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PREFACE. 


In  the  forty-seventh  volume  of  the  Weekly  Eepoeter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
proaounced.      It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 

which  the  Profession  has  always  placed  in  the  Weekly  Eeporter. 

•  / 

The  AnnuiBLl  Digest  contains  a  summary  of  the  cases  published  from  the  24th  of 
October,  1898,  to  the  end  of  August,  1899,  in  the  Weekly  Eeporter,  and  in  the  Law 
Reports,  the   I-iaw  Journal  Eeports,  and  the  Law  Times  Eeports. 
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(ETourt  of  appeal. 

Firm  Q.  B.  Div.         \ 
(A.  L.  Smitb,  Eigby,  and  [  July  25. 

Ysaghan  Williams,  li.JJ.)  ) 

ThETFOBD  COKPOKATION  V,  NOKFOLK  COITNTY 

CouwoiL.  (a.) 

hxal  government — County  council — Costs  of  quarter 
tmioM — BorougTis  having  popuJation  under  10»000 — 
Salary  of  recorder  and  derk  of  the  peace— Salary  of 
clerk  to  borough  justices  in  petty  sessionS'-l2  &  IS 
Vict,  c  18,  «.  l— Local  Government  Act,  1888  (51  <fe 
52  Vict.  c.  41),  M.  35,  38,  84. 

Where  a  horoughf  with  a  population  of  lees  than 
10,000,  has  a  separate  court  of  quarter  sessions  and  a 
leparate  commission  of  the  peace,  the  Local  Oovernment 
Ad,  1888,  has  not  transferred  the  obligation  of  paying 
the  salaries  of  the  recorder,  of  the  clerk  of  the  peace,  and 
of  the  derk  to  the  borough  justices  in  petty  sessions,  from 
ihe  borough  to  the  county  cowieU, 

Ex  pwte  Kent  County  Council  and  Borough  of 
Sandwich,  [1891]  1  Q.  B.  389,  39  W.  R.  Dig.  114,  and 
In  re  Herefordshire  County  Council,  [1895]  1  Q,  B, 
43, 43  W.  B.  Dig.  101,  ouerruled. 

Appeal  from  the  judgment  of  Wills,  J. 

The  borough  of  Thetford  was  a  borough  contain^- 
iDg,  according^  to  the  census  of  1881,  a  population  of 
kes  than  10,000,  and  was  situate  for  administratiye 
puposes  within  the  county  of  Norfolk.  It  had  a 
Kpuate  court  of  quarter  sessions  presided  over  by  a 
recorder,  and  there  was  a  derk  of  the  x>eace. 

Before  and  since  the  Local  Government  Act,  1888, 
the  salariee  of  the  recorder  and  of  the  clerk  of  the 
pttoe  were  paid  out  of  the  borough  fund.  The 
boroiigh  had  also  a  separate  court  of  petty  sessions, 
and  the  derk  to  the  borough  justices  in  petty 
KMions  was  paid  a  salary  out  of  the  borough  fund. 
The  courts  of  quarter  and  petty  sessions  were  held  at 
the  Guildhall,  and  the  plaintiffs  had  paid  the  expenses 
inoDired  in  connection  therewith. 

The  plaintiffs  contended  that  by  the  Act  of  1888 
the  liability  for  the  above  expenses  was  transferred 
to  the  defendants,  and  they  daimed  a  dedaration  to 
that  effect ;  and  tliey  also  daimed  to  be  reimbursed 
the  expenses  so  paid  by  them. 

Wilis,  J.,  refusing  to  foUow  the  dedsion  of  a 
Divisiofnal  Coxat  (consisting  of  Stephen  and  Yaughan 
WiOiams,  JJ.)  in  £x  parte  Kent  County  Council  and 
Borough  of  Sandwich,  [1891]  1  Q.  B.  389,  39  W.  E. 
Big.  114,  hdd  that  the  obligation  of  paying  the 
shove  expenses  had  not  been  transferred  to  the  county 
eoandls.  He  also  hdd,  following  the  decision  in  In 
rt  Eerefordahw  County  Council,  [1895]  1  Q.  B.  43, 

(a.)  Bepoited  by  W.  P.  Bakry,  Esq.,  Barriater- 

at-Law. 


43  W.  B.  Dig.  101,  that  the  obligation  of  paying  the 
salary  of  the  derk  to  the  borough  justices  in  petty 
sessions  had  been  transferred  to  the  county  council, 
but  that  the  arrears  of  salary  recoverable  must  be 
limited  to  six  months,  having  regard  to  the  power  of 
making  county  rates. 

The  plaintiffiB  appealed,  and  the  defendants  gave 
cross-notice  of  appeal. 

Crvmp,    Q.C,  and  Le    Riche  {Bufus  Isaacs,  Q.C, 
with  them),  for  the  plaintiffs. 

Sir  B,  T.  Beid,  Q.C,  and  IF.  WilU,  for  the  defen- 
dants. 

The  statutes  and  arguments    sufficiently  appear 
from  the  judgement. 

Cur,  adv.  vuU. 

July  25. — A.  L.  Smith,  L.  J.,  read  the  following  judg- 
ment: The  main  question  to  be  determined  in  this  case 
is  whether  the  corporation  of  the  borough  of  Thetford 
or  the  county  coundl  of  the  county  of  Norfolk  are 
liable  to  pay  the  salaries  of  the  recorder  of  Thetford 
and  of  the  clerk  of  the  peace  of  that  borough.    There 
is  also  a  question  raised  by  cross-  appeal  as  to  the 
payment  of  the  salary  of  the  derk  to  the  petty 
sessions  holden  in  and  for  that  borough,  which  I  will 
deal  with  separately.     There  is  no  doubt  that  prior 
to  the  passing  of  the  Local  Government  Act,  1888, 
the   corporation  of  Thetford,  which  was  a  quarter 
sessions  borough,  was  liable  to  pay  the  salaries  of  its 
recorder  and  clerk  of  the  peace,  and  for  that  pur- 
pose might  have  recourse  to  the  borough  fund.    The 
Munidpal    Corporations    Act,     1882,    s.    140,    and 
schedule  5,  part  1,  is  dear  as  to  this,  and  it  is  whoUy 
unneocessary  to  go  back  to  the  Munidpal  Corpora- 
tions Act  of  1835,    or  prior    thereto,   as  we    were 
invited  to  do  by  counsel.    The  sole  point  we  have  to 
determine  as  to  the  salary  of  the  recorder  and  clerk 
of  the  peace  is  this — Has  the  Local  Government  Act. 
1888,  taken  off  the  shoulders  of  the  corporation  of 
Thetford  the  obligation  of  paying  its  recorder  and 
derk  of  the  peace  and  transferred  the  obligation  on 
to  the  shoulders  of  the  county  council  of  the  couAty 
of  Norfolk  P    This  entirely  depends  upon  what  is  to 
be  found  in  the  Local  Government  Act,   1888,  and, 
without  travdlLog  into  what  I  concAive  to  be  matters 
irrelevant  to  what  I  have  to  dedde,  I  will  point  out  as 
oondsdy  as  I  can  how  the  matter  stands.    By  the 
Lo<»l    GovemmeDt   Act,    1888,     the    boroughs    of 
England  and  Wales  were  dealt    with    for    certain 
purposes  in  three  classes.    The  first  class  consists  of 
boroughs  which  contained  a  population  of  not  less 
than  50,000  on  the  1st  of  June,  1888,  or  were  counties 
in  themselves.    These  are  called  '*  county  boroughs." 
The  second  class  consists  of  quarter  sessions  boroughs, 
not    being    county   boroughs,    which    contained    a 
population  of  10,000  and  upwards  according  to  the 
ceusus  of  1881 .     These  I  will  call  the  larger  boroughs. 
And  the    thiid  class  consists  of    quarter    sessions 
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boroughs,  which  contained  a  population  of  less  than 
10,000  according  to  the  census  of  1881.  Thesel  will  call 
the  smaller  boroughs.  The  borough  of  Thetford  falls 
within  this  last  class  of  boroughs.  It  is  clear  that  the 
Legislature  had  a  reason  for  splitting  up  the  boroughs 
of  England  and  Wales  into  these  three  classes,  but 
why  it  did  so  is  not  for  me  to  speculate  upon  or 
determine;  it  is  sufficient  to  say  that  upon  reading 
sections  31,  35,  and  38  of  the  Act  of  1888  it  is  manifest 
that  the  Legislature  has  done  so.  Now,  as  regards 
this  first  class  of  boroughs — i.e.,  the  county  boroughs 
— sections  31-34  of  the  Act  are  made  to  apply  to  them, 
and  to  them  aloue.  I  have  not  to  consider  the  why 
and  the  wherefore  the  special  provisions  of  these  four 
sections  are  made  applicable  to  this  class  of  boroughs 
and  not  to  the  other  two  classes  of  boroughs,  bat  that 
they  are  so  applied  is  clear,  and  I  have  nothing  more  to 
to  say  upon  this  matter,  especially  as  the  borough  of 
Thetford  does  not  fall  within  this  class.  I  now  come 
to  the  second  class  of  boroughs,  to  which,  and  to 
which  alone,  section  35  with  all  its  sub-sections 
applies.  This  section  commences  :  '*  In  the  case  of  a 
quarter  sessions  borough  not  being  one  of  the 
boroughs  named  in  the  third  schedule  te  this  Act," 
that  is,  not  being  a  county  borough,  *'  but  containing 
a  population  of  10,000  or  upwardi*,  the  following 
provisions  shall  .  .  .  apply.*'  Then  come  special 
and  specific  provisions  applicable  to  this  class  of 
borough,  and  in  my  opinion  to  this  class  alone.  By 
aub-section  5  of  this  35th  section  it  is  enacted :  **  The 
payment  of  the  costs  of  assizes  and  sessions  shall  be  a 
general  county  purpose  for  which  the  parishes  in  the 
borough" — obviously,  in  my  opinion,  meaning  the 
larger  boroughs — '*  may  be  assessed  to  county  con- 
tributions, and  all  costs  of  prosecutions  mentioned  in 
section  169  of  the  Municipal  Corporations  Act,  1882, 
shall  be  paid  out  of  the  county  fund."  So  far  as  this 
sub-section  5  of  section  35  is  ioconsistent  with  section 
169  of  the  Municipal  Corporations  Act,  1882,  it 
repeals  it ;  see  especially  section  126  of  the  Local 
(Government  Act,  1888.  It  is  said  that  this  sub-section 
relieves  the  larger  boroughs  from  payment  of  their 
recoiders  and  clerks  of  the  peace.  It  may  or  may 
not  do  so.  I  have  not  to  decide  the  point,  for  I  have 
only  to  deal  with  the  corporation  of  Thetford,  which 
is  not  larger  but  a  smaller  borough.  I  now  come 
to  what  I  have  to  decide — viz.,  whether,  by  reason 
of  section  38  of  the  Act  of  1888,  the  corporation  of 
Thetford  is  relieved  from  paying  its  recorder  and 
derk  of  the  peace,  and  whether  this  burden 
is  oast  upon  the  county  council  of  the  county 
of  Norfolk.  eksction  38,  which  has  application 
to  the  smaller  b-)roughs  alone,  is  wholly  dis- 
similar in  its  provisions  from  section  35  of  the  Act, 
which  has  application  to  the  larger  boroughs  alone. 
Why  the  Legislature  has  determined  to  deal  difTereotly 
with  the  three  classes  of  boroughs,  as  I  have  before 
said,  it  is  not  for  me  to  speculate  upon ;  it  has  done 
•o.  This  section  38  enacts  that  "Where  a  borough 
having  a  separate  court  of  quarter  sessions  contained 
according  to  the  census  of  1881  a  population  of  less 
than  10,000 " — which  is  the  case  of  the  borough  of 
Thetford — **(1)  there  shall  be  transferred  to  the 
county  council  the  powers,  duties,  and  liabilities  of 
the  council  and  justices  of  the  borough  **  relating  to 
pauper  lunatic  asylums,  to  coroners,  to  analysts,  to 
reformatory  and  industrial  schools,  to  fish  con- 
servancy, of  explosives,  and  also  to  the  Highways 
and  Locomotives  Act,  1878.  Power  is  given  by  this 
section  for  the  council  of  the  borough  to  apply  to  thn 
county  council  to  declare  certein  roads  in  the  borough 
to  be  main  roads.  By  sub-section  5  of  section  38  ic 
is  enacted  that  ''  the  area  of  the  borough  shall  for 
the  purposes  of  the  above-mentioned  Acts  and  all 
oth'r  tKlniinfstrative  purposes  of  the  county  council 


be  included  in  the  county  as  if  the  borough  had  not  a 
separate  court  of  quarter  sessions,  and  accordingly 
shall  be  subject  to  the  authority  of  the  county  council 
and  the  county  coroners,  and  may  be  annexed  by  the 
county  council  to  a  coroner's  district  of  the  county, 
and  the  parishes  in  the  borough  shall  be  liable  to  be 
assessed  to  all  county  contributions."  The  adminis- 
trative purposes  mentioned  in  the  section  have  nothing 
to  do  with  judicial  functions  of  the  borough.  Ad- 
ministrative purposes  are  not  judicial  functions.  It 
will  be  noticed  that  the  salaries  of  recorders  and 
clerks  of  the  peace  in  section  38,  which  deals  with  tbn 
smaller  boroughs,  are  in  no  way  touched  or  dealt 
with ;  they  are  left  to  be  paid  as  they  were  before  the 
passing  of  the  Local  Government  Act,  1888 — t.e.,  by 
the  corporations  of  the  smaller  boroughs.  By  sab- 
sections  7  and  8  of  section  38  power  is  given  to  the 
council  of  any  borough  of  less  than  10,000  inhabitants 
according  to  the  census  of  1881,  whether  a  quarter 
sessions  borough  or  not,  to  petition  her  Majesty  to 
revoke  the  grant  of  a  court  of  quturter  sessions  to  the 
borough,  and  also  to  revoke  the  grant  of  a  com- 
mission of  the  peace  for  the  borough.  It  was 
argued  on  behalf  of  the  borough  that  the  Legislature 
must  have  meant  to  place  the  payment  of  salaries  of 
the  recorder  and  clerk  of  the  peace  of  the  smaller 
boroughs  upon  the  county,  because  it  had  done  so  in 
the  case  of  the  larger  boroughs  (whether  it  has  or  not 
I  do  not  decide),  and  because  by  sub-section  5  of 
section  38  Thetford,  a  smaller  borough,  is  made  liable 
to  be  assessed  to  all  county  contributions,  and  there- 
fore it  should  be  held  that,  if  the  transfer  of  the 
burden  of  paying  the  recorder  and  clerk  of  the  pesoA 
to  the  county  council  cannot  be  found  in  section  3S 
of  the  Act,  which  it  clearly  cannot  be,  sub-section  5  of 
section  35  must  be  pressed  into  the  service  and  con- 
strued as  a  general  provision  not  limited  to  the  larger 
boroughs,  as  in  my  opinion  it  unquestionably  is,  and 
mode  applicable  to  the  smaller  boroughs  as  welL  It  is 
said,  if  this  be  not  done,  the  Act  would  work  injustice, 
and  therefore  this  sub-section  5  of  section  35  should  be 
so  read.  With  all  submission  to  the  late  Mr.  Justice 
Stephen  and  to  my  brother  Yaughan  Williams,  who, 
in  the  case  of  Ex  parte  Kent  CourUy  Council^  held  that 
sub-section  5  of  section  35  was  to  be  read  as  a  geoeral 
provision  applicuble  to  both  the  larger  and  smaller 
class  of  boroughs,  I  cannot  agree.  To  hold  so  would, 
in  my  opinion,  be  doing  suuh  violence  to  the  pro- 
visions and  framework  of  the  Act  as  no  court  would 
be  justified  in  doing,  even  if  the  buggeated  iinputa- 
tiouH  upon  the  le^^itUatioo  be  well-founded,  which  I 
am  by  no  means  convinced  of.  The  special  provisions 
of  sub-section  5  of  section  35  applicable  to  the  larger 
boroughs  are,  in  my  j  udgmeut,  purposely  omitted  irom. 
section  38,  which  is  applicable  to  the  smaller 
boroughs.  The  special  provisions  of  sub-section  6 
uf  section  38  are,  as  was  pointed  oat  by  Sir  Bobert 
Eeid,  such  as  to  tax  the  borough  for  the  expenses  of 
the  county,  and  not  the  county  fv>r  the  expenses  of 
the  borough ;  and  yet  it  is  now  said  by  the  borough 
that  the  true  reading  of  the  Act  is  that  the  oouuty 
should  pay  these  expenses  (salaries  of  recorder 
and  clerk  of  the  peace)  of  the  borough.  It  is,  too, 
significant  that  the  Legislature  in  this  section  38 
has  given  to  the  smaller  boroughs  an  easy  way  out 
of  these  difficulties,  if  they  do  not  desire  to  couiinue 
to  pay  their  recorder  and  clerk  of  the  peace  when 
made  liable  to  county  contributions;  for  they  may, 
under  sub-section  7  of  section  38,  petition  her 
Majesty  to  revoke  the  graut  of  a  court  of  quarter 
sessions  and  also  the  grant  of  a  commission  of  the 
peace.  This  right  is  not  given,  it  will  be  seen,  to  the 
larger  boroughs.  As  to  the  suggestion  that  the 
borough  of  Thetford  is  unable  by  reason  of  the  A  ;t  of 
1888  to  pay  out  of  its  borough  fund  the  salary  of  its 
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recorder  mod  dark  of  the  peace,  I  oannot  find  that  it 
ii  well-loiiiided,  and  do  not  a^^ree  with  it.  The 
eoDstniction  of  section  38  of  the  Act  of  1888  appears 
tn  me  to  be  cl«ar,  and,  in  my  judgment,  nowhere  in 
that  section  nor  anywhere  else  in  the  Act  of  1888  can 
it  be  found  that  tiie  obligation  of  the  borough  of 
Thetford  to  pay  its  recorder  and  derk  of  the  peace 
has  been  taken  from  the  borough  and  transferred  to 
the  ooonty  council  of  Norfolk.  Section  36  in  no  way 
dealt  with  the  liability  of  a  corporation  and  has  no 
beaiing  on  this  case.  I  agree  with  my  brother  Wills 
that  the  liability  of  the  corporation  to  pay  its  recorder 
and  derk  of  the  peace  has  not  been  truisf  erred  by  the 
Act  of  1888  to  the  county  ooimcil,  anil  I  am  of  opinion 
that  the  aiipeal  of  the  corporation  of  Thetford  from 
his  judgment  should  be  dismiss<»d. 

I  now  come  to  the  cross-appeal  of  the  county  council 
SB  to  whether  the  borough  of  Thetford  or  the  county 
oumdl  of  the  county  of  Norfolk  is  liable  to  pay  the 
sUary  of  the  derk  to  the  borough  justices  in  petty 
Kflsinns  hnlden  in  and  for  the  borough  of  Thetford. 
My  brx/ther  Wills  has  followed  and  agreed  with  the 
rase  of  In  re  Herefordshire  County  Council^  where  a 
BivisionAl  Conrt  held,  follovnng  the  case  of  Cornwall 
County  Council  v.  Truro  Town  Council,  63  L.  J.  M.  C. 
60,  which  was  a  borough  with  a  population  of  over 
10,000,  that  the  salary  of  the  clerk  to  borough  petty 
sesooDB  hnd  since  the  Act  of  1888  to  be  paid  by  the 
taanty  council,  and  not  by  the  borough.  The 
eorrectnees  of  this  decision  is  now  challeng^ed  in  this 
coort,  and  yre  have  to  say  if  it  be  rightly  decided. 
^  way  in  which  it  is  said  that  the  county  council 
aod  not  the  borough  is  liable  to  pay  the  salary  of  the 
cWk  to  the  petty  sessions  of  the  borough  is  this. 
Piistof  all,  the  Act  of  1849  (12  &  13  Vict.  c.  18)  U 
leFerred  to,  which  is  *'  An  Act  for  the  holding  of  petty 
se^Bitns  of  the  peace  in  boroughs,"  not  in  counties. 
This  Act,  Rfter  redtiog  that  **  petty  sessions  of  the 
peace  are  holden  in  and  for  certain  diyisions  of  the 
MTend  counties  of  England  and  Wales,  called  petty 
soaboal  divisions,  acid  important  duties  have  lately 
been  assigned  to  tiie  justices  attending  at  such  petty 
sesaoDs  aud  to  their  clerks  by  certain  Acts  of  Parliament, 
and  it  is  desirable  to  declare  and  enact  that  the  sittings 
of  jnstioes  of  the  peace  ...  in  and  for  every  .  .  . 
borough  •  .  •  having  a  separate  commission  of 
the  peace  .  .  .  shall  be  deemed  a  petty  sessions 
of  the  peace  within  the  meaning  of  such  Acts,"  enacts 
that  **  every  sitting  and  acting  of  justices  of  the 
peace    ...     in     Mud  for    any     .     .     •     borough 

.  .  having  h  separate  commission  of  the  peac^ 
•  .  .  within  Engiaud  and  Wales  .  .  .  shall 
be  deemed  a  petty  sessions  of  the  peace,  and  the 
distnct  for  which  the  same  shall  be  holden  shall  be 
deemed  a  petty  sea<*ional  division  within  the  meaning 
of  aay  Acts  of  Piarliament  already  made  or  hereafter 
to  be  made  having  relation  to  such  petty  sessions  or 
to  any  business  to  be  transacted  thereat."  It  is  not 
nggeated  that  any  Act  prior  to  the  Act  of  1849 
lilaieeBthe  appointment  and  payment  of  a  salaried 
elirk  to  a  borough  petty  sessions  in  the  county 
ttODcil,  and  it  is  not  denied  that  prior  to  the  passing 
of  the  Act  of  1888  the  borough  appointed  and  paid 
the  aalaiied  derk  to  its  own  petty  sessions.  It  is, 
hovefer,  said  that  the  Local  Government  Act  of 
1888  dianges  all  this,  and  that  section  84  is  the 
Kction  which  effects  this.  Section  84,  sub-section  1, 
of  the  Act  of  1888  runs  thus:  "(1)  The  salaried 
(^c^  of  every  petty  sessional  division  shall  be  from 
^uae  to  time  appointed  and  removed  as  heretofore. 
('2)  The  oonnty  ooundl  shall  pay  to  the  salaried 
c^b  of  petty  sessional  divisions  such  salaries  "  as  by 
tUBBDb-seotion  are  enacted,  and  the  standing  joint 
oiaanittee  are  subetitnted  for  quarter  sessions  justices 
ndthe  local  authori^  respectivdy.     It  is  true  that 


by  the  Act  of  1849  the  borough  bench  is  made  a  petty 
sessional  division — ^that  is,  so  far  as  this  is  concerned, 
they  are  placed  on  a  par  with  oounty  petty  sessions ; 
but  with  what  salaried  clerks  is  section  84  of  the  Act 
of  1888  dealing?     Now,  it  will  be  seen  that  section 
3,  sub-section  (X.),  of  the  Act  of  1888,  whioh  is  the 
transfer  section  to  the  county  council,  deals,  amongst 
other  things,  with  salaried  clerks  of  oounty  justices, 
but  not  with   salaried   derks    of  borough  justices. 
Section  84  of  the  Act  of  1888  also,  in  my  opinion, 
deals    with    the   salaried    clerks    of    county   petty 
sessional  divisions,  and  not  with  the  salaried  derks 
of  a  borough  petty  sessional  division,  and  for  these 
reasons.    Section  84  is  part  of  a  group  of  sections 
commencing  with  section  83,  which  group  is  headed 
**  Officers."    Section  83  refers  to  county  and  not  to 
borough  officers ;  this  is  clear.     The  joint  committee 
(appointed    under    section    30)    mentioned    in    this 
section,  as  also   in  section  84,   is  composed  of  an 
equal  number  of  county  justices  and  county  coundl- 
men.     This    committee    cannot   interfere  with   the 
judidal  functions  of  a  larger  or  smaller  borough. 
Section  84,  which  follows  section  83,   deals,  in  my 
judgment,  with  exactly  the  same  dass    of  salaried 
clerks  as  section  83 — i.e.,  salaried  derks  of  county 
petty  sessional  divisions,  and  not  with  salaried  clerks 
of   borough  petty    sessional   divisions.    The    words 
'* Every    petty    sessional    division"    in   section    84, 
according  to  the  context  and  whole  scope  of  the  Act, 
mean,  in  my  opinion,a  county  and  not  a  Dorough  petty 
sessional  division.     It  will  be  seen  that  by  section  84 
(2)  the  appointment  as  well  as  the  removal  of  the 
salaried  derk  mentioned  in  the  section  is  expressly 
left  where  this  had  been  prior  to  the  passing  of  the 
Act — that  is,  the  appointment  and  removal  of  a  county 
petty  sessional  salaried  derk  is  left  with  the  county 
autdiority.     If  this  sub- section  applied  to  a  borough 
petty  sessions  salaried  derk,  which,  I  think,  it  does 
not,  then  the  appointment  and  removal  of  a  borough 
petty    sessional    salaried    derk    is    left   with    the 
borough    authority.    Sub-section    2    of   section    84 
also   appears   to  throw  light  upon  this,   for    by  it 
the  joint  committee,  composed  as  above-mentioned 
of    county  men,    is  introduced   to    deal    with    the 
''officers"    mentioned    in     sections     83     and     84, 
What    has    such    a    committee     to    do    with     a 
borough    officer,   to  whose  sdection,  appointment, 
and  removal  they  are  strangers,  and  advisedly  kept 
strangers,  by  the  Act,  though  it    is  now  said  they 
are  by  reason  of  the  Act  to  pay  his  salary  ?  I  do  not 
see  the  object  or  sense  of  tms,  and,  in  my  opinion,  it 
is  not  the  true  construction  of  the  Act.     In  my  judg- 
ment section  84  of  the  Act  of  1888  does  not  apply  to 
borough  petty  sessions  salaried  derks  at  all,   and, 
therefore,  does  not  shift  the  payment  of  such  salaried 
derks  on  to  the  county  council.     In  my  judgment, 
the  corporation  of  Thetford  is  liable  to  pay  the  salary 
of  its  own  clerk  to  its  own  borough  petty  sessions,  as 
it  was  before  the  passing  of  the  Act  of  1888,  and  this 
obligation  is  not  by  the  Act  cast  upon  the  oounty  of 
NoiTolk;    and    the    case    of    In     re    HerefordsMre 
County  Council  was  not  rightly  dedded;  and,  con- 
sequently, this  appeal  by  the  county  council  must 
be  allowed.    I  have   heard  nothing  about  a  point 
apparently  taken  in  the  court  bdow,  but  not  taken 
here,   as  to  the  salary  of  the  clerk  of  the  justices 
acting  as  visitors  of  licensed  houses  for  lunatics  in  the 
borough  of  Thetford,  and  I  therefore  say  nothing 
about  it.     As  the  county  council  has  succeeded  in 
this  appeal  and  cross-appeal,  first  as  respondents,  and 
secondly  as  appellants,  they  must  have  their  costs  of 
each  appeal  both  here  and  bdow. 

BiQBT,  L.J.,  read  a  judgment  concurring  with  tho 

above. 
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Yattghait  WttJiTAMS,  L.J.,  also  read  a  judgment 
agreemg  with  the  aboye,  stating  that  after  oonsidera- 
tion  he  had  oome  to  the  conclusion  that  the  decision 
of  Stephen,  J.,  and  himself  in  In  re  Kent  Cou/nty 
Cotmdl  cmd  Borough  of  Scmdtoich  was  wrong. 

Appeal  cUamissed;  cross'appeal  aH<ywed. 

Solicitors  for  the  plaintiffs,  F(yrd,  Lloyd,  Bartlett,  & 
Miehehmore,  iot  J.  HoucJien,  Thetford. 

SolicitoHi  for  the  defendants,  Sharpe,  Parker,  &  Co., 
for  C,  Foster^  Norwich. 


Prom  Q.  B.  Div. 

(A.  L.  Smith,  Bigby,  and 

Yaughan  Williams,  L.  JJ 


il 


July  12.  1898. 


Salt  TJinoN  (Limitsd)  v.  Nobth  Staffobdshibe 

Bailwat  Co.  (a.) 

Bailway— Traffic — Boies — Rebate — Goods     received    at 
private  siding — Station  accommodation  and  terminal 
services — Burden  of  proof— Bailtoay  and  Canal  Traffic 
'  Act,  1894  (67  &  58  Vict.  c.  54),  s.  4. 

On  an  applicfition  to  the  railway  commissioners  to 
determine  a  rebate  upon  rates  under  section  4  of  the 
Bailway  and  Caned  Traffic  Act,  1894,  t?ie  applicants 
proved  that  they  delivered  goods  to  the  respondent  railway 
company  at  a  siding  which  belonged  to  themselves  and 
riot  to  the  railway  company,  and  that  they  had  been 
charged  rates  by  the  railway  company  ;  but  they  did  not 
prove  that  the  rates  so  charged  included  any  charge  for 
station  cuxommodation  or  terminal  services.  Their  case 
was  that  they  had  sufficiently  raised  a  presumption  that 
they  had  been  charged  for  station  accommodation  and 
terminal  services. 

Heldy  by  A.  L.  Smith  and  Bigby,  L.J  J.,  tJiat  the 
application  failed  on  the  ground  that  the  applicants  had 
net  satisfied  the  onus  which  Jay  upon  them  of  making 
out  the  prima  facie  case  which  they  undertook  to 
establish. 

Held,  %  Yaughan  Williams,  L.J.,  that  the  applica- 
tion failed  on  the  ground  that  it  was  clear  that  the  rates 
charged  did  not  include  charges  for  station  aecommoda- 
tion  or  terminal  services  ;  but,  quaere,  whether  the  onua 
was  upon  the  applicants  to  show  that  the  railway 
company  Jiad  charged  for  station  accommodation  or 
termindl  services. 

Appeal  from  a  judgment  of  the  Court  of  the 
Bailway  and  Canal  Commission  on  an  application 
under  section  4  of  the  Bailway  and  Canal  ^i^ffio  Act, 
1894. 

The  applicants,  the  Salt  Union  (Limited),  were 
manufacturers  of  salt  carrying  on  business  at  various 
places  in  Cheshire  upon  premises  adjacent  to  the 
line  of  the  respondents,  the  North  Staffordshire 
Bailway  Co.,  and  connected  therewith  by  means  of 
sidings  which  belonged  to,  and  were  situate  upon  the 
premises  of,  the  applicants,  and  which  did  not 
belong  to  the  respondents. 

The  applicants  consigned  salt  from  each  of  their 
said  sidings  for  carriage  over  the  railway  of  the 
respondents  and  delivery  at  stations  or  sidings 
situate  in  some  cases  upon  the  respondent's  railway, 
and  in  other  oases  upon  railways  of  other  companies. 
The  contracts  and  charges  for  the  csurriage  of  the  bait 
were  made  with  and  paid  to  the  respondents. 

The  salt  was  always  loaded  into  trucks  belonging 
to  the  applicants,  and  at  the  initial  terminus  the 
applicants  did  not  make  use  of  any  accommodation 

(a.)  lieported  by  F.  G.  Buckeb,  Esq.,  Barrister- 

at-Law. 


at   a    terminal    station,    nor  ^d    the   respondent 
company  perform  any  duties  at  a  terminal  station. 

The  applicants  claimed  to  be  entitled  to  an  allow- 
ance or  rebate  from  all  rates  upon  such  salt  traffio 
charged  to  them  by  the  respondent  company  in 
respect  that  the  company  did  not  provide  station 
accommodation  for  such  traffic 

A  dispute  having  arisen  with  reference  to  such 
allowance  or  rebate,  the  applicants  applied  to  the 
commissioners  to  determine  what  would  be  a  reason- 
able and  just  allowance  or  rebate. 

The  respondent  company  in  their  answer  alleged 
that  no  station  or  terminal  service  or  any  oSxet 
charge  whatever  in  respect  of  the  initial  termions 
was  included  in  the  rates  charged  to  the  applicants, 
and  that  the  applicants  were  not  entitled  to  any 
allowance  or  rebate. 

On  the  hearing  of  the  application  Wright,  J.,  de- 
livered the  judgment  of  the  commissioners  in  favour 
of  the  respondent  company  on  the  ground  that  the 
applicants  had  failed  to  give  any  evidence  that  a 
tenninal  charge  in  respect  of  the  initial  terminus  was 
included  in  the  rates  <marged  to  the  applicants,  or  any 
evidence  of  a  comparable  rate  by  which  the  matter 
might  be  tested. 

The  applicants  appealed. 

C.  A.  Cripps,  Q.C.  {IL  Whitehead  with  him),  for  the 
applicants.— ^Section  4  of  the  Bailway  and  Canal 
Traffic  Act,  1894,  is  as  follows:  '*  Whenever  mer- 
chandize is  received  or  delivered  by  a  railway  company 
at  any  siding  or  branch  railway  not  belonging  to  the 
company,  and  a  dispute  arises  between  the  railway 
company  and  the  consignor  or  consignee  of  such 
merchandize  as  to  any  allowance  or  rebate  to  be  made 
from  the  rates  charged  to  such  consignor  or  consignee 
in  respect  that  the  railway  company  does  not  provide 
station  accommodation  or  perform  terminal  services, 
the  Bailway  and  Canal  Commissioners  shall  have 
jurisdiction  to  hear  and  determine  such  disput**,  and 
to  determine  what,  if  any,  is  a  reasonable  and  just 
allowance  or  rebate."  On  the  true  construction  of 
that  section  all  that  the  applicants  had  to  prove,  in 
order  to  bring  their  case  within  the  section,  was  ^lat 
their  goods  had  been  received  by  the  company  at  a 
siding  which  did  not  belong  to  the  company,  and  that 
the  company  had  charged  them  rates,  and  that  the 
company  had  not  provided  station  accommodation  or 
performed  terminal  services.  It  was  not  necessary  for 
them  to  show  affirmatively  that  the  rates  which  had 
been  charged  included  dutrges  for  station  accommo' 
dation  or  terminal  services.  The  company  ought  to 
be  called  upon  to  show  that  the  rates  did  not  indade 
any  such  charges.  The  learned  judge  had  been  wrong 
in  practically  nonsuiting  the  applicants. 

LitUer,  Q.C,  and  Ernest  Moon,  for  the  respondent 
company. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  This  is  an  application  by 
a  trading  company  under  section  4  of  die  Bailway 
and  Canal  Traffic  Act,  1894  by  which,  as  I  under- 
stand the  matter  and  read  the  section;  they  ask  the 
commissioners  to  grant  them  a  rebate  from  rates 
charged  to  them  by  the  respondent  railway  contipany, 
on  the  ground  that  they  have  been  charged  for 
station  accommodation  which  has  not  been  provided 
and  for  terminal  services  which  have  not  been 
rendered,  because  the  applicants  did  not  require  such 
station  accommodation  or  services,  as  their  goods 
were  delivered  to  the  railway  company  from  their 
own  private  sidings.  The  applicants  argue  that  the 
true  construction  of  the  section  is,  that,  though  the 
trader  does  not  show  that  he  has  paid  one  penny  for 
station  accommodation  or  terminal  services,  yet  he  is 
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eotitied  to  cany  in  his  case  before  the  commissioners 
ind  prove  that  he  had  his  own  siding  and  that  he  did 
not  require  or  have  station  accommodation  or 
terminal  services  from  the  railway  company,  aod  on 
proof  of  that  alone  he  can  call  upon  the  railway 
company  to  prove  a  negative — viz.,  that  they  have 
Dot  charged  him  for  station  accommodation  or 
terminal  services.  But  an  application  nnder  this 
section  is  for  a  rebate,  that  is,  as  it  seems  to  me,  a 
rebate  from  that  which  the  trader  has  been  charged. 
I  cannot  think  that  the  construction  put  upon  the 
MCtiou  by  the  applicants  is  a  true  one.  In  my 
judgment  the  meaning  is  this :  that  where  the  trader, 
either  by  reference  to  a  comparable  rate  or  by  any 
other  evidence,  makes  out  a  jprimd  facie  or  presump- 
;  tive  case  that  he  has  been  charged  wrongly  for 
I  station  accommodation  or  terminal  services,  the 
railway  commissioners  may  call  upon  the  railway 
I  company  to  answer  that  primd  facie  or  presumptive 
I  cue.  But  I  cannot  see  that,  where  the  applicant 
merely  brings  himself,  as  it  seems  to  me,  half  within 
tbe  section— t.e.,  proves  that  he  has  not  had  station 
•coommodation  provided  for  him  or  terminal  services 
reDdered  to  him,  but  does  not  prove  that  he  has  been 
diarged  one  sing^le  penny  more  than  he  ought  to  have 
been  by  thecompany ,  the  company  can  be  called  upon  to 
answer  a  case  which  has  not  been  made  out  against 
them.  I  entirely  agree  with  the  construction  which 
wu  put  upon  this  section  by  my  brother  Collins  in 
the  case  of  Corparaiion  of  Birmingham  y.  Midland 
Railicay  Co.,  9  By.  &  Can.  Traff.  Cas.  165. 

SiOBY,  Ii.J. — ^The  question  turns  upon  the  oon- 
itmction  of  section  4  of  the  Bailway  and  Canal 
'KafBc  Act,  1894.  I  cannot  read  the  section  as  if  the 
words  '*  in  respect  that  the  railway  company  does  not 
proride  station  aocommodation  or  perform  terminal 
services "  were  not  there,  and  as  if  the  words  were 
"  in  respect  that  the  railway  company  has  chai^ged 
for  station  aooommodation  or  terminal  services.*'  On 
the  language  used  it  appears  to  me  to  be  open  to  an 
applicant  who  brings  himself  within  the  words  of  the 
section  to  proTe  his  claim  to  a  rebate  in  any  way  he 
can,  and  I  see  no  reason  why  he  should  not  prove  his 
daim  without  showing  that  the  company  have 
dian^ed  him  for  station  acconmiodation  and  terminal 
nrvices.  But  an  applicant  must  make  out  a  primd 
facie  case  someliow,  and  the  way  in  which  the  appli- 
cants here  ohoee  to  make  out  their  case  was  by  raising 
the  presumption  that  they  had  been  charged  for 
station  aooommodation  and  terminal  services.  The 
ofiua  was  upon  them,  and  the  learned  judge  held  that 
they  had  not  produced  any  evidence  to  support  that 
pesomption.  In  that  I  think  he  was  right.  But  I 
do  not  think  that  the  section  confines  the  applicant  to 
proving  that  the  rate  which  he  has  been  charged 
nidades  a  charge  for  station  accommodation  or  ter- 
Oiinal  services. 

Tauohah  Williams,  L.J.  —  As  I  understand, 
Wright,  J.,  in  this  case,  and  Collios,  J.,  in  Corpora' 
^^  of  Birmingham  v.  Midland  Bailway  Co.  have  both 
decided  clearly  tiiat,  where  a  trader  comes  before  the 
xailwmy  oommisaioners  to  invite  them  to  exercise 
their  jnziadiction  under  section  4  of  the  Bailway  and 
Gaoal  Traffic  Act,  1894,  it  is  part  of  the  onua 
vhidi  is  thrown  upon  the  applicant  to  give  primd 
fuie  evidenoe  that  he  is  being  charged  by  the  rail- 
way company  in  respect  of  £itiee  as  to  which  the 
ci»npaay  have  been  relieved  by  reason  of  a  siding 
or  branch  railway  having  been  provided  hj  him  and 
Bot  by  the  company.  A.  L.  Smith,  L.J.,  entirely 
agrees  with  their  view.  I  therefore  feel  very  great 
^lifficalty  in  arriving  at  a  different  conclusion,  but  I 
think  it  is  my  duty  to  express  my  opinion  as  to  the 
OQoistniction  of  this  section.  The  scope  of  the  section. 


according  to  my  view,  is  to  provide  not  only  for  the 
past,  but  for  the  future,  and  I  think  the  meaning  is 
this — that,  where  there  is  a  private  sidins  or  a  private 
railway,  and  the  railway  company  and  the  trader 
who  owns  the  private  siding  or  private  railway  cannot 
agree  as  to  wnat  the  rate  shall  be,  or  whether  the 
rate,  which  is  proposed  to  be  charged  by  the  company 
or  which  has  actually  been  charged  by  the  company, 
is  a  just  rate,  then  the  commissioners  shall  fix  the 
rate.  I  do  not  feel  at  all  certain  that,  when  the 
trader  proves  that  he  owns  a  private  siding,  and  that 
he  consigns  goods  by  the  railway,  and  that  a  charge 
is  made  on  him  by  the  railway  company,  he  is  not 
entitled  to  ask  the  commissioners  to  deteroiine  what 
is  a  just  allowance  or  rebate  to  be  made  for  the  fact 
that  the  railway  company  have  not  had  the  trouble 
or  expense  of  providing  station  accommodation  or 
terminal  services.  However,  on  the  ground  that  the 
facts  of  this  case  show  clearly  that  the  railway 
company  have  not  charged  anything  for  station 
accommodation  or  terminal  servioes,  I  am  of  opinion 
that  the  decision  appealed  against  is  right  I  only 
wish  to  express  the  inclination  of  my  opinion  that  an 
applicant  brings  himself  within  this  section  when  he 
proves  that  his  merchandize  has  been  received  or 
delivered  by  the  railway  company  at  a  siding  or 
branch  railway  not  belonging  to  the  company,  and 
that  a  dispute  has  arisen  between  him  and  the 
railwav  company  as  to  the  allowance  or  rebate  to  be 
made  from  the  rates  charged  to  him. 

Appeal  dismissed. 

Solicitors    for   the    applicants,   Neish,  Howell,   & 
Macfarlane, 

Solicitors  for  the  railway  company,  BurcheU  &  Co, 


fliiify  <Kotttt  of  Swtia. 


Chan.  Div.  I 
Bomer,  J.  J 


Augusts,  11,  1898. 


In  re  Flttdybb. 

WiNGFIBLD  V.  EfiSEINE.   (a.) 

ExectUor-—Betainer — Following  assets — Betainerfor  debt 
of  deceased  without  notice  of  debt  of  higher  degree. 

An  eocecutor  who  pays  creditors  without  notice  of  the 
existence  of  a  creditor  of  higher  degree  is  not  liable  to 
account  at  the  instance  of  thai  creditor  for  the  sums  so 
paid.  Betainer  of  the  amount  of  a  debt  out  of  a  deceased 
person*s  estate  by  the  executor  is  payment  at  law,  and  he 
is  therefore  not  liable  to  refund  if  an  etiforceahle  debt  of 
higher  degree,  of  which  he  had  no  notice,  should  after* 
wards  appear  to  be  due. 

Blake  v.  Gale,  34  W.  B.  556,  32  Ch.  D,  571,  dis- 
tinguished. 

Summons. 

By  an  indenture  of  the  2nd  of  July,  1877,  certain 
funds,  representing  proceeds  of  sale  of  family  estates 
or  money  liable  to  be  laid  out  in  the  purchase  of  real 
estate,  to  which  Sir  John  H.  Fludyer,  bi^onet,  was 
entitled  as  tenant  for  life  under  a  settlement  of  the 
29th  of  January,  1822,  and  Charles  Fludyer  was 
entitied  as  tenant  in  tail,  were  disentailed  and  limited 
to  such  uses  as  Sir  John  EL  Fludyer  and  Charles 
Fludyer  should  joinUy  appoint. 

In  July,  1879,  a  sum  of  £65,000  was  raised  out  of 
the  settied  funds  and  paid  to  Charles  Fludyer. 

By  an  indenture  of  re-settiement  of  the  3rd  of 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law. 
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Jane,  1880,  and  made  between  the  said  Sir  John  H. 
Flndyer  of  the  first  part,  the  said  Charles  Fludyer  of 
the  second  part,  and  the  plaintiffa  of  the  third  part, 
the  settled  fnnds  oomprised  in  and  assured  by  the 
disentailing  deed  of  the  2nd  of  July,  1877,  were 
limited  to  the  uses  upon  and  for  such  trusts  and 
purposes,  and  subject  to  such  terms  and  provisoes, 
affreements,  and  declarations  as  the  said  Sir  John  H. 
Flndyer  and  Charles  Fludyer  should  by  deed  jointly 
from  time  to  time  appoint,  and  subject  thereto  to  uses 
in  strict  settlement,  under  which  Sir  John  H.  Fludyer 
was  tenant  for  life  in  possession,  with  remainder  to 
the  use  of  Charles  Fludyer  for  life,  and  then  to  his 
first  and  other  sons  in  tail,  with  remainder  to  the  use 
of  Arthur  J.  Fludyer,  with  remainders  over. 

Further  sums  of  £42,000  and  £5,000  were 
subsequently  raised  out  of  the  settled  funds,  by  means 
of  the  joint  appointment,  and  paid  to  Charles 
Fludyer. 

In  January,  1895,  Charles  Fludyer  died  without 
issue,  having  by  his  will  devised  and  bequeathed  all 
his  real  and  personal  estate,  property,  and  effects 
unto  and  to  the  use  of  the  defendant,  whom  he  also 
appointed  sole  executrix.  This  will  was  duly  proved 
by  the  defendant,  the  estate  being  worth  about 
£3,200.  The  defendant  paid  some  of  the  debts, 
including  one  to  her  sister  of  £1,000,  and  retained 
the  balance  as  part  satisfaction  of  a  debt  of  her  own 
of  £2,181,  which  was  owing  to  her  from  Charles 
Fludyer  at  the  time  of  his  death. 

In  August,  1896,  Sir  John  H.  Fludyer  died,  and 
the  settled  fund  devolved  upon  Sir  Arthur  J.  Fludyer, 
the  present  bai^onet,  as  tenant  for  life  under  the  said 
re-settlement  of  1880. 

The  succession  duty  which  became  payable  on  the 
death  of  Sir  John  H.  Fludyer  on  the  said  several  sums 
of  £65,000,  £42.000,  and  £5,000,  was  not  commuted 
aud  paid  prior  to  the  same  being  made  over  to  Charles 
Fludyer,  and  on  the  death  of  Sir  John  H.  Fludyer 
the  Crown  claimed  payment  of  succession  duty  from 
the  plaintiffs  as  the  trustees  of  the  settlement  of  June, 
1880.  The  plaintiffs'  contention  was  that  this  succes- 
sion duty  should  be  borne  and  paid  out  of  the  estate 
of  Cbarles  Fludyer  in  priority  to  other  creditors 
against  his  estate,  including  the  defendant,  as  a 
Crown  debt. 

Fanvell,  Q.C,  and  Ingpen,  for  the  plaintiffs. — The 
trustees  are  primarily  liable  to  pay  this  duty,  but  are 
entitled  to  the  Crown's  priority  if  they  pay:  In 
re  Churchill,  ManUiy  v.  Churchill,  36  W.  B.  805, 
39  Ch.  D.  174.  The  estate  of  Charles  Fludyer  is 
liable  to  pay  this  succession  duty  to  the  extent  of  the 
assets,  and  the  defendant  oueht  to  have  paid  this 
debt  before  paying  any  of  uie  ordinary  creditors. 
Toe  defendant  might  have  retained  her  own  debt  as 
against  creditors  of  equal  degree,  but  not  as  against  a 
Crown  debt.  The  amount  retained  by  an  executor 
in  payment  of  his  own  debt»  or  share  of  the  estate, 
can  be  recovered,  because  it  remains  in  his  hands  as 
part  of  the  estate :  Blake  v.  Gale,  34  W.  B.  555,  32  Ch. 
D.  571,  p.  577,  and  to  the  extent  of  the  sum  retained 
the  defendant  must  pay  this  debt  of  higher  rank 
which  now  falls  due. 

LeveU,  Q.C,  and  Leveraoriy  for  the  defendant. — At 
the  date  of  Charles  Fludyer's  death,  the  claim  for 
succession  duty  had  not  and  could  not  have  been 
made.  The  defendant  can  plead  plene  adminisiravit 
without  notice,  and  had  a  right  to  retain  her  own 
debt,  not  having  at  that  time  any  notice  of  any  debts 
of  superior  degree:  Williams  on  Executors,  9th  ed. 
pp.  879  and  884.  If  the  plaintiffs'  contention  is  right, 
then  an  executor  is  the  only  person  who  cannot  get 
safely  paid. 

Cur»  adv.  vult. 


Aug.  11. — ^Bomer,  J. — Since  the  case  of  Harmon 
,  V.  Harman,  2  Show.  492,  it  has  been  oonsidered 
settled  Law  that  an  executor  who  pays  creditors  with- 
out notice  of  the  existence  of  a  creditor  of  higher 
degree  is  not  liable  to  account  at  the  instance  of  that 
creditor  for  the  sums  so  paid. 

In  the  case  before  me  the  defendant  distributed  her 
testator's  estate  in  paying  his  debts  (including  a  debt 
due  to  herself  which  she  retained  out  of  the  assets) 
without  notice  of  the  debt  which  the  plaintiffs  now 
seek  to  enforce,  in  good  faith,  and  without  undue 
haste.  It  is  admitted  these  payments  are  good  as 
against  the  plaintiffs,  except  as  to  the  retained  debt, 
but  with  regard  to  that  the  plaintiffs  contend  that  the 
defendant  must  be  considered  to  have  the  amount  of 
that  debt  in  her  hands  as  executrix,  for  which  she  is 
liable  to  account.  I  cannot  see  the  justioe  of  this 
contention,  and  think  it  unsound.  Why  should  her 
debt  when  paid  be  treated  differently  from  the  other 
debts  paid  by  her?  It  would  be  very  unfair  as 
against  the  executrix  that  she  should  be  held  always 
liable  to  refund,  if  an  enforcsable  debt  of  higher 
degree,  of  which  she  had  no  notice,  should  after- 
wards appear  to  be  due.  It  appears  to  me  the  simple 
answer  to  the  plaintiffs'  contenuon  is  that  the  debt  in 
question  is  not  in  the  hands  of  the  defendant  as 
executrix.  She  has  been  paid  it,  just  as  the  other 
creditors  have  been  paid  their  debts.  Betainer  is 
payment  at  law.  If  any  authority  was  wanted  for 
this  it  is  supplied  by  the  decisions  that  an  executor 
under  the  plea  of  plene  <idministravit  can  put  in 
evidence  retainer  by  him  of  his  own  debt :  Williams 
on  Executors,  9th  ed.,  p.  1851. 

There  is  no  authori^  or  princijple  that  I  can  see 
which  supports  the  plaintlffis'  dama.  The  plaintifb 
referred  to  the  case  of  BlaJee  v.  Gale,  where  execu- 
tors who  were  also  some  of  the  residual^  legatees 
had  retained  their  own  shares  of  residue,  and 
were  at  the  instance  of  creditors  made  liable  to 
account  for  the  shares  of  residue  retained  by  them  as 
being  still  in  their  hands.  But  that  case  is  quite 
distinguishable.  A  legatee  is  a  volunteer,  and  assets 
paid  to  >"'t"  can  be  followed  by  a  creditor ;  a  creditor 
is  not  a  volunteer,  and  a  creditor  of  higher  degree 
has  no  right,  because  of  that  position  only,  to  foUow 
assets  in  the  hands  of  an  executor  retained  by  him  in 
discharge  of  his  own  debt.  For  these  reasons  I  decide 
against  the  plaintiffs.  The  form  of  order  will  be: 
The  court  being  of  opinion  that  Charles  Fludyer^s 
estate  has  been  fully  administered,  dismiss  this 
summons  with  costs. 

Judgment  far  the  defendant. 

Solicitors,  Arnold  &  Henry  White;  Upton,  Atkey, 
<fc  Co. 


Chan.  Div.  1 
Byrne,  J.  J 


July  2. 


LxmD  V.  Thb  Liverpool  Sohool  foe  thb  Indigknt 

Blini).  (a.) 

Income  tax — Special  Act — Salary  payable  vrithoui  cfe- 
ductio7i  or  abatement  for  taxes — Right  to  deduct  income 
tax^IncoTne  Tax  Act,  1842  (5  <fe  6  Vict,  c.  35),  s, 
102,  Schedule  E,  rr.  1,  6— /Special  Act  (10  Geo.  4,  c 
xu,),  M.  22,  26. 

An  officer  of  a  charity  wae  entitled  under  a  special 
Act  of  Parliament  to  receive  a  salary  of  not  less  than 
£300,  nor  exceeding  £500,  without  deduction  or  abatement 

(o,)  Beported  by  J.  Arthur  Price,  Esq.,  Barrister- 

at-Liaw. 
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LxTTiD  V.  Thb  Lxyerpool  School  fob  thb  IirDiaBNT  Bund. 


High  Coxtht. 


fw  ftzz«9.    Al  the  cUUe  of  the  special  Act  no  income  tax 
wa$payahie» 

Hdd,  raith  regard  to  a  person  appointed  to  the  office 
a/kr  the  passing  of  the  Income  Tax  Act  of  1842,  t?ULt 
the  persons  liable  to  pay  the  salary  were  bound  to  deduct 
ihi  income  iasa  therefrom. 

SmniBODB. 

This  was  a  summons  to  determine  the  liability  of 
the  governors  and  wardens  of  a  certain  charity  in 
liTerpool  and  the  Chapel  of  the  Blessed  Yirgin  Mary 
tberet'^  belonging  to  deduct  income  tax  in  respect  of 
the  salary  of  a  chaplain.  The  facts  of  the  case  were 
u  follow :  By  a  special  local  Act,  1829  (10  Geo.  4,  c. 
XT.),  proyision  was  made  for  establishing  and  govern - 
ing  an  institntion  in  Liverpool,  called  the  '*  School 
for  the  Indigent  Blind  at  Liverpool,"  for  incor- 
poratiog  the  subscribers  thereto,  and  also  for  regu- 
lating and  supporting  a  chapel  attached  to  the  said 
inititntion. 

By  this  Act  the  governing  body  of  the  school  was 
inoQiporated  under  the  name  of  ''The  President, 
Yiofr-Presidents,  Treasurer,  and  Members  of  the 
Livefpool  School  for  the  Indigent  Blind." 

SeoSaon  22  of  the  Act,  after  enacting  that  a  certain 
dogynian  therein  mentioned  should  m  first  chaplain 
(A  the  said  chapel,  provided  that  "  the  next  presenta- 
tion snd  the  future  patronage  for  disposition,  nom- 
instiQD,  and  appointment,  and  right  of  presentation  to 
the  said  chapel  shall  for  ever  appertain,  belong  to, 
and  be  vested  in  the  mayor  of  the  town  of  Liverpool, 
the  senior  alderman  of  the  said  town,  and  two  of  the 
vice-presidents  of  the  said  institution  or  charity  for 
the  time  being  specially  appointed  to  join  in  making 
soch  nomination  or  appointment  according  to  the 
provieions  of  thia  Act,  or  in  such  of  them  as  shall  be 
members  of  the  United  Church  of  England  and 
IrelaDd." 

Section  26  provides  "that  for  the  maintenance  of 
the  chaplain  for  the  time  being  of  the  said  chapel 
the  posons  who  shall  be  wardens  thereof  for  the  time 
heingin  pnrsnazioe  of  the  Act  and  their  sucoessors 
ihaU,  by  and  out  of  the  rents  of  the  pews  erected 
therein,  yearly  and  in  every  year  well  and  truly  pay 
or  canse  to  be  paid  to  such  chaplain,  as  may  be 
directed  by  the  said  conunittee,  a  sum  not  less  than 
£300,  nor  exoeeding  £500,  of  lawful  English  money 
without  any  deduction  or  abatement  for  taxes  or 
otherwise  howsoever  on  the  first  day  of  January  and 
OD  the  first  day  of  July  in  each  year,  by  even  and 

anal  portions,  and  the  money  so  to  be  paid  shall  be 
bwed  to  such  wardens  in  their  accounts,  and  a  due 
apportionment  of  the  said  salary  shall  from  time  to 
toDs  be  made  between  the  executors  and  administra- 
ton  of  any  chaplain  of  the  said  chapel  dying  in  the 
interval  before  the  half-yearly  days  of  payment  and 
the  niocesaor  of  such  chaplain  so  dying  for  and  in 
mpect  of  the  half-year  wherein  such  death  shall 
happen. 

Section  34  provides  "that  after  payment  of  the 
Mid  stipend,  salaries,  or  wages,  herembefore  author- 
ind  to  be  paid  by  the  said  chapelwardens  of  the  said 
ch^iel,  the  residue  of  all  moneys  received  bv  them  in 
■nywise  arising  from  the  said  chapel  shall  be  paid 
over  from  time  to  time  to  the  treasurer  for  the  time 
being  of  the  said  institution  or  charit]^  to  be  applied 
onder  the  direction  of  the  said  committee  in  de&ay- 
ing  the  expenses  of  any  alterations  or  repairs  to  the 
nid  chapel,  or  in  augmenting  the  stipends  of  the 
dttplain,  organist,  clerk,  or  sexton  of  the  said 
dutpd,  or  in  any  such  manner,  for  the  benefit  of  the 
mai  institution  or  charity  in  such  manner  as  shall 
•Bea  bestto  the  said  committee." 

^e  Act  also  (section  26)  giiSis  remedies  for  the 
noovery  of  the  sakuy,  indu&ig  power  to  go  before 


the  bishop  of  the  diocese  and  to  obtain  a  sequestratioa 
of  profits,  or  to  sue  by  action  of  debt. 

The  income  tax  imposed  in  the  year  1806  (46  Geo. 
3,  c.  66)  had  expired  at  the  date  of  the  passing  of 
the  Act,  and  was  not  re-imposed  until  1842  (5  &  6 
Vict.  c.  35). 

The  plamtiff  in  the  action  was  appointed  to  the 
post  of  chaplain  in  1884  at  a  salary  of  £600  a  year. 

Up  to  a  date  shortly  prior  to  the  conmiencement 
of  the  action  the  chaplain  had  received  the  salary  in 
full  and  had  himself  paid  the  income  tax.  The 
chapel  authorities'  attention  had  then  been  drawn  to 
the  fact  that  it  was  their  duty  to  deduct  the  duty 
from  the  salary.  The  chaplain  thereupon  submitted 
that  he  was  entitled  to  receive  his  salary  in  full,  and 
that  it  was  consequently  the  duty  of  the  wardens  to 
pay  the  tax  for  him  and  to  pay  him  the  salary  in 

Hughes,  Q,G,t  and  Sampson,  for  the  plaintiff.—* 
It  is  true  that  at  the  date  of  10  Geo.  4,  c.  xv.» 
there  was  no  income  tax  payable.  The  only  tax  which 
this  Act  can  be  supposed  to  have  contemplated 
by  the  Act  is  the  Income  Tax.  [They  referred  to  the 
Income  Tax  Act  (6  &  6  Vict.  c.  36),  s.  102.]  The 
liability  of  the  wardens  to  pay  the  salary  in  full 
and  to  make  no  deduction  for  income  tax  arose  not 
from  any  contract,  but  from  a  special  and  local  Act  of 
Parliament.  Under  the  words  of  section  22  the 
income  tax  ought  to  be  paid  by  the  the  wardens. 
They  referred  to  Festing  v.  Taylor,  10  W.  R.  246, 
3  B.  &  S.  217  ;  Lord  Lovat  v.  Duchess  of  Leeds, 
10  W.  R.  397,  2  Dr.  &  8m.  62  ;  Seward  v. 
Oumer  of  **  The  Vera  Cruz,"  33  W.  R.  477,  10 
App.  Cas.  69.  The  words  of  the  special  Act  are 
clear,  and  the  chaplain's  salary  must  be  determined 
under  that  Act.  Nothing  in  any  subsequent  Act  has 
in  any  way  altered  or  abrogated  his  right  to  be  paid 
his  salary  in  full  without  any  deduction  in  respect  of 
any  tax. 

Eve,  Q,C,,  and  Stuart  Deacon,  for  the  defendants 
(the  charity). — The  question  is  one  of  contract  A 
contract  was  entered  into  between  the  chaplain  and 
the  charity  after  the  income  tax  had  become  payable. 
Practically  the  matter  was  determined  by  the  arrange* 
ment  made  between  the  chaplain  and  governors  when 
the  former  was  appointed. 

Hughes,  Q.C*,  in  reply. — ^There  was  no  contract  in 

the  case.    The  plaintiff   was  appointed  to  perform 

certain  duties  under  the  special  Act. 
• 

Bybne,  J. — The  claim  of  the  plaintiff  in  this  action 
is,  that  under  the  Act  10  Geo.  3,  c.  xv.,  he  is  entitled  to 
be  paid  his  salary  of  £600  without  any  deduction  in 
respect  of  income  tax  from  it  by  those  who  had 
appointed  him. 

The  Act  of  Parliament  under  which  a  chaplain 
could  be  appointed  in  this  institute  was  passed  in  the 
year  1829.  At  that  date  no  income  tax  was  payable. 
Section  26  arranges  for  the  payment  of  the  salary  of 
a  chaplain — [His  lordship  read  the  section.] — ^and  pro- 
vides that  it  shall  be  payable  *' without  any  deduction 
or  abatement  for  tires  or  otherwise  howsoever." 
This  Act,  although  a  special,  was  a  public  Act  of 
Parliament.  The  Income  Tax  Act  was  passed  in  1842, 
and  by  that  Act  the  payment  of  income  tax  is 
imposed  upon  such  a  salary  as  this  is.  The  chaplain 
was  appomted  by  resolution  of  the  body  entitled  to 
appoint  him,  I  think  in  1884,  at  a  salary  of  £600. 
That  appointment  involved  a  determination  of  what 
the  salary  of  the  chaplain  was  to  be,  because  the  Act 
of  Parliament  only  gives  limits  within  which  the 
salary  must  range.  That  determination  of  the 
amount  of  the  salary  appears  to  me  to  amount  to  a 
i  contract  between  the  parties  appointing  the  dumlain 
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and  the  chaplain  himself.  The  Inoome  Tax  Act  of 
1842  distinctly  provides  that  the  duties  chargeable 
under  the  Act  in  respect  of  sach  salaries  as  the 
present  shall  be  detained  and  stopped  oat  of  the 
same  or  out  of  any  money  which  shall  be  paid  upon 
such  salaries,  or  for  arrears  thereof,  whenever  the 
same  shall  happen,  and  be  applied  to  the  satLsfaotion 
of  duties  (not  otherwise  paid)  in  the  manner  directed 
by  this  Act.  Since  his  appointment  up  to  tiie  present 
time  the  chapel  authorities  have  paid  the  chaplain  the 
sum  of  £500  in  full  and  out  of  that  he  has  himself  paid 
the  duty,  as  indeedhe  was  bound  to  do.  Defendants  now 
say  that  they  0!ight  to  detain  the  duty  out  ofthesalary. 
To  the  chaplain  it  makes  no  difPerenoe.  It  is  a  matter 
of  collection.  It  is  for  the  convenience  of  collection 
and  to  ensure  payment  that  the  hand  to  pay  the 
money  is  made  in  this  case  the  payer  instead  of  the 
payee.  ^  But  it  is  said  that  inasmuch  as  the  special  Act 
of  Parliament  provides  that  the  salaiy,  whether  it  is 
£300  or  more  than  £300,  or  whether  it  amounts  to 
£oOO  or  any  intermediate  sum,  is  to  be  paid  without 
any  deduction  or  abatement  for  taxes.  They  cannot 
say  that  they  are  not  to  deduct,  because  the 
later  Act  of  Parliament  says  they  are  to  detain 
it,  which  is  the  same  thing ;  but  that  it  is  equivalent 
to  saying  that  if  any  future  Act  of  Parlia- 
ment shfiJl  compel  them  to  make  deductions  for 
taxes,  they  shall  be  liable  to  pay  a  further  sum, 
equivalent  to  the  amount  of  the  tax,  so  as  to  make 
up  the  full  sum  of  £500  to  the  chaplain.  I  do  not 
think  that  this  is  the  true  effect  of  this  legislation  and 
of  the  bargain  that  has  been  entered  into  between 
the  parties.  I  think  the  effect  of  it  is  this,  that  the 
Act  of  1842  provides  machinery  imposing  a  duty  upon 
the  trustees  to  deduct  or  detain  money  from  pay- 
ments which  would  otherwise  be  made  in  full.  That 
duty  is  imposed  upon  them  by  an  Act  of  Parliament, 
and  they  cannot  refuse  to  perform  it.  Therefore  it 
seems  to  me  that  inasmuch  as  it  does  not  impose  an 
additional  burden  upon  the  chaplain,  for,  as  I  have 
said,  if  he  were  paid  the  £500  without  any  deduc- 
tion he  would  have  to  pay  the  income  tax  himself,  it 
being  a  personal  tax,  I  think  that  the  true  result  of 
it  is  that  the  chaplain  is  not  entitled  to  be  paid  £500 
and  not  to  recoup  the  governing  body  that  which 
they  are  obliged  to  pay,  and  which  the  Act  of 
Parliament  says  they  are  to  pay  by  way  of  deten- 
tion of  his  salary.    Therefore  I  so  hold. 

Solicitors,  Stone,  Fletcher,  Hull,  <t  Stone,  Liverpool. 


(Wright  and  barUiig,  JJ.)   }  July  14,  1898. 

Blase  &  CJo.  v,  Woolf.  (a.) 

Landlord  and  tenant — Premises  let  to  tenants — Damage 
to  tenant's  goods  by  overflow  from  landlord's  cistern — 
Employment  of  plumber — Negligence  of  plumber — 
Liability  of  landlord  for  damage. 

The  plaintiffs  took  from  the  defendant  t?ie  ground- floor 
of  premises  of  which  the  defendarU  was  the  owner,  and 
at  the  top  of  which  the  defendant  had  a  cistern  from 
which  the  premises  were  supplied  with  water.  The 
water  had  been  laid  on  when  the  plaintiffs  became 
tenants,  and  the  plaintiffs  took  their  supply  of  wcUer 
from  the  cistern.  The  plaintiffs  discovered  a  leakage 
from  the  cistern,  and  gave  the  defendant  notice  of  it,  and 
requested  him  to  remedy  it.  The  defendant  employed  a 
competent  plumber  to  remedy  the  defect ;  but,  through  the 

(a.)  Beported  by  Sir  Sherston  Baker,  Bart., 

Barrister-at-  Law. 


negligence  of  the  plumber,  the  defect  in  the  cistern  was 
not  remedied,  the  result  being  that  the  water  overflowed, 
flooded  the  plaintiffs*  rooms,  and  damaged  their  goods. 

Held,  that,  in  the  absence  of  negligence  or  wilfulness 
on  the  part  of  the  defendant,  the  defendant  was  nttt 
responsible  for  the  negligence  of  the  plumber  whom  he 
hati  employed,  and  that  he  was  therefore  not  liable  to  tlu 
plaintiffs. 

Appeal  from  the  judgment  of  the  deputy- judge  of 
the  Oity  of  London  court. 

The  facts  were  as  follows :  The  defendant  was  thn 
owner  and  landlord  of  premises  in  Wood-street. 
Cheapside.  He  had  a  cistern  on  the  fourth  floor  and 
had  laid  on  water  to  the  premises,  and  the  whole  of 
the  premises  was  supplied  with  water  from  this  cistern. 
The  plaintiffs  took  from  the  defendant,  and  became 
tenants  of,  the  ground-floor  and  basement  of  tiie 
premises  after  the  water  had  been  laid  on.  The  cistem 
was  upon  the  premises  when  the  plaintiffs  became 
tenants,  and  the  plaintiffs  took  their  supply  of  water 
from  the  defendant's  cistem.  On  a  certain  Friday  a 
leakage  from  the  cistern  was  discovered,  and  on  the 
same  day  the  plaintiffs  gave  notice  to  the  defendant 
to  have  it  remedied.  The  defendant  on  the  same  day 
gave  orders  that  it  should  be  attended  to,  and  his 
clerk  employed  and  instructed  a  plumber  to  set  the 
cistem  right.  The  plumber  undertook  to  set  the 
matter  right,  but  through  his  negligence  the  cistem 
was  not,  on  the  Friday,  set  right,  and  the  defect  was 
not  remedied,  with  ^e  consequence  that  when  the 
plaintiffs'  premises  were  op  sued  on  the  Monday  morning 
it  was  found  that  the  water  from  the  cistem  had 
overflowed  and  flooded  the  plaintiffis'  rooms  and 
damaged  their  goods. 

The  plaintiffs  then  brought  this  action  to  recover 
£ld  for  the  damage  so  caused  to  their  goods. 

The  judge  was  of  opinion  that  the  defendant  was 
not  guilty  of  any  negligence  in  employing  the 
plumber  he  had  employed  to  set  the  matter  right,  and 
he  was  also  of  opinion  that  the  mischief  was  in  fact 
caused  by  the  negligence  of  the  plumber  in  not  having 
remedied  the  delect  when  he  was  called  in  on  the  Friday ; 
and  he  held  that,  in  point  of  law,  it  became  the 
absolute  duty  of  the  defendant,  when  he  received 
notice  of  the  defect,  to  have  the  defect  remedied,  and 
that,  not  having  done  so,  he  was  liable  to  the 
plaintiffs  for  the  damage  to  the  goods,  and  he  gave 
judgment  for  the  juaintiffs,  with  leave  to  the 
defendant  to  appeal. 

The  defendant  appealed. 

Bitter,  for  the  defendant. — ^Upon  the  facts  as  found 
by  the  learned  judge  there  was  no  evidence  of  any 
negligence  on  the  part  of  the  defendant,  and  he  was 
therefore  not  liable  for  the  damage.  He  emplojied  a 
competent  plumber  to  set  the  matter  right,  and  he 
could  do  no  more  thao  that,  and  the  judge  has 
expressly  found  that  he  was  guilty  of  no  negligence 
in  employing  the  plumber  whom  he  employed.  That 
being  so,  the  defendant  is  not  liable :  Cardairs  v. 
Taylw,  19  W.  E.  723,  L,  R.  6  Ex.  217.  [Wright,  J., 
referred  to  Anderson  v.  Oppenheimer,  6  U.  B.  D.  602, 
29  W.  B.  Dig.  112,  and  Boss  v.  Fedden,  L.  B.  7  Q.  B. 
661,  20  W.  B.  0.  L.  Dig.  53.]  The  cases  shotr  thMt 
the  defendant  is  not  liable  lor  the  negligence  of  the 
independent  contractor.     [He  was  stopped.] 

H,  Tindal  Atkinson,  for  the  plaintiffs. — ^The  de- 
fendant, as  between  himself  and  his  tenants,  was 
bound  to  keep  the  cistem  in  repair,  and  when  he 
received  notice  of  the  defect  he  was  bound,  and  it 
became  his  absolute  duty,  to  set  the  matter  right. 
The  relation  of  landlord  and  tenant  existed  between 
the  parties,  and  that  gave  the  plaintiffs  a  right  of 
quiet  enjoyment  for  the  infringement  of  which  the 
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defendaDt  is  liable.  He  is  also  liable  on  another 
groond— namely,  that  he  has  brought  this  water  upon 
his  premisee,  and  if  it  escapes  and  does  damage — as 
it  hus  escaped  and  has  done  damage  in  this  case — 
then  on  that  ^Tuund  the  defendant  is  liable :  Ryl-anda 
v.  Fldcher,  L.  B.  3  H.  L.  330,  17  W.  B.  fl.  L. 
Dig.  17.  Ill  this  case  tbe  negligence  of  the  plumber, 
vhom  the  defendant  had  the  selection  of,  and 
whom  he  employed,  must  be  taken  to  be  the 
negligence  of  the  defendant  himself,  and  renders 
the  defeodant  liable :  Miller  t.  Hancock,  41  W.  B. 
578.  [1893]  2  a  B.  177.  The  employment  of  an 
mdepeodeijt  contractor  makes  no  difference  in  the 
liability  of  the  defendant,  and  he  is  liable  for  the 
Deghgence  of  such  contractor:  Hardaker  ▼.  Idle 
Distrid  Council,  44  W.  B.  323,  [1896]  1  Q.  B.  335 
Hughes  v.  Percival,  31  W.  B.  725,  8  App.  Cas.  443 
DalUm  V.  Anffus,  30  W.  B.  191,  6  App.  Cas.  740 
Tarry  v.  A8?Umi,  24  W.  B.  581,  1  Q.  B.  D.  314.  In 
such  cases  it  makes  no  difference  whether  the  duty 
is  a  statutory  one  or  one  which  is  not  imposed  by 
Btatute,  as  in  some  of  these  cases  the  duty  was  not  a 
itatutcnry  duty.  [Wbight,  J.,  referred  to  Gill  v. 
Edouin,  71  K  T.  Bep.  762,  and  72  lb.  579,  43  W.  B. 
Dig.  124.] 

Weight,  J. — (After  stating  the  facts,  his  lordship 
proceeded:)  Mr.  Tindal  Atkinson  has  not  based  his 
case  upon  any  contractual  liability  arising  from  the 
relatioii  of  landlord  and  tenant  between  these  parties ; 
and  in  fact  there  was  no  evidence  before  us  of  the 
terms  of  the  tenancy.  The  question  then  is,  what  is 
the  position  at  conmion  law?  Apart  from  any 
contractual  liability,  I  think  the  rule  of  common  law 
is  that  as  laid  down  in  Bylands  y.  FletcJier,  that  a 
poBon  who  occupies  any  land  has,  primd  fade,  a 
light  not  to  have  his  premises  invaded  by  any 
injurious  matter  which  may  be  on  his  neighbour's 
land  otherwise  than  in  the  ordinary  course  of  nature. 
That  general  rule  has  some  exceptions,  one  of  which 
is,  that  where  a  person  uses  his  land  in  an  ordinary 
and  reasonable  way  and  damage  results  to  an 
adjoining  property,  without  wilfulness  or  negligence, 
no  liabilily  attaches  for  such  damage.  Here  the 
bringing  of  this  water  upon  these  premises  was,  in 
my  opinion,  a  reasonable  and  ordinary  user  of  the 
premises,  and  if  water  escapes  and  does  damage, 
without  any  negligence  on  the  part  of  the  owner  of 
the  cistem,  then  the  owner  is  not  liable  to  the 
ooQupier  for  the  damage  done.  There  is  another 
exception  to  the  general  rule  laid  down  in  Bylanda  v. 
Fletcher,  that  where  the  party  who  has  sustained 
the  damage  has  consented  to  the  dangerous  matter 
being  brought  upon  the  premises.  In  such  a  case  he 
cannot  recover.  When  the  plaintiffs  took  these 
premises  from  the  defendant  tiie  dstem  was  there 
and  the  water  already  laid  on,  and  the  plaintiffs 
consented  to  take  their  water  supply  from  this 
dstem.  They  must,  therefore,  be  taken  to  have 
consented  to  the  water  being  upon  the  premises  in 
the  way  in  which  it  was  kept  there  by  the  defendant. 
Instances  of  this  occur  in  such  cases  as  Anderson  v. 
OpfenheimeT,  Carstaira  v.  Taylor,  Ross  v.  Fedden  and 
Oill  V.  Edouin  Is  such  circumstance  the  defendant 
would  not  be  liable  unless  the  damage  was  caused  by 
bis  wilful  default  or  neglect.  Is  there  enough  to 
■bow  negligence  here  ?  In  my  opinion,  there  is  not. 
The  defendant  did  all  any  man  could  do  to  remedy 
iie  defect,  as  he  employed  a  skilled  plumber  to  put 
lbs  cistern  right,  and  it  was  through  the  negligence 
of  this  plumber,  or  his  servants,  that  the  damage  was 
caosed.  It  has  been  argued  for  the  plaintiffs  that 
where  the  performance  of  such  a  duty  as  this  is 
concerned,  a  person  cannot  get  rid  of  his 
Utility   by  employing  an  indcDendent  contractor  J 


I  know  of  no  authority  which  establishes 
that  doctrine.  In  Hughes  v.  Percival  and  Dalton 
V.  Angus,  and  the  other  cases  cited,  there  was 
an  infringement  of  an  absolute  right,  and  that  was 
the  ground  of  the  defendant's  liability.  There  is  no 
such  absolute  right  in  this  case,  which  seeiiiR  to  me  to 
fall  within  the  exceptions  specified  in  Bylands  v. 
Fletcher.  Under  these  circumstances  the  oidinary 
rule  applies  here,  that  a  person  is  not  liable  for  the 
acts  of  an  independent  contractor,  as  the  duty  is  not 
a  statutory  one,  in  which  case  the  person  who  per- 
forms it  is  liable  whether  he  delegates  the  perform- 
ance of  the  duty  to  an  independent  contractor  or  not. 
The  test  is,  was  there  negligence  on  the  part  of  the 
defendant  ?  I  tiiink  there  was  not,  and  on  that 
ground  I  think  the  judgment  of  the  learned  judge 
cannot  be  sustained. 

Dabung,  J.— I  agree. 

Appeal  allowed  ;  leave  to  appeal  refused. 

Solicitors  for  the  appellant,  H.  Dade  <&:  Co. 

Solicitors  "for  the  respondents,  Phelps,  Sidgwick,  & 
Biddle. 


Q.  B.  Div.  )  June  17 

(Day  and  Bidley,  JJ.)  J  *"*''^  ^'" 

Allen  and  Others  {Appellants)  v.  The  Vestey  of 
THE  Parish  of  Fulham  {Bespondents).  (a.) 

Metropolis  Management  Acts — New  street — Liability  of 
adjoining  owners — Metropolis  Management  Act,  1855 
(18  <fc  19  Vict.  c.  120),  s.  106— Metropolis  Manage- 
ment Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  s. 

77. 

In  1875  a  private  company  constructed  a  road  upon 
and  through  agricultural  land,  and  for  many  years  a/te- 
wards  it  remained  bounded  by  market  •gar dens  on  either 
side.  In  1876  a  local  authority  took  over  the  road  and 
made  it  up  and  kept  it  in  repair  as  a  road  suitable  for 
light  traffic,  but  no  channelling  or  curbing  was  done.  In 
1890  houses  were  erected  on  the  east  side  of  the  road,  and 
in  1896  houses  were  built  on  the  west  side.  In  1897  the 
vestry  passed  a  resolution  that  the  road  should  be  paved 
under  the  provisions  o/  18  <fc  19  Vict.  c.  120  and  25  <fc 
26  Vidt.  c.  102,  and  the  costs  be  apportioned  among  the 
adjoining  owners.  The  owners  thereupon  objected  on 
the  ground  that  the  street  was  not  a*'  new  street  "  within 
section  105  of  18  <fe  19  Vict.  c.  120,  and  that  the  vestry 
having  taken  over  and  laid  out  the  road  in  1876  were 
estopped  from  exercising  their  power  of  paving  it  again 
Wider  the  provisions  of  the  al>ove  Acts  and  throwing  the 
cost  upon  the  adjoining  owners.  The  magistrale  held 
the  road  had  not  become  a  *^  new  street"  in  1877,  but 
that  it  became  a  **  new  street "  for  the  first  time  after  the 
erection  of  Iwuses,  and  that  the  vestry  had  power  to  pave 
it  under  the  provisions  of  section  105,  and  he  ordered  the 
adjoining  owners  to  pay  the  cost  of  so  doing. 

Held,  that  the  qusstion  whether  the  road  had  become  a 
'*  new  street "  was  a  question  for  the  magistrate  to  decide, 
and  that  he  having  found  as  a  fact  that  it  had  become  a 
•*  new  street,**  the  court  could  not  review  the  decision. 

The  more  expensive  modem  paving  with  wood  may  be 
ordered  by  the  local  authority. 

Generally  speaking,  the  correct  guide  as  to  whether  a 
street  is  a**  new  street "  within  section  105  is  that  there 
should  be  houses  erected  on  each  side  of  it. 

Special  case. 

This  was  a  case  stated  by  B.  O.  B.  Lane,  Esq., 
stipendiary  magistrate,  sitting  at  the  West  London 
police-court. 

(a.)  Beported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 

at-Law. 
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The  oase  stated  as  foUowB: — 

(1)  The  vestry  of  the  parish  of  Fulham  is  the 
successor  of  the  Fiilham  District  Board  of  Works, 
which  board  was  dissolved  by  the  Metropolis 
Management  Amendment  Act,  1885  (48  &  49  Yict.  c. 
33) ;  section  3  of  which  Act  incorporated  the  said  vestry 
and  invested  it  with  all  such  powers  and  subjected  it  to 
all  such  provisions  as  if  it  had  been  named  in  Part  II. 
of  Schedule  A  of  the  Metropolis  Management  Act, 
1885. 

(2)  The  appellants  William  Gfilbert  Allen  and 
Henry  Gborge  Norris  are  jointly  ovniers  within  the 
meaning  of  the  said  Acts  of  certain  premises  forming, 
bounding,  and  abuttiag  on  the  said  Wandsworth 
Bridge-road  section  4,  and  the  appellants  Bichard 
Bolton  Silles  and  Alfred  Heaver  are  respectively 
owners  of  other  premises  forming,  bounding,  or 
abutting  on  the  said  road. 

(3)  Wandsworth  Bridge-road,  of  which  Wands- 
worth Bridge-road  section  4  is  a  part,  forms  a  means 
of  approach  on  the  north  side  to  Wandsworth  Bridge, 
and  extends  from  the  northern  abutment  of  the  said 
bridge  to  the  King's- road  in  the  parish  of  Fulham. 
Such  bridge  together  with  the  said  road  was  made 
pursuant  to  the  Wandsworth  Bridge  Act,  1864  (27  & 
28  Vict.  c.  ccxzxviii.),  by  the  Wandsworth  Bridge 
Oo.  incorporated  by  such  Act  for  the  purpose  of 
constructing  the  said  bridge  and  road. 

(4)  By  section  62  of  the  Wandsworth  Bridge  Act, 
1864,  it  was  enacted  that  from  and  after  the  time  at 
which  the  said  road  was  completed  it  should  be 
deemed  a  public  highway  and  should  be  deemed  one 
of  the  parish  highways  of  the  parish  of  Fulham  and 
should  accordingly  be  repairable  by  the  Fulham 
District  Board  of  Works  in  like  manner  as  any  other 
highway  of  that  parish  from  time  to  time  should  be 
repairable  by  them. 

(5)  The  Wandsworth  Bridge-road  was,  pursuant  to 
the  Wandsworth  Bridge-road  Act,  1864,  made  by  the 
said  company  in  Au^pist,  1873,  upon  and  through 
agricultural  land  which  for  many  years  preceding 
had  been  used  as  and  for  the  purposes  of  market 
gardens,  and  after  being  so  made  it  continued  to  be 
bounded  on  both  sides  throughout  its  entire  length 
by  market  gardens  until  the  erection  of  the  houses 
hereinafter  mentioned.  In  the  aforesaid  month  the 
company  applied  to  the  Fulham  District  Board  of 
Works  to  take  over  the  maintenance  and  repair  of  the 
said  road.  The  said  road,  however,  having  been 
made  so  inefficiently  by  the  company  as  to  be 
dangerous  and  in  fact  impracticable  as  a  road,  the 
said  board  by  resolution  of  the  Uth  of  August,  1873, 
declined  to  "  accept  the  charge  of  the  said  road,  until 
it  was  completely  channelled,  curbed,  and  paved  and 
the  carriage-way  properly  made  up  and  drained." 
After  protracted  negotiations  and  litigation  between 
the  company  and  the  said  board,  the  company  finally 
admitting  their  liability  for  the  better  completion  and 
repair  of  the  road  but  repudiating  any  liability  for 
channelling  or  kerbing,  the  matter  was  in  the  year 
1876  arranged  between  the  parties  upon  the  terms  of 
the  agreement  in  the  next  paragraph  hereof  stated. 
At  this  date  the  methods  of  road  making  and  road 
repair  were  less  elaborate  than,  especially  as  regards 
new  streets,  they  have  since  become,  and,  in  the 
parish  of  Fulham  at  least,  there  was  little  practical 
di£Ferenoe  in  the  treatment  in  these  respects  applied 
to  mere  highways,  as  distinguished  from  streets 
formed  by  houses  and  streets  in  the  latter  sense, 
whether  new  or  old. 

(6)  By  an  agreement  dated  the  14th  of  September 
1876,  the  Fulham  District  Board  of  Works  agreed 
with  the  said  company,  in  consideration  of  the  sum 
of  £1,750  paid  by  the  company  to  the  board,  to 
complete  and  put  in  repair   the  said  Wandsworth 


Bridge-road  and  to  make  it  in  all  respects  fit  for  the 
purposes  of  a  public  highway  within  the  meaning  of 
the  Wandsworth  Bridge  Act,  1864,  and  also  to  repair 
and  (if  necessary)  complete  the  sewer  under  the  same 
(which  sewer  had  been  previously  constructed  by  the 
company).  And  by  such  agreement  the  said  board 
agreed  from  the  date  thereof  to  undertake  the 
liability  of  repairing  the  said  road  as  imposed  upon 
them  by  the  Wandsworth  Bridge  Act,  1864,  and  to 
exonerate  and  save  harmless  the  said  company  from 
all  liability,  claims,  and  demands  in  respect  of  the 
future  repairs  thereof. 

(7)  In  1877  the  said  board  of  works  made  np  the 
carriage-way  of  the  said  road  with  flints  rolled  in  ovet 
a  foundation  of  hard  core,  the  work  being  completed 
in  July  of  that  year.  This  was  the  method  then 
adopted  universally  throughout  the  said  parish  in  the 
case  of  highways  not  being  house  >built  streets.  In 
the  case  of  house-built  streets  the  same  method  of 
making  up  was  often  adopted  where  the  traffic  was 
light,  but  where  the  traffic  was  comparatively  heavy 
they  were  made  up  with  granite — t'.e.,  macaiamed. 
After  an  interval  of  some  ten  or  twelve  months  the 
said  carriage-way  was  repaired  with  granite,  and  this 
process  has  been  repeated  by  the  local  authority  from 
time  to  time  down  to  the  year  1897.  Practically 
nothing  in  the  way  of  making  np  was  done  to  the 
footways  of  the  road.  No  channelling  or  kerbing  was 
done,  that  work  not  having  been  allowed  for  in  the 
said  £1,750  received  from  the  company.  In  making 
up  new  streets  under  section  105  of  the  Act  of  1855 
the  said  board  of  works  at  the  time  in  that  paragraph 
referred  to  invariably  insisted  on  channelling  and 
kerbing.  The  traffic  in  the  said  voad  during  the 
years  1877  and  1878  consisted  wholly  of  comparatively 
slight  through  traffic,  no  houses  having  then  existed 
there.  It  has  of  late  years  very  considerably  in- 
creased. Treating  the  work  done  to  the  road  as 
aforesaid  in  the  years  1877  and  1878  as  practically 
one  operation  I  find  that,  except  for  the  omitted 
channelling  and  kerbing,  the  said  carriage-way  was 
made  up  and  repaired  in  a  permanent  manner  and  in 
the  same  mode  and  to  the  same  extent  as  new  streets 
with  a  similar  amount  of  traffic  were  dealt  with  at 
that  period  under  the  aforesaid  105th  section. 

(8)  There  were  no  buildings  upon  the  land  adjoin- 
ing the  Wandsworth  Bridge- road  until  the  year  1890. 
In  that  year  houses  were  erected  on  the  east  side. 
None  were  erected  on  the  west  side  until  the  year 
1895r  In  that  year  and  in  1896  houses  were  built  on 
the  west  side.  On  the  24th  of  February,  1897,  the 
vestry  of  theparish  of  Fulham  passed  with  reference 
to  the  said  Wandsworth  Bridge-road  section  4  the 
following  resolution — ^viz, :  **That  whereas  Wands- 
worth Bridge-road  section  4,  in  the  parish  of  Fulham, 
being  a  new  street,  is  not  paved  to  uie  satisfaction  of 
this  vestry,  and  it  is  deemed  by  them  to  be  neoeesary 
and  expedient  that  the  same  should  be  so  paved.  It 
is  hereby  resolved  and  ordered  that  the  said  street  be 
taken  to  and  paved  under  the  provisions  of  the  18th 
and  19th  Vict.  c.  120,  and  the  25th  and  26th  Vict.  o. 
102,  that  the  surveyor's  plans  and  estimate  be 
approved  and  adopted,  that  the  estimated  costs  of  the 
said  paving  works  be  apportioned  upon  the  owners  of 
the  houses  or  land  abutting  or  abounding  upon  the 
said  street,  at  the  proportions  and  in  the  amounts  as 
set  out  in  the  apportionment  hereby  made,  approvedi 
and  sealed  with  the  official  seal  of  tiie  vestry,  and  the 
officers  instructed  to  take  the  necessary  steps  for 
collecting  the  apportioned  amounts  withm  fourteen 
days. 

(9)  The  estimate  referred  to  m  the  said  resolution 
makes  provision  for  the  paving  of  the  carriage-way  of 
the  said  road  with  wooden  blocks  laid  upon  a  conorete 

1  foundation  and  it  is  the  intention  of  the  vestry  so  to 
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paTB  the  said  oarriage-nfay.  The  expense  of  so 
paying  the  said  oaniage-way  will  exoeea  the  expense 
of  paving  it  with  maoadam.  On  the  other  hand  wood 
paving  is  more  durable,  is  cleaner,  and  dinunishes  the 
aonoyaaoe  of  noise  to  the  occupiers  of  the  houses  in 
the  street. 

(10]  Demand  having  been  made  by  the  vestry  of 
Fnlham  of  the  appellants  for  payment  of  the 
amounts  apportioned  upon  them  respectively,  and 
de&ult  having  been  made  in  payment  of  the  said 
amounts  the  summonses  were  issued.  Upon  the 
hearing  of  the  said  summonses  it  was  admitted  on 
both  Bides  that  (subject  to  a  question  of  the  com- 
petency of  the  Testry  to  pave  with  wood  at  the 
expense  of  the  frontagers]  the  decision  depended 
upon  the  date  at  which  the  said  road  became  a  new 
street,  I  find  that  it  was  not  formed  or  laid  out  for 
bnildmg  as  a  street. 

(11)  It  was  contended  on  behalf  of  the  vestry  that 
Wandsworth  Bridge-road  section  4  became  for  the 
first  time  a  new  street  when  buildings  were  erected 
upon  the  land  adjoining  it,  and  that  upon  such 
bmldings  being  erected  the  vestry  had,  under  section 
105  of  the  Metropolis  Management  Act,  1855, 
power  to  require  the  adjoining  owners  to  pave  the 
nid  road,  notwithstanding  the  facts  as  to  the  making 
iro  and  repair  thereof  hereinbefore  stated.  It  was 
also  cont^ded  that  wood-paving  was  *' paving  *' 
within  the  meaning  of  the  Local  Management  Acts, 
1865  and  1862. 

(12)0n  behalf  of  the  appellants  it  was  contended 
that  Wandsworth  Bridge-road  was  a  **new  street  ** 
within  tiie  meaning  of  the  Metropolis  Management 
Acts  when  it  was  made  by  the  Wandsworth  Bridge 
Co.,  and  that  it  having  in  1877  and  1878,  pursuant 
to  the  requirements  of  the  vestry,  been  with  the 
exception  of  the  flagging  of  the  footpaths  and  of  the 
channelling  and  kerbing  of  the  carriage-way  as  well 
and  sufficiently  paved  as  streets  with  similar  traffic 
were  then  required  to  be  paved  prior  to  their  being 
taken  over  hj  the  vestry  under  section  105  of  the 
Metropolis  lumagement  Act,  1855,  the  vestry  had 
no  power  thereafter  to  require  the  whole  of  the  said 
road  to  be  again  paved  at  the  expense  of  the 
adjoining  owners  by  virtue  of  that  section:  That 
imder  the  provisions  of  the  special  Acts  hereinbefore 
set  out  the  vestry  became  liable  to  repair  and  main- 
tain the  said  road  in  the  condition  in  which  it  was 
after  it  had  been  made  up  and  paved  in  1877,  and 
oouLd  not  get  rid  of  such  Habtlity  by  requiring  it  to 
he  paved  m  1877,  and  could  not  get  rid  oi  such 
liahuity  by  requiring  it  to  be  paved  under  section 
105  of  the  Metropolis  Management  Act,  1855.  And 
that,  assuming  the  vestry  had  power  to  require  the 
asid  road  to  be  paved  under  the  last-mentioned 
section,  it  had  no  power  thereunder  to  require  the 
Qtniage-way  of  the  said  road  to  be  made  up  at  the 
expense  of  the  adjoining  owners  with  wooden  blocks 
laid  upon  a  concrete  foundation  in  the  manner  in 
which  it  was  intended  by  the  vestry  to  make  it  up. 

The  learned  magistrate  was  of  opinion:  (l]That 
the  said  road  had  not  become  and  was  not  in  1877  or 
1878  a  new  street  within  the  meaning  of  section  105 
of  the  Metropolis  Management  Act,  1862;  (2)  that 
itbeoune  a  new  street  for  the  first  time  after  the 
erection  of  houses  therein  and  was  a  ''new  street" 
within  the  meaning  of  the  said  Acts  on  the  24th  of 
Fehniary,  1897  ;  (3)  that  the  vestry  was  not  prevented 
Vy  anything  contained  in  the  speoal  Acts  or  by  any- 
tfaisg  it  had  done  previously  to  the  24th  of  February, 
1897,  for  requiring  the  said  road  to  be  paved  undsr 
lection  105  of  the  Metropolis  Management  Act, 
1855;  (4]  that  wood  paving  was  *'  paving  "  within  the 
s&n^aid  Acts.  He  accordingly  ordered  the  appellants 
reiprctively    to    pay    to  the    said    vestry  toe  sum 


mentioned  in  the  summons  against  them  or  him  with 
costs. 

The  question  for  the  ooinion  of  the  court  was 
whether  tiie  aforesaid  finoings  and  decision  were 
right  in  law. 

Macmorran^  Q,C.  {Qlen  with  him),  for  the 
appellants. — This  is  not  a  *' new  street '*  within  the 
meaning  of  section  112  of  the  Metropolis  Manage- 
ment Act,  1862.  It  was  a  new  street  when  it  was 
taken  over  from  the  bridge  company  and  made  up 
by  the  vestry.  That  body  has  therefore  no  power  to 
now  require  the  road  to  be  made  up  at  the  expense  of 
the  frontagers:  Vestry  of  St  GileSy  CamherwtU  v. 
Hunt,  56  L.  J.  M.  C.  65,  35  W.  B.  Dig.  131. 
[Counsel  was  here  stopped.] 

Macaakie,  for  the  respondents. — ^A  distinction  must 
be  drawn  as  the  rights  and  liabilities  of  a  vestry  under 
the  Metropolis  Management  Act  in  the  case  of 
<*  highways  "  and  **  new  streets."  When  the  Wands- 
worth Bridge  Act  was  passed  it  was  provided  that 
the  road  should  be  repairable  by  the  vestry  qua  a 
highway.  Here  then  was  a  road  which  the  respon- 
dents were  bound  to  keep  in  repair.  This  road  has 
now  become  a  **  new  street  "  owing  to  the  fact  that 
houses  have  been  built  along  it :  st^e  Pound  v.  Plum'^ 
stead  Boitrd  of  Works,  20  W.  B.  177,  L.  B.  7  Q.  B.  183, 
where  Blackburn.  J.,  says  that  the  Legislature  use  the 
word  street  in  its  ordiuay,  natural,  and  popular  sense, 
and  mean  a  place  with  continuous  houses  on  each 
side  of  it,  And  further  on  he  says,  *'  Where  a  high** 
way,  which  was  not  a  street  in  the  popular  sense  of 
the  word,  but  merely  a  country  lane,  became  a  street 
by  the  building  of  houses  continuously  on  each  side 
of  it,  it  then  became  a  new  street  within  the  meaning 
of  the  statute,  and  the  board  had  a  right  to  pave  it 
and  charge  the  expense  upon  the  owners  of  the 
adjoining  houses.'*  There  must  therefore  be  houses 
erected  in  order  to  constitute  a  new  street.  The 
requisite  number  of  houses  is  a  fact  for  the  magistrate 
to  decide.  In  Robinson  v.  The  Local  Board  of  Barton^ 
Eccles,  32  W.  B.  249,  8  A  pp.  Cas.  798,  it  was  held 
that  the  expression  *' new  street"  was  not  confined 
to  streets  constructed  for  the  first  time.  Also*  in  the 
case  of  The  Vestry  of  St,  Giles,  Camberwell  v.  Crystal 
Palace  Co.,  40  W.  B.  648,  [1892]  2  a  B.  33,  it 
was  held  that  an  ancient  county  highway  which 
became  a  new  street  in  the  ordmary  and  popular 
sense  of  the  term  by  the  erection  of  buildings 
fronting  it  is  a  "  new  street "  within  the  terms 
of  section  105  of  the  Metropolis  Management 
Act,  1855.  In  the  case  of  Davis  v.  Board  of  Works 
for  Greenwich  District,  [1895]  2  a  B.  219.  43  W.  B. 
Dig.  118,  it  was  held  that  an  old  turnpike  road 
which  subsequently  became  a  new  street  in  the 
popular  sense  by  the  erection  of  buildings  alongside 
it  was  within  section  105,  and  the  fact  that  temporary 
repairs  had  previously  been  done  to  it  by  the  <ustrict 
board  did  not  prevent  them  from  exercising  the 
powers  given  by  the  section.  Counsel  also  referred  to 
St.  Mary,  Battersea  v.  Palmer,  45  W.  B.  110,  [1897] 
1  Q.  B.  220. 

Glen,  in  reply,  contended  that  the  cases  cited  were 
distingmsbable  from  the  present  case.  The  vestry 
having  made  up  this  road  as  a  street  cannot  after- 
wards call  upon  the  frontagers  to  pay  the  expenses  of 
making  it  up  again.  This  is  not  a  '*  new  street " 
within  section  105  :  Arter  v.  Vestry  of  Hammersmith, 
45  W.  B.  398,  [1897]  1  Q.  B.  646. 

Day,  J. — This  is  one  of  those  cases  which  I  find 
always  present  very  considerable  difficulty,  and  the 
ordinary  difficulties  which  one  expects  to  meet  with 
in  cases  of  solving  problems  which  are  raised  by  the 
definitions  given  in  Acts  of  Parliament  are  enhanced 
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in  this  particular  case  by  the  peculiar  history  of 
the  particular  roadway  in  question,  or  street  as  ii 
may  be  called. 

The  definition  which  we  have  to  deal  with  in  this 
Act  of  Parliament  is  the  definition  of  *' street,"  and 
again  **  new  street/'  and  I  cannot  derive  assistance 
of  any  sort  or  kind  from  the  definition  clause.  A 
definition  clause  is  framed  to  be  of  some  assistance  in 
coming  to  a  conclusion,  or  in  coming  to  an  inter- 
pretation, of  the  words  which  are  defined.  But  the 
definition  clause  in  this  case  gives  me  no  assistance 
of  any  sort  or  kind  whatev<)r. 

The  history  of  this  case  is  certainly  peculiar.  The 
road  or  street,  whatever  it  may  be  called,  leads  from 
Wandsworth  Bridge  up  to  the  neighbourhood  of 
Falham.  It  is  a  road  which  never  can  have  been 
laid  out  as  a  road  with  the  intention  of  its  being  used  as 
a  highway,  because  there  is  little  or  no  through 
traffic  on  the  road,  but  it  presents  all  the  appearance 
of  an  intended  street  laid  out  in  what  has  been  for 
manv  years  a  comparative  wilderness,  on  which 
builders  intend,  when  circumstances  favour  their 
operations,  to  erect  houses.  That  has  been  the 
condition  of  this  road  for  a  very  long  period.  It  has 
undergone  many  vicissitudee.  Originally  the  road 
was  made  as  far  back  as  1864  by  tiie  bridge  company. 
That  company,  however,  seemed  to  have  relieved 
themselves  of  their  liabilities  by  not  discharging  them 
for  a  good  many  years,  and  at  last,  in  the  year  1876, 
the  vestry  took  over  the  road  and  undertook  to 
repair  it  and  keep  it  in  good  condition.  They  appear 
to  have  done  that,  and  to  have  kept  it  in  good  con- 
dition having  regard  to  the  knowledge  which  pre- 
vailed as  to  the  keeping  up  of  roads  in  what  was 
considered  at  that  time  a  thoroughly  good  condition. 
Whether  they  did  all  that  is  now  done  in  streets  can 
very  well  be  doubted,  because  we  have  been  told 
that  the  practice  as  to  streets  has  been  altered  very 
much^  since  that  time,  greater  knowledge  and  more 
experience  has  been  acquired  and  brought  to  bear  on 
the  repairing  of  streets,  and  streets  are  now  much 
better  repaired  than  they  used  to  be.  That  is  stated 
in  the  case,  and  I  have  no  doubt  it  is  perfectly  true. 
They  say  they  did  it  sufficiently  for  light  traffic,  and 
as  in  those  days  there  was  little  or  no  traffic  at  all  a 
very  little  amount  of  repair  would  have  put  the  road 
in  good  repair  for  the  traffic  which  presented  itself. 
They  did  uiat,  and  somewhere  about  £1,750  was  paid 
to  them  by  the  bridge  company.  They  put  the  place 
into  repair  and  they  exonerated  the  company  from  aJl 
liability  to  keep  the  road  in  repair  in  the  future. 
They  took  the  road  into  their  own  hands  such  as  it 
was.  As  I  have  said,  it  must  have  looked  at  that  time 
very  much  like  an  intended  street.  Nothing  else 
appeared  to  be  wanting  in  it  except  the  building  of 
houses  in  the  locality.  That  state  of  things  remained 
until  February,  1897,  when  the  authorities  determined 
to  have  the  place  put  into  a  thoroughly  good  con- 
dition by  the  frontagers. 

Accordingly  the  matter  was  brought  before  the 
magistrate,  and  he  investigated  the  matter,  and  he 
has  found  that  it  became  a  street  at  some  period 
between  now  and  the  time  when  the  original 
bargain  was  made  between  the  company  and  the 
vestry,  and  he  has  made  an  order  upon  those 
fronti^;ers  to  contribute  sums  of  money  for  the 
pmrpose  of  making  it  suitable  according  to  modem 
ideas  of  a  well-developed  street.  It  has  had  wood 
paving  laid  down,  and  it  will  enjoy  many  other 
privileges  in  the  future  if  they  can  get  the  money 
from  the  frontagers.  It  is  a  reUef  to  me  to  find  that 
in  several  of  the  cases  that  have  been  cited  the 
responsibility  for  all  this  seems  to  rest  more  upon  the 
magistrate  than  it  does  upon  this  court.  The 
magistrate  has  found  as  a  fact  that  it  has  become  a 


street,  but  how  or  why  I  do  not  exactly  know, 
except  it  be  by  suggesting  that  people  have  taken 
the  buildings  there.  The  building  tendency  has 
extended  out  to  this  place.  Houses  are  spring^ing 
up  there,  and  the  finmng  of  the  magistrate  on  the 
question  of  fact  seems  to  me  the  best  interpretation  I 
can  put,  not  only  upon  the  statute,  but  also  upon 
the  previous  decisions. 

This  is  a  question  of  fact  for  the  magistrate,  and  on 
the  question  of  fact  I  am  not  to  review  his  decisions ; 
therefore  I  must  come  to  the  same  conclusion 
myself.  The  magistrate  has  found  that  it  has  become 
a  street,  and  that  it  was  not  a  street  formerly ;  that  is 
to  say,  it  was  not  a  street  in  1876,  when  the  repairs 
were  done  and  the  original  bargain  was  made,  but 
that  it  had  become  a  street  by  February,  1897.  I 
presume  his  finding  must  be  a  question  of  fact,  and 
is  not  to  be  doubted.  There  is  no  question  of  law 
in  this  case  upon  which  the  magistrate  can  be  said 
to  have  gone  wrong.  It  is  purdy  a  question  of  fact 
for  him.  He  has  more  knowledge  of  the  locality 
than  we  can  possibly  have,  and  he  has  found  that 
this  is  a  new  street,  and  has  made  this  order.  That 
being  so,  I  do  not  see  any  reason  why  we  should 
disturb  his  finding. 

BiDLBT,  J. — I  am  of  the  same  opinion,  and  I  have 
very  little  to  add.  The  facts  Kcem  to  be  that  a  road 
or  carriage-way  was  made  up  first  in  1877,  at  which 
period  there  was  no  house  whicb  adjoined  it  on  either 
side.  It  was,  however,  a  high  road  or  communication 
between  a  street  at  one  end  and  the  bridge  at  the 
other.  Until  1895  no  houses  were  built  along^de  it, 
but  in  that  year,  and  in  the  subsequent  year,  1896, 
houses  appeared  on  both  sides  of  the  road.  That 
having  tiJcen  place,  in  1897  the  vestry  of  the  parish 
of  Fulham  proceeded  to  treat  it  as  a  new  street,  and 
the  magistrate  has  held  that,  it  being  a  new  street 
within  the  meaning  of  the  Act  of  Parliament,  they 
have  a  right  to  call  upon  the  frontagers  to  contribute 
towards  the  expense  of  paving  it.  . 

Now,  it  appears  to  me  that,  according  to  the  deci- 
sions which  have  been  g^ven  upon  the  sections  contained 
in  the  Metropolis  Management  Act,  the  magistrate's 
decision,  so  far  as  we  are  able  to  judge  of  it,  is  an 
accurate  one,  because  in  those  decisions,  beg^inning 
with  the  case  of  Pound  v.  The  Plurnstead  Board  of 
Works,  and  continuing  through  a  series  of  decisions 
(one  or  two  undoubtedly  on  the  analogous  Act — 
namely,  the  Public  Health  Act  of  1875,  but  most  of 
them  on  this  very  Act  of  Parliament),  it  has  been 
held  that  a  highway  which  has  been  repaired  aa  a 
highway  may  become  a  street  as  soon  as  houses  in  a 
continuous  line,  to  use  one  phrase,  have  been  put  on 
one  side  of  it,  or  possibly  on  both ;  not,  indeed,  that 
it  is  necessary  that  the  houses  should  be  continuous 
from  one  end  to  the  other,  because  that  phrase  has 
been  dealt  with  in  a  way  showing  that  the  magistrate 
is  to  deal  witb  the  facts  bearing  on  each  psfticolar 
case,  and  to  say  whether  there  are  sufficient  houses  or 
buildings  adjoining  to  the  road  in  question  to  make 
it,  in  common  parlance,  a  street,  and  that  is  the 
matter  of  fact  with  which  he  has  to  deal.  It  appears 
to  me  that  the  chief  guidance  that  we  can  get  from 
the  decisions  is  this,  that  it  requires,  in  order  to  be  a 
new  street,  that  there  should  be  houses  on  each  side 
of  it ;  not,  indeed,  that  it  is  an  absolute  and  complete 
guide  which  you  can  follow  without  hesitation  in 
every  case,  although  it  is,  generally  speakmg,  a 
correct  guide.  There  is  an  exception,  indeed,  which 
Mr.  Glen  has  hit  upon,  and  which  I  believe  is  suffi- 
ciently clear  to  enable  us  to  treat  it  as  an  exception 
standing  by  itself,  in  which  case  there  may  be  a  road 
which  might  be  a  new  street,  although  there  were 
^  no  houses  along  it. 
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Babnss  akd  Anotheb  V.  Glenton  Ain)  Othxrs. 


High  Ooubt. 


Tliat  appears  to  be  suggested  by  the  judgment  of 

Gave,  J.,  in  the  case  of  Arter  v.  The  Vestry  of  Ham- 

mertmUh,  which  has  been  quoted  where  undoubtedly 

he  uses  this  i>hrase :  *'  No  doubt  if  a  pieoe  of  land 

were  newly  liud  out  for  the  purpose  of  being  used  as 

a  itreet,  and  were  not  repairable  by  the  public  at 

Isrse,  it  would  be  a  new  street  although  there  were 

no  houses  along  it.'*  I  think  in  that  oase  he  must  have 

beeo  alluding  to  the  frequent  case  of  where  an  estate 

is  being  laid  out  for  building  purposes,  roads  are  laid 

out  throughout  it,  and  where  plots  for  houses  to  be 

built  on  are  also  adjoining  the  road.    In  such  a  oase 

IS  that  it  may  be  that  that  would  be,  in  proper  and 

ordinaiy  language,  called  a  **  new  street,"  and  that  a 

magiitrate  would  have  been  right  in  so  dealing  with 

it,  sJthough  there  were  no  houses  adjoining  it.    But 

that,  I  think,  must,  if  we  read  the  other  authorities, 

be  treated  as  an  exceptional  case.     I  do  not  find  that 

it  was  the  case  in  this  road  because  the  period  of  time 

which  elapsed  between  the  laying  out  of  this  road, 

if  you  take  it  from  1864  onwards,  is  a  long  period 

of  years  before  the  houses  began  first  to  appear,  and 

eren  if  you  take  1877  as  the  date  of  the  formation  of 

the  road,  then  there  were  eighteen  years  passed,  or 

more,  before  the  houses  began  to  appear. 

I  think,  therefore,  it  is  not  a  case  which  at  all  can 
be  treated  as  analogous  to  that  which  was  in  the 
mind  of  that  learned  judge  when  he  gave  that  judg- 
ment, and  I  am  the  more  sure  of  that  because  when 
I  read  the  rest  of  his  judgment  I  see  that  he  is 
treating  this  matter  upon  the  same  lines  as  we  are 
doing  to-day.  He  goes  on  to  say :  *'  Or  again,  if  an 
old  road  has  houses  buOt  along  its  side,  with  access 
to  it,  and  thereby  is  converted  into  what  is  popularly 
imderstood  by  the  term  '  street,'  it  would  be  a  *  new 
street '  within  the  Act."  All  this  was  met  by  Mr. 
Glen  very  ingeniously  by  saying  that  because  in  1877 
the  Fulham  Board  of  Works  made  up  the  carriage- 
way of  the  road  in  the  same  mode  and  to  the  same 
extent  as  new  streets  on  which  there  was  a  fair 
amomit  of  traffic  were  dealt  with  at  that  period,  that 
therefore  it  became  a  new  street.  I  think  that  that 
is  a  fallacy.  That  was  mere  repair  of  the  road. 
Ton  c&nnot  by  repairing  a  road  in  the  way  usual  at 
the  time  make  it  into  a  street  when  it  is  not  a  street 
iGoording  to  the  definition  which  I  have  been 
endeavouring  to  give. 

For  these  reasons  I  entirely  agree  with  the  learned 
magistrate,  and  X  think  the  learned  magistrate,  whose 
discretion  it  is  (within  certain  limit,  of  course)  to  find 
whether  a  particular  road  or  street  is  to  be  treated  as 
a  "  new  street "  or  not,  has  properly  exercised  his 
discretion  in  this  case. 

Appeal  diimiesedf  with  costs. 

Solicitor  for  appellants,  Walter  M,  Willcocks. 

Bolicttor  for  respondents,  T»  Blanco  White, 


I 


Q.B.  Div.  )  April  29; 

(Loid  Bnssell  of  Eillowen,  C.J.)  f      May  23,  1898. 

Babkes  Am)  Anotheb  v.  Qlenton  and  Others,  (a.) 

Statute  of  Limitations — Loan  of  money — Loan  secured 
hy  transfer  of  mortgage — Payment  of  interest  by  co- 
trustees— Money  "charged  upon  land" — StcUute  of 
LimitatiGns  applicable — Personal  liability  of  borrower 
—Beat  Propniy  Limitation  Act,  1874  (37  «fe  38  Vict. 
c  57),  s.  ^—Limitation  Act,  1623  (21  Jac,  1,  c.  16), 

(a.)  Beported  by  Sir  Shsbbton  Bakxb,  Bart., 

Banister-at-Law* 


s,  3 — Mercantile  Law  Amendment  Act,  1856  (19  <fe  20 
Vict.  c.  97),  s,  14. 

The  defendants^  as  trustees  of  a  will,  were  indebted  to 
one  Maria  Barber,  in  whom  certain  mortgages  of  land 
had  become  vested  in  trust  for  the  testator,  and  for  the 
purpose  of  paying  off  this  debt  the  plaintiffs  agreed  to 
advance  to  the  defendants  a  sum  of  money  on  the  security 
of  the  mortgages,  and  the  transaction  was  carried  out  as 
follows:  By  deeds  executed  in  1882  Maria  Barber  assigned 
the  mortgages  to  the  plaintiffs,  and  on  the  same  day  a 
deed  was  eocecuted,  to  which  Maria  Barber,  the  defend" 
ants,  and  the  plaintiffs  were  parties  ;  and  this  deed,  after 
reciting  the  transfers  of  the  mortgages  and  that  the 
plaintiffs  had,  at  the  request  of  the  defendants,  advanced 
to  them  the  sum  in  question,  provided  thai  the  moneys 
advanced  by  the  plaintiffs  should  be  a  first  charge  upon 
the  transferred  mortgage  securities,  and  that  the  plaintiffs 
might  either  allow  the  moneys  secured  by  the  several 
mortgages  to  remain  as  invested  or  might  realize  them, 
but  they  were  not  to  proceed  against  the  mortgaged 
premises  without  the  consent  of  the  defendants,  such 
consent  to  be  refused  only  in  oase  the  defendants  them- 
selves paid  off  the  claim  of  the  plaintiffs.  This  deed 
contained  no  express  covenant  by  the  defendants  to  repay 
the  money.  Immediately  after  the  execution  of  this  deed 
in  1882  the  defendant  L,  retired  from  the  trtist.  Interest 
was  paid  from  time  to  time  by  the  remaining  trustees  up 
to  1896.  In  1897  the  present  action  was  brought  by  the 
plaintiffs  to  recover  tJie  balance  due  upon  the  loan  for 
principal  and  interest. 

Held,  (1)  that  the  defendants  were  personally  liable  to 
repay  although  there  luas  no  express  covenant  by  them  in 
the  deed  of  1882  to  repay  the  advance;  (2)  that  the 
money  advanced  was  '*  secured  by  mortgage  or  otherwise 
charged  upon  or  payable  out  of  land  "  within  section  8 
of  the  Real  Property  Limitation  Act,  1874  ;  that  that 
Act,  and  not  the  statute  21  Jac,  1,  c.  16,  was  the  Statute 
of  Limitations  that  applied  to  the  case,  and  that  there- 
fore the  defendant  L,,  who  had  retired  from  the  trust, 
was  not  entitled  to  the  benefit  of  section  14  of  th* 
Mercantile  Law  Amendment  Act,  1856,  and  that  the 
payments  of  interest  by  the  other  defendants  kept  tlie  debt 
alive  against  him. 

Further  consideration  befote  Lord  Bussell  of 
Killowen,  C.J. 

The  facts  were  thus  stated  in  the  written  judgment 
of  the  learned  judge : 

The  claim  of  the  plaintiffs  as  endorsed  on  the  writ 
is  "  for  money  lent  due  under  a  deed  dated  the  9th  of 
September,  1882."  The  defendants  were  the  trustees 
of  the  will  of  Lewis  Glenton,  who  died  in  1873,  the 
defendant  Maria  Glenton,  widow  of  the  testator, 
being  a  beneficiary  under  that  will.  The  material 
facts  are  these:  One  Fairless  Barber  had  acted  as 
solicitor  for  the  testator  and  for  the  defendants  as 
trustees,  and  certain  mortgages  for  sums  amounting 
to  £3,095  15s.  5d.  had  been  transferred  to  Barber  as 
trustee  for  Lewis  Glenton.  Fairless  Barber  died  in 
1881,  and  such  mortgages  thereupon  became  vested 
in  Maria  Barber,  his  widow,  who  was  devisee 
under  and  executrix  of  his  will.  At  the  time  of 
Barber's  decease  the  estate  of  Lewis  Glenton  was 
indebted  to  him  in  a  considerable  sum  for  services 
rendered  by  hiTn  as  solicitor  to  Lewis  Glenton  and  to 
the  trustees  and  also  for  money  advanced.  The 
defendants  as  trustees  of  Lewis  Gienton's  estate,  with 
the  object  of  paying  off  the  moneys  so  due  to  Fdirless 
Barber's  estate  and  for  other  purpose  s  in  connectiou 
with  their  trust,  entered  into  negotiations  with  the 
plaintiffs  for  the  advance  of  a  sum  of  £1,650  upon  the 
security  of  the  mortgages  before  mentioned.  The 
negotiations  resulted  in  the  plaintiffs  agreeing  to 
mSkQ  the  advance.    The  transaction  was  carried  out 
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thoB :  By  four  deeds  executed  on  the  9th  of  September, 
1882,  Maria  Barber  aRsigoed  the  mortgages  in  question 
to  the  plaintiffs  The  only  parties  to  these  deeds 
were  Maria  Barber  and  the  defendants.  They  con- 
tain no  oovenant  for  repayment  by  Maria  Barber  of 
the  moneys  advanced.  Indeed,  it  was  expressly 
agreed  that  she  should  come  uoder  no  per^oDal 
liability.  On  the  same  9th  of  S^^ptember,  1882,  a 
deed  or  declaration  of  trust  was  afterwards  exe- 
cuted, to  whi^h  Maria  Barber,  the  defendants 
(not  described  as  trustees),  and  the  plaintiffs  were 
parties.  It  recited  the  four  transfers  already 
referred  to ;  that  as  to  the  principal  moneys  they 
belonged  in  equity  as  to  part  to  Maria  Barber 
and  as  to  the  balance  to  the  defendants ;  that  the 
plaintiffis  had,  at  the  request  of  the  defendants,  ad- 
vanced to  them  £l,6d0,  part  of  which  had  been 
applied  in  payment  of  a  portion  of  the  moneys 
secured  by  the  transferred  mortgages,  which  belonged 
to  Maria  Barber,  and  the  balance  paid  to  the  defen- 
dants, and  that  it  had  been  agreed  that  the  repay- 
ments of  such  moneys  and  interest  should  be  secured 
in  the  manner  thereafter  mentioned.  The  deed  then 
provided  (1)  that  the  moneys  advanced  by  the  plain- 
tiffs should  be  a  first  charge  upon  the  transferred 
mortgage  securities;  (2)  thai  the  plaintiffs  might 
either  allow  the  moneys  s<)cured  by  the  several  mort- 
gages to  remain  as  invested  or  might  call  in  and 
realize  them,  and  as  to  any  money  received  for 
interest  should,  after  retaining  interest  on  their 
advance,  pay  any  balance  to  the  defendants  or  the 
survivors  or  survivor  or  other  the  trustees  for  the 
time  being  of  Lewis  Glenton's  will,  but  no  step  was 
to  be  taken  against  the  mortgaged  properties  or  the 
persons  entitled  to  redeem  without  the  consent  in 
writing  of  the  defendants  or  other  the  trustees  of 
Lewis  Glenton,  but  such  consent  was  only  to  be 
refused  in  case  the  trustees  within  three  months  after 
application  made  to  them  paid  off  the  claim  of  the 
plaintiffd.  It  i«  only  necessary  further  to  say  that, 
subject  to  the  claim  of  the  plaintiffs,  the  mortgage 
securities  were  dealt  with  a^  the  property  of  the 
defendants  or  other  the  trustees  of  Lewis  Glenton. 
The  deed  contained  no  express  oovenant  by  the 
defendants  to  repay  the  plaintiffs  their  advance. 
Immediately  after  the  *  execution  of  this  deed  the 
defendant  Levis  retired  from  the  position  of  trustee. 
Interest  was  paid  from  time  to  time  up  to  March, 
1896.  Aftrr  crediting  the  sum  of  £3d2  Os.  9d. 
received  on  aocount  of  principal,  the  sum  of 
£1,368  15s.  7d.  for  principal  and  interest  remained 
unpaid  at  the  date  of  the  writ— namely,  the  12th  of 
April,  1897. 

Section  8  of  the  R«»al  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  67).  provides:  '*  No  action  or 
suit  or  other  proceeding  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judg- 
ment, or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twelve  years  next  after  a  present 
right  to  reoeive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of 
the  same,  unless  in  the  meantime  some  part  of  the 
principal  money  or  some  interest  thereon  shall  have 
been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  {been  given  in  writing  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or 
his  agent,  U)  the  person  entitled  thereto  or  his 
agent;  and  in  such  case  no  such  action  or  suit  or 
proceeding  shall  be  brought  but  within  twelve  years 
after  such  payment  or  acknowledgment,  or  the  last 
of  8uoh  payments  or  acknowledgments  if  more  than 
one,  was  given." 

Section  14  of  the  Mercantile  Law  Amendmer»t  Act, 
1856  (19  &  20  Vict.  o.  97),  provides:  "In  reference 


to  the  provisions  of  the  Acts  21  Jao.  1,  c  16,  t.  3, 
and  of  3  &  4  Will.  4,  c.  42,  s.  3,  and  of  the  16  &  17 
Yiot.  o.  113,  s.  20,  when  there  shall  be  two  orm>rd  co- 
contractors  or  co-debtors,  •  .  .  no  such  oo-oon- 
traotor  or  co-debtor  .  .  .  shall  lose  the  benefit 
of  the  said  enactments  or  any  of  them  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  payment 
of  any  principal,  interest,  or  other  money  by  any 
other  or  others  of  such  co-ooutractoza  or  co- 
debtors    .    . 


It 


Dickeiu,  Q,C.f  and  H*  Manisty,  for  the  plainti£Bs« — 
There  are  two  points,  and  the  first  has  reference  to  all 
the  defend«nt8,  but  the  second  has  reference  to  the 
defendant  Lewis  alone.  In  the  first  place,  the 
defendants  have  incurred  a  personal  liability,  although 
in  the  deed  of  1882  chere  was  no  express  covenant  to 
repay.  The  money  was  advanced  to  the  defendants 
at  their  request,  and  there  is  at  oommon  law  an 
implied  promise  to  repay  whether  the  money  is 
secured  by  mortgage  or  not :  Yates  v.  Aston,  4  Q.  B. 
182.      All     the     defendants    are    therefore    liable 

SersonaUy.  In  the  second  place,  it  is  said  for  the 
efendant  Lewis  that,  as  he  retired  from  the  trust  in 
1882,  he  is  not  liable  upon  the  ground  that 
the  loan  created  a  simple  contract  debt 
only,  and  therefore  came  within  the  Statnte  of 
Limitations,  21  Jac  1,  c.  16,  s.  3,  and  that,  that 
being  so,  he  came  within  the  protection  given  by 
section  14  of  the  Mercantile  Law  Amendment  Act, 
1856.  But  the  loan  or  advance  by  the  plaintiffs  wai 
not  within  the  statute  21  Jac.  1,  c.  16,  s.  3,  bat  was 
within  section  8  of  the  Beal  Property  Limitation  Act, 
1874.  The  money  advanced  was  money  **  secured  by 
mortgage,  or  otherwise  charged  upon  or  payable  out 
of  land,"  within  the  meaning  of  section  8  ;  and  not 
being  within  the  21  Jac.  1,  c.  16,  s.  3,  the  provisions 
of  section  14  of  the  Mercantile  Law  Amendiment  Act 
do  not  apply,  and  the  defendant  Lewis  cannot  have 
the  benefit  of  those  provisions.  The  period  of  limita- 
tion, therefore,  is  twelve  years  from  the  last  pay- 
ment of  interest  in  1896,  and  the  payments  of 
interest  made  by  the  remaining  trustees  are 
avtiilable  to  keep  the  debt  alive  against  all  the 
defendants,  including  the  defendant  Lewis :  In  re 
FrUhy,  38  W.  li.  65,  43  Oh.  D.  106 ;  Sutton  v.  Sutton, 
31  W.  K.  369,  22  Ch.  D.  511;  In  re  Stepfiens,  43 
Cti.  D.  39.  '6!i  W.  R,  Dl^.  U6. 

/>•  J,  Edwards  {Alfred  Boseoe  with  him),  for  the 
defendant  Glenton. — It  depends  on  the  circumstances 
i>t'  each  case  whether  there  is  a  personal  liability. 
Here  the  facts  show  that  there  was  no  such  personal 
liability,  as  it  is  plain  that  the  money  was  advanced 
by  the  plaintiff i  solely  on  the  security  of  the 
uiO];tgaged  premises,  and  that  they  looked  for  repay- 
ment to  the  mortgaged  preuuses  alone. 

C.  A.  Rasseli,  Q,C,  {liu/as  Isaacs  with  him),  for 
the  defendant  Lew^is. — Whatever  may  be  the  liability 
of  the  other  defendants,  the  defendant  Lewis  is  nut 
liable.  He  retired  from  the  trust  in  1882,  and  the 
payments  of  interest  made  by  the  utner  defendants 
do  not  avail  against  him  if  section  14  of  the  Act  of 
1856  applies.  We  submit  th^t  it  does  apply.  In  the 
fit  st  place,  the  loan  was  not  money  '*  secured  by  any 
mortgage,'*  or  money  ''otherwise  charged  upon  or 
payable  out  of  any  land  **  within  section  8  of  the  Act 
of  1874.  The  only  security  for  the  advance  was  the 
fact  that  the  plaintiffs,  having  become  transferees  of 
these  mortgages,  had  the  right  when  the  money  came 
into  their  hands  under  tfa  ose  mortgages  to  re-imburse 
themselves  for  the  advance.  Section  8  of  the  Act  of 
1874,  therefore,  does  not  apply,  and  the  debt  being 
really  a  simple  contract  debt  came  within  the  Statute 
of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  and  therefore  seo- 


VoLXLTH.    [Nov. 6,  WW.]        THE   WEEKLY   REPORTER. 


16 


High  Coubt. 


Barnes  and  Another  v,  Glenton  and  Others. 


High  Court. 


tioo  14  of  the  MeroMitile  Law  Amendment  Act  1856, 
in  express  terms  applies  and  protects  the  defendant 
Lewis.  In  the  next  place,  even  if  section  8  does  apply, 
gection  3  of  the  statute  of  James  also  applies,  and  if 
there  he  two  Statutes  of  Limitution  applying  to  the 
same  subject-matter,  then  the  more  stringent — ^in  this 
case  the  statute  of  James — is  to  prevail.  Therefore  in 
either  view  section  14  of  the  Act  of  1856  applies. 

Maniefy  in  reply. 

Cur,  adv.  vult. 

May  23. — Lord  Bussell  of  Killowen,  C.J.,  read 
the  following  judgment:  [His  lordship  stated  the 
facfs,  and  proiceeded:]  In  this  state  of  facts  two 
points  were  raised  by  the  defendants.  The  first  was 
that  the  plaintiffii  had  advanced  the  moneys  solely  on 
the  security  of  the  mortgages,  and  that  there  was  no 
personal  liability  on  any  of  the  defendants  to  repay. 
The  other  point  applied  to  the  case  of  the  defenaant 
Lewis  only.  It  was  contended  for  him  that  the 
SIX  years*  limitation  of  actions  applied  and  was  a 
defence ;  that  the  liability  here,  if  any,  was  for  a 
simple  contract  debt  within  the  meaning  of  the 
statute  of  21  Jac.  1,  c.  16,  s.  3,  and  as  Lewis 
had  had  nothing  to  do  with  the  trust  since  1882  he 
was  within  the  protection  of  the  Mercantile  Law 
Amendment  Act  (19  &  20  Yict.  o.  97,  s.  13),  and 
thiftt  therefore  the  payments  made  by  his  co-con- 
tractors or  oo-debtors,  the  other  defendants,  did  not 
lieep  the  debt  alive  as  against  him.  I  have  now  to 
determine  these  questions.  As  to  the  first,  I  have 
arrived  at  the  conclusion,  after  a  careful  considera- 
tion of  the  correspondence  and  deeds,  that  it  was 
intended  the  defendants  should  undertake,  and  that 
the  defendants  did  undertaike,  a  personal  liability. 
The  oorreepondenoe  before  the  advance  was  made  was 
eond  acted  by  the  firm  of  Barber  &  Oliver,  solicitors, 
ra  the  part  of  the  defendants,  and  by  the  firm  of 
J.  &  W.  Maude,  solicitors,  on  the  part  of  the  plaintaffs. 
That  oorrespondence,  beginning  in  May  of  1882,  treats 
the  money  as  a  loan,  and  speaks  of  the  defendants  as 
the  borrowerd.  The  correspondence  after  the  advance 
WIS  made  has  the  same  complexion,  and  indeed,  when 
it  tamed  out  in  1897  that  the  mortgage  security  was 
madequate  and  the  present  action  was  threatened, 
neither  of  the  defendants  Glenton  nor  Saunders  sug- 
gested nonliability;  and  as  regards  the  defendant 
Lewis,  his  only  answer  was  that  he  had  (as  was  the 
fact)  ceased  to  act  as  a  trustee  since  1882.  Further, 
there  is  the  express  stipulation  that  Maria  Barber 
shoald  be  under  no  personal  liability  in  respect  of  the 
idvauce,  and  an  absence  of  the  suggestion  of  any  such 
itipalation  on  the  part  of  the  defendants.  Lastly,  the 
declttnition  of  trust  recites  that  the  advances  were 
made  to  the  defendants  by  the  plaintifis  at  their 
xeqnest.  In  nay  judgment  ^e  conclusion  properly  to 
be  drawn  from  the  facts  is  that  the  transaction  was  a 
loan  hy  the  plaintiffs  to  the  defendants  accompanied 
by  the  security  of  the  transferred  mortgages,  for 
which  (unless  there  is  any  other  defence)  they  are 
fiaUe.  It  was  insisted  in  argument  that  the  defend- 
ants were  trustees.  At  best  this  is  only  one  of  the 
laotstobe  considered  in  determiuing  what  is  the  proper 
inferuice  to  draw,  and  it  is  to  be  pointod  out  that 
the  trostees  received  a  portion  or  the  money  advanced 
and  that  all  was  applied  for  the  purposes  of  the  trust, 
and  that  Maria  Glenton  is  one  of  the  beneficiaries  of 
that  trost.  As  Maria  Glenton  and  Saunders  have  no 
other  defence  there  must  be  judgment  against  tbem. 
But  a  farther  contention  wa<«  raised  on  behalf  of  the 
defendant  LewiM,  with  which  I  must  now  deal.  It 
was  contended  that  the  claim  against  him  was  within, 
and  was  barred  by,  21Jac  1,  c.  16.  The  plaintifi's, 
on  the  other  hand,  argued  that  it  was  not  within 

21  Jac.    1,    c.    16,  but  that  it  was    an   action  to 


recover  a  sum  of  money  secured  by  or  charged  upon, 
or  payable  out  of,  land  within  the  meaning  of 
section  8  of  the  Beal  Property  Limitation  Act,  1874, 
and  that  the  payments  of  interest  to  the  plaintiffs  by 
his  former  co- trustees  from  time  to  time  kept  the  claim 
alive  against  him.  It  was  admitted  on  his  behalf 
that,  if  the  plaintiffs'  contention  was  correct,  he  could 
not  claim  the  benefit  of  section  14  of  the  Mercantile 
Law  Amendment  Act,  1856  (see  In  re  Frishyy  43  Ch.D., 
p.  1 16).  The  question  then  is — Does  the  Beal  Property 
limittition  Act,  1874,  govern  this  case?  [His  lurOship 
read  section  8  of  the  Act.]  In  my  opinion  this  section 
applies.  By  the  deed  now  sued  on  the  money  advanctd 
is  made  a  first  charge  on  all  moneys  recovered  by 
virtue  of  the  mortgages,  and  the  plaintiffs  have  the 
power  to  foreclose,  subject  only  to  the  defendants' 
consent,  which  they  could  withhold  only  in  the  event 
of  their  preferring  to  pay  off  the  debt.  Therefore, 
having  regard  to  the  terms  of  this  deed,  I  think  this 
money  was  secured  by  mortgage  and  was  charged 
upon  and  was  payable  out  of  land  within  the  meaning 
of  section  8.  It  was  argued  in  Frishy^s  case  that  the 
section  applies  only  to  actions  against  a  mortgagor, 
and  Bowen,  L.J.,  appears  to  have  held  that  view; 
but  Cotton,  L.J.,  said  he  could  find  nothing 
in  the  section  pointing  at  such  a  limitation.  In 
my  view,  however,  it  is  not  necessary  in  this 
case  to  express  an  opinion  on  the  point,  for 
I  think  the  transaction  between  these  parties 
amounted  at  least  to  an  equitable  mortgage,  and 
the  defendants  are  practically  in  the  position  of 
mortgagors.  Section  8  of  the  Act  of  1874,  therefore, 
applies  to  this  case,  and,  if  so,  the  defendant  Lewis 
is  not  entitled  to  the  benefit  of  section  14  of  the 
Mercantile  Law  Amendment  Act,  1856.  It  follows 
that  the  payments  made  by  the  co-trustees  of  Lewis 
are  sufficient  according  to  l^e  decision  in  In  re  Frisby 
to  keep  the  claim  alive  against  him.  It  was  also  con- 
tended on  behalf  of  Lewis  that  if  the  two  sections  are 
read  together,  21  Jac.  1,  c.  16,  would  govern  all 
cases  where  there  was  a  contract  without  specialty, 
and  that  section  8  of  the  Act  of  1874  applied  only 
where  there  was  a  specialty.  It  was  argued  that  here 
there  was  no  specialty  contract,  and  therefore  the 
case  fell  withm  21  Jac.  1,  c.  16,  and  therefore 
Lewis  was  entitled  to  the  benefit  of  the  Mercantile 
Law  Amendment  Act,  1856.  I  do  not  agree  with 
this  contention.  I  thmk  the  effect  of  this  section  8 
is  to  take  out  of  21  Jac.  1,  c.  16,  and  for  all  pur- 
poses, all  actions  of  debt  secured  by  mortgage  or 
otherwise  charged  upon  or  payable  out  of  land.  But, 
further,  section  8  expressly  included  cases  of  security 
by  lien  which  are  not  often  effected  by  specialty 
contract.  There  must,  therefore,  also  be  judgment 
against  the  defendant  Lewis,  but  as  the  question  is 
important  there  will  be  in  his  case  stay  for  an  appeal 
if  it  is  desired.  It  follows  from  what  I  have  already 
said  that  there  will  also  bo  judgment  for  the  plaintiffs 
on  the  counter-claim. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Maude  c&  Tunnicliffe, 

Solicitors  for  the  defendant  Glenton,  Walker,  Son^  & 
Field, 

Solicitors  for  the  defendant  Lewis,  Calkin,  Lewis^  it 
Stokes, 
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High  Cottbt.       Matob  of  Buby  St.  Edmunds  v.  Wbbt  Suffolk  Oountt  Oounoil.       High  Goubt. 


May  19,  20. 


a  B.  Div.  1 

(Bidley  and  Channell,  JJ.)  j 

The  Matob  of  Buby  St.  Edmuitos  v.  West 
Suffolk  Couhty  Couwoil.  (a.) 

Local  government — Quarter  seMtons  horoughwith  popiUa' 
tion  over  10,000 — New  county  bridges — Lidbility  for 
costs  of — Special  and  general  expenses  of  county — 
Local  Government  Act^  1888  (51  &  62  Vid,  c.  41),  ss. 
6,  35  (1)  (2). 

A  quarter  sessions  borough  with  a  population  over 
10,000  is  not  liable  under  the  Local  Oovemment  Act, 
1888,  to  contribute  rateably  to  the  costs  incurred  by  the 
county  in  erecting^  maintaining,  or  repairing  new 
county  bridges — i  e.,  county  bridges  taken  over  or  newly 
erected  since  the  passing  of  that  Act, 

This  was  a  speciai  case  stated  on  a  question  raising 
the  liability  of  a  quarter  sessions  borough  with  a 
population  of  over  10,000  to  contribute  towards  the 
costs  of  county  bridges  which  had  become  county 
bridges  since  the  passing  of  the  Local  Government 
Act,  1888. 

A  writ  of  summons  was  issued  in  an  action  brought 
by  the  Corporation  of  Bury  St.  Edmunds  against  the 
defendants.  The  indorsement  on  the  writ  so  far  as 
here  material  was  as  follows :  *'  The  plaintiff's  claim 
is  for  a  declaration  that  the  plamtifEs  are  not 
liable  to  contribute  rateably  to  the  costs  of  erecting, 
maintaining,  or  repairing  new  county  bridges  and  for 
£137  13s.,  money  received  by  the  defendimts  for  the 
plaintiffs'  use." 

On  that  indorsement  a  special  case  was  stated,  from 
which  it  appeared  that  Bury  St.  Edmunds  is  a 
quarter  sessions  borough,  with  a  separate  com- 
mission of  the  peace,  and  contained,  according  to  the 
census  of  1881,  a  population  of  over  10,000.  At  the 
time  of  the  passing  of  the  Local  Government  Act, 
1888,  and  at  the  present  time  there  were  and  are 
certain  bridges  in  the  borough  which  the  plaintifEs 
were  and  are  legally  bound  to  maintain ;  and 
bridges  in  the  county  of  West  Suffolk  which  the 
defendants  were  and  are  legally  bound  to  maintain 
and  to  which  the  plaintiffs  are  not  liable  to  be 
and  had  not  been  assessed.  Since  1888  certain 
other  bridges  in  the  county  have  become  county 
bridges  under  section  6  of  the  Local  Govern- 
ment Act,  1888.  There  are  practically  no  main  roads 
in  this  county  and  what  few  there  are  do  not  cross 
any  of  these  bridges. 

The  defendants  since  1892  paid  £1,570  4s.  4d.  in 
respect  of  these  bridges,  which  they  charged  to  their 
county  accounts  as  general  expenses,  and  the  plain- 
tiffs have  been  assessed  to  their  county  rate,  and 
have  contributed  thereto  the  sum  of  £137  13s.,  their 
rateable  proportion  of  the  whole  sum. 

The  pudnt^'  contention  was  that  the  payments 
should  have  been  charged  to  special  and  not  to 
seneral  expenses,  so  that  they  might  be  exempted 
&om  contributing. 

The  following  sections  of  the  Local  Gtovemment 
Act,  1888,  were  referred  to  during  the  argument: 

* '  Section  6. — The  county  council  sh  all  have  power  to 
purchase  or  take  over  on  terms  to  be  agreed  on 
existing  bridges  not  being  at  present  county  bridges, 
and  to  erect  new  bridges,  and  to  maintain,  repair, 
and  improve  any  bridges  so  purchased,  taken  over,  or 
erected.'* 

"  Section  35. — In  the  case  of  a  quarter-sessions 
borough  .  •  .  containing  ...  a  population 
of  10,000  or  upwards  the  following  provisions  shall 
.    •    .    apply.    (2)  Where  such  borough  is  at  the 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Banister- 

at-Law. 


passing  of  this  Act  exempt  in  whole  or  in  part  from 
oontributine  towards  costs  incurred  for  any  puiposa 
for  which  the  quarter  sessions  of  the  county  in  which 
the  borough  is  situate  are  authorized  to  incur  costs 
the  parishes  in  the  borough  shall  not,  save  as  in  this 
Act  expressly  mentioned,  be  assessed  by  the  county 
council  to  county  contributions  in  respect  of  ooste 
incurred  for  any  such  purpose." 

W,  Graham,  for  the  plaintiffs. — ^The  action  was 
brought  to  recover  money  paid  in  respect  of  those 
bridges  recently  made  county  bridges.  The  plain- 
tiffs  are  only  liable  to  repair  bridges  witiiin  the 
borough  ;  there  is  nothing  in  the  Local  GK)vemment 
Act,  1888,  which  makes  any  distinction  between 
county  bridges  then  existing  and  those  which  have 
become  county  bridges  since  the  parsing  of  that 
Act.  The  difference  between  special  and  general 
expenses  is  defined  in  section  68  of  the  Local  Govern- 
ment Act,  1885,  and  the  plaintiffs'  contention  is  that 
this  is  a  special  expense  because  it  cannot  properly 
be  levied  over  all  the  county. 

W.  Wilis,  for  the  defendants.  —  Intermediate 
quarter  session  boroughs  with  a  population  of  over 
10,000  are  liable  to  be  rated  to  contribute  to  the 
maintenance  and  repair  of  any  bridges  that  have 
become  county  bridges  after  the  passiog  of  the  Local 
Government  Act,  1888.  Erecting  or  taking  over 
these  new  county  bridges  was  not  a  purpose  for 
which  the  quarter  sessions  could,  prior  to  that  date, 
have  incurred  costs. 


BiDLEY,  J. — ^I  think  that  this  matter  is  fairly  dc 
The  question  arises  upon  the  35th  section  of  the 
Local  Government  Act,  1888,  although  other  sections 
of  that  Act  also  have  to  be  referred  to  in  order  to 
arrive  at  a  proper  construction  of  section  35.  The 
former  state  of  things,  as  has  been  pointed  out  by  my 
brother  Channell  as  to  boroughs  such  as  this  borough 
of  Bury  St.  Edmunds,  was  that  they  were  called  upon 
in  certain  cases  to  contribute  to  the  rates — that  was 
a  state  of  things  which  had  to  be  dealt  with  when  the 
Local  Government  Act  was  passed  creating  the 
county  council,  and  it  appears  to  have  been  the 
policy  of  the  Legislature  to  say  that  for  certain 
purposes  the  borough  shall  maintain  and  keep  its 
own  bridges  and  roads  and  so  forth  out  of  its  own 
rates,  but  for  other  purposes  it  shall  not  be  liable 
where  it  has  not  hitherto  contributed — that  is  to  say, 
it  shall  continue  to  pay  its  own  expenses  as  to  what 
was  required  withm  the  borough,  but  as  to  the 
county  expenses  of  a  certain  character  it  was  not  to 
pay  any  contribution  at  all.  The  two  are  separated 
for  the  future.  It  is  different,  of  course,  with  t^e 
larger  boroughs,  and  with  the  smaller  ones  on  the 
other  hand,  but  we  are  dealing  now  with  the  quarter 
sessions  boroughs,  or  what  may  be  called  the  No.  2 
class.  Now,  what  did  the  Local  Gtovemment  Act, 
1888,  enact  with  regard  to  these  boroughs?  It 
says  in  sub-section  (1)  of  section  35  that  the 
powers,  duties,  and  liabilities  of  the  council  of  such 
boroughs  shall  continue  as  under  the  Municipal  Cor- 
porations Act,  1882,  **  but,  subject  to  such  provisions 
and  to  the  savings  hereinafter  contained,  the  borough 
shall  form  -part  of  the  county  for  the  purposes 
of  this  Act.*'  Then  it  continues  (sub-section  (2) ) : 
*'  Where  such  borough  is  at  the  passing  of  this  Act 
exempt  in  whole  or  in  part  from  contributing  towards 
cost  incurred  for  any  purpose  for  which  the  quarter 
sessions  of  the  county  in  which  the  borough  is  situate 
are  authorized  to  incur  costs  the  parishes  in  the 
borough  shall  not,  save  as  in  this  Act  expressly  men- 
tioned, be  assessed  by  the  county  council  to  county 
contributions  in  respect  of  cost  incurred  for  any  such 
purpose." 
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Now,  the  nMiintAining  of  county  bridges  has 
ahnys  been  reoogniised  as  falling  wiuiin  the  county 
mte,  and  it  is  a  purpose  for  which  the  quarter  sessions 
of  the  oouDty  in  which  this  borouffh  is  situated  and 
in  which  other  boroughs  are  situated  were  authorized 
to  incur  costs.  That  purpose,  therefore,  is  one  from 
contribution  to  which  tiie  borough  is  primd  fa^U 
exempted. 

80  £w  the  matter  is  perfectly  dear.  But  the 
defendants  contend  that  although  for  all  existing 
oooniy  bridges  existing  at  the  time  of  the  passing 
of  thu  Act  the  borough  is  exempt  from  contribu- 
tion, yet  that  exemption  does  not  apply  in  the  case 
of  bridges  taken  over  or  newly  erected  since  the  pas- 
ring  of  that  Act,  because  the  cost  of  those  bridges 
wu  not  a  "  purpose  "  in  respect  of  which  the  quarter 
Marions  were  authorized  to  incur  costs. 

It  was  argued  that  the  quarter  sessions,  although 
they  oould  incur  costs  up  to  that  time  in   respect 
of  the  maintenance  of   bridges,  were  not  author- 
iied  as   is    at    this    present    moment  the    county 
oooncil  under  section  6  of  the  Local  Government  Act, 
1888,  to  erect  bridges.    It  is  not,  I  think,  correctly 
stated  in  that  form,  because  it  does  appear  ^at 
mder  the  Highways  and  Locomotiyes  Amendment 
Aet,  1878,  8.  22,  the  county  authority  might  make 
eonbibution  to  the  extent  of  one-half  of  the  cost  of 
the  erection  of  a  new  bridge ;  but  it  ia  true  that  the 
qaaiter  aessionfl'  power   to   incur   liability  in    the 
potting  up  of  a  new  bridge  did  only  extend  to  one- 
lialf  the  cost  of  such  bridge,  whereas  reading  section  6 
it  appears  to  me  to  give  the  county  councu  power,  if 
ftqr  think  proper  to  do  so,  to  erect  a  new  bridge 
otiraty  at  its  own  cost.    It  may  be  arguable  that  it 
iinot  80)  but,  asBuming  it  to  be  so  in  StTour  of  the 
dafeodanta,    there   remains   the   question.    Is   that 
a  diatmction  sufficient  to  enable  us  to  say  that  the 
intention  was  to  limit  the  exemption  of  the  borough 
speoifioally  to  oases  in  which  the  former  authority,  the 
Qoarter  sessions,  had  authority,  and  to  leave  outside 
us  new  powers  conferred  upon  the  county  council  ? 
I  think  upon  the  proper  construction  of  the  Act  it 
cannot  have  been  intended  to  have  that  meaning. 

The  word  "purpose  "  in  sub-section  (2)  of  section 
35  was,  I  thmk,  intended  to  include  not  only  the 
maintenanoe  of  existing  bridges,  but  also  all  the 
powers  as  to  bridges  given  to  the  county  council  by 
neCione. 

^  Ghaihell,  J. — ^The  whole  matter  turns  upon  the 
interpretation  which  we  must  put  upon  the  word 
"ponose"  in  this  second  sub-section  of  section  35. 
Kow  I  think  it  is  a  very  general  word,  and  that  one 
anist  so  interpret  it.  It  says.  Where  a  borough  is 
aieaapt  from  contributing  towards  costs  incurred  for 
any  purpose  for  which  the  quarter  sessions  are 
nAcrized  to  incur  costs.  Now  the  quarter  sessions 
v«e  authorized  to  incur  costs  in  reference  to  the 
maintenance  of  brid^,  and  they  were  authorized 
afao  to  incur  costs  in  reference  to  the  erection  of 
Jridgw,  not  to  pay  the  entire  cost,  but  to  contribute 
towards  cost  ol  erection  of  bridges ;  and  the  item 
''general  county  bridges "  was  a  substantial  head- 
n^  of  county  expenditure,  and  was  always  so 
"Bsiad.  It  was  an  item  of  expenditure  in 
^^9^  of  which  there  was  no  power  to  call 
qxA  the  quarter  session  boroughs  for  contribu- 
tion, although,  of  course,  as  to  a  very  large  number 
^Matters  there  was  power  so.  to  call  upon  the 
Pgoqghs  for  contribution.  That  being  the  state  of 
™gB,  the  policy  of  this  Act  undoubtedly  is  to  leave 
™  dsss  A  borough  in  substantiiJly  the  same 
Pjwniary  position  as  it  was  before.  Where  you  find 
«rt  these  boroughs  have  to  pay  separately  for  their 
m  btjdffes  frimci  fade  you  would  not  expect  that 
they  ahonld  pay  any  share  for  the  bridges  in  the  Qounty 


outside  the  borough.    This  is  not  of  universal  appli- 
cation, but  in  reference  to  these  boroughs  I  know  of 
no  case  in  which  they  are   charged   double.    The 
smaller  boroughs  are  cmarged  double  for  a  consider- 
able number  of  things.  That  being  the  general  view, 
and  I  quite  appreciate  Mr.  Will's  argument,  the  onlv 
difficulty  created  is  in  reference  to  section  6,  which 
appears  to  confer  a  new  power  upon  the  county 
council.    It  ia  quite  dear  that  if  a  new  power  is  con- 
ferred upon  the  county  council  of  incurring  costs  in 
reference  to  some    matter    for  which   the    quarter 
sessions  originally  had   no  power   to   incur  costs, 
that    the    boroughs    are    liable    to    be    rated    in 
reference  to  costs  incurred  as  to  such  new  matters. 
So  that  the  question  really  turns  partly  on  this  word 
*'  purpose  *'  and  partiy  on  section  6.    It  seems  to  me 
section  6  is  merely  an  enlarged  power  of  incurring 
costs  for  the  same  purpose  for  which  the  quarter 
sessions  had  previously  a  more  limited  power,  and 
that  being  so,  it  does  not   aflEiect  this  question,  it 
still   remains     a    purpose  for   which   toe   quarter 
sessions  were  authorized  to   incur   costs,  and  the 
boroughs    therefore    are    exempt    in   reference    to 
it.      On    those    grounds     I    tnink    we   ought    to 
give  the  declaration  as  asked. 

Judgment  accordingly ^  no  order  for  costs* 

Solicitors  for  the  plaintiffii,  Edgar  BoUns  A  Clark, 
for  C.  E.  Salmon^  Town  Clerk,  Bury  St.  Edmunds. 

Solicitors  for  the  defendants,  White,  Barrett,  dfe  Go., 
for  A,  Toumahend  Cohbold^  Deputy  Clerk  of  the 
County  Council,  Ipswich. 


Sott0e  of  lLorli0. 


From  C.  A. ) 
(England).  ] 


July  4,  1898. 


Wheelbb  v.  Httmfhbxys.  (a.) 

WiU — Hotchpot   clause — Covenant  ly  testator^SettU" 

menl — Debt — Satisfaction. 

The  ieitaior  had  covenanted  with  the  trustees  of  the 
son^s  marriage  settlement  that  his  exectOors  toould  pay 
to  them  £10,000,  to  he  invested  and  held  upon  trust  for 
the  son  for  life,  with  remainder  to  the  son*s  wife  for 
life,  unth  remainder  as  to  the  capital  for  the  children 
of  the  marriage^  and  in  case  of  there  being  no  child 
(as  in  the  event  happened)  the  capiial  was  to  he  held  in 
trust  for  the  testator  absolutely.  By  his  will  the  testator 
direded  his  eacecutors  and  trustees  to  convert  his  whole 
estate  into  moneys  and  to  stand  possessed  of  the  clear 
residue  in  trttst  for  his  two  children  in  equal  shares. 
And  the  testator  by  his  wiU  declared  that  any  sum  given 
"to  or  with  any  child  "  on  his  or  her  marriage  was 
to  be  taken  in  or  towards  satisfaction  of  the  share  of 
such  child,  and  brought  into  hotchpot.  The  son  died, 
leaving  a  widow  and  no  issue. 

Held,  that  the  testator's  trustees  must  speciJkaUy 
appropriate  and  allot  to  the  son^s  share  under  thew^ 
the  testator's  contingent  reversionary  interest  in  the 
£10,000,  so  as  to  effect  an  equal  division  between  the  son 
and  the  daughter. 

Decision  of  the  Court  of  Appeal,  46  W.  B.  376,  [18971 
1  Ch.  325,  affirmed,  but  on  different  grounds. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindley,  A.  L.  Smith,  and  Bigby,  L.JJ.), 
reported  under  the  name  of  In  re  Cosier,  Humphreys 

(a.)  Beported  by  C.  H.  Qrjlftov,  Esq., 

at*Law« 
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HoxTSE  OF  Lords. 


Wheeleb  v.  Htthphbets. 


House  op  Lords. 


V.    Qadsdm,    45   W.    E.    376,     [1897]    1  Ch.    325, 
reversizig  that  of  Ohitty,  J. 

The  faots  are  given  ia  Lord  Maonaghten's 
judgment. 

Farwdl^  Q.C,  andc7.  G,  Wood,  for  the  appellants. — 
The  order  appealed  from  gives  no  operation  to  the 
hotchpot  clause,  the  object  of  which  is  to  cut  down  a 
previous  gift.  The  words  ''  shall  be  taken  in 
satisfaction"  mean  that  the  sum  is  to  be  taken  into 
account  for  the  purpose  of  calculation  and  division. 

Levett,  Q.C.,  and  Edward  Ford,  for  the  respon- 
dents.— The  object  of  the  hotchpot  clause  was 
to  ensure  equality :  Chichester  v.  Coventry ,  15  W.  R. 
849,  L.  B.  2  H.  L.  71,  95. 

Farwell,  Q.C.,  replied. 

The  House  took  time  for  consideration. 

July  4. — ^The  Lord  Chancellor  (Karl  of 
Halsbury)  expressed  his  concurrence  with  Lord 
Maonaghten's  judgment. 

Lord  MACNAaHTEN.-— I  listened  respectfully  to  the 
learned  counsel  for  the  appellants.  I  have  since  had 
the  opportunity  of  reconsidering  arguments  which 
at  the  time  I  was  unable  to  f^ow.  But  I  must 
confess  that  the  only  result  is  that  I  am  still  unable  to 
understand  what  the  difficulty  is — the  case  appears  to 
me  to  be  so  very  simple,  though  it  is  perhaps  a  little 
obscured  by  the  line  of  argument  aaopteid  in  the 
Court  of  Appeal. 

The  testator,  at  the  time  when  he  made  his  will, 
was  a  widower  with  only  two  children — a  son  and  a 
daughter — ^both  of  whom  were  then  married.  By  his 
will  he  directs  his  executors  and  trustees  to  convert 
his  whole  estate  into  money,  and  to  stand  possessed 
of  the  clear  residue  in  trust  for  his  two  children  in  | 
equal  shares.  After  settling  the  daughter's  share  and 
giving  his  trustees  various  powers,  including  a  power 
specifically  to  appropriate  and  allot  any  part  of  his 
estate  in  or  towards  satisfaction  of  the  respective 
shares  thereinbefore  given  or  settled,  he  declares  his 
will  as  follows:  '*  Provided  also,  and  I  declare  that 
any  and  all  sums  of  money,  annuities,  or  annual  sums 
and  property  which  I  have  already  covenanted  or 
agreed  to  give,  or  which  I  may  hereafter  covenant  or 
agree  to  give  to  or  with  anv  child  of  mine  on  his  or 
her  marriage,  shs^,  in  default  of  any  direction  to  the 
contrary  in  writing  under  my  hand,  be  taken  in  or 
towards  satisfaction  of  the  respective  share  of  such 
child  •  .  •  and  shall  be  brought  into  hotchpot  and 
accounted  for  accordingly." 

Li  the  case  of  the  daughter  there  was  nothing  to  be 
brought  into  hotchpot.  Li  the  case  of  the  son,  the 
testator  had  covenanted  with  the  trustees  of  the  son's 
marriage  settlement  that  his  executors  would  pay  to 
them  the  sum  of  £10,000,  to  be  invested  and  held 
upon  trust  for  the  son  for  life,  with  remainder  for  the 
son's  wife  for  life,  with  remainder  as  to  the  capital  for 
the  children  of  the  marriage.  Li  case  there  should  be 
no  child  (as  in  the  event  happened)  the  capital  was  to 
be  held  in  trust  for  the  settlor  absolutely. 

The  dear  residue  of  the  testator's  estate,  without 
providing  for  this  sum  of  £10,000,  amounted,  rouffhly 
speaking,  to  £52,000.  Taking  it  at  that  sum,  now 
ought  me  amount  to  have  been  dealt  with  ? 

The  first  question  seems  to  be.  What  was  the  effect 
of  the  father'^  covenant?  What  did  it  give  to  the 
son?  It  gave  him  a  life  interest  in  the  investments 
representing  the  £10,000.  Then  it  gave  a  life  interest 
to  the  son's  wife,  and,  further,  it  gave  the  capital  to 
the  issue  of  the  marriage  in  the  event  of  there  being 
any  issue  to  take.  For  the  purposes  of  the  will  it 
Beems  to  me  that  it  would  be  only  reasonable  to  hold 
that,  whatever  was  ooming  to  the  son's  wife  and  the 


children  of  the  marriage  under  the  covenant,  was  a 
marriage  gift  to  the  son.  What  was  given  was,  in 
substance,  given  to  the  son  to  be  enjoyed  by 
him  by  means  of  a  settlement  on  himself, 
his  wife,  and  children.  But  there  the  gift  to 
the  son  ends.  The  interest  which  the  father 
retained  or  reserved  was  not  given  to  the 
son  in  any  sense.  It  would,  therefore,  have  been 
wrong  to  require  the  son  to  bring  the  wbole  £10,000 
into  hotchpot  in  every  event.  And  the  testator  has 
not  done  so.  The  learned  counsel  for  the  appellanu 
did  not  contend  that  the  £10,000  was  to  be  brought 
into  hotchpot  as  a  gift  '*  to  the  son."  They  argued 
that  the  whole  fund  was  to  be  brought  into  hotchpot 
as  a  gift  *'  with  the  son."  That,  if  I  may  venture  to 
say  so,  is  the  mistake  which  the  learned  judge  of 
first  instance  makes.  "  The  truth  is,"  he  obsores, 
'*  that  the  testator  has  not  referred  in  this  hotchpot 
clause  to  the  trusts  of  the  £10,000,  but  what  he  has 
directed  to  be  brought  into  account  is  the  £10.000 
which  he  gave  with  his  son."  Now,  I  cannoc  agree 
with  that  observation.  The  reference  in  the  will  is,  I 
think,  a  reference  to  the  trusts  of  the  £10,000,  so  far 
as  they  enured  for  the  benefit  of  the  son,  and  to 
nothing  else.  Surely  the  testator  must  have  been 
referring  to  the  beneficial  interest  in  the  gift,  not  to 
the  legal  ownership  of  the  fund  which  was  designed 
to  protect  that  interest.  A  gift  is  a  gift,  whether  it 
be  given  directly  or  given  through  the  medium  of  a 
trust.  What  the  donor  keeps  back  is  no  gift. 
Then  I  do  not  underst^ind  the  expression,  '*  given 
with  any  child  of  mine,"  as  applied  bo  a  provision 
on  behalf  of  a  son.  It  obviously  applies  to  a 
provision  on  behalf  of  a  daughter.  You  give  your 
daughter  in  marriage,  and  you  give  a  portion  with 
your  daughter.  That  is  a  common  expression,  and 
correct  enough,  because  the  portion  is  given  to,  or 
for  the  benefit  of,  the  person  to  whom  the  daughter 
is  given.  In  the  marriage  service  the  question  is 
asked,  '*  Who  giveth  this  woman  to  be  married  to 
this  man?"  A  corresponding  question  applied  to 
the  other  contracting  party,  even  nowadays,  I 
presume,  would  be  thought  inappropriate.  It 
appears  to  me  that  it  would  be  equally  inappropriate 
to  refer  to  money  settled  on  behalf  of  the  intended 
husband  as  given  '<  with  "  him.  The  contention  on 
the  part  of  the  appellants  involves  a  contradiction. 
It  requires  an  object  of  the  testator's  bounty  to  give 
credit  for  something  which  never  was  his,  and  then 
it  treats  that  very  thing  as  belonging  absolutely  and 
for  all  purposes  to  the  testator  hin^elf .  This  con- 
tention seems  to  have  had  its  origin  in  a  misapplica- 
tion of  the  testator's  words.  Not  that  that  mis- 
application can  really  make  any  difference.  The 
contingent  interest  reserved  by  the  settlor  is  no  more 
given  ''  with  "  the  son  (if  anybody  prefers  that  way 
of  looking  at  it)  than  given  **  to  "  the  son.  It  was 
not  given  at  alL    The  settlor  kept  it. 

The  courts  below  agree  in  thinking  that  the  sum 
of  £10,000  which  the  testator  covenanted  to  pay  to 
the  tnutees  of  his  son's  marriage  settlement  must  be 
brought  into  account  under  the  hotchpot  clause 
en  bloc  and  without  reserve.  There,  however,  th^y 
part  company.  In  the  fijrst  court  it  was  held  that 
the  hotchpot  clause  could  have  no  further  operation. 
The  contingent  interest  under  the  ultimate  trust  in 
the  settlement  remained  the  father's  property;  as 
such  it  would  have  to  be  divided  equally  between  the 
son  and  the  daughter  when  it  fell  into  possession ; 
the  result  was  unexpected,  but  inevitable.  The  Court 
of  Appeal  are  more  fortunate  in  finding  a  way  of 
escape.  By  inverting  the  hotchpot  clause  they  arrive 
at  a  correct  result.  The  whole  fund,  they  say,  most 
be  brought  into  hotchpot  by  the  son .  It  has  therefore 
to  be  taken  tov^ards  satisf miction  of  hi^  sbAre ;  the 
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directioEQ  that  it  is  to  be  so  taken  impIieB  a  gift,  and 
tlwnlore  whateTor  interest  the  father  retained  in  the 
fund  is  ffiyen  to  the  son  by  the  hotchpot  olaose,  as 
Bigby,  L.J.,  thinks,  or,  as  Uie  other  members 
of  the  oonrt  hold,  by  the  conjoint  operation  of  that 
daose  and  the  gift  in  the  earlier  part  of  the  will. 

Kow,  I  most  say  I  cannot  foUow  this  reasoning. 
It  seems  to  me  pkon  that  the  testator's  reversionary 
intBrest  in  the  fund  cannot  come  tinder  the  operation 
of  the  hotchpot  claose.  That  clause  has  nothing  to 
do  with  it.  Nothing  was  to  be  brought  into  hotchpot 
but  what  the  testator  had  covenanted  or  agreed  to 
give.  The  hotchpot  clause  is  in  the  common  form. 
The  language  used  must  have  its  ordinary  e£E!8ct.  The 
simplest  way  of  looking  at  the  matter  is  to  put  one- 
•df  in  the  position  of  the  executors  when  they  came 
to  divide  the  estate.  They  had  £o2,000  in  hand,  and 
no  Hability  to  meet  but  the  claims  of  the  settlement 
tnuteee.  The  first  thing  to  be  done  was  to  pay  the 
trustees.  The  trustees  got  their  £10,000.  Against 
that  a  like  sum  was  set  apart  for  the  daughter's  share. 
I  pause  there,  for  the  division  of  the  rest  of  the  estate 
caimot  give  rise  to  any  difficulty.  The  surplus,  what- 
ever it  is,  may  be  disregarded  tor  the  purpose  of  con- 
■dsEing  the  present  question.  I  ask  what  is  the 
result  of  what  the  executors  have  done  so  far? 
EquHty,  if  the  testator's  interest  under  the  ultimate 
trost  has  been  appropriated  to  the  son ;  inequality  if 
that  interest  is  the  other's  property.  If  that  inisUbke 
is  to  he  reguded  as  still  miMle,  tiie  daughter  has 
oertaiDly  received  too  much.  As  no  one  suggests,  or 
e?er  has  suggested,  that  the  beneficial  interests  under 
the  prior  trusts  are  not  to  be  brought  into  hotchpot, 
it  is  obvious  that  the  daughter  has  received  too 
mnch  by  the  exact  amount  or  value  of  the 
testator's  reversionary  interest.  How  is  the  mistake 
to  he  set  right  P  Simply  by  doing  now  what 
ought  to  have  been  done  before  anything  was  set 
vput  for  the  daughter.  You  must  specifically 
Hipropriate  and  allot  to  the  son's  share  the  testator's 
oontiiigeat  reveratonaiy  interest  under  the  ultimate 
trait  But  that  is  to  be  done  not  under  the  hotch- 
pot danse,  but  under  the  plain  directions  in  the 
eirlier  part  of  the  will.  It  is  the  only  way  to  effect 
an  equal  dtvisioii  between  the  son  and  the  daughter. 
When  ever  the  interest  of  a  legatee,  together  with  the 
interest,  if  any,  of  the  testator,  in  a  particular  fund 
or  a  particular  property  exhausts  the  whole  beneficial 
intetest  therein,  and  the  legatee  has  to  bring  his 
interest  into  hotchpot,  the  appropriation  of  the  fund 
cr  property  in  or  towards  satisfaction  of  the  legatee's 
■hue  or  legacy  under  the  will  necessarily  involves 
IningiDg  the  legatee's  interest  into  hotchpot,  and  at 
the  same  time  deals  with  the  testator's  interest,  if  any, 
in  ooofbrmity  with  his  directions  in  regardto  his  own 
property. 

xne  son  is  now  dead  without  issue,  and  the  whole 
of  the  £10,000  belongs  to  the  son's  estate  absolui^, 
nbjeot  only  to  the  life  estate  of  his  widow.  The 
nsnlt  of  the  view  put  forward  on  behalf  of  the 
ifpeDants  is  oertainljr  startling.  Whereas  the  testator 
pected  that  bis  residuary  estate  should  be  divided 
in  equal  shares  between  his  two  children,  the 
na  gets  £10,000  lees  than  the  daughter.  The 
result  might  have  been  more  startling  still.  The 
nadoary  estate,  without  providing  for  the  £10,000, 
onght  have  been  only  £20,000.  That  is  an  event 
™Qh  the  testator  seems  to  have  contemplated  as  at 
Mst  possible,  because  he  directs  that  what  he  had 
^onaisoM.  to  give  to  his  son  should  be  taken  either 
towards  satisfaction  or  in  satisfaction  of  his  son's 
dttre  under  the  wilL  The  son's  wife  might  have 
M  without  i«ne  in  her  husbend's  lifetime,  and 
^tt,  aeoording  to  the  view  of  the  appellants'  counsel, 
fte  testator's  eodeavonr  to  produce  equality  would 


I  result  in  this — ^the  son  living  and  in  a  position  to 
marry  again  would  get  £5,000,  and  the  daughter 
would  carry  off  £15,000.  Suppose,  further,  that  the 
bequest  to  the  son  had  been  a  definite  sum  of  £10,000 
instead  of  being  a  share  of  residue,  and  suppose  the 
ultimate  residue  had  been  given  to  someone  else — 
an  eldest  son,  for  instance — me  son,  in  whose  favour 
the  covenant  was  made,  and  who  was  in  a  position 
to  marry  again,  would  have  taken  nothing  but  a  life 
estate. 

I  agree  with  Lindley,  M.B.,  that  such  a  result  does 
suggest  that  there  must  be  some  error  somewhere. 
But  I  desire  to  rest  mv  judgment  on  the  plain 
language  of  the  will,  without  putting  any  strained 
construction  on  any  words  in  the  hotchpot  clause  or 
giving  it  a  peculiar  or  unusual  effect. 

I  think  that  the  appeal  must  be  dismissed  with 
costs. 

Lord  MoBRis  and  Lord  James  of  Hebefobd 
concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Fhtver,  Ntusey,  & 
Fellowes, 

Solicitors  for  the  respondents,  Beyfus  &  Beyfus. 


OEotttt  of  AyyeaL 


(A..  L.  Smith 
Vai 


i  Q.  B.  Div.  ] 
lith,  Bigby,  and  } 
Williams,  L.  JJ.) ) 


From  Q.  B.  Div. 

L.  So 
>ughan 


June  17,  23, 1898. 

MACKINNON  V.  GlABK.  (a.) 

Election  law — Parliameni — Illegal  practice — PenaUie$ 
— Return  of  election  expenses — *'  Trammit^**  meaning 
of—Oorrupt  and  Illegal  Pradioea  Prevention  Act, 
1883  (46  dk  47  Vict.  c.  61),  a.  33,  sub-sections  1,  5. 

By  section  33,  sub-section  1,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  it  is  enacted  tJiat,  vrithin 
thirty-five  days  after  tJie  day  on  which  a  candidate, 
rdwmed  at  a  parliamentary  election  Is  declared  elected, 
tl^e  election  agent  **  shall  transmit  to  the  returning  officer 
a  true  return  "  respecting  the  election  expenses.  By  sub" 
section  5  a  candidate  who  has  failed  to  comply  with  the 
requirements  of  section  33  is  liable  to  a  penalty  for  each 
day  on  which  he  sits  or  votes  in  the  House  of  Commons, 

The  defendant  was  a  candidate  at  a  parliamentary 
election,  and  was  declared  elected  on  the  23r(l  of  July, 
The  thirty -five  days  expired  on  the  2*1  th  of  August,  on 
which  day,  at  10  p.m.,  the  deferydant,  who  vjas  his  own 
election  agent,  posted  to  the  retttming  officer  a  return  of 
his  expenses.  The  return  reached  the  returning  officer  in 
the  ordinary  course  of  post  on  the  29th  of  August,  The 
return  toas  incorrect  in  that  it  omitted  one  item  of  ea;- 
penditure,  as  to  which  the  defendant  had  not  received  an 
authorized  excuse  under  section  34.  The  dt^fendant  sat 
and  voted  in  the  House  of  Commons  on  the  2Sth  of 
August  and  on  subsequent  d^ys. 

Held,  that  the  defendant,  hy  posting  the  return  on  the 
21th  of  August,  had  complied  with  the  requirements  of 
section  33,  sub-section  I,  as  to  transmission  vjithin 
thirty-five  days,  and  that,  although  the  return  was 
incorrect,  it  was  none  the  less  a  return  within  the  meati- 
ing  of  section  33. 

Appeal  of  the  defendant  and  cross-appeal  of  the 
plaintiff  from  the  judgment  of  Kennedy,  J.,  at  the 
trial  of  the  action  without  a  jury. 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barxi8te»* 

at-I#aw, 
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•  The  action  was  brought  to  reoover  £4,900,  being 
forty-nine  penalties  of  £100,  on  the  ground  of  the 
defendant's  having  sat  and  voted  ia  the  House  of 
Commons  on  forty-niue  occasions  as  member  for  the 
county  of  Caithness  without  having  duly  transmitted 
to  the  retumiog  officer  a  true  return  respecting  his 
election  expenses. 

At  the  general  election  of  1895  the  defendant  was  a 
candidate  for  Parliament  for  the  county  of  Caithness. 
The  poll  was  declared  on  the  23rd  of  July,  when  the 
defendant  was  declared  to  be  duly  elected.  The 
defendant  had  acted  as  his  own  election  agent  and  it 
thereupon  became  his  duty  under  section  33,  sub- 
section 1»  of  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883,  to  transmit  a  return  of  his  election 
expepses  to  the  returning  officer  within  thirty-five 
days  from  the  day  on  which  he  was  declared  elected. 
The  thirty-five  days  expired  on  the  27th  of  August, 
on  which  day  the  defendant  posted  a  return 
of  his  election  expenses  in  the  letter-box  of  the 
House  of  Commons  at  10.45  p.m.  This  return  left 
London  the  following  morning,  and  in  the  ordinary 
course  of  post  was  delivered  to  the  returning  officer 
on  the  29th  of  Augu&t  The  return  was  incomplete 
by  the  omission  of  certain  matters  as  to  which  the 
dourt  of  Session  in  Scotland  had  allowed  an 
authorized  excuse  under  section  34  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  the  omis- 
sions being  due  to  inadvertence.  The  return  also 
omitted  an  item  of  £2  9s.,  for  which  no  authorized 
excuse  had  been  applied  for  or  gpranted.  The 
defendant  voted  in  the  House  of  Commons  on  the 
28th  of  August,  and  on  forty- eight  days  in  1896. 

Kennedy,  J.,  held  that  the  return  had  not  been 
transmitted  until  it  reached  the  returning  officer,  and 
that  therefore  it  had  not  been  transmitted  within 
thirty-five  days,  but  that  the  transmission  of  an 
incorrect  return  was  not  a  failure  to  transmit  a  return, 
and  the  learned  judge  gave  judgment  for  the 
plaintiff  for  one  penalty  of  £100  in  respect  of  the 
voting  by  the  defendant  on  the  28th  of  August. 

The  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883 : 

**  33.  (1)  Within  thirty-five  days  after  the  day  on 
which  the  candidates  returned  at  an  election  are 
declared  elected,  the  election  agent  of  every  candidate 
at  that  election  shall  transmit  to  the  returning  officer 
a  true  return  (in  this  Act  referred  to  as  a  return 
respecting  election  expenses)  in  the  form  set  forth  in 
the  second  schedule  to  this  Act,  or  to  the  like  effect, 
oontaining,"  &o. 

'*  (5)  If  in  the  case  of  an  election  for  any  county  or 
borough  the  said  return  and  declarations  are  not 
transmitted  before  the  expiration  of  tJhe  time  limited 
for  the  purpose  the  candidate  shall  not,  after  the  ex- 
piration of  such  time,  sit  or  vote  in  the  House  of 
Conmions  as  member  for  that  county  or  borough 
until  either  such  return  and  declarations  have  been 
transmitted,  or  until  the  date  of  the  allowance  of  such 
an  authorized  excuse  for  the  failure  to  transmit  the 
same,  as  in  this  Act  mentioned,  and  if  he  sits  or  votes 
in  contravention  of  this  enactment  he  shall  forfeit 
one  hundred  pounds  for  every  day  on  which  he  so  sits 
or  votes  to  any  person  who  sues  for  the  same. 

'**(6)  If  without  such  authorized  excuse  as  in  this  Act 
mentioned  a  candidate  or  an  election  agent  fails  to 
comply  with  the  requirements  of  this  section  he  shall 
be  guilty  of  an  ille^  practice." 

The  defendant  in  person  contended  that  the 
reqidrements  of  section  33,  sub-section  1,  as  to 
transmittinff  the  return  were  complied  with  if  the 
return  was  despatched  by  post  within  tiie  thirty-five 
days. 

He  dted  Pennell  v.  The  Ohurchwardena  of  Uxbridge,  [ 


10  W.  B.  319,  31  L.  J.  M.  C.  92,  and   Banks  v. 
Goodwin,  11  W.  B.  309,  32  L.  J.  M.  C.  87. 

A,  T,  Laivrence,  Q.C,  and  Courthope  Munroe,  for 
the  plaintiff. — ^The  learned  judge  has  rightly  held 
that  a  return  is  not  transmitted  until  it  comes  to  the 
hand  of  the  returning  officer.  The  word  '*  transmit " 
has  always  been  construed  as  being  equivAl(>iit 
to  lodge :  see  Aspinall  v.  Sutton,  [1894]  2  Q.  6.  349. 
That  case  turned  on  the  construction  of  20  &  21  Yict. 
c.  42,  s.  2,  which  provides  that  upon  an  appeal  by 
way  of  case  stated  against  a  decision  of  justiceei,  the 
appellant  must,  within  three  days  after  receiving  the 
case,  "  transmit "  it  to  the  court,  and  it  was  there 
held  that  the  case  must  be  lodged  in  court  within  the 
three  days.  There  is  no  reason  why  the  word 
'*  transmit"  in  this  Act  should  be  construed  differently. 
This  construction  does  not  involve  any  hardship,  for 
if  the  return  were  sent  off  so  that  in  ordinary  coiirse 
it  would  arrive  within  the  prescribed  time,  but  it 
happened  to  be  delayed  by  some  accident,  the  party 
would  be  entitled  to  relief  under  section  34.  (They 
also  cited  in  this  point  Hurdle  v.  Waring,  22  W.  B. 
735,  L.  B.  9  C.  P.  435.)  Secondly,  the  defendant 
failed  to  comply  with  the  Act  because  the  return  ^ent, 
being  incomplete,  was  not  a  **  true  return "  witbia 
section  33,  sub-section  1,  and  the  plaintiff  is  therefore 
entitied  to  the  full  amount  of  the  penalties  claimed. 

June  23. — The  judgment  of  the  Court  T  A.  L.  Smith, 
BiOBY,  and  Yauqkan  Wiluamb,  L.JJ.)  was  read  by 

A.  L.  Smith,  L.  J.— This  is  an  action  by  the  plain- 
tiff, as  a  common  informer,  to  recover  from  the 
sitting  member  for  the  county  of  Caithness  penalties 
amounting  to  the  sum  of  £4,900,  for  having  sat  and 
voted  in  the  House  of  Commons  as  member  for  that 
county  forty-nine  times  without,  as  it  is  alleged, 
having  made  a  return  of  his  election  expenses,  pur- 
suant to  section  33  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883.  My  brother  Kennedy 
has  held  that  the  defendant  is  liable  for  one  penalty 
of  £100 — ^that  is,  for  voting  upon  the  28th  of  August, 
1895,  and  the  defendant  appeals  against  this  judgment 
of  the  learned  judffe.  The  plaintiff  appeals  against 
the  learned  judge  for  having  held  that  the  plaintiff 
was  not  entitled  to  forty-eight  other  penalties  of  £100 
each,  amounting  to  the  sum  of  £4,800,  for  having 
voted  after  the  return  reached  the  returning  officer 
upon  the  29th  of  August,  1894.  The  facts  are  extremely 
short.  Upon  the  23rd  of  July,  1895,  the  defendant, 
Dr.  Clark,  was  declared  elecfted  to  represent  the 
county  of  Caithness  in  the  House  of  Commons.  At 
midnight  of  the  27th  of  August,  1895,  the  thirty-five 
days  within  which  Dr.  Clark,  who  was  his  own 
election  agent,  had  to  make  (I  use  here  advisedly  a 
neutral  word^  his  return  of  election  expenses  to  the 
returning  officer  expired.  Before  midnight  of  that 
day — ^viz.,  at  10.45  p.m.  upon  the  27th  of  August^ 
1895,  Dr.  Clark  in  liondon  posted  his  return  to  the 
returning  officer,  who  was  resident  at  Wick,  in 
Caithness.  Upon  the  next  day  (the  28th  of  Aug^t, 
1895)  Dr.  CHark  sat  and  voted  in  the  House  of 
Commons,  and  also  upon  forty-eight  occasions 
subsequent  to  the  receipt  of  the  return  by  the 
returning  officer,  which  reached  him  upon  the  29th 
of  August,  1895.  The  question  is,  in  these  cir- 
cumstances, has  Dr.  Clark  become  liable  to  any, 
and  what,  penalties  under  the  Act  of  1883  ?  This 
depends,  first  of  aU,  upon  what  in  section  33  of  the 
Act  is  the  meaning  of  tiie  words  **  transmit  to  the 
returning  officer."  Sub-section  1  of  that  section  runs 
thus:  **  Within  thirty -five  days  after  the  day  on 
which  the  candidates  returned  at  an  election  are 
declared  elected,  the  election  agent  of  every  canli- 
date  fii  that  election  h^l  transmit  to  the  returning 
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officer  a  true  return  (in  thiB  Act  referred  to    as  a 
return  respecting  election  expenses) " ;   and  by  sab- 
section  5  the  candidate  is  liable  to  a  penalty  of  £100 
for  wdi  day  he  votes  without  having  done  so.    It  is 
Mid  on  behalf  of  the  plaintiff  that  the  words  '*  trans- 
mit to  the  returning  officer"    mean  not  only  that 
the  return  shall  be  sent  off  to  the  returning  officer 
irithm  the  thirty-fi7e  days,  but  that  it  shall  actually 
be  deHvered  to  or  lodged    with    him  within    that 
period.    It  will  be  obMrved  that  the  section  says 
nothing  about  delive^  to  or  lodgment  of  the  return 
with  the  retuining  officer  within  the  thirty-five  days. 
This  is  remarkable,  for  if  lodgment  with  the  returning 
officer  IB  what  the  Legislature  was  aiming  at,  why  has 
it  not  said  so  in  distinct  terms?    All  the  section 
enacts  is,  that  the  agent  shall  within  the  prescribed 
period  transmit  the  return  to  the  returning  officer. 
This  is  what  the  agent  has  to  do  from  where  he 
happens  to  be,  and  I  can  find  no  obligation  cast  by 
thu  section  upon  the  agent  to  go,  as  m  the  present 
caie,  from  London  to  the  other  end  of  the  united 
Kingdom  to  ascertain  whether  the  returning  officer 
hss  received  the  return ;  nor  in  the  Act  is  there  to  be 
foimdany  obligation  upon  the  returning  officer  to 
forward   to  the  agent  an  acknowledgment  of  the 
receipt  of  the  return.    The  word  '*  transmit  **  in  this 
section  in  my  judgment  means  the  same  thing  as  the 
word  "send"  or  "remit,"  and,  for  reasons  I  will 
presently   give,    it   does    not   mean    *'  lodge,"   as 
the  plamtS  contends.    The  plaintiff's  construction 
of  the  word  "  transmit "  brings  about  the   eztra- 
ordmaiy  result  that,  if  the  return  is  sent  off,  say,  a 
week  hefore  the  expiration  of  the  thirty-five  days, 
and  in  ample  time  to  reach  its  destination  within  the 
thirty-five  days,  yet  the  candidate  is  ^^ty  of  an 
illegal  practice  (see  section  33,  sub-section  6)  if  the 
return  happens  to  perish  upon  its  way  and  does  not 
reach  the  returning  officer  within  the  prescribed  time 
and  the  member  votes,  unless    he  can    obtain    an 
"  authorized  excuse."    It  is  said  by  the  plaintiff  that 
section  38,  sub-section  6,  makes  the  non-lodgment  of 
the  return  within  t^e   thirtv-five  days    an   illegal 
practice  only   if   the   candidate   does   not   get   an 
"aothorized  excuse"  as  provided  by  that  section,  and 
if  the  return  perished  upon  the  way  through  no  fault 
of  the  candidate  he  could  always  obtain  such  an 
ezciise.    Is  this  correct  ?    We  must  look  to  section  34 
of  the  Act  to  see  in  what  cases  the  court  can  make 
an  order  allowing  an  '*  authorized  excuse."    Now,  it 
mears  to  me  strange  that  the  statute  should  make 
the  failure  to  transmit  the  return  within  the  thirty- 
five  days  within  the  meaning  of  the  section  an  illegal 
practioe  dependent  upon  whether  an    '*  authorized 
ezcose"  for  not  doing  so  can  be  obtained  or  not. 
But  in  respect  of  what  can  an  ''authorized  excuse" 
be  obtained  ?     Section  34  is  explicit  upon  the  point. 
It  enacts  by  sub-section  1  (a)  tiiat  *'  if  the  candidate 

•  •    .    shews  that  the  failure  to  transmit  such  return 

•  •  •  has  arisen  by  reason  of  his  illness  .  .  . 
or  fflisoonduct  of  his  election  agent  or  sub-agent,  or 
of  any  derk  or  officer  of  such  agent,  or  by  reaso. 
of  inadvertence,  or  of  any  reasonable  cause  of 
a  like  nature,  and  not  by  reason  of  any  want  of 
good  faith  on  the  part  of  the  applicant,"  the  court 
may  grant  an  ''autiiorized  excufie."  Take  the  case 
of  the  return  being  destroyed  whilst  in  transit  to  the 
letoraing  officer,  say,  in  an  accident  like  the 
Abergele  railway  accident  or  the  Tay  Bridge  acci- 
dent, under  what  head  of  "authorized  excuse"  in 
this  section  does  this  come?  It  seems  to  me 
vnder  none,  and  if  this  be  so  it  is  cogent, 
if  not  conclusive,  to  show  that  the  plaintiiTs 
reading  of  the  word  **  transmit "  is  erroneous,  for  if  it 
laeans  lodgment  of  the  return  with  the  returning 
officer  withm  the  thirty-five  days,  and  not  the  sending 


off  of  the  return  within  that  time,  there  would  surely 
have  been  an  "  authorized  excuse  "  obtainable  under 
section  34  for  what  might  happen  to  the  return  during 
its  transit  to  the  returning  officer,  so  that  if  it  arrived 
with  that  officer  outside  the  thirty-five  days  by  reason 
of  circumstances  beyond  the  control  of  the  candidate, 
he  might  be  able  to  obtain  the  "  authorized  excuse  " 
proviaed  for  by  the  section ;  for  it  must  be  adniitted 
that  under  section  33,  sub-section  6,  without  obtaining 
authorized  excuse,"  the  candidate  in  such  cir- 


an , 

cumstances  would  be  guilty  of   an  illegal  practice^ 
and  liable  to  the  consequences  thereof.    It  is  said 
that  the  words  in  section  34,  sub-section  1  (a),  "  by . 
reason  of  inadvertence,"  cover  the  case  of  the  return  . 
perishing  during  transit ;  but  this,  in  my  judgment, 
is  not  the  meaning  of  those  words,  for  they  mean  the 
overlooking  or  forgetting   of    something,   and    not 
accidents  which  may  happen  to  the  return  itself  after, 
it  is  sent  off,  and  whilst  on  its  way  to  the  returning 
officer.    It  also  appears  to  me  that  such  a  loss  of  the 
return  is  not  covered  by  the  words  **  aiiy  reasonable , 
cause    of    a   like   nature"  in  the  section,   for  the' 
perishing  of    the  return  is  not  of   a   like   nature 
to    the   other   matters    mentioned   in   the    section. 
In    my    judgment   the    **  authorized     excuses"    in 
section    34    do   not    cover    the    case    of    a   return 
perishing    during    transit.      By  section  23    of    the 
Act    power    is    given    to    the    court,    irrespective 
of   granting    an    '*  authorized    excuse,"    to   except 
innocent  acts  from  being  illegal  practices,  and  under 
this  the  candidates  may  obtain  relief ;  but  this  in  no 
way  affects  the  question,  What  are  the  acts  for  which 
"  authorized  excuses  "  are  to  be  given  under  section 
34,  sub-section  1  (a),  so  as  to  cause  the  non-sending 
of  the  return  within  the  prescribed  period  not  to  be 
an  illegal  practice  within  section  33,  sub-section  6  ? 
I  do  not  myself  think  that  the   cases  cited— viz., 
Fennell    v.    The    Ckurchimrdend    of    UxMdge    and 
Banks    v.     Goodwin    and    others— throw    any   real 
light    upon     what   is    the    meaning  of    the   word 
"  transmit "  in  sectioa  33  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  and  if  I  were  to  refer 
to  cases  I  woidd  cite  the  case  of  Gomher  v,  Leylandy  ^ 
recently  decided,  but  not  yet  reported,  by  the  House  . 
of  Lords  upon  the  word  **  remit,"  in  the  contract  in 
that  case.    The  word  *'  transmit "  may  well  have  a 
different  meaning  in  different  statutes  and  in  different 
contracts.      For  the  reasons  above,  I  cannot  agree  ■ 
with  my  brother  Kennedy  in  thinking  that  the  word 
"transmit"  in  this  section  means  •*  lodge,"  and,  in  ^ 
my  opinion,  Dr.  Clark  did  not  violate  section  33,  sub- 
section 1,  when  he  voted  upon  the  28th  of  August,  ^ 
1895,  having  sent   off  his  return  to  the  returning 
officer  at  10.45  p.m.  upon  the  day  before — viz.,  the 
27th  of  August,  1895. 

Another  point  was  taken  by  the  learned  counsel 
for  the  plaintiff,  which  has  only  to  be  stated  to 
show    that    it    is    utterly    untenable.      It   is    this 

that   a  return  with  an  error  in  it  is  no  return 

at  all ;  that  although  an  agent  of  the  candidate  has 
sent  off  to  the  returning  officer  the  return  of  the  ' 
candidate's  election  expenses  within  the  thirty-five 
days,  and  such  return  has  reached  the  returning 
officer  within  that  period,  yet  if  it  be  subsequently 
discovered   that   an    expense,    say,    of    2s.,    which 
should    have   been    returned,    has  by   error   been 
omitted,    nevertheless,  if    the    sitting  member    m 
utter    ignorance     of     this     omission,    has    votedt 
say,  ten,  twenty,  or  even  a  hundred  times  in  the  , 
House  of  Commons,  he  is  liable  to  a  penalty  of  £100 
upon  each  day  upon  which  he  votes.    This  notion  is 
to  me  preposterous.    I  entirely  agree  with  what  my 
brother  Kennedy  has  held  as  to  this.     It  is  said  that^ 
section  33,  sub-section  1,  enacts  that  the  return  to  be' 
made  within  the  thirty-five  days  is  to  be  a  true  retumi 


a? 


THE  WEEKLY   HEI^ORTER.         [Korii^iae.]     VoL  XLVlL 


Ck)T7BT  07  Appeal. 


MOKTGOMBBY  &  Go.  V.  De  BulNEB. 


GOXTBT  OP  ApPBAI.. 


and  that  a  retam  with  a  blunder  in  it  is  therefore  no 
return  at  all  within  the  Act.  But  section  34»  sub- 
section 1,  shows  dearly  that  this  ia  not  so,  for  by  it 
the  court  may  grant  an  authorized  excuse  for  the 
failure  to  '*  transmit  such  return/'  and  also  for  **  any 
error  ...  in  such  return,"  which  shows  to 
demonstration  that  a  return  with  errors  in  it  is  still  a 
return  within  the  Act.  For  the  errors  which  did 
exist  in  the  return  sent  in  by  Dr.  Clark  he  has 
obtained  "authorized  excuses  in  the  court  in 
Scotland,  excepting  as  to  a  sum  of  £2  9s.,  which  was 
overlooked  when  '*  authorized  excuses  "  were  applied 
for  and  obtained.  We  have  nothing  to  do  with  any 
proceedings  which  may  be  taken  as  regards  the  £2  9s. 
item,  for  it  in  no  way  affects  the  claim  of  the  plaintiff 
for  penalties  againt  Dr.  Clark  having  voted  either 
before  or  after  the  return  with  the  omission  in  it 
reached  the' returning  officer.  For  the  reasons  above 
I  think  that  Dr.  Clark  has  not  brought  himself 
within  the  meshes  of  the  Act  so  far  as  to  be  liable  to 
penalties  for  having  voted  without  having  made  a 
return  within  the  Act,  and  that  the  impeal  of  Dr. 
Clark,  the  defendant,  succeeds,  and  should  be  allowed 
with  costs  here  and  below,  and  that  the  appeal  of  the 
plaintiff  fails,  and  should  be  dismissed  wiui  oosts. 

Appeal  allowed  ;  cross-appeal  dismissed, 

SolioitorB  for  the  plaintiff,  LeggcUt,  BMnsiein,  A  Co, 


From  Q.  B,  Div.  1  t     ^  i «  t  qoo 

(Chitty  and  CoUins,  L. JJ.)  ]  '''^®  ^^'  ^^^^• 

MoirrooHBBY  &  Co.  v.  De  Bxtlnbs.  (a.) 

Pradice —  ExectUion — High  Court  judgment  —  County 
court^Fayment  by  instalmerUs^Debtors  Ad,  1869 
(32  d:  33  Vid.  c.  62),  s.  6. 

A  creditor  who  ?ias  obtained  a  judgment  in  the  High 
Court,  and  afterwards  obtained  from  the  county  court 
judge  an  order  for  payment  of  the  debt  by  instalments, 
cannot  put  in  motion  the  High  Court  procedure  and  issue 
execution  without  going  to  the  county  court  judge  and 
getting  the  order  made  by  him  discharged, 

Jones  V,  Jenner,  4  W,  B,  651,  25  L,  J,  Ex,  319, 
approved, 

in  re  Ives,  Ex  parte  Addington,  34  W,  R,  593,  16 
Q,  B,  D,  665,  overruled. 

Appeal  of  the  plaintiffs  from  Darling,  J.  (at 
chambers). 

The  plaintiffi  brought  their  action  in  1897  and 
obtained  judgment  for  £400,  of  which  £45  4s.  9d. 
remained  due  on  the  2nd  of  March,  1898.  A  second 
action  was  subsequently  broueht  for  £91  lis.  3d« 
No  appearance  had  been  entered  in  either  action. 

On  the  2nd  of  March  judgment  was  signed  in  the 
first  action  for  £50  4s.  9d.,  and  in  the  second  action 
for  £96  lis.  3d.,  £5  in  each  case  being  added  on  to 
the  debt  for  costs.  The  plaintiffs  appUed  by  way  of 
judgment  summonses  in  both  actions  to  the  county 
court  for  an  order  for  payment  by  instalments  of 
both  judgment  debts. 

The  summonses  came  on  for  hearing  on  the  3rd  of 
May.^  The  evidence  as  to  what  happened  on  that 
occasion  was  conflicting,  and  the  Court  of  Appeal 
considered  that  orders  were  made  on  each  summons 
for  payment  by  instalments  of  30s.  a  month. 

On  the  hearing  it  tranflpired  that  tiie  defendant 
owned  some  furniture,  and  on  the  3rd  of  May,  the 
same  day,  two  writs  of  ji,  fa,  were  issued,  one  on 
each  judgment. 

(a.)  Beported  by  W.  Bhallgross  Goddabd,  Esq., 

Barri8ter->at<^Law. 


On  the  6th  of  Maj*  the  plaJntiffi  withdrew  the 
execution  on  the  first  judgment. 

On  the  11th  of  May  the  defendant  took  oat   a 
summons  before  the  district  registrar  to  set  aside  the 
execution  on  the  second  judgment.    The   registrar 
referred  the  matter  to  the  judge,  w  ho  set  aside  the 
execution  and  ordered  the  plaintiffis  to  pay  all  the 
costs. 

The  plaintiffs  appealed. 

T,  Willes  Chitty,  for  the  appellants. — ^The  point  is, 
whether  the  fact  that  a  judgment  creditor  has 
applied  to  the  county  court  for  an  order  for  payment 
by  the  debtor  by  mstalments  prevents  him  from 
issuing  a  writ  of  fi,  fa,  in  the  High  Court.  Theore  is 
no  authority  to  the  effect  that  a  man  may  not  porsiie 
all  his  remedies  at  the  same  time.  Imprisonmeait 
under  section  5  of  the  Debtors  Act,  1869,  does  not 
deprive  the  creditor  of  his  right  to  issue  exeootion 
against  the  goods  of  the  debtor,  and  consequently 
an  order  for  payment  by  instalments  may  b« 
followed  by  execution  instead  of  imprisonment.  The 
dictum  of  Cave,  J.,  in  In  re  Ives,  Ex  parte  Addingfton, 
34  W.  R.  593,  1 6  Q.  B.  D.  665,  that  an  order  of  the 
High  Court  to  pay  by  instalments  does  not  take 
away  the  right  to  levy  execution,  covers  my  oase. 
No  order  for  payment  by  instalments  has  been  made 
here.  It  has  simply  been  postponed.  Jones  v. 
Jenner,  4  W.  B.  651,  25  L.  J.  Ex.  319,  does  not 
^VV^Jy  because  that  case  was  decided  in  1856,  before 
the  Debtors  Act,  1869. 

A,  D,  Bateson,  for  the  respondent. — In  re  Ives  ia  in 
direct  conflict  with  Jones  v.  Jenner,  It  would  be  a 
great  hardship  on  the  debtor  that  he  might  be 
imprisoned  on  a  committal  order  and  that  the 
creditor  might  also  issue  execution.  The  ooanty 
court  judge  offered  an  order  of  30s.  on  eaoL 
summons,  or  £3  on  the  one,  and  no  order  on  the 
other.  The  plaintiffis  are  now  trying  to  go  behind 
that  offer,  and  it  is  a  breach  of  faith  to  we  judm. 
The  county  court  judge  has  in  effect  altered  tne 
judgment  of  the  High  Court.  He  has  pcstooned  the 
judgment  for  six  months,  and  that  being  ao, 
execution  cannot  be  issued.  This  case  is  absolut^y 
within  the  principle  of  Jones  v.  Jenner,  I  submit 
that  there  is  ample  power  to  stay  execution  in  a 
proper  case,  and  this  is  one.  Further,  the  plaintiffii 
havmg  elected  to  go  to  the  county  court  cannot  now 
go  back  to  the  High  Court. 

Chitty,  in  reply. — There  is  no  question  of  discreUon 
here.  The  plaintiffs  may  or  may  not  issue  a  writ  of 
fi,  fa.  The  county  court  judge  has  not  made  any 
order.  He  has  merely  adjourned  the  application. 
An  order  varying  the  terms  of  the  judgment  means 
an  order  for  payment  by  instalments^  and  that  has 
not  been  made  here. 

Chitty,  L.J.,  referred  to  the  facts,  and  continued : 
The  question  is  whether  it  is  competent  in  point  of 
law  for  the  plaintiffs,  who  have  voluntarily  gone  to 
the  county  court  judge,  and  put  in  motion  section  5 
of  the  Debtors  Act,  1869,  to  afterwards  levy  execu- 
tion on  the  judgment  in  the  High  Court  without  at 
any  rate  going  to  the  county  court  judge  and  getting 
the  order  made  by  him  discharged.  I  think  that  the 
Act  means  that  if  a  person  goes  to  the  county  oourt 
and  accepts  from  the  county  court  judge  an  order 
there  for  payment  by  instalments,  he  thereby  consents 
to  have  the  order  of  the  High  Court  modified  to  the 
extent  of  that  order.  That  the  county  court  judge 
has  that  power  is  unquestionable.  He  can  direct  any 
debt  due  from  any  person  in  pursuance  of  any  order 
or  judgment  of  that  or  any  other  competent  court  to 
be  paid  by  instalments,  and  may  from  time  to  time 
rescind  or  vary  such  order.    That  is  the  language  ol 
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eeetion  5.  It  seems  to  me  that  so  long  as  the  oounty 
oonrt  judge's  order  stands  there  is  a  modification  of 
the  order  of  the  High  Court,  and  it  would,  to  my 
mind,  involve  a  great  injustice  to  a  defendant  if  it 
were  not  so.  He  is  told  that  he  is  to  pay  by  instal- 
meDts,  and  the  instalments  in  such  a  case  are 
generally  smalL  In  this  case  the  plaintiffs  did  not 
lee  their  way  to  obtaining  execution,  and  they  thought 
that  this  was  the  beet  way  of  getting  their  money, 
and  the  defendant  has  lovBlly  and  faithfully  obeyed 
the  order  since  it  was  made,  and  has  paid  his  instal- 
ments up  to  the  present.  A  man  in  such  a  position 
exerts  hmiself  in  order  to  get  the  money  together  for 
the  purpose  of  oomplyin^  with  the  order.  He  does 
80  under  stress  of  liability  to  imprisonment  if  he 
mskes  default;  but  I  thiu  he  would  be  likely  to 
be  misled,  and  it  would  put  him  in  a  hard  position 
if  he  were  told  that  he  was  still  liable,  in  spite 
of  that,  to  pay  the  whole  debt,  and  that  what  goods 
he  had  could  be  taken  in  exeoution.  It  has  been 
pat  forward  as  a  ground  for  this  application  thai  the 
plaintifFs  have  discovered  that  the  defendant  had 
some  fomiture,  but  that  fact  was  known  at  the  time 
vhen  they  obtained  the  order  of  the  oounty  court 
judge,  and  they  nevertheless  took  the  order.  The 
result  is  that  they  are  not  entitled  so  long  as 
that  order  stands  to  levy  exeoution,  and  as  regards 
the  adjournment  of  the  second  summons,  I  think 
that  is  part  of  the  order  which  the  county  court 
judge  miade  on  both  summonses.  He  said  that 
the  defendant  was  to  pay  30s.  instalments  on  the 
two  summonses  or  £3  on  the  one,  and  in  the 
litter  event  he  would  adjourn  the  second  summons. 
Pbr  what  purpose  ?  To  see  whether  the  defendant 
does  or  does  not  loyally  comply  with  the  order. 
Then  it  is  pointed  out  that  under  section  d  of  the  Act 
of  1869  imprisonment  shall  not  operate  as  a  satisfac- 
tion of  a  debt,  and  that  the  Act  is  silent  as  to  the 
operation  of  an  order  for  payment  by  instalments. 
There  is,  it  is  true,  nothing  m  the  Act  about  it,  but 
it  appears  to  me  that  the  reasonable  construction  of 
the  Act  ia  as  I  have  stated.  Now,  how  stand  the 
aotfaorities  ?  There  ia  the  case  in  the  Court  of  Ex- 
chequer in  1856,  long  before  the  Act  of  1869  was 
passed — ^viz.,  Janes  v.  Jenner,  There  it  was  held  that 
after  proceeding  in  a  oounty  court  upon  a  judgment 
in  the  High  Court,  the  plaintiff  could  not  issue 
execution  in  the  High  Court — as  Pollock,  C.B.,  said, 
I'  if  a  plaintiff  elects  to  enforce  his  judgoaent  in  the 
inferior  court,  there  he  must  remain."  The  actual 
deoisLonwas  that  the  plaintiff  could  not  obtain  a 
gsnuahee  order.  The  report  is,  no  doubt,  short,  and 
the  reasons  given  by  the  different  judges  are  not 
qnite  the  same,  but  all  come  to  the  same  conclusion, 
that  the  plaintiff  shoidd  not  take  his  garnishee  order, 
and  the  Chief  Baron  said  that  a  writ  of  fieri  faciaa 
on  the  judgment  could  not  then  be  issued  in  that 
court  That  case  was  before  1869,  but  the  principle 
qyplies,  as  the  application  to  the  county  court  there 
vas  founded  on  a  plaint  issued  in  the  coimty  court 
upon  the  judgment  in  the  High  Court.  Now, 
having  regard  to  the  Act  of  1869,  it  is  not  necessary 
to  do  that,  but  the  application  can  be  made  direct  to 
the  oounty  court  judge  himself.  The  reasoning  of 
what  the  Chief  Baron  said  applies  to  the  present 
case.  Agamst  that,  there  is  what  Cave,  J.,  said  in 
In  re  Ivest  Ex  parte  Addington.  I  have  attended  to 
that  as  I  should  to  anything  that  fell  &om  that 
Isacned  judge,  but  it  seems  to  me  that  he  has  not 
taken  the  right  view.  He  has  taken  a  view  that  is 
contnry  to  that  taken  by  the  Court  of  Exchequer  in 
/onei  V.  Jenner,  and  it  seems  to  me  that  the  more 
VMBonable  view  was  that  adopted  by  that  court. 
GaTe,  J.*8,  observations  were  addressed  to  the  Act  of 
1809,  but  they  have  no  spedal  force,  in  my  opinion, 


beyond  this,  that  they  are  to  be  treated  with  respect, 
as  dida.  The  decision  in  Jones  v.  Jenner  was  not 
cited  to  Cave,  J.  If  he  had  been  aware  of  that  case 
he  possibly  would  not  have  said  what  he  did.  I  think 
it  is  not  necessary  to  travel  into  the  somewhat  en- 
tangled questions  which  have  been  raised  under  rule 
26  of  order  25  of  ^  the  County  Court  Bules.  I  think 
we  ought  to  dismiss  this  appeal. 

Collins,  L.J. — I  do  not  think  it  is  necessary  to  add 
anything  to  the  reasons  which  have  been  so  fully 
stated  by  the  Lord  Justice,  and  with  which  I  agree. 

Appeal  dismissed. 

Solicitors,  Pritchardy  Englefidd^  &  Co* ;  Fields  Boscoe, 
&  Co. 
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June  9,  14 ;  August  3,  1898. 


In  re  Abbitbation. 
BABnra-GtouLD  v,  Shabkutoton  Combined  Pick,  &c., 

(lilMITED},  AND  THB  ABBITBATION  AOT,  1889.  (a.) 

Company — Winding  np — Purchase  of  undertaking — 
Dissentient  shareholder  —  ArhitraJtion  —  Award  of 
umpire — Validity  of  award — Arbitration  Act^  1889 
(52  <fe  63  Vict.  c.  49),  first  schedule  (c),  (d)— Com- 
panies  Act,  1862  (25  db  26  Vict.  c.  89),  ss.  161,  162. 

The  articles  of  association  of  a  company  constitute  an 
agreement  between  the  shareholders  inter  se,  and  not 
between  an  individual  shareholder  and  the  company ^  and 
consequently  are  not  an  agreement  within  section  162  of 
the  Companies  Act,  1862,  so  as  to  exclude  the  right  of 
the  shareholder  to  resort  to  arbitration. 

The  words  **  being  called  on  to  act"  in  clause  (c)  of 
the  first  schedule  to  the  Arbitration  Act,  1889,  do  not 
mean  calling  on  the  arbitrators  to  do  some  specific  thing 
connected  with  the  arbitration,  bui  to  enter  on  the  specific 
business  of  the  arbitration.  Consequently,  where  notice 
was  served  on  arbitrators  calling  on  them  to  appoint  an 
umpire,  and  their  award  was  not  made  till  more  than 
three  months  after  the  receipt  of  such  notice, 

Held,  t?iat  the  power  of  the  arbitrators  hctd  not  expired 
by  effluxion  of  time,  and  that  the  jurisdiction  of  the 
umpire  had  not  yet  arisen* 

This  was  a  summons  in  the  action  to  enforce  an 
award  made  under  the  following  circumstances : 

Article  128  of  the  articles  of  association  of  the 
defendant  company  provided  that  if  a  sale  or 
arrangement  should  be  made  under  the  Companies 
Act,  1862,  s.  161,  the  purchase- money  to  be  paid  for 
the  interest  of  a  dissentient  member  should  be  such 
sum  of  money  as  the  liquidator  could  obtain  by 
selling  the  shares,  stock,  or  other  property  to  which 
the  dissentient  member  would  have  been  entitled  on 
the  completion  of  the  sale  or  arrangement  had  he  not 
expresseahis  dissent. 

in  the  autumn  of  1897  a  scheme  was  brought 
forward  for  the  reconstruction  of  the  company,  and 
resolutions  were  passed  for  a  voluntary  winding-up. 
On  the  9th  of  September  the  plaintiff  dissented  from 
these  resolutions. 

On  the  loth  of  October  the  liquidator  entered  into 
an  agreement  for  the  sale  of  the  assets  of  the  old 
company  to  a  new  company.  The  price  was  to  be 
24,900  fully-paid  shares  of  the  new  company,  which 
were  to  be  applied  for  by  the  shareholders  of  the 
old  company. 


(a.)  Beported  by  J.  I.  Stibuno,  Esq.,  Barrister- 

at-Law« 
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On  the  13th  of  November  the  plainti£P  brought  this 
action  to  restrain  the  liquidator  parting  with  the 
assets  or  undertaking  of  the  old  company  without 
providing  for  his  interest  under  section  161.  The 
matter  was  referred  to  arbitration,  but  the  company 
accepted  the  arbitration  under  protest.  An  umpire 
was  appointed  in  the  arbitration,  and  he,  on  the  30th 
of  April,  1898,  awarded  the  plaintiff  £100  for  his 
interest  in  the  company.  The  plaintiff  then  took  out 
this  summons,  which  was  adjourned  into  court  to 
enable  the  defendants  to  raise  the  question  of  the 
validity  of  the  award. 

Buckley,  Q.(7.,  and  Oore  Browne,  for  the  summons. 

MaUin9on,Q,C,,  and  Beddall,  contViZ, 

The  arg^uments  used  and  cases  cited  are  fully  dealt 
with  in  the  judgment. 

Aug.  3. — Stleltng,  J.,  stated  the  facts,  and 
continued  :  Two  objections  have  been  taken  to  the 
award.  First,  it  is  said  that  the  event  on  which 
arbitration  is  to  take  place  under  section  162  of  the 
Act  of  1862  has  not  happened ;  secondly,  that  the 
event  which  gives  the  umpire  jurisdiction  has  not 
happened.  Section  162  provides  thus :  [His  lordship 
read  the  bcction,  and  continued  :]  Now,  on  behalf  of 
the  company  and  the  liquidator  it  is  contended  that 
article  128  constitutes  an  agreement  within  the 
meaning  of  this  section,  and  that  tbe  right  to  resort  to 
arbitration  is  thereby  excluded.  In  opposition  to  this 
view  various  arg^uments  have  been  iirged.  First,  it  is 
said  that  the  agreement  under  section  162  must  be 
between  the  disputing  parties ;  and  it  is  said  that 
these  are  the  dissenting  shareholder  on  the  one  hand 
and  the  liquidator  on  tibe  other.  I  am  not  satisfied 
that  this  in  so,  and  that  these  are  the  diluting  parties. 
ThH  language  of  st^ction  162  and  the  dedsiou  in  De 
Bomz  v.  Anglo-Italian  BaiJe,  17  W.  R.  724,  4  Q.  B.  462, 
seems  to  show  that  the  disputing  parties  must  be  the 
shareholder  and  the  company.  Then  arises  this 
objection :  it  is  said  that  the  articles  of  association  do 
not  constitute  an  agreement  between  the  shareholder 
and  the  company,  but  between  the  shareholders  inter 
8e ;  and  in  support  of  this  view  two  cases  are  relied 
on.  The  first  is  Eley  v.  The  Positive  Govemmefit 
Security  Life  Asswrance  Co,  {Limited),  24  W.  R.  252 
and  338,  1  Ex.  Div.  20  and  88.  Tb'^re  the  articles 
contained  a  clause  that  the  plaintiff  Eley  should  be 
solicitor  to  the  company,  and  he  acted  as  soHcitor  for 
a  time,  but  ultimately  they  ceased  to  employ  \\\rt\. 
The  plaintiff  brought  an  action  against  the  company 
for  breach  of  contract  in  not  employing  him  as 
solicitor  in  the  terms  of  the  articles,  and  it  was  held 
that  the  articles  of  association  were  a  matter  between 
the  shareholders  int^  se  or  the  shareholders  and 
directors,  and  did  not  create  any  contract  between 
the  plaintiff  and  the  company.  In  that  case  Eley 
does  not  appear  to  have  been  a  shareholder — at  least 
an  origixiai  shareholder — ^in  the  company,  but  in 
Browne  v.  La  Trinidad,  36  W.  R.  289,  37  Ch.  D.  1, 
a  case  arose  in  which  the  articles  of  association  pro- 
vided that  the  directors  should  adopt  and  carry  into 
effect  with  or  without  modification  an  agreement 
which  had  been  entered  into  before  the  formation  of 
the  company  between  the  plaintiff  and  a  person  as 
trustee  for  the  intended  company,  by  which  it  was 
stipulated  that  the  plaintiff  should  be  a  director, 
become  a  shareholder  of  the  company,  and  should 
not  be  removable  till  after  1888.  It  was  held  that, 
trpating  the  agreement  as  embodied  in  the  articles, 
still  there  was  no  contract  between  the  plaintiff  and 
the  company,  the  articles  being  only  a  contract 
between  the  members  inter  se  and  not  between  the 
oompany  and  the  plaintiff.    The  material  passages  in 


the  judgment  of  the  Oourt  of  Appeal  are  to  be  found 
on  p.  13  of  37  Oh.  D.  [His  lordship  read  the  judgment 
of  Cotton,  L.J.,  on  that  x>age  and  also  the  jadgment 
of  the  present  Master  of  the  RoUs  down  to  the 
words  *' it  appears  to  me  upon  the  materials  before 
us  that  he  has  no  contract  with  the  company."] 
It  seems  to  me  that,  having  regard  to  that  dedsiaii, 
I  cannot  treat  this  as  a  contract  between  the  dissen- 
tient shareholder  and  the  company,  and  I  think  that 
tJus  point  is  well  founded.  The  third  point  which  is 
raised  is  this,  that  article  128  does  not  apply  to  this 
case,  and  I  think  that  that  point  is  also  well  founded. 
Article  128  only  applies  to  a  case  where  a  dissentient 
shareholder  wovdd  have  been  entitied  to  ''shaieB, 
stock,  or  other  property  "  upon  the  compLetion  of  the 
arrangement  if  he  had  not  expressed  his  dissent. 
Here,  under  the  agreement  of  the  15th  of  October, 
1897,  a  shareholder  who  did  not  express  his  dissent 
would  be  entitled  onlv  to  a  sum  of  money,  be  would 
not  be  entitled  to  shares  and  stock  unless  he  did 
something  more,  unless,  for  example,  he  made  an 
application  for  allotment.  I  think,  therefore,  that 
the  first  objection  to  t^e  award  raised  on  behalf  of 
the  company  and  the  liquidator  fails. 

Then  it  is  said  that  the  award  is  bad  because  the  um- 
pire had  no  jurisdiction.     The  jurisdiction  of  the  um- 
pire only  arises  if  the  arbitrators  declare  in  writing 
that  they  cannot  agree  or  the  power  of  the  arbitrators 
has  expired  by  effluxion  of  time.     It  is  adoiitted  that 
the  former  event  has  not  occurred,  but  the  question  is 
whether  the  latter  event  has  occurred.    This  turns  on 
the  provisions  of  the  first  schedule  of  the  Arbitration 
Act,  1879,  clause  (c).  [His  lordship  read  tbe  clause,  and 
continued :]  Now,  it  is  not  contended  that  they  failed 
to  make    their   award   within   three   months  after 
entering  en  the  reference  or  any  extension  of  time, 
but  it  is  said  that  they  failed  to  make  their  award 
witiiin  three  months  '*  after  being  called  on  to  act  by 
notice  in  writing,"  and  that  is  made  out  in  this  way. 
It  is  said  that  on  the  Uth  of  January,  1898,  notice  was 
served onthearbitratorstoappointan umpire.  Thethree 
months  expired  on  the  1 1th  of  April  and  the  award  was 
made  on  the  30th  of  April,  withm  a  month  of  the  latter 
date.    The  question  turns  on  this,  whether  notice  to 
appoint  an  umpire  is  a  notice  calling  on  the  arbitrator 
to  act  within  the  clause.    I  have  found  on  this  point 
no  judicial  decision,  but  the  meaning  of  *'  entering  on 
the  reference  "  was  considered  in  Baker  v.  Stephens,  15 
W.  R.  902,  L.  R.  2  Q.  B.  523,  where  it  was  held  that  it 
mnant  not  merely  making  an  appointment  to  hear 
the  parties,  but  actually  beginning  to  hear  them,  and 
that  an  awurd  was  made  in  time  if  within  the  time, 
reckoning  not  from  when  the  arbitrator  accepted  the 
office,  but  from  when  he  entered  into  the  matter  of 
the  reference  either  with  both  parties  before  him  or  a 
peremptory  appointment  enabling  him  to  proceed  ex 
parte,    I  will  read  a  few  words  from  the  juogment  of 
Blackburn,  J.    He  first  says  he  does  not  think  enter- 
ing on  the  reference  means  accepting  the  office  of 
arbitrator.      Then  he  says :  [His  loraship  read  the 
judgment  from  the  words  **  It  is  plain,  as  it  seems  to 
me,  that  entering  upon  the  reference  means  something 
else  than  merely  accepting  the  office,"  to  '*  And  on 
the  whole  I  think  the  hitter  is  the  true  construction 
of  the  section,"  and  continued :  ]     That  case  does  not 
govern  the  present  one,  but  it  throws  some  li^ht  on 
the  meaning  of  the  section.    It  seems  to  me  that  the 
words  "  being  called  on  to  act "  do  not  mean  calling 
on  the  arbitrators  to  do  some  specific  thing  connected 
with  the  arbitration,  but  to  enter  on  tJie  substantial 
bosiness  of  the  arbitration.  I  think,  therefore,  theobjec- 
tion  is  well  founded,  and  that  the  jurisdiction  of  the 
umpire  does  not  arise. 

Solicitors,  Seal ;  Booth  &  Smee. 
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Chan.  IHv.  ) 
Stirling,  J.  J 


April  26 ;  May  24,  1898. 


In  re  Fringe* 
Gk>DWiN  V,  Pbinoe.  (a.) 


AdndtMmtion — Testamentary  expenses — Prolate  costs 
— Costs  of  unsuccessfully  opposing  prolate. 

By  his  Willi  a  testator  charged  his  residuary  real 
and  personal  estate  with  the  payment  of  his  delts  and 
funeral  cmd  testamentary  expenses.  His  personal  estate 
was  insufficient  for  the  payment  of  his  debts.  An  action 
was  brought  in  the  Prolate  Division  ly  a  person  claiming 
to  revoke  the  probate  of  the  toill,  and  to  have  an  earlier 
wUl  estahlished ;  but  that  cution  toas  dismissed,  and  the 
eoffe  of  all  parties  were  directed  by  the  Prolate  Division 
to  he  paid  out  of  the  testator* s  estate, 

Eddy  that  the  plaintiff* 8  costs  of  such  action  were  not 
ieriamentary  eaepenses  within  the  meaning  of  the  provision 
in  ike  wiU^  and  that  they  were  therefore  not  payable  out 
of  ike  testator  s  real  estate, 

'  This  was  a  mmmoiis  taken  out  by  the  execatora  of 
the  will  of  John  Prinoe,  deceased,  for  directions 
whether,  the  personal  estate  of  the  testator  being 
insaflScieiit  for  the  payment  of  his  debts,  the  plaintiffii 
might  be  at  liberty  to  raise  by  mortgage  or  sale  of 
the  testator's  real  estate  a  sum  sufficient  to  pay  the 
costs  of  all  parties  to  an  action  Prince  v.  Godwin 
ktdy  pending  in  the  Probate  Division  directed  to  be 
pftid  out  of  the  testator's  estate  by  an  order  of  the 
Probate  Division. 

By  his  will  dated  tie  1st  of  April,  1895,  the  said 
John  Prince  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estate,  subject  to  the  payment 
of  his  just  debts  and  funeral  and  testamentary 
expenses*  to  his  children,  and  he  thereby  authorized 
and  empowered  his  executors  to  raise  by  mortgage  of 
lus  real  estate  any  sum  which  might  be  necessary  for 
the  purposes  of  his  estate  and  for  l^e  payment  of 


The  testator  died  on  the  29th  of  May,  1896,  and  on 
the  19th  of  November,  1896,  his  will  was  proved  in 
common  form  by  the  executors. 

On  the  13th  of  January,  1897,  the  testator's  widow 
commenced  the  said  action  of  Prin4:e  v.  Godwin  in  the 
Probate  Division,  impeaching  the  validity  of  the 
testator's  said  will  on  various  grounds,  and  she  claimed 
that  the  court  should  revoke  the  grant  of  probate  of 
that  will  and  should  decree  probate  of  a  previous  will 
dated  the  10th  of  June,  1891.  The  executors,  the 
dsfendants  to  that  suit,  denied  her  allegAtions,  and 
dsimed  that  the  court  should  pronounce  against  the 
win  set  up  by  the  plaintiff  and  decree  probate  in 
■olemn  form  of  the  said  ¥nll  of  the  let  of  April,  1895. 
The  said  action  was  heard  on  the  19th,  20th,  and  22nd 
of  November,  1897,  and  in  the  result  the  judge  pro- 
mnmced  in  favour  of  the  will  of  1895  and  ordered 
the  costs  of  ail  parties  to  be  paid  out  of  the  testator's 
estate. 

The  present  summons  was  subsequently  taken  out 
hy  the  executors,  and  upon  it  the  question  arose 
whether  thecoets  in  Godwin  v.  Prince  of  the  testator's 
vidow  were  payable  out  of  the  real  estate  of  the 
testator. 

BomeTf  for  the  executors. 

Martdlit  for  the  residuary  devisees. — The  Probate 
Court  had  not  jurisdiction  to  order  payment  of  costs 
out  of  real  estate :  Y(mng  v.  Dendy,  L.  K.  1  P.  &  E. 
3H  15  W.  B.  Pro.  Dig.  20 ;  Charter  v.  Charter,  24 
W.B,  874,  3  Ch.  D.  218;  In  re  Price,  34  W.  R.  291, 

(o.)  Beported  by  W.  Scott   Thompson,  Esq.. 
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31  Ch.  D.  485 ;  In  re  Shaw,  43  W.  E.  159,  [1894]  3 
Ch.  615 ;  Williams  on  Executors,  9th  ed.,  p.  311. 

E.  P.  HeioiU,  for  the  widow.— Testamentary  ex- 
penses are  by  the  vrill  charged  on  the  real  estate, 
therefore  these  costs,  being  testamentary  expenses,  are 
payable  out  of  the  real  estate.  In  re  Price  does  not  touch 
this  case,  as  there  the  question  was  as  to  specifically 
devised  real  estate.  Costs  of  opposing  probate  were 
held  to  be  testamentury  expenses  in  Brown  v.  Burditt, 
31  W.  E.  854. 

Martelli,  in  reply,  referred  to  Sharp  v.  Lush,  27 
W.R.  528,  10  Ch.  D.  468 ;  Patching  v.  Bamett,  45  L.  T. 
Eep.  292,  30  W.  E.  Dig.  54. 

Sterling,  J.,  stated  the  facts,  and  said :  It  is 
admitted,  and  upon  the  authorities  it  is  quite  dear, 
that  the  order  of  the  Probate  Division  of  the  22nd 
of  November,  1897,  affected  only  the  personal  estate 
of  the  testator.  The  question  is  whether  the  costs  of 
the  plaintiff  in  the  probate  action  can  be  paid  out 
of  the  real  estate  as  testamentary  expenses.  Now, 
this  court  has  not  drawn  a  very  imrrow  line  as 
regards  the  meaning  of  "  testamentary  expenses," 
and  I  have  no  wish  to  do  anything  to  narrow  the 
definition  vhich  that  exprepsion  has  received  in  this 
court.  It  has  been  held  that  where  an  action  has 
been  properly  brought  by  an  executor  or  adminis- 
trator for  the  administration  of  the  personal  estate, 
and  the  proper  parties  appear,  the  costs  of  both 
plaintiff  and  defendants  are,  as  a  general  rule,  testa- 
mentary expenses  within  the  meaning  of  *uch  a  will 
as  this.  Moreover,  it  is  not  necessary  that  the  action 
should  have  been  brought  by  the  executor.  The 
same  rule  applies  if  one  of  the  persons  beneficially 
entitled  comes  here  as  plaintiff  and  asks  the  court 
that  directions  may  be  given  to  the  executors  for  the 
proper  administration  of  the  estate.  Although  I 
have  not  been  referred  to  any  case  which  defines  the 
meaning  of  testamentary  expenses  as  regards  an 
action  in  the  Probate  Court.  I  should  be  sorry  to 
lay  down  any  very  narrow  definition  with  regard  to  it. 
For  example,  if  there  were  an  action  properly  brought 
by  the  executors  for  the  probate  of  the  will 
in  solemn  form,  in  which  it  was  nece«ary  to  bumnaon 
various  parlies  who  might  be  interested  in  disputing 
the  validity  of  the  will,  and  if  those  partits  appeared 
and  contented  themselves  with  simply  cross-examining 
the  plaintiffs  witneesfs,  or  with  producing  such 
further  evidence  as  might  in  the  judgment  of  the 
court  be  necetsary  in  order  to  enable  the  court  to 
arrive  at  a  proper  determination  whether  the  will 
ought  to  be  proved  or  not,  I  diould  be  unwilling  to 
say,  if  the  Court  of  Probate  said  that  these  were, 
proper  costs  to  be  paid  out  of  the  personal  estate, 
that  they  were  not,  or  might  not  be,  also  testamentary 
expenses  within  the  meaning  of  such  a  will  as  this. 
Again,  even  if  the  proceedings  were  not  taken  by  the 
executors,  but  by  some  other  person  interested  in 
upholding  the  will,  and  tiiat  was  considered  by  the 
Court  of  Probate  to  be  a  reasonable  course  for 
establishing  the  will,  I  should  be  unwilling  to  hold, , 
simply  on  the  ground  that  the  action  had  not  been 
brought  by  the  executors,  that  the  plaintiff  would  be 
excluded  from  a  benefit  in  the  will  charging  testa- 
mentary expenses  upon  real  estate. 

But  here  the  plaintiff  in  the  action  came  challenging 
the  will.  It  was  not  a  mere  mode  of  getting  the 
di.cision  of  the  court  upon  the  validity  of  the  will  by 
requiring  the  will  to  be  proved  in  solemn  form,  but, 
as  I  have  ascertained  from  the  learned  jud^  who 
tried  the  case,  there  was  a  serious  contest  raised  by 
this  lady  as  to  the  validity  of  the  will. 

That  the  costs  of  the  executors  in  the  probate 
action  were  testamentary  expenses  appears  to  me  to  be 
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beyond  controversy — they  were  costs  properly  incurred 
in  upholding  the  tirill. 

The  costs  of  the  plaintiff,  on  the  other  hand,  or  the 
bulk  of  them — and  they  are  very  considerable — were 
incurred  in  contesting  the  will,  in  asserting  that  it  was 
a  will  which  ought  not  to  be  recognized  as  the  will  of 
the  testator ;  and  it  does  not  appear  to  me,  however 
wide  the  definition  may  be,  that  those  costs  ought  to 
be  regarded  as  testamentary  expenses. 

Solicitors,  Jfarten,  Cutler,  &  Co,,  for  Challinors  & 
Shaw,  Leek ;  Freeion,  Stow,  &  Freston,  for  TomJcins, 
Leek. 
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Kekewich,J.j  June  22, 1898. 

Hopkins  and  Anotiibr  v,  Hemswobth  and 

Another,  (a.) 

Mortgage  —  Real  estate  —  Equitable  sub-mortgage  by 
deposit — Friority — Notice — Equitable  sub- mortgagees 
of  land. 

An  equitable  sub-mortgage  by  deposit  of  the  original 
mortgage  deeds  of  real  estate  confers  on  the  equitable  sub- 
mortgagees an  interest  in  the  land  mortgaged,  and, 
consequently,  the  doctrine  of  obtaining  priority  by  the 
giving  of  prior  notice,  does  not  apply  in  such  ccue. 

In  re  Bichards,  Humber  v.  Bichards,  39  W.  B.  186, 
45  Ch,  D.  689,  considered  and  followed. 

By  an  indenture  of  settlement  dated  the  Uth  of 
December,  1861,  being  the  settlement  made  on  the 
marriage  of  Augustin  and  Mary  Hannah  Williams, 
certain  property  was  conveyed  to  William  Taylor  and 
John  Severn  Walker  to  be  held  by  them  upon  trust 
for  Mary  Hannah  Williams  and  Augustin  Williams 
and  their  children  as  therein  mentioned. 

William  Taylor  died  on  the  20th  of  August,  1874, 
and  John  Severn  Walker  died  on  the  Uth  of  June, 
1875,  having  by  his  will  appointed  his  widow 
Ellen  Barber  Walker  and  the  pLiintiffs  William 
Jeffery  Hopkins  and  George  Truefitt  his  executors. 

On  the  8th  of  December,  1875,  a  sum  of  £500,  part 
of  the  trust  property,  wfM  paid  off  and  was  in  the 
hands  of  R.  0.  H.,  solicitor  to  the  trust. 

Fending  the  intended  appointment  of  new  trustees 
and  a  permanent  investment  of  the  £500,  Mrs.  E.  B. 
Walker  and  the  plaintiffs  agreed  that  B.  C.  H.  should 
retain  the  £500  and  should  give  security  for  the  repay- 
ment thereof  with  interest  at  5  per  cent,  per  annum 
by  deposit  with  them  of  certain  mortgage  securities, 
dated  the  25th  and  26th  of  October,  1875,  belonging 
to  him  and  of  the  documents  of  title  relating  to  the 
property  comprised  therein.  On  the  8th  of  December, 
1875,  B.  0.  M.  accordingly  deposited  with  Mrs.  E.  B. 
Walker  and  the  plaintiffs  a  memorandum  of  deposit 
and  the  deeds  and  documents  therein  specified.  The 
memorandum  was  to  the  following  effect :  *'  I  have 
this  day  deposited  with  Mrs.  Ellen  Barber  Walker  and 
Messrs.  William  Jeffenr  Hopkins  and  Ghorge  Truefitt, 
the  devisees  in  trust  and  executors  of  the  wiU  of  the  late 
John  Severn  Walker,  Esq.,  deceased,  who  was  the 
surviving  trustee  of  the  settlement  made  on  the 
marriage  of  Bev.  Augustin  Williams  and  Mary 
Hannah  his  wife,  the  above  deeds  and  writings  as  a 
security  for  the  sum  of  £500  lately  out  on  mortgage 
of  property  in  Worcester  recentiy  sold  when  such 
mortgf^e  Vas  paid  off,  and  which  sum  of  £500 
remains  in  my  bands  pending  the  appointment  of 
new  trustees  of  the  said  settlement  to  be  proceeded 
with  forthwith.    And  I  undertake  at  any  time  when 

(a.)  Beported  by  C.  C.  Hsnblet,  Esq.,  Barrister- 
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called  upon  to  repay  the  said  sam  of  £500  with 
interest  thereon  at  5  per  cent,  per  annum,  aud  hereby 
indemnify  the  said  Ellen  Barber  Walker,  William 
Jeffery  Hopkins,  and  Q-eorge  Truefitt  from  all  liability 
in  case  any  loss  or  deficiency  should  arise  in  respect 
of  the  investment  of  the  said  sum  of  £500  as  aboTO. 
Signed,  B.  0.  H." 

Mrs.  E.  B.  Walker  died  on  the  2nd  of  October, 
1890. 

On  the  29fch  of  July,  1891,  B.  C.  H.  sent  to  Messra. 
Hughes  &  Brown,  the  plaintiffs*  solicitors,  a  dr^ft 
appointment  of  a  new  trustee  of  the  settlement  for 
approval.  The  draft  purported  to  be  an  appointment 
by  Augustin  Williams  and  Mary  Hannah  Williams  of 
Henry  Lucy  Sowdon  to  be  a  trustee  of  the  settlement  in 
place  of  John  Severn  Walker.  B.  C.  H.  at  the  same 
time  represented  to  the  plaintiffs  through  tfaeir 
solicitors,  Messrs.  Hughes  &  Brown,  that  he  was 
authorized  to  act  as  solicitor  for  Henry  Lucy  Sowdon, 
and  that  Sowdon  had  agreed  and  consented  to  accept 
and  act  in  the  trusts  of  the  settlement. 

In  June,  1892,  the  deed  of  appointment  and  a 
transfer  of  the  trust  securities  to  Henry  Lucy  Sowdon 
were  executed,  and  on  the  10th  of  June,  1892,  the 
plaintiffs  delivered  the  deeds  and  documents  specified 
in  the  memorandum  of  the  8th  of  December,  1875,  to 
B.  C.  H.  as  solicitor  to  Henry  Lucy  Sowdon. 

As  a  matter  of  fact  Sowdon  had  neither  given 
authority  to  B.  C.  H.  to  act  as  his  solicitor,  nor  had 
be  agreed  and  consented  to  accept  and  act  in  the 
trusts  of  the  settiement;  and  he  disclaimed  the 
trusts  of  the  settlement  and  the  assurances  vesting 
the  property  in  him. 

On  the  24th  of  September,  1892,  B.  G.  H.  deposited 
with  the  defendant  Harry  Baines  Hemswonh  the 
deeds  and  documents  specified  in  the  memorandum  of 
deposit  of  the  8th  of  December,  1875,  as  an  equitable 
security  for  a  loan  to  him  of  £128  18s.  Id. 

On  the  5th  of  October,  1894,  John  Wootton,  the 
original  mortgagor,  under  the  mortgages  of  the  2dth 
and  26th  of  October,  1875,  died,  and  on  fhe  20th  of 
March,  1895,  H.  B.  Hemsworth  gave  notice  to  the 
executors  of  Wootton's  will  of  the  deposit  with  him 
of  the  24th  of  September,  1892,  the  plaintiffs  not 
having  at  that  time  given  notice  of  the  memorandum 
and  deposit  of  the  8th  of  December,  1875. 

On  the  12th  of  May,  1896,  B.  0.  H.  being  insolvent 
executed  an  assignment  of  all  his  property  to  Hubert 
Aloysius  Leicester  upon  trust  for  the  benefit  of  his 
creditors. 

In  November,  1897,  the  plaintiff^  brought  this 
action  against  Hemsworth  and  Leicester,  claiming  that 
it  might  be  declared  that  they  were  entitied  to  first 
charge  upon  the  mortgages  of  the  25th  and  26th  of 
October,  1875,  and  on  the  documents  of  titie  relating 
to  the  properly  comprised  therein,  and  on  the  moneys 
secured  by  the  said  mortgages  in  priority  to  any  claim 
by  the  defendant,  to  secure  the  sum  of  £500  lent  by 
them  to  B.  C.  H.  and  interest  thereon  at  5  per  cent, 
per  annum.  That  an  account  might  be  taken  of  what 
was  due  to  them  in  respect  of  the  said  charge,  and 
that  the  said  charge  might  be  enforced  by  foreclosure 
on  sale.  That  the  defendant  Hemsworth  might  be 
ordered  to  deliver  up  to  them  the  deeds  and 
documents  of  titie  in  his  x^osse^non  relating  to  the 
said  mortgage  security. 

The  defendant  Leicester  disclaimed  any  interest  in 
the  property. 

The  defendant  Hemsworth  in  his  defence  stated 
the  fact  of  John  Wootton's  death,  and  that  he  had 
given  notice  to  John  Wootton's  executors  of  the 
memorandum  and  the  deposit  of  the  24th  of  Septem- 
ber, 1892.  He  further  alleged  that  the  plaintiffs 
were  guilty  of  gross  and  wilfnl  negligence  and  breaoh 
of  trust  in  han<Sng  the  deeds  in  litigation  to  B.  C.  SL, 
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also  that  the  appointment  of  Sow  don  as  sole  trustee 
of  the  settlement  would,  if  carried  oat,  have  been 
improper  and  a  fareaoh  of  trust,  as  not  being  within 
tlie  power  for  the  appointment  of  new  trustees  con- 
tained in  the  settlement,  and  that  the  plaintiifs  had 
made  no  inquiry  as  to  Bowdon  being  willing  to  act 
as  trustee,  or  as  to  his  having  given  authority  to 
B.  0.  H.  to  act  as  his  solicitor.  Sy  way  of  oounter- 
daimthe  defendant  Hemsworth  daimed  a  declaration 
that  he  was  entitled  as  affainst  and  in  priority  to  the 
nlainti£b  to  the  full  benefit  of  the  memorandum  and 
deposit  of  the  24th  of  September,  1892,  and  the 
chaige  thereby  professed  ana  intended  to  be  oreated. 

WarringUmj  Q.C.,  and  8»  DickiMon,  for  the 
plaJTitiffs. — ^The  question  to  be  decided  is  as  to 
priority  between  equitable  sub-mortg^ees  by  deposit 
of  a  l^al  mortgage  of  freeholds,  'fke  doctrine  of 
obtaining  priority  by  notice  does  not  apply  to  a 
ehaige  upon  any  interest  in  land :  In  re  Eichardst 
Sumber  v.  Bicharda,  39  W.  B.  186,  45  Ch.  D.  589, 
and  this  is  an  interest  in  land  and  not  a  cJioee  in 
odhn  inasmuch  as  it  is  a  debt  secured  by  a  mortgage 
of  land. 

BtnahaWy  Q.O.,  and  J,  B,  MatthetoSy  for  the 
defnidant   Hemsworth.  —  In   this    case   both   the 

euitifii  and  the  defendant  are  sub-mortgagees, 
ring  an  equitable  diarge.  The  case  of  In  re 
Bkkards,  Humher  v.  Bicharda,  is  different  to  the 
pnent  case.  There  the  question  was  between  an 
aangnee  of  the  mortgagee  and  a  sub-mortgagee. 
Here  the  parties  have  each  a  charge,  by  equitable 
nb-mortgage,  on  the  debt  from  the  original 
mortgagor  to  the  original  mortgagee.  An  interest 
of  tMs  nature  is  a  cnoae  in  <idion,  and  notice  being 
aeeesaary,  whichever  party  gives  notice  first  gains 
priority :  Dearie  v.  Hallf  3  Buss.  1 ;  Loveridge  v. 
Cooper,  3  Buss.  80;  In  re  Hughes'  Truata,  12  W.  B. 
1025,  2  Hem.  &  M.  89 ;  Wigram  v.  Buckley,  43  W.  B. 
147,  [1894]  3  Oh.  483. 

ExKBWiCH,  J.,  after  dealing  with  the  alleged 
oe^igence  on  the  part  of  the  paintiffs,  and  holding 
th^  there  had  been  no  such  negligence  as  would,  on 
the  authorities,  postpone  them  to  the  defendant, 
proceeded: 

There  is  a  subordinate  point,  but  one  of  some 
iaqmrtanoe.  It  is  said  that  notice  was  necessary  to 
poraect  the  aeouritiee,  and  as  the  plaintiffs  did  not 
gETB  notice,  whereas  the  defendant  did  give  notice 
to  the  executors  of  the  original  mortgagor,  the 
dsieDdant  is  entiUed  to  stand  before  them. 

The  difference  between  equitable  estates  and  in- 
tnests  in  land  on  the  one  huid,  and  choaee  in  action 
<iu  file  other,  for  this  purpose  has  been  recognized 
on  botii  aides.  The  question  is,  to  which  class  does  a 
aottgage  debt  belong.  In  the  case  of  In  re  Bicharda, 
HwgSer  V.  Biehards,  Stirling,  J.,  reriews  the  authori- 
tisB,  and  at  p.  597  of  45  Ch.  D.,  says :  *'  So  that 
hum  the  time  of  Sir  W.  Ghrant  down  to  that  of  Lord 
Ha&erley,  the  rule  with  respect  to  mortgage  debts 
hsa  been,  that  as  between  the  particular  assignee  and 
^assignee  in  bankrup&y  the  title  of  the  particular 
■swkijcio  prevails,  althouffh  no  notice  has  been  given 
to  ^  mortgagor  by  the  former." 

The  distiDction  susgested  between  that  case  and  the 
pnwjit  is  that  Stinmg,  J.,  was  not  conridering  the 
CMS  of  two  independent  dealings  with  one  mortgage 
by  way  of  sub-mortgaffe.  It  seems  to  me,  however, 
that  the  principle  laid  down  by  Stirling,  J.,  covers 
the  case,  and  it  would  be  mischievous  to  pare  down 
bia  language  in  that  way  and  say  that  it  does  not 
extend  to  such  a  case  as  the  present  one.  It  is  true 
that  no  case  exactly  in  point  seems  to  have  been  dis- 
vvered,  but,  in  my  opinion,  the  interest  oreated  by 


deporit  of  title-deeds  is  equally  an  interest  in  land 
for  this  purpose,  whether  it  is  created  directly  by  an 
original  mortgagor  or  derivatively  through  an  in* 
tervening  mortgagee  by  way  of  sub-mortgage ;  and 
the  principle  is,  that  whenever  you  are  dealing  with 
interests  in  land,  the  doctrine  of  obtaining  priori^ 
by  notice  is  inapplicable.  There  will  be  a  declaration 
accordingly  that  the  plalntiffis  are  entitled  to  a  first 
charge  on  the  indenture  of  mortgage  and  the  docu- 
ments of  title  relating  to  the  mortgaged  property, 
and  on  the  moneys  secured  by  the  mortgage  in 
priority  to  any  claim  by  the  defendant. 

Solicitors,  Janaouy  Cohb,  &  Pearson,  for  Hughes  & 
Brmvn,  Worcester;  A,  Hunt,  for  B»  A.  Essex, 
Worcester. 


^J!j:\  July  22;  Aug.  11.1898. 

In  re  S.  Fbost  &  Co.  (LmiTSD).  (a.) 

Company  —  Shares  —  Issue  of  fully-paid  shares  — 
Begistered  contract — Sufficient  statement  of  consider^- 
lion — Property  purchased  described  merely  by  refereiice 
to  prior  contrad — Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  a.  25. 

Where  the  contract  registered  under  section  25  of  the 
Companies  Act,  1867,  on  the  issue  of  fully  paid-up 
shares  merely  described  {by  way  of  recital  of  a  prior 
contract  entered  into  between  the  vendor  and  a  trustee  for 
the  company)  the  property  sold,  as  *'  certain  letuehold 
messuages,  shops,  and  premises,  together  with  the  good- 
will of  the  several  businesses  carried  on  by  the  vendor 
upon  the  same,  together  with  the  machinery,  plant, 
horses,  vans,  carts,  fixtures,  and  fittings  used  in  con- 
nection with  the  said  several  businesses,** 

Held,  that  the  consideration  for  the  issue  of  the  shares 
was  sufficiently  stated. 

In  re  Maynards  (Limited),  46  W.  B,  346,  [1898] 
1  Ch.  515,  not  followed. 

Motion  on  behalf  of  shareholders  in  the  above 
company  that  the  register  of  the  members  of  the 
company  might  be  rectified  by  striking  out  therefrom 
the  names  of  the  respective  applicants  as  the  holders 
of  shares  respectively  set  opposite  their  names. 

By  an  agreement  dated  the  7  th  of  October,  1895,  and 
made  between  Samuel  Frost  (thereinafter  called  the 
vendor)  of  the  one  part,  and  W.  H.  Chandler  (there- 
inafter called  the  trustee)  for  and  on  behalf  of  the  com- 
pany thereinafter  referred  to,  and  which  was  about  to 
be  formed,  of  the  other  part.  The  vendor  agreed  to 
sell,  and  the  company  to  purchase,  the  respective 
leasehold  diops,  mortgages,  and  premises  mentioned 
in  the  schedule  thereto,  together  with  the  goodwill  of 
the  several  businesses  carried  on  upon  the  premises, 
together  with  all  machinery,  plant,  horses,  vans 
carts,  fixtures,  and  fittings  used  in  connection  with 
iiiQ  several  businesses.  The  consideration  to  be  paid 
to  the  vendor  for  the  sale  was  to  be  the  sum  of 
£20,000,  payable  as  to  one  moiety  thereof  in  cash 
and  as  to  the  remaining  moiety  in  fully  paid  up 
shares  of  the  company,  and  it  was  by  the  said  agree- 
ment also  provided  that  the  proportions  of  the  pur- 
chase-money payable  in  shares  and  cash  respectively 
might  be  varied  by  substituting  other  classes  or 
amounts  of  shares  of  the  company,  or  a  larger  or  less 
amount  of  cash  and  shares  respectively,  as  the 
directors  of  the  company  and  the  vendor  migh  t 
thereafter  mutually  agree  upon. 

The  company  was  duly  incorporated   on  the   9th 

(a.)  Beported  by  Bausoh  B.  Phillfotts,  Esq., 

Barrister-at-Law. 
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of  October,  1895,  with  a  nominal  capital  of  £100,000, 
divided  into  100,000  shares  of  £1  eaoh. 

By  another  agreement  dated  the2l8t  of  October,  1895, 
and  made  between  the  vendor  of  the  first  peirt,  W.  H. 
Chandler  of  the  second  part,  and  the  company  of  the 
third  i>art,  the  company  adopted  and  confirmed  the 
last-mentioned  agreement,  and  it  was  provided  that 
the  purchase-money  of  £20,000  should  be  paid  as 
follows :  that  is  to  say,  by  the  Allotment  to  the 
vendor,  or  as  he  should  direct,  of  15,689  fally  paid  up 
preference  shares  of  £l  each,  of  75  folly  paid  up 
founders*  shares  of  £1  each,  and  by  the  payment  to  the 
vendor  of  £2,519  cash;  and  furtiier,  that  before  any  of 
the  fully  paid  up  shares  were  issued  a  proper  contract 
would  be  filed  with  the  Begistrar  of  Joint-Stock 
Companies. 

By  an  agreement  dated  the  18th  of  November, 
1895,  and  made  between  Samuel  Frost  of  the  one 
part  and  6.  Frost  &  Co.  (Limittid),  of  the  other 
part,  after  reciting  that  by  an  agreement  dated  the 
7th  of  October,  1895  (beiog  the  agreement  first  above 
mentioned),  it  was  agreed  that  the  vendor  should  seU 
and  the  company  should  purchase  certain  leasehold 
messuages,  shops,  and  premises,  and  that  he  should 
grant  to  the  company  and  the  company  would  accept 
the  lease  of  certam  other  premises,  and  that  the  vendor 
should  sell  and  the  company  i>hould  purchase  all  the 
goodwill  of  the  several  businesses  carried  on  by  the 
vendor  upon  the  same  respective  premises,  together 
with  all  the  machinery,  plant,  horses,  vans,  and 
fixtures  and  fittings  used  in  connection  with  the 
several  businesses  as  therein  mentioned,  and  after 
reciting  the  formation  of  the  company  and  the 
agreement  above-mentioned  of  the  21st  of  October, 
1895,  it  was  witnessed  and  agreed  a:i  follows:  (1)  The 
company  shall  forthwith  cause  this  agreement  to  be 
filed  with  the  Begistrar  of  Joint-Stock  Companies; 

g)  the  company  shall  on  or  before  the  30th  of 
ovember,  1895,  allot  to  the  vendor  or  his  nominees 
the  shares  mentioned  in  the  agreement  of  the  2l8t  of 
October,  1895;  (3)  the  said  shares  shall  be  accepted 
by  the  vendor  in  fuU  satisfaction  of  £17,481,  being 
that  portion  of  the  purchase-money  of  £20,000  which 
under  the  hereinbefore-recited  supplemental  agreement 
of  the  21st  of  October,  1895,  was  to  be  satisfied  by 
the  allotment  of  fully  paid  up  shares. 

The  agreement  of  the  18th  of  November,  1895,  did 
not  contain  any  copy  of  the  schedule  to  the  agreement 
of  the  7th  of  October,  1895,  or  any  further  reference 
to  the  property  comprised  therein,  and  it  was  duly 
filed  with  the  Begistrar  of  Joint- Stock  Companies,  on 
the  21st  of  November,  1895,  and  the  shares  therein 
mentioned  were  shortly  afterwards  issued  to  the 
vendor  and  to  his  nominees. 

Doubts  having  been  raised  as  to  the  sufficiency  of 
the  contract  of  the  18th  of  November,  1895,  so 
regbtered  as  aforesaid  to  protect  from  liability  the 
fully  paid  up  shares  issued  to  Samuel  Frost  and  to  his 
nominees  thereunder  having  regard  to  section  25  of 
the  Companies  Act,  1867,  this  motion  was  made. 

The  evidence  showed  that  the  application  was  a 
bond  fide  one  and  that  the  company  was  in  a 
prosperous  and  flourishing  condition. 

T.  H.  Car»on,  for  the  motion.— The  question  is 
whether  the  consideration  for  the  sale  of  the  shares  is 
sufficiently  stated  in  the  contract  of  the  18th  of 
November,  1895,  filed  under  section  25  of  the  Com- 
panies Act,  1867.  I  submit  it  is  not,  and  the  cas^^  is 
Earned  W  In  re  Maynarde  {Limited),  46  W.  B.  846, 
>8]  1  Ch.  515,  and  I  also  rely  on  In  re  Kharask- 
a  Exploring  and  Prospecting  Syndi^xUe,  46  W.  B. 
37,  [1897]  2  Ch.  451. 

Howard  Spenaly,  jun,^  for  the  company. — In  the 
contract  of  the  18th  pf  November,  1895,  the  considera- 


tion for  the  issue  of  the  shares  is  stated  to  be  the  sale 
of  certain  leasehold  messuages,  shops,  and  premises, 
and  tiie  goodwill  and  stodc-in-trade,  ana  that  is 
sufficient  particularity  to  constitute  a  proper  contract. 

Our*  adv,  vulL 

BOMEB,  J. — This  case  is  one  of  considerable  im- 
portance and  will,  I  am  glad  to  understand,  be 
brought  before  the  Court  of  Appeal.  I  need  therefore 
only  state  briefiy  any  reasons  for  holding  that  the 
motion  fails. 

I  have  the  misfortune  to  differ  from  some  of  the 
views  expressed  by  my  brother  Kekewich  in  the 
very  similar  c«ftse  of  In  re  Maynards  {Limited), 
but  I  note  in  that  case  the  point  arising  was  not 
fully  argued,  and  under  the  circumstances  I  think 
I  ought  to  act  on  my  own  judgment  in  the  present, 
case. 

To  comply  with  section  25  of  the  Companies  Act, 
1867,  the  contract  filed  must  show  on  the  face  of  it 
the  consideration,  for  that  is  an  essential  part  of  the 
contract,  and  accordingly  in  In  re  Kharaskhoma 
Exploring  and  Prospecting  Syndicate^  on  appeal, 
it  was  held  that  where  the  so-called  filed  contract, 
only  referred  to  the  consideration  by  stating  it  could 
be  found  in  another  document  not  filed,  it  would 
not  comply  with  the  section. 

The  question  before  me  in  this  case  is  whether 
what  is  filed  is  a  complete  contract ;  or  whether  what 
is  filed  is  not  in  itsdlf  a  complete  contract  becanae 
(as  is  alleged)  it  does  not  sufficiently  state  on  the 
face  of  it  the  consideration.  If  what  is  filed  amounts 
in  itself  to  a  complete  contract,  including  a  {>rop6r 
statement  of  the  consideration,  then  the  section  is 
complied  with,  and  I  know  of  no  sufficient  reason 
why  the  section  should  have  a  meaning  or  effect  given 
to  it  beyond  what  is  conveyed  by  the  exact  languag^e 
used. 

Now,  fairly  viewed,  is  the  consideration  stated  on 
the  face  of  tbe  filed  document  in  the  case  before  meP 
I  think  it  is.  The  document  shows  that  the 
consideration  was  (stating  it  shortiy^  that  the  vendor 
had  agreed  by  a  previous  contract  therein  mentioned 
(but  not  filed)  to  sell  and  lease  to  the  oompanv  certain 
leasehold  premises  and  to  sell  the  goodwill  of  the 
business  carried  on  by  the  vendor  on  those  premises, 
together  with  the  machinery  and  fittings  used  in 
connection  with  those  busioesses  as  therein  mentioned. 
That  is  a  short,  but  to  my  mind  sufficient,  statement  of 
the  connideration,  and  I  do  not  think  it  was  essential 
that  the  full  particulars  of  the  leaseholds,  busineeseSy 
and  plant  should  be  detailed  in  the  filed  contract. 
Indeed  if  the  other  view  be  held  I  do  not  know  what 
limit  oould  be  placed  on  the  particulars  required  to 
be  set  forth.  Would  a  full  list  of  the  machinery, 
plant,  horses,  vans,  carts,  fixtures,  and  fittings  be 
required ;  or  if  not,  why  not  ?  It  is  not  as  if  under  the 
section  it  was  made  essential  that  any  person  aeaag 
the  filed  contract  should  be  able  from  it  alone  to 
ascertain  the  exact  value  of  the  consideration  as 
compared  with  the  shares  to  be  allotted  or  cash  paid. 
I  can  see  nothing  in  the  qpotion  requiring  such 
particularity  in  the  statement  of  the  consideration. 
As  previously  observed,  all  that  the  Act  says  so  far  as 
concerns  the  consideration,  is  that  the  registered 
document  must  be  a  contract — ^by  which  no  doubt  is 
meant  a  contract  complete  in  itself — ^including  the 
consideration.  And  I  do  not  think  that,  apart 
from  what  can  be  gathered  froT,  the  Act 
itself,  the  court  should  construe  tho  section  by 
speculations  or  considerations  as  to  *  hat  reasons 
may  or  may  not  have  induced  the  Legislature  to  pass 
the  Act.  This  being  so  I  do  not  see  why  it  is  re- 
quired to  state  the  consideration  in  the  filed  contract 
under  section  25  with  more  particularity  than  would 
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be  neceBsary,  say,  in  statiDg  it  in  writing  in  any 
agnement  required  by  statute  to  be  in  writing.    And 
it  appears  to  me  that  a  oonsideration  stated  with  such 
psrticolarity  as  that  I  am  now  considering  would 
midoiibtedly  be  held  to  be  sufficiently  stated,  if  in 
wriiiDgi  to  answer  the  requirements  of  any  such 
itafaite  as  I  have  referred  to ;  take,  for  example,  section 
4  of  the  Statute  of  Frauds,  which  covered  guarantees 
before  the  Act  19  &  20  Vict.    c.  97.      Under  that 
section  certain  agreements  have  to  b^  in  writing, 
signed  by  the  party  to  be  charged,  and  accordingly  it 
hu  been  held  that  the  consideration  must  appear  in 
writing:  see    Wain   v.    Warltera,   5    East    10,   and 
Saunders  v.  Wakefield,  4  B.  &  Aid.  595.      Could  it 
poesihly  be  held  under  that  section  that  a  statement 
in  a  signed  written  agreement  that  the  consideration 
wai  the  sale  of  certain  goods  and  chattels  which  had 
U>ni  handed  over  was  insufficient  because  the  details 
of  these  goods  and  chattels  had  to  be  ascertained 
by  parol  evidence  ?    I  think  not.    And  when  I  look 
at  the  judgments  of   the    Lords    Justices    in  the 
Kharaskhama    case,    it    appears     to    me   that    they 
evefoJly     guarded    themselves     from     its     being 
■apposed   that    they    considered    the    statement   of 
the  consideration  in  the  contract  to  be  filed  und^r 
lection  25  of  the  Act  of  1867,  required  such  particu- 
larity as  is  insisted  in  the  case  now  before  me. 

Lastly,  I  may  add  that  if  such  a  document  as  I  am 
oonaidering  be  held  no  contract  within  the  meaning 
of  section  25,  section  25  will  in  my  opinion  prove  to 
be  a  veritable  trap.  If  the  applicants  before  me  are 
right  and  thia  company  had  been  wound  up  before  the 
applicants  moved,  we  court  must  have  held  them  liable 
to  pay  in  full  on  their  shares,  and  many  persons  are 
likely  thereafter  to  be  made  liable  because  they  or 
their  advisers  had  interpreted  the  word  '*  contract  " 
innction  25  in  what  appears  to  me  in  a  fair  and 
Teasonahle  way. 

Solicitors,  Edmonds  A  Rather  ford. 


W?S']  J«ly6,7;A«g.6,1898. 

Cgwss  V,  Tbuefitt  (Limited),  (a.) 

Landbrd  and   tenant  —  Lease  —  Construction  —  Falsa 

demonstratio. 

Where  there  is  a  sufficient  description  set  forth  of 
premises,  a/aUe  demonstration  may  be  refected. 

The  defendants^  who  were  the  occupiers  and  owners 
fir  a  term  of  years  of  two  houses,  Nos,  13  and  14,  Old 
Bondstreetf  hy  underlease  demised  to  t?ie  plaintiff  rooms 
M  (Ae  second  floor  of  Nos,  13  and  14,  *'  together  with 
free  ingress  and  egress  for  the  lessee,  her  servants  and 
nstomers,  through  the  staircase  and  passages  of  No,  13 
^  end  from  the  demised  rooms,"  There  was  a  staircase 
uft  Xo,  14  leading  to  and  from  the  said  rooms,  and  not 
^  No.  13,  and  no  Uher  way  to  which  the  above  grant 
to^d  apply.  There  was,  however,  a  lift  in  No,  13,  tJie 
we  of  which  by  the  plaintiff  was  provided  for  by  the 
iesi, 

Hdd,that,  the  above  grant  containing  a  grant  of  a 
right  of  wau  over  the  staircase  and  passages  leading  to 
^  from  the  demised  rooms,  the  way  granted  was 
^^fdea&y  certain  for  the  court  to  rpect  the  words  **  of 
^.  IS,*'  as  being  a  falsa  demonstratio,  notwithstanding 
^tir  fosUion  in  the  description  of  the  way ;  and  the 
^ted  must  be  construed  as  giving  a  right  of  xoay  over  the 
'tiUroase  in  No,  14,  thai  being  the  only  access  which  could 
^9e  been  referred  ibhythe  grant, 

(«^)  fi^orted  by  J.  F.  Walby,  Esq.,  Barrister-at- 


Action. 

The  plaintiff  carried  on  the  business  of  ladies'  tea- 
rooms and  a  ladies'  club.  The  defendants  were  the 
occupiers  and  owners  for  a  term  of  years  of  Nos.  13 
and  14,  Old  Bond -street. 

By  an  underlease  of  the  24th  of  December,  1895, 
four  rooms  on  the  second  floors  of  Nos.  13  and  14,  and 
one  room  on  the  third  floor  of  No.  14,  were  demised 
to  the  plaintiff  '*  together  with  free  ingrcRS  and 
egress  for  the  lessee,  her  servants  and  customers, 
through  the  staircase  and  passages  of  No.  13  afore- 
said to  and  from  the  premises  hereby  demised  on  the 
second  floor  of  the  said  messuaares  Nos.  13  and  14 
aforesaid,  and  through  the  staircase  and  passages  of 
No.  14  aforesaid  from  the  second  floor  of  the  said 
premises  to  and  from  the  room  hereby  demised  on  the 
third  floor  of  No.  14  aforesaid  at  all  times  during  the 
term  hereby  granted." 

It  appeared  that  there  was  no  staircase  in  No.  13 
leading  from  Old  Bond-street  directly  to  the  demised 

E remises,  the  only  staircase  which  gave  such  access 
aving  been  pulled  down  when  the  lift  was  made  in 
1893.  There  was,  however,  a  staircase  in  No.  14,  but, 
as  this  was  entered  through  the  defendants'  shop  on 
the  ground  floor  of  No.  14,  the  defendants  declined  to 
allow  the  plaintiff  to  use  this  staircase  except  in  case 
of  fire  or  other  emergency,  and  insisted  that  she  and 
her  customers  must  gain  access  to  the  demised 
premises  by  means  of  the  lift  in  No.  13,  for  the  use  of 
which  by  the  plaintiff  special  provisions  had  been 
made  by  the  underlease. 

The  plaintiff  claimed  a  declaration  that,  under  the 
circumstances,  and  upon  the  true  construction  of  the 
underlease,  she  was  entitled  to  a  right  of  access  to  the 
demised  premises  through  the  shop  by  the  staircase  in 
No.  14. 

The  defendants  counterdaimed  for  rectification  of 
the  underlease,  on  the  ground  of  common  mistake,  bv 
striking  out  from  the  grant  the  words  *'  the  staircase  ' 
and  all  other  words  purporting  to  grant  any  right  of 
way  other  than  the  n^ht  to  use  the  lift  in  No.  13  and 
the  passages  leading  hereto  and  therefrom. 

FarweU,  Q,C,,  and  Stock,  for  the  plaintifiii. — On  the 
true  construction  of  this  grant,  a  right  of  access  to 
the  staircase  leading  to  the  demised  premises  was 
given  to  the  plaintiff,  and  the  words  *'  ox  No.  13  "  is 
falsa  demonstratio,  and  may  be  disregarded :  Elphin- 
stone  on  Interpretation  of  Deeds,  pp.  157  and  158. 

Levett,  Q.C.,  and  J,  R,  Brooke,  for  the  defendants.— 
The  doctrine  of  falsa  demonstratio  does  not  apply  to 
this  case.  Tou  cannot  construe  a  grant  of  way  over 
the  staircase  of  No.  13  into  a  grant  of  way  over  the 
staircase  in  No.  14. 

FarweU  replied. 

Cur,  adv,  vult* 

Aug.  6.— BoMEB,  J. — The  first  point  which  arises 
concerns  the  true  construction  of  the  underlease  to 
the  plaintiff,  and  may  be  shortly  stated  as  follows: 
[His  lordship  having  shortly  stated  the  facts,  and 
the  words  of  the  grant,  continued :]  Now,  there  was 
and  is  a  staircase  leading  to  and  from  the  demised 
rooms,  and  no  other  way  to  which  the  grant  of  the 
right  of  ing^ss  and  egress  could  apply:  but  this 
staircase  is  in  No.  14,  and  not  in  No.  13.  There  is  a 
staircase  in  No.  13,  but  it  does  not  lead  to  the 
dendsed  rooms,  and  it  is  now  common  ground  that 
that  staircase  was  certainly  not  demised  or  referred  to 
by  the  grant  in  question.  The  question  is  whether 
under  these  circumstances,  as  a  matter  of  construction 
of  the  underlease,  a  right  of  way  over  the 
staircase  that  does  lead  to  the  rooms  must  not  be  held 
to  pass,  and  the  words  in  the  grant  **of  No. 
13"   be   rejected   as    fcUsa   demonstratio.      To  my 


*♦  fr*  * 


io 


THE  WEEKLY  REPORTER.      ik«..  m  i8«8.]    Vol.  XLTIL 


H.  C.     CowEN  V.  Truepitt  (Limited).— Kbnnaird  (Applt.)  v.  Cory  &  Son  (Lim.)  (Respts).      H.  C. 


mind  the  point  is  one  of  great  difficulty.  Since 
the  trial  I  have  considered  the  nnmeroos  authorities 
bearing  on  the  point,  some  of  which  are  not  easy  to 
reconcile,  and  in  the  result  I  have  come  to  the 
condnsion  that  on  this  question  of  construction  the 
plaintiff  is  right. 

The  principle  on  which  the  cases  bearing  on  the 
point  have  been  decided  has  been  variously  stated. 
One  way  in  which  it  may  be  put  is  the  foUowiog : 
**  In  construing  a  deed  purporting  to  assure  a 
prop^ty,  if  there  be  a  description  of  the  property 
sufficient  to  render  certain  what  is  intended,  the 
addition  of  a  wrong  name  or  of  an  erroneous  state- 
ment as  to  quantity,  occupancy,  locality,  or  an 
erroneous  enumeration  of  particiuars,  will  have  no 
e£kot."  And  Parke,  J.,  in  Doe  d.  Smith  v,  Galloway, 
5  B.  &  Ad.  43,  at  p.  51,  stated  the  principle  as  follows : 
"The  rule  is  clearly  settled,  that  where  there  is  a 
sufficient  description  set  forth  of  premises  by  giving 
the  name  of  a  close  or  otherwise  we  may  reject  a 
false  demonstration.'*  Among  the  numerous 
authorities  illustrating  the  principle  £  will  select  the 
case  of  Wrotedev  v.  Adama,  Plowden  187,  for  the 
observations  of  the  court  in  that  case  at  p.  191  of  the 
edition  of  1816  appear  to  me  to  bear  direcUy  on  the 
case  before  me.  The  court  there  had  to  consider  the 
effect  of  a  lease  of  all  the  lessor's  farm  in  Brosley, 
then  in  the  tenure  and  occupation  of  Boger  Wilcox, 
and  decided  that  inasmuch  as  the  word  '*farm*' 
signified  the  capital  or  chief  messnaffe  or  house  and 
all  the  lands  lying  to  it,  and  so  had  a  certainty  in 
itself,  the  court  could  disregard  the  erroneous 
description  of  **  in  the  tenure  and  occupation  of 
Boger  Wilcox,"  because  "  there  is  a  certainty  in  the 
thing  demised — viz.,  the  farm  in  Brosley,  and 
so  another  certainty  put  to  a  thing  which  was 
certain  enough  before  is  of  no  manner  of  effect"  ; 
and  the  court  distinguished  the  case  from  one  where 
the  property  was  merely  described  by  an  uncertain 
(t.e.,  by  a  general)  description  followed  by  a  certain 
one,  and  the  distinction  was  illustrated  thus — a 
release  of  all  my  right  in  all  my  lands  in  Dale  which 
I  bftve  hv  descent  on  the  part  of  my  father,  and  I 
have  lands  in  Dale  but  none  by  descent  on  the  part 
of  mj  father,  there  the  release  is  void ;  but  a  release 
of  Wniteacre  in  Dale  which  I  have  by  descent  on  the 
part  of  my  father  is  good  if  I  have  Whit«u)re,  though 
not  by  descent  on  the  part  of  my  father.  Now,  when 
I  come  to  apply  this  principle  to  the  case  before  me, 
considerable  difficulty  arises  owing  to  the  wording  of 
the  gpmt  of  the  right  of  way,  and  especially  to  the 
position  of  the  words  **oi  No.  13."  But  looking 
at  the  question  as  one  of  substance  rather  than  of 
form,  it  appears  to  me  that  the  most  important 
matter  to  be  borne  in  mind  in  construing  the  grant  is 
that  it  is  a  ri^ht  of  way  over  the  staircase  and 
passages  which  led  to  and  from  the  demised  rooms. 
This  causes  no  ambiguity  or  doubt  whatever;  the  way 
is  made  certain,  and  is  in  no  sense  described  in  an  un- 
certain or  genenJ  manner ;  then  does  the  addition  of  the 
words  "of  No.  13"  compel  tiie  court  to  hold  that  the 
otherwise  dear  grant  is  to  be  held  void,  or  cannot  the 
court  reject  the  words  as  being  faUa  denumstratio? 
In  my  opinion  the  latter  is  the  correct  view,  and  the 
court  ought  to  hold  the  deed  effectual  as  granting  the 
right  of  wtty  over  the  only  access  which  could  have 
been  referred  to  by  the  grant  in  question.  I  think  no 
difference  ought  to  be  drawn  between  this  grant 
according  to  its  actual  wording  and  a  grant  worded 
thus:  "  Together  with  free  ingress  and  egpress  for  the 
lessee,  her  servants  and  customers,  through  the  stair- 
case and  passages  which  lead  to  and  from  the  demised 
rooms  and  which  are  in  No.  13,"  where  I  think 
comparatively  little  difficulty  would  have  been  felt 
b^  the  court  m  rejecting  the  added  words  *'and  which 


are  in  No.  13."  For  these  reasons  I  construe  the 
grant  in  favour  of  the  plaintiff's  contention,  though  I 
teel  great  doubt  on  the  x>oint. 

Judgment  for  the  plaintiff  and  against  the  de/endanU^ 
counter-claim. 

Solicitors,  W,  Hilton  Perkin;  W,  H.  Herbert, 


Ebnnaibb  {Appellant)  v,  CoBY  &  Soir  (LncrrsD) 

{Respondents),  (a.) 

TJiamee  nauigation^Watermen — Towing  barges  on  river 
— Bye-law  providing  for  licensed  waterman  on  nieam- 
boat  employed  in  towing  barges — Validity — Watermen 
and  Lightermen  Amendment  Act,  1859  {22  <€;  23  VieL 
c.  cxxxiii,),  8.  80. 

Section  80  of  the  Watermen  and  Lightermen  Amend- 
ment Act,  1859,  gave  power  to  the  Company  of  Waiermen 
and  Lightermen  of  the  River  Thames  to  make  bye-lawt 
**/or  the  government  o/  the  company,  and  for  the  govern^ 
ment  and  regulation  of  lightermen  and  watermen,  and 
for  carrying  into  effect  the  purpoeee  of  the  Act  and  the 
several  powers  and  authorities  thereby  vested  in  the 
company,** 

Held,  that  a  bye-law  made  under  this  section,  requiring 
that  "every  steamboat  navigated  on  the  river  in  the 
towing  of  barges,  vessels^  and  craft  should  have  om 
licensed  waterman  on  board  such  steamboat  for  the 
purpose  of  assisting  in  the  management  and  navigation 
thereof**  was  ultra  vires  and  invalid,  as  not  coining 
within  the  scope  of  any  of  tJie  purposes  specified  in  the 
section. 

Case  stated  by  the  police  magistrate  for  the  borough 
of  West  Ham. 

An  information  was  laid  by  the  appellant  stating 
that  the  steamboat  Rotifer,  of  which  the  respondents 
were  the  owners,  on  the  6th  of  December,  1897,  in 
the  Biver  Thames  off  Silvertown,  in  the  borough  of 
West  Ham,  unlawfully  towed  the  bam  HeUy  without 
having  a  Ucensed  waterman  on  board  such  steamboat 
for  the  purpose  of  assisting  in  the  management  and 
navigation  of  the  same,  contrary  to  bye-law  60  of  the 
bye-laws  made  under  the  Watermen  and  Lighter- 
men Amendment  Act,  1859  (22  &  23  Yiot  o. 
cxxxiii.). 

Upon  this  information  a  summons  was  issued,  and 
upon  the  hearing  of  the  same  on  the  19th  of  January, 
1898,  the  learned  magistrate  found  the  following 
facts — namely :  That  the  steamboat  Rotifer  did  on  the 
6th  of  December,  1897,  on  the  Biver  Thames  off 
Silvertown,  tow  and  navigate  one  barge  without 
having  on  board  such  steamboat  a  licens^  watemiaa 
to  assist  in  the  management  and  navigation  thereof. 

The  Watermen  and  Lightermen  Amendment 
Act,  1859,  provides : 

Section  80. — "  The  said  court  of  master,  wardens, 
and  assistants  are  hereby  empowered  from  time  to 
time  to  make  such  bye-laws  as  they  think  proper  for 
the  government  of  the  said  company,  and  for  the 
government  and  regulation  of  lightermen  and  water- 
men, and  for  carrymg  into  eflSsot  the  purpoees  of  tins 
Act  and  the  sevenl  powers  and  aataonties  heceby 
vested  in  the  said  oompanv,  with  power  to  aonex 
reasonable  penalties  and  f orfeitures  for  the  breach  of 
such  bye-laws  respectively  not  exceeding  the  sum  of 
five  pounds  for  any  one  offence,  so  that  the  same 
bye-laws  be  not  inconsistent  with  any  of  the  law*  of 

(a.)  Beported  by  Sir  Shxbston  Bakbb,  Bart, 
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thif  kiiigdom,  or  with  this  Act,  or  with  any  of  the 
bye-lftWB,  roles,  orders,  or  regulations  made  or  to  be 
iDsde  hv  the  oonserrators  of  the  Biver  Thames  under 
fhe  aathority  of  the  ^niames  Conserranoy  Aot,  1857, 
or  of  any  Aot  for  the  time  being  in  foroe  relating  to 
the  oonssarvaacy  of  the  Biver  Thames ;  and  also  from 
time  to  time  to  alter,  amend,  and  repeal  suoh  bye- 
kws,  or  any  of  them ;  provided  always,  that  no  such 
bye-laws  shall  in  any  way  interfere  with  the  tolls  of 
the  Suiday  ferries  hereinbefore  authorized,  and  that 
DO  snch  bye-laws  or  alterations  in  any  bye-laws  shall 
be  of  any  validity  until  they  shall  have  been 
approved  by  the  conservators  of  the  River  Thames." 

Under  section  80  of  the  Aot,  bye-laws  were  made 
by  the  Company  of  Watermen  and  lightermen  of  the 
Biver  Thames,  for  their  government,  and  for  the 
go?eniment  and  regulation  of  watermen,  lightermen, 
hiTge-owners,  and  others  connected  with  the  navi- 
gation of  the  River  Thames  between  Teddington  Lock 
and  Lower  Hox>e  Point,  near  Gravesend,  and  made  in 
pQitoanee  of  and  for  carrying  into  effect  the  purposes 
of  the  Act,  and  the  several  powers  and  authorities 
thereby  vested  in  the  company. 

fiye-law  60  provided : 

'*That  eveiy  steamboat  navigated  on  the  river 
vitidn  tbe  limits  of  this  Act,  in  the  towing  of  barges. 
Haters,  vessels,  and  craft,  shall  have  one  licensed 
vaftoman  on  board  such  steamboat  for  the  purpose 
of  assisting  in  the  management  and  navigation  there- 
of. And  if  any  such  steamboat  shall  be  navigated  in 
coDtravflUtion  of  this  section,  the  owner  thereof,  or 
the  master  in  charge  of  the  same,  shall  incur  a  penalty 
lot  Gcoeeding  forty  shillings ;  and  that  every  barge, 
Bghter,  or  craft  towed  on  the  river  by  steamboat, 
ihaQ  have  one  licensed  lighterman,  or  licensed 
qipnntioe  at  the  least,  in  charge  thereof  to  steer  and 
navigate  the  same ;  and  if  the  same  shall  be  navigated 
in  oontravention  of  this  section,  the  owner  thereof,  or 
the  penon  in  charge  of  any  such  craft,  shall  incur  a 
penalty  not  exceeding  forty  shillings.*' 

It  was  contended  before  the  magistrate  by  the 
nipondeotB — (1)  That  bye-law  60  was  ultra  vires  and 
not  within  the  scope  of  section  80  of  the  Act  of  1859  ; 

(2)  that  tbe  bye-Liw  was  inconsistent  with  the  Act, 
inMmn^^  as  the  Act,  in  seotion  66,  has  a  proviso  that, 
vith  regard  to  the  matters  coming  under  that  section, 
if  the  owner  prove  that  he  is  xmable  for  tJe  usual 
OQoipeDsation  to  obtain  the  services  of  a  lighterman 
or  apprentice  as  required  by  the  section,  then  no 
iaeh  penalty  shall  be  payable  by  him;  whereas 
a  bye-law  60,  which  requires  in  some  cases  a 
vatennan  and  in  some  cases  a  lighterman 
to  be    employed,    there   is     no   similar    proviso; 

(3)  thai  the  bye-law  was  unreasonable,  and  especially 
cathe  ground  that,  alUiough  it  purports  to  confer 
entain  privilc^^  on  watermen,  neither  the  Act  nor 
fte  bye-laws  impose  any  corresponding  obligraition  on 
ftem  to  work  on  a  steam  tug ;  (4)  and  in  me  alter- 
natife  that,  if  the  bye-law  is  good,  no  offence  had 
been  committed  as  only  one  barge  was  being  towed. 

The  magistrate  dismissed  the  information  on  the 
Itvound  tJiat,  looking  at  the  general  scope  of  the 
Watermen  and  lightermen  Amendment  Act,  1859, 
iod  the  interpretation  given  by  section  3  of  the  Act 
to  the  woid  "waterman,"  bye-law  60— so  far  as  the 
istnrmation  before  him   was  ooncemed — was   ultra 


The  qaeMoa  for  the  opinion  of  the  court  was — 
Whetiber  t^  magistrate  was  right  in  his  decision  in 
koUiiig  l^eVye-law  No.  60  to  be  ultra  vires  ? 

AihUnif  for  the  appellant. — Section  80  is  the  section 
which  gives  the  company  power  to  make  these  bye- 
lawi,  and  4nder  that  section  these  bye-laws  were 
nsde,  the  section  ^vin^  power  to  make  bye-laws 


"  for  the  government  of  the  company,  and  for  the 
government  and  regulation  of  lightermen  and  water- 
men, and  for  carrying  into  effect  the  purposes  of  Uie 
Aot,  and  the  several  powers  hereby  vested  in  the 
company.'*  The  preamble  of  the  Act  shows  what 
some  of  these  purposes  of  the  Act  are — namely,  for 
'*  the  regulation  of  the  persons  employed  to  navigate  " 
the  barges,   and    for  **  the    security  of   passengers 

riing  to  and  fro  on  the  river.''  The  bye-laws  may 
supported  as  coming  within  the  teorms  of  this 
preamble  as  well  as  within  the  scope  of  section  80. 
It  is  also  a  reasonable  bye-law,  as  it  is  a  reasonable 
thing  for  the  conmion  safety  to  require  that  when  a 
steamboat  is  employed  on  the  River  Thames  in  towinff 
barges  there  should  be  one  licensed  waterman  on  boara 
to  assist.  In  Elmwe  v.  Hunter,  3  C.  P.  D.  116, 26  W.  R. 
Big.  215,  which  came  under  section  66,  six  barges  were 
fastened  together  and  were  towed  by  a  steam  tug ; 
four  men  were  in  charge,  and  there  was  no  person  on 
board  the  two  last  barges,  and  the  court  there  decided 
that  these  two  barges  were  *'  worked  or  navi^ted  " 
in  oontravention  of  the  Act.  The  bye-law  m  this 
case  was  within  the  powers  of  the  company  to  make, 
and  was  also  reasonable,  and  it  is  therefore  a  valid 
bye-law. 

He  also  referred  to  Oosling  v.  Qretni^  41  W.  R.  141, 
[1893]  1  Q.  B.  109 ;  "  The  Quickstep,''  15  P.  D.  196, 
39  W.  R.  Dig.  214 ;  RoUes  v.  N^ell,  39  W.  R.  96,  25 
Q.  B.  D.  335  ;  and  Edmonds  v.  Master  of  the  Company 
of  Watermen  and  Lightermen,  24  L.  J.  M.  C.  124. 

C,  A,  Russell,  Q,C,  {Tudor  Howdl  with  him),  for  the 
respondents. — The  preamble  states  that  one  of  the 
objects  of  tiie  Act  is  that ''  proper  regulations  should 
be  made  for  the  navigation  of  barges,  &c.,  carrying 
goods,  wares,  and  merchandize,"  and  section  66  deals 
with  that  matter  and  provides  that  ''no  barge, 
lighter,  boat,  or  other  lil^  craft  for  the  carrying  of 
goods  shall  be  worked  or  navigated  unless  there  snail 
be  in  charge  of  such  craft  a  licensed  lighterinan  or 
qualified  apprentice,"  and  there  is  this  important 
proviso,  that  the  penalty  is  not  to  be  incurred  if  the 
owner  of  the  barge  show  that  he  could  not  for  the 
usual  remuneration  obtain  the  services  of  a  lighter- 
man. Then  section  80  gives  power  to  make  bye-laws 
for  the  various  objects  specified  in  that  section.  This 
bye-law  does  not  come  within  any  of  those  purposes. 
It  is  not  a  bye-law  "for  the  government  of  the 
company,"  or  '*  for  the  government  and  regpilatipn  of 
watermen  and  lightermen,"  or  "for  carrying  into 
effect  the  purposes  of  the  Aot  and  the  several  powers 
vested  in  the  company."  It  does  not  come  within 
any  of  these  objects,  but  is  merely  a  bye-law  made 
by  the  company  in  their  own  interests.  It  is  also 
unreasonable,  as  it  contains  no  proviso  similar  to 
that  in  section  66  of  this  Aot,  and  it  could  not  be 
carried  out.  The  magistrate  was  therefore  right  in 
holding  it  to  be  bad. 

Ashton  in  reply. 

Cur»  adv,  vuU. 

July  2. — ^The  written  judgment  of  the  court 
(Wills  and  Kennkdy,  JJ.)  was  delivered  by 

Wills,  J. — The  decision  of  the  learned  magistrate 
is  in  our  opinion  correct.  We  shall  not  attempt  to 
define  the  office  of  a  bye-law,  or  to  lay  down  the 
limits  of  its  operation.  It  is  sufficient  to  say  that 
bye-laws  of  the  class  with  which  we  are  dealing 
derive  their  authority  from  the  statute  which  gives 
power  to  make  them,  and  the  provisions  of  different 
statutes  in  that  behalf  vary  almost  infinitely ;  so  that 
it  is  necessary  in  any  particular  instance  to  look  to 
the  enactment  under  the  authority  of  which  the 
liye-law  affected  to  be  made,  and  to  see  whether  or 
not  it  is  within  tbe  stt^tutory  power,    The  b^law 
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with  which  we  hwe  to  do  is  one  made  by  the  court 
(duly  empowered  to  make  bye-Uws)  of  the  master, 
wardeiu,  and  commoaalty  of  the  watermen  and 
lightermen  of  the  Hivpr  Thames ;  and  section  80  of  their 
Act  of  1859  (22  &  23  Vict.  c.  cxxxiii..  Session  2)  is 
the  enactment  upon  which  the  power  to  make 
bye-laws  is  foonded.  It  provides  that  **  the  ooart 
of  master,  wardens,  and  assistants  are  hereby 
empowered  from  time  to  tinne  to  make  such  bye- 
laws  as  they  think  proper  for  the  government 
ef  the  said  company,  and  for  the  government 
and  regulation  of  lightermen  and  watermen, 
and  for  carrying  into  effect  the  purposes  of  this  Act 
and  the  several  powers  and  authorities  hereby  vested 
in  the  said  company."  The  bye-law  in  question  is 
bye-law  60.  Ic  provides :  *'  That  every  steamboat 
navigated  on  the  river  within  the  limits  of  this  Act, 
in  the  towing  of  barges,  lighters,  vessels,  and  craft, 
shall  have  one  licensed  waterman  on  bourd  such 
steamboat  for  the  purpose  of  assisting  in  the  manage- 
m<*nt  and  navigation  thereof,"  and  imposes  a  penalty 
of  40i<.  upon  the  owner  or  master  in  charge  of  any 
steamboat  navigated  in  contravention  of  this 
"section"— that  is,  of  this  bve-law.  The  word 
*'  vessel "  in  this  hye-law  must  oe  read  as  vessel  of 
the  like  kind  with  barge  or  lighter.  Nothing  is 
clearer  in  the  Act  of  1859  than  that  the  only  craft  it 
deals  with  (excepting  passenger  boats)  are  lighters, 
barges,  and  kinared  craft,  and  that  in  the  few  places 
in  which  the  word  '*  vessel "  has  been  introduced  it 
refers  to  vessds  of  the  like  kind  with  lighters  and 
barges,  and  not  to  vessels  of  all  sorts ;  and  it  is  fair, 
therefore,  in  favour  of  the  bye-law  to  give  it  the  same 
meaning  in  the  bye-law,  otherwise  it  would  be  pre- 
posterously beyond  anything  within  the  purview  of 
the  Act.  Now,  the  bye-law  is  clearly  not  one  for  the 
government  of  the  company,  nor  for  the  governing 
and  regulation  of  lightermen  or  watermen ;  it  can 
only  be  supported  therefore  if  it  aid  in  carrying  into 
effect  the  purposes  of  the  Act,  or  some  one  or 
more  of  the  powers  and  authorities  vested  in  the 
company  by  tiie  Act.  It  is  necessary  therefore  to  see 
what  these  purposes  and  what  these  powers  and 
authorities  are.  Fart  of  the  preamble  of  the  Act 
recites  that  it  is  expedient  that  proper  regulations 
should  be  made  for  the  navigation  of  barges,  lighters, 
boats,  and  other  light  cran  carrying  goods,  wares, 
and  merchandize  within  the  limits  of  this  Act,  and 
for  the  regulation  of  the  persons  employed  to 
navi^te  the  same,  and  for  the  security  of  passengers 
passmg  to  and  fro  on  the  said  river  in  boats  and  other 
craft,  and  for  the  orderly  conduct  of  the  traffic  on 
the  said  river,"  and  it  was  argued  broadly  that  all 
the  matters  referred  to  in  this  recital  are  amongst  the 
purposes  of  the  Act,  and  that  the  court  had  power  to 
make  the  bye-law  in  question  inasmuch  as  its  object 

Iit  was  said^  fell  under  one  or  another  of  the  above 
Leads.  This  argument,  however,  magnifies  to  the 
extent  of  distortion  the  proper  office  of  a 
preamble.  If  it  is  sound,  there  is  hardly 
a  subject  connected  with  the  traffic  on  the 
river,  whether  for  business  or  pleasure, 
goods  or  passengers,  which  might  not  he  dealt 
with — ^from  a  cockboat  to  an  ocean  steamer— 
or  the  regulation  of  speed,  manninff,  lights,  and 
everything  else  which  may  be  considered  to  bear 
upon  the  security  of  passengers  in  boats  and  craft, 
or  the  orderly  conduct  of  traffic.  It  does  not  follow 
that  because  large  words  are  used  in  a  preamble 
everything  to  which  they  can  be  referred  is  within 
the  scope  of  the  Act.  They  may  be  useful  to  a 
limited  extent  in  helping  to  interpret  doubtfcd 
passaeee  or  phrases  in  the  Act,  but  they  do  not 
extend  its  provisions  or  its  scope  beyond  what  the 
enAothig  parts  of  the  Act  oontain,  and  it  is  necessary, 


therefore,  to  see  what  the  Act  does  provide  for. 
Sostion  2  defines  a  '* passenger  boat^'  as  "any 
sailing  boat,  river  steamboat,  row-boat,  wherry,  or 
other  like  craft  used  for  carrying  passengers  nithin 
the  limits  of  this  Act,  unless  there  is  something  in 
the  context  inconsistent  with  such  a  meaning." 
Section  3  defines  a  "lighterman"  as  "any  person 
working  or  navigating  for  hire  a  lighter,  oarge, 
boat,  or  other  like  craft  within  the  limits  of  this 
Act,"  and  "  waterman"  as  "  any  person  navigating, 
rowing,  or  working  for  hire  '  a  passenger  boat,* 
unless  there  is  something  in  the  context  inoonsisteat 
with  such  meanings."  Sections  6-42  refer  to  the 
interna]  affairs  of  the  company.  Sections  43-45  (now 
repealed)  require  lighters  and  such-like  craft  to  he 
registered  and  certain  particulora  to  be  painted 
visibly  on  the  craft,  lotions  46-52  regulate  the 
apprentices  and  their  indentures  and  rights,  and 
section  53  refers  to  the  registration  of  persons  who 
may  enter  into  indentures  with  apprentices.  Section 
54  enacts  that  "if  any  person,  not  being  a  freeman 
licensed  iu  pursuance  of  this  Act,  or  an  apprentice 
qualified  according  to  this  Act,  to  a  freeman 
.  .  .  shall  at  any  time  act  as  a  waterman  or 
lighterman,  or  ply  or  work  or  navigate  any  wherry, 
passenger  boat,  lighter,  vessel,  or  other  craf  c,  upon 
the  river  .  .  .  within  the  limits  of  this  Act,  for 
hire  or  gain,"  he  shall  be  liable  to  a  penalty :  Pro- 
vided that  any  person  licensed  as  herein  provided 
or  qualified  apprentice  may  work  as  a  lighterman. 
Sections  55-60  regulate  the  qualifications  of  applicants 
for  a  lighterman's  or  waterman's  licence  and  the  fees 
payable  in  respect  of  them.  Section  61  enacts  that 
every  apprentice  may,  upon  certain  conditions, 
become  a  freeman.  Sections  62-65  deal  with  matters 
connected  with  licences.  Section  66  has  more  beariog 
upon  the  matter  in  hand.  It  enacts  that  "  no  barge, 
lighter,  boat,  or  other  like  craft  for  the  carrying  of 
goods,  wares,  or  merchandize  shall  be  worked  or 
navigated  within  the  limits  of  this  Act,  unless  there 
be  in  charge  of  such  craft  a  lighterman  Heensed  in 
manner  hereinbefore  mentionea,"  or  an  apprentioe 
"  qualified  as  hereinbefore  mentioned,"  and  imposes 
a  penalty  not  exceeding  £5  for  a  breach  of  the 
section,  unless  the  owner  of  the  boat  proves  that  he 
is  unable  for  the  usual  compensation  to  obtain  the 
services  of  a  licensed  lighterman  or  apprentioe. 
Section  67  provides  with  regard  to  passenger  boats 
that  no  unlicensed  person  shall  row,  steer,  or 
navigate  them  for  hire  within  the  limits  aforesaid, 
under  a  Hke  penalty.  Sections  68-79  contain 
various  miscellaneous  provisions  having  no  bear- 
ing whatever  upon  the  present  question,  and  the 
same  may  be  said  of  therest  of  the  Act  (sections  81-103) 
following  section  80,  which  gives  the  power  to  make 
bye-laws.  It  seems  to  us  that  there  is  no  nngle 
provision  or  purpose  of  the  Act  which  is  subserved  by 
the  requirement  that  a  steamboat  towing  barges  shafi 
have  on  board  one  Uoensed  waterman  to  assist  in  the 
navigation  a^d  management  thereof.  The  bye-law 
provides  not  even  for  compulsory  pilotage,  but  merely 
for  compulsory  employment.  A  person  who  is  to 
assist  in  the  management  and  navigation  of  the 
vessel  must  necessaruy  be  under  the  orders  of  the 
captain,  or  whoever  represents  the  captain,  he  has  no 
right  to  give  an  order  or  to  take  the  helm,  or  to  do 
anytiiing  but  obey  the  captain's  orders,  a  position  for 
whidh  any  able-bodied  man,  accustomed  to  ato^,  is 
just  as  competent  as  the  waterman*  It  is  a  cunoos 
thing,  and  interesting  as  showing  how  little  the 
framers  of  these  bye-laws  were  thinking  of  anything 
tendmg  to  the  convenience  or  safety  of  iiaviffation« 
that  the  person  who  must  be  taken  on  board  the  tug 
is  not  even  to  be  a  lighterman,  but  a  waterman,  who 
kacoording  to  the  Act  is  a  person  haTing  especially  to 
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do  with  paBsenger  boats.     The  Act  gives  no  special 
priTileges  of  employment  to  watermen  or  lightermen, 
except  to  the  extent  provided  for  by  section  66  as  to 
lightermen,  and  by  section  67  as  to  watermen  (inolad- 
ing   in    both  cases    apprentices    to    the    respective 
branches  of  the  trade),  and  the  bye-law  attempts  to 
extend  these  privileges  and  to  force  upon  the  owners 
of  tog-boats  members  of  the  company  to  perform 
services  for  which,  so  far  as  the  Act  is  concerned,  the 
owsen  are  at  liberty  to  go  into  the  open  markef.. 
Section  66  has  been  relied  upon  in  a  way  which  is  not 
very  easy  to  follow,bnt  seemsWcome  practically  to  this 
— that  the  steamboat  is  concerned  in  the  navigation  of 
tbe  lighters  she  tows  and  that  therefore  there  ought 
to  be  a  Hcensed  person  in  charge  of  her,  and  that  the 
l^e-law  enacts  something  less  and  is  therefore  not 
objectionable.    It  is  true  that  in  a  senbe  the  tug  is 
oonoemed  in  the  navigation,  but  she  is  not  a  lighter 
or  oUier  oraft  for  the  carrying  of  goods,   and  there 
ii  notiiing  in  the  Act  anywhere  giving  the  court  of 
the  company  a  power  to  interfere  with  the  owner  or 
master  of  the  i^g  in  managing  his  steamboat  as  he 
may  think  fit.    The  framers  of  the  bye-laws  have 
taken  a  very  extravagant   view  of  their  powers  of 
legislatioii,   for  they  have  not  hesitated  to  enact  in 
h^law  98  that  if  any  person  shall  act  as  master,  or 
in  command  of,  or  asost  in  the  management  of,  anv 
iteam  or  sailing  boat  or  vessel  whose  voyage  shaU 
commence  or  terminate  within  the  limits  of  the  Act, 
antil  licensed  by  the  court  in  the  way  provided  by 
the  Act,  he  shall  be  liable  to  a  penalty.    According 
to  this    bye-law,    no  person    can   use  the  water- 
way    of    the    Thames,    a    highway     from     time 
immemorial,    for    any    purpose    if   it   be     begun 
or  ended    within   the   limits  in  question,   for  any 
purpose  of  pleasure,  trade,  or  business,  without  pnt- 
tiDg  a  licensed  waterman  or  lighterman  in  command. 
I  am  not  surprised  that  we  were  told  that  no  attempt 
had  been  made  to  enforce  the  bye-law ;  but  it  affords 
a  key  to  a  sood  deal  that  would  otherwise  be  startling 
in  the  bye-laws.    We  have  no  doubt  therefore  that 
the  bye-law  in  question   is  radically  bad.    Were  it 
even  within  the  general  scope  of  the  powers  to  make 
bye-laws  it  would  be  in  the  highest  degree  unreason- 
able upon  another  ground.      There  is  no  exemption 
from   the  penalty,   whatever   be  the    circumstances 
under  whidi  the  failure  to  take  a  waterman  on  board 
the  tog  occurs.    There  may  be  none  available,  or  the 
one  available  may  demand  an  exorbitant  sum ;  the 
penalty  attaches  notwithstanding,  and  the    saving 
provision  which  in  the  Act  was  made  applicable  to 
a  case  under  section  66,  and  exempted  the  owner,  if 
the  lighterman  could  not  be  got  for   an  ordinary 
wage,  is  wanting  in  the  bye-law.    But  our  objection 
goes  far  deeper,  and  could  not  be  removed  by  any 
mare  modification  of  this  bye-law.      It  only  remains 
to  say  a  word  or  two  about  two  cases  which  were 
pressed  upon  us  by  Mr.  Ashton  in  the  course  of 
sigament,     in    which    certainly     everything   that 
iDgenoity  could  sumest  was  urged  on  behalf  of  the 
ease  of  his  dient.    In  Elmore  v.  Hunter  it  was  held 
that  where  six  barges  were  being  towed  by  a  tug, 
and  there  were  only  four  lightermen  in  charge,  section 
66  of  the  Act  was  violated,  for  the  reason  that  the 
harges  were  being  "  worked  or  navigated  "  notwith- 
•tanding  that  th(-y  were  being  towed.      It  is  very 
difficolt  to  see  how  any  court  could  possibly  have 
onme  to  any  other  conclusion.    What  we  have  stated 
ii  the  decision,  and  the  whole  of  it,  and  it  deems  to 
m  to  have  no  bearing  whatever  upon  the  validity  of 
hye-law  60,  or  any  other  that  we  know  of.    In  I^lle$ 
▼.  NeweU  a  prosecution  was  instituted  under  bye- law 
59  of  the  Watermen's  Ck)mpany,  which  says  that  if 
toy  person  when  in  charge  of  and  navigating  any 
itwmboat  on  the  Thames  shall  at  the  same  time  tow 


more  than  six  barges  exceeding  ten  tons  each  attached 
thereto,  he  shall  mcur  a  penalty.  The  person  prose- 
cuted had  been  in  charge  of  a  steaniboat  tov:ing 
thirty-one  such  barges  into  a  dock  communicating 
with  the  Thames.  The  court  held  that  under  the 
circumstances  of  the  case,  to  which  it  is  not  necessary 
further  to  allude,  he  had  not  in  so  doing  been  navi- 
gating the  Biver  Thames,  and  quashed  a  conviction 
that  had  taken  place.  The  decision  certainly  has  not 
the  slightest  bearing  upon  the  present  question,  but 
Lord  Coleridge  sp^Jcs  of  the  bye- law  as  in  itself 
reasonable  and  useful.  There  had  been  no  question 
raised  as  to  its  validity,  and  no  reference  to 
the  powers  under  which  the  bye-law  was  made, 
and,  therefore,  there  is  no  expression  of  judicial 
opinion  that  the  bye-law  was  within  these  powers. 
It  is  perha^  unnecessarv  to  express  any  opinion  upon 
that  question.  Bye-law  59  is  clearly  of  a  very 
different  character  from  bye-law  60.  There  is  nothing 
on  the  face  of  it  unreasonable,  and  it  may  be  a  useful 
regulation  in  the  interests  of  public  safe^,  which 
would  be  good  enough  if  made  by  the  authoritv  of 
persons  having  power  to  legislate  in  that  behalf. 
Bye-law  60,  on  the  other  hand,  would  seem  to  sub- 
serve no  purpose  except  to  find  work,  or  at  all  events 
pay,  for  watermen.  But  we  confess  that,  except  in 
the  very  general  words  of  the  preamble,  with  which 
we  have  already  dealt,  we  can  find  nothing  in  the 
Act  from  beginning  to  end  to  which  bye-law  69  can 
be  considered  as  ancillary. 

Appeal  allowed. 

Solicitor  for  the  appellant,  Arthur  (7.  Kent, 

Solicitors  for  the  respondents,  Sewell,  Edvmrds^  & 
NevilL 


SlSdt:}  July  19,  1898. 

Plymouth  Union  v.  Azminsteb  Union,  (a.) 

Poor  law—SeUlement^Divided  Parishes  Act,  1876  (39 
ds  40  Vict,  c,  61),  a.  35 — Derivative  settlement. 

An  illegitimate  pauper  child  whose  mother  had  a 
derivative  settlement,  and  who  has  never  gained  a  settle-' 
ment  of  its  own,  takes  its  own  birth  settlement. 

Decision  of  the  Oourt  of  Appeal  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  Lopes  and  Chitty,  L.JJ.) 
affirming  that  of  Day  and  Lawrence,  JJ. 

The  facts  are  set  out  in  Lord  Herschell's  judg- 
ment. 

Macmorran,  Q,C,,  and  Corrie  Grant, 

Asquith,  Q,0,,  and  H,  E,  Duke, 

The  House  took  time  for  consideration. 

Lord  Hebsghell. — This  is  an  appeal  from  an  order 
of  the  Ck)urt  of  Appeal  affirming  an  order  of  the 
Queen's  Bench  Division  affirming  an  order  of  the 
Becorder  of  Plymouth  on  a  case  stated  by  him. 

The  question  in  dispute  is  whether  Matilda  Small, 
or  Manley,  a  pauper  lunatic,,  was  settled  in  the  appel- 
lants' union.  She  was  bom  at  Plymouth,  in  that 
union,  and  had  never  gained  a  settlement  of  her  own. 
Her  mother,  Eliza  Manley,  a  single  woman,  who  also 
had  gained  no  settlement  of  her  own,  was  bom  within 
the  respondents'  union.  It  appeared  at  the  hearing 
before  the  recorder  that  Eliza  Manley  was  the  legiti- 

(a.)  Beported  by  G.  H.  Gkapton,  Esq.,  Barrister- 

at-Law. 
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mate  daughter  of  Heniy  and  Matilda  Manley,  and 
that  Henry  Manley  was  bom  of  English  parents,  and 
that  he  had  liveq,  with  his  father  from  boyhood  at 
Bridport.      The  learned  recorder  states  that  he  held, 
**  if  I  could  rightly  do  so,  and  if  it  is  material,"  that 
Henry  Manley  had  a  settlement,  though  he  did  not 
make  the  necessary  inquiries  to  ascertain  what  that 
settlement  was,  and  that  his  daughter  Eliza  derived 
that  settlement  from  him.      And  he  adjudged  and 
ordered  that  the  pauper  was  settled  in  the  appellants* 
union,  that  beins  the  place  where  she  was  bom,  as  he 
was  of  opinion  that  it  could  not  be  ascertained  what 
settlement  the  pauper  derived  from  Eliza  Manley, 
her  mother,  without  inquiring  into  Eliza  Manley's 
derivative  settlement. 

The  question  in  controversy  turns  upon  the  con- 
struction of  section  35  of  39  &  40  Yict.  c.  61.      That 
section,  after  enacting  that  no  person  shall  be  deemed 
to  have  derived  a  settlement  from  any  other,  whether 
by  parentage,  estate,  or  otherwise,  except  in  the  case 
of  a  wife  from  her  husband,  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  chOd  shall  take  the 
settlement  of  its  father  or  widowed  mother  up  to  that 
age,  and  shall  retain  the  settlement  so  taken  till  it 
shall  acquire  another ;  and  further,  that  an  illegiti- 
mate cmld  shall  retidn  the  settlement  of  its  mother 
until   it    acquires    another    setUement,  provides  as 
follows :  *'  If  any  child  in  this  section  mentioned  shall 
not  have  acauired  a  settlement  for  itself,  or,  being  a 
female,  shall  not  have  derived  a  settlement  from  her 
husband,  and   it  cannot  be  shown  what  settlement 
such  child  or  female  derived  from  the  parent  without 
inquiring   into    the   derivative   settlement   of  such 
parent,   such  child   or  female  shiJl  be  deemed  to 
be  settled  in  the  parish  in  which   he  or  she   was 
bom." 

It  is  contended  for  the  appellants  that  the  pro- 
vision I  have  just  quoted  is  inapplicable  to  the 
present  case,  and  that  the  pauper  is  not  to  be  deemed 
settled  in  the  parish  in  which  she  was  bom,  but  in 
the  place  of  the  birth  settlement  of  her  mother.  It 
was  conceded  that  the  birth  settlement  of  the  mother 
was  only  her  primd  facie  settlement,  or,  as  it  was 
put,  that  it  would  be  displaced  if  she  had  a  higher 
settlement  such  as  one  derived  from  her  father ;  but  it 
was  argued  that  until  it  was  shown  what  the  settlement 
of  the  father  was,  and  therefore  what  the  settlement 
she  derived  from  him  was,  the  enactment  did  not 
apply. 

I  concur  with  the  courts  below  in  thinking  that 
this  argument  is  not  well  founded ;  in  my  opinion  it 
would  defeat  the  very  object  which  the  enactment 
had  in  view.  This  plainly  was  to  prevent  the  expense 
which  was  oftfn  incurred  by  parishes  and  unions 
through    prolonged    and    elaborate   inquiries   into 
derivative   settlements.     It    was    thoue^ht    that   it 
would  on  the  whole  prove  more  beneficial  to  poor  law 
authorities  to  lay  down  the  artifidal  rule  that  where 
an  inquiry  into  a  derivative  settlement  would  other- 
wise be  involved,  the  place  of  birth  of  the  paux>er 
should  be  taken  to  be  the  place  of  settlement.    If  in 
order    to    bring   the    clause   into    operation    it   is 
necessary  to  proceed  with  the  inquiry  to  the  extent 
of  ascertaining  what  the  derivative  settlement  ia,  1 
cannot  conceive  why  the  place  so  ascertained  should 
not  have  been  treated  as  uie  place  of  settlement,  and 
why  another  and  wholly  artificial  place  of  settlement 
should  have  been  substituted  for  it.     I  think  the 
very  purpose  of  the  enactment  was  to  preclude  any 
such  inquiry,  and  the  language  employed  seems  to 
me  oonclusive  against  the  interpretation  soaght  to  be 
put  upon  it.    The  words  are  not  without  ''ascer-  I 
taimng,"  but  without  *' inquiring  into"  the  deriva- 
tive settlement  of  such  a  parent.    As  soon,  then,  as 
it  appeared  that  the  pauper's  mother  was  the  legiti- 


mate ofibpring  of  an  English  father,  I  think  the  case 
was  brought  within  the  enactment  I  am  oonsideriug, 
and  the  learned  recorder  was  right  in  deohningto 
proceed  with  the  inquiry  into  the  settlement  of  the 
father,  and  in  adjudging  the  pauper  settled  in  the 
parish  in  which  she  was  bom. 

It  may  well  be  that  where  nothing  is  known  of  the 
circumstance  beyond  the  birth  settlement  of  the 
pauper's  parent,  this  is  to  be  adjudged  the  pkoe  of 
the  child's  settlement,  but  that  is  a  different  case  from 
the  one  with  which  your  lordships  have  now  to  deal 
Although  there  may  be  dicta  in  some  of  the  authorities 
cited  not  altogether  consistent  with  the  oonolusioii  at 
which  I  have  arrived,  I  do  not  think  it  conflicts  with 
any  decision. 

Lord  Magnaghten.  —  It  seems  to  me  that  the 
leamed  recorder  was  right.    I  see  no  reason  to  alter 
or  modify  the  opinion  I  expressed,  perhaps  unneoei- 
sarily,  in  the  case  of  the  Beigate  Union  Cruardiam,  38 
W.  B.  295,  14  App.  Gas.  465.     It  appears  to  me  that 
where  there  is  an  independent  inquiry  into  the  settle- 
ment of  a  child,  if  you  find  that  the  settlement  of  the 
parent  of  the  child  was  a  derivative  settlement,  you  an 
not  to  pursue  the  inquiry  any  further.    The  child  is  to 
be  deemed  to  be  settled  in  the  place  of  its  birth.    The 
Act  prohibits  all  derivative  settlements  except  in  two 
specified  cases.     It  could  hardly  have  meant  that  in 
a  case  not  falling  within  either  of  those  exceptions 
the  expense  of  an  inquiry  into  a  derivative  settlement 
has  to  be  incurred  for  the  purpose  of  arriving  at  a 
conclusion  which  must  be  set  aside  as  soon  as  it  is 
reached.    What  the  Act,  I  think,  means  is  this,  the 
door  must  be  opened  wide  enough  to -see  where  the 
path  beyond  is  leading  to.    If  it  is  found  that  it  leads 
in  the  forbidden  direction,  the  door  is  to  be  shut  at 
once,  and  the  rule  prescribed  in  the  Act  is  to  be 
applied. 

The  Lord  Chancellor  (Earl  of  Halsbtjby),  Lord 
Morris,  and  Lord  Shand  concurred. 

Appeal  dismissed. 

Solicitors  for  appellants,  Crowders  &  Vizard^  for 
William  Adams,  Plymouth. 

Solicitors  for  respondents,  Qeare,  8on^  <fr  Pease^  for 
William  Forward,  Axminster. 


iSourt  of  Appeal. 


} 


Aug.  10,  1898. 


From  Chan.  Div. 
(Lindley,  M.B.,  and  Chitty  and 
Collins,  L.JJ.) 

EoBnrsoN  &  Co.  (Ldhted)  v.  Hbubb.  (a.) 

Gontract  of  service— Master  and  servant — Negative  ttipu 
lation  against  engaging  in  similar  business — Breach 
of  contract —  Validity — Injunction, 

H,f  the  confidential  clerk  of  B,  dh  Co,  covenanted  thait 
he  would  not,  during  his  engagement,  carry  on  or  be 
engaged,  directly  or  indirectly,  in  any  trade  or  business 
of  a  similar  nature  to  that  of  B.  A  Go.,  or  any  other 
business  whatever,  on  pain  of  instant  dismissal  and 
forfeiture  of  salary. 

Held  {reversing  North,  J.),  on  motion  to  restrain  H. 
from  engaging,  directly  or  indirectly,  in  any  business 
relating  to  goods  of  the  description  sold  or  manufactured 
by  B.  db  Co.,  that  such  a  covenant,  limited  to  the  period 

(a.)  Reported  by  W.  Shallcjross  Qoddabd,  Esq., 

Barridter-at-Law. 
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GouET  OF  Appeal. 


BoBiNSON  &  Go.  (Limited)  v.  Heueb. 


CouBT  OF  Appeal. 


0/  H.^%  engagtmnnty  tixM  wA  unreasondblef  and  ought  to 
be  enforced  hy  injwidion. 

Appeal  of  the  plaintiffii  from  North,  J. 

By  an  agreement  dated  the  Stiii  of  Febmary,  1895, 
HermaDn  Wilhelm  Heuer  entered  the  service  of  the 
plaintiffii  as  their  confidential  olerk  for  a  term  of  five 
years  as  from  the  Ist  of  January,  1895,  renewable  at 
the  option  of  the  plaintifib  for  a  further  term  of  five 

Siars.  The  plamtifh  were  at  liberty  to  discharge 
ener  on  giving  him  three  months'  notice,  and 
without  such  notice  Heuer  was  to  remain  in  their 
employ  for  the  term  of  five  years  or  for  the  further 
teim  of  five  years,  at  the  plaintiffo'  option. 

By  dauae  6  of  the  agreement  Heuer  agreed  that  he 
would  not  during  his  engagement  enter  into  aoy 
bosmess,  either  directly  or  indirectly,  relating  to 
goods  of  any  description  sold  or  manufactured  by 
the  plaintiffiB,  or  into  any  other  business  whatever, 
imder  penalty  of  instant  dismissal.  Heuer  further 
covenanted,  that  if  he  should  be  dismissed  from  the 
pbintiffiB'  service,  either  during  the  first  five  years  or 
the  further  period  of  five  years  of  his  service,  he 
would  not  engage  during  the  next  ensuing  three 
yetiB  in  any  business  of  a  similar  nature  to  that  of 
the  plaintiffs  within  150  miles  of  Wolverhampton. 

The  plaintiffs  carried  on  the  business  of  hollow- 
ware  merchants  in  Wolverhampton. 

In  1898  Heuer,  on  the  failure  of  certain  negotia- 
tions between  himself  and  the  plaintiffs,  left  the 
plaintiffii'  service  and  entered  the  service  of  a  rival 
finn,  calling  upon  the  customers  of  the  plaintiffs 
and  soliciting  o^ers  from  them  on  behalf  of  the  rival 
firm.  The  plaintiffs  then  brought  an  action  and 
moved  for  an  interlocutory  injunction  to  restrain 
Heuer  until  the  trial  from  carrying  on  as  principal, 
agent,  servant,  or  otherwise,  any  trade,  business,  or 
ciJling  relating  to  enamelled  hollow-ware  goods  or 
other  goods  of  any  description  sold  or  manufactured 
by  the  plaintiffiB,  or  from  travelling  for  or  soliciting 
orders  for  any  persons  other  than  the  plaintiffs  in 
breach  of  the  agreement. 

North,  J.,  foUowing  Ehrmann  v.  Ba/rtholomew,  46 
W.  B.  509,  [1898]  1  Ch.  671,  refused  the  motion. 

The  plaintiffi)  appealed. 

Smnfen  Eady,  Q»C.,  and  Micklemf  for  the 
appellants. — We  treat  the  engagement  as  still  sub- 
sating.  The  defendant  has  not  been  dismissed,  and 
our  liability  for  his  saUuy  still  continues.  He  cannot 
escape  from  his  employment  by  absenting  himself. 
We  merely  want  to  restrain  his  engagement  in  any 
competing  business.  The  covenant  in  the  agreement 
is  severable— J3o^er«  v.  MaddocJca,  [1892]  3  Ch.  346, 
41 W.  B.  Diff.  207~and  we  do  not  want  to  enforce 
a  contract  of  personal  service ;  the  injunction  we  ask 
for  is  limited  to  a  particulltr  business  and  a  definite 
time.  We  are  willing  to  terminate  the  service 
forthwithy  and  take  an  injunction,  limited  to  three 
years,  in  tiie  terms  of  the  second  half  of  clause  6. 

EveriU,  Q.C,  and  0.  Z.  Clare,  for  the  respondent. 
—We  cannot  accept  the  plaintiffs'  offer.  The  defen- 
dant may  be  liable  in  (Utmages,  but  an  injunction 
cannot  be  granted.  If  the  covenant  in  the  agree- 
ment is  severable,  then  the  first  part  of  it  is  void,  as 
it  is  far  too  wide.  But  the  covenant  is  not  severable, 
sod  is  unreaaonable :  Ward  v.  Byme^  61^.  &W,  548. 

Eady,  Q.C,  in  reply. — ^We  are  willing  to  take  an 
injunction  in  the  limited  form  su^estod,  and  will 
^ertake  not  to  renew  the  service  for  a  further 
period  of  five  years.  He  referred  to  National  Pro- 
^ndal  Bank  of  England  v.  Marshall,  37  W.  B.  183, 
40Ch.D.  112. 

LoiDLXY,  M.B. — ^In  this  case  we  have  been  very 
■nch  embarTMsed  by  the  peculiar  form  of  the  agree- 


ment, and  by  the  course  taken  by  both  sides ;  but 
the  result  at  which  I  have  arrived  is  this— that  the 
justice  of  the  case  really  requires  that  some  injunc- 
tion should  go.  This  defendant  is  certainly  breaking 
his  agreement,  and  is  doin^  that  which  he  has  no  busi- 
ness to  do ;  and  the  question  is  whether  he  should  be 
at  liberty  to  do  so  or  whether  he  is  to  be  restrained. 
Now,  the  agreement  is  a  very  peculiar  one.  The 
plaintiffs  are  a  company  who  carry  on  business  in 
enamelled  hollow-ware  and  as  general  merchants, 
and  they  took  into  their  employ  the  defendant  as 
their  confidential  clerk.  That  is  a  very  serious 
matter.  That  opens  to  him  all  the  secrets  of  their 
trade.  The  service  is  to  commence  from  the  1st  cf 
January,  1895,  and  last  for  a  term  of  five  years  from 
the  above  date,  *' except  as  hereinafter  mentioned," 
which  refers  to  powers  01  dismissal  which  I  will  deal  with 
presently,  with  the  option  on  the  part  of  the  plaintiffs 
of  renewing  the  engagement  for  the  further  term  of 
five  years,  so  that,  so  far  as  this  clause  goes,  they 
can  convert  this  period  of  service  into  a  period  of  ten 
years  at  their  option.  I  pass  over  the  rest  till  we 
come  to  the  sixth  clause,  wnich  is  his  agreement  not 
to  carry  on  business.  That  clause  is  composed  of 
three  parts,  the  first  two  of  which  are  material.  The 
first  is  that  the  defendant  shall  not  during  this 
engagement,  without  the  previous  consent  of  the 
plaintiffs,  "carry  on  or  be  engaged,  either  directly 
or  indirectly,  as  principal,  agent,  servant,  or  other- 
wise, in  any  trade,  business,  or  calling,  either  relating 
to  goods  of  any  description  sold  or  manufactured  by 
the  said  William  Bobinson  &  Oo.  (Limited),  their 
successors  and  assigns,  or  in  any  other  business  what- 
ever, upon  pain  of  instant  dismissal  and  forfeiture  of 
salary  previously  earned  and  unpaid  "  ;  and  the  first 
question  is  whether  that  clause,  limited  as  it  is  by  the 
words  **  during  this  engagement,"  is  invalid  in  point 
of  law  or  not.  Now,  to  my  mind,  there  is  absolutely 
no  authority  whatever  to  show  that  that  is  an  illegal 
agreement-^that  is  to  say,  that  it  is  unreasonable 
and  goes  further  than  is  reasonably  necessary  for  the 
protection  of  the  plaintiffs.  It  is  confined  to  "  during 
the  engagement,  and  that  means  simply  this— so 
long  as  you  are  in  our  employ  you  shall  not  work  for 
anybody  else,  or  engage  in  any  other  business.  There 
is  nothing  unreasonable  in  that  at  all.  But  when 
we  consider  the  advisability  of  granting  an  injunction 
to  enforce  it,  there  is  great  difficulty.  The  real 
difficulty  which  has  always  to  be  borne  in  mind  when 
specific  performance  or  injunctions  to  enforce  agree- 
ments involving  personal  service  are  in  question,  is 
this — that  this  court  never  will  enforce  an  agreement 
by  which  one  person  undertakes  to  be  the  slave  of 
another;  and  if  this  covenant  were  enforced  in  its 
terms  it  would  compel  the  defendant  personally  to 
serve  the  plaintiffs  for  the  period  of  ten  years.  That 
we  never  do ;  that  is  past  praying  for.  Therefore  an 
injunction  in  these  texins  cannot  be  granted,  although 
the  agreement  is  valid  in  point  of  law.  But  the 
plaintifb  do  not  ask  for  an  injunction  in  the  terms 
of  ^8  clause.  They  say,  '*  We  do  not  want  you  to 
compel  him  to  serve  us ;  all  we  want  you  to  do  is  to 
holdhim  to  so  much  of  his  bargain  as  relates  to  his 
competing  with  us";  and  the  plaintiffs  ask  for  an 
injunction  to  restrain  him  from  engaeing,  directly  or 
indirectly,  and  so  on,  in  any  trade,  business,  or 
calling  relating  to  goods  of  the  description  sold  or 
manufactured  by  the  plaintiffs  That  is  a  totally 
different  thing.  That  does  not  sin  against  the 
I  principle  to  whioh  I  have  alluded.  Even  that  may 
03  a  fittle  hard,  if  it  were  for  ten  years,  under  the 
peculiar  circumstances  with  which  we  have  to  d^ ; 
but  the  appellants  have  undertaken  not  to  exercise 
the  option  of  prolonging  the  first  period  of  five  years, 
and  that,  to  my  mind,  gets  ria  of  that  difficulty. 
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BoBiKSON  &  Co.  (Limited)  v,  H£(7br. 


CoiTBT  OF  Appeal. 


Now,  the  next  clause  is  important.  This,  be  it 
observed,  fives  the  plaintiffs  liberty  to  *  dismiss 
the  defendant  if  he  commits  any  breach  of 
this  agreement.  It  provides  that  if  daring 
the  period  of  five  years,  or  the  extended  period, 
at  the  option  of  the  plaintiffs,  the  defendant 
shall  be  dismissed,  he  diaU  not  at  any  time  within 
three  years  from  the  time  of  snch  dismissal,  directly 
or  indirectly,  engage  or  be  engaged  either  as  principal, 
agent,  or  otherwise,  in  carrying  on  the  business  of  an 
enamelled  hollow- ware  dealer  at  any  place  within  150 
*  miles  of  TVolverhampton.  That  is  a  distinct  aeree- 
'ment;  there  is  nothing  there  about  any  other  trade  or 
.business ;  and,  to  my  mind,  if  the  plaintiffs  had  taken 
the  course  of  dismissing  the  defendant,  and  he  had  by 
his  conduct  done  that  which  he  has  done,  an 
injunction  in  the  terms  of  the  second  clause  would  be 
almost  a  matter  of  course.  But,  however,  there  has 
been  this  cross-quarrel;  the  plaintiffs  for  reasons  of 
their  own,  which  I  do  not  propose  at  present  to  go 
into,  decline  to  diwmigq  the  defendant.  I  see  why, 
because  they  have  launched  their  case  on  the  other 
theory ;  they  can  dismiss  him  if  they  Hke,  and  that  is 
what  has  been  weighing  on  my  mind  so  long — namely, 
whether  we  ought  not  to  say,  ' '  You  have  jrour  remedy 
in  your  own  hfmds ;  if  you  choose  to  dismiss  him,  you 
will  get  an  injunction."  Counsel  for  the  defendant 
say  they  wiU  not  accept  anything  of  the  sort,  and 
that  there  is  no  evidence  before  the  court  that  he 
threatens  and  intends  to  do  what  he  should  not.  As 
a  technical  answer,  I  do  not  see  how  to  get  over  that ; 
as  a  practical  business  answer,  I  do  not  see  that  there 
^is  anything  in  it ;  but  the  fact  is,  that  here  there  is  a 
roerson  who  is  in  a  position  to  do  the  most  grievous 
VI jury  to  the  plamtiffB  in  direct  violation  of  his 
pargain,  which  is  good  in  point  of  law,  and  which  is 
enforceable  within  limits ;  and,  to  mv  mind,  he  ought 
to  be  restrained  in  the  terms  of  the  nrst  paragraph  of 
the  sixth  clause,  leaving  out,  of  coarse,  the  second 
part  of  the  clause.  It  must  be  put  in  this  form:  The 
plaintiffis,  by  their  counsel,  undertaking  not  to 
exercise  the  option  of  extending  the  term  conferred 
upon  them  by  clause  2,  we  g^ant  an  injunction  to 
restrain  the  defendant  in  the  words  of  the  sixth  clause 
of  the  agreement  **  during  this  engagement,"  leaving 
out  ''or  any  other  business."  The  costs  ought  to  m 
the  costs  of  the  plaintiffs  in  any  event  botli  here  and 
below.  I  think  it  is  a  gross  and  deliberate  breach  of 
a  plain  bargain. 

Chitty,  L.J.—The  relation  of  the  plaintiffis  to  the 
defendant  at  the  present  time  is  that  of  master  and 
servant.    The  defendant  is  the  confidential  clerk  of 
the  plsdntiffB,  and  by  t^e  agreement  he  has  bound 
himself  to  serve  for  a  period  of  five  years,  with  the 
option  on  the  part  of  the  plaintiffs  and  no  correlative 
option  on  his  part  to  continue  the  engagement  if 
they  think  fit  for  a  further  period  of  five  years.    The 
appellants  have  given  up  that  second  period  of  five 
years  as  part  of  the  terms  on  which  the  court  grants 
the  injunction.    Under  the  fifth  clause  the  defendant 
agrees  during  the  term  to  devote  the  whole  of  his 
time,    care,    and  attention  to  the   business  of  the 
plaintiffs,  and  to  obey  tiieir  orders,  and  so  forth ; 
and  then,  to  supplement  that,  and  to  support  it  by  a 
definite  negative  agreement,  we  have  the  sixth  clause. 
That  clause  is  divided  into  several  parts.    We  are 
concerned  with  two  parts.    The  first  is,  that  during 
the  engagement,  without  the  consent  of  the  plain- 
tiffis,  he  will  not  be,  directiy  or  indirectly,  engaged 
in  the  particular  business  or  in  any  other  business. 
Now,  it  appears  to  me  on  the  authorities  that  that, 
during  his  engagement,  is  a  valid  contract  in  point  of 
law.    It  is  not  necessary  to  speak  about  the  term 
'*or  any  other  business.      As  at  present  advised  I 


see  no  objection  to  it ;  and  the  case'  seems  to  me  to 
fall  within  the  authority  of  Pilkington  v.  ScofUt  15  M. 
&  W.  657,  and  Hartley  v.  Cummin^,  6  0.  B.  247. 
The  agreement,  then,  is  during  the  engagement ;  and 
the  strange  thing  is  the  contest  the  parties  have 
carried  on  before  the  motion  was  made  by  the  plain- 
tiffis  before  North,  J.  The  defendant  said  that  he  had 
dismissed  himself,  or  had  been  dismissed ;  the  plain- 
tiffs said,  "No,  you  have  not;  and  what  is  more,  we 
will  not  dismiss  you  " ;  and  so  the  matter  oomes  on 
before  the  Court  of  Appeal,  the  plaintiffis  contoidiiig 
that  the  engagement  is  still  on  foot ;  and  I  tiiink  tlu 
result  is  that  the  engagement  is  still  a  continoing 
engagement,  and  the  pUdntiffs,  therefore,  are  right 
Now,  the  point  in  the  case  in  the  defenduit's  favour 
appears  to  me  to  be  this :  There  are  at  the  end  of  the 
claufie  relating  to  the  continuance  of  the  engagement 
the  words  *'  upon  pain  of  instant  dismissal  and 
forfeiture  of  salary."  I  quite  agree  that  where 
penalties  are  affixed  to  a  contract  the  court 
can  grant  an  injunction,  notwithstanding  the 
penalties;  and  that  those  words  are  not  safE- 
dent,  as  a  general  rule,  to  prevent  the  court 
prranting  an  injunction.  The  materiality  of  them 
m  the  present  case  is  this,  that  the  plaintiffs  had 
it  in  their  hands  to  diwmigq  the  defendant  at  once, 
and  thereupon  the  defendant  would  have  become 
subject  to  the  less  onerous  covenant  which  appears  in 
the  latter  part  of  the  same  clause.  But  the  appellaots 
proposed  that  they  should  give  an  undertaking  to 
dismiss  at  once,  and  take  the  injunction  in  the  more 
limited  form.  Counsel  for  the  defendant  stood  upoa 
their  rights,  and  said,  **  There  is  no  evidence  that 
oar  client  threatens  or  intends  to  break  the  covenant  *' ; 
and  technically  they  are  right,  because  be  has  not  at 
the  present  moment  been  aismiesed,  and  that  covenant 
only  comes  into  operation  upon  dismissal.  It  might 
perhaps  have  been  wise  for  the  defendant  to  have 
accepted  the  olive-brtuich  that  Wds  offered  by  the 
appdUants,  who  were  cjnteat  to  take  an  injunction  in 
the  less  severe  form.  Bat  now,  coining  back  to  the 
case  upon  the  first  part  of  the  clause,  here  is  a  plun 
deliberate  breach  by  the  confidential  clerk  of  the 
plaintiffs,  who  is  now  directly  engaged  in  the  par- 
ticular business  for  other  persons,  rivals  in  trade  of 
the  plaintiffs;  and  in  fact  we  have  the  case  of  a 
confidential  clerk  acting  in  deliberate  violation  not 
only  of  his  agrpement,  but  of  his  general  relation  of 
confidence  towards  his  trmpluyers.  That  is  a  very 
strong  case.  The  appalLuits  did  not  ask  for  an 
injunction  which  would  run  exactiy  in  the  terms  of 
this  covenant  in  the  first  part  of  the  sixth  clanse — 
they  were  willing  to  give  up  *'or  in  any  other 
businpss  "  ;  therefore  I  need  not  consider  that  part  of 
the  case  beyond  saying  this,  that  in  my  opinion  the 
covenant  is  clearly  severable.  We  are  not  upon  the 
question  of  whether  this  covenant  is  good  or  bad  in 
law,  but  whether  in  this  case  the  court  ought  to  grant 
an  injunction ;  and  the  difficulty  that  for  a  long  time 
presented  itself  to  my  mind  was  whether  we  shoold 
not,  by  means  of  the  injunction,  be  compelling  the 
defendant  in  substance  to  serve  the  plaintiffs.  Now, 
the  great  objection  has  been  i*emoved  by  what  the 
appellants  have  undert«»kdu  to  do.  They  have  under- 
taken, iu  substance,  to  reduce  this  term  of  the 
engagement  to  a  period  of  two  years  or  so  from  the 
present  time ;  and  I  think  not  only  that  it  is  reason- 
able, but  I  think  justice  requires  that  this  confidential 
clerk  should  not  in  violation  of  his  agreement  go  about 
betraying  his  masters.  Therefore  I  see  no  objection 
to  granting  the  limited  injunction  which  is  asked  for 
at  the  bar,  and  which  the  Master  of  the  Bolls  has 
stated. 

Collins,  L.J. — My  view  has  been  so  exactiy  stated 
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in  the  jadgments  that  have  been  delivered  that  I 
ihoald  be  airaid  of  detracting  from  what  has  been 
already  5aid  if  I  made  any  observationB  of  my  own. 

Appeal  allowed. 

Solicitor?,  Sharpt,  Parker,  <fe  Co.,  for  Hunt  &  Skid" 
mortt  Wolv**rhampton ;  Jiowcliffe,  Bawle,  &  Co.,  for 
Bnmner,  Sons,  &  (Jorlett,  Liverpool. 


From  Q.  B.  Div.         ) 
(A.  Ll  Smith,  fiigby,  and  \    Jnly  29 ;  Aug.  10, 1898. 
Taogban  Williams,  L.JJ.) ) 

Attobwet-General  v.  Earl  Grey,  (a.) 

Inland  revenue — Estate  duty — Gift  inter  vivos — Settle- 
iMui —  Whether  possession  cissumed  to  entire  exclusion 
of  settlor — Reservation  of  interest  to  settlor — Power  of 
rrwaiU'on — Customs  and  Inland  Revenue  Act,  1881 
(44  &  45  Vict,  c  12),  a.  38,  sub-section  2  (a)  (o)— 
Customs  and  Inland  Revenue  Act,  1889  (52  &  53  Vict. 
c  7),  s.  11— Finance  Act,  1894  (57  «fc  68  Vict.  c.  30), 
s.  2,  sulh-section  1  (c). 

By  a  deed,  dated  1885,  O.  transferred  certain  estates, 
nduding  a  mansion-house  of  which  he  was  the  owner, 
U>  the  appeUant,  his  nephew,  subject,  as  regards  property 
UiuT  than  the  mansion-house,  to  an  annual  rent-charge 
in  favour  of  G,  for  life  and  subject  also  to  the  mansion- 
house  being  enjoyed  as  theretofore  by  G.  By  the  same 
dftd  the  appellant  entered  into  several  covenants  relating 
to  the  estate,  amongst  which  tvas  one  to  pay  the  debts  of 
(?.  out  of  the  estate  ;  and  a  power  of  revoking  the  deed 
md  reassuming  the  property  in  the  estate  was  reserved  to 
Q,  upon  the  breach  of  certain  of  the  said  covenants  by  the 
oppdlant. 

G.  died  before  the  happening  of  any  of  the  events  upon 
which  the  power  of  revocation  was  exercisable,  but  after 
the  Finance  Act  of  1894  had  come  into  effect.  The 
annual  value  of  the  estate  at  the  death  of  G.  was  con- 
siderably in  exeess  of  the  rent-charge  reserved. 

Held  {affirming  the  judgment  of  the  Divisional  Court, 
46  W.  R.  251),  that,  at  the  death  of  G.,  all  the  property 
uns  liable  to  estate  duty  under  section  1  of  the  Finance 
Act  of  1894.  It  wcu  property  which  must  be  deemed  to 
have  passed  on  the  death  of  G,  within  section  38,  sub- 
stction  2,  of  the  Act  of  1881,  as  amended  by  section  11, 
sub-sution  1,  of  the  Act  of  1889  and  section  2,  sub- 
section 1  (c),  of  the  Finance  Act,  1894. 

P«r  Yanghan  Williams,  L.J. — That  tliere  tvas  a 
sujfident  interest  and  power  of  revocation  reserved  in 
the  property  so  cu  to  bring  it  within  section  11,  sub- 
•edicn  1,  of  the  Act  of  1889,  for  the  appellant  had  not 
lusumed  bona  fide  possession  and  enjoyment  **  to  the 
etUirt  exclusion  of  the  donor,**  G. 

This  was  an  appeal  from  the  judgment  of  a 
Divisional  Conrt  on  an  information  by  the  Attorney- 
Geiunl  claiming  estate  daty  under  the  Finance  Act, 

im. 

1.  By  a  deed  dated  the  19th  day  of  October,  1885,  and 
Bide  between  Henry  (3rd)  Earl  Ghrey  (since  deceased), 
• '  the  one  part,  and  the  defendant,  then  Albert  Henry 
^  wgs  Grey,  Esq.,  of  the  other  part,  reciting  that  the 
said  Henry  Earl  Ghrey  was  absolutely  seised  of  or 
tfttitlfid  to  considerable  family  estates  and  to  other 
Mtates  and  real  property  purchased  or  acquired  by 
Um  in  the  county  of  Northumberland,  but  that  a 
portion  of  the  said  estates  was  subject  to  several  life 
■Dimities  (which  annuities  amounted  in  the  whole  to 
£3,100  a  year,  but  four  of  which,  amounting  together 
to  £900  a  year,  have  since  ceased  to  be  payable),  and 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq. ,  Barrister- 

at-Law. 


reciting  that  another  portion  of  the  said  estates  was 
subject  to  a  mortgage  for  £200,000,  and  reciting  that 
the  said  Earl  Grey  was  also  possessed  of  considerable 
personal  estate  comprising  rents  then  already  due  and 
arrears  of  rent  and  the  furniture  and  effects  in  and 
about  the  mansion-house  in  which  the  earl  then 
resided  at  Howick,  and  farming  stock,  crops,  and 
other  effects,  and  reciting  that  the  defendant  Albert 
Henry  George  Grey  was  the  nephew  of  the  said  Earl 
Ghrey  and  heir-presumptive  to  the  peerage  and  that 
the  said  Earl  Grey  was  desirous  of  giving  his  real  and 
personal  estate  to  the  said  A.  H.  G.  Grey  subject  to 
the  provisions  therein  contained  and  that  it  had  been 
agreed  between  the  parties  thereto  that  the  deed  now 
in  statement  should  be  executed.  It  was  by  the 
now  stating  deed  witnessed  that  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  natural 
love  and  affection  which  the  said  Eu"!  Grey  bore  to 
hiR  said  nephew,  and  for  the  other  considerations 
therein  appearing,  the  said  third  Earl  Grey  did 
thereby  convey  to  the  defendant  A.  H.  G.  (now  Earl) 
Grey,  all  those  the  manors,  messuages,  farms,  lands, 
rent-charge  and  other  the  hereditaments  and  real 
estate  whatsoever  and  wheresoever  of  him  the 
said  third  Earl  Grey  and  all  leaseholds  and  terms 
of  years  (if  any)  belonging  to  him  to  hold  the 
same  to  the  defendant  A.  H.  G.  (now  Earl) 
Grey  in  fee  simple,  subject  nevertheless  as  to 
the  parts  of  the  property  charged  therewith  or 
affected  thereby  to  the  payment  of  the  said 
annuities  and  to  the  mortgages  affecting  the  same  to 
the  use  Uiat  the  third  Earl  Grey  should  thenceforth 
during  his  life  receive  an  annual  rent-charge  of  £4,000 
to  be  issuing  out  of  the  said  hereditaments  (other 
than  such  part  as  the  third  Earl  Ghrey  was  to  occupy 
and  enjoy  under  the  trusts  thereiuafcer  declared). 
And  to  be  paid  quarterly  as  therein  mentioned  and 
subject  to  and  charged  with  the  said  rent-charge 
all  the  hereditaments  thereby  conveyed  were  to  be 
held  to  the  use  of  the  defendant  A.  H.  G.  (now  Barl) 
Grey  in  fee  simple ;  but  as  to  the  said  mansion-house 
at  Howick  and  the  premises  to  be  enjoyed  therewith 
subject  to  the  trusts  and  provisions  thereinafter  con- 
tained and  as  to  the  leaseholds  or  terms  of  years  (if 
any)  for  the  whole  i  erm  or  interest  of  the  earl  therein. 
And  it  was  also  witnessed  that  in  farther  pursuance 
of  the  said  and  for  the  considerations  aforesaid,  the 
third  Earl  Gh-ey  did  thereby  assign  unto  the  said 
A.  H.  G.  (now  Earl)  Grey  all  rents  then  already  due 
and  all  arrears  of  rent  owing  in  resp«>ct  of  the  said 
real  estate  or  any  part  thereof,  and  also  all  furniture 
and  effects  in  or  about  the  said  mansion-house  and 
premises  at  Howick,  and  all  stock,  crops,  and  effects  and 
other  the  personal  property  of  the  said  tbird  E^rl  Grey 
other  than  money  belonging  to  him  at  his  bankers  or 
elsewhere,  and  private  papers  and  correspondence,  his 
wardrobe,  ornaments,  ana  effects  in  bis  own  personal, 
use,  to  hold  the  premises  thereby  assigued  to  tbe 
defendant  A.  H.  G.  (now  Earl)  Grey  as  to  the  parts 
thereof  affected  by  the  trusts  thereinafter  declared 
upon  the  trusts,  and  subject  to  the  provisions 
thereinafter  contained  concerning  the  same,  and 
subject  thereto  as  to  the  whole  of  the  premises 
thereinbefore  aci:>igned  to  the  defendant  A.  H.  G. 
(now  Esurl)  Ghrey  absolutely  for  his  own  use  and  benefit, 
and  it  was  by  the  deed  now  in  statement  declared 
that  the  mansion-house  at  Howick,  together  with  the 
pleasure- gardens,  and  kitchen  and  fruit-gardens, 
stables,  vineries,  greenhouses,  out-butldmgs,  and 
appurtenances  as  then  occupied  and  enjoyed  by  tbe 
third  Earl  Grey,  should  be  held  upon  tru<<t  to  permit 
him  to  occupy  and  enjoy  the  same  as  theretofore  during 
his  life,  and  that  all  the  furniture,  plate,  books, 
pictures,  and  articles  of  household  use  or  ornament, 
wines,  stores,  garden  implements,  horses,  carriages, 
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and  other  things  whatsoever  in  or  about  the  mansion- 
house  and  premises  should  be  hcdd  upon  trust  to 
permit  the  said  Earl  Grey  to  use  and  enjoy  the  same 
in  like  manner  durinfi;  his  life,  and  the  defendant 
A.  H.  G.  (now  Earl)  Grey  covenanted  with  the  said 
third  Earl  Grey  that  he  (the  defendant),  his  heirs, 
executors,  administrators,  or  assigns,  would  do  the 
followiog  things— that  is  to  say :  (1)  Pay  the  annuities 
mentioned  in  the  first  schedule  thereto  and  all  other 
annuities  (if  any)  charged  on  any  part  of  the  property 
or  payable  by  the  said  third  Earl  Grey  as  the  same 
should  respectively  become  due  and  so  long  as  the 
same  should  respectively  be  payable.  (2)  Pay 
the  said  mortgage  debt  of  £200,000  and  all  interest 
then  or  thereafter  to  become  due  thereon,  and 
also  every  other  mortgage  debt  and  other  charge 
to  which  any  part  of  the  property  was  subject, 
also  a  bond  for  £1,000  payable  to  the  H.^n. 
(Jeorge  Grey  with  all  interest  due  and  to 
become  due  thereon,  and  would  perform  all  coveDants, 
and  discharge  all  liabilities,  binding  on  the  said  third 
Earl  Grey  in  respect  of  any  property  ther«}by  assured, 
and  indemnify  the  earl  and  his  estate  from,  all  loss  and 
damage  in  respect  thereof.  (3)  Pay  to  the  said  third 
Earl  Grey  the  said  annual  rent-charge  of  £4,000,  and 
a  proportionate  part  to  the  day  of  his  death  to  his 
executors  or  administrators.  (4)  At  the  cost  of  the 
defendant,  his  executors,  administrHtors,  or  assigns 
keep  the  mansion-house  and  building  at  Ho  wick 
insured  for  the  amount  in  which  they  were  then 
insured,  and  expend  all  money  received  on  auy 
insurance  in  restoration,  repairs,  or  rebuilding,  and 
keep  in  repair,  and  properly  uphold  and  maintain, 
the  said  mansion-house,  buildiugs,  gardens,  and 
effects  to  be  enjoyed  by  the  said  ilnrd  Earl  Grey  as 
aforesaid,  and  adso  stock  and  manage  the  ^aid  gardens 
as  the  same  had  theretofore  been  managed,  and  at  the 
request  in  writing  of  the  said  third  Earl  Grey  or  of 
his  agent  forthwith  do  and  make  any  repairs  in  any  of 
the  premises  so  to  be  enjoyed  which  the  said  Earl  or 
his  agent  might  desire  to  have  made  or  done.  (5)  At 
the  like  cost  supply  and  deliver  to  the  said  third  Earl 
Grey  (free  of  cost  to  him)  all  such  farm  or  garden 
produce  as  he  or  his  agent  might  require  for  the  use 
and  consumption  of  the  household  at  Howick. 
(6)  Pay  at  the  death  of  the  said  Earl  Grey  all  his 
funeral  and  testamentary  expenses  including  all 
stamp  and  other  duties  and  also  all  the  debts  of  the 
said  Earl  to  the  full  exhaustion  of  all  the  property 
real  and  personal  of  the  said  third  Earl  Grey.  (7)  The 
lands  at  or  near  Howick  then  farmed  by  the  said  Earl 
Grey  should  not  be  sold  or  disposed  of  or  let  during  the 
life  of  the  said  third  Earl  Grey,  but  should  be  farmed 
by  the  defendant  A.  H.  G.  (now  Earl)  Grey  person- 
ally, in  like  manner  as  the  same  had  theretofore  been 
farmed  by  the  third  Earl  Grey,  and  no  buildings 
should  be  erected  and  no  works  should  be  established 
thereon  without  the  consent  in  writing  of  the  said 
third  Earl  Grey.  (8)  At  the  request  of  the  said 
earl,  his  executors  or  administrators,  to  produce  all 
receipts  and  vouchers  for  payments  to  be  made  imder 
clauses  1,  2,  4,  or  6  of  the  now  stating  covenant. 
And  it  was  provided  that  in  the  event  of  the 
defendant  A.  H.  G.  (now  Earl)  Orey,  dying  in  the 
lifetime  of  the  said  third  earl  or  of  any  breach  by  the 
defendant,  his  heirs,  executors,  or  administrators,  of 
any  covenant  on  his  part  therein  contained,  and 
failure  to  remedy  such  breach  within  thirty  days 
after  notice  in  writing  so  to  do  it  should  be  lawful 
for  the  said  third  Earl  Grey  to  revoke  the  deed  now 
in  statement  either  wholly  or  in  part,  but  save  in  the 
event  aforesaid  the  deed  now  in  statement  was  to  be 
irrevocable,  but  any  revocation  under  that  power 
was  to  be  without  prejudice  to  the*  title  of  any 
purchaser   or   mortgage    from   the   defendant,    his 


heirs,  executors,  or  administrators,  under  a  sale  or 
mortgage  made  previously  to  such  revocation. 
I  2.  By  an  indenture,  dated  the  26th  of  8ep- 
j  tember,  1894,  and  made  between  the  said  Henry 
third  Earl  Grey,  of  the  one  part,  and  the  defendant 
A.  H.  G.  (now  Earl)  Grey,  of  the  other  part,  reciting 
that  the  indenture  now  in  statement  was  supple- 
mental to  the  indenture  of  the  Idth.  of  October,  1885, 
hereinbefore  stated,  that  the  rent-charge  of  £4,000  had 
beenduly  paid  and  thecovenantscontained  intheinden- 
ture  of  the  19th  of  October,  1885,  on  the  part  of  the 
defendant  had  been  duly  performed,  and  reciting 
that  the  third  Earl  Gh^y  in  consideration  of  £5.000 
to  be  paid  to  him  by  the  defendant  had  agreed  to 
sell  and  release  to  him  the  said  rent-charge  of  £4,000, 
and  also  to  release  the  covenant  to  pay  the  same,  aod 
also  to  release  the  covenant  to  retain  unsold  and  to 
farm  the  lands  near  Howick  mentioned  in  the 
principal  indenture.  It  was  witnessed  that  in  pur- 
suance of  the  said  agreement  and  in  consideration 
of  the  sum  of  £5,000  upon  the  execution  of  the 
indenture  now  in  statement  paid  to  the  said  third 
Karl  Grey  by  the  defendant,  the  said  third  Earl  Grey 
as  beneficial  owner  thereby  conveyed  and  released 
unto  the  defendant  all  the  said  rent-charge  of  £4.000 
to  the  intent  that  the  lands  and  hereditament  charged 
therewith  might  thenceforth  be  discharged  therefrom ; 
and  in  further  pursuance  of  the  said  agreement  and  for 
the  consideration  aforesaid  the  said  third  Edrl  Grey 
released  unto  the  defendant  all  the  premises  oonveyed 
by  the  principal  indenture  from  the  power  of 
revocation  contained  in  the  said  indenture,  and  also 
released  the  said  A.  H.  G.  Grey  from  the  covenant  to 
pay  the  said  rent-charge  of  £4,000,  and  from  aU 
claims  under  the  covenant  by  the  defendant  contained 
in  the  principal  indenture  to  retain  unsold  and  to 
farm  certain  lands  near  Howick. 

3.  The  said  third  Earl  Grey  died  on  the  9th  day  of 
October,  1894,  and  thereupon  his  nephew,  the 
defendant,  succeeded  to  the  earldom.  The  average 
net  annual  income  of  the  property  comprised  in  the 
said  deed  of  the  19th  of  October,  1885,  after  deducting 
interest  on  incumbrances  and  other  charges  and  the 
cost  of  management,  is  and  was  before  as  well  as  after 
the  date  of  the  last-mentioned  indenture  very 
considerably  in  excess  of  £4;  000. 

4.  Under  the  circumstances  aforesaid  estate  duty 
under  the  Finance  Act,  1894,  had  been  claimed  by  the 
Commissioners  of  Inland  Revenue  from  the  defendant 
on  the  principal  value  (less  the  value  of  the  encum- 
brances subsisting  thereon)  of  the  whole  of  the  property 
comprised  in  the  said  deed  of  the  19th  of  October, 
1885  (including  the  mansion-house  at  Howick  and  the 
effects  therein,  upon  which  alone  such  duty  has  been 
actually  paid  by  the  defendant  on  the  20th  of  March, 
1895),  as  being  property  passing  on  the  death  of  the 
said  third  Earl  Ghrey  within  the  meaning  of  sections 
1  and  2  (1)  (c)  of  the  Finance  Act,  1894,  which  in- 
corporates the  provisions  of  section  38  of  44  &  45 
Vict.  c.  12  as  amended  by  section  11  (1)  of  52  Vict, 
c.  7.  But  the  defendant  had  refused  and  still  refuses 
to  pay  such  estate  duty  (save  as  to  the  mansion" 
house  and  effects)  and  he  contends  that  no  such  duty 
has  become  payable.  Moreover,  the  value  of  the 
bulk  of  the  property  comprised  in  the  said  deed  of 
the  19th  of  October,  1885,  was  not  taken  into  account 
in  determining  the  amount  of  estate  duty  paid  by  the 
defendant  on  the  mansion-house  at  Howick  and 
accordingly  further  duty  is  payable  thereon. 

The  Crown  thereupon  claimed:  (1)  That  it  should 
be  declared  that  upon  the  death  of  the  said  Henry 
third  Earl  Grey  estate  duty  became  payable  under 
the  provisions  of  the  Finance  Act,  1894,  upon  the 
principal  value  to  be  ascertained  as  in  the  said  Act 
provided  of  all  the  property  real  and  personal  com- 
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prised  in  the  said  deed  of  the  19th  of  Ootober,  1885, 
as  proMty  paasiDg  on  the  death  of  the  said  Henry 
mtd  £arl  Grey  within  the  meaning  of  sectioos  1 
and  2  (1)  (c)  of  the  last-mentioned  Act,  and  having 
Kgazd  to  section  38  of  the  Customs  and  Inland 
Bevenufi  Act,  1881,  as  amended  by  section  11  of  the 
Customs  and  Inland  Bevenue  Act,  1889. 

The  Divisional  Court  (Grantham  and  Channell,  JJ.) 
decided  in  favour  of  the  Crown. 
From  this  decision  the  defendant  now  appealed. 
By  the  Customs  and  Inland  Bevenue  Act,  1881, 
8.  38,  sub-section  2  it  is  provided  that  '*  the  personal 
or  movable  property  to  be  included  in  an  account 
shall  be  property  of  the  following  descriptions — viz. : 
(a)  any  property  taken  as  a  donatio  mortis  cauad  made 
by  any  person  dying  on  or  after  the  Ist  of  June, 
1S81,  or  taken  under  a  voluntary  disposition  made  by 
SDy  person  so  dying,  purporting  to  operate  a^  an 
immediate  gift  inttr  vivos  whether  by  way  of  transfer, 
dt-livv'r},  declaration  of  trust,  or  otherwise,  which 
shall  m»t  have  been  bond  fide  made  three  months 
hefore  the  death  of  the  deceased,  (c)  Auy  property 
pasBiDg  under  any  past  or  future  voluntary  settlement 
made  by  any  person  dying  on  or  after  such  day  by 
deed  or  any  other  instrument  not  taking  effect  as  a 
will,  whereby  an  interest  in  such  property  for  li^e  or 
say  other  period  determinable  by  reference  to  death 
is  reserved  either  expressly  or  by  implication  to  the 
settlor,  or  whereby  the  setUor  may  have  reserved  to 
himself  the  right,  by  the  exercise  of  any  power,  to 
restore  to  himself,  or  to  reclaim  the  absolute  interest 
in  such  property." 

By  section  11,  sub-section  1,  of  the  Customs  and 
Inland  Bevenue  Act,  1889  (52  &  53  Vict.  o.  7),  the 
aforesaid  sub- section  2  is  amended  as  follows :  "  The 
description  of  property  marked  (a)  shall  be  read  as  if 
the  word  'twelve'  were  substituted  for  the  word 
*  three '  therein,  and  the  said  description  of  property 
shall  include  property  taken  under  any  gift  whenever 
made,  of  wluch  property  bond  fide  possession  and 
enjoyment  shall  not  have  been  assumed  by  the  donee 
immediately  upon  the  gift  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor  or  of  any  benefit 
to  him  by  contract  or  otherwise.'' 

By  section  2,  sub-section  1,  of  the  Finance  Act,  1894 
(57  &  58  Vict.  c.  30)  it  is  provided  that  "property 
paasine  on  the  death  of  the  deceased  shall  be  deemed 
to  inmde  .  .  .  (c)  Property  which  would  be 
required  .  .  .  to  oe  included  in  an  account  imder 
section  38  of  the  Customs  and  Inland  Bevenue  Act, 
1881,  as  amended  by  section  11  of  the  Customs  and 
Inland  Revenue  Act,  1889,  if  those  sections  were 
herein  enacted  and  extended  to  real  property  as  well 
as  personal  property,  and  the  words  '  voluntary '  and 
*  voluntarily '  and  a  reference  to  a  '  volunteer '  were 
omitted  therefrom." 

CozenS'Hardy,  Q*C.,  and  Bremner,  ioT  the  appel- 
lant.—The  duty  has  already  been  paid  in  respect 
of  the  mansion-house,  so  that  point  is  not  in  dispute. 
Ihe  question  which  arises  here  is  whether  estate  duty 
)•  payable  in  respect  of  the  rest  of  the  estate.  This 
'•"tate,  minus  the  mansion-house,  does  not  come  within 
Mction  2,  sub- section  1,  of  the  Finance  Act,  1894. 
The  appellant  was  given  an  estate  subject  to  the  pay- 
ment of  £4,000  per  annum  to  the  thinl  earl,  and  this 
estate  the  appelfant  retained  within  the  meaning  of 
section  11,  sub-section  1,  of  the  Act  of  1889  ''to  the 
entire  exclusion  of  the  donor."  The  power  of  revoca- 
tion was  a  limited  and  conditional  one,  and  the  con- 
tingencies on  which  it  would  have  been  exercised 
never  arose.  There  was  here  no  absolute  right  to 
icdaim  the  property  reserved  to  the  donor,  such  as  is 
leferred  to  in  section  38,  sub-section  2,  of  the  Act  of 
1881.    The  power  there  is  a  general  one.    In  the 


present  case  it  is  a  limited  one.  The  appellant  assumed 
bond  fijdfi  possession  and  enjoyment  within  the  require- 
ment of  the  section.  This  was  not  a  gift  but  a  pur- 
chase for  full  value,  and  therefore  the  twelve  months' 
period  does  not  apply. 

They  cited  Attorney-General  v.  Worrall,  43  W.  B. 
118,  [1895]  1  Q.  B.  99;  Attorney  General  v.  Beech, 
46  W.  E.  44,  [1897]  2  Q.  B.  535. 

Sir  B.  E.  Webster,  A.G.  (Sir  B.  Finlay,  S.G.,  and 
Vaughan  Hawkins  with  him),  appeared  for  the  Crown. 
— This  case  is  clearly  within  the  language  of  section 
38,  sub-section  2  (a),  of  the  Act  of  1881  as  amended  by 
the  Act  of  1889.  It  is  also  within  section  38,  sub- 
section 2  (c),  of  the  Act  of  1881.  If  there  be  any 
disposition  whereby  the  donor  retains  any  interest  or 
benefit  the  donee  does  not  escape  liability  on  the 
death  of  the  donor.  If  property  has  been  disposed  of, 
and  out  of  that  property  any  benefit  is  reserved  to  the 
donor,  such  property  is  not  intended  to  be  exempt 
from  taxation.  Section  11,  sub-section  1,  of  the  Act 
of  1889  puts  this  beyond  dispute.  The  only  means  of 
evading  the  tax  is  to  assume  absolute  and  immediate 
possession  and  enjoyment  of  the  estate.  In  the 
present  case,  however,  that  condition  was  not  fulfilled. 
The  reservation  is  within  the  very  words  of  section  38, 
sub-section  2  (r),  of  the  Act  of  1881.  The  third  earl 
was  in  the  position  of  being  able  to  contract  debts 
which  would  have  to  be  satisfied  out  of  the  estates  of 
the  appellant.  This  was  a  most  important  r^^servation. 
There  were  powers  of  revocation  in  the  deed  which 
might  easily  have  been  exercised. 


Bremner  replied. 


Cur,  adv,  vult. 


On  the  10th  of  August  the  following  written 
judgments  were  delivered : 

A.  L.  Smith,  L.J. — In  my  opinion  the  Crown  suc- 
ceeds this  case,  and  the  appeal  by  the  present  Earl 
Grey  fails.  By  the  Finance  Act,  1894  (57  &  58  Vict, 
c.  30\  not  only  property  which  passes  upon  death, 
but  also  property  which  shall  be  deemed  within  the 
meaning  of  the  Act  to  pass  upon  death,  is  made  liable  to 
estate  duty,  and  tlie  question  is  whether  the  property 
upon  whidi  the  Crown  claims  duty  in  the  case,  is 
property  which  is  deemed  to  pass  within  the  meaning 
of  the  Act  upon  the  death  of  the  late  Earl  Grey, 
which  took  place  upon  the  9th  of  October,  1894. 

By  deed  bearing  date  the  19th  of  October,  1885,  the 
late  earl  in  consideration  of  the  natural  love  and  affec- 
tion which  he  bore  to  his  nephew,  the  present  earl, 
conveyed  to  the  present  earl  (the  df:fendant  in  this 
information)  all  his  manors,  messuages,  farms,  lands, 
rent-charges,  and  other  hereditaments  and  all  lease- 
holds belonging  to  the  late  earl  in  fee  simple,  to  the 
use  that  the  late  earl  should  during  his  life  receive  an 
annual  rent-charge  of  £4,000  a  year  issuing  out  of 
the  hereditaments  thereby  conveyed,  and  should  be 
also  entitled  during  his  life  to  occupy  and  enjoy  that 
part  of  the  hereditaments  which  consisted  of  the 
mansion-house  at  Ho  wick  and  its  appurtenances, 
together  with  the  furniture,  plate,  books,  pictures, 
and  articl<*s  nf  household  use  or  ornament,  wines, 
stores,  garden  implements,  horses,  carriages,  and 
other  things  whatsoever  in  or  about  the  said  mansion - 
hous^  and  premises.  By  the  deed  the  present  earl 
covenanted  with  the  late  earl  to  pay  certain  annuities 
and  mortgage  and  bond  debts  and  to  idemnify  the 
late  earl  and  his  estate  from  all  loss  and  damage  in 
respect  thereof,  and  to  pay  the  late  earl  the  annual 
rent-charge  of  £4,000  per  annum,  and  at  the  death 
of  the  late  earl  to  pay  his  funeral  and  testamentary 
expenses,  including  all  stamp  and  other  duties,  and 
also  the  debts  of  the  late  earl  to  the  full  exhaustion 
^  of  all  property  real  and  personal  of  the  late  earl. 
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By  this  deed  it  was  proyided  that  in  the  eyent  of 
the  present  earl  dying  in  the  lifetime  of  the  late  earl, 
or  by  any  breach  by  the  present  earl  of  any  of  the 
ooyenants  on  his  part  therein  contained,  it  should  be 
lawful  for  the  late  earl  to  revoke  the  said  deed  either 
wholly  or  in  part,  but  save  as  aforesaid  the  said  deed 
was  to  be  irrevocable,  and  it  was  stipulated  that  any 
revocation  under  the  powers  was  to  be  without  pre- 
judice to  the  title  of  any  purchaser  or  mortgagee 
from  the  present  earl  under  sale  or  mortgage  made 
previously  to    such    revocation.      The    above    is    a 
sufficient  statement  of  the  deed  to  raise  the  point 
which  I  have  in  hand ;   it  will  be  found  set  out  at 
length  in  the  information  in  this  case.    By  an  inden- 
ture made  on  the  26th  of  September,  1894,  between 
the  late  and  present  earl,  the  late  earl,  two  weeks 
before  his  death — which  occurred,  as  I  have  said, 
upon  the  9th  of  October,  1894 —in  consideration  of 
£5,000  paid  him  by  the  present  earl,  released  unto 
the  present  earl  the  rent-charge  of  £4,000  a  year,  as 
also  the  power  of  revocation  contained  in  the  inden- 
ture of  the  19th  of  October,  1885,  and,  as  I  under- 
stand, the  late  earl  remained  in  possession  of  the 
mansion-house  and  its  amenities  as  by  the  deed  of 
the  19th  of  October,  1885,  is  provided,  until  his  death. 
The  question  is,  whether  the  property  contained  in 
the  indenture  of  the  19th  of  October,  1885,  was  property 
which  is  deemed  to  pass  upon  the  dea^h  of  the  late  earl 
within  the  meaning  of  the  Finance  Act,  1894,  so  as  to 
be  liable  to  estate  duty.    That  brings  me  to  section  2 
(1)  (c)  of  the  Act  of  1894.     By  it  property  pas^inff  on 
the  death  of  the  deceased  shall  be  deemed  to  include 
**  (c)  property  which  would  be  reqaired  on  the  death 
of  the  deceased  to  be  included  in  an  account  under 
section  38  of  the  Customs  and  Inland  Bevenue  Act, 
1881  [44  &  45  Vict.  c.  12]  as  amended  by  section 
11  of  the  Customs  and  Inland  Bevenue  Act,  1889 
[52  &  53  Vict.  c.  7],  as  if  those  sections  were  herein 
enacted  and   extended  to  real  property  as  well  as 
personal  property,  and  the  words   '  voluntary '  and 
'  voluntanly '  and  a  reference  to  a  '  volunteer '  were 
omitted  therefrom.'*       In   T?ie  Attorney 'General  v. 
Beech,  46  W.  B.  435  [1898]  2  Q.  B.  147,   I   com- 
mented upon  this  class  of  legislation,  and  I  have 
nothing  further  to  say  thereon. 

Now,  what  is  it  that  the  38th  section  of  the 
Customs  and  Inland  Bevenue  Act,  1881,  as  amended 
by  section  11  of  the  Customs  and  Inland  Bevenue 
Act,  1889,  as  amended  by  the  Finance  Act,  1894,  has 
enacted  P  Section  38  (1)  of  the  Customs  and  Inland 
Bevenue  Act,  1881,  must  for  the  present  purpose  be 
read  as  follows :  '*  Any  real,  personal,  or  movable 
property  to  be  included  in  an  account  shall  be 
property  of  the  folio wiog  descriptions— namely,  (a) 
Any  property  .  .  .  taken  under  a  dispositfon  .  .  . 
made  oy  a  person  dying  after  the  1st  of  August,  1894, 
purporting  to  operate  as  an  immediate  gift  inter  vivos 
.  •  .  whion  shall  not  have  been  hond  fide  made  twelve 
months  before  the  death  of  the  deceased  " — the  clause 
does  not  apply  to  the  present  case — "  or  property 
taken  under  any  gift  whenever  made  " — ^thu  means 
whether  made  within  or  without  twelve  months 
before  death — ''  of  which  property  hfmai  fide  possession 
and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift  and  thenceforward 
retained  to  the  entire  exclusion  of  the  donor  or  of 
any  benefit  to  him  by  contract  or  otherwise."  In  my 
judgment  the  meaning  of  the  section  is,  that  if  there 
be  a  gift,  no  mst^er  when  made,  of  property  inter 
vivoSf  then  the  property  must  be  included  in  an 
account  and  therefore  liable  to  estate  duty  unless  the 
donee  has  bond  fide  assumed  possession  and  eojoy- 
ment  of  the  property  immediately  .upon  the  gift, 
and  has  thenceforward  retained  the  possession  and 
enjoyment    thereof  to  the  entire  ezdusion  of   the 


donor,  or  if  he  has  taken  and  retained  the  poasessLon 
to  the  entire  exclusion  of  the  donor,  then  that 
this  possession  and  enjoyment  has  been  without 
any  benefit  by  coucract  or  otherwise  to  the  donor. 
To  escape  estat<)  duty  both  these  events  must 
concur.  This  being  my  opinion  as  to  the  true  con- 
struction of  section  38  (I)  (a)  of  the  Customs  and 
Inland  Bevenue  Act  of  1881  as  it  now  studs  in- 
corporated into  section  2  (1)  (c)  of  the  Finance  Act, 
1894,  how  upon  the  facts  of  the  case  can  it  be  s>ud 
that  the  present  earl,  the  donee,  has  either  bond  fide 
assumed  possession  of  the  estate  immediately  upon 
the  gift,  or  has  thenceforward  retained  ''thepoves- 
sion  and  enjoyment  of  the  property  contained  iu  the 
deed  of  the  19 th  of  October,  1885,  to  the  entire 
exclusion  "  of  the  late  earl,  the  donor,  or  that  he  has 
done  so  without  any  benefit  by  contract  or  otherwise 
accruing  to  the  donor,  the  late  earl  ?  That  the  present 
earl,  the  donee,  has  contracted  with  the  late  earl,  the 
donor,  to  pay  him  £4,000  a  year  as  well  as  to  besr 
the  other  liabilities  of  the  late  earl  as  appears  by  the 
deed  of  the  19th  of  October,  1885,  for  the  benefit  of  1 
the  late  earl,  cannot  be  disputed,  and  whichever  limb  i 
of  the  sub-section  be  taken,  in  my  judgment  the  case 
comes  within  it,  and  therefore  falls  within  the  d<4m- 
tion  of  property  deemed  to  pass  within  section  2  (1)  (c) 
of  the  Act  of  1894,  and  consequently  is  liable  to  estate 
duty. 

It  was  argued  by  the  Crown  that  the  case  also 
falls  within  sub-section  (c)  of  section  38  (I)  of  the 
Customs  and  Inland  Bevenue  Act  of  1881,  and  that 
under  that  sub-section  the  property  was  chargeable 
with  estate  duty  as  being  property  which  was  deemed 
to  i>ass  within  section  2  (l)  (c)  of  the  Act  of  1894. 
This  may  well  be  so,  but  as  in  my  opinion  section 
30  (1)  (a)  of  the  Customs  and  Inland  Bevenue  Act  of 
1881  is  fatal  to  the  appellant,  the  present  earl,  it  is 
unnecessary  in  this  case  to  give  a  judgment  as  to 
the  meaning  of  sub-section  (c),  and  therefore  I  say 
nothing  about  it.  In  my  judgment  the  Crown 
succeeds,  and  the  appeal  must  be  dismissed  with  costs. 

BiGBY,  L.J. — The  grant  and  assignment  made  by 
the  third  earl  to  the  present  earl  by  the  deed  of  the 
19th  of  October,  1885,  was  subject,  first,  as  to  all  the 
hereditaments,  other  than  such  parts  as  the  third  eail 
would  occupy  and  enjoy  under  the  trusts  thereinafter 
declared,  to  an  annual  rent-charge  issuing  thereout 
of  £4,000;  secondly,  as  to  the  hereditaments  not 
charged  with  the  £4,0C0  a  year,  and  the  personal 
property  connected  therewith,  to  a  beneficial  interest 
in  the  third  earl;  thirdly,  to  a  covenant  by  the 
present  earl  to  pay  at  the  death  of  the  third  earl  all 
the  funeral  and  testamentary  expenses  and  also  the 
debts  of  the  third  earl  to  the  full  exhaustion  of  all 
the  property  real  and  personal  of  the  third  e^irl; 
fourthly,  to  a  conditional  power  of  revocation  by  the 
third  earl. 

It  is  plain,  in  my  ju'Vgment,  that  under  the  above- 
mentioned  heads,  benefits  were  secured  to  the  third 
earl  which  made  it  impossible  for  the  donee  to  assume 
or  thenceforward  retain  the  subject-matter  of  the  gift 
to  the  entire  exclusion  of  the  third  earl,  or  of  any 
benefit  to  him  by  contract  or  otherwise.  The  benefits 
under  heads  1  and  2  are  so  plain  as  to  requim  no 
further  notice.  Under  head  3  it  would  have  been 
open  to  the  third  earl  by  the  mere  process  of  iucurriog 
debts  and  spending  the  sums  borrowed,  or  by  borrow- 
ing for  the  purpose  of  settling  the  sums  borrowed 
and  actually  settling  them  in  favour  of  other  persons, 
to  make  the  present  earl  liable  to  the  full  amount  of 
the  benefit  taken  by  him  under  the  deed.  This  would 
clearly  be  a  benefit  to  the  third  earl,  arising,  at  any 
rat»,  by  contract,  if  not  by  way  of  charse  upon  the 
property  granted  aod  assigned.    Although  the  power 
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of  lerocatioD  is  not  absolate,  it  cannot  be  doubted 
that  the  possibility  of  its  being  exercised  was  also  a 
beDsfit  to  the  rhird  ear),  not  so  great  as  if  the  power 
wfre  unconditional,  but  which  might  be  measured  by 
the  extent  to  which  it  derogated  from  the  value  to 
the  present  earl  of  the  pro^wrty  granted  and  assigned, 
which  would  be  very  oonsiderame.  From  the  exeou- 
tioD  of  the  deed  of  1886  down  to  the  26th  of  Septem- 
ber, 1894,  there  was  no  moment  of  time  in  which  the 
property  for  the  time  being  subject  to  the  deed  of 
1886  was  held  by  the  donee  to  the  exclusion  of  any 
benefit  to  the  third  earl.  The  deed  of  the  26th  of 
September,  1894,  only  varied  this  state  of  things  by 
releasing  i^e  benefits  arising  under  heads  1  and  4, 
leaving  those  under  heads  2  and  3  in  full  force.  I  do 
not  see  how  it  would  be  x)os6ible  to  avoid  the  con- 
dnsion  that  the  whole  subject-matter  of  the  gift,  so 
&r  as  it  existed  at  the  death  of  the  third  earl,  would 
have  be«^  liable  to  be  included  in  an  account  under 
section  38  of  the  Act  of  1881,  sub-section  (a),  amended 
as  in  the  Act  mentioned.  It  does  not  seem  to  me  to 
be  necessary  to  determine  whether  in  the  present  case 
tub-section  (c)  of  section  38  of  the  Act  of  1881, 
amended  as  mentioned  in  the  Finance  Act,  is  or  is 
not  applicable.  The  result  is  that  all  property 
granted  or  assigned  bv  the  deed  of  1885,  and  existing 
at  the  death  of  the  third  earl,  is  to  be  deemed  to  have 
passed  on  his  death,  and  therefore  to  be  liable  to 
estate  duty. 

YATroHAN  WiLLiAHS,  L.J. — This  is  a  case  of  some 
difficulty.  There  are  several  grounds  upon  which 
the  down  contends  that  the  property  in  question  is 
liable  to  estate  duty  under  the  Finance  Act,  1894, 
as  property  passing  on  the  death  of  a  deceased.  By 
the  Finance  Act,  1894,  s.  2,  sub-section  1,  "  property 
passing  on  the  death  of  the  deceased  shall  be  deemed 
to  iniuude  .  .  .  (e)  property  which  would  be 
requiied  on  the  death  of  the  deceased  to  be  included 
in  an  account  under  section  38  of  the  Customs  and 
Inland  Bevenne  Act,  1881,  as  amended  by  section  11 
of  the  Customs  and  Inland  Bevenue  Act,  1889,  if 
those  sections  were  herein  enacted  and  extended  to 
real  property  as  well  as  personal  property,  and  the 
words  '  voluntary '  and  '  volimtarily '  and  a  reference 
to  a  '  volunteer '  were  omitted  therefrom." 

By  the  Customs  and  Inland  Bevenue  Act,  1881,  s. 
38,  fob-section  2  :  **  The  personal  or  movable  property 
to  be  indnded  in  an  account  shall  be  property  of  the 
following  descriptions."  I  need  not  read  it  at  length ; 
it  may  be  taken  as  having  been  read.  Bub-section  (a) 
relates  to  donatio  mortis  causd,  and  (c)  says,  ''Any 
property  passing  under  any  past  or  future  voluntary 
setUement  made  by  any  person  dying  on  or  after  such 
day  by  deed  or  any  other  instrument  not  taking 
efost  as  a  will  whereby  an  interest  in  such  property 
lor  life  or  any  other  period  determinable  by  merence 
to  death  is  reserved  either  expressly  or  bv  implication 
to  the  settkMT,  or  whereby  the  settlor  may  have  reserved 
to  himself  the  right  by  the  exercise  of  any  power  to 
natore  to  iii™^^  or  to  reclaim  the  absolute  interest 
in  BQdi  property."  Then  by  the  Customs  and  Inland 
Bevenne  Adt,  1889,  s.  11,  sub-section  1,  **  Sub-section 
2  of  sedion  38  of  the  Customs  and  Inland  Bevenne 
Act,  1881,  is  hereby  amended  as  follows."  Then  (a), 
the  amendment  clause — I  need  not  read  the  early 
part  of  it— concludes,  "  and  the  said  description  of 
the  property  shall  include  property  taken  under  any 
gift,  whenever  made,  of  which  property  bond  fide 
poasesiion  and  enjoyment  shall  not  have  been  assumed 
by  the  donee  immediately  upon  the  gift  and  tiience- 
teward  retained  to  the  entire  exclusion  of  the  donor, 
or  of  an^  benefit  to  him  by  contract  or  otherwise." 

Now,  it  is  aigued  on  behalf  of  the  Crown  that  the 
property  in  question  is  liable  to  estate  duty,  first,  as 


being  property  passed  under  a  voluntary  settlement 
whereby  an  interest  in  such  property  for  Ufe  or  soine 
other  period  terminable  by  reference  to  death  is 
reserved  expressly  or  by  implication  to  the  settlor,  or 
whereby  the  settlor  has  reserved  to  himsnlf  the  right 
to  restore  to  himself  or  to  reclaim  the  absolute  interest 
in  such  property;  secondly,  it  is  argued  that  the 
property  is  liable  to  estate  duty  as  being  property 
taken  under  a  gift,  whenever  made,  of  which  property 
bond  fide  possession  and  enjoyment  has  not  been 
assumed  by  the  donee  immediately  upon  the  gift  and 
thenceforward  rettiined  to  the  entire  exclusion  of  the 
donor,  or  of  any  benefit  to  him  by  contract  or  other- 
wise. 

Now,  with  regard  to  the  first  ground  the  difficulry 
suggested  on  behalf  of  the  appellant  is  that  the 
property  has  not  passed  under  a  voluntary  settlement 
within  the  meaning  of  clause  (c)  of  sub-section  1  of 
section  2|of  the  Finance  Act  of  1894— that  is  to  say, 
that  the  instrument  passing  the  property  on  the  death 
of  the  late  Earl  Grey  is  not  a  voluntary  settlement 
within  the  meaning  of  section  38  of  the  Act  of  1881 
as  a  section  enacted  by  reference  in  the  Finance  Act, 
1894.  and  controlled  by  the  definition  in  section  22  of 
the  Finance  Act,  1894. 

Now,  with  regard  to  the  second  ground  the  difficulty 
suggested  by  the  appellant  is  this,  that  the  donee  did 
** immediately  upon  the  gift  and  thenceforward" 
assume  possession  and  enjoyment  of  the  whole  of  the 
property  included  in  the  gift  to  the  entire  exclusion 
of  the  donor  or  of  any  l^nefit  to  him,  because  the 
annual  rent-charge  of  jb4,000  a  year  is  not  part  of  the 
property  included  iu  the  gift ;  but  an  estate  prior  to 
and  overriding  the  gift,  and,  because  the  covenant  by 
the  donee  to  pay  aS  tke  debts  of  the  donor  to  the 
full  exhaubtion  of  the  real  and  personal  property,  is 
not  an  admission  of  the  donor  to  any  possession  or 
enjoyment  of  the  property  included  in  the  ffift  or  of 
any  benefit  to  him,  the  donor  therein,  and  because 
that  covenant  by  the  donee  does  not  amount  to  the 
admission  of  the  donor  to  the  enjoyment  of  the 
property  or  to  any  benefit  i^ereout  and  certainly  does 
not  amount  to  a  charge  thereon  in  favour  of  the  late 
earl. 

These  difficulties  are  serious.  It  may  be  that 
they  can  be  got  over  when  the  meaning  of  the  words 
in  the  Finance  Act  is  properly  construed— indeed,  I 
am  going  to  a  certain  extent  so  to  hold — ^but  in  my 
judgment  you  have  no  right  in  the  construction  of 
that  Act  to  say,  as  I  understand  the  counsel  for 
the  Crown  to  invite  us  to  do,  that  in  a  par- 
ticular case  property  is  subject  to  estate  duty 
although  such  property  does  not  fall  within  the  words 
of  the  Act  im^iosing  the  duty  if  construed  literally, 
because  the  whole  gist  and  scope  of  the  Act  leads  to 
the  inference  that  it  is  impossible  that  property  of  the 
character  in  question  should  have  been  intended  by 
the  Legislature  to  be  exduded  from  liability  to  the 
duty  imposed  by  the  statute,  and  you  have  no  right 
to  refuse  to  give  effect  to  a  definition  in  the  Finance 
Act  on  the  ground  that  the  context  requires  that  a 
different  meaning  should  be  given  to  the  words  the 
subject  of  the  ^finition  from  that  contained  in  the 
definition,  if  the  only  ground  for  refusing  to  fpje  to 
the  word  the  meaning  according  to  the  definition  is 
that  so  to  do  would  be  to  defeat  what  appears  to  be 
the  genend  intention  of  the  Act  of  Parliament.  I  will 
say  no  more  on  this  point  because  I  do  not  mean  to 
decide  it,  but  I  prefer  to  base  my  judgment  on  the 

gift  of  property  in  tiie  preeent  case  falling  within  the 
ter  words  of  sub-section  1  of  section  11  of  the  Act 
of  1889.  Now,  even  apart  from  the  rent-charge  the 
decision  in  Cro%9man  v.  Reg.,  3d  W.  B.  303, 18  Q.  B.  D. 
256,  shows  that  the  covenant  for  the  payment  by  the 
donee  of  the  donor's  debts  would  be  a  reienrataon  of 
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an  interest  within  the  meaning  of  Beotion  38  of  the 
Aot  of  1881,  because  it  was  hela  in  that  case  that  the 
covenant  of  the  donee  to  pay  the  donor  for  his  life 
interest  at  4  per  cent,  on  the  capital  value  of  the 
personalty  transferred  by  the  gift  was  the  reservation 
of  an  interest  within  the  meanine  of  section  38,  and 
it  seems  to  me  that  the  fact  that  we  covenant  to  pay 
the  donor's  debts  is  not  an  interest  or  benefit 
determinable  on  death  does  not  prevent  the  decision 
in  Cro98man*a  ccaa  applying  to  show  that  the 
covenant  to  pav  the  donor's  debts  is  the  reservation 
of  an  interest,  althoiu^h  not  an  interest  determinable 
on  death,  and  as  such  ne^tives  the  exclusion  of  the 
vendor  from  any  benefit  m  the  property  the  subject 
of  the  gift,  and  I  therefore  concur  in  the  judgment  of 
the  court  below  on  the  ground  that  in  this  case  there 
was  a  gift  of  the  property  within  the  meaning  of  the 
section  of  the  Act  of  1889,  and  that  the  donee  was 
not  intended  to,  and  did  not  in  fact,  assume  possession 
and  enjoyment  to  the  total  exclusion  of  benefit  to  the 
donor.  Such  an  interest  is  totally  different  from  the 
prior  estate  created  by  the  use  in  respect  of  the  rent- 
charge,  and  I  mention  this  because  I  am  inclined  to 
agree  with  the  appellant  that  the  rent-charge  must  be 
treated  as  something  entirely  outside  the  gift. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  Flux  &  Leadbiiter, 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Revenue, 


L  Q.  B.  Div.  ) 

lith,  Bigby,  and  > 
WmUms,  L.JJ.)J 


July  4,  1898. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
Vaughan 

Fab&*s  Banking  Co.  v.  Yates,  (a.) 

Limitations^  Statute  of — Guarantee-^Banking  account — 
FrincipaZ  advanced  six  years  before  action — Interest 
accrued  within  six  years — Appropriation  of  payments 
on  account. 

The  defendant  gave  a  guarantee  to  the  plaintiff  bank, 
whereby t  in  consideration  of  the  bank  making  advances 
to  one  of  their  customers^  the  defendant  undertook  to 
guarantee  tlie  payment  of  all  moneys  from  time  to  time 
owing  to  the  bank  in  account  with  the  customer,  with 
interest,  commission,  and  other  banking  charges.  The 
customer's  account  was  made  up  every  half-year,  the 
amount  which  had  become  due  for  interest,  commission, 
and  banking  charges  during  each  half-year  being  added 
to  the  principal  and  carried  forwcvrd  to  the  next  half- 
year.  The  bank  made  advances  to  tfie  customer  during 
four  years.  More  than  six  years  after  the  last  advance, 
the  bank  brought  cm  action  on  the  guarantee.  The 
customer  had  from  time  to  time  made  payments  on 
account  down  to  a  short  time  before  action  hrought. 

Held,  that  the  bank's  daim  under  the  guarantee  in 
respect  of  the  advances  wcu  barred  by  the  Statute  of 
Limitations;  but  that  they  were  entitled  to  recover  in 
respect  of  interest,  commission,  and  banking  charges 
which  had  become  due  within  six  years  before  action. 

Held,  also,  that  the  rule  by  which  payments  on  account 
are  appropriated  to  interest  before  principal  did  not 
apply  to  such  a  banking  account  as  that  in  question. 

Appeal  from  the  judgment  of  Bruce,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  to  recover  £1,000  upon  a 
guarantee  given  by  the  defendant  to  the  plaintiff 
Dank  to  secure  the  current  account  of  Duncan 
McLaren,  who  carried  on  business  as  D.  McLaren 
&Co. 


(«.)  Reported  by  F.  G.  Bucker,  Esq.,  Barrister- 

at-Law. 


The  guarantee  was  dated  the  7th  of  February,  1887, 
and  was  as  follows :  '*  In  consideration  of  vour  agree- 
ing  at    my   request    to    come    under    advances   or 
liabLlities  to  or  for  D.  McLaren  &  Co.  (the  snaranteed 
party)  in  account  current  with  you  on  condition  that 
I  should  give  this  guarantee,  I  undertake  to  guarantee 
to  you  the  due  payment  and  satisfaction  of  all  moneyB 
and  liabilities  tnat  may  have  been  or  may  from  time 
to  time  be  owing  to  or  incurred  by  you  in  account 
with  the  guaranteed  party,  with  interest,  commissioD, 
and  other  banking  charges ;  and  this  shall  be  a  con- 
tinuing guarantee  and  shall  not  be  withdrawn  exc^t 
at  the  expiration  of  six  calendar  months  from  the  day 
of  written  notice  being  given  by  me  to  you  for  that 
purpose ;  but  the  amount  ultimately  recoverable  here- 
under shall  not  exceed  £1,000  with  interest  thereon 
from  the  day  on  which  the  same  shaU  be  demanded 
from  me  until  paid    .     .     .     and  any  settled  or  stated 
account  by  and  between  you  and  the  guaranteed 
party  or  admitted  by  the  latter  shall  from  time  to 
time  be  and  be  received  in  any  court  or  under  any 
droumstances  whatsoever  as  conclusive  and  indisputable 
evidence  against  me  of  the  balance  or  amount  thereby 
appearing  due  from  the  guaranteed  party  to  you." 

Between  the  8th  of  February,  1887,  and  the  3rd  of 
December,  1890,  the  bank  made  advances  to  McLaren 
from  time  to  time  and  debited  his  account  therewith, 
and  McLaren  from  time  to  time  made  payments 
which  were  put  to  his  credit,  but  the  account  always 
showed  a  balance  due  from  him  to  the  bank.  The 
account  was  made  up  every  half-year,  the  amount 
which  had  become  due  for  interest,  conmiission,  and 
bank  charges  during  each  half-year  being  added  to 
the  principal  and  carried  forward  to  the  next  half- 
year. 

On  the  31st  of  December,  1890,  the  balanoe  due  to 
the  bank  was  £3,247  14s.  5d.  After  that  date  the 
bank  made  no  further  advance,  but  the  aooount 
continued  to  be  debited  each  half-year  with  the 
amount  which  had  become  due  for  interest,  com- 
mission, and  bank  charges,  McLaren  continued 
from  time  to  time  to  make  payments  on  account  down 
to  March,  1897,  and  on  the  30th  of  June,  1897,  the 
balance  due  from  him  was  £1,979  Is.  6d. 

The  action  was  conunenced  on  the  3rd  of  September, 
1897.  The  defendant  pleaded  the  Statute  of  Limita- 
tions. 

At  the  trial  Bruce,  J.,  found  as  a  fact  that  there 
had  been  an  account  stated  between  the  bank  and 
McLaren  in  1895,  which  took  the  case  out  of  the 
operation  of  the  Statute  of  Limitations,  and  on  that 
I  ground  he  gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

Joseph  Walton,  Q.C,  and  W,  F,  K.  Taylor,  Q.C. 
{Tobin  with  them),  for  the  defendant.— There  was  no 
account  stated  in  this  case.  The  plaintiffs'  daim,  as 
regards  ^e  advances,  is  barred  by  the  Statute  of 
Limitations,  for  their  cause  of  action  as  to  each 
advance  arose  when  that  advance  was  made :  Beeves 
V.  Butcher,  39  W.R.  626,  [1891]  2  0.  B.  609.  Literest 
being  accessory  to  principal,  their  claim  as  regards 
interest  is  also  barr^.  Moreover,  the  interest  most 
be  taken  to  have  been  paid  by  McLaren's  payments 
on  account ;  for  it  Ib  a  general  rule  that  payments  on 
account  are  to  be  appropriated  to  interost  before 
principal :  Lindley  on  Partnership,  6th  ed.,  235* 

Carver,  Q.C,  {Horridge  with  him),  for  the  plaintiffs. 
— ^The  Statute  of  Limitations  does  not  apply,  for  tiiia 
is  a  continuing  guarantee.  At  anyrate  tlie  plaintiffs 
can  recover  in  respect  of  interest,  conunisnon,  and 
charges  which  have  accrued  due  within  six  years. 
The  rule  as  to  the  appropriation  of  payments  on 
account  to  interest  is  not  applicable  to  a  banking 
account  such  as  that  in  the  present  case. 
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Park's  Banking  Co.  v,  Yatbs.— Wadb  v.  Wade. 


High  Coxtst. 


A.  L.  SiOTH,  li.  J. — On  the  facts  I  cannot  agree 
with  the  findhig  of    Bmoe,  J.,  that  there  was  an 
aooount  stated  between  the  bank  and  McLaren  in 
1895.    I  must,  therefore,  deal  with  the  other  points 
which  have  been  raised  on   this  appeal.    I  am  of 
opinion  that  as  all  the  advances  by  the   bank  to 
McLaren  were  made  before  the  31  st  December,  1890, 
the  daim  of  the  bank  as  regards  those  advances  is 
barred  by   the   Statute  of    limitations.    But    the 
guarantee  was   given   not    only  in   respect  of  the 
advaDces,  but  also  in  respect  of  interest,  commission, 
and  other  banking    charges.    Interest,  commission, 
and  other  banking  charges  have  accrued  due  within 
six  years  before  the  action  was  brought ;  and  inas- 
mndi  as  they   are   guaraoteed,  I    think    that    the 
plaintifib  are  entitled  to  recover  such  interest,  com- 
miflaoD,  and  banking  charges  as  have  accrued  due 
within  the  six  years.    In  my  opinion  the  rule  as  to 
the  appropriation  of  payments  on  account  to  interest 
before  principal  does  not  apply  to  the  case  of  a 
banking  account  in  which  the  amount  which  becomes 
due  f<v  interest  every  half-year  is  added  to  the  capital 
and  carried  forward  to  the  balance  of  the  next  half- 
year,      I  therefore    think    that   the    judgment   of 
Broos,  J.,  must  be  varied. 

BiOBT,  li.  J. — I  affree  in  thinking  that  there  was  no 
aoooont  stated.  I  auo  agree  that  so  far  as  regards  the 
principal  sums  advanced  the  plaintifiTe'  claim  is  barred 
by  the  Statnte  of  Limitation  s.  For  those  sums  became 
due,  and  thebank's  right  of  action  against  the  guarantor 
in  respect  of  them  arose,  more  than  six  years  before  the 
writ  I  do  not  think  that  the  words  **  continuiug 
goarantee"  mean  that  the  guarantor  is  to  remain 
Jiahle  for  all  advances  made  to  the  principal  debtor  as 
long  as  the  principal  debtor  remains  liable.  With 
legard  to  interest  the  question  is  not  so  easy,  but  I 
am  of  opinion  that  tiie  true  construction  of  the 
docoment  is  that  the  guarantor  is  not  merely  to  be 
liable  for  interest  as  accessory  to  the  principal,  but 
tbat  he  is  to  be  liable  for  all  sums  due  on  the  account 
whether  they  oonsist  of  principal  or  interest.  The 
plamtiffs'  daim,  therefore,  is  not  barred  as  to  interest 
which  became  due  within  six  years  of  the  writ.  I 
•Iso  agree  that  the  rule  as  to  appropriation  does  not 
apply  to  a  case  like  the  present. 

Yauohan  Wtt.t.tamb,  L.  J. — I  am  of  the  same  opinion 
The  plaintiffs'  cause  of  action  as  to  each  particular 
item  in  the  account,  whether  of  advance,  interest,  or 
otherwise,  arose  when  that  item  became  due,  and  the 
Statnte  of  Limitations  ran  from  that  time.  I  there- 
for agree  that  their  claim,  so  far  as  advances  are 
oanoemed,  is  barred.  I  also  agree  on  the  other 
points. 

Judgment  varied. 

Solicitor  for  the  plaintiffs,  Alfred  Bright,  for  Bate- 
«wu,  Wan,  <fc  Wtmshurst,  Liverpool. 

Solicitors  for  the  defendant,  Day  &  Bussell,  for  B. 
Tate$,  LtverpooL 


Kigl  iffoutt  of  9u0tic(. 


K^^icW.l  June  11.1898. 

Wads  v.  Wadb.  (a.) 

Inland  reventue — Estate  duty — Settled  property — Fund 
charged  with  specific  sum — Besidue — Finance  Ad, 
1894  (57  &  58  Vict.  c.  30),  s.  14,  suh-sectum  1. 

A  settlor  assigiwd  a  policy  of  assurance  for  £5,000  on 
his  oum  life  to  the  trustees  of  hie  marriage  settlement 
upon  trust  to  raise  out  of  the  policy-moneys  the  sum  of 
£4,000,  to  he  held  on  the  trusts  therein  mentioned,  and 
upon  further  trust  as  to  the  residue  of  such  moneys  for 
the  settlor^ s  eoseciUors,  The  policy  had  been  sold,  and  the 
proceeds  of  sale  were  now  represented  by  a  fund  in  court. 
The  settlor  died  in  1898. 

Held,  thaJt  sub-section  1  of  section  \^  of  the  Finance 
Act,  1894,  was  intended  as  a  protection  to  the  person 
paying  the  estate  duty,  not  as  a  provision  for  the  incidence 
of  that  duty  ;  and  that  the  estate  duty  on  the  fund  must 
be  borne  by  the  part  remaining  after  payment  of  the 
£4,000. 

Petition. 

In  this  case  there  was  a  fund  in  court  to  the  credit 
of  the  present  action  consisting  of  a  sum  of 
£4,496  2s.  dd.  consols  and  £29  17b.  7d.  cash.  This 
fund  represented  the  proceeds  of  sale  of  a  policy  of 
assurance  for  £5,000  on  the  life  of  Bobert  Graven 
Wade,  who  had  by  one  of  two  settlements,  both 
dated  the  Uth  of  August,  1858,  and  made  upon  his 
second  marriage,  assigned  such  policy  to  the  trustees 
thereof  upon  trust  to  raise  out  of  the  policv-moneys  a 
sum  of  £4,000  to  be  held  bv  them  upon  the  trusts  in 
favour  of  the  wife  and  children  of  the  marriage 
declared  and  contained  in  the  other  settlement  of 
even  date  therewith,  and  the  surplus  moneys  were 
thereby  directed  to  be  held  in  trust  for  the  settlor's 
personal  representatives. 

By  a  subsequent  deed  of  the  7th  of  July,  1864, 
B.  C.  Wade  purported  to  assign  to  the  trustees 
thereof  the  said  policy  for  the  purpose  of  making  up 
the  portions  of  all  his  children  to  the  sum  therein 
specified. 

The  present  action  had  been  commenced  for  obtain- 
ing the  execution  of  the  trusts  of  the  indenture  of  tie 
11th  of  August,  1858,  so  far  as  they  related  to  the 
policy.  In  pursuance  of  various  orders  in  the  action 
the  policy  had  been  sold  and  the  proceeds  paid  into 
court,  invested  in  consols,  and  accumulated  <lariug 
the  life  of  B.  C.  Wade. 

B.  C.  Wade  died  on  the  6th  of  April,  1898.  The 
trust  fund  was  liable  to  pay  duty  upon  his  deatn. 

This  petition  was  presented  by  the  present  trustees 
of  the  settlement  of  the  11th  of  August,  1858,  and  by 
the  wife  and  children  interested  thereunder,  and 
prayed— (1^  that  the  costs  of  all  parties  might  be 
taxed  by  the  taxing-master  as  between  solicitor  and 
client;  (2)  that  the  £4,496  28.  3d.  consols  might  be 
sold ;  (3)  that  out  of  the  moneys  to  arise  by  such  sale 
and  the  £29  17s.  7d.  cash  on  deposit  the  said  costs 
might  be  paid,  and  the  amount  of  the  estate  duty 
payable  on  the  death  of  B.  G.  Wade  might  upon  the 
requisition  of  the  GonmiisBioners  of  the  Inland 
Bevenne  be  transferred  to  the  account  of  the  Beceiver- 
Genoral  of  Inland  Bevenne  at  the  bank ;  (4)  that  out 
of  the  residue  of  the  moneys  to  arise  by  such  sale 
£4,000  might  be  paid  to  the  present  trustees  of  the 
indentures  of  the  11th  of  August,  1858 ;  (5)  that  the 
residue  of  the  moneys  to  arise  by  such  sale  might  be 
paid  to  the  present  trustees  of  the  indenture  of  the 

(a.)  Beport^d  by  B.  J.  A.  Moebisok,  Esq.,  Barrister- 

at-Law. 
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7th  of  July,  1864,  or  that  such  other  order  might  be 
made  as  to  the  court  should  seem  meet. 

The  petition  was  served  on  the  present  trustees  of 
the  indenture  of  the  7th  of  July,  1864. 

Warrington,  Q»C,,  and  G,  B,  Hamilton^  for  the 
petitioners. 

Medd,  for  the  respondents. — By  section  14  of  the 
Finance  Act,  1894,  the  estate  duty  must  be  borne 
rateably  and  not  paid  primarily  out  of  the  residue  of 
the  fund:  In  re  Countess  of  Orford,  44  W.  E.  383, 
[1896]  1  Oh.  267 ;  In  re  Shaw,  43  W.  E.  315,  [1895]  1 
Oh.  343.    The  prayer  of  the  petition  is  not  right. 

Ebbewioh,  J. — It  seems  to  me  that  section  14  of  the 
Finance  Act,  1894,  is  not  intended  to  provide  for  the 
incidence  of  estate  duty,  but  is  intended  to  project 
the  executor  or  other  person  who,  hs  between  himself 
and  the  reversioner,  is  called  upon  to  pay  the  duty, 
and,  having  paid  it,  looks  to  be  recouped  by  virtue  of 
the  provisions  of  that  section.  He  may  not  be  entitled 
to  get  it  without  taking  some  further  legal  proceed- 
ings against  the  p»T8  m  who  has  to  bear  his  share  of 
the  duty.  The  Act  <loeN  not  say  that  contracts  are  to 
be  interfered  with  in  aiiv  way ;  it  leaves  them  to  the 
usual  laws  of  conRtruction  and  legal  principles.  It 
seems  to  me  therefore  here  that  the  settlor  provided  a 
sum  of  £4,000  to  be  set  apart  for  certain  purposes  in 
priority  to  the  persons  entitl'^d  to  the  residue.  The 
trustees  were  to  receive  the  policy-moneys  on  condition 
that  they  were  to  take  £4,000.  and  the  rest  was  to  go 
in  a  different  way.  The  intention  of  the  deed  of  the 
11th  of  August,  1858.  would  be  altogether  defeated  if 
the  trustees  there  f  took  the  £4,000  less  duty.  No 
doubt  it  was  ^uite  competent  for  the  Legislature  to 
impose  the  liability  for  the  duty  upon  the  £4,000  as 
well  as  upon  the  residue,  but  the  question  is  whether 
the  Legislature  has  8>iid  so.  In  my  opinion  there  is  no 
doubt  that  the  dur.y  must  be  paid  in  a  lump  sum,  and 
I  think  that  the  prayer  of  the  petition  with  respect  to 
the  £4,000  is  right. 

Solicitors,  H.  B.  Wade;  Maples,  Teesdale,  dk  Co. 


Ohan.  Div.  I  ^         ^  ^   ^  „«« 

Eomer.  J.  (  ^^«^^  2.  1898. 

In  re  Hodgson. 
Taylor  v.  Hodgson,  (a) 

WiU—Construdion—General  words—'' All  other  my  real 
estate  in  the  county  of  Z." — Aduowson  in  gross. 

Held,  on  the  construction  of  a  will,  that,  under  the 
circumstances  of  the  above  case,  two  advowsons  in  gross 
passed  to  one  of  the  testator* s  sons  under  a  gift  of**aU 
other  my  real  estate  in  the  county  of  L.,"  those  coords, 
though  not  apt  words  for  the  purpose,  being  such  words 
as  might  pass  the  advowsons. 

Orompton  v.  Jarratt,  33  W.  B.  913.  30  Ch.  D.  298, 
distinguished. 

Summons. 

This  was  an  application  for  the  opinion  of  the  court 
n^on  questions  of  oonstructiou  arising  in  the  ad- 
nunistration  of  the  estate  of  the  late  George  Hodgson. 

The  testator,  by  his  will  of  May,  1895,  after  giving 
specific  and  pecuniary  leffades  and  an  annmty  of 
£l.000  to  his  wife  and  disposing  of  the  assets  and 
goodwill  of  his  business  of  a  machine-maker  at  Brad- 
ford between  his  sons  John  and  George,  and,  '*  sub- 
ject to  the  option  hereinafter  given  to  my  said  sons 

(o.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law. 


successively  in  real  and  personal  property  belooging 
to  me  in  the  countv  of  Lincoln,  devised  and  be- 
queathed all  the  real  and  personal  estate  and  effects 
whatsoever  and  wheresoever  of  or  to  which  be  should 
die  possessed  or  entitled  or  have  power  to  dispose  of 
as  follows  :  Two  equal  seventh  shares  to  his  said  son 
John,  two  other  equal  seventh  shares  thereof  to  his  ssid 
son  George,  and  the  remaining  three  equal  seventh 
shares  thereof  to  his  three  daughters  in  equal  shares.  The 
testator  then  directed  and  declared  that  his  said  son 
John  should  have  the  option  of  acquiring  at  the  sum 
of  £185,000,  and  as  part  of.  his  said  two  seventh 
shares,  '*  all  that  my  manor  of  Nocton  with  the  free- 
hold messuage  known  as  Noctou  Hall  and  with  the 
flprounds  and  outbuildings  thereto  belonging  and  the 
lands  held  with  the  same,  commonly  known  as  '  The 
Nocton  Hall  Estate,'  all  situate  in  the  county  of 
Lincoln,  and  all  other  my  real  estate  in  the  county  of 
Lincoln,"  with  the  furniture,  pictures,  and  chattels 
therein  at  the  time  of  his  death,  such  option  to  be 
exerdsed  in  writing  within  three  months  of  the 
testator's  death.  A  similar  option  was  then  given  to 
the  second  son  George  in  the  event  of  John's  refusal 
of  this  gift ;  and  on  such  option  beinff  exercised,  then 
he  devised  and  bequeathed  the  said  hereditaments 
and  premises  in  the  county  of  Lincoln,  and  the  said 
chattels  in  Nocton  Hall  aforesaid,  to  the  son  so  having 
exercised  the  said  option  as  aforesaid,  subject  to  his 
accounting  for  the  sum  of  £185.000.  the  vslue  of  the 
said  premises,  as  part  of  his  two  seventh  shares,  bat 
such  son  was  not  to  be  called  upon  to  pay  that 
amount,  but  should  be  merely  debited  with  the  same 
in  ascertaining  his  share. 

The  testator  died  in  June,  1895,  and  the  son  John 
duly  exercised  the  option  given  him  to  acquire  the 
Nocton  Hall  estate  and  the  chattels  at  £185,000. 

In  1890  the  testator  had  purchased  the  perpetoal 
rights  of  patronage  and  presentation  of  ana  to  the 
vicarages  of  Nocton  and  Dunston,  at  the  same  time 
and  under  the  same  contract  that  he  purchased  the 
Nocton  Hall  estate,  which  contained  7,287  acres  and 
the  manors  of  Nocton  and  Dunston,  and  all  these 
hereditaments  were  conveyed  to  him  by  one  deed, 
dated  the  24th  of  January,  1890.  The  testator 
subsequently  purchased  smsdl  portions  of  real  estate 
adjoining  or  mixed  up  with  these  estates,  and  the 
whole  was  known  as  the  Nocton  Hall  estate.  The 
advowsons  were  not  appendant  to  the  manors  of 
Nocton  and  Dunston.  Both  churches  were  in  the 
county  and  diocese  of  Lincoln,  and  were  practically 
surrounded  by  the  Nocton  Hall  states. 

One  of  the  questions  decided  by  the  court  was  that 
the  wording  of  the  will,  as  stated  above,  coupled  with 
the  exercise  of  the  option  by  John  Hodgson,  amounted 
to  a  spedfic  devise  and  bequest  to  him  of  the  manors 
of  Nocton  and  Dunston  and  the  Nocton  Hall  estates 
and  the  chatteb  in  Nocton  Hall.  The  question  was 
then  argued  whether  the  advowsons  of  Nocton  and 
Dunston  also  passed  to  him  under  this  devise. 

Neville,  Q.C.,  and  Bowden,  for  the  plaintiff,  one  of 
the  daughters  of  the  testator,  citecL  Crompton  v. 
Jarratt,  33  W.  B.  913,  30  Gh.  D.  298,  said  Kenaey  v. 
Lanqham,  Cas.  temp.  Talbot,  143  (manuscript  note 
by  the  late  Mr.  Cox,  of  Lincoln's-inn,  in  the  library 
of  that  society). 

J.  G.  Wood,  lot  another  daughter. 

Levett,  Q,G.,  and  Ingpen,  for  the  son  John  Hodgson, 
dted  Anonymous  Case,  3  Dyer  323  (6). 

Neville  replied. 

Farwell,  Q.C,  and  A.  A.  Adams;  Alexander,  Q.C., 
and  Dibdin ;  VaugJian  Hawkins  and  B.  F.  Norton,  for 
^  other  defendants. 
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BoMEB,  J. — This  is  an  extzemely  donbtfol  poiot,  in 
my  opinion,  but  the  oondusion  I  oome  to  is,  that 
these  advowBons  ought  to  be  held  to  pass  by  this 
deTise.  The  words  in  the  will  "  all  other  my  real 
estate  in  the  county  of  Lincoln,"  like  the  words 
"  hereditaments  situate  in  the  parish  of  Doncaster  '*  in 
the  case  of  Orompton  v.  Jarrattt  are  both  expressions 
▼bidi  might  include  advowsons,  though  I  agree  they 
are  not  apt  words  to  include  them.  I  refer  to  what 
was  said  by  Cotton,  L.J.,  in  the  report  of  that  case  at 
30  Ch.  D.p.  316,  and  to  the  observations  of  Bowen,L.J., 
tiib.t  p.  318.  In  Orompton  v.  JamUt,  the  court,  looking 
at  the  deed  as  a  whole  including  the  recitals,  came  to 
tiie  conclusion  that  the  words  **  hereditaments  situate 
in  the  parish  of  Doncaster,"  though  they  misht 
indude  the  advowson  in  question  in  that  action,  did 
not  pass  it  on  the  true  construction  of  the  deed  of 
resettlement.  They  came  to  this  conclusion  looking 
at  the  deed  as  a  whole,  and  considered  that  in  that 
particular  deed  the  words  I  have  just  mentioned  ought 
not  to  be  held  to  include  the  advowson. 

Now,  bearing  that  case  in  mind,  I  approach  this  will, 
and  I  think  that  I  am  entitled  to  consider  these  circum- 
stances. It  appears  that  this  testator  bought  this 
property  in  1890 ;  it  wa^  a  large  estate,  and  he  bought 
it  as  a  whole,  including  the  advowsons  in  question, 
and  he  held  the  estate,  including  the  advowsons,  as 
one  estate  up  to  the  time  of  his  death.  The  advow- 
sons relate  to  two  churches  which  are  both  sur- 
rounded by  the  estate,  or,  if  I  may  use  the  expression, 
are  situated  on  the  estate.  One  church  is  within  the 
park  and  close  to  the  hall,  the  other  is  some  little 
distance  away.  Now,  looking  at  this  will,  am  I  not 
entitled  to  say  here  that  the  testator's  intention  was 
to  put  his  son  in  his  position  as  the  owner  of  the 
estate  as  a  whole?  I  think  he  did  intend  that;  I 
cannot  help  thinking  that  the  testator  never  contem- 
plated that  these  two  advowsons  should  be  held 
separate  and  apart  from  the  rest  of  this  property ;  I 
thmk  he  intended  his  eldest  son  to  hold  this  property 
as  one  as  he  himself  had  held  it ;  and,  indeed,  I  am 
not  sare  if  the  words  "  all  other  my  real  estate  in  the 
comity  of  lincolu  *'  do  not  refer  to  these  advowsons, 
to  what  they  could  refer.  It  does  appear  that  after 
the  date  of  his  wiU,  and  after  the  date  of  the  original 
purchase  of  the  Nocton  estates  and  these  advowsons. 
the  testator  bought  some  four  acres  of  land  which 
were  practically  surrounded  by  this  estate  and  added 
those  acres  to  his  property,  but  it  appears  to  me  that 
those  acres  would  have  passed  under  the  earlier 
description  in  the  will,  *'  lands  held  with  the  same 
commonly  known  as  the  Nocton  Hall  estate,*'  and 
wonld  not  have  required  those  additional  words  which 
hsTe  been  so  much  commented  upon  to  pass  them ; 
so  that  if  those  words  do  not  cover  the  advowsons  it 
is  difficult  to  say  to  what  they  could  have  applied. 

Bat  I  do  not  rely  so  much  upon  that  as  I  do  upon 
the  general  tenor  of  this  will  construed,  as  I  am 
entitled  to  oonstrue  it,  with  reference  to  the  sur- 
so&nding  circumstances.  I  think  that  there  is  suffi- 
cient to  enable  me  to  say,  in  this  case,  being  the  case 
of  a  wiU  with  that  general  expression  *'  all  other  my 
real  estate  in  the  county  of  Lincoln,"  that  these 
vords,  though  not  apt  words  for  the  purpose,  yet 
heing  such  words  as  nught  pass  them,  do,  in  this  par- 
^auta  case  before  me,  pass  these  advowsons  to  the 
eldest  son  John ;  and  I  so  hold. 

Solicitors,  Peacock  &  Ooddard;  Sioann  &  Co.,  for 
Tveetdy  Stephen^  <fc  DashptVy  Lincoln  ;  Bell,  Brodrick, 
^  Oray,  for  Weatherhtad  &  KnowUa,  Bradford ;  Seal 

*  Od,,  for  North  <fc  Som,  Leeds ;  Flower,  Nu$$ey,  & 
Cb.,  for  Killick,  HutUm,  &  Vint,  Bradford ;  RidsdaU 

*  S(m,  for  HartUy,  Settle ;  J.  J,  Harlow,  for  Orange 

*  Winiringham,  Grimsby. 


(DaySd^iS^.JJ.)}  J-ly  1.1898. 

Cbawfobd  V,  Thb  City  of  Jjokbon  Elieotbio 

LiGHTiNa  Co.  (a.) 

Electric  light — Inspector — Feea  and  reasonable  expenses 
— Elechic  Lighting  Orders  Confirmation  {No.  16) 
Act,  1890  (53  dh  64  Vict.  c.  ccxxooix.),  s.  14. 

Section  47  of  the  Electric  Lighting  Orders  Confirma' 
tion  {No.  16)  Act,  1890,  provides  that  all  fees  and 
reasonable  expenses  of  an  inspector  shall,  in  the  absence 
of  any  agreement,  he  paid  by  the  undertakers.  There  is 
a  proviso  by  which  such  fees  and  expenses  are  chargeable 
to  the  consumer  in  the  event  of  any  default  or  negligence 
being  sJiown  against  him, 

Hdd,  that  the  ^^fees  and  reasonable  expenses  "  referred 
to  in  the  first  part  of  the  median  are  limited  to  such  fees 
and  expenses  cu  would  be  chargeahle  against  the  consumer 
under  the  proviso,  and  that,  accordingly,  the  salary  of 
the  inspector,  the  expenses  of  an  eleAricai  laboratory, 
the  wages  of  CLSsistants,  and  the  cost  of  the  instruments, 
furniture,  and  fittings  of  the  laboratory  are  not  charge- 
able  against  tTie  undertakers. 

Case  stated  by  an  alderman  of  the  city  of  London 
under  20  &  21  Yiut.  c.  43,  and  42  &  43  Vict.  c.  49. 

The  EUctric  Lighting  Orders  Confirmation  (No.  16} 
Act,  1890,  was  enacted  to  confirm  certam  pro- 
visional orders  made  by  the  Board  of  Trade  under 
the  Electric  Lighting  Acts,  1882  and  1888,  relating 
to  the  city  uf  London. 

Section  36  provides  as  follows :  "  The  local 
authority,  so  long  as  they  are  not  themselves  the 
uudrrtakers  for  the  purposes  of  this  order,  may  from 
time  to  time  appoint  ana  keep  appointed  one  or  more 
competent  and  impartial  person  or  persons  to  be 
electric  inspectors  under  this  order. 

*'  If  no  <^ectric  inspector  is  appointed  by  the  local 
authority,  or  if  the  inspection  of  electric  lines  and 
works  is  impArfectiy  attended  to  by  the  local 
authority,  or  if  tiie  local  authority  themselves  become 
the  undertakers  for  the  purposes  of  this  order,  the 
Board  of  Trade,  on  the  application  of  any  consumer, 
or  of  the  undertakers,  may  from  time  to  time  appoint 
and  keep  appointed  one  or  more  competent  and 
impartial  person  or  persons  to  be  electric  inspectors 
nnaer  this  order. 

'*The  duties  of  an  electric  inspector  shall  be  as 
follows :  (a)  The  inspection  and  testing,  Deriodically 
and  in  special  cases,  of  the  undertakers*  electric  lines 
and  works  and  the  supply  of  energy  given  by  them  ; 

(b)  the  certifying  and  examination  of  meters;    and 

(c)  such  otiier  duties  in  relation  to  the  undertaking  as 
may  be  required  of  him  under  the  provisions  of  this 
order  or  of  any  regulations  under  this  order. 

**  The  local  authority,  with  the  aj^proval  of  the 
Board  of  Trade,  or  t^e  Board  of  Trade,  if  the  inspector 
is  appointed  by  them,  may  from  time  to  time  prescribe 
the  manner  in  which  and  times  at  which  any  such 
duties  are  to  be  performed  by  an  electric  inspector, 
and  also  the  fees  to  be  taken  by  him,  and  such  fees 
shidl  be  accounted  for  and  applied  as  may  be  directed 
by  the  lo<»l  authority  or  the  Board  of  Trade,  as  the 
case  may  be.'* 

Section  36  is  as  follows:  ''The  local  authority  may 
pay  to  any  electric  inspector  appointed  by  them  under 
this  order  such  reasonable  remuneration  (if  any)  as 
they  may  from  time  to  time  determine,  and  such 
remuneration  may  be  in  addition  to,  or  in  substitution 
for,  any  fees  directed  to  be  paid  to  electric  inspectors 
in  respect  of  their  duties  under  this  order  or  any 
regulations  of  the  Board  of  Trade  made  in  pursuance 

(a.)  Reported   by  C.    G.   Wilb&aham,    Esq., 

Barrister-at-Law. 
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of  this  order  or  the  prinoipal  Act,  according  as  the 
local  authority  shall  so  deteormine." 

Section  47  is  as  follows:  **  Save  as  otherwise 
provided  by  this  order,  or  by  regulations  under  this 
order,  all  fees  and  reasonable  expenses  of  an  electric 
inspector  shall,  unless  agreed,  be  ascertained  by  a 
court  of  summary  jurisdiction  or  (where  the  inspector 
is  appointed  by  them)  by  the  Board  of  Trade,  and 
shall,  in  the  absence  of  any  agreement,  be  paid  by  the 
underta]kers. 

*' Provided  that  where  the  report  of  an  electric 
inspector,  or  the  decision  of  the  Board  of  Trade,  shows 
that  any  consumer  was  gmlty  of  any  default  or 
negligeoice,  such  fees  and  expenses  shall,  on  being 
ascertained  as  above  mentioned,  be  paid  by  such 
consumer  or  consumers  as  the  court  or  board,  having 
regard  to  such  report  or  dedsion,  shall  direct,  ana 
may  be  recovered  stmmiarily  as  a  civil  debt.    .     .     ." 

An  application  was  made  by  the  appellants  on 
behalf  of  the  corporation  of  the  city  of  London  to  the 
alderman  sitting  as  a  court  of  summary  jurisdiction  to 
ascertain  the  amount  of  fees  and  reasonable  expenses 
of  an  electric  inspector.  The  statement  of  expenses 
included  the  rent  of  an  electrical  laboratory,  the  gas, 
electricity,  cleaning,  coals,  and  insurance  of  the  same, 
the  wages  of  two  assistants,  the  depreciation  on  the 
value  of  instruments,  furniture,  fittings,  &c.,  and  the 
salary  of  the  electric  inspector.  The  whole  amounted 
to  £1,226  2s.  7d.  From  this  was  deducted  £84  fees 
received  by  the  electric  inspector  from  the  respondents, 
making  the  total  sum  claimed  £1,142  2s.  7d.  The 
expenses  were  spread  over  a  period  of  upwards  of  two 
years. 

The  inspector  was  appointed  by  the  corporation  at 
a  salary  of  £250  a  year.  Two- thirds  of  his  time  was 
given  to  the  work  of  inspection  and  the  remainder  to 
other  duties  connected  with  the  corporation.  All 
fees  received  by  him  were  accounted  for  to  the 
corporation. 

Tne  alderman  held  that  the  items  of  the  account 
over  and  above  the  £84,  admitted  fees,  could  not  be 
properly  included  in  the  expression  *'  fees  and 
reasonable  expenses  of  an  electric  inspector  *'  within 
the  meaning  of  section  47.  He  found,  further,  that 
if  the  court  should  be  of  opinion  that  the  other  items 
could  be  included,  they  were  reasonable,  except  the 
salary  of  the  electric  inspector,  which  he  reduced  by 
one-third. 

Boae  Innes,  for  the  appellant. — The  duty  of  the 
alderman  is  ministerial.  He  had  no  right  to 
adjudicate  whether  or  no  the  expenses  were  payable. 
His  duty  was  merely  to  say  whether  the  expenses 
were  reasonable  in  themselves.  The  expenses 
referred  to  in  section  47  are  such  expenses  as  are 
reasonably  incidental  to  tlie  office  of  inspector. 

BoakiUf  for  the  respondents. — The  expenses  and 
charges  claimed  are  not  the  **  fees  and  reasonable 
expenses  of  an  electric  inspector  "  within  section  47. 
The  proviso  shows  what  these  fees  and  expenses  are, 
for,  oy  virtue  of  the  proviso,  in  certain  eventualities 
the  consumer  is  to  pay  "  such  fees  and  expenses." 
How  is  it  possible  to  say  that  the  expenses  of  the 
laboratory,  &c,  can  be  apportioned  so  that  a  con- 
sumer sludl  pay  it  in  the  event  of  his  making  a 
default  P  The  expenses  intended  are,  no  doubt,  hotel 
expenses  and  cab  fares  incurred  in  the  course  of  a 
particular  inspection. 

Day,  J. — I  am  inclined  to  think  there  is  no  ground 
for  disturbing  the  decision  of  the  alderman.  At  the 
same  time,  as  the  case  is  of  importance,  I  shall  be 
happy  to  facilitate  any  appeal  if  it  is  within  our 
power  to  give  a  right  of  appeal. 

BmiiBY,  J. — I  agree.     I  think  that  when  you  come 


to  look  at  the  whole  of  section  47  it  becomes  neoes- 
sary  to  consider  what  en>enses  can  reasonably  be  put 
upon  the  consumer.  If  it  were  not  for  the 'second 
paragraph,  which  says  that  the  expenses  may  be  pat 
upon  the  consumer  who  is  in  default,  it  mi^ht  be 
more  difficult  to  read  and  to  give  a  proper  denaition 
of  the  words  *'all  fees  and  reasonable  expenses  "in 
the  first  paragraph  of  section  47 ;  but  when  joa 
follow  that  up  and  find  that  in  case  the  consumer  is 
in  default  the  fees  and  expenses  are  to  be  paid  by 
him,  I  do  not  think  it  possible  to  say  that  such  ex- 
penses as  are  included  in  the  list  which  the  alderman 
nas  disallowed  are  expenses  which  could  be  charged 
on  the  consumer.  It  seems  to  me  that  the  fees  and 
expenses  intended  by  the  section  are  the  fees  and 
expenses  connected  with  the  inquiry  or  the  testing  of 
meters,  wires,  &c.,  which  are  upon  the  consumer's 
premises  in  respect  of  whioh  the  consumer  may  ha?e 
been  guilty  ox  a  default.  There  is  no  default  of 
which  a  consumer  could  have  been  guilty  which  has 
any  bearing  on  the  expenses  which  the  alderman  hM 
had  to  deal  with.  I  think  the  decision  of  the  alder- 
man was  right. 

Appeal  dismUeed, 

Solicitor  for  the  appellant,  The  City  Solicitor, 

Solicitors  for    the   respondent,    Ashurst,    Morritt 
Oriepf  A  Co, 


Q.  B.  Div.  1 

(Bidley  and  Channell,  JJ.)  J 


May  17,  1898. 


Bbnfobo  V,  Sdcs.  (a.) 

Animal — Cruelty — Summary  conviction — "  Caxue  "  ad 
of  cruelty — "  Knowingly  advise  and  counsel "  commU' 
eion  of  offence — Summary  Jurisdiction  Act,  1848  (11 
&  12  Vict,  c.  43),  8.  5^Cruelty  to  Animah  Act,  1849 
(12  <fe  13  Via.  c.  92),  «.  2, 

By  section  5  of  the  Summary  Jurisdiction  Ad,  1848, 
a  person  who  shall  counsel  the  commission  any  offence 
which  is  punishable  on  summary  conviction  shaU  he 
liable  to  be  proceeded  against  and  convicted,  either  together 
with  the  principal  offender  or  before  or  after  his  con- 
viction. 

Therefore  a  person  who  knowingly  counsda  the  owner 
of  a  horse  to  perpetrate  an  act  of  cruelty  upon  the 
animal  may  be  convicted  upon  an  information  under 
section  2  o/  the  Cruelty  to  Animals  Act,  1849,  for 
causing  to  be  cruelly  ill-treated  the  horse,  although  his 
culvice  to  tJie  owner  was  the  remote,  and  not  the  proximate, 
cause  of  suffering  to  the  animal,  and  no  proceedings  had 
been  instituted  against  the  owner. 

Case  stated  by  T.  W.  Lewis,  Esq.,  a  stipendiacy 
magistrate  for  the  county  borough  of  CardLBf. 

An  information  was  laid  by  the  appellant,  IVederick 
Benford,  under  section  2  of  the  Cruelty  to  Animals 
Act,  1849,  against  the  respondent,  Hugh  Sims,  a 
veterinary  surgeon  of  Cardiff,  for  that  he  in  December 
last  did  unlawfully  cruelly  ill-treat  a  horse  by  causing 
it  to  be  overworked  while  in  an  unfit  state. 

The  charge  was  heard  by  the  learned  magistrate  on 
the  24th  of  January  and  dismissed,  but  on  the  appli- 
cation of  the  present  appellant,  he  stated  a  case  for 
the  opinion  of  the  High  Court. 

It  appeared  that  early  in  1897,  Alfred  Hunt,  a  coal 
merchant,  who  was  ihe  owner  of  the  animal  in 
question,  consulted  the  respondent  with  reference  to 
its  lameness.  Mr.  Sims  examined  the  animal,  and 
advised  that  she  should  be  turned  out  to  grass  for  the 
summer.    And  this  was  accordingly  done. 

(a.    Reported  by  Ebskinb  Beid,  Esq.,  Barrister- 

at-Law. 
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In  Norember,  Hunt  asked  the  respondent  again  to 
see  the  mare,  and  he  then  gave  a  written  certificate, 
dated  the  18th  of  November,  1897,  in  the  following 
terms:  *'  I  have  this  day  examined  a  bay  mare, 
'  Kit,*  the  property  of  Mr.  A.  Hunt,  and  find  the 
flsid  mare  to  be  renewing  her  hoof  on  the  near  fore 
foot  Nevertheless,  the  mare  is  free  from  pain  and 
quite  fit  for  her  work. — ^Signed)  Hugh  Sims, 
H.B.G.y.S."  The  mare  was  uien  very  lame.  Having 
obtained  the  certificate,  Hunt  proceeded  to  work  Ihe 
mare  from  then  until  the  13th  of  December,  when  she 
was  stopped  by  the  appellant,  an  inspector  for  the 
Bo^  cociefy  for  the  Prevention  of  Crucdty  to 
Ammals.  The  mare  was  then  in  charge  of  a  driver, 
and  was  drawing  a  load  weighing  d4Gwt.  She  was 
very  lame  on  the  near  fore  foot,  which  was  deformed 
and  extensively  diseased,  and  was  evidcrntly  in  great 
pain. 

On  the  following  day  she  was  examined  bv  two 
veterinary  surgeons,  who  stated  she  was  suffering 
from  laminitis,  or  fever  in  the  feet,  of  long 
standing,  and  that  even  light  work  would  cause  her 
great  pain,  on  the  18th  of  November,  when  the 
certificate  was  given.  The  appellant  thereupon  inter- 
Tiswed  the  respondent,  who  said:  **The  mare  is 
Boffsring  from  navicular  disease,  and  is  growing  a 
new  hoof.  She  is  better  at  work  than  standing  in  the 
stable  or  turned  out  to  grass.  She  is  in  the  same 
condition  now  as  when  I  gave  the  certificate  in 
November.  She  is  working  under  my  directions,  and 
I  aooept  full  responsibility."  The  respondent  pleaded 
oot  guilty  and  <^ed  witnesses. 

The  magistrate  found  as  facts  (1)  that  working  the 
mare  on  the  13th  of  December  was  an  act  of  cruelty ; 
(2)  that  the  act  of  cruelty  was  knowingly  perpetrated 
by  the  driver,  and  knowingly  caused  to  be  perpetrated 
Of  the  owner  ;  (3)  that  the  owner  was  a  person  in  a 
position  ol  authority  to  direct  the  driver  to  work  the 
mare;  (4)  that  the  respondent  was  not  a  person  in  a 
position  of  authority  to  direct  the  owner  to  cause  the 
mare  to  be  worked ;  (5)  that  the  respondent  knowingly 
eoimselled  the  owner  to  cause  the  act  of  cruelty  to  be 
perpetrated ;  and  (6)  that  the  owner  was  in  some 
de^ee  influenced  by  such  couusel  to  cause  the  act  of 
cruelty  to  be  perpetrated. 

The  magistrate  disoiissed  the  information,  being  of 
opinion  that  the  act  of  cruelty  proceeded  from  the 
exercise  of  the  authority  of  the  owner  of  the  animal 
vpaa  the  driver  in  sendmg  him  to  work  the  mare  and 
•0  inflicting  pain ;  that  the  respondent  exercised  no 
power,  infiuenoe,  or  authority  over  the  driver ;  that 
the  adrioe  or  opinion  of  the  respondent  to  the  owner 
Med  not  have  caused  him  to  work  the  animal ;  that, 
slthonghhis  advice  in  some  degree  infiuenced  the 
owner  to  work  the  mare,  such  advice  was  the  remote 
cause  of  the  cruelty  in  some  degree,  and  not  the 
iWoximate  cause  in  any  decree,  and  therefore  not 
the  "cause  of  cruelty*'  within  the  meaning  of  the 
statute,  and  that  the  respondent  was  charged  with 
the  ofoioe  committed  by  the  owner,  and  not  charged 
V]&  the  offence  disclosed  by  the  facts — namely, 
knowingly  counselling  an  act  of  cruelty  to  be  caused. 
The  question  for  the  opinion  of  the  court  was 
vhetiMr  the  magistrate  was  right  in  acqidtting  the 
TCspondent  of  the  offence  charged. 

Colamt  for  the  appellant. — The  decision  in  this 
>PP^  i*  one  of  great  importance  to  the  society 
Iwoaose  magistrates  will  not  convict,  if  the  owner  of 
a  horse,  who  is  summoned  for  working  the  animal 
in  an  unfit  state,  can  put  in  a  veterinary  surgeon's 
cstificato  that  the  horse  is  better  at  work  than 
ftsoding  in  the  stable.  Owners  Imow  that  this  is  a 
&ct»  and  rather  than  run  the  risk  of  a  conviction  get 
a  certificato  first  from  some  small  vcteriniiry  surgeon. 


[BiDLBY,  J. — A  horse  may  be  fit  enough  to  do  light 
work  and  yet  it  may  be  an  act  of  cruelty  to  make  him 
pull  two  tons.]  As  a  rule  the  magistrates  will  not 
ffo  into  the  facts  at  all.  Section  2  of  the  Cruelty  to 
Animals  Act,  1849,  makes  it  an  offence  to  cruelly 
beat,  ill-treat,  over-drive,  abuse,  or  torture,  or  cause 
or  procure  to  be  cruelly  beaten,  ill-treated,  &c.,  any 
animal,  and  I  submit  that  there  is  no  logical  dis- 
tinction between  "  cruelly  causing  or  procuring  "  an 
act  of  cruelty  to  be  done,  and  the  woras  in  section  5 
of  Jervis's  Act  which  are  '*  aid,  abet,  counsel,  or  pro- 
cure the  commission  of  "  any  offence.  If ,  as  I  submit, 
the  words  in  the  Act  of  1849  do  not  limit  the  offence  to 
the  person  who  is  the  direct  cause  of  the  cruelty,  then 
as  J  ervis's  Act  enables  an  accessory  to  be  prooeeded 
against  as  a  principal  the  magistrate  ought  to  have 
convicted  the  respondent.  Wihon  v.  Steufart,  11 
W.  B.  640,  3  B.  &  S.  913,  was  referred  to. 

The  respondent  did  not  appear. 

BiDLEY,  J. — I  should  have  been  glad  if  there  had 
been  argumente  on  behalf  of  the  respondent,  as  they 
might  have  assisted  us  in  forming  our  conclusion ; 
but  that  not  being  so,  we  are  compelled  to  give  our 
decision  upon  the  materials  before  us.   The  magistrate 
has  found  that  the  respondent  knowingly  counselled 
the  owner  to  cause  the  act  of  cruelty  to  be  perpetrated, 
but  that  he  has  not  caused  the  horse  to  be  ill-treated 
within  the  meaning  of  the  Cruelty  to  Animals  Act, 
1849,  for  the  reason  that  although  the  advice  of  the 
respondent  in  some  degree  infiuenced  the  owner  to 
cause  the  animal  to  be  worked,  such  advice  was  the 
remote  cause  of  the  cruelty  in  some  degree,  and  not 
the  proximate  cause  of  the  cruelty  in  any  degree,  and 
therefore  not  the  **  cause  of  the  cruelty  "  within  the 
meaning  of  the  stetute.    I  think  it  is  probably  correct 
to  say  ihat  the  word  **  cause  "  used  in  section  2  of  the 
Cruelty  to  Animals  Act,  1849,  is  used  in  a  stricter  sense 
than  the  word  '  *  procure  "  or  **  counsel'*  used  in  section 
6  of  the  Summary  Jurisdiction  Act,  1848,  and  that  it 
is  proper  to  inquire  whether  the  person  charged  has 
been  the  immediate  cause  of  the  offence  being  com- 
mitted ;  and  I  think  that  there  is  no  evidence  in  the 
preeent  case  on  which  the  magistrate  ought  to  have 
found  that,  in  that  sense,  the  respondent  was  the 
cause  of  this  act  of  cruelty.    It  might  very  well  be 
that  the  veterinary  surgeon  in  certain  cases  and  on 
certain  facts  might  be  found  to  have  actually  caused 
the  act  of  cruelty  to  the  animal  in  qnestion,  although 
not  the  owner  of  it,  and  not  in  a  position  to  order 
the  owner  to  do  anything.    But  it  ooes  not  appear 
to  me  that  such  a  state  of  circumstances  existed  in 
this  instance.    The  magistrate  proceeds  to  say  that  as 
the  respondent  was  charged  with  the  offence  com- 
mitted by  the  owner,  and  was  not  charged  with  the 
offence  disclosed  by  the  facts,  he  must  be  discharged. 
And  the  question  now  arises  whether,  under  section  6 
of  the  Act  of  1848,  it  was  not  competent  for  the 
magistrate  to  proceed  upon    this  information    and 
upon  the  facts  that  he  has  found,  and  to  convict  the 
respondent. 

The  magistrate  appears  to  have  thought  that  the 
information  should  not  have  steted  the  principal 
offence,  but  the  aiding,  abetting,  counselling,  or  pro- 
curing the  commission  of  the  offence,  in  order  to 
enable  the  proceedings  to  properly  result  in  the  con- 
viction of  the  respondent.  Li  my  opinion  section  5 
of  the  Act  of  1848  ou^ht  to  be  read  as  meaning  that 
the  person  who  knowmgly  counsels  such  offence  to 
be  conunitted  is  to  be  proceeded  against  and  convicted 
for  the  same  either  together  with  the  prindiwl 
ofliender  or  before  or  after  his  conviction,  and  maj  be 
treated  throughout  as  the  principal  offender.  It  is 
true  that  in  the  analogous  section  in  the  Accessories 
and  Abettors  Act,  1861  (24  &  26  Yiot.  c  94)— namely, 
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seotion  1,  which  deals  with  aooessories  and  abettors, 
the  words  used  are  that  the  accessory  ''may  be 
indicted,  tried,  convicted,  and  punished  in  all  respects 
as  if  he  were  a  principal  felon,"  whereas  in  section  2 
of  the  Act  of  1848  the  words  are  ''liable  to  be 
proceeded  against,"  and  in  order  to  make  the 
sections  precisely  analogous  the  words  in  the 
latter  section  should  be  "  informed  against," 
BO  as  to  expressly  enact  that  the  form  of  the 
information  may  be  the  same  in  the  case  of  an 
abettor  as  in  that  of  the  principal.  But  I  do  not 
think  that  that  distinction  is  sufficiently  marked  to 
compel  us  to  say  that  section  5  of  the  Act  of  1848 
must  be  read  as  meaning  that  the  abettor  must,  iu 
the  preliminary  proceedings,  be  treated  in  form  as  a 
counsellor  and  abettor,  and  that  he  may  then  be 
convicted  as  a  principal.  The  effect  would  be  that  in 
the  information  the  offender  must  be  treated  as 
counselliDg  and  abetting  the  offence,  and  afterwards 
be  convicted  as  though  he  was  a  principal  offender. 
If  the  words  were  dear  and  certain  we  should  be 
compelled  to  say  that  such  was  their  meaning,  but  I 
do  not  find  that  that  is  so.  The  words  are  "  to  be 
proceeded  against,"  and  primd  facie  I  should  be 
inclined  to  think  ^at  a  pi^minary  proceeding  such 
as  the  information  migtit  be  included  in  those 
words,  although  not  expressly  referred  to  in  the  same 
way  as  the  indictment  is  in  section  1  of  the  Act  of 
1848. 

It  therefore  appears  to  me  that  the  magistrate 
might  have  convicted  and  might  have  found  the 
respondent  guilty  under  section  5  of  the  same  offence 
as  if  he  had  been  a  principal  offender.  The  case 
therefore  must  go  back  with  an  intimation  of  that 
opinion  to  the  magistrate,  directing  him  to  convict. 

Ghannell,  J. — I  am  entirely  of  the  same  opinion. 
It  seem.<«  to  me  that  if  in  this  case  the  driver  and 
veterinary  surgeon  had  been  charsed  together  vrith 
committing  this  offence  they  might  have  been  con- 
victed, and  the  respondent  would  not  have  been  able 
to  establish  a  defence  by  saying  iJiat  he  did  not 
commit  the  act  himself,  but  only  aided  and  abetted 
it.  If  that  be  so  then  it  follows  that  the  respondent 
ought  to  have  been  convicted.  I  desire  to  point  out 
that  this  decision  proceeds  on  the  very  special  fin<^ing 
in  this  case,  and  that  there  is  no  ground  whatever  for 
supposing  that  a  veterinary  surgeon  who  gives  a 
wronff  opinion,  and  commits  an  error  in  iudgment, 
is  liable  to  be  convicted  of  crudty  if  the  effect  of  his 
opinion  being  followed  is  that  the  act  of  cruelty  did 
in  fact  residt.  If  in  such  a  case  he  acted  honestly  he 
would  not  in  my  opinion  be  to  blame. 

C<ue  remitted. 

Solicitor  for  the  appellant,  8.  Q.  Polhai. 


(WiUs  and  Kennedy,  JJ.) }  ^^^  ^"^^  ^®^®- 

Jenkins  &  Sons  v.  Coombeb.  (a.) 

Bill  of  exchange — Acceptance — Indorsement  by  way  of 
security — Subsequent  indorsement  by  drawers — In- 
complete bill— Bills  of  Exchange  Act,  1882  (45  dk  46 
Vict.  c.  61),  ss.  65,  56. 

The  plaintiffs  agreed  with  C,  wTio  owed  them  money, 
to  draw  a  bill  on  him,  and  thai  C,*s  father  should  indorse 
it  as  a  surety  for  its  payment.  They  thereupon  drew  a 
biU  on  C.to  their  own  order,  and,  without  indorsing  it, 
handed  it  to  C,  who  accepted  it  and  then  obtained  his 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 

at-Law. 


fatJier's  indorsement.  He  returned  it  to  the  plaintift, 
and  they  tlien  indorsed  it  beneath  the  indorsement  of 
C.*sfa£ker.  The  bill  was  dishonoured  at  maturity,  and 
the  plaintiffs  then  sued  G J* s  father  as  the  indorser. 

Held,  that  he  was  not  liable  as  indorser  under  section 
55  of  the  Bills  of  Exchange  Act,  1882,  nor  was  he  liahU 
under  section  56,  cm  the  biU  vxis  not  negotiable  at  the  time 
he  wrote  his  name  on  it,  as  it  was  irregular  and  incom- 
plete, owing  to  the  plaintiffs  not  then  having  indorsed  it. 

Held,  further,  that  he  was  not  liable  cu  guarantor, 
since  tfie  requirements  of  the  Statute  of  Frauds  had  not 
been  complied  with. 

Steele  v.  McEinlay,  29  W.  R.  17,  5  App.  Cos.  754, 
is  still  a  binding  authority,  and  the  principles  therein 
laid  down  have  not  been  altered  by  the  mils  of  Exchange 
Act,  1882. 

This  was  an  appeal  by  the  plaintifGi  from  the 
Westminster  County  Court. 

The  action  was  brought  by  the  holders  of  a  bill  of 
exchange  against  the  indorser.  The  bill  was  in  the 
following  form : 

"  London,  August  5,  1897. 

"  £57. — ^Three  months  after  date  pay  to  our  order 
the  sum  of  fifty-seven  pounds  for  value  received. 

"  J.  Jenkins  &  Sons. 

'•  To  Mr.  A.  Coomber. 

"  Accepted ;  payable  at  the  London  and  County 
Bank. — Arthur  Coomber." 

Indorsed  "  Alfred  Coomber,  J.  Jenkins  &  Sons." 

Arthur  Coomber,  the  son  of  Alfred  Coomber,  the 
defendant,  owed  money  to  Jenkins  &  Sons,  the 
plaintiffs,  and  by  an  arrangement  between  him 
and  the  plaintiffis  the  latter  drew  upon  him  a  biU 
at  three  months  to  their  own  order,  it  being  agreed 
that  the  defendant  should  indorse  the  bul  to 
guarantee  its  payment.  The  plaintiffs  withoat 
indorsing  the  bill  gave  it  to  Arthur  Coomber,  who 
took  it  to  bis  father,  the  defendant,  and  {tot  him  to 
indorse  it.  He  then  returned  the  bill  to  the  plaintiflb, 
who  afterwards  indorsed  it. 

The  bill  not  being  paid  at  maturity  the  plainiifEi 
brought  an  action  against  Alfred  Coomber  as 
indorser. 

The  learned  county  court  judge,  acting  on  the 
authority  of  Steele  v.  McKinlay,  29  W.  &.  17,  5  App. 
Cas.  754,  gave  judgment  for  the  defendant. 

From  this  decision  the  plaintiffs  now  appealed* 

C.  L.  Aiienborough  appeared  for  the  appeUants.— 
The  decision  of  the  learned  county  oourt  judge 
was  wrong.  Steele  v.  McKinlay  is  now  no  longsr 
an  authority  since  the  Bills  of  Exchange  Act,  1882 : 
see  the  remarks  of  Lord  Herschell  in  the  case  of  Bank 
of  England  v.  Vagliano  Brothers,  39  W.  B.  657,  [1891] 
A.  C.  107,  where  at  p.  144  he  says,  "  I  think  the 
proper  course  is,  in  the  first  instanoe,  to  examine  the 
language  of  the  statute,  and  to  ask  what  is  its  natural 
meaning,  uninfluenced  by  any  considerations  derived 
from  the  previous  state  of  the  law,  and  not  to  start 
with  inquiring  how  the  law  previously  stood,  and  then 
assuming  that  it  was  probably  intended  to  leave  it 
unaltered,  to  see  if  the  words  of  the  enaotment  will 
bear  an  interpretation  in  conformity  with  this  view." 
The  plaintiffs  became  holders  in  due  course,  and  even 
if  they  are  not  so,  they  are  the  holders  within  the 
definition  in  section  2.  The  defendant  was  an 
indorser.  He  put  his  name  on  the  bac^  of  the  bQl 
and  then  completed  the  endorsement  within  the 
meaning  of  section  2  by  delivery  to  his  son« 

Abrahams  appeared  for  the  respondent. — ^The 
question  here  is  not  whether  the  defendMit  is  the 
indorser,  but  whether  the  plaintiffi  have  a  right 
against  him  under  the  circumstances  of  tiie  caw  and 
the  order  of  the  indorsement*.  The  defenduit  merdj 
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wrote  bis  name  on  the  back  of  tbe  bfll  as  a  surety  for 
his  son.  It  was  not  intended  tbat  tbe  Bills  of 
Bzcbange  Aot»  1882,  sbould  alter  tbe  law  merobant 
nnder  whiob  an  indorser  is  not  liable  to  a  drawer  who 
is  a  prior  party  to  a  biU.  Farther,  he  cannot  be  made 
liable  as  a  guarantor  as  tbe  Statute  of  Fraads  has 
not  been  satisfied  in  tbis  oasa  Tbe  plaintiffs  were  not 
holders  iti  due  oonrse  as  defined  in  section  29,  and  the 
defeDdant's  sifrnatiire,  tberefore,  did  not  impose  any 
liability  npon  bim.  l^e  bill  was  never  complete  and 
regolar  on  tbe  face  of  it:  Wilkinson  ▼.  Unufin, 
29  W.  B.  458,  7  a  B.  D.  636. 

AUenhorough  in  reply. — Steele  ▼.  McKinlay  is  dis- 
tssguisbable  from  this  case,  as  bere  it  is  admitted  tbat 
it  was  ihe  intention  of  tbe  parties  tbat  tbe  defendant 
should  be  liable,  and  be  ougbt  not  to  be  able  to  escape 
tiiat  liability  merelv  becaose  tbe  plaintiffs  indorsed 
the  bill  after  instead  of  before  tbe  defendant. 

He  also  dted  Holmea  ▼.  Darkee,  1  Gab.  &  EU.  23. 

WiLL9,  J. — ^I  am  of  opuuon  tbat  tbe  decision  of  tbe 

eoonty  court  judge  was  ligbt.    Tbere  was  no  notion 

of  repealing  by  tbe  Bills  of  Exchange  Act,  1882,  tbe 

Isw  laid  down  in  Steele  ▼.  McKinlay,  and  I  think  tbat 

tbat  case  is  still  a  bfinding  autborily.    It  is  dear  tbat 

Bection  56,  wbicb  would  give  tbe  plaintiffis  a  rigbt  of 

action  against  the  defendant,  bas  not  been  satisfied  in 

this  case,  for  this  bill  was  irregular  and  incomplete. 

Section  56  proyides  tbat  a  person  who  signs  a  bill 

otherwise    ^an  as  drawer  or  acceptor  incurs   tbe 

MabPities  of  an  indorser  to  a  bolder  in  due  course. 

But  section  29  says  tbat  a  "  bolder  in  due  course  "  is 

a  bolder  wbo  bas  taken  a  bill  complete  and  regular 

on  tbe  face  of  it.    Section  56  tberefore  does  not  apply 

here.    Thai  it  was  said  tbe  defendant  is  liable  under 

section  55,  sub- section  2,  because  be  indorsed  tbe 

UU.     It  is  dear  tbat  every  writing  on  tbe  back  of  a 

bill  is  not  an  "  indorsement "  within  tbe  meaning  of 

tbe  Act.      Tbe  Act  does  not  dearly  define  what 

acbially  oonstitates  an  indorsement,  but  section  2 

says  "  an  indorsement  means  an  indorsement  oom- 

pletod  by  delivery."      In  Steele  v.  McKinlay  Lord 

Watson  points  out  the  distinction  tbere  exists  Mtween 

an  indorser  of  a  bill  and  a  person  who  writes  what  if 

he  had  a  right  to  indorse  would  be  an  indorsement  on 

the  bin,  although  he  has  no  right  to  the  contents. 

And  he  savs  that  a  perwm  who,  intending  to  become  a 

nartf  to  a  bill,  indorses  it,  should  by  tbe  law  merchant 

be  bdd  as  much  liable  as  a  proper  indorser.    The 

diflicalty  in  Steele  v.  McKinlay,  as  in  this  case,  was 

that,  though  the  person  who  wrote  his  name  on  the 

back  of  the  bill  may  have  intended  to  become  a  party 

to  the  bill,  neverthdess  he  never  did  in  fact  bwome 

10  becanse  the  bill  was  not  then  made  complete  by  the 

indomment  of  the  drawer.    In  the  cases  dted  on 

behalf  of  the  appellants  the  bills  were  oomplete  when 

the  indorsements  in  question  were  made,  but  in  the 

pesent  case  the  bill  was  not  negotiable  as  it  had  not 

been  indorsed  by  the  drawers.    The  result  of  those 

cases  is  that  where  tbere  is  an  agreement  between 

the  parties  whidi    predudes  the  notion   tbat   the 

hdder    is    liable   to   the   indorser   the    holder   is 

not    prevented     from     suing     the     indorser     on 

flie  fpround  of   drouity   of    action.     The    general 

principle   is    examined    and   laid   down    in    Steele 

T.  McKinlay,    and   the    contract   of   indemnity  is 

not  one  which  is  recognized  by  the  law  merchant,  but 

arises  soldy  fnmi  an  agreement  between  the  parties. 

As  Lord  Watson  points  out  in  tbat  case,  it  does  not 

give  aprimaiy  liamlity  upon  the  bill  as  against  the 

aefendanti     If  there  is  a  contract  of  suretyship  it 

must  conform  with  the  requirement  of  tbe  Statute  of 

Fnnds,  but  the  alleged  agreement  here  does  not 

satisfy  those' requirements.     I  think,  therefore,  that 

tins  appeal  must  he  dismissed* 


Kenksdy,  J. — I  am  entirdy  of  the  same  opinion. 
It  has  been  suggest«'d  tbat  Steele  v.  McKinlay  is  no 
longer  a  binding  authority,  and  that  the  principles 
therein  laid  down  have  been  varied  by  the  Bills  of 
Excban^  Act,  1882.  I  see  nothing  to  justify  that 
proposition.  This  bill  was  irregular  according  to  tbe 
law  merchant,  and  as  an  agreement  of  smre^hip  it 
does  not  satisfy  tbe  requirements  of  the  Statute  of 
Frauds,  and  tberefore  it  is  dear  that  the  defendant  is 
not  liable  upon  it  to  tbe  plaintiffiB. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Attevihorough  dh  San, 

Solidtors  for  tbe  respondent,  Biggs,  Roche,  dt  Go. 


ILunacS. 


In  re  Thb  Eabl  of  Ssfton.  (a.) 

Lunatic — Directing  committee  to  accept  a  devise  to  lunatic 
upon  condition  of  resettling  other  property  ^Jurisdic' 
tion  of  court — Benefit  of  lunatic — Pecuniary  benefit — 
/S^ufo  Prerogative  Befris(17  Edw,  2,  stat.  1,  c.  10)— 
Lunacy  Act,  1890  (53  Vict.  c.  5). 

TJie  court  Tias  jurisdiction  to  order  thaJt  the  committee 
of  a  Itmatic  shcUl  accept  a  devise  made  to  the  lunatic 
upon  condition  of  resettling  certain  other  property,  and 
shall  execute  the  resettlement.  This  jurisdiction  arises 
from  the  inherent  authority  of  the  court,  and  is  not 
affected  by  the  Statute  Prerogative  Begis  or  by  the 
Lunacy  Act,  1890. 

The  court,  in  exercising  its  jurisdiction,  ought  to  be 
guided  by  a  consideration  of  what  is  for  the  benefit  of  the 
lunatic,  but,  semble,  is  not  bound  to  regard  only  his 
pecuniary  benefit. 

Lunacy  application. 

The  Earl  of  Sefton  had  become  a  lunatic  in  ooa- 
sequenoe  of  a  serious  acddent  which  he  sustafaied, 
and  was  not  likdy  to  live  lonff.  His  father,  the 
previous  Barl  of  Sefton,  who  died  in  June,  1897,  was 
tenant  for  life  of  settled  estates  producing  a  net 
rental  of  about  £30,000  a  year,  and  was  also  absolute 
owner  of  estates  producing  about  £21,000  a  year. 
The  present  earl  baa,  before  he  became  a  lunatic,  and 
before  his  father's  death,  barred  the  entail,  but  with- 
out the  consent  of  his  ^ther  as  the  protector  of  the 
settlement,  and  bad  therefore  acquired  only  a  base 
fee.  By  his  will  the  late  earl  gave  his  settied  estates, 
subject  to  a  term  of  1,000  years  given  to  trustees  for 
certain  purposes,  to  the  present  earl  for  life,  with 
remainder  to  his  issue  in  tail  male;  and  then  for 
similar  estates  to  a  younger  son  of  the  late  earl  and 
his  issue;  with  remainders  over.  The  will  directed 
that  every  person  who  should  thereunder  become 
entitled  (subject  to  the  term  of  1,000  years)  as  tcmant 
for  life  or  tenant  in  tail  male  by  purchase  to  the 
possession  of  the  devised  estates,  and  who  dionld  also 
become  entitled  as  tenant  in  tail  male  or  in  tail, 
whether  by  purchase  or  by  descent,  to  tbe  possession  of 
the  settieid  estates  should,  within  one  year  after 
becoming  so  entitied  imdcv  both  the  will  and  tiie 
settiement  (or,  if  he  was  an  infant,  within  a  year 

(a.)  Beported  by  B.  G.  Mackenzie,  Esq., 
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after  atfcaining  tvreaty-one),  disentail  the  settled 
estates  aad  re-settle  them  on  the  same  trasts  as  the 
devised  estates.  If  the  person  so  becoming  entitled 
did  not  do  this,  the  estate  devised  to  him  was  to 
oease  and  determine.  The  testator  also  bequeathe! 
a  sam  of  £10,000  to  the  present  earl  if  he  should 
execute  the  re-settlemmt,  and  directed  that  in  that 
event  the  present  earl's  debts  (v^hioh  were  stated  to. 
amount  to  £31,000)  should  be  paid  by  the  executors. 

Some  of  the  next-of-kin  of  the  present  earl  took : 
out  a  summons  asking  that  the  committee  might  be 
directed  to  execute,  in  the  name  of  the  lunatic  and 
on  his  behalf,  a  re-settlement  in  accordance  with  the 
testator^s  will.    The  master  refused  the  application, , 
which  was  then  made  to  the  Lard  Justices  in  Lunacy. 
It  was  opposed  by  the  earPs  next  younger  brother, 
the  Hon.  Odbert  Mollineux,  who  would  be  a  loser  if. 
it  were  successful. 

Far  welly  Q.C.,  and  W.  H.  Cozens-Hardy,  for  the 
applioition,  referred  to  Oxenden  v.  Lord  Compf^riy 
2  Ves.  jun.  69;  In  re  Marriott,  2  MoUoy  516;" 
In  re  Heweon,  D^Almaine  ▼.  MoseleVy  23  L.  J. 
Ch.  256,  2  W.  R.  Ch.  Dig.  53  ;  Wilder  v.  PigoU, 
31  W.  R.  377,  22  Ch.  D.  263;  Sholford  on 
Lunacy,  2nd  ed.,  pp.  309-10;  Pope  on  Lunacy, 
2nd  ed.,  p.  365;  Lunacy  Act,  1890,  ss.  103 
(2),  117,  120.  121,  123,  128;  A$hby  y.  Palmer,  1  Mer. 
296 ;  Cruiie  on  Fines  and  Recoveries,  vol.  5,  p.  129  ; 
Mansfield's  Case,  12  Rep.  123 :  In  re  Orimstone,  A.mb. 
706;  In  re  Beridge,  50  L.  T.  Rep.  653,  32  W.  R. 
Dig.  124 ;    In  re  Drummond,  1  My.  &  Cf.  627. 

P.  C.  Lawrence,  Q,C,,  and  SarganU  for  the  com- 
mittee of  the  lunatic,  submitted  the  question  to  the 
court,  stiting  that  in  the  oocnmittee^s  opinion  the 
lunatic  was  at  present  amply  provided  for ;  and  that 
the  question  of  his  pecuniary  benefit  did  not  really 
arise. 

Warrington,  Q,G,,  and  ArkU,  for  the  Hon.  Odb ^rt 
Mollineux,  the  person  next  in  remainder,  referred  to 
the  Trustee  Act,  1893,  s.  31 ;  the  Statute  De  Pre- 
rogoHvfi;  Ex  parte  Dikes,  S  Ve<.  79;  Attorney-General 
V.  Marquis  of  Ailesbury,  36  W.  R.  737,  12  App.  Gas. 
672 ;  In  re  Pares,  LiUingston  v.  Pares,  28  W.  R  193, 
12  Ch.  D.  333 ;  In  re  Harwood,  36  W.  R.  27,  35 
Ch.  D.  470. 

Farwell,  Q,C.,  replied 

LiNDLEY,  M.R.,  said :  I  do  not  think  we  are  in  a 
position  to  do  what  we  should  like  to  do — take  a  little 
more  time  to  consider  this  case.  Time  presses.  If 
this  election  is  to  be  made  at  all,  it  must  be  made 
practically  at  once ;  and,  having  had  an  opportunity 
of  considering  the  matter,  I  have  come  to  a  tolerably 
clear  opinion  that  we  have  jurisdiction  to  make  this 
order,  and  that  we  ought  to  exercise  that  jurisdiction. 
fHis  lordship  stated  the  facts,  and  proceeded:] 
bearing  in  mind  that  under  his  father's  will  the 
present  earl  gets  not  only  a  lar^ce  estate,  but  also 
other  benefits— the  legacy  of  £10,000  and  the  payment 
of  his  debts — it  is  obvious  that  from  one  point  of  view, 
and  that  one  which  the  court  will  take  into  considera- 
tion, it  is  to  his  advantage  to  accept  this  devise. 
What,  then,  ought  to  be  done  ?  If  this  gentleman  is 
in  the  least  degree  likely  to  live,  and  is  actuated  by 
the  feelings  by  which  sons  usually  are  or  ought 
to  be  actuated,  there  can  be  no  question  that  he  would, 
if  he  could  exercise  any  choice,  accept  the  Sefton 
estates  on  the  conditions  stated  in  the  will.  There 
are  obviouB  family  advantages  in  so  doing.  I  am  not 
at  all  prepared  to  say  that  it  is  the  duty  of  the  court 
fo  look  only  to  the  question  of  the  lunatic's 
peouuiary  ben^t.  It  is  for  his  benefit  to  do  what 
his  -lather   wished,  and   to   keep   the   two  estates 


together.  It  is  in  this  case  for  his  peounitry 
interest,  because  he  will  get  a  ^eat  deal  more 
money  if  he  accepts  the  devise.  It  is  for  the  benefit 
of  the  lunatic  that  he  should  perform  the  conditioQ 
upon  which  alone  he  can  obtain,  or  at  least  can  keep, 
the  Sef  ron  estate.  I  say  keep  it,  rather  than  ffet  it, 
because  under  the  will  he  has  got  it,  and  he  will  lose 
it  if  he  does  not  resettle  it.  Let  us  look  at  the 
matter,  first,  apart  from  the  Lunacy  Act,  1890.  I  go 
by  steps.  Speaking  generally,  without  reference  to  tie 
Statute  De  Preroqativd  Regis,  I  take  it  that  these 
propositions  are  elementary  and  indiipatable :  first,  a 
lunatic  can  accept  a  gift  of  property,  or  a  bequest  or 
a  devise  of  property ;  secona,  a  lunatic  can  neo^  a 
gift  or  legacy  upon  conditions,  provided  that  tlie 
gift  and  those  conditions  are  for  his  benefit ;  thirdif , 
if  a  lunatic  is  entitled  to  property  upon  condttioBB  it 
is  the  duty  of  his  committee  to  do  all  that  is  neoessaiy 
to  preserve  the  property  by  performing  the  condilSoDS. 
Authority  for  the  last  of  these  propositions  wiUbafonnd 
in  ColUnson's  Lunacy,  vol.  1.,  p.  291 :  **  If  any  part 
of  the  estate  be  liable  to  forfeiture,  or  held  npoQ 
conditions,  it  is  his  [the  oommittee'it]  duty,  if  pojsible, 
to  protect  it  from  the  forffiture,  to  satisfy  the 
conditions,  and,  when  necessary*  to  apply  to  the 
chancellor  for  directions.**  Ail  that  I  t^ke  to  he 
perfectly  settled  law.  Now,  suppose  one  of  the 
conditions  is  that  the  lunatic  sluul  give  np  soow 
interest  in  real  property  to  which  he  is  entitled, 
the  general  principle  just  laid  down  will  apply  to  that 
case.  There  is  nothing  I  know  of  in  the  statutory 
law  contrary  to  that  view,  except  the  provision  in  the 
old  Statute  De  Prerogaiivd,  That  Act  has  been 
construed  in  such  a  way  as  to  prevent  the  court  from 
selling  or  mortgaging  the  estates  of  lunatics  for  the 
purpose  of  raising  money,  even  when  the  lanatio  was 
in  cUkuger  of  arrest  under  a  ca.  sa.,  or  was  in  prisoa. 
That  was  rather  a  narrow  constructi  )n,  perhaps. 
But  the  language  of  the  Act  is  important.  The  par- 
pose  of  the  enactment  is  that  if  the  lunatic  recovers, 
what  is  not  required  for  his  miinteoance  will  ha 
handed  over  to  him,  and  if  he  dies  it  will  eo  as  Ms 
property  ought  to  go.  In  no  way  is  it  to  be  alienated. 
The  courts  have  hi^d  that  they  had  no  power  to 
alieae  the  lunatic's  property,  even  for  the  lonatic*! 
benefit,  the  object  of  tiie  Act  being  to  proaerve  the 
property  for  him  or  his  representatives.  But  it  seems 
to  me  that  we  shall  be  introducing  for  the  first  time  a 
still  narrower  construction,  if  we  say,  under  the 
stress  of  this  Act,  whidi  was  passed  for  a  totally 
different  purpose,  that  we  are  incompetent  to  saootion 
giving  up  a  small  part  of  the  lunatic's  real  estate  for 
Uie  purpose  of  saving  for  him  a  f ^r  larger  part  of  it 
I  agree  it  would  not  do  to  say  that  because  we  think 
our  predecessors  made  a  mistake  we  are  g'ling  to 
construe  the  Act  differently.  But  I  am  not  disponed 
to  press  a  narrow  construction  beyond  what  is  neces- 
sary. It  seems  to  me  we  should  he  making  a  very  had 
precedent  if  we  were  to  hold  that  this  statute  of 
Edward  2,  passed  to  preserve  the  property  of 
lunatics,  prevented  us  doing  what  is  for  the  advan- 
tage of  the  lunatic,  even  in  relation  to  property,  aod 
also  in  other  ways.  If,  then,  we  have  jurisdiotion  in 
the  matter,  it  seems  to  me  it  follows  as  a  matter  of 
oonrse,  in  these  circumstances,  without  invoking  the 
Act  of  1890  at  all,  that  we  ought  to  exercise  that 
jurisdiction. 

I  will  now  say  a  word  or  two  about  the  Lunacy  Act, 
1890.  It  was  very  strenuously  contended  by  Mr.  farwell 
that  certain  sections  in  that  Act  authorised  the  conrt 
to  make  the  order  here  asked  for.  I  think  we  should 
be  making  a  bad  precedent  if  we  were  to  My  that. 
We  cannot,  I  think,  bring  this  case  within  the  lan- 
gnaffe  of  the  Act  of  1890  without  unduly  straining 
thatlangnage ;  and  J  base  my  jndgmant  npon  t^e in* 
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hflvent  jazisdiotioii  of  the  court,  which  is  not  bDonded 
by  &e  oases  eniunerated  in  that  Act.  With  respect  to 
sectiofi  124,  of  which  we  have  heard  so  mach,  and 
which  enacts  that  "  the  committee  of  the  estate,  or 
such  person  as  the  judge  approves,  shall  in  the  name 
snd  on  behalf  of  the  lunatic  execute  and  do  such 
aanuranoes  and  things  for  giving  effect  to  auy  order 
imder  this  Act  as  ^e  judge  directs,  and  every  such 
asBuranoe  and  thing  shall  be  valid  and  effectual,  and 
ahall  take  effiact  accordingly,"  I  do  not  invoke  that  at 
alL  That  section,  I  think,  is  put  in  to  supply  a 
pOMible  defect  or  remove  a  possible  doabt.  That  view 
does  not»  however,  prevent  the  court  from  doing  the 
veiy  same  thing  under  its  general  jurisdiction.  I  look 
upon  that  section  simply  as  an  enabling  clause.  I 
cannot  help  thinking  that  wd  should  be  doing  quite 
wrong  were  we  to  g^ve  effect  to  any  contention  wtiich 
cuts  down  the  power  of  the  court  in  this  matter. 

If  the  case  had  not  been  so  pressing  I  should  have 
liked  to  look  at  some  authorities,  to  make  sure  that  I 
hftve  not  made  any  mistake.  As  to  the  principles  upon 
which  I  have  proceeded  I  do  not  feel  the  slightest 
doubt.    I  tlunk  this  application  ought  to  be  granted. 

GHirrY,  L.J. — ^I  am  of  the  same  opinion  upon  the 
question  whether  to  srant  this  application  would  be 
for  the  benefit  of  the  lunatio.  I  have  no  hesitation  in 
statinff  my  conclusion  that  it  will  be  for  his  benefit. 
I  think  we  ought  not  in  these  oases  simply  to  take  a 
osirow  view  of  pecuniary  benefit,  but  ought  to  act 
for  the  lunatic  as  he,  if  a  person  of  sound  mind, 
would  probably  act  for  himself.  He  would  be 
guided,  as  a  reasonable  man,  by  a  desire  to  comply,  if 
possible,  with  his  father's  wishes.  But  I  am  satisfied 
that  even  in  a  merely  pecuniary  sense  it  is  for  his 
benefit.  If  he  accepts  tiie  devise  and  complies  with 
the  conditions  he  wiU  get  a  legacy  of  £10,000,  and 
his  debts,  to  the  amount  of  £31,000,  will  be  paid. 
The  lunatio  has  a  base  fee  under  a  settlement,  in  an 
entsiled  estate,  which  will  endure  as  long  as  there  is 
inae  male  of  his  body.  The  Sefton  estates  are  stated 
to  be  of  about  equal  value  with  those  devised  to  the 
lunatio  by  his  father's  will.  Now,  that  will  imposes 
upon  him  the  condition  that  he  shall  resettle  the 
Imds  in  which  he  has  this  base  fee,  so  as  to  make 
those  lands  follow  the  limitations  of  the  estate  settled 
by  the  father's  wHl.  Those  limitations  are  usual, 
ordinary,  and  proper.  Now,  the  lunatic  dSannot  in 
iuy  drcumstanoes  hold  the  entire  interest  which  he 
DOW  has  in  the  Troxteth  estate  and  also  take  the 
estate  limited  to  him  under  the  will.  The  case  is 
therefore  not  simply  one  of  aliening  the  lunatic's 
estate,  but  rather  of  giving  him  the  largest  measure 
of  benefit  he  can  in  the  circumstances  obtain  in  real 
estate. 

Hiis  short  statement  now  brings  me  to  the  Statute 
Bt  Trtrogaiivd,  I  premise  that  I  have  no  hesitation 
in  saying  that  a  lunatic  can  accept  a  devise  if  it  be 
for  bos  Mnefit ;  and  that  the  question  whether  it  is 
for  his  benefit  is  for  this  court,  which  has  been 
atmsted  witb  the  custody  of  lunatics,  to  determine. 
Theolqect  of  the  Statute  De  Frerogaiivd  seems  to 
have  been  to  preeerve  tiie  estate  for  the  benefit  of  the 
hmstie,  and  to  prevent  it  being  wasted.  That  has 
been  eoDstmed  as  a  prohibition  affainst  aHenation,  as 
one  method  of  dealing  with  lanob  which  would  not 
be  lor  tiie  benefit  of  the  lunatic.  I  think  a  somewhat 
aaixow  conBtmotion  was  put  upon  that  statute  when 
it  was  held  that  lands  coula  not  be  aliened  by 
v^  of  nle,  or  in  other  cases  where  it  might  be 
pbrnlyfor  the  benefit  of  the  lunatic  that  such  an 
sHspsiion  shoold  tiJce  place.  But  the  law  is  settled 
hy  the  older  decisions.  I  think,  however,  that  those 
decisions  do  not  drive  us  to  the  extreme  length  con- 
taidid  lor*    It  is  quite  consistent  with  the  language 


of  the  statute,  that  in  order  to  keep  the  greater, 
better,  and  more  valuable  part  of  the  property  to 
which  the  lunatic  is  entitled  there  should  be  jurisdic- 
tion in  the  King,  and  in  this  court,  which  has  been 
entrusted  with  the  custody  of  lunatics,  to  throw  away 
the  worse  and  less  valuable  part.  These  constitu  e 
the  short  grounds  on  which  I  think  that,  quite  apart 
from  the  Lunacy  Act,  1890,  we  have  in  these  circum- 
stances jurisdiction  to  elect,  for  the  benefit  of  the 
lunatic,  that  he  shall  take  imder  the  devise  and 
comply  with  the  conditions  it  imposes. 

I  will  add  one  word  about  the  Act  o!  1890.  There 
is  no  advantage  in  going  through  all  the  various 
clauses  to  which  we  have  been  referred  under  Part  lY. 
I  state  the  sum  of  my  opinion  when  I  say  that  none 
of  those  clauses  apply  to  this  particular  case.  At  the 
same  time  I  think  thpse  specific  provisions  have  not 
cut  down  the  general  jurisaiction  of  this  court.  As 
to  section  124,  that  does  not  in  terms  refer  to  such  a 
case  as  this,  but  is  an  enabling  sectioo.  It  does  not 
cut  down  the  right  of  this  court,  where  it  has  the 
jurisdiction,  to  give  effect  to  that  jurisdiction  by 
directing  ^lat  the  proper  conveyances  should  be 
executed.  I  do  not  thiiur,  although  I  have  referred 
to  it  during  the  argument,  that  it  is  necessary  to 
pursue,  in  any  detail,  the  question  of  the  working  of 
the  jurisdiction  in  cases  where  it  is  simply  equity  that 
insists  upon  a  man  who  takes  under  a  ^l  observing 
some  condition  of  the  gift.  Here  there  is  a  condition 
at  law. 

Collins,  L.J. — I  am  of  the  same  opinion.  I  cannot 
doubt  that  if  the  lunatic  were  now  in  possession  of  his 
senses  he  would  regard  it  as  for  his  benefit,  and 
moreover  as  a  duty,  to  make  the  election.  The  court 
has  now  to  make  tiiat  election  for  him.  It  is  only  by 
tiJdng  tJie  narrowest  view  of  the  meaning  of 
« benefit"  that  the  order  asked  for  can  be  said  not 
to  be  for  his  benefit.  Indeed,  assuming  that  there  is 
no  possibility  of  his  recovery,  it  can  m  no  sense  be 
said  that  it  is  not  for  his  benefit.  I  am  quite  satisfied 
that  in  making  the  order  we  are  acting  for  the  benefit 
of  the  lunatic.  Having  listened  carefully  to  the 
argument  on  the  Act  of  1890,  I  was  not  satisfied 
that  under  that  Act  we  had  power,  without  unduly 
straining  its  words,  to  do  what  is  here  asked.  But 
on  the  large  question  of  the  jurisdiction  under  the 
Statute  Prerogativd  RegU^  I  have  not  myself  been 
able  to  entertain  any  doubt  that  were  we  to  refuse 
this  application  we  should  be  defeating  the  purpose 
of  that  Act.  The  obvious  purpose  of  the  Act  is  to 
preserve  for  the  lunatic  his  lands  and  tenements,  so, 
that  they  may  be  handed  back  to  him  on  his  recovery, 
or  properly  disposed  of  after  his  death.  I  can 
imagine  that,  on  a  narrow  construction  of  the  Aot 
Frerogaiivd  Begia,  alienation  even  for  payment  of  the 
lunatic's  debts  might  be  disallowed.  Here  the  case 
stands  thus.  If  we  do  not  elect  the  lunatic  must  lose 
some  of  the  properiy  to  which  he  is  entitled ;  if  we 
do  he  will  keep  more.  That  is  the  only  way  I  can 
understand  the  central  provision  of  the  Act.  There- 
fore I  have  had  no  dif&mlty  about  that  part  of  the 
case. 

I  rejoice  that  my  brothers,  who  know  so  much 
about  the  machinery  of  the  Lunacy  Acts,  have  been 
able  to  arrive  at  the  conclusion  that  the  order  asked 
for  can  be  made. 

Application  grwnUd, 

Solicitors,  Gedge,  Kirhy,  &  MUlett;  Fidd,  BoBCoe,  «fc 
Co.,  for  CHhbona  &  ArkU,  Liverpool. 
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<Sourt  of  Appeal. 


From  Chan.  Div.  1 

(Lindley,  M.B.,  and  Chitty  > 

and  Collins,  L.J  J.)         I 

John  v,  Jomr.  (a.) 

Pradice — lieceiver — Ejectment  action — Disputed  title — 
Defendant  in  receipt  of  rents — Judicature  Act,  1873 
(36  <£;  37  Vict.  c.  66),  a,  25,  sub-section  8. 

The  appointment  of  a  receiver  in  an  action  pending 
to  recover  possession  of  land  is  discretionary  on  the  part 
of  the  court,  and  on  all  such  applications  the  surround- 
ing circumstances  must  he  considered.  If  on  the  evidence 
before  the  court  it  is  satisfied  thcU  the  plaintiff  has  shown 
a  good  title,  and  that  the  tenants  are  in  jeopardy  through 
the  defendant  being  in  possession^  a  receiver  will  bt 
appointed. 

Appeal  of  tbe  defendant  from  North,  J. 

The  plaintiff  in  the  action  daimed  to  be  entitled, 
as  tenant  in  tail  male,  to  real  estate  in  Cornwall  under 
the  will  of  hiR  great-grandfather,  Qeorge  John,  who 
died  iu  1847.  A  great-grandson  of  the  testator, 
Gbor^e  Dennis  Trevelyan  John,  had  been  in  possession 
or  receipt  of  the  rents  for  forty-two  years  before  bis 
death  on  the  31st  of  January,  1898.  The  plaintiff 
alleged  that  G.  D.  T.  John  took  an  equitable  estate 
for  life  only,  and  that  on  his  death  the  property 
passpd  to  the  plaintiff  as  tenant  in  tiil  male. 

On  the  death  of  Q.  D.  T.  John,  his  mother,  the 
dtofeudant,  went  into  possession  and  receipt  of  tbe 
rents,  claiming  that  her  son  had  been  entitled  in  fpe, 
and  tjiat  she  wa^  now  entitled  as  his  devisee  in  fee. 

Tbe  plaintiff  moved  in  the  action  of  ejectment  for 
the  appointment  of  an  interim  receiver  ox  the  rf^nts. 

North,  J.,  being  of  opinion  that  the  plaintiff  had 
shown  a  clear  title,  made  the  order  appointing  a 
receiver. 

The  defendant  appealed. 

HaXdane,  Q.O.,  Macnaghten,  Q.C,  and  Carson,  for 
the  appellant. — The  court  wUl  not  appoint  a  receiver 
in  an  ejectment  action  to  the  prejudice  of  a  defendant 
in  possession  unless  there  are  special  circumstances, 
such  as  a  scramble  for  possession,  as  in  Foxwell  v. 
Van  Orutten,  [1897]  1  Ch.  64,  45  W.  B.  Dig  127  ;  or 
where  the  property  is  being  wasted.  There  are 
several  questions  in  dispute  here,  and  the  plaintiff 
has  not  established  his  title.  If  an  order  is  made 
the  result  will  be  that  in  every  ejectment  action  a 
plaintiff,  by  moving  for  the  appointment  of  a  receiver, 
will  be  able  to  force  a  defendant  in  possession  to 
disclose  his  title  before  the  trial. 

Swinfen  Body,  Q.  C,  and  Stock,  for  the  respondent. 
— Fixufell  V.  Van  GruUen  laid  it  down  that  the 
appointment  of  a  receiver  in  an  ejectment  action  was 
in  every  case  discretionary.  Here  it  is  quite  dear 
that  the  defendant  has  no  title,  and  therefore  a 
receiver  ought  to  be  appointed. 

*  Haldane,  Q.C7.,  in  reply,  referred  to  Talbot  v.  Hope 
Scott,  6  W.  B.  269,  4  K.  &  J.  96. 

LnrDLBY,  M.B. — I  do  not  think  that  we  shall  be 
introducing  any  revolutionary  praotioe  if  we  affirm 
the  decision  of  North.  J.,  which  I  am  convinced  is 
right.  The  only  difficulty  is  occasioned  by  the 
decision  in  Foxwell  v.  Van  Orutten.  We  must  first 
look  at  section  25  of  the  Judicature  Act,  1873.  Sub- 
section 8  of  that  section  applies  to  what  are  called 
ejectment  actions,  such  as  actions  for  the  recovery  of 

(a.)  Beported  by_W.  Shaixoross  Goddasd,  Esq., 
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land.  Therefore  we  have  to  consider  in  each  par- 
ticular case  whether  it  will  be  just  or  oonvenieoi  to 
appoint  a  receiver.  In  considering  each  oase  we  mit 
first  look  at  the  person  who  is  in  poMession,  sad 
consider  how  long  he  has  been  in  possession,  and  the 
title  by  which  he  holds,  if  he  chooses  to  disclose  it, 
and  then  at  all  the  other  circumstances  which  may  be 
material;  and  in  doing  this  the  risk  to  which  tiie 
tenants  may  be  exposed  of  having  to  pay  their  reoti 
a  second  time  must  not  be  lost  sight  of.  Whelher 
that  point  was  taken  into  consideration  in  Foxw^r, 
Van  Orutten  does  not  appear,  but  the  key  to  the 
conclusion  at  which  I  have  arrived  in  this  case  is  that 
I  do  not  beUeve  in  the  title  of  the  defendant.  I  do 
not  decide  against  her,  and  it  may  be  that  at  the 
tiial  of  the  action  I  shall  be  converted  by  the 
arguments  of  counsel,  but  at  preeent  I  do  not 
believe  that  on  the  construction  of  this  will  the 
defendant  has  a  title.  As  I  am  of  that  opinion,  and 
I  believe  in  the  title  of  the  plaintiff,  I  think  it  would 
be  wrong  to  refuse  the  appointment  of  a  reoaiTer. 
Those  are  the  short  grounds  for  dismiaaing  tfaii 
appeaL 

Chitty,  L.J. — ^I  am  of  the  same  opinion.  The 
jurisdiction  of  the  court  under  section  25,  nb- 
section  8,  of  the  Judicature  Act,  1873,  is  dis- 
cretionary, and  every  judge  in  exercising  his  dii- 
cretion  must  exercise  it  judicially  and  not  arbitnttily. 
I  think  it  is  **  just  or  convenient,"  or,  as  Sir  G.  Jeasd 
used  to  read  it,  *'  just  and  convenient,"  that  in  the 
circumstances  of  this  case  a  receiver  should  he 
appointed,  and  that  this  conclusion  is  consistent  with 
the  function  which  the  Le^pslature  has  cast  upon  the 
court  in  these  cases  of  sayuig  whether  the  appoint- 
ment is  just  or  convenient.  One  element  whicn  most 
not  be  lost  sight  of  is  the  position  of  the  tenants. 
They  have  not  appeared  in  any  way  or  asked  to  he 
protected,  but  it  is  apparent  that  they  are  exposed  to 
a  double  claim  at  tms  moment.  It  mAY  be  that  if 
any  leases  have  been  granted  by  Q.  D.  T.  John,  he 
having  held  the  property  in  such  a  manner  that  he 
had  a  leasing  power  under  the  statute,  the  plaintiff 
would  have  the  right  to  distrain  for  rent ;  so  the 
tenants  are  in  jeopardy.  I  do  not  rest  my  decisioii 
on  that  ground  alone ;  it  is  only  a  drcumstaiooe  which 
has  to  be  considered.  North,  J.,  has  looked  at  the 
will  and  come  to  the  conclusion  that  the  defendant 
cannot  make  out  any  title  at  all.  I  do  not  think  it  is 
necessary  to  go  so  far  as  that ;  there  mav  be  some 
learned  arguments  to  be  ursed  at  the  triaL  But  ss 
ibe  case  stands  at  present  I  agree  with  North,  J. 
These  are  the  two  main  circumstances  which  we 
muat  take  into  consideration.  Another  is  that  tiie 
defendant  is  not  in  possession  of  any  mansion-house, 
and  will  not  be  turned  out  of  actual  possession.  She 
is  only  living  in  furnished  rooms,  and  that  shows  that 
she  is  a  person  of  small  means  and  that  the  tenants 
are  in  jeopardy.  Therefore,  in  my  oionion,  a  receiver 
ought  to  be  appointed. 

Collins,  L.  J. — ^I  am  of  the  same  opinion.  I  was 
impressed  by  Mr.  Haldane's  argument  that  the  exercise 
of  this  discretion  in  cases  of  ejectment  must  involve 
to  some  extent  an  interference  with  a  defendant's 
righte,  inasmuch  as  he  is  entitled  simply  to  stand  on 
his  possession.  Therefore  his  position  is  a  strong  one, 
and  it  is  recognized  and  safeguarded  by  the  Jndioa- 
ture  Act.  But  tbe  court  has  a  discretion  to  appoiat 
a  receiver  in  such  caees.  and  I  cannot  see  how  we  o«n 
work  the  two  principles  together  without  one  infring- 
ins:  to  s<^me  extent  on  the  other.  Tue  discretion  does 
affect  the  position  of  a  defendant  in  an  ejeotment 
action.  The  court  has  to  exeroiBe  a  diaoretioa,  and 
that  must  be  '^n  the  facts,  and  the  right  of  the  ooort 
to  e^jceroise  it  wjU  involve  a  change  mid  may  ooni|Ml 
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the  defendant  to  give  up  the  advantage  she  now 
boldft,  and  may  miuke  it  necessary  for  her  to  disclose 
f o  Kxme  extent  her  defence.  The  plaintiff  will  go  into 
his  own  title,  and  it  will  be  very  difficult  for  the 
df'fpndant  to  avoid  doing  so.  That  is  the  logical 
fff»ct  of  the  discretion  given  by  the  Act,  and  we  must 
accent  the  condnsion  that  the  Legislature  has  done 
that  intentionally.  We  are  bound  to  bear  in  mind  the 
fact  that  the  Legislature  has  tried  to  preserve  to  a 
defpndaat  hia  former  position,  and  the  other  oircum- 
staoces  on  which  the  court  would  act,  but  the 
essential  matter  is  the  view  which  the  court  takes  as 
10  the  probability  of  tbe  plaintiff's  success.  We 
cannot  decide  io  now,  but  we  ought  to  form  an 
opinion ;  and  if  tbe  view  we  take  of  the  defendant's 
«fre  18  adverse  to  her,  we  ought  to  affirm  the  con- 
dnsion at  which  we  have  arrived  on  the  ujaterials 
before  us.  Though  that  conclusion  is  not  final,  it  is 
convenient  to  act  on  it.  That  is  the  fioveming  factor 
m  the  question  of  discretion.  IE  uie  defendant  is 
tborooghly  solvent,  and  it  is  likely  that  tiie  plaintiff 
will  succeed,  and  that  the  rents  will  be  recovered 
from  the  defendant,  that  will  be  one  reason  for  not 
treating  so  seriously  the  position  of  the  tenants,  fiat 
if  tbe  defendant  is  impecunious  and  her  title  is  so 
shadowy  that  she  is  not  libely  to  succeed,  then  Ihe 
jfodtion  of  the  tenants  is  a  very  important  factor — 
a  factor  whiih  does  not  appear  to  have  been  taken 
into  consideration  in  Foxwell  v.  Van  OrtUten.  There- 
forf,  having  the  duty  cast  on  us  of  exercising  our 
discretion,  we  are  bound  to  uphold  North,  J.,  in 
iuterfering  for  tbe  protection  of  the  tenants  and  the 
flsintiffl 

Afpefd  dimiisted. 

Solicitors,  CoHyer-Briatow,  Busadl,  HiU,  &  Co,^  for 
1^.  W,  Tyacke,  Helston;  Coocfe,  Kingdofty  &  Cotton, 
ftif  Bcrkie,  MiUwij  db  BorUue^  Penzance. 


From  Chan.  Div.  i 

(Lmdley,  M.B.,  and  Chitty  | 

and  CoUins,  L.JJ.}         ) 


Aug.  2,  1898. 


In  re  Qbjndey. 
Glewb  V,  Gbindey.  (a.) 

Tnuke  —  Breach  of  trust  —  Debt  left  outstandhig — 
Liability — Amhiguou9  will — No  application  to  court 
—**  Acted  honestly  and  reasonably  " — Judicial  Trustees 
Act,  1896  (59  d:  60  FtU  c.  35),' «.  3. 

The  exerutors  and  trustees  of  a  will  did  not  Cfdl  in  a 
debt  belonging  to  their  testator,  and  did  not  apply  to  the 
muifor  directions.  It  was  doubtfuX,  on  the  construction 
o/  ikt  will,  whether  the  testator  had  or  had  not  directed 
iktm  to  **  TMiintain  "  the  debt,  which  was  producing  5 
IptT  cent,  in  its  existing  condition  ;  and  they  acted  on  the 
MOV  thai  he  had*    Eventually  part  of  the  debt  was  lost. 

Held,  thai  the  trustees  had  acted  '*  honestly  and 
nasonMy,*^  bath  in  not  calling  in  the  debt,  and  (its 
om/mtA  being  smcUl)  in  not  incurring  the  expense  of  an 
^^ieation  to  the  court,  and  were  therefore,  under  section 
3  of  the  Judicial  Trustees  Act,  1896,  entitled  to  be  relieved 
firim  personal  liability* 

Appeal  from  Kekewich,  J. 

Sampson  Grindey,  a  farmer,  by  his  will  dated  the 


(a.)  BcportedbyB.  C.  Magkbnzhs.  Esq.,  Barrister- 

at-Law. 


9th  of  April,  1892,  appointed  his  two  sons,  Isaac  and 
Sampson,  who  were  farmers,  and  one  Templeman, 
a  bank  manager,  to  be  trustees  and  executors,  and 
proceeded  as  follows :  *'  I  give,  devise,  and  bequeath 
to  them  all  my  real  and  personal  estate,  whatsoever 
and  wheresoever,  hereinafter  called  my  trust  estate, 
upon  trust  to  maintain  the  same  and  every  part 
thereof  iu  the  like  mode  of  investment  as  the  same 
shall  be  at  my  decease,  until  *my  said  son  Sampson 
Grindey  shall  attain  tbe  age  of  twenty -four  years  ; 
and  for  this  purpose  I  empower  my  trustees  to  carry 
on  my  famung  and  grazing  business  in  the  same 
manner  as  it  has  been  hitherto  carried  on  by  me,  and 
to  employ  in  the  said  businesses  any  portion  of  my 
said  trust  estate  as  they  may  deem  necessary,  and 
without  any  liability  for  any  loss  whatever  which 
tbey  may  sustain  in  doing  so."  When  Sampson 
Gnndey  attained  twenty -four  the  trustees  were  to 
sr4uid  possessed  of  tbe  whole  of  the  trust  estate  upon 
trust  as  to  certain  specified  parts  thereof  for  the 
testator's  wife  durinc;  widowhood,  and  at  her  death 
tbey  were  to  sell  and  convert  the  same,  and  bold  it 
upon  the  trusts  therein  declared.  The  residue  was  to  be 
equally  divided  among  all  the  testator's  children  except 
Isaac  Grindey.  The  will  also  contained  an  investment 
clause,  and  a  power  to  tbe  trustees  to  postpone  sale  or 
conversion  of  any  part  of  the  estate  so  long  as  tbey 
should  think  fit.  The  testator  died  in  1892,  and  bis 
will  was  duly  proved  by  the  three  executors.  Sampson 
Grindey  attained  twenty- four  in  1895.  At  tbe  time 
of  tbe  testator's  death  there  was  due  to  him  from  one 
Thomas  Femihough  a  sum  of  £166,  secured  by  a 
promissory  note  dated  in  1890,  payable  on  demand, 
and  bearing  5  per  cent,  interest.  Interest  had  been 
regularlv  paid  during  the  testator's  Ufe,  but  after  his 
dtfttth  the  trustees  never  called  upon  Femihough 
to  pay  either  interest  or  principal.  The  debtor 
was  agent  of  tbe  owner  of  farms  on  which  the 
testator,  and  afterwards  his  two  sons,  Isaac  and 
Sampson,  were  tenants.  He  continned  in  exceUent 
credit  to  the  end  of  bis  life,  but  after  his  de^th  in 
1894  it  was  found  that  his  estate  bad  been  insolvent 
since  before  the  testator's  death.  Tbe  greater  part  of 
the  debt  was  thus  lost. 

Two  children  of  tbe  testator,  beneficiaries  under  tbe 
will,  brought  an  action  against  the  executors  and 
trustees  for  the  purpose  of  having  them  declared  liable, 
on  the  ground  of  Inreach  of  trust,  to  make  good  the 
loss  of  piincipal  and  interest. 

Kekewich,  J.,  held  that  the  trustees  had  acted 
honestly  and  reasonably,  within  the  meaning  of 
stciion  3  of  the  Judicial  Truetees  Act,  1896,  in 
leaving  the  debt  outstanding,  and  relieved  them 
from  liability  in  respect  of  the  capital,  but  held 
them  liable  to  make  good  the  loss  of  interest. 

The  plaintiffs  appealed. 

Warrington.  Q.C.,  and  J,  M.  Stone,  for  the  appeal, 
cited  In  re  Brogden,  Billing  v.  Brogden,  37  W.  R.  84, 
38  Ch.  D.  546 ;  and  In  re  Stuart,  Smith  v.  Stuart,  46 
W.  R.  41,  [1897]  2  Oh.  583. 

Renshaw,  Q,C»,  and  Ingle  Joyce,  for  the  defendants. 

Warrington,  Q.C,  replied. 

LiNDLEY,  M.B. — This  case  is  not  altogether 
free  from  difficulty,  but  I  rather  think  that  the 
conclusion  at  which  the  learned  judge  has  arrived  is 
the  rij^ht  one ;  though  I  am  not  prepared  to  give  the 
same  reasons  as  be  did  for  that  decision.  I  start  with 
the  Act  of  Parliament  which  governs  the  Cfists,  the 
Judicial  Trustees  Act,  1896.  Section  3  of  that  Act 
was  inserted  for  the  benefit  and  protection  of 
I  trustees  who  have  committed  a  breach  of  trust,  but 
[  have  acted  honestly  and  reasonably*     [His  lordihip 
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read  Ihe  section,  and  oontinaed:]  The  laogoage 
used,  *'  ia  or  may  be  personally  liable/'  appears  to  me 
to  point  to  doubtful  questions  of  construction.  I 
shall  allude  to  that  mattor  presently. 

The  facts  of  this  case  are  simple  enough.  [His 
lordship  stated  them,  and  proceeded :]  The  persons 
beneficially  interested  now  say  Hiat  the  trustees  ought 
to  have  called  in  the  money  within  twelve  months 
after  the  death  of  the  testator,  and  that  as  they  did  not 
do  BO  they  are  responsible  for  the  loss,  and  must  make 
it  good.  That  misht  hare  been  the  trustees'  position 
if  it  had  not  been  for  the  Judicial  Trustees  Act,  1896. 
They  had  a  curiously-framed  wiU,  and  it  was  their 
duty  to  carry  out  the  trusts  of  that  will.  Looking  at 
the  will,  I  cannot  say  that  a  reasonable  business 
man  would  hare  been  to  blame  if  he  had  thought 
that  it  was  no  part  of  his  duty  to  call  in 
this  money,  at  least  until  one  of  the  legatees 
required  him  to  do  so.  I  think  a  business  man  might 
fairly  come  to  the  conclusion  that  it  was  not  the 
intention  of  the  testator  that  this  promissory  note 
should  be  called  in.  Now,  if  that  was  a  reasonable 
view  to  take,  then,  whether  it  is,  absolutely,  right  or 
wrong,  it  appears  tome  that  section  3  does  apply,  and 
the  case  is  one  in  which  the  court  has  power  to  rcdieve 
the  trustees  from  liability.  The  sum  at  stake  is  too 
small  for  us  to  say  that  it  would  have  been  right  and 
proper  for  the  trustees  to  ask  tiie  court  for  directions. 
This  is  not  like  a  case  in  which,  a  big  sum  being  at 
stake,  you  might  say  that  it  was  unreasonable  for  the 
trustees  to  take  such  a  risk  on  themselves.  In  a  case 
like  this  it  is  reasonable  to  save  the  expense  of  an 
application  to  the  court. 

The  will  is  very  peculiar.  There  is  no  specific  direc- 
tion to  get  in  anything :  that  is  left  to  the  ordinary 
law.  [His  lordslup  read  the  clause  above  set  out,  and 
proceeded :]  Now,  what  does  the  testator  mean  by 
'maintain  the  same  and  every  part  thereof 
ia  the  like  mode  of  investment  as  the  same 
shall  be  at  my  decease "  P  How  can  you  apply 
that  to  apart  of  his  estate  which  was  not  **  invested  " 
at  all  in  any  proper  sense  of  the  word  P  The  language 
of  the  clause  shows  that  the  testator  is  using  the 
words  in  a  very  loose  sense;  and  it  is  difiicult  to 
ascertain  exactly  in  what  sense.  I  must  say  I  think 
the  testator  did  not  look  upon  this  money  as 
invested ;  but  considering  the  very  loose  language  of 
his  will,  I  am  not  prepared  to  say  that  he  did  not 
mean  to  treat  it  as  invested.  If  we  had  to  make  up 
our  minds  upon  that  question,  I  should  find  consider- 
able difficulty.  Bat  tne  qaestion  we  have  to  decide 
is  simply  this  :  iip  it  a  reasonable  and  proper  conclusion 
to  arrive  at,  that  the  trustees  must  have  seen  from 
this  will  that  it  was  their  duty  to  call  in  this  debt  P 
I  do  not  think  we  can  say  that  it  is.  Having  regard 
to  the  loose  language  of  the  will,  I  thing  they  might 
reasonably  consider  that  it  was  no  part  of  their  duty 
to  spend  money  in  applying  to  the  court.  I  think  it 
follows,  from  the  combined  e£Fect  of  the  will  and  of 
the  Act  of  Parliament,  that  Kekewich,  J.,  was  right  in 
holding  that  the  trustees  ought  to  be  relieved  from 
personal  liability  for  the  loss  of  this  money.  1  think 
the  appeal  ought  to  be  dismissed. 

OmiTY,  L.J. — I  am  of  the  same  cipinion.  The 
section  is  not  very  easy  to  construe,  but  in  my  opinion 
a  narrow  construction  ought  not  to  be  put  upon  it,, 
having  regard  to  the  language  used,  and  of  the 
general  object  of  the  enactment,  which  is  plainly  to 
relieve  honest  trustees  who  have  acted,  reasonably. 
"  Beasonably  "  must  mean  reasonably  as  trustees.  In 
this  particular  case  the  testator  has  m.ade  a  will  in 
wMok  he  gives  no  specific  directions  to  ^his  trustees  to 
call  in  debts.  He  was  carrying  on  bu  Biness,  and  of 
course  had  book  debts.    That  was  the  state  of  things 


which  existed  at  his  death,  and  which  would  be 
contemplated  by  him  when  he  made  his  wilL  The 
promissory  note,  having  regard  to  the  whole  amonnt 
of  his  property,  is  for  comparatively  a  small  sum  of 
money.  This  promissory  note  had,  I  think,  been 
treated  by  the  testator  in  his  lifetime  as  an  iuTest- 
ment ;  because  he  had  the  interest  for  two  years— in 
fact,  a  longer  period  than  the  trustees  retained  the 
security.  In  respect  of  that  retainer  the  trustees  are 
now  charged  with  breach  of  trust.  There  is  no 
difficulty  in  which  trustees  have  been  of  tener  entangled 
than  in  that  of  an  obscure  will.  In  deahng  with  this 
section  I  think  we  may  properly  take  into  considera- 
tion the  nature  of  the  will  itself,  and  the  difficnlty 
in  which  it  places  the  trustees.  There  is  a  possible  con- 
struction of  this  will  which  I  think  could  reasonably 
be  entertained  by  ordinary  business  men ;  I  wiU  not 
say  by  men  in  the  position  of  farmers,  belcaase  I  am 
not  satisfied  that  the  Act  is  meant  to  apply  to  any 
particular  class  of  trustees,  or  to  their  spedal  knowledge 
or  business  qualifications.  But  the  opening  sentenoee, 
in  which  the  testator  gives  all  his  property,  "what- 
soever and  wheresoever,  .  .  .  upon  trust  to  maintain 
the  same  and  every  part  thereof  in  the  like  mode  of 
investment  as  the  same  shall  be  at  my  decease  "--I 
think  ordinary  business  men  might  reasonably,  having 
re^^ard  to  what  the  testator  hf^  done,  consider  that 
this  debt  was  intended  to  be  part  of  the  estate  which 
is  to  be  maintained  in  the  same  condition  as  it  was, 
until  it  was  necessary  to  have  the  money  in  hand  for 
the  purpose  of  division.  Therefore,  when  I  come  to 
the  question,  what  is  the  efiEect  of  tiie  Act,  and  have 
to  construe  the  words  *'  acted  honestly  and  reason- 
ably," I  think  the  court  is  justified  in  taking  into 
consideration,  in  deciding  whether  the  trustees  have 
acted  reasonably,  the  fact  that  the  will  gives  rise  to  a 
question  of  conBtruction,  on  which  I  think  it  unneces- 
sary for  the  court  itself  to  pronounce  a  final  opinioiL 
The  money  was  laid  out  in  this  way  by  the  testator 
himself,  the  security  was  a  debt  bearing  interest ;  and, 
on  the  whole,  I  think  the  trustees'  view  that  it  ought 
to  be  treated  as  an  investment  was  reasonable. 

Then,  that  being  so,  I  turn  back  for  a  moment 
to  the  prior  question,  whether  they  acted  honestly. 
Mr.  Warrington  argued  that  they  had  not  acrfced 
''honestly,"  because  they  were  actuated  by  motives 
arising  from  their  own  interests.  The  debtor  was 
agent  for  two  farms  of  which  two  of  the 
executors  were  tenants.  But  it  would  be  stnin- 
ing  language  against  the  trustees  to  say  that  they 
were  actuated  by  any  sinister  motive.  Without 
pursuing  that  matter  further,  I  am  satisfied  that 
these  trustees  acted  honestly.  It  is  said  that  they 
might  have  obtained  the  directions  of  the  oourt  as 
to  whether  they  should  or  should  not  call  in  this 
debt.  The  practice  of  the  present  dav  does  no  doubt 
enable  trustees  to  apply  to  the  court  fo^  its  direotioii 
or  opinion  at  a  comparatively  small  expense,  coo- 
trasted  with  the  old  method  of  filing  a  biU  and 
administering  the  whole  estate ;  but,  even  so,  some- 
thing like  £50  would  have  been  expended^  in  an 
inquiry  which  would  have  involved  considering  the 
position  of  the  debtor  ^d  other  matters  of  thai 
class.  I  have  no  ground  for  saying  that  it  was  not  a 
proper  motive  in  &e  trustees  to  say,  in  regard  to  this 
small  matter,  that  they  would  not  put  the  trast 
estate  to  that  expense.  Moreover,  they  were  getting 
5  per  cent  on  the  loan,  and  they  could  get  only  about 
3  per  cent,  on  the  money  if  they  called  it  in. 

Hie  result  is  that  I  think  this  is  a  case  in  which 
the  trustees  '*  ought  fairly  to  be  excused,"  having 
acted  honestly  and  reasonably,  for  their  breach  oi 
trust,  and  for  failing  to  obtain  the  direction  of  the 
court.  I  think  the  decision  of  Kekewich,  J.,  ought 
to  be  affirmed. 
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HmhGoubt. 


Ih  &b  Allbit. 


HiOH  Court. 


C0LLIX8,  L.  J. — I  un  of  the  same  opinico. 

Appeal  diamissed. 

Sdidtora,  G.  F.  Hudson,  Matthews,  d:  Co.,  for  John 
Bamfdrdy  Son,  A  Wilwn,  Aabbonrne,  Derby;  Bow- 
rlifes,  BawU,  &  Co,,  for  HoUand  &  Bigby,  Aahboume, 


IQtBt  Qiourt  of  3wtitt. 


GhaihDiT.  ] 
Nort]i,J.  ) 


In  re  Aujor. 
Basset  v,  Allen. 


July  21,  1898. 

(a.) 

AimniUmtum—Lcckt'King'B  Act,  1854  (17  <fe  18  Vict 
c  l\d)  —  RepuhUceUion  — Statute  of  Limitations— 
Money  charged  on  land — Presumption  of  payment — 
Seal  Property  Limitation  Act,  1874  (37  <fe  38  Vict.  c. 
57),  s.  8. 

A  tesialor  made  a  will  in  1845,  leaving  reed  estate  on 
iruttfor  sale,  and,  after  directing  payment  of  his  debts, 
iireded  that  the  income  should  be  paid  to  his  widou) 
during  her  life.  By  a  codicil  in  1855  the  Ustator 
tpedfically  devised  certain  portions  of  the  real  estate  to 
ku  wife  for  life,  xoith  remainder  over,  and  in  other 
mpects  confirmed  his  will.  The  iestator^s  whole  property 
tfof  suhfect  to  a  mortgage  for  £3,000,  not  created  by 
the  testator,  and  also  to  charges  creaied  by  him. 

The  testator  died  in  1855,  and  in  1865  the  real  estate 
[Uher  than  the  specifically-devised  portion)  was  sold, 
and  the  mortgage  debt  of  £3,000  and  the  charges  paid 
out  of  the  proceeds.  The  widow  died  in  1895.  After 
(he  sale,  and  until  her  death,  she  received  the  income  of 
ikt  residue  of  the  proceeds  of  sale,  and  also  the  rents  of 
the  unsold  specifically 'devised  real  estate. 

Held,  that  the  property  specifically  devised  by  the 
ndicil  teas  liable  to  contribute  towards  payment  of  the 
£3,000,  as  it  was  not  a  debt  of  the  testator;  and,  as  the 
miidl  confirmed  the  will,  17  dfe  18  Vict,  c.  113  applied. 

But  hM,  that,  owing  to  the  delay  from  1865  to  1895, 
ike  Hability  was  barred  by  the  Statute  of  Limitaiions, 

Adjomned  smnmons. 

Bj  his  will  dated  the  16th  of  Febmary,  1839,  James 
Msitiii  deyiaed  all  his  r«al  estate  apon  trusts  in  favour 
of  Kary  Martin  for  life  and  from  and  after  her 
deeetse  aevised  the  same  to  trustees  for  a  term  of  500 
yesn  upon  trust  to  raise  the  sum  of  £3,000,  and 
•tlrieel  thertto  devised  his  real  estate  to  John  Allen 
iiueeimple.  James  Martin  died  in  1843,  and  Mary 
ICartin  died  on  the  13th  of  November,  1864. 

John  AUen  created  mortgages  amounting  to  £2,700 
in  all.  By  his  will  dated  the  11th  of  January,  1845. 
be  defised  all  his  real  estate  upon  trust  for  sale  and 
direoted  that  the  inoome  of  the  proceeds  of  sale  after 
payment  of  his  debts  should  m  paid  to  his  wife 
lurtha  Allen  for  her  life,  and  from  and  after  her 
deeeese  that  the  same  should  be  divided  among  his 
duldien  HviDg  at  her  death  or  the  issue  of  those  who 
had  then  died  leaving  issue  per  stirpes, 

John  Allen  made  a  oodicd  to  his  said  will  on  the 
90th  of  January,  1855,  and  thereby  revoked  the 
derisaof  Lady  well  and  6}  acres  of  land  and  the  bequest 
of  a  leasehola  house  and  12  acres  at  'Whetstone,  and 
dsfised  Mid  bequeathed  the  same  to  the  use  of  Martha 
AUen  for  Vie  with  remainder  to  John  Perkins  Allen 


(a.)  Beported  by  Q.  B.  Haicilton,  Esq.,  Barrister* 

at-Law. 


and  Thomas  Perkins  Allen  in  equal  shares,   and  in 
other  respects  the  testator  confirmed  his  said  will. 

The  testator  died  on  the  13th  of  February,  1855, 
and  his  will  was  proved  on  the  5th  of  May,  1855,  by 
his  widow  alone.  The  only  real  estate  which  the 
testator  had  was  that  devised  to  him  by  James 
Martin. 

In  1865  the  real  estate,  other  than  the  specifically- 
devised  portion,  was  sold  for  £7,860  15s^  Ud.,  and 
the  mortgage  of  £3,000  and  the  charges  were  paid 
off  out  of  the  proceeds. 

Martha  Allen  died  on  the  28th  of  May,  1895. 

The  question  now  arose  whether  the  property 
specifically  devised  by  the  testator's  will  was  liable  to 
contribute  towards  the  testator's  debts. 

E,  P,  Hewitt,  for  the  trustees. 

Ingpen^  for  the  widow  and  devisee  in  trust  of  John 
Perkins  Allen. — ^As  regards  the  property  specifically 
disposed  of,  the  charges  were  properly  paid  out  of 
residue.  Loclie-Kirg's  Act  only  applies  to  wills 
made  after  1854.  Even  if  it  were  applicable,  there 
is  here  a  blended  fund  given  on  trust  to  pay  debts, 
and  this  is  a  **  contrary  intention"  within  the  Act. 
The  second  Act  (Locke-Eiog's  Amendment  Act,  1867) 
does  not  apply,  and  I  escape  from  the  first  Act. 

He  cited  Maxwell  v.  Hyslop,  L.  B.  4  Eq.  407,  15 
W.  B.  Ch.  Dig.  165;  Maxwell  v.  Maxwell,  19  W.  B. 
15,  L.  B.  4  H.  L.  C.  506 ;  Newman  v.  Wilson,  31 
Beav.  33,  11  W.  B.  Ch.  Dig.  129. 

Vernon  Smith,  Q,0,,  and  Smith,  for  Martha  Perkins 
Batchelor  (a  daughter  of  the  testator  and  moitgagee 
of  the  son's  interest  under  the  will).— The  £3,000  at 
least  was  not  a  debt  of  the  testator,  and  there  can  be 
no  "  contrary  intention "  as  to  this,  which  was 
charged  on  the  property  the  testator  took.  He,  in 
fact,  only  took  an  equity  of  redemption,  and  tbfre 
could  be  no  olaim  agaiust  him  personally,  as  he 
merely  took  the  property  cum  nnere.  The  will  was 
before  Locke-King's  Act  (17  &  18  Vict.  c.  US),  and 
the  codicil  comes  within  the  proviso.  In  Bolfe  v. 
Perry,  11  W.  B.  674,  3  De  G.  J.  &  8.  481,  the  re- 
publication consisted  of  the  appointment  of  executors^ 

T,  H,  Attwater,  for  another  beneficiary  in  the  same 
interest. 

• 

NoBTH,  J. — The  will  was  made  before  the  Act 
(Locke-King's  Act),  and  if  there  had  been  no 
codicil  the  Act  would  not  have  applied.  The 
codicil  confirms  the  will  except  as  regsrds  specific 
bequests.  The  question  is  if  a  direction  to  pay 
debts  includes  mortgage  debts,  and  there  is  no 
doubt  that  if  the  testator  had  not  made  the  codicil 
the  mortgage  debts  would  have  been  paid  out 
of  personal  esfate,  and  not  out  of  the  property 
specifically  devised.  The  effect  of  the  testator  con- 
fl^miog  his  will  by  a  codicil  after  the  Act  came  into 
operation  is  exactly  the  same  as  if  he  had  made  a 
codicil  in  the  same  language  as  the  will.  The  second 
Locke -King  Act  only  applies  after  1867.  The  residuary 
estate  and  the  estate  which  is  not  specifically  devised 
has  to  bear  the  burden.  The  £3,000,  however,  is  in  a 
different  position,  for  the  estate  came  to  the  te&tator 
charged  with  that  sum;  he  only,  in  fact,  took  the 
equity  of  redemption.  He  was  not  personally  liable 
to  pay  that  sum,  so  that  the  direction  to  pay  debts 
does  not  apply. 

The  question  whether  the  liability  of  the  spedficaUy- 
devised  property  to  contribute  towards  the  payment 
of  this  sum  of  £3>000  had  been  barred  by  the  Statute 
of  Limitations  was  then  argued. 

Ingpen, — The  mortgages  were  paid  off  in  1865,  and 

no  capital  or  interest  was  paid  from  1865  to  18954 

<  The  widow  was  legal  tenant  for  life  under  the  oodioili 


M 


THE  WEEKLY  REPORTEB.       war.ii.MPi.)    V6L  XLTTL 


HlQH  GOUBT. 


LoNa  V.  Thb  Ysstby  op  thb  Parish  of  Fulham. 


High  Goubt. 


and  there  are  no  trustees.  The  trasteed  of  the  will 
are  now  barred  by  the  Beal  Property  limitation  Act, 
1874,  8.  8. 

Vernon  Smith,  Q.C,  and  Smith. — The  statute  did 
not  begin  to  run  undl  the  widow's  death.  If  the 
widow  had  paid  interest  upon  a  proportionate  amouat 
of  the  oharge,  she  must  have  paid  herself.  As  the 
person  entitled  to  the  rents  was  also  entitled  to  the 
interest,  the  rights  of  the  trustees  are  not  barred: 
Tophcm  V.  Booth,  35  W.  E.  716,  35  Ch.  D.  607; 
BurreU  v.  Earl  of  Egremant,  7  Beav.  205.  In  re 
England,  44  W.  &.  119,  [1895]  2  Ch.  820,  turned  on 
the  faot  that  a  devisee  in  fee  was  not  under  any  ob- 
ligation to  persons  oomiog  after  him. 

Ingpen,  in  reply. — ^To  keep  the  charge  aliye  it  must 
be  brought  within  the  proviso  in  section  8.  The 
persons  daiming  under  the  codicil  are  not  liable.  The 
debt  was  gone  in  1865,  and  it  has  not  heea  shown 
that  there  was  any  intention  to  keep  it  alive  for  the 
benefit  of  the  residuary  estate. 

NoBTH,  J.— I  think  that  In  re  England  does  apply. 
The  whole  estate  was  charged  with  this  sum  of 
£3,000.  In  1865  the  estate  was  sold,  and  nothing 
was  done  to  keep  that  charge  alive.  The  widow  died 
in  1895,  and  the  question  is  whether  the  £3,000  paid 
out  of  residue  ought  to  have  been  paid  partly  out  of 
the  property  which  was  specifically  devised.  It  is 
suggested  that  there  was  somethiDg  equivalent  to 
payment  of  interest  on  it  by  the  widow,  but  I  do  not 
see  how  anything  of  the  sort  is  made  out  in  this  case. 
The  widow  did  not  keep  down  the  interest.  She  was 
under  no  obligation  to  pay  what  nobody  requured  her 
to  pay.  In  m^f  opinion,  the  claim  is  barred  by  tiie 
Statute  of  limitations. 

Solidtois,  Freet<m,  Stow,  &  Preston,  for  R,  B. 
Berridge,  Leicester ;  J.  T.  Boaeiter,  for  E.  B.  TiUey, 
Bath. 


Chan.  Div.    ) 
Kekewicb,  J.  j 


Nov.  2,  3. 


Long  v.  Thb  Yestby  of  thb  Pabish  of 

FULHAH.  (a.) 

Metropclia — Management — Trespass  hy  vestry — Laying 
of  new  drain — Compensation — Damages — Consent  of 
London  County  Council — Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120],  S8.  57,  59,  60,  69. 

Where  a  metropolitan  vestry  acting  on  the  reports  of 
its  officers  had  passed  resolutions  recorded  on  its  minutes, 
and,  in  accoraance  with  such  resolutions,  hut  tifithout 
obtaining  the  leave  of  the  county  council,  entered  upon  the 
plaintiffs  premises  and  inserted  a  new  system  of 
drainage  : 

Held,  that,  on  the  proper  construction  of  the  Metropolis 
Management  Act,  1855,  the  vestry  had  commitdd  a 
trespass,  and  had  done  an  illegal  act  for  which  they  were 
liable  in  damages  ;  but,  the  plaintiff  not  having  suffered 
injury,  and  having  consented  to  the  work,  judgment  was 
given  for  the  vestry,  the  defendants,  unih  costs. 

Summons. 

This  was  an  action  brought  by  Henry  Long, 
the  owner  and  occupier  of  certain  freehold  premises 
in  Farm-lane,  against  the  Fulham  Vestry,  nliMming 
damages  for  the  trespass  of  the  d^endanti,  for 
digging  and  undermining  the  earth  in  the  said 
premises  and  laying  a  sewer  therein,  for  depriving 

(a.)  Beported  by  W.  H.  Dbafbb,  Esq.,  Barrister- 

at-Law. 


the  plaintiff  of  the  use  and  occupation  of  the  said 
premises  for  several  days,  and  for  the  depreoiatioa  in 
value  of  his  said  premises  in  consequence  of  the 
illegal  construction  of  the  said  sewer.  The  pbiutiff 
also  claimed  an  iu junction  to  restrain  the  deraodanti 
from  repeatiog  their  acts. 

It  appeared  that  for  thirty  years  prior  to  September, 
1897,  during  the  whole  of  which  period  the  plaintiff 
had  owned  the  premises,  the  sewage  of  the  same  had 
been  discharged  by  a  short  pipe  at  the  back  into  the 
drain  of  the  adjoining  premises  on  one  side,  and  the 
rain  and  refuse  waters  discharged  by  a  short  pipe  at 
the  back  into  the  drain  of  the  adjoining  premises  on 
the  other  side,  nor  was  there  any  drain  or  sewer 
under  the  plaintiff's  dwelling-house. 

The  acts  complained  of  by  the  plaintiff  were  done 
during  t^e  months  of  September  and  October,  1897, 
and  were  carried  out  by  a  gang  under  a  forenira 
instructed  by  the  vestry's  surveyor,  who  took  hit 
authority  from  the  resolutions  entered  on  the  miniitei 
of  the  sanitary  committee  of  the  vestry.  The  plaintiff, 
so  far  from  refusing  his  consent  to  the  doing  of  the 
work,  himself  attended  to  the  necessary  removal  of 
furniture. 

Some  time  after  the  completion  of  the  work,  the 
plaintiff,  by  his  solicitors,  sent  to  the  vestry  a  request 
for  compensation,  and  the  vestry  wrote  to  deny  all 
liability.  The  plaintiff  then  brought  this  action  for 
damages  for  trespass  and  for  an  illegal  act. 

Cooney,  for  plaintiff,  said  that  the  work,  which  ma 
not  the  relaying  of  an  old  sewer,  but  the  oonstruotion 
of  a  new  one,  was  done  without  his  consent  and 
without  the  previous  approval  of  the  London  County 
Council  and  in  excess  of  the  powers  conferred  on  the 
vestry  by  the  Metropolis  Management  Aot,  1855  (18 
&  19  Vict.  c.  120),  s.  69 :  Browniow  v.  MetropoHUm 
Board  of  Works,  12  W.  B.  871,  33  L.  J.  a  P. 
233,  and  Broadbent  v.    The  Imperial  Gaslight  Os,, 

5  W.  B.  272,  26  L.  J.  Ch.  276;  and  that  tiie 
vestry  and  its  officers  had  not  complied  wiUi  the 
requirements  of  18  &  19  Vict.  c.  120,  ss.  57,  59  sod 
60  :  Vestry  of  St  Leonardos,  ShoredUch  v.  Holmes,  50 
J.  P.  132  (where  such  acts  as  were  complained  of  wece 
held  illegal  by  Day  and  Smith,  JJ.,  even  though 
there  a  statutory  notice  had  been  served  by  a  statu- 
tory officer).  The  plaintiff  sued  for  dunages  for 
illegal  acts. 

Macaskie  and  Walsh,  for  defendants,  who  had 
previously  offered  forty  shillings  to  the  pl^'ntiflif  as 
sufficient  to  satisfy  the  whole  of  the  daim  and  had 
paid  that  sum  into  court,  alleged  that  the  plaintiff 
had  given  his  verbal  consent  to  the  work. 

Keeewioh,  J. — On  the  construction  of  the  Act  (18 

6  19  Vict.  c.  120),  I  am  in  favour  of  the  plaintiff; 
old  drainage  cannot  properly  be  described  as  a  sewer 
so  as  to  bring  it  withm  the  Act  in  favour  of  the 
defendants.  Even  if  it  were  a  sewer,  there  has  been 
no  "  diversion,"  but  a  construction  of  a  "  new  drain," 
which  required  the  consent  of  the  London  Ooonty 
Council,  the  absence  of  which  in  the  present 
case  is  fatal.  The  vestry  having  done  wiOioot 
authority  that  for  whidi  they  wanted  authority,  have 
committed  a  trespass,  in  point  of  law.  Therefore  there 
can  be  no  compensation,  but  they  are  liable  in 
damages,  if  the  plaintiff  can  prove  that  he  has 
suffered ;  but  this  he  has  failed  to  do.  As  a  result  of 
this  unjustifiable  insertion  of  a  new  system  of  drainage 
into  his  house,  there  has  been  no  diminution  in  fts 
letting  value,  and,  on  the  balance  of  evidence,  none 
in  its  selling  value;  the  probability  is  ratiier  the 
other  way.  The  plaintiff  has  therefore  proved  a 
technical  trespass  but  no  damage.  If  the  case  rested 
there,  judgment  would  be  for  defendants,  but  with- 
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out  oosta.  Bnt  it  has  been  proved  to  my  satufaotion 
thai  thep]ainti£F  did  oooaent  to  the  work  being  done, 
and  was  not  oneroed  in  anT  way  of  duress.  There- 
fofe,  judgment  is  for  defendants,  with  oosts. 

Sdlidtor  for  the  {JaintifP,  A,  Mozky-Stark. 

for  the  defendants,  T.  Blanco  White. 


OutfuDiT.  I 
Bomer,  J.  f 


July  19,  20;  Aug.  10,  1898. 


Ck>LK]CAN  V,  NOBTH.   (a.) 

Oanbrad—  Voluntary  trust—Intended  transfer  of  property 
— Bq[>re9entations  influencing  conduct, 

N.,  a  promoter  of,  and  vendor  to,  an  unsuccessful 
mining  company,  vMicly  and  in  good  faith  promised  to 
artaie  a  trust,  under  which  the  company  and  its  share- 
hMen  would  have  heneJUed,  hut  died  b^ore  the  trust 
was  created, 

EM,  &ua  a  person  who  heard  of  the  contemplated 
trust  could  not,  in  virtue  of  the  fact  that  he  bought  or 
held  shares  of  the  company  in  confidence  of  N.*s  promise 
heing  carried  out,  establish  a  case  of  contract  aa  against 
N,,  and,  in  the  absence  of  any  fraud  or  special  repre- 
tenlation;  neither  N.  nor  his  executors  would  be  estopped 
from  denying  liability,  notwithstanding  that  N,  himself 
wight  have  benefited  by  the  promise  having  been  made. 

Action. 

This  was  an  action  by  the  shareholders  of  the 
lAidondeny  Gold  Mine  against  the  executors  of 
Colonel  North,  to  enforce  Colonel  North's  under- 
taikings  or  promises  to  place  any  profits  made  by  him 
as  promoter  and  vendor  at  tLe  cUspoaition  of  the 
shareholders  in  the  event  of  their  incurring  loss 
through  failure  of  the  adventure. 

It  appeared  from  the  plaintiffs'  statement  of  claim 
that  the  Londonderry  Qold  Mine  was  a  company 
inoorpcffated  in  November,  1894,  for  the  purpose  of 
aoqmiiDff  and  working  certain  gold  claims  near 
Ckm]gar£e,  Western  Australia. 

1m  Fingall  and  Coknuel  North  were  the  promoters 
of  sod  vendors  to  the  company. 

All  the  shares  of  the  company  oflEered  for  public 
subscription  were  applied  for  and  duly  allottea,  and 
the  company  proceeded  to  work  the  mine. 

Bhortly  afterwards  bad  news  from  the  mine  was 
received  and  published  in  England  as  to  the  value  of 
the  mine.  Colonel  North  thereupon  offiared  by 
several  letters  published  in  the  newspapers  to  vest  his 
•hare  of  the  net  profits  aooming  to  the  vendors  on  the 
nle  to  the  company,  in  trustees  for  the  benefit  of  the 
ihaieholders  until  the  company  had  earned  profits 
emial  to  100  per  cent,  of  the  issued  capital ;  and 
•ffirmed  his  belief  in  the  value  of  the  propc^y. 

After  considerable  delay  a  draft  deed  of  tnv  t  was 
prepared.  In  May,  1896,  and  before  the  execution 
of  the  deed.  Colonel  North  died,  and  at  his  death  the 
pniftts,  the  subject  of  the  dnft  trust  deed,  had  not 
been  transferred  to  the  trustees.  The  plaintiffs 
^^ged  that  on  the  faith  of  the  letters  oi  Colonel 
Mth  they  refrained  from' taking  proceedings  against 
mm  and  his  co-vendors,  and  continued  to  hold  their 
^sres  and  to  acquire  others,  and  that  the  fall  of  the 
usres  was  thereby  checked  and  that  large  dealings  in 
Ott  shares  took  place  on  the  London  and  Paris  Stock 
Bichanges;  they  contended  that,  in  these  droum- 
Btences,  Colonel  North  or  his  executors  wore  bound 
ofihe  repreeentations  made  by  Colonel  North,  and 
isast  carry  out  the  trust. 

(a.)  Iti^ported  l^  J«  F«  Walit,  Bsq.,  Barrister-at- 


NeviUe,  Q»0,,  and  B.  J,  Parker,  for  the  plaintiffs. 

FarweU,  Q.O.,  and  Glare,  for  the  defendants. 

Besides  the  oases  mentioned  in  the  jadffmeot, 
counsel  referred  to  Alderson  v.  Maddison,  29  W.  B, 
105,  5  Ex.  D.  293,  at  p.  296 ;  Bashwood  v.  Jermyn,  27 
W.  B.  868,  12  Ch.  D.  776 ;  GouerdaU  v.  Eastwood,  21 
W.  B.  216,  L.  B.  16  Bq.  121.  p.  131;  DiUwyn  v. 
Llewelyn,  10  W.  B.  742,  4  De  G.  F.  ft  J.  517,  p.  521 ; 
Laythoarp  v.  Bryant,  3  Scott,  238 ;  Garlill  v.  Garbolic 
Smoke  Ball  Go.,  41  W.  B.  210,  [1893]  1  Q.  B.  256. 

Bomer,  J.— I  may  repeat  for  myself  in  this  case 
what  Turner,  L. J.,  said  in  MUroy  v.  Lord,  4  De  G. 
F.  &  J.,  264,  at  p.  274,  11  W.  B.  Ch.  Die.  120,  that 
under  the  circumstances  it  would  be  difficult  not  to 
feel  a  strong  disposition  to  give  effect  to  the  settie- 
ment  that  was  contemplated,  and  that  certainly  I 
have  spared  no  pains  to  find  the  means  of  doing  so 
coDsistentiy  with  what  I  apprehend  to  be  the  law  of 
the  court ;  but  after  full  and  anxious  consideration  I 
find  myself  unable  to  do  so,  for,  after  all  is  said  and 
done,  the  circumstances  of  this  case,  in  my  opinion, 
only  show  a  promised  gift,  not  completed  at  the 
death  of  the  man  who  promised,  and  which  cannot 
be  enforced  against  his  executors.  The  case  only 
differs  from  oth«*rs  of  the  class  in  matters  of  degree — 
that  is  to  say,  in  the  great  publicity  given  to  the 
promise,  the  number  of  periions  interestttd  in  its 
performance,  and  the  great  reliuice  placed  by  them 
upon  its  being  performed.  The  plaintiffs,  however, 
t^  to  establish  a  contract,  and,  by  their  counst-l, 
urge  that  there  was  sufficient  consideration  for  it. 
But  before  going  into  nice  questions  as  to  what  ie  or 
is  not  a  sufficient  consideration.  I  must  find  a  con- 
tract, and  that  is  precisely  what  I  am  unable  to  do  in 
this  case.  As  Lord  Blackburn  said,  dealing  with  a 
point  of  this  kind  in  Maddison  v.  Alderson,  31  W.  B« 
820,  8  App.  Cas.  467.  at  p.  487 :  <*  To  make  a  contract 
there  must  be  a  bargain  between  both  parties."  And 
here  I  can  find  no  birgain  and  no  purtiee  to  any 
bargain. 

It  was  suggested  on  the  j>lainta'ffii'  behalf  that 
Colonel  North  bargained  with  the  company  or 
with  its  shareholders,  or  some  of  them,  that  they 
should  refrain  from  taking  certain  prooeedinn 
against  him  in  consideration  of  his  settling  the 
profits  made  by  him,  as  vendor  to  the  company  of 
the  mines  the  company  was  formed  to  buy  and  work. 
There  was  no  bargain  of  any  sort  between  Colonel 
North  on  the  one  huid,  and  any  company  or  person 
or  persons  on  the  other,  that  any  proceedings  or 
claims  against  him  should  be  abandoned  in  considera- 
tion of  his  settiing  his  profits. 

There  was,  further,  a  sugg^estion  that,  because 
Colonel  North  publicly  promised  to  settie  the 
profits,  any  person  who  acted  on  the  faith  of  that 
promise  by  holding  or  buying  shares  in  the  com- 
pany became  entitled  to  say  there  was  a  contract 
between  him  and  Colonel  North.  What  Colonel 
North  had,  in  my  opinion,  publicly  promised  to 
do  was  to  make  a  gift  under  which  the  company 
and  the  shareholders  would  have  benefited.  This 
promise  was  made  in  eood  faith,  and  I  have  no 
doubt  that,  had  Colonel  North  lived  long  enough,  he 
would  in  some  shajpe  or  form  have  substantially 
carried  out  his  promise*  But  a  person  who  heard  of 
the  contemplated  gift  could  not,  because  he  bought 
or  held  shares  of  the  company,  in  reliance  on  Colonel 
North  as  a  man  of  honour  carrying  out  his  promise, 
say  that  thereby  he  had  established  a  contract  between 
him  and  Colonel  North  that  the  promised  gift  should 
be  completed.  The  shares  of  the  company  generally 
rose,  or  may  have  risen,  in  market  price  because 
Colonel  North  had  promised,  and  bond  fide  intended, 
to   make   a   gift   to  the   company   or   the  share- 
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holden;  and  Colonel  North,  when  telling  some 
of  his  shares,  may  haye  got  the  benefit  of  this 
rise  in  the  market;  bat  tnese  faots  did  not  alter 
the  nature  of  Colonel  North's  promises,  or,  in  the 
absence  of  any  fraud  or  special  representations,  estop 
Colonel  Nortn  or  his  executors,  or  ^ut  him  in  the 
position  of  a  person  who  had  entered  mto  a  contract 
with  the  company  or  its  shareholders  generally.  A 
penon  who  in  good  faith  announces  certain  contem- 
plated gifts  by  him  may  thereby  derive  many 
adyantages,  but  this  will  not,  apart  from  some  8p«H-ia1 
case  made  of  contract  or  estoppel,  make  him  liable  if 
he  does  not  complete  his  gift.  I  have  already  pointed 
out  that  no  case  of  contract  has  been  established  b*  fut  e 
me,  and  I  can  find  here  nothing  in  the  nature  of  an 
estoppel,  either  at  law  or  equity,  which  would  pr event 
Colonel  North's  executors  from  raising  their  present 
contention  against  the  company  and  its  shareholders. 
As  to  equitable  estoppel,  I  may  refer  to  what  Lord 
Selbome  said  in  Citizens*  Bank  of  Louisiana  ▼•  Firvt 
National  Bank  of  New  Orleans,  22  W.  B.  194,  L.  B.  6 
H.  L.  352,  at  p.  360. 

The  only  remaining  contention  of   the  plaintiffs 
is    tiiat    Colonel    North    had    declared    himself    a 
trustee  of    his  profits,  and  therefore  nothing   was 
necessary  to  be  done  to  complete  the  gift,  and  the 
trusts  can  be  enforced.    But  here,  again,  the  facts 
will  not  enable  me  to  uphold  the  plaintiffs'  contention. 
So  far  as  T  can  see.  Colonel  North  never  contemplate  d 
making  himself  a  trustee,  and  never,  in  fact,  made 
hiuself  a  trustee  of    the  profits.     Throughout   he 
contemplated  having  tiustees  of  his  gift  appointed 
and  the  exact  trusts  carefully  settled.    From  time  to 
tiuie  he  appears  to  have  changed  the  nature  of  the 
trusts   he   proposed  to  create   in   many  important 
particulars,  and  up  to  the  time  of  his  death   the 
form  of   the   trust   deed   he   proposed   to  execute 
was  never  finally  pet  tied.     As  Turner,  L.J.,  said  in 
Milroy  v.  Lord^  after   observing   that  a  voluntary 
settlement  might  be  created,  either  by  the  settlor 
transferring  the  property  to  a  trustee,  or  constituting 
himself  a  trustee  of  it,  '*  the  cases,  I  think,  go  further 
to  the  extent  that  if  tJie  settlement  is  intended  to  be 
effectuated  by  one  of  the  modes  to  which  I  have  re- 
ferred, the  court  will  not  give  effiect  to  it  by  appljing 
another  of  those  modes.    If  it  is  intended  to  take 
effect  by  transfer  the  court  will  not  hold  the  intended 
transfer  to  operate  as  a  declaration  of  trust,  for  then 
every  imperfect  instrument  would  be  made  effectual 
by  being  converted  into  a  perfect  trust"  (4  De  G.  F. 
ft  J.,  at  p.  274).    In  the  present  case  there  is  really 
nothing  to  lend  any  support  to  the  view  that  he  made 
himself  a  trustee  beyond  certain  general  remarks  by 
him  at  a  meeting  of  the  company  on  the  16th  of 
August,  1895,  as  to  his  having  given  his  profits  back 
to  the  shareholders,  and  so  forth.    But  at  the  sauie 
meeting  other  observations  by  him  show  what  he 
meant — namely,  that  he  proposed  to  hand  over  the 
profits  to  trustees  upon  some  trusts    which  would 
practically  be  for  the  benefit  of  the  shareholders,  and 
10  that  sense  the  shareholders  might  regard  the  matter 
as  if  he  had  handed  back  the  profits.    It  is  clear  that 
no  terms  of  trust  were  ever  finally  settied  by  Colonel 
North  up  to  his  death,  and  that  throughout  he  acted 
as  on  e  having  the  ordinary  right  of  a  voluntary  donor 
who  had  not  completed  his  gift,  io  amend  the  terms 
of  that  gift  as  he  thought  best  to  attain  the  general 
objects  he  had  in  view.    For  these  reasons  it  appears 
to  me  that  the  action  fails  and  must  be  dismissed, 
but,  under  the  circumstances,  I  dismiss  it  without 
oosts. 

Judgment  fcT  the  defendatiU. 

SolicitorB,   Olarke  &  BlundeU;    Budd,  Johneons,  & 
veties* 


Bo^'eJfj:}  Aug.  10. 1898. 

In  re  Fishxb  and  G&azbbbook*s  CoHTBAor.  (a.) 

Vender  and  purchaaer-^Contract^TrueteeB  for  purpi^i 
of  Settled  Land  ActSettled  Land  Ad,  1882, «.  22. 

Where,  to  the  knowledge  of  a  purchaser  from  a  tenant  \ 
fw  life  selling  in  exercise  of  powers  conferred  on  him  hy 
the  Settled  Land  AcU,  there  are  no  trustees  for  tht 
purposes  of  the  Act,  the  purchaser  cannot  he  compdkd 
to  pay  the  purchase-money  into  court  or  to  aceej^  the 
tide,  unless  such  truttees  are  appointed. 

This  was  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  for  the  determination  of  a 
question  arisiog  under  section  22  of  the  Settled  Lvid 
Act,  1882. 

In  March,   1898,  Fisher  entered  into  a  oontrsct 
with  Grazebrook  for  the  sale  of  a  freehold  house 
known  as  Caenwood  Grange,  Beulah-hill,  Norwood. 
The  said  house  formed  part  of  the  residuary  estate 
of  WiUiam  Hayes  and  Fisher  was  entitied  thereto  is 
fee  subject,  to  an  executory  gift  over  in  the  event  of 
his  death  without  issue.    He  had  contraofeed  to  seli  the 
house  as  a  person  having  the  powers  of  a  tenant  for  life. 
On  examining  the  tiUe  the  purchaser's  advisers  took 
the  objection  that  there  were  no  trustees  within  the 
meaning  of   and  for  the  purposes  of   the  Settled 
Land  Acts,  and  that  the  purchaser  was  boond  to  see 
that  at  the  time  of  completion  at  least  there  must  be 
such  trustees  duly  appointed.    The  vendor's  advisen 
contended  that  whether  there  were  such  trustees  or 
not,  and  even  if  the  purchaser  knew  there  were^  no 
such  trustees,  yet  if  the  piudiase-money  was  paid  into 
court  in  accordance  with  the  provisions  of  section  2*2 
of  the  Settled  Land  Act,   1882,  the  purchaser  would 
get  a  good  title,  and  insisted  on  his  carrying  out  the 
purchase   without   trustees   being   appointed.    The 
purchaser    objecting,    the    vendor    took    out    this 
summons  for  a  declaration  that  a  titie  in  aooordsno^ 
with  the  contract  had  been  shown  by  the  vendor,  and 
that  the  purchaser  on  paying  the  purchase-monsy 
into  court  to  a  proper  aooount  under  the  provisions  of 
the  Settied  Land  Acts,  1882  to  1890,  would  obtains 
good  discharge  for  the  same. 

W.  B.  Coltman,  for  the  vendor,  for  the  summons.— 
The  purchaser  will  gtt  a  ^^ood  titie  if  he  pays  tb^ 
purchase-money  into  court  m  pursuanoe  of  seotion  22 
of  the  Settied  Land  Act,  1882. 

H.  D,  Orazehrook,  the  purchaser,  appeared  in  person 
and  contended  that  be  was  not  bound  to  take  the 
titie  unless  trustees  were  appointed  for  the  purpoM 
of  the  Settied  L%nd  Acts.  Seotion  22  of  the  Setded 
Land  Act  of  1882  presupposes  the  existenoe  of 
trustees.  . 

He  referred  to  the  judgment  of  Kay,  J.,  m 
Hatten  v.  Russell,  36  W.  B.  317,  88  Ch.  D.  334; 
also  Mogridge  v.  Clapp,  40  W.  B.  663.  [1892]  3  Ch. 
382;  Wheelwright  v.  Walker,  31  W.  B.  363,  23  Ch.  D. 
762;  Hughes  v.  Flanagan,  30  L.  B.  Ir.  Ill,  40 
W.  B.  Dig.  228. 

BoMER,  J. — ^Before  the  time  for  oompletion, 
the  purchaser  wanting  to  get  a  discharge  from 
his  purchase-money,  has  notice  that  there  are 
no  trustees  in  existence.  The  vendor,  the  tenant 
for  life,  then  requires  him  to  pay  his  monej 
into  court  under  seotion  22  of  tbe  Act  and  to 
take  a  oonveyanoe.  In  my  opinion  the  tenant 
for  life  is  not  entitied  to  require  under  thew 
drcumstanoes  the  purchaser  to  do  so.  Section  22, 
which    provides    for   payment   into    court    of    the 

(a.)  Beported  by  Baleqh.  B..  Phillpotts,  Bsq., 

BarrisUir-at-Law. 
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parohaae-money ,  preinppoees  the  ezifltenoe  of  trastees. 
That  waa  pointed  oat  and  decided  first  in  ffatten  ▼. 
Bu8»eUt  where  Kay,  J.,  aa  he  was  then,  pointa  oat 
"that  that  option  oaonot  properly  be  exercised  and 
caDnotreally  be  exercised  at  all  if  there  are  no  trastees." 
The    same   point  arose  in  the  case  of  Mogridge  ▼. 
Claop.    In  that  case  again  Kay,  L.  J.,  at  p.  400  ([1892] 
3  Oh.),  says:  **By  section  22  capital  money  arising 
onder  the  Act  must  be  paid  to  tmsteea  or  into  ooart 
at  the  optixm  of  the  tenant  for  life.    Bnt  he  can  only 
haTe  SQch  option  j9rim^/act>  when  there  are  trustees, 
80  that  the  purchaser  coald  hardly  pay  his  purchase- 
money  without  ascertaining  that  tnere  were  trustees 
to  whom  it  might  be  paid.*^    I  quite  agree  that  if  the 
purchaser   in  this  case    thioking    that  there    were 
trustees  and  in  ignorance  of  the  fact  that  there  were  no 
tnutees,  had  paid  his  money  into  court,  he  would 
have  got  a  good  title.    But  he  has  notice  that  there 
are  no  trustees,  and  he  refuses  to  complete.    In  my 
opinion  in  those  drcumstaoces  such  a  title  as  the 
tenant  for  life  requires  him  to  take  ought  not  to  be 
fuToed  upon  him.    I  was  referred  to  the  observations 
made  by  the  Master  of  the  Bolls  in  the  case  of 
Mogridge    v.    Clapp,  where  he    said,  "Even  if  the 
plaintiff  had  known  that  there  were  no  trustees  it 
would  not  foUow  that  his  title  would  be  bad.*'    But 
he  was  dealing  with  the  special  case  of  a  lease,  and 
on  the   very  same  page  (395)  the  Master  of    the 
Bdls,  with  reference  to  a  sale,  after  obsarving  that 
Whedwrighi     v.     Wcilker,    was    a     case     of      sale 
and    that    the    purchaser     did    not    propose     to 
pay  the  money  into  court,  says  this,  <*  I  abo  think 
that  the  omission  to  tahe  these  steps  might  prevent 
the  tenant  for  life  from  obtaining  specific  X)erformance 
against  an  unwilling  lessee.*'    Still  more,  it  appears  to 
me,  would  the  tenant  for  life  have  been  unable  to  com- 
pel a  purchaser  to  take  a  conveyance  in  the  case  where 
ibe  purchaser  knew  before  he  paid  his  money  and  got  a 
conveyance  that  there  were  no  trustees  in  existence. 
Such  a  title  as  this,  in  my  opinion,  ought  not  to  be 
forced  upon  a  purchaser  having  regard  to  the  very 
great  doubt  whether  or  not  in  such  a  case  he  would 
uotgetadefectivetitle.   The caaeoi Hugheay.Flanagani 
although  not  a  binding  authority  upon  me,  is  a  strong 
CMS  for  showing,  to  say  the  least  of   it,  that  the 
purchaser  in  this  case,  if  he  did  pay  his  money  into 
court  under  the  circumstances  with  the  knowledge 
he  had  and  obtained  a  convevance  from  the  tenant 
for  hfe,  would  obtain  a  doubtful  title.     Such  a  title  as 
that  ought  not  to  be  forced  upon  him.    For  these 
lessons  I  dismiss  the  application  v^ith  costs. 
SolicitorB,  Currie,  WUliamB  &  Co. ;  Peard  &  Sona. 


Chan.  Div.l  _  .    .    „   ,«^„ 

Byrne,  J.  /  J'^y  *»  7.  1898. 

LobdHastingb  v.  NoBTH-EAfiTEBir  Bailwat  Co.  (a.) 

Bent—Way-leavea — Bent  or  sum  in  gron — Tenement— 
SkOute  32  Hen.  8,  c.  34 — Bailway  Company, 

Wag-leaves  aver  land  are  an  incorporeal  hereditament 
n<'a  ttnemenit  ^^nd  turns  of  money  covenanted  to  he  paid 
for  tfuh  toay^'leavea  granted  for  a  term  of  years  are  not 
•WM  til  gross,  but  are  rents,  the  right  to  which  follows 
the  reversion  after  t?ie  term,  under  the  statute  32  Hen,  8, 
c54. 

This  is  the  case  even  where  some  of  such  sums  are 
naUe  to  the  lessor  in  respect  of  traffic  passing  over  the 
fasds  ofcihers  and  not  over  any  part  of  his  own, 

(a.)  Beported  by  NsTiLLB  TbBbutt,  Esq.,  Barrister- 

at-Law. 


This  was  an  action  for  sums  payable  in  respect  of 
wayleaves  granted  for  a  term  to  a  railway  company ; 
and  it  involved  the  question  whether  such  sums  were 
or  were  not  in  the  nature  of  rents  following  the 
reversion  of  the  property. 

By  tbe  Blyth  and  l^e  Bailway  Act,  1852,  the 
Blyth  and  Tyne  Bailway  Co.  were  empowered  to 
asree  with  any  party  empowered  by  the  Lands 
Clauses  Consolidiation  Act,  1845  to  sell  lands,  for  grant- 
ing to  the  railway  company  rights  of  way  and  other 
rights  for  theniupose  of  mamtaining^or  improving 
the  railway  thereby  authorized,  and  persons  so 
empowered  were  enabled  to  m&ke  grants  to  the 
company  accordingly. 

At  the  date  of  the  indenture  next  mentioned  a  Bill 
was  pending  in  Parliament  for  enabling  the  said 
railway  company  to  make  and  maintain  various 
branch  railways.  This  Bill  subsequently  became  law 
as  the  **  Blyth  and  l\ne  Bailway  Consolidation  and 
Extensions  Act,  1854,"  and  one  of  the  said  branch  rail- 
was  was  *'  the  Morpeth  branch  '*  raOway. 

By  an  indenture  of  the  18ih  of  May,  1854,  Jacob 
Lord  Hastings,  over  whose  land  the  new  railways 
were  to  pass,  coyenanted  with  the  Blyth  and  !l^me 
Bailway  Co.  and  their  assigns,  and  the  company 
covenanted  with  the  said  Lord  Ebistings,  his  heirs 
and  assigns,  that  immediately  after  the  passing  of  the 
said  Bill,  Lord  Hastings  by  indenture  under  his  hand 
and  seal  would  mahe,  and  the  company  would  accept, 
a  grant  of  way-leave  and  right  and  liberty  of  way 
and  passage  over  and  along  such  portion  of  the  lands 
of  Lord  Hastings  as  thereinafter  mentioned.    The 
orm  of  the  indenture  to  be  executed  was  then  set  out, 
and  it  witnessed  that  in  consideration  of  the  rents 
reserved  and  covenants   contained,  the   said   Lord 
Hastings  granted  to  the  company  and  their  assigns 
full  way-leave  or  rieht  of  way,  and  liberty,  power, 
and  authority  to  ana  for  the  company  to  make  the 
said  branch  railways,  or  such  parts  thereof  as  were  to 
pass  through  the  lands  of  Lord  Ebistings,  upon  those 
lands,  to  hold  the  same  to  the  company  and  their 
assies  for  the  term  of  1,000  years,  yielding  and 
paying    certain    sums    therein    mentioned,     being 
(amongst  others)  on  coals,  coke,  culm,  and  dnders 
conveyed  over  and  along  any  part  of  the  railways 
comprehended  in  the  Blyth  and  Tyne  Bailway  Con- 
solidation and  Extensions  Act,   1854,  which  should 
be  shipped  at  the  Port  Blyth  (other  than  certain 
coals,  &c,,  therein  mentioned)  the  sum  of  3s.  per 
ton,    each   ton    consisting  of    18  chaldrons  and  ^ 
chaldron.    And  the  said  form  of  indenture  contained 
the  usual  powers  of  distress  and  entry  upon  the  said 
raOways  in  case  "the  said  rents  or  sums  hereby 
reserved  "  were  unpaid  for  thirty  days  or  forty  days 
respectively,  and  a  covenant  by  the  nilway  company 
witn  Lord  Hastings,  his  heirs  and  assigns,  to  pay 
to  him  and  them  **  the  said  several  rents  and  sums 
of  money  hereinbefore  reserved"  in  manner  therein 
mentioned. 

The  defendants  were  the  statutory  transferees 
of  the  Blyth  and  Tyne  Bailway  Co.,  and  they  had 
recentiy  conveyed  over  the  Morpeth  branch  rulway 
coals,  coke,  and  cinders  which  had  been  shipped  at 
the  Port  Blyth.  The  plaintiff,  upon  whom  the  lands 
of  the  said  Lord  Hastings  had  devolved,  brought 
this  action  for  an  account  of  such  coals,  &o.,  and  lor 
payment  of  3s.  upon  every  **  ton  "  thereof. 

The  case  was  heard  by  Byrne,  J.,  on  the  11th  and 
13th  of  June,  and  on  the  27th  of  June  his  lordship 
decided  that  the  3s.  was  payable  upon  all  coal,  fto., 
passing  over  any  part  of  the  Morpeu  branch  raUway 
(and  shipped  at  Blyth),  and  not  merely  upon  such  ai 
passed  over  the  lands  of  the  plaintiff;  and  he  gave 
judgment  for  the  plaintiff  on  all  points  except  up«n 
the  question  whether  the  soma  sued  lor  ware  rattla 
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which  passed  with  the  ownership  of  the  litnds  and  of 
the  reverrioD  after  the  said  t<»rin  of  1,000  years,  or 
i^hether  they  were  payments  in  gross  not  issuing 
oat  of  the  land  and  not  payable  in  respeot  of  it,  and 
consequently  not  due  to  the  plaintiff. 

The  action  now  came  on  for  argument  npon  tbis 
point. 

•  Eve,  Q.C,  and  Oeorge  Henderson,  for  the  plaintiff. 

Eady^  Q.C.,  Aathury,  Q*G,y  and  Madcamess,  Inr  the 
defendants. — The  grant  of  way-leaves  is  not  a  demise 
of  tbe  land:  Co.  Litt.  47a;  Hancock  v.  Austin.  11 
W.  R.  833,  14  C.  B.  N.  8.  634.  The  land  was  not 
parted  with ;  there  was  merely  a  liberty  or  licence 
given  over  it;  Clifford  v.  Hoare,  22  W.  R.  82R, 
L.  B.  9  C.  P.  362  ;  Burton's  Compendum,  chap.  6, 
see.  2,  p.  333. 

The  following  cases  were  also  referred  to  :  Keppel 
V.  Bailey,  2  My.  &  K.  617,  at  p.  535  ;  TtUk  v.  Moxhay, 
2^bi]lips  774  ;  8pencer*s  case,   5  Rep.  16a. 

July  7. — Bybne,  J. — ^The  interest  conferred  upon  the 
railway  company — viz.,  a  way-leave  over  laud  of  the 
grantor,  with  the  right  to  make  a  railway  thereover, 
and  with  the  other  powers  given  to  them,  is,  in  my 
judgment,  an  inoorporetd  hereditament,  a  property, 
and  an  estate  capable  of  being  inherited  by  the  heir 
(if  granted  to  an  tndividnal)  and  of  being  assigned  to 
a  purchaser.     It  is  a  *' tenement "  within  the  defini- 
tion of  Lord  Coke,  1  Inst.  20a  being  an  inheritance 
concerning  or  annexed  to  or  exercisable  within  a 
corporate  inheritance.      I  have  nearly  followed  the 
judgment  of  the   court   in    the   case  of  Martyn  v. 
Williams  5  W.  B.  351.  1  H.  &  N.  817,  at  p.  827,  and 
following  tbe  further  reasoning  in  the  same  case,  I 
think  that  the  plaintiff  is  the  owner  of  the  reversion 
within  the  statute  of  32  Hen.  8.     To  quote  from 
p.  830  of  the  report :  '*  There  is  in  reality  the  rela- 
tion of   reversioner  and  owner  of  particular  estate 
between  them  ;  there  is  exactly  the  same  privity  of 
estate    as    exists    between    reversioner   and    tenant 
properly  so  called,  and  upon  the  determination  of  the 
term  the  entire  interest  in  the  land  would  revert  to 
the  plaintiff  as  upon  the  expiration  of  an  ordinary 
lease.     In  the  ordinary  case  of  owner  in  fee  simple 
and  tenant  for  years,  in  which  the  relationship  of 
reversioner  and  tenant  within  the  statute  certainly 
exists,  the  owner  of  the  fee,  upon  the  determination 
of  the  term,  has  vested  in  him  a  larger  and  more 
extensive  interest  in  the  corpus  of  the  Etnd  than  the 
tenant  for  years  had.     His  interest  in  the  minerals 
and  timber,  and,  indt'od,  in  the  soil  itself,  is  very 
different  from  that  of  such  tenant."      In  ti^e  case  of 
Norval  v.  Pascoe,  12  W.  B.  973.  34    L.  J.   Ch.   82, 
the   decision  in   Martyn  v.    Williams  was   followed 
by      Kindersley.     V.C.,     who     dealt     wirh     other 
authorities  bearing    on    the   matter.      In  both   the 
cases  I  have  referred  to  the  subject-matter  was    a 
lease  or  licence  for  a  term  to  dig  china  clay,  with 
ancillary  powers  ;  and  in  the  present  case  the  sub ject- 
malter  is  a  lease  or  licence  for  a  term  of  a  way-leave 
for  a  railway  to  be  made  and  used  for  traffic  over  the 
grantor's  land.     In  general  structure  it  follows  the 
form  of  what  is  called  *<  Lea^e  of  a  way-leave  *'  given 
in  Mr.  Davidson's  Precedents,  2nd  ed.,  vol.  5,  part  1 
(Leases).     I  think  that  the   subject-matter  in  the 
present  case  is  such  as  to  bring  it  wirhin  the  principle 
of  the    decided  cases,    and   I  refer  particularly  to 
Buckeridge  v.  Ingram,  2  Ves.  jun.  652,  and  The  Earl 
ofPofimors  v.  Bunn,  1  fi.  &  Cr.  694,  for  instances  of 
analogous  rights.    In  the  latter  of  these  an  action 
'  was  brought  to  recover  rent  against  the  assignee  of 
the  licence  for  a  term  to  cut  a  channel  t'^  the  Biver 
Wey,  and,  although  the  actual  decision  turned  upon 
a  vaiianoe  between  the  declaration  and  the  evidence, 


it  was  distinctly  held  that  a  mere  easement  upon  the 
soil  of  others  to  make  channels  and  towing-paths  is  a 
real  hereditament.  The  covenant  to  pay  rents  or 
annual  sums  in  the  present  case  is  in  favour  of  the 
grantor,  his  heirs  and  assigns,  and  although  it  is 
quite  true  that  some  of  suoh  rents  or  sums  are,  as  I 
have  held,  payable,  even  although  the  traffic  does  not 
pass  over  any  part  of  the  plaintiff's  lands,  and  that 
thev  are  calculated  in  part  on  such  traffic,  never- 
theless  I  consider  that  t^e  rents  are  payable  in  respect 
of  the  hereditaments  leased,  and  that  the  plaintiff  is 
entitled  to  sue  exactly  as  the  original  lessor  might 
have  done. 

Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  Horace  Pe*  U 

Solicitors  for  defendants,  WiUiameon,  Hill,  &  Co,, 
for  A .  Kayt  BuUervforih, 


Q.  B.  Div.  I 

(Day  aud  Lawrance,  JJ.) ) 


June  8,  1898. 


Altbeb  V,  Altbbe. 
Staefobdshirb  Financial  Co.  (LncrnED) 

{Claimants),  (a.) 

Bill  of  sale— Validity— Address  of  grantee— Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882  (45  dk  4t»  Vid. 
c,  43),  s.  9,  schedule, 

A  hiU  of  sale  given  hy  way  of  security  for  the  payment 
of  money  is  void,  under  section  9  of  the  BiUa  of  Sale 
Ad  of  1882,  if  the  address  of  the  grantee  he  omitted,  U 
makes  %u>  difference  that  the  grantee  is  a  regittered  com" 
pany. 

Appeal  from  the  lichffeld  County  Court. 

Groods  taken  in  execution  were  daimed  in  an  inter- 
pleader issue  under  a  bill  of  sale,  of  which  the 
(claimants  were  the  ^antees.  The  bill  of  sale  was 
given  by  way  of  security  for  the  payment  of  money  by 
the  grantor  thereof.  The  material  words  wece  as 
follows :  *'  This  indenture,  made  the  12  th  day  of 
March,  1898,  between  John  Aitree,  of  Triangle  Finn, 
Chase  Town,  in  the  parish  of  Hammerwi^,  in  the 
county  of  Stafford,  farmer,  hereinafter  called  'the 
borrower,'  of  the  one  part,  and  the  Staffordshire 
Financi'd  Co.  (limited),  hereinafter  called  *the 
lenders,'  of  the  other  part  .  .  ."  No  other 
description,  and  no  address,  of  the  grantees  appeared 
in  the  biU  of  sale. 

The  county  court  judge  held  that  the  bill  of  sale 
was  void  under  section  9  of  the  BiUs  of  Sale  Act,  1882. 

Section  9  of  the  Bills  of  Sale  Act,  1882,  provides : 
"  A  bill  of  sale  made  or  given  by  way  of  security  for 
the  paymeut  of  mooey  by  the  grantor  thereof  shidl  be 
void  unless  made  in  accordance  with  the  form  in  the 
schedule  to  this  Act  annexed. "  The  form  given  in  tbe 
schedule  begins  as  follows :  "  This  indenture,  made  the 
day  of ,  between  A.  B.,  of ,  of  the  one 


part,  and  C.  D.,  of 
nesseth    .     . 


»» 


-,  of  the   other  part,  wit- 


(/.  B,  Matthews,  for  the  claimants. — ^As  long  as  the 
variation  in  the  form  is  not  a  material  variation  th<) 
bill  is  not  invalidated  :  Ex  parte  Stanford,  In  re 
Barber,  34  W.  B.  237.  287,  507,  17  a  B.  D.  259; 
Thomas  v.  Kelly,  37  W.  B.  353,  13  App.  Cas.  506 ; 
Linfoot  V.  PockeU,  44  W.  B.  66,  [1895]  2  Ch.  835. 
Tbe  Act  does  not  r«^uire  that  the  mil  shall  be  in  tbe 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 

at-Law. 
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form  provided,  bnt  in  aooordanoe  with  the  form.  All 
ihalL  18  fflseDtiAl  in  that  the  grantee  shall  be  described 
nt£5eiently  for  identification.  In  the  case  of  a 
ngistered  company  the  name  alone  is  sufficient, 
bn-snse  no  two  companies  can  be  registered  nnder 
tlieiaise  name.  The  address  would  therefure  have 
bem  mere  surplusage.  It  has  been  the  practice  of 
ormTsyanoers  to  describe  a  company  by  giving  its 
Dame  only.  Parsons  y.  Brand,  38  W.  B.  388,  25 
a  B.  D.  110,  and  Sims  y.  TroUope  &  Sons,  45  W.  B. 
97,  [1897]  1  Q.  B.  24,  are  not  in  pomt  since  they 
refer  only  to  the  address  and  description  of  the 
sttestiog  witness. 

Comisel  referred  also  to  Simmons  y.  Woodward, 
40  W.  B,  641,  [1892]  A.  C.  100;  Murray  y.  Mackenzie, 
23  W.  B.  595,  L.  B.  10  C.  P.  625 ;  Parsons  y.  Brand ; 
Jkldni  y.  Doldni,  43  W.  B.  542,  [1895]  1  Q.  B.  898 ; 
SmUh  y.  Uammmd,  44  W.  B.  478,  [1896]  1  Q.  B.  571. 

Disturnal,  for  the  execution  creditor,  was  not  called 

OD. 

Day,  J. — ^The  objection  taken  to  this  bill  of  sale  is 
wen  founded.  Section  9  of  the  Bills  of  Sale  Act  of 
1882  proyides  that  a  biH  of  sale  shall  be  yoid  unless 
mnHe  in  accordance  with  the  form  in  the  schedule  to 
tbf  Act  When  onM  looks  at  the  form  in  the  schedule 
cmefiDdsthat  the  gmnt^^  is  dencribed  ns   *'C.D.  of 

."    The  couT.ty  court  judge  held  that  the  bill 

WHS  not  in  aocordauce  with  the  form  beciuse  the 
Ua&k  space  after  the  name  of  the  grantee  was  not 
fiUf d  up,  and  no  description  or  address  wa«  giyen  of 
thegraotee.  I  think  the  county  court  judge  was 
right  and  that  the  bill  of  sale  is  bad. 

Tawbance,  J.,  oononrred. 

Afpeal  dismissed, 

Solidton  for  the  appellaats,  Smiles  &  Co.,  for  Li  W. 
Lewis  &  Sons,  Walsall. 

Sohators  for  the  respondent,  Pitman  &  Sons,  for 
Bonus  ^  Son,  Lichfield. 


IN  BANKEUPTOT. 


a  B.  Diy.  ) 

(Wright  and  Kennedy,  JJ.)  j 


Aug.  2, 1898. 


In  re  Steybits. 
Ex  parte  Thb  Boabd  of  Trade,  (a.) 

Bmkruficy  —  Discharge  —  Bankrupt  convicted  under 
Debtors  Ad — Special  reasons  for  not  refusing  dis- 
ehtmft— Bankruptcy  Act,  1890  (53  A  54  Vict.  c.  71), 
1.  8  {2)— Debtors  Act,  1869  (32  <fc  33  Vict.  c.  62), 
M.  14, 15. 

By  section  8  (2)  of  the  Bankruptcy  Act,  1890,  "  The 
eniri  shaU  re/use  the  discharge  in  all  cases  where  the 
^aifkrvupt  has  committed  any  misdemeanour  under  the 
BtUors  Act,  1869,  .  .  .  unless  for  special  reasons 
the  court  other unse  determines,'* 

The  court  has  no  discretion  to  grant  a  discharge  in 
COMB  Jailing  under  the  above  section,  unless  there  are 
wamstancet  in  the  case  upon  which  special  reasons  can 
dearly  he  founded,  and  such  circumstances  should  he 
Tortiadarly  set  forth  in  the  order  of  discharge. 

(a*)  Rflpoited  by  P.  M.  Feamoks,  Esq.,  Banister- 

at*Law. 


Appeal  by  the  Board  of  Trade  against  a  decision  of 
his  Honour  Judge  WhitehoiDe,  Q.O.,  in  the  county 
court  at  Birmingbam,  granting  the  bauirupt  his 
discharge  subject  to  a  suspension  of  two  yt^ars. 

Hie  bankrupt  had  been  adjudicated  in  1892,  and 
had  been  conyicted  of  mifldemeanours  under  sections 
14  and  15  of  the  Debtors  Act,  1 869,  and  undergone  a 
sentence  of  six  months*  imprison  ment. 

He  applied  for  his  discharge  in  1898,  and  the 
official  receiyer's  report  on  the  application  not  only 
set  out  the  conviction,  but  seyeral  other  circum- 
stances, such  as  assets  uudur  ten  shillings  in  the 
pound,  which  would  have  made  it  impossible,  eyen  in 
the  absence  of  any  conyicfcion,  for  the  judge  to  haye 
giyen  a  less  suspension  than  two  years. 

By  section  8  (2)  of  the  Bankruptcy  Act,  1890, 
**  The  court  shall  refuse  the  discharge  in  all  cases 
where  the  bankrupt  has  committed  a  misdemeanour 
under  the  Debtors  Act,  1869,  .  .  .  unless  for 
special  reasons  the  court  otherwise  determines.''  In 
the  present  case  the  judge  found  that  there  were 
sx>ecial  reasons  for  not  refusijig  the  discharge. 

The  order  of  discharge  stated  n')  facts  on  which 
"  special  reasons  "  could  be  based,  except  that  some 
of  the  jury  at  the  crimiual  t<*i>il  had  i^'commended 
the  bankrupt  to  mercy.  The  judgment  stated  that 
the  bankrupt  was  a  young  man,  and  had  been 
sufficiently  punished  by  the  Henteoce  he  had  under- 
gune.  In  a  note  appended  tj  the  jud^iuent  the 
learned  judge  stated  that  he  had  questioned  the 
baukrupt  himself  and  come  to  the  conclusion  that  his 
crime  was  largely  due  to  "  confusion  and  distress  '* ; 
and  that  it  would  be  fur  the  benefit  of  his  creditors 
to  grant  him  his  discharge  as  soon  as  possible. 

The  Board  of  Trade  appealed  » gainst,  the  order  of 
discharge. 

Muir  Mackemie,  for  the  appellants. — The  judge 
cannot  find  that  there  are  special  rea*>ons  for  not 
refusing  a  discharge  without  there  being  facts  upon 
which  to  ground  those  reasons.  The  official 
receiyer's  report  in  this  esse  disclosed  no  special 
reasons,  and  the  only  fact  on  which  they  were  based 
seems  to  haye  b«>en  the  statement  made  in  ooiut  on 
the  hearing  of  the  application  that  some  of  the  jury 
had  recommended  the  bankrupt  to  mercy.  The 
judge's  opinion  that  the  bankrupt's  crime  was  due  to 
confusion  and  distress  is  no  fact  upon  which  special 
reasons  can  be  founded. 

He  cited  In  rp  Richardson  and  Webster,  4  Morr.  22 ; 
Ex  parte  Castls  Mail  Co. .  Be  Payne,  35  W.  B.  89,  18 
Q.  B.  D.  154;  and  hi  re  Hedley,  Ex  parte  The  Board 
of  Trade,  43  W.  B.  464. 

F.  0.  Willis,  for  the  bankrupt.— There  were  the 
special  reasons  in  this  case  that  the  bankrupt  had 
been  imdischarged  since  1892,  and  that  his  conyiction 
rendered  it  difficult  for  him  to  obtain  employment ; 
and  the  official  receiyer  did  not  contend  in  the  court 
below  that  there  were  no  special  reasons. 

Wbight,  J. — ^In  this  case  the  learned  judge's  order 
recites  the  proceedings  and  the  fact  that  the  debtor 
was  conyicted  of  misdemeanours  under  the  Debtors 
Act,  1869,  therefore  by  section  8  (2)  of  the  Bankruptcy 
Act,  1890,  primA  facie  the  court  would  haye  no  power 
to  ffrant  his  discharge.  The  enactment,  howeyer,  is 
quflmfied  in  this  way :  **  Unless  for  special  reasons  the 
court  otherwise  determines."  Now,  it  seems  to  me 
that  in  a  case  where  the  court  finds  there  are  special 
reasons,  it  should  clearly  specify  upon  what  those 
reasons  are  based. 

The  order  in  this  case  assigns  as  a  spedal  reason, 
and  as  the  only  special  reason,  that  the  jury  strongly 
recommended  the  bankrupt  to  mercy.    It  seems  to 
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me  that  tliat  would  not  be  a  special  reason  in  any 
case,  and.  as  it  turns  out  here  that  the  recommenda- 
WAS  only  made  by  some  of  the  jury,  there  is  really 
nothiafi^  in  it  at  all. 

Yet  tbe  ord.r  may  have  been  carelessly  drawn  up»  so 
we  will  look  at  the  judgment ;  but  in  the  judgment 
no  p%rticular  ground  for  special  reasons  can  be  found  ; 
it  only  states  that  the  bankrupt  is  a  young  man,  and 
has  been  punished  for  his  crime  by  the  imprisonment 
he  has  underg^ue.  Then,  in  a  note  appended  to  the 
judgment,  the  learned  judge  states  that  he  examined 
the  bankrupt,  and  came  to  the  oonolusion  that  his 
orioie  was  the  result  of  confusion  and  distress,  that  he 
had  resolved  to  live  an  honest  life  and  pay  his 
ereditors,  and  thafc  it  would  be  for  the  benefit  of  his 
creditors  to  trrant  him  his  discharge.  I  cannot  see 
how  the  creditors  would  benefit  by  his  discharge,  and 
on  the  whole  I  conclude  that  the  learned  judge  gave 
more  weight  than  he  was  entitled  to  to  the  circum- 
stances, which  inclined  him  to  mercv,  and'  that  in 
striotoess  the  discharge  should  have  been  absolutely 
refused. 

Kennedy,  J.,  concurred. 

^fp6aZ  allowed. 

It  was  subsequently  arranged  by  consent  that  the 
bankrupt's  discharge  should  oe  granted,  subject  to  a 
judgment  for  £2,0^  and  a  suspension  for  two  years. 

Solicitor  for  the  appellants.  The  Solicitor  to  the 
Board  of  Trade. 

Solicitor  for  the  respondent,  Maurice  Moaeley,  for 
Week$  <k  Co,^  Birmingham. 


Frob.  Div.  ft  Adm.  Div. 
Admiralty. 


} 


July  7,  1898. 


"The  Fulhak."  (a.) 

Ship^dalvage — Deientum  of  salved  property  hy  receiver 
of  wreck — Services  rendered  to  property  unthin  British 
waters^Merchant  Shipping  Act,  1894  (57  dk  58  Vict. 
0.  60),  SB.  510,  546,  547, 548,  552,  565,  5n^Meamng 
^f  **  salvage  due  under  this  Act.** 

It  is  provided  hy  section  552  of  the  Merchant  Shipping 
Act,  1894,  tJuxt,  where  salvage  is  due  to  any  person  under 
this  Act,  the  receiver  shall,  if  the  salvage  is  due  in  respect 
of  services  rendered  in  assisting  any  vessel,  or  in  saving 
life  therefrom,  or  in  saving  the  cargo  or  apparel  thereof, 
detain  the  vessel,  or  cargo,  or  apparel. 

Held,  that  the  words  "  salvage  due  under  this  Act  *'  in 
this  section,  were  not  confined  to  oases  where  salvage  was 
made  payable  by  the  express  enactments  of  the  Act,  but 
^  eastenaed  to  oases  where  salva>ge  might  become  payable 
under  the  decree  of  any  court  having  jurisdiction  recog^ 
nieed  or  co^ferrea  by  the  Act  to  decree  the  payment  of 
salvage. 

This  was  an  action  instituted  on  behalf  of  the 
Britain  Steamship  Co.  (Limited),  the  owners  of 
the  British  steamship  Fulhcvm,  against  Thomas 
Hudson,  receiver  of  wz«ck  and  colle^r  of  customs 
in  the  x>ort  of  Plymouth,  to  recover  the  sum  of  £60  as 
damaffes  sustained  by  them  by  reason  of  the  detention 
of  The  Fvlham  from  the  18th  of  December,  1897, 

,    (a«)  Bfifiorted  \xy  G.  P.  Jbmhbtt,  Esq.,  Banister- 

|tt-Law. 


when  the  vessel  was  ready  to  proceed  to  sea,  until 
the  20th  of  December,  1897,  when  the  said  steamship 
was  released ;  such  detention  being  alleged  to  have 
taken  place  in  consequence  of  the  action  of  the 
defendfloit  in  the  circumstances  mentioned  in  the 
statement  of  claim. 

On  this  point  the  statement  o!  olum  stated  that 
about  the  14th  of  December,    1897,    The  Fulham, 
whilst  on  a  voyage  from  Saliua  to  Dunkirk,  was 
short  of  fuel,  and  on  or  about  the  16th  of  December, 
when  in  the  English  Channel  at  a  distance  of  about 
twenty  mUes  from  the  port  of  Plymouth,  The  Falham 
was  token  in  tow  by  tiie  steam-tug  Flying  Buaard 
and  brought   into   Plymouth   on   the   same   day ; 
that,    actmg   on    the    suggestion    of    the    master 
or   owners  of  The  Flying  Buzzard,  the   defendant 
directed  and  secured  the  arrest  and  detention  of  The 
Fulham  as  ^m  the  16th  of  December  by  pladng  a 
man  on  board  her ;  that  no  legal  proceedings  were 
taken  by  or  on  behalf  of  the  owners  of  The  Flying 
Bazxard  until  the  20th  of  December,  1897,  when  a 
writ  was  issued  in  the  Admiralty  Division  of  the  High 
Court  of  Justice  daiming  salvage  remuneration ;  and 
that  on  the  18th  of  December  bail   was  tendered 
to    the    defendant    in    any    amount   required    by 
the  claimants    and   an    undertaking  for   bail  was 
further  offered  by  soUoitors  acting  for  the  owpeo 
of    The   Fulham,    but    the    defendant   refused  to 
accept  any  such  undertoking  as  aforesaid  or  allow  the 
release  on  any  baU  whatever.     The   statement  of 
claim  further  alleged  **  that  the  said  detention  and 
arrest  of  the  said  steamship  was  wholly  illegal,  and 
was  not  to  any  extent  warranted  or  justified  by  the 
terms  of  the  Merchant  Shipping  Act,   1894,  or  any 
other  stetnte  having  relation  to  the  function  of  a  re- 
ceiver of  wreck,  and  that  the  defendant  in  arbitrarily 
refusing  to  accept  bail  or  the  solicitors*  undertaking 
for  bail  on  the  18th  of  December  was  guilty  of  gross 
dereliction  of  duty,  and  was  legally  liable  for  the 
consequences  thereof. 

The  defendant  appeared  and  delivered  a  defence 
wherein,  after  admitting  the  statements  in  the 
statement  of  claim  as  to  the  services  rendefred  by 
The  Flying  Buzzard,  and  the  towing  of  The  Fulham 
into  the  port  of  Plymouth,  and  that  he  had  detained 
that  vessel  while  in  Plymouth  Harbour,  pleaded 
that  he  had  detained  her  at  the  request  of  the 
master  of  The  Flying  Buzzard  to  whom  salvage  was 
then  due  under  the  Merchant  Shipping  Act,  1894,  for 
services  rendered  in  assisting  TJie  Fulham,  and  otiier- 
wise ;  that  on  the  18th  of  December,  1897,  two  sureties 
were  proposed  to  the  defendant  as  seoiuity  on 
behalf  of  the  plaintiffs  by  the  plaintiffs'  solioitors,  but 
the  proposed  security  did  not  satisfy  the  defendant 
and  ne  so  informed  the  said  solioitors,  and  refused 
to  release  the  said  vessel ;  that  save  as  aforesaid  no 
bail  was  tendered,  nor  was  an  undertaking  offered  by 
the  plaintiffs'  solicitor,  nor  did  the  defendant  refuse 
to  accept  any  such  undertoking  or  allow  the  release  of 
the  vessel  en  any  bail  whatever,  but  the  plaintiffj* 
solicitors  were  informed  by  the  defendant  that  the 
vessel  could  be  released  on  bail  being  given  to  his 
satisfaction,  and  that  on  the  20th  of  December.  1897, 
security  was  given  by  the  plaintiffs  to  the  satis^Mstion 
of  tiie  defendant,  and  the  defendant  accordingly 
released  the  vessel  on  that  day.  The  defence  fur- 
ther alleged  that  the  defendant  would  rely  on  seotion 
552  of  the  Merchant  Shipping  Act,  1894. 

June  10. — ^The  suit  was  heard  before  Bamas,  J., 
when  one  witness  was  examined  on  behalf  of  the 
plaintiffs,  and  the  defendant  gave  evidence  oa  bis  own 
behalf. 

Bebson,  Q.C.,  and  J.  A.  HamiWm,  lor  the  plainliffii 
— ^The  defendant  had  no  ^uzisdistion  or  power  to 
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■nest  or  dH^n  The  Fulham,  The  power  conferred 
by  the  MercbaTit  ShippiDfc  Aot,  1894,  8. 552,  is  limited 
to  esses  where  salYage  is  "  dae  under  the  Aot " — that 
ui,  te  cases  where  salrasre  is  daimed  by  life  saWors 
under  sections  544  and  545  of  the  Act,  which  make  life 
vahvge  payable  in  certain  cases ;  or  where  salvage  is 
made  payable  by  section  546  of  the  Act  in  the  oases  of 
lOTioes  rendered  to  wrecks  or  vessels  stranded  or  in 
distress  in  or  near  the  coasts  of  the  United  Kingdom. 
Now,  the  senrioes  rendered  by  the  owners,  master, 
Bsd  crew,  of  The  Flying  Buzzard  were  not  life  salvage 
ivTxices:  The  Cargo  ex  Woosung  {2nd  au«Y),  3  Aap. 
Mar.  Gas.,  K.  8.  50,  44  L.  J.  Adm.  45 ;  and  were 
not  services  to  property  stranded  or  in  distzess  in  or 
near  the  coasts  of  the  United  Kingdom,  bat 
nrfices  to  property  in  distress  on  the  high  seas 
twenty  miles  frcm  the  coast.  The  expression 
"OD  or  near  the  coasts  of  the  United  Kingdom " 
most  clearly  be  limited  to  services  rendered  within  a 
marine  Ipagne  from  the  coast — [They  referred  to  The 
Leda,  4  W.  B.  322,  Swa.  40 ;  The  Mae,  7  P.  D.  126, 
3D  W.  E.,  Diff.  106}-and  The  Fidham  being  safely 
in  tow  of  The  Flying  Buzzard  when  she  was  within 
I  that  distance  of  the  ro.^  cannot  be  said  to  havM 
I  tben  been  in  distress.  The  plaiutiffd  are  therefore 
I  ratit](>d  to  reoover  the  damages  they  claim,  the 
I    detention  of  their  vessel  being  without  jurisdiction. 

Sir   Behert    Finlaif,    S.G„   and    SuUan,  for    the 
defendant. — The  def^'ndant   acted  in  every  respect 
legslly  when  he  detained  TTie  Fulham,  inasranch  as  a 
I    dsim  for  salvage  "  due  under  the  Aot "  was  made 
I    igaunt  her  by  the  owners  of  The  Flying  Buzzard, 
!   Ae  expression  **  salvage  due  under  the  Act "  does 
j   not  only  refer  to  life  suvaffe  claims  within  the  Act 
I   lad  claims  for  salvage  rendered  to  wrecks  or  vessels 
i   itnnded  or  in  distress  in  or  near  the  coasts  of  the 
!   United   Sngdom,  but   refers    to   every   claim  for 
Mlvage  on    property    within   the    district    of    the 
receiver   which  may  become  due  and  payable  bv 
the  jodgmesrt  of  any  of  the  courts  or  tribunals  on  which 
file  Merohant  Shipping  Act,  1894  confers  jurisdiction, 
;   or  which  are  mentioned  therein  as  courts  or  tribunals 
I   before  which  salvage   claims   may  be  determined : 
I    Me  Merchant  Shi]pping  Act,  1894,  ss.  544  to  550  and 
I    571.     Especially  is  t£Ls  the  case  as  to  claims  for 
lilvBge  OTer  wmch  the  Admiralty  Divis'on  is  given 
jnrismction  by  section  565,  as  that  section  really  deals 
with  aft  c*aimB  for  salvage  to  property  whether  in  or 
nev  the  coasts  of  the  United  Kingdom  or  otherwise. 
There  is  nothing  in  the  Act  leading  to  the  narrow 
eanatmction  for  which  the  plaintiffs  contend    being 
pot  on  the  powers  of  detention  given  to  receivers  of 
WTBok,  and  the  Legidature  has  in  faot  given  the 
leoeiver  of  wreck  of  the  district  under  we  552nd 
netion    ibe  power  of  detention  on  behalf    of  the 
nbor  wldoh  the  salvor  himself  had  by  virtue  of  his 
oommon  law  lien  for  salvage,  a  lien  which  existed 
wherever  the  services  were  rendered.    [They  referred 
to  Har/ord  v.  Jones,  1  Lord  Baymond  393 ;  Williams 
sad  Bmoe  Admiralty.  Practice,    2nd  ed.   p.   132.] 
By  sectkn  551  the  receiver  in  whose  district  salved 
property  is  found  may,  on  application  of  either  party, 
sppoint  a  valuer  to  value  the  property  where  any  dis- 
inte  as  to  salvage  arises,  and  by  sections  523-526  a 
leoeiver  may  deal  with  any  unclaimed  wreck  found  in 
•ay  pait  oi  her  Majesty's  dominions,  including  there- 
in soy  derelict  found  in  or  on  the  shores  of  the  sea 
hi  any  part  of  her  Majesty's  dominions.     If  the 
powers  of  a  receiver  as  to  the  detention  of  salved 
vessels  was  meant  to  be  confined  to  salvage  earned  on 
«  near  the  ooast  these  last-mentiuned  sections  would 
cqoally  have  been  limited  to  cases  where  the  dispute 
Wis  as  to  sodh  salvages  and  to  derelicts  abandoned  on 
jor  nenr  the  ooasti  of  Uie  United  Kingdom.    But  tlve 


services  rendered  to  The  Fulham  were  salvage  services 
rendered  to  the  lives  of  those  on  board  The  Fulham, 
as  well  as  to  herself  and  her  cargo,  and  the  defendant 
was,  in  fact,  justified  in  detaining  her  even  under  the 
construction  the  plainti£Ps  put  on  the  552nd  sec- 
tion— a  greater  siuvage  reward  alwirfs  being  due 
where  lives  and  property  are  saved  by  salvors. 
Moreover,  there  was  a  continuous  salvage  service  to 
property  performed  by  the  salvors  as  long  as  The 
Fulham  was  in  tow  of  The  Flying  Buzzard  and  until 
she  arrived  in  safety  at  Plymouth,  and  salvage  services 
were  rendered  to  her — a  distressed  vessel — when  she 
was  "on  or  near  coasts  of  the  United  Kingdom  " 
even  if  these  words  are  confined  to  services  rendered 
withm  the  territorial  limits.  The  words  ''  near  the 
coasts"  are  wider  than  the  word^  " on  the  coasts  *' 
and  may  well  include  services  rendered  within  twenty 
miles  of  the  shore. 

At  the  close  of  the  arguments  Mr.  Justice  Barnes 
intimated  that  the  opinion  of  the  court  was,  that  in 
arresting  and  detaining  The  Fulham  the  defendant  had 
acted  justifiably  if  he  had  had,  under  the  Merchant 
Shipping  Act,  1894,  jurisdiction  to  so  arrest  and 
detain  her,  and  that  as  to  the  question  of  juriddiction 
the  court  would  take  time  to  consider. 

Cur,  adv,  vuH, 

July  7.— Babkbs,  J. — [His  Lordship  stated  the 
facts,  aud  continued :] 

Upon  these  facts  the  question  is  raised  as  to  whether 
or  not  the  defendant  was  entitled  io  arrest  and  detain 
The  Ful/iam  under  the  powers  conferred  on  him  under 
the  552nd  section  of  the  Merchant  Shipping  Act, 
1894.  There  was  a  further  point  made  at  the 
hearinff  before  me  that  the  defendant  on  the  18th  of 
Deoeniber  improperly  refused  to  accept  security  on 
the  undertalnng  of  the  plaintiffs*  solicitors  to  give 
security,  but  after  hearing  evidence  on  both  sides  on 
this  point  I  decided  that,  assuming  the  defendant  had 
power  to  arrest  and  detain  the  vessel  at  all,  he  did  not 
unproperly  detain  her.  The  plaintiffs'  case  was  that 
their  solicitors  offered  sureties  or  an  undertaking  to 
put  in  bail  and  that  the  defendant  improperly  refused 
to  accept  either.  The  defendant  stated  that  he 
required  the  sureties  to  joatify  or  the  assent  of  the 
salvors  to  the  sureties.  The  sureties  did  not  justify 
and  the  assent  of  the  salvors  was  not  given  until  the 
20th  of  December,  when  the  vessel  was  released.  I 
was  of  opinion  that  the  defendant  was  entitled 
to  aot  as  he  did.  He  was  bound  in  the 
interests  of  the  salvors  to  take  the  proper  steps 
to  satisfy  himself  that  the  security  offered  was 
adequate,  and  the  usual  course  is  to  require  the 
sureties  to  justify  unless  the  salvors  dispensed  with 
justification,  and  as  soon  as  the  salvors  assented  to 
the  sureties  he  released  the  ship.  Until  then 
security  to  tiie  reasonable  satisfaction  of  the  defendant 
under  the  552nd  section  had  not  been  given. 

Thequestion  now  to  be  decided  depends  entirely  upon 
the  construction  of  certain  sections  of  the  Merchant 
Shipping  Act,  1894.  The  plaintiffs*  contention  is  that 
no  suvage  is  "  due  to  any  person  under  the  Act,**  and 
that  therefore  tiie  defendant  had  no  right  to  detain 
the  vessel.  The  argument  in  support  of  this  view 
is  that  by  the  words  in  section  552  *<  salvage  due  to 
any  person  under  this  Act  **  is  meant  salvage  made 
payable  by  sections  544,  545,  and  546;  Oiat  the 
operation  of  the  552nd  section  is  confined  to  such 
savage,  and  that  the  salvage  in  question  in  tidi 
case  did  not  become  payable  under  any  of 
these  sections.  Sections  544  and  545  oonsolidatiiig 
the  seotiona  of  earlier  Acts  make  salvage  payable 
fur     saving    life    in    certain    oaees,    and    SMitioQ 
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546  is  ia  these  terms :  *'  Where  any  vessel  is  wrecked, 
stranded,  or  in  distress  at  any  plaoe  at  or  near  the 
coasts  of  the  United  Kingdom  or  any  tidal  water 
within  the  limits  of  the  United  Kingdom,  and  services 
are  rendered  by  any  person  in  assisting  that  vessel  or 
saving  the  cargo  or  apparel  of  that  vessel  or  any  part 
thereof,  and  where  services  are  rendered  by  any 
person  other  than  a  receiver  in  s«ving  any  wreck 
there  shall  be  payable  to  the  salvor  by  the  owner  of 
the  vessel,  cargo,  apparel,  or  wreck  a  reaionableamonnt 
of  snlvage,  to  be  determined  in  case  of  dispnte  ia 
manner  hereafter  appearing.'*  Apart  from  any 
argument  as  to  life  si&vage  the  argument  is  that  TJie 
Falham  was  not  in  distress  at  any  place  ''  on  or  near 
the  coasts  of  the  United  Kingdom,"  because  the  spot 
where  she  was  found  was  twenty  miles  off  the  coast, 
and  that  such  a  spot  is  not  within  the  meaning 
nf  the  words  "on  or  near  the  coast.''  The 
broad  contention  on  behalf  of  the  defendant 
is  that  section  552  is  applicable  not  only  to  cases  of 
salvage  made  payable  l^  sections  544,  645,  and  546, 
but  to  all  claims  for  salvage  which  may  b«?come 
payable  by  the  decree  of  any  court  having  jurisdiction 
under  the  Act  to  determine  disputes  as  to  salvage. 
The  point  is  not  free  from  doubt,  though  the  doubt 
is  less  to  my  mind  than  it  would  have  been  had  a 
similar  point  b^^n  raised  under  the  Acts  consolidated 
by  the  Act  of  1894,  which  differs  somewbat  tom  the 
earlier  Act.  On  the  whole  I  am  of  opinion  that  the 
defendant's  contention  is  correct.  Under  section  547 
of  the  Act  of  1894  disputes  as  to  the  amount  of 
salvage,  whether  of  life  or  property,  and  whether 
rendered  within  or  without  the  United  Kingdom, 
are,  if  not  settled  by  arbitration,  agreement,  or  other- 
wise, to  be  determined  summarilv  as  provided  by  the 
Act — ^that  is  to  say,  in  England,  in  certain  oases  of 
consent  or  limited  amounts,  by  a  county  court  having 
Admiralty  jurisdiction,  otherwise  bv  the  High  Oourt 
in  Enghuad.  By  section  565  the  High  Court,  and  in 
Scotland  the  Oourt  of  Session,  are  to  have 
jurisdiction  to  decide  upon  all  claims  whatsoever 
relating  to  salva^,  whether  the  services  in  respect  of 
which  salvage  is  daimed  were  performed  on  the 
high  seas  or  within  the  boundary  of  anv  county,  or 
pvtly  on  the  high  seas  and  partly  within  the  boundary 
of  any  county,  and  whether  the  wreck  in  respect  of 
which  salvage  is  claimed  is  found  on  the  sea  or  on 
the  land,  or  partly  on  the  sea  and  partly  on  the  land. 
This  section  comprises  the  general  jurisdiction  which 
the  Admiralty  Oourt,  now  forming  part  of  the  High 
Oourt,  exercise  in  salvage  cases  in  respect  of  services 
on  the  high  seas,  and  repeats  the  provisions  of  earlier 
statutes  under  which  the  jurisdiction  of  the  Admiralty 
Oourt  was  extended  to  cases  of  salvage  occurring  within 
the  boundary  of  a  county.  The  words  in  section  552, 
"  where  salvage  is  due  to  any  person  under  this  Act," 
can  hardly  be  construed  literculy  because  whether  a 
daim  is  made  for  salvage  the  right  to  recover  which 
is  expressly  conferred,  or  for  salvage  recoverable  in 
courts  whidi  have  jurisdiction  conferred  upon  them 
by  the  Act,  in  either  case  the  salvage  award 
strictly  speakinff  becomes  due  by  the  judgment  of 
the  court.  The  term  ''due  under  the  Act" 
appears  to  have  been  used  as  a  general  expression 
to  cover  any  salvage  which  the  Act  contonplates 
being  awarded  by  the  courts  mentioned  in  it,  the 
jurisdiction  of  which  is  conferred  or  recognized  by 
it.  Moreover,  since  the  Admiralty  Oourt  had  ipis- 
diction  within  the  boundary  of  a  county,  it  is  dimcnlt 
to  see  in  what  cases  a  daim  for  salvage  can  be  made 
under  section  546  which  could  not  have  been  made 
without  it ;  so  that  it  seems  unreasonable  to  limit 
section  552  to  one  class  of  salvage  and  not  to  extend 
its  provisions  to  salvage  chums  generally  for  which 
prooeM  svay  be  isnied* 


Two  other  points  were  taken  by  coauael  for 
the  defendant.  The  first  was  that  in  any  mw 
of  the  case  the  defendant  was  entitled  to  detain 
the  vessel  because  the  salvage  services  in  qaai- 
tion  had  been  rendered  partly  in  saving  life. 
The  Falham  was  in  a  position  in  which  there  woold 
be  some  risk  to  the  lives  of  those  on  board  her.  In 
the  salvage  suit  agains*;  h^r  and  her  oars^o  and  freight, 
which  was  heard  by  me,  an  award  of  £900  was  gitai 
to  the  salvors  for  bringing  her  into  Plymoath,  and  I 
found,  on  the  advice  of  the  Elder  Brethren  of  the 
Trini^  House,  who  assisted  me,  that  there  was  liik 
of  her  going  aahore  and  being  lost.  Sj  that  si  i^ 
was  some  risk  of  life  which  would  f orai  an  element  in 
considering  an  award  on  a  claim  substantially  madfl 
for  saving  the  property,  it  cannot  be  said  that  the 
defendant  had  no  jurisdiction  whatever  to  detain  the 
vessel.  The  plaintiffa'  oonnsd  made  no  effeotife 
answer  to  this  point. 

The  other  point  was  that  The  FidTum  was  in  dis- 
tress at  a  phioe  on  or  near  the  coasts  of  the  TJdted 
Kingdom  because  she  was,  it  was  contended,  "near" 
the  coasts  within  the  meaning  of  section  646,  and 
also  because  part  of  the  assistance  rendered  to  her  was 
rendered  within  the  three-mile  limit  as  she  was  towed 
into  Plymouth.     I  cannot,  however,  read  tiie  words 
"  near  the  coasts  **  as  covering  a  place  twenty  milei 
off  the  coasts.    The  same  language  is  to  be  femnd  is 
other  sections  of  the  Act,  particularly  sections  511  and 
535,  and  I  am  of  opinion  Uiat  when  the  tertnsof  then 
sec*^ions  are  consiaered  the  words  "  near  the  coasts  '* 
do  not  apply  to  such  a  case  as  that  before  me.   Some 
limit  must  oe  placed  on  the  term,  and  havinff  regard 
to  all  the  sections  dealing  with  wreok  and  salvags  as 
at  present  advised  I  think  the  limit  should  he  the 
territorial  limit,  though  it  is  not  necessary  in  this  case 
to  express  a  final  opinion  upon  the  point.    Kor  is  it 
necessary  to  dedde  whether  section  546  would  apply 
because  part  of  the  services  was  rendered  within  ths 
territorial   limit.    It   is  in   my  opinion   ertremeiy 
doubtful  whether  the  section  could  oe  made  to  a^ 
on  this  ground  to  the  facts  of  this  case.    I,  howem, 
uphold  the  defendant's  main  contention,  and  gi?s 
judgment  for  him  with  costs. 

Solidtors  for   the   plaintifb,  Hotman,    Birdwood, 
<fe  Co. 

Solidtor  for  defendant,  Sdieitor  to  the  Board  ^ 
Trade. 
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From  C.  A.  \ 
[England).  ) 


June  16.  1898. 


Caelton  Steamship  Co.   v.   Castle   Mail 

Packets  Co.  (a.) 

Ship  ^Charter-party  —  Berth  for  loading — Order  by 
diarterers — "To  load  always  afloat** — Detention — 
Tides — Liability. 

A  ^arter^party  provided  that  a  ship  was  to  proceed 
to  a  certain  dock  at  if.,  or  so  near  thereto  as  she  could 
nfdy  get  J  and  there  load,  always  afloat  ^  as  and  where 
ordered  by  the  charterers.  The  character  of  the  harbour 
at  M,  woe  such  {as  both  parties  were  aware)  that  it  was 
impossible  to  load  always  afloat.  The  ship  proceeded  to 
the  fMmed  dock,  and  was  ordered  by  the  charterers  to  a 
herlh  where  she  loaded  part  of  her  cargo,  but,  in  conse- 
fience  of  falling  tides,  left  the  dock  for  the  necessary 
interval,  and  then  returned  and  completed  her  cargo. 

Hdd,  that  the  charterers  %oere  not  liable  for  the  deten^ 
tion  of  the  ship. 

By  Lord  HenchelL  —  The  obligations  and  rights 
created  by  the  charter-party  must  be  construed  with 
ftftrence  to  the  natural  conditions  of  the  particular 
harbour  specified  as  the  place  of  loading  by  the  tarter- 
party. 

Decision  of  the  Court  of  Appeal  (46  W.  B,  68,  [1897] 
2  Q,  B.  ^6)  affirmed.    ' 

Thb  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.B.,  and  Bigby,  L.J. ;  A.  L. 
Smitii,  L.J.,  dissenting),  reported  46  W.  B.  68,  [1897] 
2  Q.  B.  485,  reirersing  that  of  Mathew,  J.,  at  the  trial 
of  the  action  without  a  jury.  The  action  was  brought 
by  the  api)e]lant8,  the  owners  of  the  steamship 
(^ftoa,  against  the  charterers,  to  recover  damages  in 
iwect  of  detention  of  their  ship. 

The  facts  are  set  out  at  length  in  Lord  Watson's 
judgment. 

Boheon,  Q.C.,  and  Scrutton,  for  the  appellants. — 
The  obligation  under  this  charter  to  load  began  when 
the  ship  entered  dock,  and  the  reasonable  time  for 
loading  must  be  calculated  from  that  time.  The 
charterer  had  made  no  proyision  to  keep  berth  vacant. 
He  could  have  done  so  had  he  pleased,  and  the  onus 
of  proof  is  njx.  him,  and  here  there  is  an  absence  of 
efidence.  [They  referred  to  Jackson  v.  Union  Marine 
Ittsurance  Vo.,  23  W.  B.  169,  L.  B.  10  C.  P.  125; 
Oeipd  V.  Smith,  20  W.  B.  332.  L.  B.  7  Q.  B.  404 ; 
Tapseott  ▼.  Balfour,  21  W.  B.  245, 1».  B.  8  C.  P.  46 ; 
Gaural  Steam  Navigation  Co.  v.  Slipper,  10  W.  B. 
316. 11  C.  B.  N.  S.  493 ;  Hick  y.  Baymond  &  Beid,  41 
V,  B.  384,  [1893]  A.  C.  22  ;  Wright  v.  New  Zealand 
Skipping  Cv.,  4  £x.  D.  165,  27  W.  B.  Dig.  199] 
Th«  respondents  should  have  loaded  continuously: 
Nidsen  ▼.  Wait,  34  W.  B,  33,  16  Q.  B.  D.  67.  The 
berth  was  not  one  suited  for  the  purpose:  The 
Alhambra,  29  W.  B.  655,  6  P.  D.  68 ;  Shield  v. 
Wilkins,   5  Ezch.  304. 

/.  Walton,  Q.C.,  and  J.  Fox,  for  the  respondents, 
were  not  heard. 

The  House  took  time  for  consideration. 

Lord  Heeschbll. — [His  lordship  went  through 
the  facts  of  the  case,  and  continued  :]  It  is  said  that 
the  diarterers  were  bound  to  know  the  condition  of 
the  harbour,  and  that  they  were  imder  some  obliga- 
tion in  that  respect  which  did  not  rest  on  the  ship- 
owner. I  do  not  propose  to  discuss  the  extent  of  the 
knowledge  of  one  party  or  the  other.    But  I  cannot 

(tt.)  Beported  by  C.  H.  Gbaftow,  Esq.,  Barristcr- 

at-Law. 


see  that  the  obligation  is  different  in  one  case  or  the 
other,  or  that  the  charterer  is  specially  bound  to 
know  the  conditions  of  the  harbour ;  because,  with- 
out inquiring  into  the  actual  knowledge  possessed, 
I  can  entertain  no  doubt  that  the  obligations  and 
rights  created  by  the  charter-party  must  be  con- 
strued with  reference  to  the  natural  conditions  of  the 
particular  harbour,  which  is  the  place  of  loading 
according  to  the  charter-party.  Ic  was  suggested 
that  there  are  cases  in  which  particular  berths  are 
less  favourable  than  others  for  loading  cargoes,  and 
that  where  the  charterer  has  the  right  to  name  the 
berth  it  would  be  unreasonable  that  he  should  name 
a  berth  which  would  prolong  the  loading  to  the 
detriment  of  the  shipowner.  That  is  a  question 
which  I  do  not  think  it  necessary  to  consider, 
because  considerations  would  arise  in  that  case  which 
have  no  place  in  the  present.  The  difficulty  in  the 
present  case  existed  in  respect  not  of  a  particular 
berth,  but  of  the  entire  dock.  The  charter-party 
provides  no  lay  days.  The  obligation,  therefore,  was 
to  load  within  a  reasonable  time.  The  question  is, 
What  elements  are  to  be  taken  iuto  account  where  a 
vessel  is  to  load  within  a  reasonable  time  P  The 
judgment  in  the  case  of  Hick  v.  Baymond,  in  this 
House,  dearly  lays  down  the  conditions,  and  it  was 
there  held  that  the  obligation  is  performed  within  a 
time  which  is  reasonable  when  the  circumstances 
which  caused  delay  are  not  imputable  to  personal 
fault  or  negligeuce ;  and  Lord  Watson  stated  that  the 
rule  as  to  reasonable  time  is  not  to  be  confined  to  contracts 
for  goods  to  be  carried  by  sea,  but  that  a  party  must 
be  held  to  have  fulfilled  his  obligation  so  long  as  the 
delay  is  attributable  to  causes  beyond  his  control,  and 
he  has  acted  neither  negligently  nor  uureasonably. 
If  that  be  the  true  test,  it  is  difficult  to  see  why  the 
natural  conditions  of  tlie  harbour,  which  prevented 
the  loading  except  after  sooie  delay,  are  not  to  be 
taken  into  account  in  determining  whether  there  was 
unreasonable  delay  or  not.  It  is  said  that  you  are  not 
to  take  that  into  account,  because  the  stipulation  is 
inserted  for  the  protection  of  the  shipowner,  and  you 
ought  to  discuss  the  question  of  reasonable  time  as  if 
there  were  no  such  stipulation.  But  there  is  no  such 
thing  as  ** reasonable  time"  in  the  abstract.  The 
question  is  whether,  having  regard  to  all  the  stipula- 
tions of  the  contract  and  to  all  the  conditions,  there 
has  been  anything  like  negligence  or  wilful  delay. 
It  is  quite  irusulmissible  to  shut  out  consideration  of 
the  actual  circumstances.  You  must  not  exclude  any 
terms  of  the  contract  between  the  parties.  Taking 
the  law  to  be  as  I  have  stated,  is  there  any  case  here 
made  out  that  the  charterer  took  more  than  a  reason- 
able time  to  load  this  vessel  ?  It  is  admitted  that  the 
vessel  could  not  by  any  human  being  have  been  loaded 
before  she  was  in  fact  loaded.  Then  it  is  said  that  by 
this  charter-party  the  charterer  was  bound  as  soon  as 
the  vessel  arrived  to  name  a  berth  where  she  could  lie 
always  afloat.  But  where  is  any  such  obligation 
to  be  found  in  the  charter-party  ?  There  is  no 
provision  to  that  effect.  If  it  exists,  it  can  only 
be  because  that  must  be  inferred  to  have  been  the 
intention  of  the  parties.  But  it  is  impossible  to 
find  by  implication  in  this  contract  any  such 
condition.  It  is  obvious  that  the  time  of  the  arrival 
of  the  vessel  in  the  port  depends  largely  upon  the 
shipowner.  Until  she  arrives  the  charterer  has  no 
control  over  her,  and  it  is  clear  that  in  such  a  port 
the  ship  might  arrive  at  a  time  when  it  would  be 
impossible  to  name  a  place  where  she  could  load  a 
cargo.  It  would  be  unreasonable  to  suppose  that  the 
parties  contracted  to  accomplish  the  impossible.  I 
am  disposed  to  surmise  that  these  contingencies  were 
not  foreseen.  But  we  must  consider  the  oharter- 
.  party  according  to  its  terms.    It  is  urged  that  it  was 
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hard  npon  the  shipowner ;  that  is  naturally  his  view, 
bat  it  can  haye  no  effect  on  the  rights  of  the  parties 
as  they  are  to  be  ascertained.  For  these  reasons  I 
confess  that  I  am  unable  to  see  any  ground  for 
differing  from  the  decision  of  the  Court  of  Appeal, 
and  I  move  your  lordships  that  the  judgment 
appealed  from  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Lord  Watson. — ^The  respondent  company  had,  on 
the  1st  of  February,  1897,  contracted  to  provide  steam 
tonnage  for  the  conveyance  of  a  quantity  of  material 
to  be  used  in  the  construction  of  the  Pretoria-Pieters- 
burg  Bailway,  from  Maryport,  and  other  ports  in  the 
United  Kingdom  or  the  Contineut,  to  Delagoa  Bay. 
With  a  view  to  part  fulfilment  of  that  contract,  they, 
on  the  22nd  of  February,  1 897,  chartered  from  the 
appellant  company  the  steamship  Carlton,  about 
4.000  tons  burden.  At  the  date  of  the  charter-party 
The  Carlton  was  at  Barry,  taking  in  her  bunker  coal, 
and  by  its  terms  she  was  to  proceed  **  to  Senhouse 
Dock,  Maryport,  or  so  near  thereto  as  she  may 
safely  get,  and  there  load  in  the  customary  manner 
(Sundays  and  holidays  excepted),  always  afloat, 
as  and  where  ordered  by  the  said  charterers,  a  full 
and  complete  cargo  of  rails  and  (or)  accessories,  say 
about  2,850  tons,  and  not  more  than  3.000  tons,  and 
therewith  proceed  to  Delagoa  Bay."  No  time  is 
specified  for  the  arrival  of  The  Carlton  at  Maryport 
beyond  the  expectation  that  she  would  reach  that 
harbour  on  Wemiesday,  the  24th  of  February ;  but  it 
was  stipulated  that  in  the  event  of  the  ship  not  being 
at  their  disposal  at  Maryport  not  later  than  the 
oth  of  March,  the  charterers  should  have  the  option 
of  cancelling  the  charter.  It  was  by  the  charter- 
party  provided  that  demurrage,  if  any,  was  to  be  paid 
for  at  the  rate  of  £30  for  each  working  day,  "  except 
in  cases  of  strikes,  lock-outs,  labour  disturbances, 
trade  disputes,  accidents,  or  other  hindrances  beyond 
charterers'  control."  The  depth  of  water  in  the 
Senhouse  Dock,  Maryport,  depends  upon  the  state  of 
the  tides,  and  may  be  affected  to  some  extent  by  the 
winds  which  happen  to  prevail  at  the  time.  Each 
period  of  high  water  lasts  for  about  a  fortnight, 
during  which  there  may  be  a  depth  of  upwards  of 
17  feet  relied  on.  Between  these  periods  there  is  an 
interval  of  six  or  seven  days,  during  which  the  depth 
of  water  in  the  dock  may  not  exceed  14  feet  6  inches 
in  the  morning,  or  14  feet  7  inches  in  the  evening. 
The  Carlton  arrived  in  the  basin  of  Maryport  Harbour 
on  the  ni^ht  of  Saturday,  the  27th  February,  and  on 
the  morning  of  Sunday,  the  28th,  she  went  into  the 
Senhouse  Dock.  At  that  time,  owing  to  her  bunker 
coal  being  on  board,  the  ship  was  not  upon  an  even 
keel,  her  draught  forward  being  11  feet  and  aft  17  feet 
5  inches.  On  Monday,  the  Ist  of  March,  the  charterers' 
agent  gave  an  order  to  the  master  in  these  terms,  '*  You 
will  please  place  your  steamer  into  the  middle  berth 
east  side  Senhouse  Dock,  where  your  cargo  is  waiting 
shipment."  From  that  time  the  controversy  began 
which  has  developed  into  this  litigation.  On  the 
evening  of  Friday,  the  oth  of  March,  The  Carlton  was 
admitted  by  the  harbour-master  to  the  berth  to  whidi 
she  had  been  ordered,  which  had  just  been  vacated 
by  The  Ahermaed,  At  that  date  the  current  period  of 
spring  tides  had  so  far  elapsed  that  it  had  become 
impossible  to  begin  and  complete  the  loading  of  the 
ship  before  the  return  of  the  neaps.  Between  the 
Friday  evening  and  the  morning  of  Tuesday,  the  9th 
of  March,  675  tons  of  carg^  were  put  on  board,  after 
which  the  ship  drew  15  feet  9  inches  forward  and 
16  feet  11  inches  aft.  The  tides  were  then  gradually 
ebbing,  and  even  with  the  amount  of  cargo  already 
on  board,  TTie  Carlton  oould  not  have  lain  afioat  in 
the  dock  during  the  neaps.     Accordingly,  on  thej 


Tuesday  morning  The  Carlton  left  Maryport  Dock  and 
went  to  Barrow,  where  she  offered  to  ship  the 
remainder  of  the  cargo.  Whilst  matters  stood  in  that 
position  an  application  was  made  to  Mathew,  J.,  to 
determine  the  relative  rights  and  obligations  of  the 
shipowners  and  the  charterers,  but  a  compromiee  was 
effected,  by  which  it  was  arranged  that,  withoat 
prejudice  to  the  rights  of  either  party.  The  Carlton 
should  return  to  the  Senhouse  Dock  at  Maryport, 
there  load  the  remainder  of  her  cargo,  and  get  away 
by  the  next  spring  tides  after  the  17th  of  March.  Li 
pursuance  of  that  arrangement  The  Carlton  returned 
to  her  berth  in  the  Senhouse  Dock  upon  the  monung 
of  Tuesday,  the  16th  of  March,  and  immediately 
commenced  loading.  On  Saturday,  the  30th  of  March, 
she  left  the  dock  with  2,860  tons  of  rails  on  board. 
On  ih.Q  12th  of  March,  1897,  the  appellants  brought 
the  present  action,  in  which  they  claiai  demurrage  or 
damages,  in  respect  of  (1)  detention  of  their  ship  for 
fifteen  days ;  (2)  port  and  other  charges  during  that 
period ;  and  (3)  dead  freight  upon  the  cargo  short 
shipped.  The  third  of  these  claims  is  not  now  insisted 
on,  andneednotbefurthernoticed.  Mathew,  J.,  entered 
judgment  for  the  appellants,  for  an  amount  to  he 
agreed  upon  by  the  parties,  or,  in  the  cfwe  of  their 
d^ering,  to  be  settled  by  the  court.  His  order  was 
set  aside,  and  judgment  entered  for  the  respondents, 
by  a  majority  of  the  Court  of  Appe«il,  consisting  of 
Lord  Esher,  M.B.,  and  Bigby,  L.J.,  Smith,  LJ., 
dissenting.  If  The  Carlton  had  reached  Maryport,  as 
their  owners  anticipated,  on  Wednesday,  the  24th  of 
February,  she  woidd,  if  her  berth  had  been  then 
available,  have  been  able  to  lie  afioat  from  the 
commencement  to  the  completion  of  her  loading ;  and 
it  is  dear  that,  had  her  loading  not  commenced  untQ 
the  16th  of  March,  the  whole  cargo  might  have  been 
put  on  board  continuously  whilst  she  was  afloat.  The 
appellant  company  maintain  that,  under  the  charter- 
party,  as  soon  as  The  Carlton  arrived  at  Maryport  it 
was  the  duty  of  the  respondents  forthwith  to  provide 
a  berth  for  her,  in  which  she  could  at  once,  and 
without  any  delay,  proceed  to  take  on  board  her  cargo 
continuously,  and  then  remain  afioat  until  her  loading 
was  completed  and  she  left  her  port.  I  do  not 
think  that  any  such  obligation  is  imposed  upon 
the  respondents  by  the  language  of  the  charter- 
party,  which  is  exceptional ;  and  in  construing  the 
terms  of  that  instrument  it  appears  to  me  to  be 
legitimate  to  take  into  account  the  fact,  which 
was  not  disputed,  that  the  character  of  the  harbour 
of  Maiyport  was  known  to  the  appellants  as  well 
as  to  the  respondents.  As  was  pointed  out  by 
Rigby,  L.J.,  the  correspondence  produced  shows 
that  the  owners  of  The  Carlton  were  quite  alive 
to  the  risk,  if  not  the  certainty,  to  which  their 
ship  was  exposed  of  touching  and  resting  upon 
the  ground  at  some  states  of  the  tide.  In  my 
opinion  the  construction  for  which  they  contend 
is  unreasonable  and  objectionable.  It  makes  the 
nature  of  the  obligation  incumbent  upon  the 
charterers  variable,  and  entirely  dependent  upon  the 
time  at  which  The  Carlton  might  find  it  con- 
venient or  possible  to  arrive  at  the  harbour.  If 
she  arrived  about  the  commencement  of  a  period 
of  spring  tides,  it  might  not  be  difficult  to  find  a 
berth  for  her  at  whio&  she  could  begin  and  com- 
plete the  loading  of  her  cargo,  she  being  daring 
the  whole  time  afloat.  On  the  other  hand,  if  she 
arrived  towards  the  termination  of  the  same  period, 
it  would  be  simply  impossible  to  provide  a  berth 
for  her  in  t^e  Senhouse  Dock  where,  if  she  began 
to  take  in  cargo  at  once,  she  could  remain  afloat 
until  her  loading  was  completed.  The  charter- 
party  does  not  contain  any  provision  to  the  efBsot 
that  the  ship  ahaU  <'Ue  afloat"  at  aU  times  whilst 
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she  18  in  the   harbour   of   Maryport.     It   merely 

jiroTides   that   she    is  to   "load   in  the  customary 

jiiuumer,  always   afloat."      These    words,    according 

jto  their   natmral    meaning,    go    no     farther    than 

[to  impose  a  qualification   of   the  charterers'  right 

no  lotd  by  negativing  his  right  to  put  cargo  on 

board    except  at  times    when    the    ship    is    afloat. 

[In  these  drcnmstanoes  I  concur  in  the  result  which 

jeommended  itself  to    the   majority  of   the  Appeal 

[Covt.      I   think   that    The    Carlton   was   rightly 

to  a  berth  where,  if   she  had  chosen  to 

kit,   she   could   have    continued   afloat   until  the 

rhole  of  her  cargo  was  continuously  shipped ;    and 

'  it  the  respondents  cannot  be  held  resx>onsible  for 

lelay  occasioned  by  natural  and  physical  causes  which 

beyond  their  control. 

Lord     Macxaghten,  —  I     am    of     the    same 
opinion.    Maryport  is  a  tidal  harbour.    Tables  are 
pUished  showing  the  expected  height  of  water  for 
^Tery  day  of  the  year.   A  shipowner  may  be  presumed 
know  the  draught  of  his  own  ship  with  tne  c  rgo 
board  which  he  proposes  to  carry.      It   must, 
lerefore,  be  taken  that  the  shipowner  in  this  case 
itered  into  the  charter-party  with  the  knowledge 
in  the  ordinary  course  of  navigation  his  ship,  if 
arrived  at  her  destination  at  certain  states  of  the 
),  would  be  delayed  in  shipping  her  car^,  assuming 
it  she  was  going  to  ship  it  (as  provided  by  the 
itract)  "  always  afloat."    The  substantial  question 
Who  is  to  suffer  for  that  delay — ^the  shipowner  or 
16  charterer  ?    There  is  no  special  provision  throwing 
loss  on  the  charterer.    The  loss  has  arisen  in  the 
lary  course  of  navigation.    And  therefore,  as  it 
noB  to  me,  the  shipowner  must  bear  it.     I  quite 
with  the  Court  of  Appeal  in  their  view  of  the 
ler  which  was  given  to  the  shipowner  to  proceed  to 
berth  in  Senhouse  Dock.     It  seems  to  me  to  have 
a  proper  and  a  reasonable  order.    It  was  for  the 
ipowner  to  consider,  having  regard  to  the  state  of 
Libe  tides,  whether  he  would  go  to  the  berth  at  once 
[$ad  take  in  part  of  his  car^,  or  wait  until  he  could 
^p  the  whole  of  it  continuously  *' always  afloat." 
To  complete  the  loading,  whether  he  began  it  at 
Limoe  or  not,  he  would  have  to  wait  till  the  next 
Ftpring  tide— that,  say  Mathew,  J.,  and  Smith,  L. J., 
lis  an  unreasonable  time  to  wait.     I  cannot  under- 
id  how  it  can  be  unreasonable  when  it  is  the 
period  required  by  the  character  of    tbe  harbour, 
I'Ihe  laws  of  nature,  and  the  regular  recurrence  of 
■  springtides.    Having  regard  to  the  known  accom- 
modation of  this  harbour  and  upon  this  contract, 
iit  seems  to  me  that  it  would  be  most  unreason- 
^aUe  to  hold  that    at  the   time   when    this    vessel 
imved,  and  in  the  state  of   the  tides,   the  char- 
terers  were   bound    to   provide    a   berth    with    a 
depth   of   water    which    both    parties    knew    was 
physically   impossible.      I    agree    that   the    appeal 
mutt  be  dismissed. 

Lord  Shaitd. — I  am  of  the  same  opinion.  The 
port  of  Maryport  is  one  at  which  vessels  of  a 
large  draught  can  only  be  loaded  at  intervals, 
▼hen  high  spring  tides  occur,  and  consequently 
a  Teasel  of  large  tonnage  arriving  at  an  unsuitehle 
tbne  may  have  to  submit  to  considerable  delay 
before  getting  a  cargo  on  board,  if  the  owner 
requires  that  the  loading  shall  be  carried  on  and 
completed  while  the  ship  remains  *' always  afloat." 
It  appears  to  me  that  those  who  contract  as 
charterers  and  shipowners  in  regard  to  such  a  port 
must  alike  be  held  to  make  their  contract  of 
<^arter-perty  with  reference  to  the  natural  con- 
dition of  the  harbour.  If  they  have  faUed  to  in- 
form themselTes,  and  to  provide  for  ciroomstanoes 


which  from  the  nature  and  configuration  of  the 
harbour  may  delay  the  loading  of  a  ship,  because 
the  requisite  depth  of  water  can  only  be  had  at 
intervals  when  specially  high  tides  occur,  they 
may  enter  into  improvident  arrangemente  and  agree- 
mente,  but  this  cannot  affect  the  legal  construction 
of  the  contracto  entered  into  as  having  reference 
to  a  harbour  which  has  known  disadvantages. 
Again,  I  further  think  that  in  the  construction  of  the 
contract  of  carriage  or  charter-party  no  distinction 
can  be  drawn  between  the  charterer  who  is  to  supply 
the  cargo  and  the  shipowner  who  is  to  load  the  ship. 
The  latter  has  underteken  to  ship  and  carry  the  cargo 
from  a  port  where  from  the  nature  of  the  harbour 
delay  more  or  less  may  occur  according  to  circum- 
stances, and  particularly  the  time  of  arrival,  and 
the  b^hs  or  means  of  loading  available,  and  the 
charterers'  obligation,  in  the  absence  of  special 
stipulation,  is  to  furnish  the  cargo  within  a  reasonable 
time  on  the  ship's  arrival.  In  my  opinion  the  legal 
construction  and  effect  of  the  charter-party  in  this 
case,  in  which  the  charterer  is  by  the  shipowner 
restricted  as  to  the  loading  bv  the  provision  that 
during  the  loading  the  ship  shall  be  "  always  afloat " 
is  that,  after  notification  that  the  ship  has  arrived  at 
the  port  ready  to  receive  cargo,  the  charterer  became 
bound  to  furnish  the  cargo  at  a  suiteble  berth  when 
that  could  be  had  within  a  reasonable  time ;  where, 
having  regard  to  the  draught  of  the  ship  and  the 
depth  of  water  which  is  available,  the  loading  could 
be  effected  without  causing  the  ship  to  groimd ;  but 
that  his  obligation  goes  no  further.  The  shipowner 
has  stipulated  that  his  vessel  shall  be  loaded  only 
when  she  can  be  kept  afloat,  and  as  from  the  nature 
of  the  harbour  this  can  be  done  only  when  certain 
high  tides  occur,  it  seems  to  me  to  be  clear  that 
time  lost  after  the  arrival  of  the  ship  in  waiting 
for  the  necessary  tides  and  depth  of  water  must 
be  lost  to  the  shipowner.  The  charterer  has  done 
all  that  is  possible,  and  all  that  can,  I  think,  be 
inferred  from  his  obligation  under  the  charter- 
party  if  he  provides  the  cargo  as  soon  as,  having 
in  view  the  nature  of  the  harbour,  the  loading  can 
be  proceeded  with  and  effected  without  grounding 
the  ship.  Accordingly  I  have  only  to  add  that  the 
respondent  in  this  case  fulfilled  this  obligation.  The 
contract  admitted  of  being  fulfilled  in  ite  very  terms, 
although  in  certain  contingencies  delay  would 
certaimy  occur  in  the  loading.  I  can  find  no  breach 
of  contract  on  the  part  of  the  charterer.  He  could 
not,  consistentiy  with  the  shipowner's  stipulation  that 
the  loading  should  take  place  only  when  the  ship  was 
afloat,  do  more  than  he  did.  The  unfortunate  delay 
was  tbe  result  of  a  s^pulation  by  the  shipowner, 
necessary  no  doubt  for  the  safety  of  his  ship,  but 
having  made  the  stipulation  he  must  bear  the  loss 
consequent  on  its  fulfilment.  The  learned  judge 
in  the  Court  of  Appeal  who  differed  from  the  majority 
of  the  court,  put  the  case  of  a  delay  in  the  loading 
which  might  last  for  six  months,  or  one  month,  under 
such  a  charter-party  as  the  present.  It  is  difficult  to 
suppose  that  any  shipowner  would  make  a  contract 
so  improvident  as  to  produce  this  result.  But  with 
the  utmost  deference  to  the  very  learned  jud^e,  I  can 
only  say  that  even  in  such  a  case  the  responsibility  of 
the  charterer  would  not  thereby  be  enlarged.  The 
shipowner  must  still  bear  the  consequence  of  the  delay. 
But  it  may  very  well  be  that  as  the  consequence  of 
the  adventure  was  found  to  be  so  disastrous  to  the 
shipowner,  on  the  authority  of  the  cases  cited  by  Mr. 
Bobson,  he  might  be  held  entitied  to  abandon  the 
contract  and  leave  the  harbour  unloaded — a  course 
which  would  certainly  not  entitle  him  to  make  a 
claim  of  damages  like  the  present,  in  which  no 
provirion  is  m»de  for  snob  a  contingency,  nor  even 
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for  a  limited  number  of  lay-days  on  the  lapsing  of 
which  a  claim  for  demurrage  would  arise. 

Judgment  appealed  from  affirmed^  and  appeal  die- 
missed  with  costs. 

Solicitors  for  appellants,  Botterell  A  Roche, 

Solicitors  for  respondents,  Parker  ^  Garrett  y  &  Ilolman, 


(Emit  of  SippeaL 


Nov.  8. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith  and  Collins,  L.J  J.) ) 

Watson  v.  Petts.  (a.) 

Practice — Appeal  from  chambers — Court  of  Appeal — 
Matters  of  practice  and  procedure — Prohibition  to 
county  court— -Judicature  Act,  1894  (67  &  58  Vict.  c. 
16),  8.  1,  sub'Section  4. 

Where  a  judge  at  chambers  has  made  an  order  either 
granting  or  refusing  an  application  for  a  writ  of  pro^ 
hibition  to  a  county  court,  the  appeal  from  such  order 
lies  to  the  Divisional  Court,  and  not  direct  to  the  Court 
of  Appeal, 

Appeal  by  the  defendant  from  an  order  of 
L^wrance,  J.,  at  chambers,  refusing  to  grant  a  writ 
of  prohibition  to  restrain  a  county  court  judge  from 
proceeding  further  on  an  order  made  by  him. 

The  order  of  the  county  court  judge  directed  the 
defendant  to  pay  costs  in  a  matter  which,  the 
defendant  alleged,  was  beyond  the  jurisdiction  of  the 
county  court  judge. 

Clarke  Hall,  for  the  plaintiff,  took  a  preliminary 
objection. — The  appeal  lies  to  the  Divisional  Court 
and  not  to  this  oourt.  The  refusal  to  grant  a  writ  of 
prohibition  is  not  a  matter  of  practice  or  procedure 
within  the  meaning  of  section  1,  sub-section  4,  of  the 
Judicature  Act,  1894. 

He  referred  also  to  section  132  of  the  County 
Courts  Act,  1888. 

J,  M,  Stone,  for  the  defendant. — The  appeal  is 
rightly  brought  to  this  court.  This  is  a  matter  of 
practice  and  procedure  within  the  meaning  of  the 
Act.  It  involves  an  important  question  as  to  the 
practice  and  procedure  of  the  county  court. 

A.  L.  Smith,  L.  J. — We  have  had  an  opportunity  of 
consoltiog  with  our  brother  Lords  Justices,  with  the 
exception  of  Bigby,  L.J.,  on  the  point  raised,  which  is 
whether,  when  an  application  ts  made  at  chambers  for 
an  order  to  prohibit  a  county  court  judge  from  pro- 
ceeding further  in  a  matter  before  him,  and  that 
application  is  refused,  the  appeal  is  to  the  Queen's 
Bench  Division  or  direct  to  the  Court  of  Appeal. 
This  depends  on  the  question  whether  an  application 
for  a  prohibition  to  restrain  an  inferior  court  from 
exceeding  its  jurisdiction  is  a  matter  of  practice  or 
procedure  within  the  meaning  of  section  1,  sub- 
section 4,  of  the  Judicature  Act,  1894.  We  are  of 
opinion  that  it  is  not,  and  that  the  apj^eal  therefore  is 
to  the  Divisional  Court  and  not  to  this  court  in  the 
first  instance.  The  practice  and  procedure  mentioned 
in  the  section  covers  matters  of  practice  and  procedure 
in  connection  with  a  cause  or  matter  in  the  High  Court, 
and  not  a  matter  in  which  a  county  court  ^  ndge  is  sought 
to  be  prohibited  from  exceeding  his  jurisdiction  in 
his  court.  In  this  case  it  is  said  that  the  county  court 
judge  did  something  in  his  court  without  jurisdiction, 

(a.)  Beported  by  F.  G.  BucKER,  Esq.,  Barrister- at- 

Law. 


and  an  application  is  made  to  a  judge  at  chambers, 
not  iu  any  cause  or  matter  in  the  High  Court,  bat  ia 
relation  to  that  which  the  county  court  judge  did  ia 
his  court.  Sub-section  4  does  not  apply,  and  the 
appeal  from  the  order  made  on  that  application  must 
go  to  the  Divisional  Court  and  not  to  this  court, 
because  it  is  not  transferred  by  that  sub-sectioa 
direct  to  this  court. 

Preliminary  objection  allowed. 

Solicitors  for  the  plaintiff,  Chester  &  Co, 

Solicitors  for  the  defendant,  G.  F,  Hwison,  Matthem, 
&  Co,,  for  John  Bamford,  Son,  &  Wilson,  Ashboorse. 


L  Q.  B.  Div.  ^ 

lith,  Bigby,  and  [ 
Williams,  L.  JJ.)  j 


Oct.  31. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
Yaughan 

Beg.  v.  The  Judge  of  the  Northallerton  Coustt 

Court,  (o.) 

Bankruptcy — County  court — Jurisdiction  of  county  court 
judge  in  bankruptcy — Certiorari — Order  for  arrett 
of  debtor — **  Has  absconded  or  is  aboui  to  abscond*^— 
Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c.  52).  m.  25, 
100,  102  {2)-'Bankruptcy  Act,  1890  (53  cfc  54  VicL  c 
71),  s,  7. 

A  writ  of  certiorari  does  not  lie  to  bring  up  an  order 
made  by  a  county  court  judge  sitting  in  bankruptcy. 

The  effect  of  section  25  (1)  (a)  of  the  Bankruptcy  Ad, 
1883,  as  amended  by  section  7  of  the  Bankruptcy  Ad, 
1890,  is  that  an  order  may  be  made  for  the  arrest  of  a 
debtor  if,  after  a  bankruptcy  notice  or  a  bankruptcy 
petition,  it  appears  to  the  court  that  there  is  probable 
reason  for  believing  that  the  debtor  has  absconded  before, 
or  has  absconded  or  is  about  to  abscond  after,  the  notice 
or  petition  for  any  of  the  purposes  mentioned  ia  the 
section. 

Appeal  from  the  judgment  of  a  Divisional  Corat 
(Wright  and  Darling,  JJ.),  discharging  a  rule  nisi  for 
a  writ  of  certiorari  to  bring  up  and  quash  a  warrant 
issued  by  the  judge  of  the  Northallerton  County 
Court  for  the  arrest  of  a  debtor  under  section  25  of 
the  Bankruptcy  Act,  1883. 

On  the  23rd  of  April,  1898,  a  petition  in  bank- 
ruptcy was  presented  against  the  debtor,  Frederick 
Herbert  Skinner,  in  the  Northallerton  County  Coori 

On  the  9  th  of  May  a  receiving  order  was  made,  and 
on  the  same  day  the  official  receiver  posted  a  notice  to 
the  debtor's  address  requiring  him  to  attend  a  meet- 
ing of  his  creditors  on  the  11th  of  May. 

The  debtor  having  made  default  in  attending  the 
meeting,  an  application  was  made  to  the  county  court 
judge  on  the  13th  of  May  for  an  order  directiuf^ 
a  warrant  to  be  issued  for  his  arrest  under  section  25 
of  the  Bankruptcy  Act,  1883. 

Sub-section  1  (a)  of  that  section  enacts  that  the 
court  may  by  warrant  cause  a  debtor  to  be  arrested, 
"  if  after  a  bankruptcy  notice  has  been  issued  under 
this  Act,  or  after  presentation  of  a  bankruptcy  petition 
by  or  against  him,  it  appears  to  the  oourt  that  there 
is  probable  reason  for  believing  that  he  is  abont  to 
abscond  with  a  view  of  avoiding  payment  of  the  debt 
in  respect  of  which  the  bankruptcy  notice  was  issaed, 
or  of  avoiding  service  of  a  bankruptcy  petition,  or  of 
avoiding  appearance  to  any  such  petition,  or  of  avoid- 
ing examination  in  respect  of  his  affairs,  or  of  other- 
wise avoiding,  delaying,  or  embarrassing  proceedings 
in  bankruptcy  against  him." 

Section  7  of  the  Bankruptcy  Act,  1890,  enacts  as 

(a.)  Beported  by  F.  G.  Buoksr,  Esq.,  Barriater* 

at-Law. 
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fbllowB :  *'  Sectioii  twenty-five  of  the  prinoipal  Act 
(rdatisg  to  the  arrest  of  a  debtor  under  certain 
.  drcomstuioee)  shall  be  read  and  oonstrued  as  if  the 
words  '  believing  that  he  has  absconded  or  is  about  to 
ftbsoond '  were  substituted  for  the  words  '  believing 
that  he  is  about  to  abscond.' " 

On  the  hearing  of  the  application  evidence  was 
jciren  showing  that  on  the  12th  of  April,  1898»  the 
debtor  was  insolvent  and  was  being  pressed  by  his 
xatditors,  and  that  on  that  day  he  departed  from  his 
dwelUng-house  for  the  purpose  of  delaying  his 
creditors  and  escaping  payment  of  his  debts. 

The  county  court  judge  made  an  order  directing  a 
warrant  to  be  issued  for  the  arrest  of  the  debtor,  and 
a  warrant  was  issued  accordingly.  The  warrant 
ncited  that  "  by  evidence  taken  upon  oath  it  hath 
been  made  to  appear  to  the  satisfaction  of  the  court 
that  there  is  probable  reason  to  suspect  and  believe 
that  the  said  Frederick  Herbert  Skinner  is  avoiding 
examination  in  respect  of  his  affairs,  and  is  otherwise 
delaying  or  embarrassing  the  proceedings  in  bank- 
)tcy  against  him.*' 

The  debtor  was  arrested  under  this  warrant  on  the 
|l8t  of  May,  but  three  days  later  he  was  released  on 
making  an  affidavit  of  apology  and  undertaking 
0  give  all  information  which  might  be  required. 
The  debtor  then  obtained  a  rule  nisi  for  a  writ  of 
trticrari  on  the  grounds  that  the  county  court  judge 
id  DO  jurisdiction  to  order  the  warrant  to  be  issued, 
d  that  it  was  irregular  on  the  face  of  it. 
The  Divisional  Court  discharged  the  rule,  on  the 
mid  that  by  section  100  of  fiie  Bankruptcy  Act, 
8^,  a  county  court  judge  exercising   bankruptcy 
aiisdiction  had  all  the  powers  of  a  judge  of  the  High 
and  therefore,  on  the  principle  of  the  decision 
the  case  of  In  re  Neio  Far  Consols  {Limited),  46 
.  B.  369,  [1898]  1  Q.  B.  669.  a  writ  of  certioraH 
oald  not  lie  to  bring  up  an  order  made  by  a  county 
nrt  judge  exercisiDg  buikrnptcy  jurisdiction. 
The  debtor  appealed. 

i2.  0.  Olenn  and  Horridge^  for  the  debtor, — The 

it  was    issued    without   jurisdiction.      First, 

^re  was  no  evidence  that  the  debtor  had  absconded 

was  about  to  abscond  for  any  of  the  purposes 

ttioned    in  section   25  of   the  Bankruptcy  Act. 

idly,  if  he  did  abscond  at  all,  it  was  not  aiter  the 

itation  of  the  bankruptcy  petition,  as  required 

sub- section  1  (a),  but  before  it.    The  words  "  after 

bankruptcy  notice  has  been  issued  under  this  Act, 

after  the  presentation  of  a  bankruptcy  petition  by 

sgainst  him "  are  words  governing  the  whole  of 

sub- section,  even  when  it  is  amended  by  section  7 

the  Bankruptcy  Act,  1890.    The  warrant  is  also 

'  on  the  face  of  it,  in  that  it  does  not  state  that  the 

bbtor  absconded  or  was  about  to  abscond.      This 

is  not  governed    by    In  re  New  Far   Consols 

limited),  for  in  that  case  the  county  court  judge  was 

lot  acting  outside  his  powers. 

Sir  R,  li.  Finkti/,  5.Cr.,  and  Muir  Mackenzie,  for  the 
receiver. 

Cur,  adv.  vult, 

Oct.  31.--^A.  L.  Smtth,  L.J.,  read  the  following 
jodgment :  The  question  in  this  case  is  whether  the 
Bmsiaiial  Court  was  right  in  refusing  a  certiorari  to 
hring  up  to  be  quashed  a  warrant  of  arrest  under 
whi&  the  applicant.  Skinner,  had  been  arrested  and 
nbeequentiy  discharged.  I  agree  with  what  my 
brother  Wright  said  as  to  the  inutility  of  the  applica- 
lioo,  for  Skinner,  long  before  the  motion  was  made 
on  his  behalf,  had  been  discharged  from  custody ;  but 
ai  the  point  is  brought  up  here  upon  appeal,  and 
stoittiy  ugued  for  the  applicant,  it  must  be  deter- 
anned.    fifennftr  is  a  solicitor,  and  in  the  month  of 


April,   1898,  he  was  in  embarrassed   circumstances 
and  upon  the  12th  of  that  month  he  left  his  home. 
His  imde  gave  evidence,  which  was  before  the  learned 
county  court  judffe,  that  Skinner  was  upon  the  12th 
of  April  hopelesuy  insolvent,  that  his  creditors  were 
pressing  him,  and  that  the  uncle  believed  that  Skinner 
had  departed  from  his  dwelling-house  for  the  purpose 
of  delaying^  his  creditors  and  escaping  payment  of  his 
debts.    This  and  other  like  evidence  oeing  before  the 
county  court  judge  sitting  in  bankruptcy,  he  had 
ample  evidence  upon  which  to  find  as  he  did  that 
Skinner  had  absconded,  which  gave  him  jurisdiction 
to  order  the  issue  of  a  warrant  for  the  arrest  of  the 
applicant,  under  section '25  of  the  Bankruptcy  Act, 
1883,  as  amended  by  section  7  of  the  Bankruptcy  Act, 
1890,  assuming  that  those  sections  taken  together 
have  not  the  limitation  now  contended  for  on  behalf 
of    the   applicant.      It  is  said   that  these  sections 
gave  no  jurisdiction  to  the   learned  county  court 
judge   to   order   the   issue   of  a    warrant  —  first, 
because  there  was  no  evidence  to  give  ground  for 
believing  that  Skinner  had  absconded  or  was  about 
to  abscond  with  a  view  of  avoiding  payment  of  his 
debts ;  but  this  point  is  totally  untenable  in  fact ;  and 
secondly,  because  the  county  court  judge  sitting  in 
bankruptcy  could  only  order  the  issue  of  a  warrant  of 
arrest  ii  a  debtor  was  about  to  abscond  after  a  bank- 
ruptcy notice  had  been  issued  or  after  presentation  of 
a  bankruptcy  petition,  and,  as  Mr.  Skinner  left  his 
home  before  either  the  one  or  the  other,  his  arrest 
was  ordered  without  jurisdiction.    In  my  judgment, 
section  7  of  the  Banlmiptcy  Act,  1890,  was  enacted 
by  way  of  amendment  to  section  25  (1)  (a)  of  the 
Baukruptcy  Act,  1883,  to  meet  this  point.    Section 
25  (1)  (a)  of  the  Bankruptcy  Act,  188^,  coupled  with 
section  7  of  the  Act  of  1890,  reads  thus :  "  If  after  a 
bankruptcy  notice  has  been  issued  under  this  Act,  or 
after  the  presentation  of  a  bankruptcy  petition,  it 
appears  to  the  court  that  there  is  probable  reason  for 
believing  that  the  debtor  has  absconded  or  is  about  to 
abscond,"   then  a  warrant  may  be  granted.     The 
words  **  has  absconded,"  when  taken  in  conjunction 
with  <<  about  to  abscond,"  are  in  my  judgment  with- 
out limitation  as  to  time,  and  mean  has  absconded 
before,  or  has  absconded  or  is  about  to  abscond  after 
the  notice  or  petition ;  and,  indeed,  what  good  reason 
is  there  to  induce  the  couii  to  hold  tiiat  there  is  no 
jurisdiction  to  order  the  issue  of  a  warrant  if  the 
debtor  has  absconded  the  day  before  the  notice  or 
petition,  whereas  there  is  jurisdiction  if  he  absconds 
or  is  about  to  abscond  the  day  after  ?    I  see  no  sense 
in  this,  and  in  my  judgment  the  Solicitor-General 
is  right  upon  his  construction  of  these  two  sections 
taken  together.     A  third  point  was  then  taken  for 
the  applicant,  and  it  was  said  that  the  warrant  was 
bad  upon  its  face,  because  it  did  not  show  the  offence 
committed  by  the  debtor.    Be  it  so.    But  the  county 
court  judge  was  sitting  in  bankruptcy  when  he  made 
the  order  for  the  issue  of  the  warrant,  and  this  is 
beyond  dispute.    Now,  what  is  his  jurisdiction  when 
sitting  in  bankruptcy?    By  section  92  (1)  of  the 
Bankruptcy  Act,  1883,  it  is  enacted  that  **  the  courts 
having  jurisdiction  in  bankruptcy  shall  be  the  High 
Court  and  the  county  courts."    By  section  93  (1)  it  is 
enacted,  '*  From  and  after  the  commencement  of  tiiis 
Act  the  London  Bankruptcy  Court  shall  be  united  and 
consolidated  with  and  form  part  of  the   Supreme 
Court  of   Judicature,  and   the   jurisdiction  of   the 
London  Bankruptcy  Court  shall  he  transferred  to  the 
High  Court."      By  section  100,  "  A  county  court 
shall  for  the  puiposes  of  its  bankruptcy  jurisdiction 
in  addition  to  the  ordinary  powers  of  the  court  have 
aU  the  powers  and  jurisdiction  of  the  High  Court, 
and  the  orders  of  the  court  may  be  enforced  accord- 
ingly in  manner  prescribed."    By  section  102  (2), 
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**  A  court  having  jurisdiction  in  bankruptcy  under 
this  Act  shall  not  be  subject  to  be  restrained  in  the 
execution  of  its  powers  under  this  Act  by  the  order 
of  any  other  court,  nor  shall  any  appeal  lie  from  its 
decisions  except  in  manner  directed  by  this  Act." 
And  by  section  104  (1),  '*  Every  court  having  juris* 
diction  in  bankruptcy  under  this  Act  may  review, 
rescind,  or  vary  any  order  made  by  it  under  its  bank- 
ruptcy jurisdiction."  In  my  judgment  the  result  of 
these  sections  is  that  the  position  of  a  county  court 
judge  sitting  in  bankruptcy  and  exeroisiug  bankruptcy 
jurisdiction  and  acting  within  that  jurisdiction  is  a 
position  similar  to  that  of  a  judge  of  the  High  Court 
exercising  his  jurisdiction,  and  that,  as  long  as  a 
county  court  judge  is  exercising  bankruptcy  juris- 
diction, the  remedy  by  which  to  qnestion  an  order 
made  by  such  a  judge,  when  exercising  such  juris- 
diction, if  such  order  requires  alteration  or  amend- 
ment, is  by  application  to  the  judge  himself  sitting  in 
bankruptcy,  and  then  perhaps  by  appeal  to  the 
Divisional  Court,  and  not  by  certiorari  to  bring  up  the 
order  into  the  Queen's  Bench  Division.  This  is  the 
procedure  which  this  court  held  in  the  case  of  In  re 
New  Par  Consols  to  be  the  proper  procedure  under 
sections  in  the  Winding-up  Acts,  which  as  to  this  are 
equivalent  to  section  100  in  the  Bankruptcy  Act,  1883. 
The  present  case  appears  to  me  to  be  even  a  stronger 
case  than  In  re  New  Par  Consols,  and  for  the  reasons 
above  given  I  think  that  this  appeal  should  be  dis- 
missed, and  with  costs. 

BiGBY,  L.J.,  concurred. 

Yatjghan  Williams,  L.J.,  read  the  following 
judgment:  Having  regard  to  the  decision  of  the 
Court  of  Appeal  in  the  case  of  In  re  New  Par 
Consols,  a  decision  which  binds  this  court,  I  do  not 
see  how  it  can  possibly  be  said  that  the  order  of  the 
county  court  judge  can  be  made  the  subject  of  a  writ 
of  certiorari  by  the  Queen's  Bench  Division,  and  I 
think,  therefore,  that  this  appeal  must  be  dismissed. 
In  that  case  it  was  held  by  the  Court  of  Appeal  that, 
inasmuch  as  a  county  court  judge  had  jurisdiction  to 
wind  up  the  company  and  had  for  the  purposes  of 
that  jurisdiction  all  the  powers  of  the  High  Court,  and 
was  therefore  for  that  purpose  placed  on  an  equal 
footing  with  the  judge  of  uie  Hogh  Court,  the  pro- 
hibition would  not  lie,  and  I  agree  with  A,  L.  Smith, 
L.J.,  that  on  the  principle  of  that  decision  a  writ  of 
certiorari  cannot  be  issued  to  bring  up  the  order  of 
the  county  court  judge  exercising  jurisdiction  in 
bankrupted,  and,  I  thmk,  could  not  be  brought  up, 
even  though  the  county  court  judge  might  haye  mis- 
construed the  section  under  whicm  he  purported  to 
issue  the  warrant  in  question,  or  even  though  the 
Warrant  in  question  might  have  been  bad  on  the  face 
of  it  as  being  based  ex  fade  and  by  its  terms  on  facts 
which,  under  the  Bankruptcy  Acts,  would  not  have 
justified  the  issue  of  the  v^arrant  of  arrest,  or  had 
been  based  upon  affidavits  which  did  not  disclose  any 
conduct  of  the  debtor  justifying  the  arrest.  It  is 
sufficient  to  say  that  the  Queen's  Bench  Division 
has  no  power  to  prohibit  a  judge  of  the  High 
Court  or  to  issue  a  certiorari  to  bring  up  his  order, 
nor,  according  to  the  decision  in  the  New  Par 
Consols  case,  to  prohibit  the  county  court  judge 
or  bring  up  his  order  in  a  matter  in  respect  of 
which  he  is  by  statute  invested  with  the  powers 
of  the  High  Court,  and  therefore  placed  on  an  equal 
footing  with  a  judge  of  the  High  Court.  The  cases 
in  which  a  certiorari  has  gone  to  bring  up  the  order 
of  an  inferior  court  exceeding  its  jurisdiction,  even 
when  a  certiorari  has  been  taken  away  by  statute, 
do  not  seem  to  me  to  touch  the  present  case,  because 
the  basis  of  the  decision  in  the  New  Par  Consols  case 
was  that  the  judge  of  the  county  court  exeKsLsing 


jurisdiction  in  a  matter  in  which  the  statute  gave  bim 
seisin  was  not  an  inferior  court,  because  in  such  a 
matter  the  statute  gave  him  all  the  powers  of  a  judge 
otihe  High  Conrt.  This  being  so,  it  is  not  neoessuy 
for  me  to  express  any  opinion  on  the  decision  whidi 
binds  me  or  upon  any  of  the  contentious  impeach* 
ing  the  order  of  arrest  to  which  I  have  referred,  or  as 
to  how  far  the  issue  of  the  writ  is  discretionaiy.  A 
judge  of  the  High  Court  in  the  exercise  of  his  juris- 
diction cannot  be  controlled  by  writs  of  prohibition  or 
certiorari,  but  only  by  appeial,  and  if  the^  comity 
court  judge  in  the  exercise  of  bankruptcy  jarisdiotiaD 
is,  as  woiud  seem  to  be  the  case  from  the  dedsienin 
In  re  New  Par  Consols,  placed  on  an  equal  fooiiog, 
he  is  judge  of  law  and  fact,  and  his  judgments  are 
subject  to  appeal  only  and  cannot  be  reviewed  by 
certiorari.  This  is  not  a  case  in  which  it  is,  or  ooold 
be,  suggested  that  the  particular  bankruptcy  is  a 
matter  not  coming  witlun  the  cogmzanoe  of  Hbn 
particular  county  court,  the  judge  of  the  comity 
court  being,  according  to  the  principle  of  the  dedoon 
in  In  re  New  Par  Consols,  a  judge  of  co-ordinate 
jurisdiction  with  the  judges  of  the  High  Court  The 
question  whether  this  particular  debtor  has  by  his 
conduct  rendered  hunself  liable,  under  the  Bankniptcy 
Acts,  to  be  arrested  is  a  question  depending  partly  on 
law  and  partly  on  fact,  which  question,  aooording  to 
the  meaning  of  the  Bankruptcy  Acts,  the  ooonty 
court  as  a  High  Court  is  to  decide,  subject  only  to 
that  appeal  to  the  Divisional  Conrt  or  with  leave  to 
higher  courts  which  is  given  in  the  matter.  If 
the  first  step  is  right — that  is,  if  In  re  New  Par 
Consols  is  rightly  decided  in  principle — all  the  reit 
seems  to  follow  of  necessity. 

Appeal  dismissed. 

Solicitors  for  the  debtor,  Skinner,  Son,  &  Church, 
Sunderland. 

Solicitor  for  the  official  receiver.    Solicitor  to 
Board  of  Trade, 


1  Q.  B.  Div.  ) 
lith,  Bigby,  and  > 
Williams,  L.JJ.) ) 


July  2,  1898. 


From  Q.  B.  Div. 
(A.  L.  Smith 
Yaughan 

WooLF  V.  Hamilton,  (a.) 

Gaming — Betting — Horse-racing — Cheque  given  in  ywy- 
ment  of  hets — Holder  for  value  with  notice — Illegal 
consideration — 9  Anne,  c.  14,  s,  1 — 6  &  7  WUL  4,  c 
41,  s.  1. 

A  cheque  vhis  drawn  hy  the  defendant  in  payment  of 
bets  lost  by  him  to  the  payee  upon  horse-races,  a^d  vfos 
indorsed  for  value  by  the  payee  to  the  plaintiff,  who  had 
notice  of  the  consideration  for  which  it  was  draion. 

Held,  that  the  cheque  mus;t  be  deemed  to  have  been 
drawn  upon  an  illegal  consideration,  and  thaJt  the  ptatn- 
tiff,  who  had  notice  thereof,  coxdd  not  recover  upon  it. 

Appeal  from  the  judgment  of  Darling,  J.,  in  favour 
of  the  defendant  at  the  trial  of  the  action  withoat  a 
jury. 

The  action  was  brought  to  recover  £84  3s.  9d.  upon 
a  dishonoured  cheque  which  had  been  drawn  l^  the 
defendant,  payable  to  the  order  of  Wilsoo,  and 
indorsed  by  Wilson  to  the  plaintiff  for  value.  The 
cheque  was  given  to  Wilson  in  payment  of  beta  lost 
by  the  defendant  to  him  upon  horse-races,  and  the 
plaintiff  took  the  cheque  with  knowledge  thereof. 
Darling,  J.,  held  that,  as  the  plaintiff  took  the  cheque 

(a.)  Beported  by  W.  F.  Bab&t,  Esq.,  BarriBter- 

at-Law. 
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with  sotioe  of  the  consideration,  lie  oould  not  recover, 
and  g&ve  judgment  for  the  defendant.  The  plaintiff 
app^ed. 

Bitkr  {F.  W.  Shertffood  with  him),  for  the  plaintiff. 
—The  cheque,  being  giyen  for  a  bet  on  a  horse-xace, 
miut  be  deemed  to  have  been  given  for  a  void  con- 
ddemtion — that  is,  without  consideration,  under  8  &  9 
Yict  c.  109,  8.  18.  But  a  holder  for  value  can 
recover  on  it.  A  horse-race  is  not  a  game  within 
9  Anne,  c«  14,  s.  1,  which  makes  bills  and  other 
secoiities  given  for  money  won  at  gaming  at  cards, 
Ac,  or  other  game  or  games,  or  by  betting  on  the 
gunee,  void.  Horse-races  were  expressly  mentioned 
in  16  Oar.  2,  c  7,  and  section  3  of  that  statute  made 
hills  and  other  securities  for  bets  ezceediog  £100  void. 
^Hiat  Act  has,  however,  been  repealed  by  section  15 
of  8  &  9  Yict.  c  109.  5  &  6  Will.  4,  c.  41,  s.  1. 
repealed  so  much  of  the  statute  of  Anne  as  enacted 
tint  any  note,  bill,  or  mortgage  should  be  abso- 
lutely void,  and  enacted  that  every  note,  bill,  or 
mortgsge  which  would  have  been  absolutely  void 
nnderthoee  statutes  should  be  deemed  and  taken  to 
have  been  made,  drawn,  accepted,  given,  or  executed 
for  an  illegal  consideration.  There  are  certain  old 
cases — Goodbum  v.  Marley,  2  Stra.  1159;  Lynctllv, 
Longhotliom,  2  Wils.  36  ;  and  Blaxton  v.  Pye,  2  Wils. 
309— which  decided  that  horse-racing  was  a  game 
within  9  Anne,  c.  14,  but  those  cases  were  wrongly 
decided,  and  are  not  binding  upon  this  coart.  Apple- 
garth  V.  CoUey,  10  M.  &  W.  723,  merely  followed  the 
older  authorities  upon  this  point. 

He  also  referred  to  Lilley  v.  Bankin,  56  L.  J. 
a  B.  248,  35  W.  B.  Dig.  169. 

F.  Shewdl  Cooper  {G.  A.  Cave-Orme  with  him),  for 
fte  defendant,  was  not  called  upon. 

A.  L.  Smith,  L.  J. — This  is  an  action  upon  a  cheque 
given  in  payment  of  bets  lost  on  horse-races,  the 
plaintiff  being  an  indorsee  for  value  who  took  the 
cheque  with  nolice  of  the  above  fact.  The  learned 
judge  held  that  the  plaintiff  could  not  recover.  It 
hss  been  decided  in  more  than  one  case 
that  horse-racing  is  a  "  game  "  within  9  Anne,  c.  14. 
Horse-racing  was  expressly  mentioned  in  16  Oar.  2, 
e.  7,  a  statute  which  has  now  been  repealed,  and  the 
cases  have  decided  that  the  games  contemplated  in 
the  statute  of  Anne  are  the  same  as  those  referred  to 
in  the  statute  of  Charles  2.  Therefore  horse-racing 
oomes  within  the  statute  of  Anne.  We  cannot 
overmle  those  authorities  even  if  we  did  not  agree 
with  them,  seeing  that  Parliament  has  been  legislating 
ahout  these  matters  upon  several  occasions,  and  has 
never  touched  those  decisioDs.  That  being  so,  the 
case  becomes  clear.  5  &  6  Will.  4,  c.  41,  s.  1,  has 
repealed  so  much  of  the  statute  of  Anne  as  declared 
that  any  note,  bill,  or  mortgage  should  be  absolutely 
void,  and  enacted  that  every  such  bill,  note,  or 
mortgage  should  be  deemed  and  taken  to  have  been 
made,  drawn,  accepted,  given,  or  executed  for  an  illegal 
consideration.  The  effect  of  that  is  that  a  person 
who  gives  value  for  a  bill  or  note  with  notice  that  it 
was  originally  given  for  an  illegal  consideration  can- 
not recover  upon  it.  A  cheque  given  in  payment  of 
a  bet  lost  upon  horse-raciog  is  deemed  to  have  been 
given  for  an  illegal  consideration,  and  the  person  who 
takes  it  with  notice,  though  he  gave  value  for  it, 
oaonot  reoover  upon  it. 

BiOBT,  L.J.,  concurred. 

Vatjgiiak  WiLiiiAMS,  L.  J.— I  agree.  I  will  only 
sdd  one  passage  from  the  judgment  of  Lord  Camp- 
hell,  C.J:,  in  Hay  v.  Ayling,  16  Q.  B.  423,  at  p.  431 : 
"As  the  law  now  stands  the  illegality  of  the  gaming 
coneidastion   would    be  immaterial  to  a  bond  fide 


holder  without  notice  of  the  consideration ;  but  the 
plea  goes  on  to  allege  (what  was  distinctly  proved) 
that  the  plaintiff,  before  and  at  the  several  times 
when  the  bills  were  made  and  accepted,  had  notice 
of  the  premises  aforesaid,  and  took  the  said  bills 
from  the  defendant  with  the  said  notice."  In  that 
case  the  bills  of  exchange  were  given  in  payment  of 
a  bet  lost  upon  a  horse-race. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  H,  Dade  &  Co. 

Solicitor  for  the  defendant,  W.  II,  Curtis. 


From  Q.  B.  Div.  (Mathew,  J.)  ) 
(A.  L.  Smith,  Bigby.  and     ?    June  16, 17, 1898. 
Yaughan  Williams,  L.JJ.)     j 

Sea  Insuraitoe  Co.  v,  Blogg.  (a.) 

Insurance^  marine  —  Steamers  **  sailing  on  or  after 
the  1st  of  March** — ** Sailing ,**  what  constitutes — 
Attachment  of  risk. 

The  plaintiff  company  were  reinsured  on  flour  in 
steamers  "  sailing  on  or  after  the  1st  of  March.**  A  steatner 
completed  her  loading  alongside  a  wharf  in  a  river  about 
10  p,m.  on  the  29th  of  February.  The  steamer  was  then 
moved  a  short  distance  out  into  mid-stream,  where  she 
anchored  till  8  a,m,  on  the  \st  of  March,  when  she 
proceeded  down  the  river  on  lier  voyage.  By  leaving  the 
wharf  on  the  previous  evening  the  steamer  was  placed  in 
a  more  advantageous  position  for  making  a  start,  but  the 
master*s  sole  intention  in  moving  the  steamer  was  to 
prevent  the  crew  from  leaving  the  steamer  during  the 
night.  The  steamer  and  her  cargo  having  become  a  total 
loesn 

Held,  that  the  steamer  sailed  on  the  1st  of  March,  and 
not  on  the  29th  of  February,  and  that  the  loss  was 
covered  by  the  policy. 

Appeal  of  the  defendant  from  the  judgment  of 
Mathew,  J.,  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  to  recover  a  total  loss  on 
cargo  per  steamship  Massasoit  under  a  policy  of  rein- 
surance subscribed  by  the  defendant  and  other  under- 
writers. By  that  policy  the  plaintiffjei  were  reinsured 
**  at  and  from  ports  in  the  United  States  to  ports  in 
Europe  "  on  flour  per  **  steamers  as  attached  sailing 
on  and  after  the  1st  of  March,  1896."  Amongst  the 
declarations  attached  to  the  policy  was  one  on  flour 
per  The  Massasoit  on  a  voyage  from  Newport  News, 
James  River,  Yirgioia,  to  London. 

In  February,  1896,  The  Massasoit  was  loading  her 
cargo  alongside  a  wharf  at  Newport  News.  The 
loading  was  finished  between  9  and  10  p.m.  on  the 
29th  of  February.  By  a  rule  of  the  pilotage  authori- 
ties of  the  port  foreign-going  vessels  are  not  allowed 
to  go  to  sea  after  dark,  owing  to  the  difi&culties  of 
navigation  and  the  absence  of  leading  lights  in  the 
river.  After  the  loading  was  finished  the  master 
moved  The  Massasoit  about  five  hundred  yards  out 
from  the  wharf  into  mid-stream  where  the  vessel  re- 
mained at  anchor  until  the  following  morning.  Tins 
was  done  in  order  to  prevent  the  crew  from  going  on 
shore  and  getting  drunk.  The  Massasoit  had  cleared 
at  the  custom  house  before  she  finished  loading,  but 
in  accordance  with  the  usual  practice  of  the  port  a 
custom  house  officer  was  on  board  when  she  left  the 
wharf  and  he  remained  on  board  until  about  8  a.m. 
on  the  1st  of  March,  when  he  went  ashore  and  the 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
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vessel  proceeded  to  sea.  TJie  MasdOBoit  and  her  cargo 
eyentually  became  a  total  loss. 

By  being  anchored  in  the  stream  a  vessel  would 
gain  an  advantage  of  a  few  minutes  in  getting  imder 
way  as  against  ano^er  vessel  starting  from  alongside 
the  wharf,  but  the  master,  when  he  moved  the  vessel 
on  the  29th  of  February,  was  not  influenced  by  that 
consideration. 

Mathew,  J.,  held  that  The  Massasoit  sailed  on  the 
1st  of  March,  1896,  and  gave  judgment  for  the 
plaintiflFs. 

The  defendant  appealed. 

Pick/ord,  Q.C^  and  ScruUoriy  for  the  defendant. — 
The  question  is,  did  the  vessel  sail  on  the  29th  of 
February  or  on  the  Ist  of  March.  When  she  left 
the  whiurf  on  the  29  th  of  February  she  had  finished 
loading,  and  was  ready  for  sea,  and  she  was 
placed  in  a  more  advantageous  position  for  pro- 
ceeding down  the  river  on  the  following  day.  That 
is  sufficient  to  constitute  the  leaving  of  the  wharf 
an  act  of  "sailing."  It  is  immaterial  that  the 
master  knew  that  he  could  only  proceed  a  short 
distance  that  evening,  or  that  one  of  his  objects  in 
leaving  the  wharf  was  to  keep  the  crew  on  board 
during  the  night. 

They  eited  FiUegrew  v.  Pringle^  3  B.  &  Ad.  514 ; 
Cochrane  v.  Fisher,  2  Or.  &  M.  581, 1  Or.  M.  &  R.  809  ; 
Moir  V.  Royai  Exchange  Assurance  Co,,  3  M.  &  Sel. 
461 ;  "  The  City  of  Cambridge,**  22  W.  B.  678,  L.  R. 
5  P.  C.  461 ;  •*  The  Cachapool,**  7  P.  D.  217,  30  W.  B. 
Dig.  190;  Lang  v.  Anderdon,  3  B.  &  C.  495. 

Joseph  Walton,  Q»C,,  and  Carver,  Q,C.,  for  the 
plaintifEiB. — ^The  question  whether  any  particular  act 
constitutes  a  "sailing"  or  not  depends  on  the 
intention  with  which  that  act  was  done.  '  In  this  case 
the  learned  judge  has  rightly  inferred  from  the 
evidence  that  when  the  master  left  the  wharf  on  the 
29th  of  February  he  had  no  intention  of  sailing. 

A.  L.  Smith,  L.  J. — The  question  in  this  case  is 
whetiier  the  ship,  the  goods  on  which  were  reinsured 
by  the  defendant,  sailed  before  the  Ist  of  March.  If 
she  did  the  loss  is  not  covered  by  the  policy. 
Cochrane  v.  Fisher  and  the  other  cases  cited  show 
that  the  question  to  be  considered  is.  What  was  the 
intention  with  which  the  particular  act  was  done 
which  is  said  to  constitute  the  sailing  ?  That  is,  I 
think,  quite  clear.  We  must  see,  therefore,  whether 
there  is  any  evidence  on  which  it  could  be  found  that 
when  the  master  moved  the  ship  from  the  quay  side 
on  the  29th  of  February  it  was  his  intention  that  the 
ship  should  then  sail.  In  my  opinion  the  evidence 
shows  conclusively  that  there  was  no  such  intention, 
but  that  the  intention  was  to  sail  on  the  Ist  of 
March.  It  has  been  suggested  on  behalf  of  the 
defendant  that  because  the  ship  went  500  yards  out 
into  the  stream  on  that  evening,  she  must  be  regarded 
as  having  then  commenced  her  voyage.  I  agree  that 
a  ship  may  move  from  alongside  a  wharf  and  so  a 
short  distance  and  then  stop,  and  nevertheless  be  held 
to  have  begun  her  voyage,  but  I  think  that  in  this 
case  there  was  no  intention  to  sail  before  the  1st  of 
March.  In  my  opinion  the  judgment  of  Mathew,  J,, 
was  right,  and  this  appeal  must  be  dismissed. 

BiGBY,  L.J. — I  agree.  The  question  is  one  of 
intention.  It  cannot  be  said  that  whenever  a  ship 
goes  a  short  way  from  her  moorings  she  has  com- 
menced her  voyage.  If  that  were  so,  I  do  not  see 
how  any  question  could  have  arisen  in  the  case  of 
Cochrane  v.  Fisher,  I  agree  that  if  a  ship  goes  out  of 
port  and  anchors  near  the  beur  in  order  to  get  the 
utmost  advantage  from  the  tide,  the  voyage  must  be 
considered  to  have  begun  when  the  ship  first  started. 

Vatjghan  Williams,  L.J. — I  agree*    I  think  that 


in  these  cases  the  intention  with  which  the  act  wu 
done  should  be  deduced  as  far  as  possible  from  the 
facts  of  the  case  and  not  from  the  evidence  as  to  what 
was  afterwards  said  to  have  been  the  intention. 
Further,  I  think  that  if  a  ship  is  ready  to  start  on  her 
voyage,  with  her  loading  completed  and  her  crew  sSL  on 
board,  and  she  moves  from  alongside  the  wharf  where 
she  has  been  loading,  and  goes  a  short  distance  on 
her  voya^  and  is  prevented  by  some  physical  reason 
from  g^ing  further,  then,  in  the  absence  of  any 
further  evidence,  the  inference  to  be  drawn  is  that  the 
ship  has  sailed  within  the  meaning  of  that  word  in  a 
policy  of  iDSurance.  But  I  entirely  agree  that  there 
must  be  a  sailing  which  is  intended  to  be  aoommenoe- 
ment  of  the  voyage,  and  if  a  ship  is  not  ready  to 
start,  that  is  evidence  to  show  that  the  sailing  is  not 
a  commencement  of  the  voyage.  It  seems  to  me  that 
although  a  ^md  fade  case  of  sailing  has  been 
established  in  this  case  by  showing  the  condition  of 
the  ship  at  the  time  she  started  from  the  wharf ;  and 
by  showing  that  her  stay  during  the  night  in  the 
river  was  caused  by  the  regulations  of  the  port,  yet  in 
my  opinion  the  inference  as  to  the  voyage  haring 
commenced  on  the  29th  of  February  is  negatived 
when  the  whole  of  the  evidence  is  looked  at.  The 
facts  account  for  the  moving  of  the  ship  into  the 
middle  of  the  river  quite  independently  of  any 
intention  to  commence  the  voyage  at  that  time ;  under 
these  ciroumstances  I  think  that  the  inference  drawn 
by  Mathew,  J.,  from  the  evidence  was  right. 

Appeal  dismissed. 

Solicitors   for   the   plaintiff  company,   Bowdiffe 
Rawle,  &  Co.,  for  Hill,  Dickinson  &  Co.,  Liverpool. 

Solicitors   for   the   defendant,    WaUorn,    Johnson, 
Bubb  &  Wha;tt(m. 
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Wauton  v.  Coppabd.  (a.) 


Vendor  and  purchaser — Restrictive  covenant — Gonstme- 
tion — Injurious  or  offensive  or  disagreeable  noiM  or 
nuisance — Carrying  on  school — Action  for  rescissum 
of  contract, 

W.  entered  into  negotiations  with  the  defendanfs 
agent  for  the  purchase  of  a  house  far  the  purpose  of 
carrying  on  a  boys*  school,  and  was  induced  to  enter  into 
a  contract  to  purchase  the  house  by  his  representing  thai 
there  was  no  covenant  which  would  interfere  with  W*s 
carrying  on  his  scTwol  there.  W.  subsequently  discovered 
that  the  house  was  subject  to  a  covenant  which,  after 
specially  restraining  certain  trades  or  businesses  from 
being  carried  on,  provided  t?iat  there  should  not  be 
carried  on  upon  the  premises  any  trade  or  business  or 
occupation  whatsoever  whereby  (inter  alia)  any  injurious 
or  offensive  or  disagreeable  noise  or  nuisance  should  or 
might  be  occasioned,  caused,  or  made.  He  thereupom 
brought  an  action  for  rescission  of  the  contract,  and 
return  of  the  deposit  made  by  him,  with  interest. 

Held,  that  the  covenant  was  not  limited  to  trades  or 
businesses  ejusdem  generis  as  those  specifically  men- 
tibned  ;  that  the  carrying  on  of  a  boys*  school  woiUd  come 
within  the  prohibition  of  the  covenant ;  thai  the  agent* s 
representation  was  as  to  a  fact,  and  not  a  mere  statemetd 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Banister-at- 

Law. 
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of  law;  and^  therefore,  that  the  plaintiff  vxu  entiUed  to 
succeed  in  his  action, 
Tod-Heatly  v.  Benham,  37  W.  B.  38,  40  Ch.  D.  80, 

foUowed. 

Actioo. 

Wanton,  a  achoolmaster,  entered  into  negotiations 
with  the  defendant's  agent  for  the  purchase  of  a 
freehold  house  and  grounds  at  Tunbridge  Wells  for 
the  purpose  of  carrying  on  a  boys'  school  there.  He 
made  particular  inquiries  of  the  defendant's  agent  as 
to  whether  there  were  any  covenants  affecting  the 
premises  which  would  prevent  his  using  the  place 
ss  a  hojs'  school,  and  he  was  in  substance  informed 
by  the  agent  that  there  was  no  covenant  which  would 
interfere  with  his  so  doing. 

He  1^  several  interviews  with  the  agent,  in  the 
eoune  of  which  the  existence  of  a  deed  of  covenants 
of  the  3rd  of  November,  1851,  relating  to  the  property 
of  which  the  said  premises  formed  part  was  disclosed, 
but  the  plaintiff  was  told  that  he  could  not  inspect 
the  deed,  which  was  in  London,  and  was  assured  that 
it  imposed  no  restriction  which  would  interfere  with 
the  plaintiff's  carrying  on  a  boys'  school  on  the  said 
premises.  The  plaintiff  thereupon  signed  an  offer 
written  upon  certain  particulars  and  conditions  of  sale 
of  the  said  premises,  which  contained  a  statement 
that  tiie  property  was  subject  to  the  covenants 
contained  in  the  said  deed  of  the  3rd  of  November, 
1851,  and  the  purchase  was  to  be  completed  on  the 
terms  of  these  conditions  so  far  as  they  applied  to  a 
sale  by  private  treaty.  On  the  day  after  this  offer 
was  made,  it  was  accepted  by  the  defendant  '*  subject 
to  the  conditions  named." 

After  the  plaintiff  had  contracted  to  purchase  the 
premises  and  paid  a  deposit,  the  deed  of  covenants  was 
produced,  and  was  found  to  contain  a  covenant  to  the 
following  effect— namely,  that  each  of  them  the 
covenantor  and  the  several  other  persons  who  might 
become  parties  thereto  of  the  second  part,  his,  her, 
or  their  heirs  or  assigns,  or  any  of  them  {inter  alia) 
ahonld  not  and  would  not  suffer  to  be  exercised  or 
carried  on  upon  or  in  any  part  of  the  land  therein 
referred  to  or  any  house  or  building  thereon  to  be 
erected  or  built  the  trade  or  business  of  a  melter  or 
boiler  of  tallow  or  grease  or  resin  or  tar  or  any  greasy 
snhstance  or  compound  for  any  purpose  whatsoever, 
gas  maker  or  worker,  bladcsmit^,  tin  worker,  copper- 
amith,  brickmaker,  lime  burner,  eiiaughterman,  catgut 
spinner,  dog  skinner,  boiler  of  horseflesh,  soap  maker, 
beershop  keeper,  brewer,  scavenger,  cowkeeper,  or 
any  trade  or  business  or  occupation  whatsoever 
whereby  any  unwholesome  or  offensive  or  disagree- 
able smell,  or  gas,  or  unwholesome  or  offensive  or 
disagreeable  matter  deposit  or  fluid,  or  any  injurious 
or  offensive  or  disagreeable  noise  or  nuisance  should, 
or  might  be  collected,  occasioned,  caused,  or  made. 

The  plAwHff  thereupon  gave  the  defendant  notice 
to  rescind  the  contract,  and  demanding  a  return  of 
the  deposit,  which  was  refused.  The  writ  in  the 
above  action  was  then  issued  claiming  rescission  of 
the  contract  and  return  of  the  deposit  with  interest 
atipercent. 

NeviOe,  Q.C.,  and  Martelli,  for  the  plaintiff.— This 
oorenant  will  be  construed  like  the  restrictive 
oorenact  in  Tod-Heatly  v.  Benham,  37  W.  B.  38,  40 
Gh.  D.  80,  and  the  observations  on  the  scope  of  that 
covenant  show  that  it  would  not  be  safe  to  carry  on 
a  school  on  premises  subject  to  such  a  covenant.  The 
plaintiff  had  no  fair  opportunity  of  ascertaining  that 
the  property  was  subject  to  the  restrictive  covenant, 
and  cannot  be  taken  to  have  had  notice  of  it :  Beeve  v. 
Berridge,  36  W.  K.  517,  20  Q.  B.  D.  523.  The 
defendttit's  agent  stated  that  there  was  nothing  to 
prevent  the  property  being  used  for  a  school,  but  the 


covenant  would  be  a  substantial  interference  with 
such  user,  and  the  plaintiff,  who  relied  on  this  repre- 
sentation, is  entitled  to  rescission  of  the  contract: 
Mullens  v.  Miller,  31  W.  B.  559,  22  Ch.  D.  194;  see 
also  Dart's  Vendors  and  Purohaisers,  6th  ed.,  voL  1, 
p.  106. 

Warmington,  Q,C,,  Farwell,  0.(7.,  and  Bihton,  for 
the  defendant. — Beeve  v,  Berridge  does  not  apply  to  a 
covenant  in  a  conveyance.  It  was  a  case  of  purchase 
of  a  lease,  and  the  usual  covenants  in  a  lease  are 
well  known :  see  Woodf all  on  Landlord  and  Tenant, 
16th  ed.,  p.  127.  But  the  purchaser  was  held  not  to 
have  constructive  notice  of  unusual  covenants  where 
he  had  not  a  fair  opportunity  of  seeing  the  lease. 
The  plaintiff  was  not  misled  by  the  statements  of  the 
defendant's  agent,  and  on  the  true  construction  of  the 
covenant  there  is  nothing  to  prevent  the  use  of  the 
property  for  a  properly-conducted  school.  ^  The 
alleged  misrepresentation,  moreover,  was  in  point  of 
law  merely,  not  in  point  of  fact,  and  nobody  can  be 
made  liable  for  it:  Beattie  v.  Ebury  {Lord),  20 
W.  B.  994,  L.  B.  7  Ch.  App.  777.  at  p.  802. 
In  Tod'Heatly  v.  Benham,  Lindley,  L.J,,  doubted 
Bacon,  V.C.'s,  decision  in  Harrison  v.  Qood,  19 
W.  B.  346,  L.  B.  11  Eq.  338,  that  •'nuisance" 
in  a  covenant  meant  legal  nuisance ;  but  the 
doubt  was  obiter,  and  the  decision  stands.  Bacon, 
y.C,  there  hdd  that  the  carrying  on  of  a  national 
school  was  not  a  legal  nuisance.  But  the  covenant 
here  is  against  the  carrying  on  of  certain  trades  only, 
and  the  true  construction  requires  the  general  words 
to  be  restricted  to  noise  and  nuisance  arising  from 
the  trades  mentioned  or  similar  trades. 

They  also  referred  to  Scott  v.  Alvarez,  43  W.  B.  694, 
[1895]  2  Ch.  603. 

Neville  replied. 

Nov.  8. — BoMEB,  J.,  held,  on  the  evidence,  that  the 
plaintiff  was  induced  to  enter  into  the  contract  by 
the  representation  made  to  him  by  the  defendant's 
agent,  and  that  what  the  affent  in  substance  repre- 
sented, and  what  the  plaintiff  understood  the  repre- 
sentation to  be,  was  that  the  covenants  in  the  deed 
of  covenants  would  not  interfere  with  the  plaintiff 
in  carrying  on  his  school  on  the  property.  [His 
lordship  then  stated  the  covenants,  and  said  as 
follows :]  In  my  opinion,  as  a  matter  of  construc- 
tion, the  deed  means  what  it  says,  and  the  covenants 
cannot  be  held  limited  to  trades  or  businesses 
ejusdem  generis  as  those  previously  specially  men- 
tioned :  see  Tod-Heatly  v.  Benham.  The  next  question 
is  whether  the  covenants  will  interfere  with  the 
plaintiff  in  carrying  on  his  school  in  an  ordinary  and 
reasonable  way.  Now,  I  am  satisfied  that  if  the 
plaintiff  should  be  compelled  to  carry  out  the  con- 
tract and  proceed  to  carry  on  his  school  in  the 
ordinary  way,  he  will  immediately  have  an  iMition 
brought  against  him  by  the  adjoining  proprietors 
to  restrain  him  from  doiug  so  on  the  ground  that 
thereby  a  disagreeable,  if  not  an  injurious  or  offendve, 
noise  or  nuisance  is  caused  or  made,  and  I  think  that 
action  would  succeed.  But  putting  aside  the  evidence 
before  me  as  to  what  action  or  actions  particular 
adjoining  owners  have  threatened  or  are  likely  to 
brmg,  what  I  have  to  consider  is,  following  in  sub- 
stance the  words  of  Cotton,  L.J.,  in  Tod-Heatly  v. 
Benham,  40  Ch.  D.,  at  p.  94,  whether  I  am  satisfied 
by  argument  and  the  evidence  before  me  that 
reasonable  people  living  near,  having  regard  to  the 
ordinary  use  of  their  houses  for  pleasurable  enjoy- 
ment, could  and  would  regard  the  carrying  on  of 
this  school  in  the  ordinary  way  on  these  premises  as 
causing  an  injorioua,  offensive,  or  disagreeable 
.noise  or   nuisance.    And   after  hearing  the   argu- 
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ments  and  on  the  evidence  before  me  I  answer 
this  question  in  the  affirmatiTe.  Bat  then  it  is 
said  on  the  defendant's  behalf  that  the  agent's 
representation  onl^  amounted  to  a  statement  as 
to  a  point  of  law — namely,  as  to  the  true  oonstruo- 
tion  of  the  deed,  and  that  though  the  plaintiff  might 
sucoessf uUy  resist  an  action  against  him  for  specific 
performance,  he  is  not  entitied  by  reason  of  the 
agent's  representation  to  haye  the  contract  rescinded. 
But,  in  my  opinion,  the  agent's  representation  to  the 
plaintiff,  so  far  as  the  plaintiff  is  concerned,  was  a  state- 
ment as  to  a  fact.  The  agent  was  not  asked  by  the 
plaintiff  as  to  the  construction  of  the  deed,  or  on  any 
question  of  law,  but  merely  whether,  &s  a  fact,  there 
were  any  covenants  affecting  the  property  haying 
regard  to  the  purpose  for  which  the  plaint^  wanted 
it.  And  tbe  agent  chose  to  take  upon  himself  to 
answer  this  question  in  the  neeative.  No  doubt  he 
did  not  intend  to  deceive  the  plaintiff,  and  believed 
his  answer  to  be  correct.  But  the  plaintiff  is  not  con- 
cerned with  what  induced  the  agent's  belief,  and  even 
if  that  belief  arose  from  the  agent  wrongly  construing 
the  deed  or  making  a  legal  mistake,  it  would  not  cou- 
cem  the  plaintiff,  or  enable  the  defendant  to  say  that 
as  between  the  agent  and  the  plaintiff  the  misrepre- 
sentation was  only  one  of  law.  I  come  to  the  oonclu- 
fion,  therefore,  that  in  this  case  the  contract  has  been 
induced  by  a  misrepresentation  of  fact  made  by  the 
defendant's  agent,  and  this  being  so,  it  is  clear  that 
the  plaintiff  is  entitled  in  equity  to  rescission  of  the 
contract,  even  though  the  misrepresentation  was  not 
made  fraudulently.  I  therefore  decree  rescission  of 
the  contract,  and  order  repayment  of  the  deposit  with 
interest  at  4  per  cent.,  and  the  defandant  must  pay 
the  costs  of  the  action. 

Judgment  for  the  plaintiff. 

Solicitors,  C.  F,  Martelli,  for  B.  Preston,  Tonbtidge ; 
Lee,  Ockerbi/f  &  Everington,  for  E»  E,  Bobb,  Tunbxidge 
Wells. 


Chan.  Div.  I  t        o/v  <  o/%o 

Byrne,  J.  \  J'^^  ^^^  18»8. 

MACLEOD  V.   POWBB.  (a.) 

Practice — Parties — Action  against  two  joint  debtors — 
Judgment  hy  consent  against  one  defendant--Con' 
tinuance  of  action  against  the  other  —  Merger  — 
Pleading — Costs, 

If  in  an  action  brought  against  two  joint  debtors  one 
of  the  two  submits  to  judgment,  the  claim  against  the 
other  is  merged  in  the  judgment,  and  the  plaintiff  cannot 
obtain  a  second  judgment  against  the  remaining  de- 
fendant. 

The  rule  in  King  v.  Hoare,  13  M,  &  W»  494  {as 
explained  bg  Bo  wen,  L.J.,  in  In  re  Hodgson,  34  W.  R, 
127,  31  CA.  D,  177),  applied. 

Trial  of  action. 

This  was  an  action  in  which  the  plaintiff  claimed 
against  the  two  defendants,  Power  and  Perrins,  the 
principal  sum  of  £1,000  and  the  delivery  of  24,500 
shares  in  the  South  African  Saltpetre  Fields  (Limited), 
or  their  nominal  value  in  cash,  with  damages  for  their 
detention,  or,  in  the  alternative,  specific  p^ormanoe 
of  the  agreements  between  the  defendants  and 
plaintiff. 

The  facts  of  the  case,  so  far  as  they  relate  to  the 
only  point  in  the  action  calling  for  report,  are  as 
follow : 

The  plaintiff  delivered  his  statement  of  daim  on 

(a.)  Reported  by  J.  Abthttb  Pbioe,  Esq.,  Barrister- 

at-Law. 


the  14th  of  November,  1896.  The  defendant  Pezriiu 
delivered  a  statement  of  defence  on  the  13th  of 
January,  1897,  and  Power  on  the  26th  of  January, 
1897. 

Perrins  subsequently  admitted  his  liability,  and  oa 
a  motion  for  judgment,  on  the  7th  of  August,  1897, 
judgment  was  given  against  him.  The  action  wis 
continued  against  Power,  who  did  not  amend  his 
pleadings  by  stating  that  judgment  in  the  action  had 
been  given  against  Perrins. 

Eve,  Q.G,,  and  H.  8pensley,jun,,  for  the  plaintiff, 
opened  the  case. 

Frank  Dodd,  for  the  defendant  Power.  —  The 
plaintiff's  cause  of  action  is  merged  in  the  judgment 
which  he  has  obtained  against  our  co-defendant,  and 
he  cannot  now  proceed  to  obtain  a  further  judgment: 
Kendall  v.  Hamilton,  28  W.  E.  97,  4  App.  Cas.  504. 
In  that  case  the  judgment  had  been  given  in  another 
action ;  but  the  rule  laid  down  is  that  if  two  persona 
are  jointly  liable,  and  judgment  is  obtained  against 
one,  the  cause  of  action  is  merged  in  the  judgment : 
King  v.  Hoare,  13  M.  &  W.  494.  This  rule  still  holds, 
although  there  are  two  exceptions  now  admitted  in 
the  rules.  Under  H.  S.  C,  ora.  13,  r.  4,  when  a  writ 
of  summons  is  indorsed  for  a  liquidated  demand  and 
there  are  several  defendants,  of  whom  one  or  more 
appear  to  the  writ,  and  another  or  others  of  whom  fail 
to  appear,  the  plaintiff  may  enter  j  udgment  against  soch 
of  them  as  have  not  appeared,  without  prejudice  to 
proceed  with  his  action  against  such  of  them  as  have 
appeared.  Under  B.  S.  C,  ord.  14,  r.  5,  when  one 
defendant  has  a  good  defence  and  the  other  has  not, 
and  ought  not  to  be  permitted  to  defend,  the  plaintiff 
may  issue  judgment  against  the  latter  without  pre- 
judice to  his  right  to  proceed  against  the  former. 
[He  also  referred  to  ord.  16,  r.  5 :  Odell  v.  Cormack, 
19  a  B.  D.  223,  35  W.  B:  Dig.  35.]  The  very  fact 
that  these  special  eixoeptions  are  made,  proves  that 
the  old  rule  still  exists.  [Bybne,  J.,  referred  to  the 
jndflpoient  of  Bowen,  L.J.,  in  In  re  Hodgson,  Beckett 
V.  Bamsdale,  34  W.  B.  127,  31  Ch.  D.  177.J 

Eve,  Q.C,  and  H,  Spensley,  jun,,  for  the  plaintiff. 
— The  rule  on  which  the  defendant  relies  is  a  highly 
technical  one.  The  present  case  is  distinguishable, 
however,  from  all  the  oases  in  which  it  has  been 
applied.  There  is  no  recorded  case  in  which  this  nde 
has  been  applied  to  a  judgment  obtained  in  the  same 
action.  They  were  all  cases  in  which  the  jadgment 
had  been  obtained  in  a  former  action.  [They  referred 
to  IVeall  V.  James,  68  L.  T.  54.]  As  to  /i»  re  Hodgson, 
the  judgment  of  Bowen,  Ii.J.,  deals  with  the  Uabiltty 
of  partners.  The  reason  for  tiie  rule,  and  whidi,  in 
fact,  called  it  into  existence,  is  that  it  was  unfair  to 
bring  two  separate  actions  against  joint  contractors. 
In  the  present  case  tho  defendant  Power  has  in  no 
way  been  prejudiced  by  the  judgment  against  Perrins. 
[They  also  referred  to  iVegg  Prosser  v.  Evans,  43  W,  B. 
66,  [1895]  1  Q.  B.  108 ;  Murnter  v.  Chx,  34  W.  R.  461, 
10  App.  Cas.  680 ;  and  Hammond  v.  Schofield,  [1891] 
1  Q.  B.  453,  39  W.  B.  Dig.  58.]  In  any  case  the 
defendant  ought  to  have  amended  his  defence  under 
ord.  14,  r.  5,  and  he  is,  in  any  event,  not  entitled  to 
costs. 

Dodd,  in  reply. — ^There  cannot  be  two  judgments 
for  the  same  cause  of  action.  Whether  the  action  is 
brought  against  one  or  two  debtors  there  oan  only  be 
one  judgment.  As  soon  as  a  judgment  is  signed  the 
cause  of  action  is  gone.  The  Buies  of  the  Supreme 
Court  have  made  certain  exceptions ;  but  these  ex- 
ceptions cannot  apply  to  the  present  case,  and  there- 
fore tiie  old  rule  holds. 

Byrne,  J. — The  plaintiff  sues  in  this  action  in 
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nfpeot  of  a  dlaim  against  two  oo-ooDtractors.     The 
joint  oootracton  are  both    made    defendants,    and 
before  the  action  comes  on  for  hearing,  jadgment  is 
ligned  against  one  of   the  two.       I  have  here  to 
d^de  whether  the  old  role  laid   down  in  Kiiig  ▼. 
ffoarct  and  recognized  in  Kendall  t.    Jlamilton,  is 
•pplicable  to  the  preseot  case.      The  rale  is  stated 
by  Bowen,  L. J.,  in  In  re  Hodgson  in  the  following 
words  (31  Ch.  D.,  at  p.  188) :  '*  It  appears  to  me 
to  be  of  oonsiderable  importance  to   bisar  in  mind 
fizactly  what  Kendall  ▼.  Hamilton  did  and  what  it 
did  not  decide.    Now,  in  order  to  do  that  in  a  few 
words  I  should  like  to  consider  the  rights  in  equity, 
as  distingoiahed  from  the   rights   in    law,  of    the 
oraditors  of  a  joint  debtor.    The  common  law  prin- 
ciple that  a  judgment   recovered   against    a   joint 
debtor  is  a  bar  to  a  further  action  to  be  prosecuted 
against  another  joint  debtor  is  explained  at  length  in 
the  case  of  King  v.  Hoare,    There  is  in  the  cases 
of  joint  contract  and  joint  debt,   as  distinguished 
izouk  the  cases  of  joint  and  several  contiact  and 
jomt  and  several  debt,  only  one  cause  of  action. 
Ibe  party  injured   may  sue  at   law   all  the  joint 
contractors  or  he  may  sue  one,  subject  in  the  latter 
caie  to  the  right  of  the  single  defendant  to  plead  in 
abatement ;  but  whether  an  action  in  the  case  of  a 
joint  debt  is  brought  against  one  debtor  or  against 
all  the  debtors,  or  continued  against  one  debtor  or  ^1 
the  debtors — there  is  only  one  cause  of  action.    This 
rale,  though  the  advantage  or  disadvantage  of  it  may 
have  been  questioned  in  times  long  past,  has  now 
passed  into  the  law  of  this  country.    I  should  only 
wiih  to  observe  that,  whether  or  no  the  rule  by  the 
light  of  pure  reason,   and  uziasaisted  by  authority, 
might  or  might   not  have   recommended   itself   to 
modem  minds,  the  rule  is  by  no  means  a  techniced 
role.    It  is  bcysed,  rightly  or  wrongly,  on  the  idea 
tiiat  a  joint  debtor  has  a  right  to  demand,  if  he  pleases, 
that  he  shall  be  sued  at  one  and  the  same  time  with 
an  his  co-debtors.      To  enforce  this  right  he  is  only 
entitled  to  plead  in  abatement,  but  the  right  is  one 
of  oonsiderable  business  value,  and  is  so  recognized 
hy  the  law.    In  order  to  protect  each  of  the  joint 
debtors,  the   law   treats   the  cause    of    action  as 
being    a   joint   one,     and    as    capable   of    being 
meiged  whenever  it    is   pursued  to    a    judgment. 
It  is  aheorbed  and  merged  in  the  judgment  which 
is  secured  against  one  of  the  debtors  not  only  as 
against  him  but  against  all  the  rest,  and  the  object  is 
to  prevent  the  prejudice  which  the  law  conceives 
might  arise  to  a  joint  debtor  who  is  not  being  sued 
if  he  were  left  with  future  litigation  still  hanging  over 
bis  head." 

This  is  a  dear  statement  of  the  rule,  which  is  also 
oonfirmed  by  other  oases.  The  rule  is  now  so  estab- 
hahed  that  it  would  be  impossible  to  argue  against  it 
if  it  werq  the  case  of  separate  actions  broueht  against 
joint  contractors.  It  is,  however,  urgea  that  the 
action  havins  been  ])roperly  conceived  and  properly 
btonght,  ana  both  joint  contractors  haying  been 
fDcd  for  the  same  cause  of  action,  that  the  mere  fact 
of  the  plaintiff  taking  judgment  against  one  of  them 
br  oonaent,  ought  not  to  stop  the  taking  of  judgment 
also  against  the  other  in  the  ordinary  course.  The 
rales,  however,  make  it  dear  that  he  cannot  do 
this.  If  a  plajntiff  obtains  judgment  against  one 
defendant  by  reason  of  de&ult  he  may  proceed 
with  his  action  against  the  other  under  ord.  13, 
?.  4;  or  where  one  defendant  is  refused  leave  to 
defend  and  the  other  is  not,  he  is  not  thereby 
prevented  from  continuing  his  action  against  such 
defendant.  The  rules  dearly  provide  in  these  two 
cases  for  the  non-observance  of  the  ordinary  rule. 
Bat  there  is  no  rule  whioh  applies  to  such  a  case  as 
the  present,  and  I  do  not  see  why,  although  the 


original  action  was  rightly  conceived,  the  remaining 
defendant  is  not  entitled  to  say  that  the  debt  against 
him  has  been  merged  in  the  judgment.  It  may  be 
that  it  is  a  caaua  omissus  in  the  rule,  and  it  may  be 
that  when  attention  is  called  to  the  matter  it  will  be 
remedied.  Aa  things  stand,  however,  I  am  bound  to 
hold  that  the  plaintiff  is  disentitled  to  the  relief  that 
he  asks. 

It  was  very  fairly  and  properly  admitted  that  but 
for  the  rule  which  has  been  applied  the  plaintiff 
would  have  been  entitled  to  recover  on  the  evidence ; 
and  it  is  dear  that  the  present  defendant  ought  to 
have  raised  the  issue  in  his  pleadings.  I  have  not, 
however,  felt  at  liberty  to  refuse  to  allow  him  to  take 
advantage  of  it  as  if  he  had  pleaded  it ;  but  I  do  not 
think  that  it  would  be  right  to  order  the  plaintiff  to 
pay  costs,  which,  if  notice  of  this  had  been  given  to 
him,  he  might  have  avoided.  The  present  defendant 
will,  therefore,  pay  the  costs  of  the  action  up  to  the 
time  that  judraient  was  obtained  against  Perrins, 
and  there  will  be  no  further  costs  for  cither  party. 

Action  dismissed. 

Solicitors,  AsHhrj^  Lumhf/,  (k  Michael;  Wildds  Wild, 


Chan.  Div.  1  April  1 ;  May  4  ; 

Wright,  J.  I  June  9 ;  July  20,  1898. 

In  re  Al7RIF£R0US  PROPERTIES  (LiHITED).   (a.) 

Company — Winding  up — Creditor  also  contributory — 
Unpaid  calls  of  company-^  Debt  of  company — Bet-off 
^Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s,  38 
^Companies  Acty  1862  (25  d:  26  Vict.  c.  89),  ss.  16, 
38,  lOl'-Judicature  Act,  1875  (38  tk  39  Vict.  c.  77), 
a.  10. 

A  company  in  liquidation  which  owns  shares  on 
which  unpaid  calls  are  due  in  another  company  which 
is  €tlso  in  liquidation^  and  is  also  a  creditor  of  thai  com- 
pany for  money  lent,  is  not  entitled  to  set  off  the  debt 
against  such  calls,  as  the  bankruptcy  law  as  to  set-off 
is  not  imported  by  section  10  of  the  Judicature  Act, 
1876,  into  the  law  of  companies  so  as  to  allow  set  off 
against  calls. 

But  the  debtor  company  is  entitled,  when  paying  a 
dividend,  to  retain  such  part  of  that  dividend  as  is 
payable  to  the  creditor  company  until  the  calls  made  on 
the  shares  held  by  the  creditor  company  are  paid  in  full. 

Qill*s  case,  27  W.  R.  934,  12  Ch.  D.  755,  and 
Grisseirs  case,  14  IF.  R.  1015,  L.  R.  1  Oh.  528,  fol- 
lowed. 

The  African  Gold  Properties  (Limited)  held  2,500 
shares  of  the  Auriferous  Properties  (Limited).  In 
January  and  June,  1896,  calls  of  os,  a  share  were 
made  on  these  shares  {inter  aliu).  but  these  calls 
were  not  paid  by  the  Gold  Co.  In  January,  1896, 
the  Auriftrrous  Co.  bpcame  indebted  to  the  Gold 
Co.  to  the  amount  of  £2,775  for  money  lent. 

On  the  19th  of  December,  1896,  the  coort  ordered 
the  Auriferous  Co.  to  be  wound  up. 

In  January,  1898,  the  Gold  Co.  passed  an  extra- 
ordinary resolution  for  winding  up,  and  on  the  26th 
of  June,  1898,  the  court  made  a  supervision  order. 

The  liquidator  of  the  Gold  Co.  now  took  out  a 
snmmons  in  the  winding  up  of  the  Auriferous  Co. 
daiming  the  right  to  set  off  the  amount  of  the  Gold 
Co.'s  debt  against  the  amount  due  on  the  impaid 
dUls. 

George  R.  Northcote,  for  the  liquidator  of  the  Gold 

(a.)  Beported  by  C.  W.  Mead,  Esq.,  Barriater-at- 

Law. 
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HlOH  COTJBT. 


Co. — Ajs  the  Gold  Co.  is  insolvent,  by  section  10 
of  the  Judioatore  Act,  1875,  the  same  rules  prevail 
as  in  bankruptcy.  Section  38  of  the  Bankruptcy 
Act,  1883,  enables  mutual  credit,  debts,  or  dealings 
to  be  set  off  between  the  debtor  and  a  person  claiming 
against  his  estate.  In  re  Ouerend,  Gumey,  &  Co. 
{Limited),  GrisseWs  case,  14  W.  E.  1015,  L.  B.  1 
Ch.  App.  528,  does  not  apply  here,  as  the  shareholder 
was  not  a  bankrupt  and  the  calls  were  not  made 
before  the  liquidation  of  the  company.  If  the  con- 
tributory is  a  bankrupt,  the  liquidator  must  prove 
in  the  bankraptcy  for  any  balance :  In  re  Duckworth, 
Ex  parU  Cooper,  15  W.  B.  858,  L.  B.  2  Ch.  App. 
578 ;  In  re  Universal  Banking  Corporation  (Limited), 
Ex  parte  Strang,  L.  B.  5  Ch.  App.  492,  18  W.  B.  Ch. 
Dig.  48.  These  cases  were  before  1875,  and  section 
10  of  the  Judicature  Act  applies  the  rale  so  laid  down 
as  to  bankrupts  to  cases  of  insolvent  companies  in 
liquidation.  GiWs  case,  27  W.  B.  934,  12  Cb.  D.  755, 
though  after  1875,  does  not  apply  here,  as  there  the 
contributory  was  solvent.  In  re  Whitehouse,  27  W.  B. 
181,  9  Ch.  D.  595,  was  also  a  case  of  a  solvent 
contributory,  and  was  moreover  commented  on  ad- 
versely by  Cotton,  L.J.,in  In  re  Pyle  Works,  38  W.  B. 
282.  674,  44  Ch.  D.  534.  Different  considerations 
prevail  where  the  contributory  is  solvent  and  where 
he  is  insolvent. 

Howard  Wright,  for  the  liquidator  of  the  Aurifer- 
ous Co. — GrisseWs  case  shows  that  a  shareholder 
cannot  set  off  a  debt  which  the  company  owes  him 
against  a  call  on  his  shares.  Whether  the  calls  were 
made  before  or  after  the  winding  up  has  commenced 
makes  no  difference :  In  re  Whitehoiise  <k  Co,  Both 
that  case  and  In  re  PyU  Works  were  decided  after 
1875,  and  Black  &  CoS  ccm6  21  W.  B.  68,  L.  B.  8 
Cb.  App.  254,  is  treated  in  them  as  a  binding 
authority.  Section  101  of  the  Companies  Act,  1862, 
does  away  with  any  set  off  in  a  case  like  this. 


Northcoie  replied. 


Cur,  adv,  vult. 


May  4. — Wbight,  J.  —  Both  the  Auriferous 
Co.  and  the  Gold  Co.  are  now  in  liquidation. 
Before  the  liquidation  of  either  of  them  the  latter 
company  owed  the  former  for  calls  made  and 
in  arrear,  and  the  former  owed  the  latter  for  money 
lent.  Tne  question  is  whether  against  the  claim  for 
the  amount  of  the  calls  the  claim  for  the  money  lent 
can  be  set  off.  If  the  Gold  Co.  had  not  been 
in  liquidation  it  could  not  have  set  off  its  claim  for 
money  lent  against  its  liability  for  the  amount  of  the 
call.  That  was  decided  before  the  Judicature  Acts  in 
GrisseWs  case  and  in  Black  &  Co.*s  case  with  reference 
to  calls  made  by  a  liquidator  in  a  winding  np  under 
an  order  of  the  court,  or  (per  Lord  Selbome)  in  a 
voluntary  winding  np.  .Ajid  since  the  Judicature 
Act,  1875,  it  has  beien  held  in  the  case  of  In  re 
Whitehouse  ds  Co.  that  the  same  rule  holds  good 
whether  the  call  is  made  before  or  in  the  liquidation, 
and  whether  the  liquidation  is  compulsory  or  volun- 
tary. The  ground  of  the  rule  is  that  all  contributions 
from  shareholders  enforceable  in  the  liquidation  are 
by  the   Companies  Acts  made   applicable   for  the 

Syment  of  the  company's  creditors  pari  passu 
actions  38,  101,  133  of  the  Companies  Act,  1862), 
and  a  person  who  is  a  creditor  and  also  a  contributory 
caunot  be  allowed  to  do  what  might  amount  to 
paying  his  own  claim  in  full  out  of  a  fund  which 
ought  to  be  distributed  rateably  (see  Black  &  Co,U 
case  and  In  re  Pyle  Works,  where  the  decision 
in  In  re  Whitehouse  &  Co,  is  approved,  though 
some  of  the  reasons  given  by  Sir  G^rse  Jessel 
are  questioned).  Whether  the  same  nue  would 
apply  if  the  liquidator  sought  to  enforce  the  call  by 


action  seems  not  to  have  been  the  subject  of  express 
decision;  but  the  call,  though  made  and  payable 
before  the  liquidation,  and  therefore  at  one  time  a 
debt  to  the  company,  is  also  enforceable   by  the 
liquidator  by  balance  order  as  a  contribution  to  be 
made  in  the  winding  up  for  pari  passu  distributiQn, 
and  in  this  aspect  is  not  a  subject  of  set  off  in  the 
case  of  a  limited  company.    But  in  the  present  case  it 
happens  that  the  Gold  Co.  is  also  in  liquidation 
and  the  question  is  what  is  the  effect  of  this.    If  the 
Gold  Co.  had  been  a  bankrupt  individual  instead 
of  being  a  company  in  liquidation  the  liquidator  of 
the  Auriferous  Co.   must    have  enforced  his  claim 
in  the  bankruptcy  and  aocirding  to  bankruptcy  law, 
which  even  before  and  apart  from  the  Judicature  Act 
would  have  allowed  the  set-off;  see  In  re  Duckworth, 
where  the  question  arose  in  the  bankruptcy  of  tiie 
creditor-contributory ;  Ex  parte  Strang,  where  it  arose 
in  the   liquidation   of    the    company.       Here   the 
creditor-contributory  is  not  a  bankrupt  individual, 
but  is  a  company  in  liquidation,  and  therefore  the 
particular  ground  on  which  In  re  Duckworth  was 
decided   is  not  applicable.     The  liquidator  of  the 
Auriferous     Co.    is     not    driven     to    proceed    in 
the  bankruptcy  or  to  submit  to  the  rules   of  the 
Bankruptcy  Court,  but   proceeds  in  the  Chanoeiy 
Division    and   is   entitled   to   the   benefit    of    the 
Companies  Acts  as   there  admiiustered.     And  the 
simple  question  is  whether  section  10  of  the  Judicature 
Act,    1875,    has   introduced   into   the   law   of    the 
winding  up  of  companiesjthe  bankruptcy  rules  as  to 
set  off,  so  as  to  allow  a  set-off  against  liability  for  the 
amount  of  unpaid  calls  in  the  case  of  a  company  oon- 
stituted  with  limited  liability.      It  seems  to  me  that 
this  question  is  decided  in  effect  in  the  negative  by 
GilVs  case,  which  was  cited  with  approval  in  the  Court 
of  Appeal  in  In  re  Washington  Diamond  Co.,  41  W.B. 
681,  [1893]  3  Ch.  95 ;   and  that  the  liquidator  of  the 
Auriferous  Co.  is  entitled  to  prove  in  the  winding  np 
of  the   Gold    Co.  for  the  whole  amount  still   doe 
upon  the  shares,  leaving  the  liquidator  of  the  €k>ld 
Co.  to    his  right  of  proof  in  the  winding-up   of 
the  Auriferous   Co.    for    the   money   lent.      It   is 
true  that  in  GiWs  case  the  oreditor-contributory  was 
not  a  company  in  liquidation,  but  that  drcnmstanoe 
does  not  prevent  it  from  being  in  point  as  a  decision 
that  the  bankruptcy  law  of  set-off  is  not  imported  by 
the  Judicature  Act  into  the  law  of  companies  so  as  to 
aUow  a  set-off  against  calls ;  though  for  other  pur- 
poses there  may  be  the  same  right  as  in  bankruptcy 
(see  in  Ex  parte  Tlieys,  32  W.  B.  601,  25  Ch.  D.  587J 
to  a  set-off  of  cross-claims  as  existing  at  the  time  ol 
the  bankruptcy.      In  re  Duckworth  has,  therefore,  no 
application.      The  view  which  I  have  taken  seems  to 
be  consistent  with  all  the  decisions  on  section  101  of 
the  Act  of  1862  since  the  Judicature  Act  (see  e.^..  Ex 
parte  Pdly,  31  W.  B.  177,  21  Ch.  D.  492  at  p.  509,  and 
In  re  Pyle  Works,  44  Ch.  D.,  at  p.  585,  per  Lord  Jostioe 
Lindley).      I  therefore  hold  that  the  applicant  is  not 
entitled  to  the  set-off  which  he  claims,  but  has  only  a 
right  to  prove.      I  think  there  is  some  difficulty  in 
reconciling  In  re  Duckworth  with  what  Lord  Selbome 
said  in  Black  &  Co^s  case  (at  p.  262)  with  reference 
to  a  '*  statutory  trustee,"  but  I  do  not  think  the 
House  of  Lords  would  now  overrule  what  was  said  in 
In  re  Duckworth, 

When  the  order  consequent  on  this  decision  came 
to  be  drawn  up  the  liquidator  of  the  Auriferous  Co. 
wished  to  have  inserted  in  it  a  declaration  that,  in 
the  windiog  up  of  the  Auriferous  Co.,  the  Gold  Co. 
could  not  take  any  dividend  on  the  debt  owing  to 
them  until  they  had  paid  up  all  calls  in  the  winding 
up  of  the  Auriferous  Co.  This  matter  came  before 
the  court  on  the  9th  of  June. 
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Howard  Wright ,  for  the  liquidator  of  the  Auri- 
feroiu  Co. — Till  the  Oold  Co.  has  paid  all  calls  made 
b7  the  Aniiferoos  Co.  on  the  shares  held  by  the 
former  the  latter  company  may  set  off  the  calls 
against  the  dividend  which  the  Auriferous  Co.  is 
going  to  pay  :  Orisseira  case.  This  question  arises  in 
the  winding  np  of  the  Auriferous  Co.  and  the 
liquidator  of  that  company  is  therefore  entitled  to 
hold  the  dividend.  If  it  prove  insufficient  he  can 
then  prove  in  the  winding  up  of  the  Qold  Co.  for 
CO  much  of  the  debt  as  remains  over. 

NorthcoUf  for  the  liquidator  of  the  Gold  Co.— Here 
tiiere  is  no  right  of  set-off,  only  matual  rights  of 
prool  If  the  Auriferous  Co.  have  this  right  to 
retain  the  dividend  they  will  be  paid  in  full,  and  not 
pari  passu  with  the  other  creditors  of  the  Gold  Co. 
OHsteirs  case  is  distinguishable,  as  there  the  question 
was  between  a  company  in  liquidation  and  a  solvent 
individual,  here  it  is  between  two  liquidating  com- 
panies. 

Cur.  adv.  vuU, 

Jnly  20. — ^Weight,  J, — I  have  already  considered 
this  case  in  one  of  its  aspects,  with  the  result  that, 
in  my  judgment,  the  liquidator  of  the  Gold  Co. 
oonld  not  set  off,  against  calls  made  by  the  liquidator 
of  the  Auriferous  Co.,  the  debt  owed  by  the 
latter  to  the  former  company.  A  further  question 
was  not  discussed  on  the  first  argument,  and  remains 
to  be  considered.  The  liquidator  of  the  Auriferous 
Go.  is  paying  a  dividend  to  its  creditors,  and  he 
asks  for  a  declaration  to  the  effect  that  he  is  entitled 
to  hold  the  dividend  due  to  the  Qold  Co.  against 
the  liability  of  the  latter  company  for  calls  in  firrear 
on  ita  shares  in  the  Auriferous  Co.  Prima  facie 
the  Gold  Co.  is  entitled  to  take  its  dividend. 
Its  claim  as  a  creditor  has  been  duly  ascertained  in 
the  appropriate  proceeding,  and  it  is  primd  facie 
immatezial  that  the  creditor  happens  to  be  also  a 
debtor  to  the  Auriferous  Co.  There  is  no  contract 
for  a  set-off,  nor  do  the  articles  of  association 
of  either  company  appear  to  contain  any  provision 
for  it,  nor  do  the  general  statutes  of  set-off  apply. 
Nor,  as  it  seems,  is  the  doctrine  of  set-off  in  bank- 
roptcy,  which  under  section  10  of  the  Judicature  Act, 
1875,  is  extended  to  the  liquidation  of  companies 
[Mersey  SUel  and  Iran  Co.  v.  Naylor,  32  W.  E.  989, 
^t  App.  Cas.  434),  applicable  to  this  case.  That 
doctrine  has  been  held  to  apply  only  to  cross-rights 
eiiBting  at  the  commencement  of  the  winding  up  {In 
re  Milan  Tramways  Co.  Ex  parte  Theys;  but  here 
the  call  has  been  made  in  the  liquidation,  and  until  it 
was  made  there  was  only  a  contingent  liability  which 
might  never  become  enforceable  and  could  not  be  set 
off^  unless,  perhaps,  after  some  process  of  valuation. 
But  in  my  opinion  this  case  is  governed  by  the 
principle  established  in  OrisselVs  case^  and  is  within 
the  express  terms  of  the  Lord  Chancellor's  judgment 
in  that  case.  If  the  creditor- contribute  ry  were  allowed 
to  take  the  dividend  without  paying  the  call  he  would 
he  receiving  payment  of  a  part  of  the  debt  which  the 
company  owes  to  him  without  making  his  contribu- 
tioQ  to  the  fund  out  of  which  that  debt,  with  the 
other  debts  of  the  company,  was  to  be  paid.  '*  If/' 
Lord  Chelmsford  saysL.  B.  1  Ch.  App.  at  pp.  536-537, 
"  the  amount  of  an  unpaid  call  cannot  be  satisfied  by  a 
set-off  of  an  equivalent  portion  of  a  debt  due  to  the 
member  of  a  company  upon  whom  it  is  made,  it  neces- 
•atily  follows,  in  the  last  place,  that  the  amount  of  such 
call  most  be  paid  before  there  can  be  any  right  to 
Roeive  a  dividend  with  the  other  creditors.  The 
■mount  of  the  call  being  paid,  the  member  of  the 
eompany  stands  exactly  on  the  footing  of  the  other 
creditors  with  respect  to  a  dividend  upon  the  debt 
doe  to  him  from  the  company.    The  dividend  will  be, 


of  course,  upon  the  whole  debt,  and  the  member  of 
the  company  will  from  time  to  time,  when  dividends 
are  declared,  receive  them  in  like  manner  when  either 
no  call  has  been  made,  or,  having  been  made,  when 
he  has  paid  the  amount  of  it."  This  passage  is  cited 
as  authoritative  by  Pry,  J.,  in  In  re  West  o/  England 
Bank,  27  W.  B.  869,  12  Ch.  D.  823.  There  must  be 
an  order  as  asked  by  the  liquidator. 

Solicitor  for  the  Gold  Co.,  W.  H.  Hudson, 

Solicitors  for    the    Auriferous    Co.,  FresTifidds    & 
Williams, 


\j,  \j,  B.  \ 

(LordBnsaeliof  Eillowen,  C.J.,  f  v        * 

and  HawkiuR,  Wills,  Wright,  (  ^^^'  ^• 

and  Bruce,  JJ.)  / 

The  Queen  v.  Gasdneb.  (o.) 

Criminal  law — Procedure — Prisoner  sole  witness  for 
defence — Right  of  prosecution  to  sum  up — Criminal 
Evidence  Act,  1898  (61  <fe  62  Vict,  c.  36),  ss,  1,  2.  3  — 
Criminal  Procedure  Act,  1865  (28  <fc  29  Vict,  c,  18), 
s.  2. 

Where,  on  the  trial  of  a  person  cliarged  with  a  criminal 
offence,  that  person  is  the  only  witness  for  the  defence,  the 
right  given  hy  section  2  of  the  Criminal  Procedure  Act, 
1865,  to  the  counsel  for  the  prosecution  to  sum  up  the 
evidence  is  not  taken  away  by  the  Criminal  Evidence 
Act,  1898,  hut  is  postponed  until  after  the  person  charged 
has  given  his  evidence,  and  in  such  summing  up  counsel 
is  entitled  to  comment  upon  the  evidence  given  hy  the 
person  clvarged  as  well  as  upon  that  given  for  the  prose- 
cution. 

Case  stated  by  the  chairman  of  the  Oxfordshire 
Quarter  Sessions. 

The  prisoner  was  tried  at  the  Oxfordshire  Quarter 
Sessions  on  the  18th  of  October,  1898,  for  breaking 
into  a  warehouse  and  stealing  goods  therefrom.  The 
prisoner  was  defended  by  counsel.  At  the  close  of  the 
case  for  the  prosecution  the  counsel  for  the  prisoner 
announced  that  the  prisoner  applied  to  be  called  as 
witness,  but  that  no  other  evidence  would  be  called 
for  the  defence. 

The  counsel  for  the  prisoner  submitted  (1)  that 
inasmuch  as  the  prisoner  was  required  by  the  Criminal 
Evidence  Act,  1898,  s.  2,  to  be  called  '*  immediately 
after  the  close  of  the  evidence  for  the  prosecution," 
the  counsel  for  the  prosecution  could  not  sum  up  the 
evidence  at  that  stage  of  the  proceedings,  as  he 
would  have  been  entitled  to  do  under  the  Criminal 
Procedure  Act,  1865,  s.  2 ;  and  (2)  that  if  his  right  to 
sum  up  the  evidence  was  not  altogether  taken  away 
by  the  first-mentioned  Act,  he  was,  at  any  rate,  not 
entitled  to  comment  on  the  evidence  offered  by  the 
piisoner. 

Tbe  chairman  ruled,  with  the  concurrence  of  the 
bench,  (1)  that  inasmuch  as  it  was  enacted  by  section 
3  that  the  calling  of  the  prisoner  as  a  witness  should 
not  confer  upon  the  prosecution  the  right  of  reply, 
and  as  section  2  merely  required  the  immediate 
calling  of  tbe  prisoners  on  the  close  of  the  evidence 
for  the  prosecution,  the  Act  did  not,  by  implication, 
take  away  from  the  counsel  for  the  prosecution  tbe 
right  to  sum  up  the  evidence  conferred  by  tbe  Act  of 
1865,  but  that  he  was  entitled  to  sum  up  at  the  close 
of  the  prisoner's  evidence;  (2)  that  the  counsel  for 
the  prosecution  was  entitled,  in  summing  up  the 
evidence   against   the    prisoner,  to    deal   with    the 

■   ^ 

(rt.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq., 

Barrister-at-Law, 
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evidence  which  he  had  given,  as  well  as  with  the 
evidence  which  the  prosecution  had  adduced. 

The  counsel  for  the  prosecution  summed  up  af fcer 
the  prisoner  had  given  evidence,  and  dealt  with  all 
the  evidence  before  the  court.  The  counsel  for  the 
defence  replied.  The  prisoner  was  convicted.  The 
questions  for  the  consideration  of  the  court  were:  (I) 
Has  the  Criminal  Evidence  Act,  1898,  talcen  away  the 
right  of  the  prosecuting  counsel  to  sum  up  in  cases 
where  a  prisoner  applies  to  give  evidence  but  does  not 
call  witnesses  ?  (2)  If  the  prosecuting  counsel  is  en- 
titled to  sum  up  at  the  close  of  the  prisoner's  evidence, 
is  he  entitled  to  comment  on  that  evidence,  or  is  he 
required  to  confine  his  summing-up  to  the  evidence 
adduced  by  the  prosecution  ? 

The  Criminal  Evidence  Act,  1898,  enacts  (section  2) 
that  *'  Where  the  only  witness  to  the  facts  of  the  case 
called  by  the  defence  is  the  penion  charged,  he  shall 
be  called  as  a  witness  immediately  after  the  close  of 
the  evidence  for  the  prosecution,"  and  (section  3) 
<<  In  cases  where  the  right  of  reply  depends  upon  the 
question  whether  evidence  has  been  called  for  the 
defence,  the  fact  that  the  person  charged  has  been 
called  shall  not  of  itself  confer  on  the  prosecution 
the  right  of  reply." 

The  Criminal  Procedure  Act,  I860,  s.  2,  enacts 
that  where  a  prisoner  is  defended  by  counsel,  and  his 
counsel  does  not,  in  reply  to  the  question  of  the 
presiding  judge  at  the  c'ose  of  the  case  for  the 
prosecution,  announce  his  intention  to  adduce 
evidence,  **  the  counsel  for  the  prosecution  shall  be 
allowed  to  address  the  jury  a  second  time  for  the 
purpose  of  summing-up  the  evidence  against  such 
prisoner." 

Turrellt  for  the  prisoner. — The  effect  of  section  2 
of  the  Act  of  1898  is  to  sweep  away  the  period  which 
formerly  intervened  between  the  close  of  the  evidence 
for  the  prosecution  and  the  beginning  of  the  evidence 
for  the  defence,  so  that  the  pros  muting  counsel  can- 
not sum  up,  and  the  counsel  for  the  defence  cannot 
open  his  case.  Even  if  the  right  of  the  prosecuting 
counsel  to  sum  up  is  not  taken  away,  but  is  postponed 
until  after  the  prisoner  has  given  his  evidence,  thiit 
evidence  cannot  be  made  the  subject  of  comment  in 
the  summing-up ;  for  the  right  given  by  the  Act  of 
1865  is  to  sum  up  the  evidence  ''against"  the 
prisoner,  and  the  prisoner's  own  evidence  is  evidence 
for  the  defence,  and  not  evidence  against  the  prisoner. 
And  if  the  prosecuting  counsel  has  the  right  to 
comment  on  the  prisoner's  evidence,  his  spee^  is  in 
effect  a  reply  and  not  a  mere  summing-up,  and  a 
right  to  reply  is  expressly  negatived  by  section  3  of 
the  Act  of  1898  where  the  prisoner  is  the  only  witness 
for  the  defence.  A  voluntary  statement  made  by  the 
prisoner  before  the  magistrate  is  commented  on  by 
the  prosecution  because  it  is  considered  to  be 
evidence  "against"  the  prisoner.  [He  referred  to 
Beg.  V.  ffolchester,  10  Cox  0.  C.  226.] 

Biron,  for  the  prosecution,  was  not  called  upon  to 
argue. 

Lord  BusssLL  of  Killowjbn,  C.J.— In  my  judg- 
ment the  court  of  quarter  sessions  took  the  right  view 
*jd  acted  in  the  right  manner  in  reference  to  each  of 
the  two  points  raised  in  this  case.  [Qis  lordship 
stated  the  facts,  and  continued :]  The  first  question  is, 
when  is  the  prisoner's  evidence  to  be  given,  before  or 
after  counsel  for  the  prosecution  sums  up  ?  for  he  has 
the  right  to  sum  up  under  the  Criminal  Procedure 
Act,  186d.  The  answer  is  to  be  found  in  the  Criminal 
Evidence  Act,  1898.  Under  section  1  of  that  Act  the 
prisoner  is  a  competent  but  not  a  compellable  wit- 
ness for  the  defence.  [His  lorddup  then  read  sections 
2  and  3.]     Then,  the  evidence  for  the  prosecution 


having  closed  and  the  prisoner  having  applied  to  give 
evidence,  what  is  the  proper  course  of  the  proceed- 
ings? It  is  clear:  the  prisoner  is  to  be  celled  im' 
mediately  after  the  close  of  the  evidence  for  the 
prosecution.  Therefore  the  magistrates  were  zi^t  in 
saying  that  the  counsel  for  the  prosecution  should 
not  at  that  moment  sum  up  the  evidence,  but  that  the 
prisoner's  evidence  should  be  taken.  What  is  the 
effect  of  that?  Does  it  operate  as  an  extinguisihme&t 
of  tlie  right  to  sum  up,  or  only  as  a  postponement  of 
the  time  at  which  that  right  is  to  be  exercised  ?  If  it 
were  intended  to  exting^uish  the  right  the  statata 
would  surely  have  said  so.  In  my  judgment,  thi 
effect  is  merely  to  postpone  the  exercise  of  that  right 
to  a  later  period.  That  is  the  answer  to  the  first 
question  reserved. 

The  second  question  is.  Has  the  counsel  who  sami 
up  the  right  to  comment  not  only  on  the  evidence 
given  for  the  prosecution  against  the  prisoner,  bat 
also  on  the  evidence  given  by  the  prisoner  for  the 
defence  ?    It  is  suggested  that  his  right  is  limited  to 
summing  up  the  evidence  which  he  has  called  him- 
self.   The  argument  is  based  upon  the  construction  of 
section  2  of  the  Criminal  Procedure  Act,  1865.    [His 
lordship  read  the  section.]    When  that  statute  was 
passed  prisoners  were  not  competent  to  give  evidence, 
but  since  the  Act  of  1898  came  into  operation  that 
has  become  possible.     A  prisoner  may  have  given 
evidence  before  the  summing-up  takes  place.    Is  it  to 
be  said  that  tihe  prosecuti^  counsel  must  shut  hit 
eyes  to  the  evidence    of  the    prisoner  where  that 
evidence  is  (as  it  generally  would  be)  wholly  incon- 
sistent with  the   evidence   of  the  other  witnesses? 
where,  for  instance,  he  swears  an   alihit  and  thus 
completely  contradicts  the  witnesses  for  the  proeecn- 
tion.    Is  counsel  not  to  comment  on  that  by  pointing 
out  the  want  of  corroboration  of  the  prisoner's  stoiy 
and  criticizing  it  m  the  light  of  the  previous  evidence? 
That  cannot  have  been  intended.      When  one  recol- 
lects the  coarse  pursued  under  the  state  of   things 
existing  before  this  Act  was  passed,  it  would  be  most 
unreasonable  to  hold  that  the  counsel  for  the  proseca- 
tion  cannot  now  comment  on  the  prisoner's  evidence. 
I  allude  to  the  practice  of  putting  in  the  prisoner's 
statement  before  the  magistrate  as  part  of  the  case 
for  the  prosecution,  and  of  the  prosecuting  connsd,  if 
necessary,  pointing  out  any  inconsistencies  between  it 
and  the  other  evidence.     In  my  opinion  the  magis- 
trates were  right  as  to  the  postponement  of  the  right 
of  summing  up,  right  as  to  the  titue  when  it  is  to  be 
exercised,  and  right  as  to  the  power  of  theprosecnttDg  ^ 
counsel  to  make  proper  observations  on  tne  evideoM 
given  by  the  prisoner. 

Hawkins,  J. — I  am  of  the  same  opinion.    On  the , 
second  point  it  seens  to  me  possible  to  say  that  the 
prosecuting  counsel  may  comment  on  the  prisoner's 
evidence  and  yet  be  strictly  within  the  words  of  the ; 
statute  as  to  summing  up  the  evidence  "  against " 
the  prisoner.      Suppose  the  prisoner  to  have  giveo  . 
evidence  with  the  object  of  weakening  the  force  of . 
the  evidence  for  the  prosecution,  the  object  of  tiifl 
comments  in  the  summing-up  would  be  to  show  that 
the  evidence  for  the  prosecution  is  not  really  distuxbed 
by  the  prisoner's  evidence,  but  is  in  fact  supported 
by  it. 

Wills,  J. — I  am  of  the  same  opinion.  The  aeoood 
question  is  really  answered  by  the  reply  to  the  first 
If  the  right  to  sum  up  is  not  taken  away  the  post- 
ponement in  effect  extends  the  meaning  to  be  given 
to  the  expression  '*  summing  up,"  for  it  is  impoasihls 
to  think  that  ^e  Act  intends  to  confine  the  snnuBBig 
up  to  a  portion  only  of  the  evidence  which  has  been  \ 
giyen. 
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The  Qtteen  v>  Hobbs. 


Hion  Court. 


Wright,  J. — I  am  of  the  same  opinion. 

Beuce,  J. — I  agree. 

CmvicUon  affirmed. 

Solicitor  for  the  prisoner,  George  MdUam,  Oxford. 

Solicitor  for  the  prosecatioD,  The  Treasury  Solicitor. 


C     O.     Joim  \ 

(Lord  Bussell  of  Killowen,  C.J.,  '    Auit  6   1898 
and  Hawkins,  Mathew,  Kennedy,  I        »*    ' 
and  Bigham,  JJ.)  / 

Thb  Qubsn  v.  Hobbs.  (a.) 

Criminal  Jaw — Illegal  betting — Sweepstakes  on  a  horse^ 
race— Betting  Act,  1853  (16  <fe  17  Vict,  c  119), 
M.  1,  3* 

The  defendant  received  subscriptions  from  a  number 
tfTpersom  on  the  understanding  that  the  money  so  received^ 
afterpayment  of  the  actual  expenses  of  management,  was 
to  It  distributed  in  certain  shares  or  prizes  of  different 
amounts  among  such  of  the  subscribers  as  sJiould  draw 
{at  a  drawing  in  which  all  the  subscribers  were  to  take 
fart)  a  ticket  bearing  a  number  corresponding  with  the 
namber  attached  to  the  name  of  a  horse  in  a  list  of  horses 
entered  for  a  race  called  "  The  Derby  Sweepstakes ,** 
ike  drawer  of  the  winning  horse  receiving  the  largest 
short  or  prize. 

Hdd,  that  the  defendant  could  not  be  convicted  of  an 
cftnce  under  section  1  or  section  3  of  the  Betting  Act, 

\m. 

!     Semble,  iJiat  the  transaction  was  an  illegal  lottery. 

I     Gsie  stated  by  Hawkins,  J. 

The  defendant  was  tried  at  the  Lewes  Sammer 

\  Attizes,  1898,  upon  an  indictment  containing  three 

;  soontB.    Hawkins,  J.,  directed  a  verdict  of  not  guilty 
k  the  third  count  for  reasons  immaterial  to  the  ques- 

'  tion  reserved.     On  the  second  and  third  counts  he 
directed  a  verdict  of  guilty,  subject  to  the  opinion  of 
the  eourt  on  the  question  stated  below. 
The  two  matenal  counts  were  founded  upon  the 

I  veond  branch  of  section  1  of  the  Betting  Act,  1853, 
sad  section  3  of  the  same  statute.  Of  these,  the  first 
ehsrged  that  the  defendant,  on  the  18th  of  April  and 
other  days,  in  a  certain  parish  in  Hastings,  '*  being 
^ea  the  occupier  of  a  certain  house  known  by  the 
sign  of  the  Yorkshire  Grey,  .  .  .  unlawfully  did 
Sfls  tiie  said  house  for  the  purpose  of  money  being 
nodved  by  and  on  behalf  of  him,  the  said  L.  I. 
Biobbs,  the  oooupier,  as  and  for  the  consideration  for 
pomiaes  and  agreements  to  pay  thereafter  money — 
to  vit,  a  sum  of  £45  '*  (and  the  other  sums  mentioned 
a  the  summing-up)  '*  on  certain  events  of  and  relat- 
ing to  a  horse-race  caUed  the  Derby  Stakes  to  the 
great  damage,"  &c 

The  second  count  was  in  similar  terms,  except  that 
tte  place  alleged   to  be  xmlawfuUy  used  was  *'  a 

|ttrtain  place — to   wit,  the  bar  of  certain  licensed 

Ifrendaes  known,"  &c. 

The  defendant  had  been  charged  before  a  magis- 
tttAe,  and  had  claimed  to  be  tried  by  a  jury  pursuant 

[to  section  17  of   the  Summary    Jurisdiction    Act, 
1879. 

The  case,  after  stating  the  above  counts,  set  out 
fte^  learned  judge's  summing  up  to  the  jury,  in 
vhkh  he  stated  all  the  material  facts  and  tne  ques- 
1oa  of  law  which  arose  upon  them.  That  summing 
1^  was  as  follows — "The  question  raised  upon  this 
Mctment  is  whether  the  sale  of  and  receipt  of  the 

(«-)  BqM>rted  by  T.  B.  OoLQXTHOtJN  Dnx,  Esq», 

Barzister-at-Law. 


§urchase-money  for  tickets  in  an  ordinary  Derby 
weepstakes  by  a  licensed  victualler  in  the  bar  of  the 
licensed  house  occupied  by  him  amounts  to  an  offence 
created  by  the  statute  16  &  17  Vict.  c.  119,  the 
Betting  Act,  1853." 

The  material  facts  are  few  and  simple.  The 
defendant  Lewis  Irvin  Hobbs  was  from  the  18th  of 
April  to  the  11th  of  May,  1898,  both  days  inclusive, 
the  licensed  occupier  of  '*The  Yorkshire  Qrey"  at 
St.  Leonards-on-Sea.  He  had  been  such  occupier  for 
some  eight  or  nine  years  previously,  and  during  each 
of  those  years  a  sweepstakes  similar  in  all  respects  to 
that  now  in  question  had  been  promoted  by  him  on 
the  approach  of  the  "  Derby  Day."  It  was  a  sweep- 
ditakes  to  consist  of  one  thoTisand  subscriptions  of  two 
shillings  and  sixpence  each,  which,  assuming  all  the 
subscriptions  were  made,  would  raise  a  sum  of  £125, 
of  which  10  per  cent.,  amounting  to  £12  10s.,  was 
to  be  deducted  for  expenses,  leaving  a  balance  of 
£112  10s.  for  distribution  among  the  subscribers  in 
the  following  manner : 


£    s.  d. 


45     0 

0 

20     0 

0 

10     0 

0 

25     0 

0 

12  10 

0 

To  the  drawer  of  the  first  horse  (that  is, 
the  winner  of  the  race)   .        .        .        . 
Second  prize — i.e.,  the  second  horse  . 
Third  prize — i.e.,  the  third  horse 
To  the  drawers  of  100  non-starters,  oi,  each 
Bemainder  to  be  divided  amorgot  runners 


£112  10  0 
A  tickbt  was  on  payment  of  28. 6d.  issued  to  each  sub- 
scriber for  each  ticket  subscribed  for  by  him.  These 
tickets  were,  before  issue,  bound  up  in  books  (similar  in 
form  to  bank  cheque-books)  of  twenty -five  ticketseach, 
with  counterfoils  attached,  on  which  to  write  the  name 
of  the  purchaser.  As  each  ticket  was  paid  for  it  was 
detached  from  its  counterfoil  and  handed  to  the  pur- 
chaser, whose  name  and  address  were  written  on  the 
counterfoil.  The  tickets  were  distributed,  some  in  the 
**  Yorkshire  Grey"  by  the  defendant  himself  and  by 
his  wife  and  barmaid,  who  assisted  him  in  the  conduct 
of  his  house,  and  some  by  other  persons,  to  whom 
books  were  entrusted  away  from  the  premises,  one 
of  such  books  for  this  year's  sweepstake,  from  which 
six  tickets  had  been  sold,  having  been  found  on  the 
person  of  one  Talbot,  as  hereinafter  mentioned.  Th  e 
names  of  other  recipients  of  other  books  containing 
475  tickets  being  found  entered  in  a  memorandum- 
book  of  the  defendant. 

A  man  named  Mawle,  a  porter,  formerly  in  the  ser- 
vice of  the  defendant,  on  the  18th  of  April  last 
(having  been  employed  by  the  police  so  to  do) 
went  to  the  **  Yorkshire  Grey"  and  there  pur- 
chased a  ticket  from  defendant's  wife.  On  the 
23rd  of  April  a  similar  ticket  was  sold  in  the 
house  to  a  customer.  On  Sunday,  the  24th  of 
April,  two  tickets  were  sold  by  the  barmaid  in  the 
presence  of  the  defendant,  who,  in  reply  to  some 
observation,  said,  **  You  can  spot  [or  find]  the  winner 
on  Sunday  as  well  as  any  other  day."  On  the  26th  of 
April  more  tickets  were  sold  to  customers  in  the  bar, 
and  on  the  29th  of  April  defendant  himself  sold 
Mawle,  who  paid  2s.  6d.  for  it,  another  ticket. 
The  whole  of  these  sales  were  openly  made. 

There  was  no  drawing  for  the  prizes  in  this  present 
year,  because,  before  the  time  had  arrived,  the  *'  York- 
shire Grey  "  was  raided  by  the  police,  which,  of  course, 
stopped  further  proceeding  with  the  sweepstakes. 
But  the  drawings  for  each  of  the  years  1896  and  1897 
were  held  at  Saxon-chambers,  a  house  adjoining,  but 
forming  no  part  of  the  **  Yorkshire  Grey."  At  suuh 
drawing  about  twenty  persons  were  present.  The 
witness  Mawle  was  doorkeeper  on  those  occasions, 
and  for  his  services  he  was  paid  by  the  defendant, 
who  in  fact  paid  all  the  other  expenses  connected 
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with  the  sweepstake,  including  those  of  this  year,  and 
if  the  fact  be  important,  I  have  no  reason  to  think 
that  the  10  per  cent,  deducted  for  expenses  was  an 
unreasonable  amount  for  that  purpose. 

No  other  evidence  was  given  or  offered  of  any 
matter  connected  with  the  sweepstake  than  that 
I  have  mentioned.  It;  was  not  even  suggested  ttiat 
the  defendant,  who  took  no  ticket,  was  either  to 
receive  any  part  of  the  money  subscribed  except 
his  expenses  as  already  mentioned,  or  to  supply  or 
make  good  any  deficiency  in  the  event  of  all  the 
tickets  not  being  sold,  and  he  gave  no  guarantee  or 
promise  to  pay  anything  to  anybody,  except  to 
distribute  the  money  actually  subscribed  among  the 
subscribers  according  to  the  terms  of  the  tickets. 

On  the  11th  of  May  the  inspector  o£  police, 
under  a  search  warrant  issued  under  the  Betting 
Act  (16  &  17  Vict.  c.  119),  searched  the  **  Yorkshire 
Grey,"  but  in  the  house  found  nothing  beyond  some 
books  of  tickets,  some  of  which  had  been  issued  and 
torn  from  the  counterfoils,  and  a  book  with  names 
and  addresses  obviously  of  persons  to  whom  similar 
books  had  been  entrusted. 

A  person  named  George  Talbot  was  in  the  bar, 
where  he  was  a  daily  visitor.  It  was  said  by  the 
inspector  that  he  was  a  betting  man,  and  on  search 
there  were  found  upon  him  some  papers  and  telegrams 
(one  addressed  to  him  at  the  *' Yorkshire  Gkey"^, 
which  went  strongly  to  prove  that  the  inspector  s 
description  of  him  was  correct.  But  there  was 
nothing  to  indicate  either  that  the  defendant  was 
concerned  in  betting,  or  that  any  bets  were  ever  made 
in  his  house. 

On  this  state  of  things  Mr.  Muir,  for  the  defendant, 
objected  that  there  was  no  evidence  which  could 
properly  be  submitted  to  the  jury  in  support  of  this 
mdictment.  Mr.  Horace  Avory,  for  the  prosecution, 
contending  to  the  contrary. 

For  the  purposes  of  this  case  it  was  conceded  by 
Mr.  Muir  that  the  sweepstake  in  question  was  a 
lottery,  and  I  am  strongly  inclined  to  the  opinion 
that  it  was  so,  althougti,  as  this  indictment  was 
only  preferred  under  the  Betting  Act,  it  is  not 
necessary  to  pronounce  any  judgment  upon  that 
point.  As  to  its  being  a  lottery,  therefore,  I  will 
only  refer  to  the  case  of  Mearing  v.  Hillings,  14 
M.  &  W.  711.  The  mere  fact,  however,  of  its  being 
a  lottery  would  be  no  bar  to  proceedings  under  the 
Betting  Act  if  the  facts  of  the  case  would  other- 
wise bring  it  within  the  operation  of  that  statute. 

Bo  far  as  I  am  aware,  the  question  whether  such 
connection  with  an  ordinary  Derby  Sweepstakes  as  is 
established  against  the  defendant  is  sufficient  to 
support  the  present  indictment  has  now  arisen  for  the 
first  time.  It  must  be  taken  there  is  no  evidence  to 
support  any  other  ofi'ence  against  the  second  branch 
of  that  section. 

That  second  branch  forbids  the  use  of  a  house  or 
place  for  the  purpose  of  any  money  being  received  by 
or  on  behalf  of  the  owner,  occupier,  &c.,  as  or  for  the 
consideration  for  any  promiee  or  agreement,  &o., 
express  or  implied  to  pay  or  give  thercdfter  any 
money  or  valuable  thing  *'on  any  event  or  con- 
tingency of  or  relating  to  any  horse-race,  &c.,  or  as 
and  for  the  consideration  for  securing  the  paying  or 
giving  by  some  other  person  of  any  money  or  valuable 
thing  on  any  such  event  or  contingency  as  aforesaid." 
I  am  strongly  inclined  to  think  that  such  a  sweep- 
stake as  that  described  in  this  case  constitutes  either 
expressly  or  impliedly  an  agreement  between  each 
member  or  ticket-holder  in  it,  that  each  member  in 
respect  of  each  ticket  he  holds  shall  be  entitled  to 
draw  in  his  proper  time  a  ticket  bearing  a  number 
oorreepQnding  with  the  number  attached  to  the 
name  of  some  horse  entered   for  the  Derby,  and 


appearing  on  a  list  of  such  horses  prepared  and 
recognized  by  all  as  the  list  of  horses  in  respect  of 
which  the  sweepstake  is  established.  No  member  is 
entitled  to  claim  anything  until  after  the  race  tun 
been  run  and  tlie  result  declared,  and  then  each  holder 
of  a  ticket  becomes  entitled  to  receive  the  prizaor 
other  sum  of  money  mentioned  on  his  ticket,  having 
regard  to  the  position  or  place  in  the  race  of  the 
horse  indicated  by  the  number  drawn  by  him. 

The  destination  of  every  sum  of  money  paid  into 
the  sweepstake,  after  deduction  of  expenses,  is  de- 
pendent on  the  event  or  contingency  ot  a  horse-race, 
and  every  title  to  a  share  of  the  distribution  is  depen- 
dent on  the  like  contingency.  The  oonsidetatioa  for 
this  agreement  is  the  money  paid  by  each  member  on 
the  purchase  of  his  ticket  or  tickets ;  that  which  he  is 
to  receive  in  return  clearly  is  dependent  on  the  event 
or  contingency  of  the  race. 

Now,  as  to  the  defendant's  responsibility.  In  every 
such  sweepstake  as  the  present  there  must  be  some- 
body to  receive  and  hold  the  price  of  the  tickets  till 
the  event  of  the  race  is  ascertained ;  there  must  also 
be  someone  to  distribute  the  amount  to  which 
members  are  entitled ;  both  these  offices  seem  to  have 
been  undertaken  by  the  defendant.  Some,  at  least, 
of  the. moneys  were  received  by  him  at  bis  hooae, 
the  *' Yorkshire  Grey."  Can  it  be  said  that  io 
undertaking  these  offices  the  defendant  did  not 
impliedly  or  expressly  promise  and  undertake  with 
and  to  each  subiicriber  to  pay  the  money  found  to  he 
due  to  on  the  happening  of  the  event  or  contingenof 
upon  which  his  title  to  it  depended  according  to  the 
agreement  ? 

I  think  it  unnecessary  to  discuss  any  other  part  of 
this  section.  My  present  impression  (the  evideoce 
being  unquestioned)  is  that  the  defendant  has  ren- 
dered himself  liable  to  the  penalty  imposed  by  sectiofi 
3  of  the  Act,  and  that  the  jury  ought  to  find  hia 
guilty  upon  the  first  and  second  counts  of  thb 
indictment. 

The  opinion  I  have  expiessed  above  is  that  whidi 
I  have  necessarily  hastUy  formed,  without  having  an 
opportunity  of  referring  to  any  of  the  authoritisi 
cited.  The  point  \b  a  new  one— it  affects  a  wide 
circle,  wider,  perhaps,  than  at  first  sight  may  he 
apparent.  I  purpose,  therefore,  to  reserve  the 
question  of  law  for  the  consideration  of  the  Court  for 
Crown  Oases  Beserved,  and  I  respite  judgment  nnlii 
the  next  assizes,  or  until  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved  is  knows. 

The  defendant  to  be  allowed  bail  until  such  time 
iu  the  amounts  he  is  now  under. 

If  the  court  thought  the  learned  judge  was  right  hi 
directing  the  jury  as  he  did,  the  conviction  was  to 
stand ;  otherwise  it  was  to  be  reversed. 

R.  D,  Muir,  for  the  defendant,  contended  that  thij 
sweepstakes  out  of  which  the  charge  arose  was  ameiw 
lottery,  and  that  the  defendant  was  a  stakeholdeiU 
There  was  no  illegal  betting  transaction  such  as  wad 
aimed  at  by  the  Betting  Act,  1853.    The  money  wM 
not  to  be  paid  upon  the  event  or  contingency  of  i 
horse-race,  but  in  the  event  of  the  drawing  of  the 
horses. 

Horace  Avory  {Henry  Sutton  with  him),  for 
prosecution,  contended  that,  although  there  was 
lottery,  the  transaction  was  in  effect  a  bet  or  W4ger 
and,  even  if  it  were  not  a  bet,  the  transaction  W) 
within  the  second  branch  of  section  1  of  the  Act,  i 
the  defendant  impliedly  promised  to  pay  money  i't 
the  event  of  the  race. 

Allpori  V.  Nutt,  I  0.  B.  974 ;  CarliU  ▼.  Carbolic 
Smoke  Ball  Co.,  41  W.  R.  210,  [1893]  I  a  B.  2^? 
Sagar  v.  Stoddart,  18  Cox  C.  C.  165 ;  and  OamiMdui 
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T.  BuUon,   39  W.  B.  540,  60  L.  J.  M.  C.  116,  were 
cited. 

Lord   Russell  of  Eillowen,  C.J. — ^The  learned 
jndffe   at   the    trial    of    this  case  expressed    grave 
doubt  as   to    whether  there    ought    to  be   a    cod- 
viction.    I  think  that  that  doubt  was  well  founded. 
In  my  opinion  there  was  no  evidence  to  go  to  the 
jary  on  either  of  the  two  counts  in  question.     The 
irenieral  importance  of  the  case  makes  it  desirable  that 
I  should  sbite  the  grounds  for  this  opinion.     Let  me 
first  say  that  the  ^legation  that  the  defendant  is  a 
publican  is  wholly  irreleyant,  the  case  would  have 
been  precisely  in  the  same  position  if  the  sweepstakes 
had  been  carried  on  at  a  club  or  at  any  other  place. 
It  seems  to  me  that  what  took  place  was  a  lottery, 
or  in  any  case  was  not  a  betting  transaction.     It  was 
said  that  it  was  an  offence  under  the  second  part  of 
section  1   of    the    Betting    Act,    185S.    Now   it  is 
matttial  to  observe  that  when  this  Act  was  passed 
there  were  already  statutes  dealing  with  lotteries — 
betting  was  treated  as  a  separate  and  distinct  subject 
for   legislation.      This    Act   is    entitled    '*  An   Act 
for    the    Suppression     of    Betting     Houses."      It 
rsoitea  that  *'  a  kind  of  gaming  has  of  late  sprung 
vp  .  .  •  by  the    opening    of   pLEUses   called   betting 
houses  or  of&oes,  and   £e    receiving    of    money   in 
advance  hv  the  owners  or  occupiers  of  such  bouses  or 
offiees  or  by  other  persons  acting  on  their  behalf  on 
fhar  promises  to  pay  money  on  events  of  horse-races 
and  the  like  oontingenoies  "  ;  it  then  proceeds  to  deal 
with  the  evil  which  it  has  so  pointed  out.    The  first 
part  of  section  I  enacts  that  **  no  house,  office,  room, 
or  other  place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner"  or  the  other  persons  there 
mentioned  **  betting  with  persons  resorting  thereto  " : 
that  danse  deals  with  a  house  being  opened  or  used 
for  the  purpose  of  betting  with  persons  resorting  to 
the  house:  counsel  for  the  prosecution  was  right  in 
saying  that  these  words  would  cover  betting  both  in 
cases  where  no  money  passed  and  in   cases   where 
oioney  was  paid  in  advance.    The  second  part  of  the 
section    covers    cases    in    which    persons    do    not 
neeessazily  resort  to  the  house — **  or  for  the  purpose 
of  any  money  or  valuable  thing  being  received  b^  or 
on  behalf   of   such    owner,    &c.,    as    or    for   the 
soDsideration  for  any  assurance,  undertaking,  promise, 
or  agreement,  express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on  any  event  or 
oontingeDcy  of  or  relating  to  any  horse-race  or  other 
rMe,  &C."  that  is  the  clause  with  which  we  have  to 
deal.    Was  there  anv  evidence  in  this  case  that  this 
place  was  used  for  the  purpose  of  any  money  being 
received  by  or  on  behalf  of  the  defendant  as  the 
(wnsideration  for  a  promise  to  pay  any  money  on  an 
event  or  oontingency  of  or  relating  to  a  horse-race  ? 
The  section  points  to  a  contractus  relation  between 
tbe  keeper   of    the    house    and   the    person    who 
pays  bis  money,  a  promise  by  the  former  that  he  will 
make  a  payment  to  the  latter  in  certain  contingencies. 
The  facts  of  this  case  show  no  such  relation ;  all  that 
the  defendant  said  was  that  he  would  manage  the 
sweepstakes.    If  each  subscriber  paid  half-a-crown, 
the  defendant,  after  paying  the  reasonable  expenses 
of  management,  was  to  distribute  the  prizes  out  of 
the  contributions.    He  took  no  ticket  himself,  and 
he  was  to  receive  nothing  out  of  the  transaction 
eieepi   those   reasonable    expenses.      He    gave  no 
gnannteeor  promise  to  pay  anything,  but  he  was 
only  to  distribute  the  money  arising  from  the  sale  of 
the  tickets.    The  pmons  who  took  the  tickets  created 
a  common  fund,  which  the  defendant  merely  received 
as  a  stake-holder  and  undertook  to  distribute.    The 
dense  aims  at  transactions  in  which  a  promise  to  \ 
pay  in  a  certain  event,  is  made  by  the  person  who  1 


receives  the  money,  and  here  the  defendant  made  no 
such  promise. 

Again,  to  bring  a  case  within  the  section  the 
iromise  must  be  to  pay  *'  on  an  event  or  contingency 
of  or  relating  to  a  horse-race  "  ;  but  that  was  not  so 
here :  the  prizes  depended  on  the  event  or  contingency 
of  the  drawing,  which  would  have  been  equally  effec- 
tive if  it  had  taken  place  after  the  horse-race  instead 
of  before.  I  think  that  I  have  gone  through  all  the 
provisions  of  section  1  which  it  is  necessary  to  consider. 
Looking  at  the  rest  of  the  Act,  it  is  clear  that  every 
section  of  it  is  conversant  with  the  keeping  of  houses 
for  the  purpose  of  betting.  Section  7  makes  this 
clearer  than  any  other  section,  for  it  contains  a  pro- 
hibition against  exhibiting  or  publishing  any  hand- 
bill advertising  that  a  house  is  used  for  the  purpose 
of  making  bets  or  wagers. 

In  my  judgment  this  case  does  not  fall  within  the 
letter  of  the  Act  or  within  the  category  of  evils  with 
which  it  deals,  and  there  was  no  evidence  on  which 
the  jury  could  find  a  verdict  for  the  Crown.  I  must 
not  be  understood  as  saying  that  the  conduct  of  the 
defendant  did  not  constitute  a  criminal  offence.  I 
think  the  transaction  was  a  lottery ;  but  that  was  not 
the  case  put  forward  by  the  prosecution,  and  we  are 
not  dealing  with  that  question. 

Hawkins,  Mathew,  Kennedy,  and  Biqham,  JJ., 
concurred. 

Conviction  quashed. 

Solicitors  for  the  defendant,  Davenport,  Jones,  ds 
Gleniiter, 

Solicitor  for  the  prosecution.  The  Treasury  Solicitor* 


9nb5  OTouncil. 


{From  the  Supreme  Court  of  New  South  Wales,) 

May  14,  1898. 

Attobnet- General  fob  New  South  Wales  v, 

LoYE.  (a.) 

Nullum  Tempus  Act  {9  Geo,  3,  c.  16)— New  South 
Wales — Construction  of  statute. 

The  English  Nullum  Tempus  Act  is  in  force  in  the 
colony  of  New  South  Wales,  and  applies  to  land  which 
has  never  been  granted  out  or  dealt  with  by  the  Crown, 

This  was  an  appeal  from  the  Supreme  Court  of 
New  South  Wales.  The  facts  sufficiently  appear  in 
their  lordships'  judgment. 

A,  Cohen,  Q.C,  Vaughan  Hawkins,  and  Butterworth, 
for  the  appellants. 

The  respondent  did  not  appear. 

The  judgment  of  their  lordships  (the  Earl  of 
Halsbttrt,  L.O.,  Lord  Maonaohten,  Lord  Mobbib, 
and  Mr.  Way)  was  delivered  by  the 

Earl  of  Halsbury,  L.O. — This  is  an  appeal  by 
the  Attomey-Gkneral  for  New  South  Wales  against 
the  judgment  of  the  Supreme  Court  of  the  Colony 
pronounoed  on  the  18th  of  February,  1896,  overruling 
a  demurrer  to  the  defendant's  plea  to  an  inforuiatitm 
of  intrusion  to  recover  certain  lands  in  the  parish 
of  Concord  and  county  of  Cumberland  in  the  said 
colony.  The  question  involved  is  whether  the  English 
Nullum  Tempus  Act  (9  Geo.  3,  c.  16)  is  in  force  in  the 
colony  and  applies  to  land  which  has  never  been 
granted  out  or  dealt  with  by  the  Crown. 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 

at-Law. 
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It  does  not  appear  to  be  denied  that  the  lands  in 
question  (described  by  their  abuttals  and  containing 
13^  acres]  were  and  had  ever  since  the  original 
settlement  of  the  territory  of  New  South  Wales  been 
waste  lands  belonging  to  and  vested  in  the  Grown. 

The  defendant,  by  his  plea  dated  the  10th  of  April, 
1895,  averred  that  one  Edward  J.  Keith,  more  than  sixry 
years  before  the  filing  of  the  information,  entered  on 
and  thenceforward  held  possession  of  the  lands  as  his 
own  property,  that  he  conveyed  his  interest  therein  to 
William  Love,  who  settled  the  same  in  tmst  for 
himself  and  his  wife  Susannah  Love  and  the  survivor 
of  them  for  life  and  after  the  decease  of  the  survivor 
on  the  defendant,  Emily  Susannah  Love,  absolutely, 
that  the  foregoing  persons  had  from  the  entry  of 
Edward  J.  Keith  to  the  present  time  held  continuous 
possession  of  the  lands  adversely  to  Her  Majesty  and 
without  payment  of  rent  to  her,  and  had  themselves 
since  the  said  entry  taken  and  enjoyed  the  rents, 
revenues,  issues,  and  profits  of  the  land,  and  that  Her 
Majesty's  title  to  the  land  did  not  first  accrue  within 
sixty  years  next  before  the  filing  of  the  information. 
The  plea  did  not  aver  that  the  lands  had  not  been  in 
charge  of  the  Crown  within  the  said  sixty  years. 

On  the  20th  of  May,  1895,  the  appellant  replied, 
traversiogtheallegatioiJH  of  the  plea,  and  also  demurred 
thereto  on  the  grounds  (1)  that  the  Act  9  Geo.  3,  c.  16, 
is  not  in  force  in  New  South  Wales,  (2)  that  assuming 
it  to  be  in  force  it  does  not  apply  to  lands  which  have 
never  been  dealt  with  by  the  Crown,  (3)  that  the 
period  of  sixty  years  was  not  alleged  to  have  run  out 
before  the  date  of  the  Constitution  Act,  1855  ;  (4)  that 
the  plea  showed  no  title  in  the  defendant. 

Joinder  in  demurrer  having  been  delivered,  the 
demurrer  came  on  for  hearing  before  the  full  court 
(consisting  of  Darley,  C.J.,  and  Windeyer  and 
Simpson,  JJ.),  by  whom  judgment  was  pronounced 
on  the  18Ui  of  February,  1896,  in  favour  of  the 
defendant  overruling  the  demurrer,  Simpson,  J., 
stating  that  he  felt  very  considerable  doubt  about 
the  matter. 

Their  lordships  have  no  doubt  that  the  judgment 
accurately  describes  the  importance  of  the  question 
here  raised  to  the  colony.  The  learned  judges  say 
* '  the  earlier  grants  issued  by  the  Crown  were  vague 
in  the  extreme,  and  that  it  would  be  in  the  present 
day  impossible  to  ascertain  from  the  description  in 
the  grants  to  what  lands  they  applied."  And  it  is 
clear  that  the  inference  which  the  learned  judges 
draw  from  that  state  of  facts  is  accurate,  "that  the 
holders  would  not  be  able  to  show  upon  the  face  of 
the  instrument  a  title,  and  have  to  rely  upon 
possession." 

Their  lordships  do  not  think  that  the  learned 
judges  at  all  exaggerate  the  mischief  and  confusion 
which  would  arise  in  the  transfer  of  property  if  the 
holders  could  not  depend  upon  the  operation  of  the 
statute  in  question. 

Two  arguments  appear  to  have  been  suggested 
against  the  application  of  the  Aet  to  the  particular 
oniony  under  9  Geo.  4,  c.  83,  which  primd  facie 
applied  the  Nullum  Tempus  Act  to  the  colony  in 
question  as  much  as  if  it  had  in  terms  re-enacted  it 
f  )r  l^t  colony. 

Section  24  of  that  Act  provided  "  that  aU  laws  and 
8  atutes  in  force  within  the  realm  of  Eogland  at  the 
passing  of  this  Act "  (that  is  to  say,  in  the  year  1828) 
*'  shall  be  applied  in  the  administration  of  justice  in 
the  courts  of  New  South  Wales,"  and  it  is  sought  by 
construction  to  limit  the  words  "all  laws  and 
statutes "  bv  introducing  into  the  section  the  words 
<*  having  relation  to  procedure  "or  some  equivalent 
expression.  At  least,  that  is  the  only  intelligible 
mode  in  which  the  argument  can  be  supported, 
because  the  worda  which  do  occur  in  the  section,  *'  in 


the  administration  of  justice,"  would ^  certainly' 
include  a  limitation  of  the  time  within  which  actioni' 
can  be  brought,  and  their  lordships  are  of  opinkm 
that  the  language  of  the  section  cannot  be  limited  w 
as  to  exclude  the  statute,  which,  for  the  reasons 
pointed  out  by  the  learned  judges,  were  and  are  lo 
important  in  the  administration  of  justice  in  tbe 
colony. 

The  second  argument  is  not  very  inteUigibls  sinoe 
the  words  upon  which  reliance  is  placed  are  wordi 
which  in  the  statute  thus  applied  (9  Geo.  3,  c  16] 
except  from  the  operation  of  the  statute,  lands  in 
respect  of  which  the  Crown  has  been  answered  hy 
rents,  revenues,  issues,  or  profits  thereof  within  the 
space  of  sixty  years  next  before  the  issuing  or  com- 
mencing of  such  action,  information,  &o.,  as  shall  at 
any  times  have  been  duly  in  charge  or  stood  ia  tuper 
of  record  within  the  sp^ce  of  sixty  years. 

The  provision  is  intelligible  enough,  and  what  ia 
substance  it  means  is  that  if  the  Crown  is  not  actoally 
in  possesaioo,  but  that  in  the  Crown's  accounts  some 
person  is  charged  with  the  rent  which  they  had  not 
paid  and  still  stand  as  a  Crown  debtor  in  the  Grown 
books,  and  that  condition  of  things  has  existed  within 
the  sixty  years,  the  title  by  that  condition  of  things, 
although  the  possession  may  have  been  for  sixty 
years,  was  not  adverse,  because  during  that  period 
something  was  payable  to  the  Crown  which  had  not 
been  paid. 

It  is  not  suggested  here  that  the  person  in  pones- 
sion  filled  that  character,  but  the  argument  appears 
to  be  that  because  there  is  no  such  administration  in 
the  colony  as  involves  the  peculiar  form  of  Grown 
accounting  thus  described,  the  remedial  operation  of 
the  statute  cannot  apply. 

Their  lordships  are  unable  to  acoept  any  sneh 
suggestion.  There  is  no  allegation  here  of  any 
equivalent  record  against  the  person  who  held 
possession  for  sixty  years,  and  if  no  modification  or 
Umitation  such  as  section  24  of  the  Act  aathorizei 
has  been  made  so  as  to  apply  such  a  mode  of 
accounting  to  the  Crown  as  might  have  an  equivalent 
effect,  the  only  result  would  be  that  there  is  nothing 
upon  which  the  exception  preserving  the  Grown*i 
right  could  operate,  but  certainly  would  not  cut  down 
the  enacting  part  of  the  statute  or  establish  that  it 
was  inconsistent  with  the  laws  of  England. 

For  these  reasons  their  lordships  are  of  opinion 
that  the  judgment  of  the  Supreme  Court  was  rigbt, 
and  they  will  humbly  advise  Her  Majesty  that  thii 
appeal  should  be  dismissed  accordingly. 

SoUoitors  for  the  appellants,  Light  &  GMraith  (a 
parte. 
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Friendly  society — Moneys  payable  on  death  of  memher^ 
Nomination  of  person  to  receive  —  Bevocaiion  0/ 
nomination  —  Moneys  payable  exceeding  £100  — 
Friendly  Societies  Act,  1875  (38  &  39  VicL  c.  60), 
s.  15,  sub'Section  3. 
A  member  of  a  friendly  society  can,  under  sedioh  15i 

(a.)  Keport^d  by  W.  F.  Tarky,  Esq.,  Barrister^ 

at-Law, 


Vol.  XLYII.        ^Dec.  10,  ijfi.'8 


•i 


ri* 


I'HK    WEEKLY    UEPOKTER. 


83 


COUBT  OF  APPFAI<. 


BEI9NETT  V.  Slater  and  Anotheb. 


Court  of  Appeal, 


svl-sedion  3,  of  the  Frundly  Societits  Act,  1875, 
nomipafe  a  person  to  receive  a  sum  mot  exceeding  £100 
payahk  hy  the  sodeiy  oti  his  death,  (ven  though  the  total 
turn  payaHe  by  the  society  on  his  death  exceeds  £100. 
Such  a  nomination  can  only  be  revoked  in  the  manner 
prescribed  in  the  section,  and  cannot  be  revoked  by  will. 

Appeal  from  the  judgment  of  Mathew,  J.,  upon 
aD  interpleader  issue,  reported  [1898]  1  Q.  B.  469,  46 
W.  B.  Dig.  61. 

In  1864  William  May  effected  a  poli^  of  ingnrance 
upon  hiB  life  for  £100  in  the  Boyal  Liver  Friendly 
Society,  a  society  registered  or  deemed  to  be  registered 
imder  the  Friendly  Societies  Acts.  By  the  rules  of 
the  society  the  maximum  sum  for  which  a  policy 
could  be  taken  out  was  £200. 

In  1869  WDliam  May  made  a  nomination  of  this 
£100  in  favour  of  the  plaintiff,  his  daughter,  under 
section  15  of  the  Friendly  Societies  Act,  1875,  and 
this  nomination  was  duly  sent  to  the  society.  William 
May  died  on  the  29th  of  October,  1896,  leaving  a  will, 
dated  the  7th  of  September,  1895,  of  which  the 
defendants  were  the  executors.  By  his  will  the 
testator  directed  all  his  estate  and  effects  to  be  sold 
by  his  executors,  and  after  paying  his  funeral  and 
testamentary  expenses  and  debts,  that  the  residue 
ihonld  be  equally  divided  between  his  two  grand- 
children. Imther  the  will  nor  a  copy  thereof  was 
ddivered  or  sent  to  the  society  during  the  lifetime  of 
William  May,  but  after  his  death  probate  of  the  will 
was  lent  for  registration.  The  amount  due  under 
the  poUoy  was,  at  the  death  of  the  testator,  with 
accretions,  £104,  which  the  defendants  claimed.    The 

eaintiff  claimed  £100  under  the  nomination,  and 
x)iight  an  action  against  the  society  to  recover  it, 
vhen  the  society  interpleaded.  Mathew,  J.,  held 
that  the  will  operated  as  a  revocation  of  the  nomina- 
tion, and  gave  judgment  for  the  defendants. 

The  plaintiff  app^ed.  * 

38  &  39  Vict.  c.  60,  s.  15,  sub-iection  3:  *f  A 
member  of  a  society  (other  than  a  benevolent  or 
woiUng-men's  dub),  not  being  under  the  age  of 
sixteen  years,  may,  by  writing  under  his  hand 
delivered  at  or  sent  to  the  registered  office  of  the 
society,  nominate  any  person,  not  being  an  officer  or 
servant  of  the  society  (unless  such  officer  or  servant 
is  the  husband,  wife,  father,  mother,  child,  brother, 
sister,  nephew,  or  neiceof  the  nominator),  to  whom  any 
moneys  payable  by  the  society  on  the  death  of  such 
member,  not  exceeding  £50,  shall  be  paid  at  his 
decease,  and  may  from  time  to  time  revoke  or  vary 
such  nomination  by  a  writing  under  his  hand 
similarly  delivered  or  sent;  and  on  receiving  satis- 
&ctoty  proof  of  the  death  of  a  nominator,  the 
society  shall  pay  to  the  nominee  the  amount  due  to 
the  deceased  member,  not  exceeding  the  sum  afore- 
said." ^ 

By  46  &  47  Vict.  c.  47,  s.  3,  the  sum  of  £100  was 
substituted  in  the  above  section  for  £50. 

The  above  enactments  are  now  repealed  and 
re-enaeted  in  substanoe  by  section  56  of  the  Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  52). 

Sir  B.  B.  Finlay,  8.G.  {H.  Sutton,  B.  Newton 
Crane,  and  H,  Burrows  with  him),  for  the  plaintiff. 
■^Tbe  true  construction  of  section  15,  sub-section  3, 
is  that  a  nomination  can  only  be  revoked  in  the  same 
way  as  it  is  made.  The  nomination  cannot  be 
revoked  by  will.  The  society  must,  upon  receiving 
■atasfactory  proof  of  the  nominator's  death,  pay  to 
the  nominee  the  amount  due,  not  exceeding  £100. 
That  provision  is  not  consistent  with  a  revocation  by 

*  On  account  of  the  importance  of  the  question  to 
friendly  societies  the  appeal  was  taken  up  by  the 
Board  of  Trade. 


will.  Further,  this  £100  became,  upon  the  nomina- 
tion, the  property  of  the  nominee,  subject  to  the 
power  of  the  nominator  to  revoke  it  during  his  life- 
time, and  there  being  no  such  revocation,  it  could 
not  pass  under  a  residuary  bequest  as  part  of  the 
testator's  estate. 

ff,  D,  Bonsey,  for  the  defendants.  —  First,  no 
nomination  can  be  made  where  the  sum  payable 
on  death  exceeds  £100.  In  the  present  case 
£104  was  payable  on  death.  The  words  "not 
exceeding  £100"  refer  to  *' any  moneys  payable  by 
the  society  on  the  death  of  such  member."  The 
object  was  to  relieve  poor  persons  from  the  obligation 
of  making  a  will,  and  their  estates  from  paying 
probate  duty.  Secondly,  section  15  contemplates  the 
absence  of  a  will,  sub-section  4  clearly  deals  with  an 
intestacy,  and  sub- section  3  upon  its  true  con- 
struction also  deals  with  an  intestacy.  There  is  no 
reason  why  a  nomination  should  be  on  a  better  footing 
than  a  will  which  can  be  revoked  by  a  subsequeut 
will.  The  sub- section  does  not  say  that  the  only 
mode  of  revocation  shall  be  as  prescribed  in  the  Act. 
It  does  not  exclude  a  revocation  by  will.  The  society, 
if  they  have  notice  of  a  will,  ought  not  to  i>ay  the 
money  to  the  nominee. 

He  referred  to  Ashby  v.  Costin,  37  W.  E.   140, 
21  Q.  B.  D.  401. 

A.  L.  Smith,  L.  J. — ^The  first  contention  before  us 
is  that  as  the  sum  payable  on  the  death  of  the 
member  exceeded  £100,  secticn  15  does  not  apply  and 
the  nomination  is  of  no  effect.  I  cannot  agree  with 
that  contention.  I  agree  that  there  cannot  be  a 
nomination  of  a  sum  exceeding  £100.  Here  the 
nomination  did  not  exceed  £100.  I  have  no  doubt 
that  the  object  of  the  Legislature  was  to  save 
the  expense  of  taking  out  representation  to  the 
member  upon  his  death  in  the  case  of  small 
estates,  tf  the  sum  payable  upon  the  death  of 
a  member  does  not  exceed  the  £100  nominated, 
assuming  that  sum  to  be  nominated,  then  that  sum 
must  be  paid  over  to  the  nominee,  and  the  expense  of 
taking  out  representation  will  be  avoided,  fi,  how- 
ever, the  sum  payable  at  death  exceeds  the  £100 
nominated,  then  the  £100  will  have  to  be  paid  to  the 
nominee,  and  aa  regards  the  excess  over  that  sum  the 
general  law  applies  and  representation  will  have  to  be 
taken  out  as  to  that.  The  nomination  here,  being 
for  a  sum  not  exceeding  £100,  is  therefore  valid. 

The  second  question  is  whether  that  nomination 
can  be  revoked  by  will.  First  of  all,  it  seems  to  me 
that  this  money  became  and  remained  the  property  of 
the  nominee  so  long  as  the  nomination  was  not 
revoked,  and  therefore  I  do  not  see  how  this  £100, 
which  belonged  to  the  nominee  at  the  time  of  the 
testator's  death,  and  not  to  the  testator,  can  be 
included  in  the  residuary  bequest  in  his  will.  I  pass 
that  by,  however,  and  I  come  to  the  question  upt»n 
which  Mathew,  J.,  based  his  judgment,  whether  the 
nomination  can  be  revoked  hj  any  mode  other  than 
that  prescribed  by  the  section.  In  my  opinion  it 
cannot.  The  section  provides  a  special  mode  in  which 
the  nomination  can  be  made,  and  it  seems  to  me  to 
prescribe  a  special  mode  in  which  it  can  be  revoked 
and  in  my  opinion  that  is  the  only  form  of  revocation 
recognized.  Under  the  section  all  that  the  society 
has  to  do  is  to  see  that  a  due  nomination  has  been 
made,  that  it  has  not  been  revoked  in  the  mode  pre- 
scribed in  the  section,  that  the  member  is  dead,  and 
thereupon  **  the  society  shall  pay  to  the  nominee  the 
amount  due  to  the  deceased  member,  not  exceeding 
the  sum  aforesaid."  I  find  no  obbgation  on  the 
societyto  see  whether  there  is  a  will  or  not.  There- 
fore even  if  there  were  what  purported  to  be  a  revo- 
cation by  will,  and  even  if  th^  residuary  olaqse  covered 
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this  money,  the  revocation  would  be  inoperative  under 
the  statute,  and  the  nomination  would  stand.  Judg- 
ment must  therefore  be  entered  for  the  plaintiff 
for  £100. 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  I  think 
that  we  can  gather  the  intention  of  the  Legislature 
from  the  words  of  the  Act  itself.  The  enactment  in 
question  is  a  provision  in  favour  of  members  of 
friendly  societies.  By  the  rules  of  this  society  a 
member  can  insure  up  to  £200.  Now,  an  insurer  for 
£200  seems  to  me  to  be  as  meritorious  an  individual 
as  an  iusurer  for  £100.  If  the  defendants'  con- 
tention as  to  the  £100  limit  were  correct,  the  words 
of  section  15,  sub-section  3,  ''to  whom  any  moneys 
payable  by  the  society  on  the  death  of  such  member, 
not  exceeding  £50  " — now  £100 — **  shall  be  paid  at 
his  decease,"  ought  to  read  to  whom  "  all  moneys," 
&c.  The  section  seems  to  me  to  mean  that  the  mem- 
ber may  nominate  £100,  whether  out  of  a  larger  sum 
or  not,  to  be  paid  to  the  nominee  at  his  death. 
That  seems  to  me  to  be  the  plain  meaning  of  the 
words.  I  am,  therefore,  of  opinion  that  there  is  no 
substance  in  the  argument  that  the  Act  applies  only 
to  thoHe  cases  in  which  the  total  sum  payable  at 
death  does  not  exceed  £100.  If  that  argument  were 
correct,  this  strange  result  would  follow,  that  a 
member  might  insure  for  £50  and  nominate  that 
sum,  and  yet,  if  he  afterwards  insured  for  a  further 
sum,  bringing  the  total  to  over  £100,  the  previous 
nomination  would  be  invalidated.  I  cannot  come  to 
such  a  conclusion.  The  Act  gives  a  member  the 
important  privilege  of  making  a  gift,  though  not  an 
irrevocable  gift,  of  a  sum  not  exceeding  £100,  and  so 
far  relieves  his  estate  from  the  expenses  of  represen- 
tation being  taken  out  to  him,  and,  in  my  opinion, 
the  sum  nominated,  subject  to  revocation,  ceases  to 
be  the  property  of  the  member  and  does  not  belong 
to  his  estate.  The  case  of  Ashhy  v.  Gostin  seems  to 
me  to  be  an  authority  almost  in  point.  I  now  come 
to  the  question  whether  there  can  be  a  revocation  of 
the  nomination  otherwise  than  as  prescribed  in  the 
Act.  I  find  that  the  Act  carefully  points  out  the 
particular  mode  in  which  the  nominator  can  revoke 
the  nomination.  Why  should  we  imply  something 
that  is  not  in  the  Act  ?  Why  are  we  to  imply  a  power 
to  revoke  by  will  P  There  is  good  reason  why  we 
should  not.  There  is  no  mention  of  a  will  in  sub- 
section 3.  That  sub -section  provides  that  on  proof 
of  the  death  of  a  nominator  the  society  shall  pay  to 
the  nominee  the  amount.  It  is  suggested  that  we 
must  read  in  the  words  "  without  notice  of  a  will." 
I  cannot  do  so.  The  death  of  the  nominator 
might  well  be  proved  before  the  society  had  time 
to  see  whether  there  was  a  will  or  not ;  or  the  death 
might  be  proved,  and  a  will  might  be  in  existence 
which  might  not  be  proved  for  months  or  years 
afterwards,  and  yet,  according  to  the  argument,  the 
society  would  be  bound  not  to  pay  over  the  amount 
to  the  nominee  if  Uiey  had  notice  of  the  will.  That 
would  be  in  direot  contradiction  to  the  Act.  I  think 
that  there  can  be  no  revocation  by  will.  If  I  am 
right  in  my  view  of  the  Act,  this  £100  formed  no 
part  of  the  estate  of  the  testator,  and  he  could  not 
dispose  of  it  by  his  will,  and  in  my  view  of  the  Act 
it  would  have  been  equally  inefficacious  if  he  had 
purported  to  expressly  revoke  the  nomination  by  his 
will.  Even  supposing  the  testator  were  insolvent  at 
the  time  of  his  death,  no  recourse  could  be  had  to  the 
nominee  to  recover  the  sum  paid  to  her.  Of  course, 
if  at  the  time  of  his  death  the  £100  was  not  an  asset 
of  the  testator,  it  would  not  become  an  asset  because 
he  happened  to  be  insolvent. 

CoUiiNS,  L.J. — I  am  of  the  same  opinion.     lu  my 
opinion  the  statute  makes  £100  the  limit  of  the  sum 


payable  to  the  nominee,  and  is  not  the  limit  of 
sum  payable  on  the  death  of  the  member.    As 
the  other  point,  the  dear  intention  of  the  Legislat 
is  to  benefit  members  of  these  friendly  societiei 
giving  them  a  simple  and    convenient  meChod 
disposing  of  their  property  on  their  death,  withoi 
the  formalities  and  expense  incident  to  a  wilL 
method  of  disposition  thus  conferred  on  memban 
t )  a  certain  extent  a  substitute  for  and  resembles 
will,  but  it  has  not  all  the  incidents  of  a  wilL 
cumot  be  revoked  by  a   will    made  subsequent 
That  incident  of  a  will  is  wanting.     It  can  only 
revoked  in  the  way  specified  in  the  Act.    It  seems 
me,  therefore,  that  on  two  grounds  the  learned  jiid| 
was  wrong.      First,   the    nomination    having 
properly    made,    death    intervened   before  it 
revoked.    The  will,  therefore,  which  was  oompet 
to    deal    only  with    the   testator's  estate,  did 
embrace  this  £100  at  all.     I  agree  also  that,  even 
there  had  been  in  this  will  what  purported  to  be 
express  revocation  of  the  nomination,  inasmuch  ai 
was  not  the  statutory  and  only  method  of  revocatic 
it  would  have  been  inoperative. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Hyde,  Tandy,  Makon, 
Sayer. 

Solicitors  for  the  defendants,  Letts  Brothers* 


July  6, 1898. 
June  10, 1898. 


From  Chan.  Div. 
(Lindley,  M.B.,  and  Chitty  and 
Collins,  L.JJ.) 
[and  Chan.  Div.  Bomer,  J.] 

Bioas  V.  HoDDmoTT.  (a.) 

Mortgage — Redemption — Collateral  advantage  to  mart' 
gagee — Restrictive  covenant — Injunction, 

A  mortgagor  can  always  redeem  on  payment  of  prin- 
cipal^  interest,  and  costs,  and  any  bargain  which  u 
unconscionable  will  not  be  enforced;  but  a  cottaUrai 
agreement  giving  the  mortgagee  some  collateral  advatitage, 
provided  it  is  not  unconscionable  and  does  not  dog  the 
equity  of  redemption,  is  not  invalid, 

Jennings  v.  Ward,  2  Vem,  520,  and  In  re  Edwaidi^ 
Estate,  11  /r.  Ch,  Rep,  367,  discussed  and  explained. 

The  defendant,  being  the  owner  of  a  puhlic-hotut, 
mortgaged  it  to  the  plaintiff,  with  a  proviso  that  the 
loan  should  continue  for  Jive  years,  and  covenatded 
during  the  continuance  of  the  security  not  to  seU  m 
the  premises  malt  liquors  other  than  those  supplied  h/ 
the  plaintiff. 

Held,  that  such  a  covenant  was  valid,  and  ought  to  he 
enforced  by  injunction. 

Appeal  of  the  defendants  from  Bomer,  J. 

The  plaintiff  was  a  brewer  at  Cardiff,  the 
defendants  being  the  owners  of  the  Witdhell  HotaL 
Cadoxton,  Glamorgan.  The  premises  were  mortgaged 
by  the  defendants  to  the  plaintiff  by  deed  dated  tbe 
18th  of  March,  1896.  The  mortgage  deed  contained  a 
covenant  by  the  mortgagors  that  they  would  durixig 
the  oontinuance  of  the  security  deal  with  the  plaintiff 
only,  for  all  beers,  stout,  or  any  other  malt  Uqoor 
(except  bottled  be^)  which  should  be  vended  to  be 
consumed  on  or  off  the  hotel  and  premises,  and  would 
not  sell  or  permit  the  sale  or  consumption  on  the 
premises  of  any  such  liquors  other  than  such  as  had 
been  purchased  or  taken  of  the  plaintiff.  Qliera  was  a 
proviso  that  the  mortgage-money  should  not  be  called 
in  for  five  years,  and  the   plaintiff  covenanted  to 

(fi.)  Reporf*»d  by  W.  SnALLCKOSS  GODDAHD  and 
BixsGH  B.  PmiiLPOTTS,  Esqrs.,  Bignristera-at-Law. 
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mpplj  the  defendants  with  malt  liquors  of  a  kind  and 
qiiAiity  similar  to  those  which  were  being  supplied 
for  the  time  being  for  consumption  on  the  hotel 
premises. 

On  the  1st  of  April,  1898,  the  defendants  ceased  to 
purchase  their  malt  liquors  from  the  plaintiff,  and  on 
the  4tb  of  May  1898,  tendered  to  him  the  amount  of 
liis  principal  and  interest  to  date  and  a  farther  six 
mooths*  interest  in  lieu  of  notice. 

The  plaintiff  deelined  to  accept  the  money,  and  on 
the  ^  10th  of  May,  the  defendants  took  out  an 
origiDating  summons  for  redemption. 

On  the  23rd  of  May  the  plaintiff  instituted  an  action 
flsiming  an  injunction  to  restrain  the  defendants, 
their  servants  or  agents,  from  selling  or  permitting 
the  Bale  or  consumption  on  the  hotel  premises  of 
SLy  beer,  stout,  or  other  malt  liquors  (other  than 
hotded  beers)  which  should  not  have  been  purchased 
and  taken  from  the  plaintiff. 

On  the  10th  of  June  the  plaintiff  moved  before 
Somer,  J.,  for  an  interim  injunction  in  the  terms  of 
^  daim.  The  defendants'  summons  for  redemption 
ud  the  plaintiff's  motion  for  an  injunction  were  heard 
together. 

Bomer,  J.,  dismissed  the  summons  for  redemption 
QD  the  ground  that  it  was  premature.  The  plaintiff's 
notion  for  an  injunction  was  then  argued. 

Leoeit,  Q.C.,  and  R,  F.  Norton^  for  the  motion. — 
The  Gorenant  is  good  and  should  be  enforced.  It  is 
outside  the  mortgage  in  the  sense  that  it  has  nothing 
to  do  with  the  right  to  redeem  ;  it  is  only  a  collateral 
advaotaice  which  in  a  proper  case  should  be  allowed 
to  the  mortgagee. 

They  cited  White  v.  City  of  London  Brewery  Co,,  36 
V.  R.  881.  39  Ch.  D.  659;  Mainland  v.  Upjohn,  37 
W.  R.  411,  41  Ch.  D.  126;  Luker  v.  Dennis,  26  W.  R. 
167,  7  Ch.  D.  227. 

Farwell,  Q.C.,  and  Ingptn,  for  the  defendants. — This 
eorenant  is  an  attempt  to  clog  the  equity  of  redemp- 
tkm  hy  giving  the  mortgagee  a  collateral  advantage ; 
tiiis  is  not  allowed ;  Jennings  v.  Ward,  2  Vem.  520. 
This  is  irrespective  of  the  usury  laws :  Broad  v.  Selfe, 
11  If.  R.  1036 ;  and  depends  on  the  general  prcitection 
equity  gives  to  borrowers  against  lenders  which  should 
tos  more  be  enforced  now  that  the  usury  laws  are 
abobshed :  James  v.  Kerr,  37  W.  R.  279,  40  Ch.  D. 
449.  A  mortgagee  cannot  stipulate  that  he  shall  be  a 
paid  receiver  of  the  rents  of  the  property  he  holds  as 
•Monty,  nor  can  a  mortgagee  auctioneer  stipulate  for 
aad  get  commission  :  Broad  v.  Selft ;  Field  v.  Hopkins, 
44  Ch.  D.  524,  38  W.  R.  Dig.  134 ;  tktlt  v.  Marquess 
•/  SorthampUm,  40  W.  R.  529,  [1892]  A.  C.  1.  The 
I  covenant  therefore  is  void,  and  this  injunction  should 
he  refused. 

I  RoMEB,  J. — ^There  is  a  great  principle  which  in  my 
opinion  ought  always,  so  far  as  possible,  to  be  adhered 
i  to— namely,  that  a  man  Fhould  abide  by  his  contracts. 
lUcro  are,  however,  certain  principles  of  equity  which 
imdaDy  relate  to  mortgagors  and  mortgagees,  and 
I  vmck  to  some  extent  interfere  with  this  great  principle. 
1^^  these  I  will  deal  upon  the  understanoing  that 
iVnlcsi  some  rule  of  equity  forbids  it,  a  man's  contract 
|ilK>iild  be  enforced  against  him.  In  the  present  case 
|tbe  transaction  was  reasonable  and  proper,  and  the 
[momtnet  seems  to  me  to  be  reasonable,  entered  into  in 
j^ood  faith  and  fairly,  and  in  no  sense  oppressive,  so 
I tifeat  vnleas  some  rule  of  equity  interfere  to  prevent  my 
bo  doing  I  ought  to  enforce  it.  I  should  be  sorry  if  I 
fought  there  was  any  such  rulei  but  I  don't  think  in 
wi  case  that  there  is. 

There  is  a  principle  which  I  wholly  accept,  at 
{■■7  rste  for   the  purposes  of  this   judgment,  that  . 
^  a  mortgage  you  cannot  by  contract  between  mort-  [ 


gagor  and  mortgagee  clog  the  equity  of  redemp- 
tion so  as  to  prevent  the  mortgagor  redeeming 
ou  payment  of  tbe  principal  interest,  and  costs. 
That  principle  does  not,  in  my  opinion,  apply  here  to 
prevent  the  contract  in  question  being  enforced ;  there 
is  nothing  in  it  to  clog  tbe  equity  of  redemption. 
The  mortgagor's  right  to  redeem  stands  the  same 
whether  this  covenant  to  take  the  beer  is  in  the  deed 
or  not.  The  mortgagee  in  respect  of  that,  has  no  right 
to  check  redemption.  There  is  no  charge  on  the 
mortgaged  premises  in  favour  of  the  mortgagee,  for 
any  sums  due  to  him  by  reason  of  any  breach  of  that 
covenant.  It  therefore  seems  impossible  to  say  that 
this  covenant  in  any  way  infringes  the  principle 
against  clogging  the  equity  of  redemption. 

Then  it  is  said  on  behalf  of  the  mortgagor  that  a 
much  wider  principle  applies  which  would  prevent  this 
covenant  being  bindiug,  and  the  case  of  Jennings  v. 
Ward,  was  referred  to  as  an  authority  in  support 
of  this.  The  Master  of  the  Rolls  in  that  case  is 
certainly  reported  to  have  said  that  a  man  shall  not 
have  interest  for  his  money  end  a  collateral  advantage 
besides  for  the  loan  of  it,  or  clog  the  redemption  with 
any  by-agreement.  I  have  already  dealt  with  clogging 
tbe  equity;  but  it  is  said  that  the  decision  of  the 
Master  of  the  Rolls  is  to  be  taken  to  its  fullest 
extent,  and  that  in  no  case  shall  the  mortgagee  have 
his  interest  and  a  collateral  advantage  besides. 
I  think  it  good  in  dealing  with  geneoral  obser- 
vations to  bear  in  mind  the  case  in  which 
such  general  observations  were  made,  and  in 
applying  this  to  Jennings  v.  Ward  it  will  be  seen  that 
there  there  was  no  attempt  to  clog  the  equity  of 
redemption ;  but  looking  beyond  that  and  considering 
what  the  collateral  agreement  there  was,  it  was  one 
which  the  Master  of  £e  RoUs  held  should  be  set  aside 
us  being  unconscionable.  Also,  it  is  important  to 
bear  in  mind  that  he  was  dealing  with  a  case  when 
the  usury  laws  were  in  force  and  it  was  not  allowed 
to  a  mortgagee  to  get  anything  equivalent  to  rate 
of  interest  beyond  the  legal  rate  under  the  guise  of  a 
collateral  advantage.  I  am  rnable  to  find  any  sub- 
sequent case  to  snow  me  that  this  decision  of  the 
Master  of  the  Rolls  is.  to  be  taken  unlimitedly.  Some 
of  the  cases  to  which  I  have  been  referred  are  cases 
where  it  was  sought  to  dog  the  equity  of  redemption 
by  saying  that  to  redeem  the  mortgagor  had  to  pay 
more  than  was  due  from  him  for  principal,  interest, 
and  costs,  and  the  question  was  what  ought  to  be 
dune  when  the  mortgagor  came  to  redeem ;  not,  as 
here,  the  question  whether,  when  there  is  a  reasonable 
and  proper  agreement  entered  into  between  two 
persons,  it  should  be  void  because  it  is  between 
mortgagor  and  mortgagee.  Also,  you  must  put 
aside  cases  before  the  usury  laws,  and  cases  of 
UDConscionableness.  Lord  Eldon  in  Ch'imbers  v. 
Goldwin,  9  Yes.  254,  stated  the  law  at  that  time  ou  the 
subject  in  question,  and  this  is  referred  to  by  Kay,  J., 
iu  hi^  judgment  in  Mainland  v.  Upjohn,  41  Ch.  D.,  at 
p.  138,  whose  remarks  at  the  top  of  that  page  I 
would  wish  to  now  adopt. 

Putting  aside,  therefore,  the  question  of  what 
is  wrong  and  what  circumstances  are  oppressive, 
I  can  see  no  reason  why  a  covenant  between  a 
mortgagor  and  mortgagee,  entered  into  iu  good 
faith  and  really  giving  a  reason  why  the  mort- 
gagee should  advance  the  money,  should  be  bad, 
aiid  it  appears  to  me  that  if  there  is  no  objection 
falling  within  the  lines  I  have  mentioned,  a  contract 
which  is  really  equivalent  to  a  term  of  the  advance 
is  binding  on  the  mortgagor  where  it  is  part  of  the 
consideration  for  the  advance  and  the  mortgagor 
has  got  the  benefit  resulting  from  it.  That  the 
principle  laid  down  by  the  Master  of  the  Rolls  in 
Jenninas  v.  Ward  is  not  to  be  taken  in  if  ft   widest 


86 


THE   WEEKLY  REPORTER.       iDee. lo. we.]     VoL  XLVIL 


CoTTKT  OP  Appeal. 


Biggs  v.  Hoddinott. 


COUBT  OF  APPSAL. 


sexue  as  urged  on  behalf  of  the  defendants  is  dear 
from  the  cases  of  Poiier  v.  Edwards,  5  W.  B.  407, 
26  L.  J.  Ch.  468,  and  Mainland  y.  Upjohn^  as  they 
9bo«7  that,  for  instance,  a  mortgagee  may  contract 
with  a  mortgagor  that  in  consideration  of  an  advance 
of  £7CK)  he  ehall  be  repaid  £1,000  with  interest  on 
the  £1,000,  and  that  such  a  bargain  will  stand.  So 
here  the  mortgagor  has  obtained  an  advance  no 
doubt  at  a  reduced  rate  of  interest  by  reason  of  this 
oovenaut,  the  advantage  of  which  he  now  seeks  to 
escape  the  consequences  of.  I  can  find  no  authority 
that  such  a  covenant  is  to  be  held  void.  Certainly 
the  cases  which  have  been  cited  to  me  do  not  amount 
to  such  an  authority.  Thus,  in  James  v.  j&Terr, 
40  Ch.  D.  449,  the  facts  when  looked  at  show  that  the 
agreement  there  relied  upon  by  the  mortgagee  was 
oppressive  and  improper.  Broad  v.  Selfe  was  a  case 
of  clogging  the  equity  of  redemption,  and  in  Field  v. 
Hopkins  the  question  was  as  to  the  amount  which  the 
mortgagor  had  to  pay  before  he  oould  be  allowed  to 
redeem,  and  it  was  a  case  where  the  mortgagee  was 
claiming  to  charge  items  that  ought  not  to  haye  been 
charged  against  the  mortgagor,  and  the  Court  of 
Appeal  dealt  with  it  as  a  question  of  construction. 

Lastly,  there  is  the  case  of  Salt  y.  Marquis  of 
Northampton,  where  the  question  merely  was  whether 
a  certain  policy  was  mortgaged,  and  when  it  was 
held  that  it  was,  it  followed  that  any  bargain  seeking 
to  stop  the  redemption  of  it  would  not  be  allowed. 
That  decision  therefore  has  no  application  to  the 
question  I  am  now  dealing  with. 

Finding,  therefore,  in  this  case  an  honest 
bargain  entered  into  to  the  benefit  of  the  mort- 
gagors, and  finding  no  principle  to  prevent 
me  enforcing  this  covenant  on  the  part  of  the 
mortgagors,  I  grant  the  injunction  a&ed  for  on 
the  present  motion,  limiting  it  to  the  period  of  the 
continuance  of  the  security. 

The  defendants  appealed  from  this  order  on  the 
plaintiff's  motion. 

Farwell,  Q.C.,  and  Tngpen,  for  the  appellants. 

Levettf  Q,C.,  and  B,  F,  Norton,  for  the  plaintiff, 
were  not  called  upon. 

LiNDLEY,  M.B. — We  have  heard  an  ingenious  and 
learned  argument  put  forward  with  the  view  of 
inducing  us  under  pressure  to  lay  down  a  proposition 
of  law  which,  if  true,  would  be  unfortunate  for 
business  men.  The  proposition  is  this — that  upon  a 
mortgage  transaction  the  mortgagor  and  mortgagee 
cannot  at  the  same  time  enter  into  any  other  transaction 
with  each  other  which  can  possibly  benefit  the 
mortgagee — that  any  such  transaction  must  be  entered 
into  before  the  mortg^e,  so  that  it  cannot  be  said 
that  the  mortgagee  gets  any  collateral  advantage  out 
of  the  mortgage.  That  is  not  good  sense,  and  it  does 
not  require  very  much  intelligence  to  say  it  is  not  the 
Law.  Counsel  for  the  appeUants  did  not  attempt  to 
support  it  upon  any  rational  principle,  but  they  put 
it  on  authority.  We  are  of  course  bound  by  the 
authorities,  whether  we  like  them  or  not,  and  counsel 
were  right,  there  being  no  reasonable  ground  against 
it,  to  press  us  with  authority. 

The  first  case  relied  upon  was  Jennings  v.  Ward, 
That  was  a  redemption  suit,  and  there  was  an 
agreement,  contemporaneous  with  the  mortgage, 
which  seriously  interfered  with  the  redemption  of  the 

Property,  on  payment  of  principal,  interest,  and  costs, 
he  Master  of  the  Bolls  (Sir  John  Trevor)  decre(>d 
redemption  without  regard  to  that  stipulation,  and 
■aid,  '*A  man  shall  not  have  interest  for  his  money, 
and  a  collateral  advantage  besides  for  the  loan  of  it, 
or  clog  the  redemption  with  any  bye-agreement" 
That  language  has  found  its  way  into  the  books,  and 


it  has  been  understood  as  if  he  meant  exactly  what  he 
said  without  regard  to  the  circumstances  of  that  ease, 
and  it  has  been  said  that  no  mortgagee  can  have  hii 
priocipal,  interest,  and  costs,  and  also  a  collateral 
advantage.  Now,  what  does  the  propositipn  mem? 
If  it  means  what  counsel  for  the  appellants  say,  it 
would  be  monstrous;  but  when  the  authoritieB  are 
looked  at  it  will  be  seen  that  that  general  proposition 
has  been  departed  from  again  and  again,  which  diows 
that  it  does  not  mean  what  counsel  say.  Take,  for 
instance,  the  case  of  West  Indian  mortgages,  in  which 
it  has  been  held  that  a  mortgagee  who  is  not  is 
possession  oould  stipulate  to  act  as  eonsignee  ioc  the 
mortgagor.  That  is  a  collateral  advantage.  The 
proposition  as  stated  in  Jennings  v.  Ward  is  too  wide. 
If  properly  guarded  it  is  good  law  and  good  sense, 
and  when  one  looks  at  the  cases  where  it  has  been 
applied  and  those  where  it  has  not,  one  sees  what  it 
means.  The  principle  is  this:  A  mortgage  is 
regarded  in  equity  as  a  security  for  the  money 
advanced,  and  a  mortgagor  can  always  redeem  on 
payment  of  principal,  interest,  and  costs,  and  no 
bargain  which  prevents  that,  will  be  enforced  or 
regarded. 

There  is  another  principle  which  is  not  peculiar  to 
mortgages,  and  that  is  that  an  unconscionable  bargaia 
will  not  be  enforced;  and  there  is  no  case  of  any 
bargain  being  set  aside  which  does  not  come  under 
one  of  those  two  heads.  I  think  the  decision  of 
Bomer,  J.,  was  right ;  and  to  say,  as  we  are  asked  to 
do,  that  a  dause  like  this  one,  stipulating  that  a 
publican  is  to  get  his  beer  from  a  brewer  upon 
reasonable  terms  is  a  collateral  advantage  and  must 
be  disregarded  as  unconscionable,  would  shook  any 
business  man,  and  we  are  not  going  to  say  that.  Tlie 
only  possible  way  of  making  that  out  would  be  thii, 
which  was  the  view  taken  by  Hargreave,  J.,  in  In  n 
Edwards'  Estate,  11  Ir.  Ch.  Bep.  367,  that  any 
stipulation  in  a  mortgage  for  the  benefit  of  the 
mortgagee  is,  because  it  is  in  a  mortgage,  due  to 
pressure  upon  the  mortgagor  by  the  mortgagee.  The 
simple  decision  there  was  right,  that  the  agreement  in 
the  mortgage  which  was  relied  on  was  invalid  as 
preventing  redemption ;  but  what  the  judge  said  as 
to  a  stipulation  oeing  unreasonable  because  it  was 
found  in  a  mortgage  is  going  too  far.  The  i^peal 
will  be  dismissed. 

Chittt,  L.J. — ^It  is  said  that  the  covenant  by  the 
mortgagor  is  void  in  equity.  The  first  observation 
that  I  have  to  make  upon  that  is,  that  it  in  no  way 
affects  the  equity  of  redemption,  as  redemptaon  oaa 
take  place  in  just  the  same  way  as  if  that  oorenaot 
were  not  in  the  deed.  There  is  no  stipulation  that 
any  damages  for  breach  of  the  covenant  should  be 
covered  by  the  security,  so  it  is  plain  that  it  is  not  a 
case  where  the  equity  of  redemption  on  payment  of 
the  principal,  interest,  and  costs  is  in  any  way 
affected.  In  equity  a  mortgage  has  always  been 
looked  upon  as  a  security  for  money,  and  here  the 
principle  that  the  mortgagor  can  redeem  on  payment 
of  principal,  interest,  and  costs  is  maintained,  it  wis 
contended  tiiat  generally  a  mortgagee  cannot  stipulate 
for  any  collateral  advantage  to  himself,  and  that  thsfS 
are  authorities  which  show  that.  That  has  not  been 
made  out.  The  true  proposition  is  that  a  mortgaffes 
shall  not  impose  on  the  mortgagor  an  unconsoiooms 
and  oppressive  bargain.  That  there  is  anything  of 
that  kind  in  this  case  is  out  of  the  question.  1%e 
arrangement  is  for  the  common  benefit  of  both  parties. 
Though  the  mortgagee  does  by  the  operation  of  the 
covenant  get  an  opportunity  for  the  sale  of  his  beer, 
the  mortgagors  get  presumably  good  beer  sappUed 
upon  the  usual  terms.  It  would  be  contrary  to  sense 
to  say  that  this  trade  contract,  entered  into  by  persons 
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with  their  eyes  open,  should  be  set  aside  on  the 
groosd  of  its  being  contrary  to  some  fiancifnl  doctrine 
of  equity. 

As  regards  the  authorities,  Jennings  ▼.  TTard.was 
rdied  upon.  That  was  a  biU  for  redemption  of  a 
mortgage,  and  the  Master  of  the  BoUs  decreed 
redemption  without  regard  to  a  certain  agreement 
which  ne  considered  unconscionable,  and  which  he  set 
aside  as  being  unreasonable,  as  appears  from  the 
registrar's  book,  which  we  now  haye  in  court. 

The  statement  by  Hargreave,  J.,  in  In  re  Edwards* 
Estate^  that  the  presumption  is  that  a  mortgagor  is 
voder  pressure  when  he  oorrows  money  on  the  terms 
of  a  mixtgage,  is  not  a  universal  principle,  and  that 
tiiat  is  so,  is  establiBhed  by  many  authorities.  The 
first  great  departure  from  it  is  to  be  found  in  the  case 
of  the  West  Indian  mortgages,  where  a  mortgagee 
wss  allowed  to  act  as  consignee  for  the  mortgagor  so 
long  as  he  was  not  the  mortgagee  in  possession.  This 
supposed  rule,  which  was  gathered  from  dicta,  not 
decisions  of  judges,  was  found  not  to  work  in  those 
cases,  as  the  West  Indian  planters  could  not  get  their 
moD^  unless  they  consented  to  the  mortgagee  being 
oonsignee.  That  is  a  clear  departure  from  the  rule, 
SDd  Potter  t.  Edwards  was  the  same  way.  In  that 
case  £700  was  advanced,  and  the  mortgage  was  for 
£1,000.  It  has  been  attempted,  I  think,  to  explaio 
vbat  was  a  plain  transaction  there  by  a  fiction  which 
vas  untrue  and  unreasonable,  and  the  theory  was 
that  the  parties  went  through  a  supposed  payment 
and  repayment  in  the  nature  of  a  commission.  The 
real  bargain  was  an  advance  of  £700  and  an 
undertaking  to  give  security  for  £1,000.  In  one  sense 
there  was  an  additional  advantage  to  the  mortgagee, 
as  he  was  getting  £300,  and  also  getting  interest  on 
his  security.  Mainland  v.  Umohn  was  a  dedsion  the 
ssme  way.  The  decision  of  Hargreave,  J.,  in  In  re 
Edwards*  Estate,  was  right,  as  in  that  case  there  was 
not  only  a  bargain  which  was  unreasonable,  but  one 
vhich  was  a  clog  upon  the  equity  of  redemption. 
l%e  mortgagee  is  that  case  could  either  purchase  part 
ol  the  property  or  remain  mortgagee,  so  that  there 
was  a  du-ect  clog  on  the  redemption,  as  if  he  became 
&e  purchaser  the  mortgagor  had  no  right  to  redeem 
thst  part  of  the  estate  which  came  within  the  option. 

It  is  unnecessary  to  add  any  more.  In  this  case  the 
transactJon  does  not  fall  within  any  such  supposed 
xole  of  equity  as  the  appellants  contend  for. 

GoLLors,  L.J. — I  am  of  the  same  opinion,  and  were 
it  not  for  the  course  of  the  authorities  I  should  not 
tiuak  that  any  rational  person  looking  at  this 
doenment  would  suppose  that  it  was  otherwise  than  a 
fair  and  reasonable  arrangement—  a  contract  between 
a  brewer  and  a  publican,  by  which  the  brewer 
Ineomes  the  transferee  of  a  mortgage  on  the  licensed 
house,  and  stipulates  that  the  publican  is  to  take  his 
beer  horn  him. 

It  is  said,  however,  that  mortgages  have  been  the 
■object  of  a  long  series  of  decisions  in  equity.  The 
c^ty  judges  have  tried  to  find  some  principle  which 
voold  satLsfactorily  explain  the  decisions  of  their 
indeoesBors,  and  those  which  they  were  about  to  give 
theniBelves,  and  it  is  no  wonder  that  in  searching  for 
tiist»  they  fixed  on  some  general  principle  which, 
vben  applied  in  other  circumstanci^s,  was  imfortimate. 
The  dimculty  came  from  the  jurisdiction  of  the  courts 
of  equity  to  correct  the  hardness  of  the  law.  The 
detMoDfl  were  given  to  remedy  the  hardness  of 
partienlar  cases,  and  then  the  judges  tried  to  reduce 
then  to  a  general  rule  which  would  meet  all  cases. 
In  dealing  with  hard  oases,  the  only  safe  thins  is  to 
^  as  Bomer,  J.,  did  here,  and  see  how  Ibx  the 
^fedsionB  have  gone  in  each  particular  case. 

It  is   dear   that   when   a   person   enters   into  a 


mortgage  contract  he  is  only  a  borrower  upon 
security,  and  any  stipulation  in  the  deed  which  is 
inconsistent  with  that  must  be  treat^l  as  if  it  were 
not  there.  It  is  not  necessary  now  to  go  back  to  any 
such  general  proposition;  but  it  may  be  that  in 
earlier  days,  when  people  were  driven  to  finding  the 
principles,  they  were  justified  in  going  back  to  it,  and 
so  Hargreave,  J.,  in  In  re  Edwards*  Estate,  may  have 
had  in  his  mind  the  principle  that,  the  contract  being 
one  of  loan  on  security,  any  stipulation  inconsistent 
with  that  must  be  regarded  as  unfair,  and  must  be 
rejected.  Whether  that  was  what  he  had  in  mind  or 
not  I  do  not  know,  but  the  proposition  which  he  laid 
down  in  such  a  general  form  was  not  necessary  for 
the  decision  of  that  particular  case,  for  in  that  case 
the  stipulation  interfered  with  the  right  of  the 
mortgagor  to  redeem  on  payment  of  principal, 
interest,  and  costs. 

Upon  what  principle  can  it  be  said  that  a 
stipulation  which  does  not  dog  the  equity  of 
redemption  is  invalid  as  being  contrary  to  the  spirit 
of  the  mortgage  ?  It  eeems  that  it  can  only  be  so  on 
the  general  principles  of  the  law  of  debtor  and 
creditor — that  is,  only  where  there  is  something  so 
oppressive  as  to  make  it  wrong  to  give  effect  to  it. 
In  the  case  before  us  the  provision  is  a  reasonable 
one,  and  it  does  not  make  the  mortgage  anything  but 
a  security  for  a  debt.  The  mere  fact  that  a  stipulation 
for  the  benefit  of  the  mortgagee  is  oontainea  in  the 
mortgage*  deed  does  not  neceesarily  make  it  invalid. 
The  only  ground  for  saying  that  it  does  is  what  was 
said  in  Jtnnings  v.  Ward,  that  a  man  shall  not  have 
interest  for  his  money  and  at  the  same  time  a 
collateral  advantage  to  himself.  This  case  is  not 
covered  by  the  decision  in  that.  There  was  sufficient 
there  to  warrant  the  judge  in  treating  the  clause  as 
in  fact  an  agreement  for  purchase  at  a  given  sum, 
notwithstanding  that  there  was  in  form  a  mortgage. 
Nothing  more  than  that  was  necessary  for  Sie 
determination  of  that  case,  and  there  is  nothing  here 
which  goes  so  far  as  that.  The  agreement  is  one 
which  does  not  fttter  the  redemption,  and  there  is 
nothing  unreasonable  in  it. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Riddell,  Vaizey,  lih 
Smith,  for  J,  H,  Jones,  Cardiff. 

Solicitors  for  the  plaintiff,  Bowery  Cotton,  ig;  Bower, 
for  Stephens,  David,  d:  Co.,  Cardiff. 


a  Q.  B.  Div.  \ 

oith,  Kigby,  and  > 
WiUianis,  L.  JJ.) ) 


June  28, 1898. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
Yanghan 

Groves  v,  Lobd  Wimbobne.  (a.) 

Factory  Ads — Fencing  machinery — Breach  of  statutory 
duty — Liability — Common  employment — Factttry  and 
Workshop  Act,  1878  (41  dk  42  Vict.  c.  16),  ss,  5, 
82,  87. 

Where  the  proprietor  of  a  factory  fails  to  perform  the 
duty  imposed  upon  him  by  section  6  of  the  Factory  and 
Workshop  Act,  1878,  to  fence  and  mairdain  the  fencing 
of  dangerous  machinery,  an  action  to  recover  damages 
will  lie  at  the  suit  of  a  person  injured  thereby,  notwith' 
standing  that  the  Act  has  imposed  a  penalty  for  tl^ 
breach  of  the  statutory  duty. 

The  defence  of  common  employment  is  no  answer  to 
such  an  action. 


(a.)  Reported  by  W.  F.  Barey,  Esq.,  Barrister- 

at-Law. 
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Applioation  by  the  plaintiff  for  jadgment  or  a  new 
trial  in  an  action  tried  before  Grantham,  J.,  and  a 
jary. 

The  action  was  brought  by  a  boy  of  fourteen  years 
of  age  in  the  employment  of  the  defendant  to  recover 
damages  for  personal  injuries  caused  by  the  defend- 
ant, in  breach  of  his  statutory  duty,  not  fencing 
certain  dangerous  machinery  at  his  ironworks,  but 
allowing  the  same  to  be  and  remain  in  an  nnfenced 
condition. 

It  appeared  that  the  plaintiff  was  employed  at  a 
steam  winch  which  had  revolviug  cog-wheels,  and 
while  so  employed  his  arm  was  caught  by  the  cog- 
wheels and  was  injured.  The  plaintiff  had  been 
employed  at  the  works  for  about  eighteen  months 
before  the  accident,  and  for  the  last  six  months  he 
had  been  employed  at  the  steam  winch,  which, 
during  that  period,  had  remained  unfenced,  though  a 
fence  had  been  originally  provided  for  it. 

The  jury  found  a  verdict  for  the  plaintiff  for  £150 
damages,  but  the  learned  judge  held  that  the  penalty 
imposed  by  section  82  of  the  Factory  and  Workshop 
Act,  1878,  for  breach  of  the  statutory  duty  to  fenoe 
was  the  sole  remedy,  and  entered  judgment  for  the 
defendant. 

A  bel  Thomas,  Q.  C, ,  and  S.  T.  Evans,  for  the  plaintiff. 
— An  action  will  lie  for  breach  of  the  statutory  duty 
to  fence  contained  in  section  5  of  the  Factory  and 
Workshop  Act,  1878,  whereby  personal  injuries  ensue : 
Brition  v.  Great  Western  Cotton  Co.,  20  W.  E.  525, 
L.  K.  7  Ex.  130;  Holmes  v.  Clarke,  10  W.  R.  405,  7 
H.  &  N.  937;  Kelly  y.  Qlebe  Sugar  Refining  Co.,  20 
Court  Sess.  Gas.,  4th  ser.,  833  :  see  alsj  Thompson 
V.  Wright,  22  Ontario  Rep.  127;  Coe  v.  Piatt,  7 
Ex.  Ch.  923;  Caswell  v.  WoHh,  4  W.  R.  231,  5 
B.  &  B.  849;  Doel  v.  Sheppard,  4  W.  R.  232,  5 
B.  &  B.  856.  The  cases— such  as  Gorris  v.  Scott, 
22  W.  R.  575.  L.  R.  9  Ex.  125;  Atkinson  v. 
Newcastle  and  Gateshead  Waterworks  Co.,  25  W.  R. 
794.  2  Ex.  D.  441  ;  Cowley  v.  Newmarket  Load 
Board,  [1892]  A.  0.  345,  41  W.  R.  Dig.  85; 
Municipality  of  Picton  v.  Geldert,  42  W.  R.  114, 
[1893]  A.  0.  524;  and  Saunders  v.  Holhorn  District 
Board,  43  W.  R.  26,  [1895]  1  Q.  B.  64— in  which  it 
was  held  that  the  penalty  was  the  only  remedy,  do 
not  apply  to  a  statutory  obligation  to  fence  machinery, 
where  the  Legislature  could  not  have  contemplated 
that  the  penalty  should  be  the  only  remedy  available 
ill  case  of  personal  injury :  see  Couch  v.  Steel,  2  W.  R. 
170.  3  E.  &  B.  402 ;  Shepherd  v.  HilU,  11  Ex.  Ch.  bo, 
4  W  R.  C.  L.  Dig.  182 ;  and  Ross  v.  Rugge-Price,  24 
W.  R.  786,  1  Ex.  D.  269.  The  doctrine  of  common 
employment  cannot  apply  where  the  action  is  for 
breach  of  a  statutory  duty,  there  being  no  question 
of  the  negligence  of  a  fellow-servant  raised. 

They  also  referred  to  Paterson  v.  Wallace,  1  Macq. 
748. 

B.  F.  Williams,  Q.C,  and  Bailhache,  for  the 
defendant. — The  Legislature  did  not  intend  that 
there  should  be  a  remedy  in  damages  in  addition 
to  the  statutory  penalty.  The  Factory  Acts  created 
the  duty  to  fence,  and  provided  a  remedy  for  the 
breach  of  that  duty,  and  that  is  the  only  remedy 
ava  lable.  In  Britton  v.  Great  Western  Cotton  Co,  the 
action  was  for  breach  of  the  statutory  duty  in  not 
haviog  originally  provided  a  fence  for  the  machinery. 
Htre  a  guard  for  this  machine  was  originally  pro- 
vided, but  there  was  negligence  in  not  maintaining 
the  fencing.  The  doctrine  of  common  employment 
is  a  defence  to  an  action  for  the  breach  of  duty  in 
not  maintaining  the  fencing,  as  the  neglect  to  main- 
tain it  was  that  of  the  foreman,  and  he  was  a  fellow- 
servant  with  the  plaintiff:  see  Senior  v.  Ward, 
7  W.  R.  261,  28  L.  J.  Q.  B.  139 ;  HmvefU  v.  /.awrf</re 


Siemens  Steel  Co.,  23  W.  R.  335,  L.  R.  10  Q.  B.  62; 
Wilson  V.  Merry,  L.  R.  1  So.  &  Div.  326 

They  also  referred  to  Bartonshill  Coul  Co,  v.  Reid, 
6  W.  R.  664,  3  Macq.  266. 

A.  L.  Smith,  L.J. — This  action  is  brought  to 
recover  damages  for  breach  by  the  oooupier  of  the 
factory  of  his  statutory  duty  to  maintain  the  fendng 
of  certain  machinery,  injury  being  thereby  caused  to 
the  plaintiff.  Grantham,  J.,  entered  judgment  for 
the  defendant  upon  the  ground  that  an  action  for 
damages  would  not  lie  for  breach  of  the  statutory 
duty.  The  Factory  and  Workshop  Aot,  1878,  hai 
followed  similar  Acts,  and  is  a  public  Act  enacted  by 
the  Legislature  in  favour  of  workmen,  and  imposiog 
a  liability  on  the  master  which  is  enforceable  by  a 
penalty.  Section  5,  sub-section  3,  of  the  Act,  as 
amended  by  section  6,  sub-section  2,  of  the  Factory 
and  Workshop  Act,  1891,  provides  that  *'ali 
dangerous  parts  of  the  machinery  and  every  nart  of 
the  mill  gearing  shall  either  be  securely  fenoea  or  be 
in  suoh  a  position  or  of  such  construction  as  to  be 
equally  safe  to  every  person  employed  in  the  factory 
as  it  would  be  if  it  were  securely  fenced.*'  By 
sub-section  4,  "all  fencing  shall  be  constantly 
maintained  in  an  efficient  state  while  the  parte 
required  to  be  fenced  are  in  motion  or  use  for 
the  purpose  of  any  manufacturing  process."  In 
this  case  it  was  conceded  that  the  machineiy 
ought  to  have  been  fenced  and  that  the  plaintiff 
was  in  consequence  injured.  Taking  section  o 
alone,  it  seems  clear  that  upon  proof  of  the  statutory 
duty,  and  upon  proof  of  the  failure  to  perform  that 
duty,  resulting  in  injury  to  the  workman,  a  cause  of 
action  accrues.  Unless,  therefore,  we  can  find  upon 
the  whole  purview  of  the  Act  that  the  Legislatars 
intended  that  the  fine  imposed  by  the  Act  should  be 
the  only  remedy  for  the  breach,  it  seems  to  me  thst 
a  cause  of  action  exists.  Can  such  an  intention  be 
inferred  from  any  other  parts  of  the  Act?  That 
brings  me  to  sections  81,  82,  86,  and  87.  In  con- 
sidering this  question  it  is  proper  to  consider,  ai 
Kelly,  C.B.,  did  in  Gorris  v.  Scott,  whether  the  object 
of  the  statute  is  to  confer  a  benefit  on  individnali  and 
to  protect  them.  It  seems  to  me  that  the  Factory 
Acts  were  passed  to  compel  employers  to  do  certain 
things  for  the  benefit  and  protection  of  their  work- 
men. Can  it  be  said  that  the  statute  has  made  the 
fine  the  only  remedy,  especially  when  it  is  remembered 
that  not  one  penny  of  it  may  ever  go  into  the  pocket 
of  the  injurea  man  ?  Can  that  be  the  intention  of 
the  Legislature  P  The  fine  is  imposed  by  section  82, 
and  the  whole  or  any  part  thereof  may  be  applied  tox 
the  benefit  of  the  injured  person  or  his  family  or 
otherwise  as  a  secretary  of  state  may  determine. 
When  an  information  is  laid  to  recover  the  fine,  how 
are  the  justices  to  act  ?  The  character  of  the  offence 
should  be  taken  into  oonsideration.  If  the  omission 
to  fence  was  of  a  venial  character,  but  a  workman 
was  injured  or  killed  in  consequence,  what  fine  ought 
the  justices  to  impose  P  Ought  they  to  impose  the 
same  fine  as  if  the  offence  were  of  a  fiagrant  character  ? 
It  seems  to  me  that  the  fine  is  imposed  as  a  punish- 
ment to  the  master  for  his  breach  of  duty,  and  if 
the  breach  is  wilful  the  fine  should  be  greater  than 
if  the  breach  were  trivial.  The  above  considera- 
tions seem  to  me  oonciusivn  to  show  that  the 
imposition  of  a  fine  does  not  take  away  the  right  of  a 
workman  to  be  compensated  for  the  injury  caused  by 
the  breach  of  duty.  Another  observation  makes  it 
still  more  dear.  It  does  not  necessarily  follow  that 
the  occupier  of  the  factory  is  the  person  to  be  fined  for 
the  breach  of  duty,  because  by  section  87  a  workman, 
who  m%y  not  have  a  penny  with  which  to  p%y,  may  be 
fined;  and  yet  it  is  said  that  the  injurMi  woiknan 
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must  look  to  this  payment  of  the  fine  as  his  only 
oompensation.      I    cannot    agree    with    that    view. 
Section  5  gives  a  right  of  action  upon  the  statute  to  a 
person  injured  by  the  breach  of  duty  to  fence,  and  he 
IS  not  remitted  to  a  fine  as  his  sole  remedy.     Coming 
to  the  authorities,  from  the  time  when  the  Factory 
Act,  1844,  was  passed  down  to  the  present  no  case  has 
laid  down  that  the  fioe  is  the  only  remedy.     There 
are  two  cases   which  show  the    contrary.     Britton 
V.  Gnat  Western  Cotton  Co,  seems  to  me  to  cover  this 
case.    There  the  breach  of  duty  was  in  not  providing 
a  fence  in  the  first  instance,  whereas  here  the  breach 
ooosisted  in  thts  ftiilure  to  maintain  it.    I  do  not  think 
that  any    dintinctiou    can    be    founded  upon    that. 
There  is  also  the  Sootch  case  of  Kelly  v.  Glebe  Sugar 
Befining  Co.,  which,   though  not  binding  upon  us, 
oovbis  the  present   case.    For   these    reasons  both 
npon  principle  and  upon  authority  I  am  of  opinion 
that  the  plaintiff  has  a  cause  of  action.    There  is 
one  other    point.      It   is    said   that    the    doctrine 
of  common  employment  affords  a  defence    to  the 
action.    A  master  is  liable  to  a  third  person  for  the 
negligence  of  his  selrvaut  woen  acting  within  the 
nope  of  his  employment.    A  limitation  was  placed 
iqwn  that  principle  in  favour  of  the  master  by  the 
deetsion  in  PrietOey  v.  Fowler^  3  M.  &  W.   1,  which 
decided  that  if  a  servant  injures  a  fellow-servant  by 
his  negligent  act,  the  masfer  is  not  liable,  the  reason 
being  that  the  servant,  when  c  infracting  with  the 
master,  impliedly  took  tbn  risk  of  bemg  injured  by 
the  negligence  of   a  fellow -servant.      That  is  the 
doctrine  of  common  employment.    It  is  a  defence  to 
an  action  by  a  servant  against  his  master  for  injuries 
caosed  by  the  negligence  of  a  fellow-servant.     In  an 
action  founded  upon  the  statute  there  is  no  need  to 
resort  to  the  negligence  of  a  fellow-servant.     The 
pUmtiff  need  only  prove  the  breach  of  the  statutory 
obligation,  and  what  answer  is  it  to  say  that  a  fellow- 
servant  of   the  plaintiff   was  guilty  of   negligence 
eaosmg  the  injury  ?    An  employer  cannot  delegate 
his  statutory  duty  to  another.    It  is  said  tiiat  Wilson 
▼.  Merry  decided  the  contrary.     In  my  opinion  it 
did  Botlung  of  the  kind.    The  decision  in  that  case 
vaa  that  the  law  as  to  common  employment  was  the 
lame  in  Scotland  as  in  England.    No  doubt  Lord 
Chefansford  said  that  the  doctrine  of  common  employ- 
ment might  be  a  defence  to  an  action  for  breach  of 
the  statutory  doty.     I  cannot  agree  with  him  in  that 
opimon,  which  was  not  necessary  for  the  decision,  and 
the  other  law  lords  refrained  from  expressing  an 
opinion.     For  these  reasons    the    appeal    must  be 
allowed,  and  judgment  entered  for  the  plaintiff  for 
the  amount  awar£d  by  the  jury. 

SieBT,  Ii.J. — I  am  of  the  same  opinion.  There 
Kerns  to  me  to  be  only  one  question  to  be  decided — 
wheUier,  having  regard  to  the  purview  of  the  Act, 
flw  penalty  was  intended  to  be  the  only  remedy. 
Section  5  of  the  Workshop  and  Factory  Act,  1878, 
imposes  aa  absolute  and  unqualified  obligation  upon 
the  occupier  of  a  factory,  and  upon  no  one  else,  t » 
fence  dangerous  machinery  and  to  maintain  that  pro- 
tection. When  a  duty  is  cast  upon  a  person,  he  can- 
not he  allowed  to  say  that  he  delegated  ihe  perf orm- 
sooe  of  that  duty  to  someone  else,  and  that  that  other 
pencn  negleoted  to  i>erform  it.  A  man  cannot  be 
Mid  to  say,  as  a  defence  to  an  action  for  damages 
lor  penonal  injuries,  that  he  employed  a  competent 
saivit  to  do  certain  business  for  him,  and  that  it  was 
the  servant's  negligence,  in  the  performance  of  it, 
nUeh  caused  the  injuries.  If  the  servant  is  engaged 
vftn  his  master^s  business,  and  in  the  performance  of 
it  injures  another  through  his  negligence,  the  master 
is  li»hle.  An  exception  was  engrafted  on  that  ^neral 
rule  by  the  decision  in  Priestley  v.  Fowler,  which  has 


not  always  commended  itself  to  the  conscience  of 
mankind,  but  which  is  now  undoubted  law,   that 
where  a  person  enters  into  the  euiployment  of  another 
the  former  is  assumed  to  have  entered  into  a  bargain 
with  the  latter  that  he  will  not  sue  the  master  for 
injury  to  himself  caused  by  the  negligence  of  a  fellow- 
servant.    In  Scotland  the  courts  had  taken  a  limited 
view  of  the  doctrine  of  common  employment — namely, 
that  the  doctrine  did  not  apply  where  the  fellow- 
servant,  whose  negligence  caused  the  injury,  was  in  a 
superior  position,  and  only  applied  to  a  fellow-servant 
in  the  same  class  of  employment  as  the  injured  man. 
In  Wilson  v.  Merry  the  House  of  Lords  held  that 
the  Scotch  courts  were  wrong  in  that  view.      The 
majority  of  the  lords  refused  to  express  any  opinion 
whether  the  defendants  were  not  liable  for  the  breach 
of  the  statutory  duty,  but  Lord  Chelmsford  did  think 
it  desirable  to  say  something  about  it.     He  took  the 
ciise  of  Gray  v.  PulUn,  13  W.  B.  257,  5  B.  &  S.  970, 
a  decision  of  very  great  authority,  where  it  was  held 
that  if  a  person,   who  was  bound  to  perform  some 
duty,  emph)yed  an  independent  contractor,  who  failed 
to  perform  the  duty,  the  person  employing  the  con- 
tractor could  not,  by  doing  so,  get  rid  of  his  liability. 
The  learned  lord  said  that  that  decision  was  wrong. 
He  seems  to  have  s  tid  in  effect  that  a  person  may  get 
rid  of  a  statutory  duty  by  employing  an  independent 
contractor  to  do  the  work  instead  of  employing  his 
own  servant.      That  is  not  the  law  of  the  land.      In 
Hnrddker  v.  Idle  District  Council,  44  W.  R.  323,  at  p. 
324,  [1896]  1  Q    B.  335,  at  p.  341,  lindley,  M.B., 
in  reffrriug  to  this    opinion  of  Lord    Chelmsford, 
said  that  he    could  not  find   that   the    decision  in 
ijhay    V.   Fallen  had  ever   been  overruled  or  con- 
sidered unsatisfactory.     In  my  opinion  the  decision 
in     Oray     v.    Fallen    was    perfectly     right,    and 
Lord  Chelmsford's  criticism  upon  it  was  imsound. 
I   have  never  had  a  doubt  that  where  a  statutory 
duty  is  imposed  upon  a  person  he  must  see  to  the 
performance  of  that  duty,  and  he  is  liable  if  injury 
ii  caused  by  a  breach  of  that  duty,  unless  the  case 
c  AU  be  brought  within  some  known  exception  to  that 
rule.    It  is  said  that  a  new  duty  is  imposed  and  a 
new  remedy  for  breach  of  that  duty  driven  by  the 
Aoc,  and  upon  the  whole  purview  of  the  Act  tDat  is 
the  only  remedy.    Where  it  is  necessary  to  prove 
negligence  of  a  person  in  the  employment  of  the 
m!»8ter,  then  it  may  be  that  the  plaintiff  may  be  met 
by  the  doctrine  of  common  emplovment.    But  there 
is  no  question  of  negligence  raised  nere.   The  Dowlais 
Ironworks  are  very  extensive,  and  Lord  Wimbome 
does  not  and  cannot  be  aware  of  all  that  is  going  on 
there.    He  could  not  be  expected  to  attend  to  the 
oi  iginal  fencing  or  to  the  maintenance  of  the  fencing. 
I  cannot  see  any  distinction  between  the  duty  to 
provide  original  fencing  and  the  duty  to  maintain 
the  fencing.    There  is  here  a  statutory  duty  which 
absolves  the  plaintiff  from  the  necessifty  of  relying 
upon  negligence,  and  the  doctrine  of  common  employ- 
ment is  not  applicable.    The  question  then  is,  looking 
at  the  whole  purview  of  the  Act,  whether  the  breach  of 
duty  gives  rise  to  a  cause  of  action  for  damages.  The 
phdntiff  was  clearly  one  of  those  persons  for  whose 
protection  section  5  of  the  Act  was  passed.      That 
beinff  so,  the  only  suggestion  is,  can  we  draw  the 
oondusion  from  the  imposition  of  a  fine  that  the 
Legislature  intended  that  to  be  the  only  and  complete 
remedy.    To  my  mind  it  is  impossible  to  say  so.    The 
maximum  fine,  even  in  a  serious  case,  is  £100.    Is  it 
conceivable  that  that  sum  can  have  been  intended  to 
be  the  limit  of  oompensation?     The  fine  does  not 
necessarily  go  into  the  pocket  of  the  injured  man. 
When  bodily  injury  has  been  occasioned  to  a  work- 
man, the  secretarv  of  state  may  apply  the  whole  or 
any  part  of  the  mie  infiioted  for  the  benefit  of  the 
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injured  man  or  his  family.  In  oonsidering  what  fine 
to  impose,  bow  are  the  jastices  to  act?  If  the  injury, 
though  slight,  is  caused  by  a  deliberato  and  wilful 
breadi  of  duty,  the  justices  would  probably  impose 
the  maximum  fine.  On  the  other  hand,  if  the  injury 
is  serious  and  the  offence  is  venial,  are  the  justices  to 
say  that  the  occupier  of  the  factory,  who  has  been 
most  anxious  to  perform  his  statutory  obligations, 
should  be  fined  £100  P  There  may  be  many  such 
nnftes  in  which  the  justices  would  impose  only  a  small 
fine.  Another  consideration  is  this :  by  section  87,  if 
the  occupier  of  the  factory  can  show  that  he  used 
due  diligence  and  that  some  other  person  was  the 
offender,  he  may  exempt  himself,  and  the  actual 
offender,  who  is  probably  a  workman  in  the  occupier's 
employment,  may  be  convicted.  Such  a  person  may 
not  be  able  to  pay  the  fine,  and  yet  it  is  said  that  the 
fine  is  the  only  remedy  available.  Considering  all 
these  reasons  I  cannot  think  that  the  penalty  is 
inteLded  to  be  the  only  remedy. 

Yaughan  Williams,  L.J.— I  agree  in  the  con- 
clusion arrived  at  by  my  learned  brothers.  I 
entertain  no  doubt  that  upon  a  proper  construction 
of  the  Act  it  would  not  be  right  to  hold  that  the 
Legislature  intended  the  penalty  to  be  the  only 
remedy  to  the  person  injured.  Nor  have  I  any 
doubt  that  the  doctrine  of  common  employment 
affords  no  defence  to  this  action. 

As  regards  the  first  point,  I  do  not  think  it  has 
ever  been  doubted  that  where  a  statute  provides  for 
the  performance  of  a  duty,  and  a  person  is  injured 
by  the  failure  to  perform  that  duty,  if  there  is 
nothinff  more,  an  action  will  lie  at  the  suit  of  the 
iniured  person,  such  person  being  one  of  those  for 
whose  benefit  and  protection  the  statute  was  passed. 
I  have  equally  no  doubt  that  where  in  a  statute  of 
this  sort  a  remedy  is  provided  in  case  of  non-per- 
formance of  the  statutory  duty,  that  is  a  matter  to  be 
taken  into  account  when  oonsidering  whether  the 
Legislature  intended  that  to  be  the  only  remedv. 
But  it  is  by  no  means  conclusive,  nor  is  it  the  only 
matter  to  be  taken  into  consideration.  Further,  if 
the  remedy  given  by  the  statute  is  a  remedy 
which  the  statute  provides  is  to  enure  for  the  benefit 
of  the  person  injured,  that  is  an  additional  matter 
to  be  taken  into  consideration,  a  cogent  though 
not  a  oondusive  matter  for  consideration.  It  is 
necessary  to  look,  according  to  Lord  Cairns  in 
Atkinson  v.  Newcastle  and  Gateshead  Waterworks  Co.y 
at  the  general  scheme  of  the  Act,  and  the 
nature  of  the  statutory  duty.  In  addition  to  that, 
one  must  look  at  the  nature  of  the  injuries 
likely  to  be  caused  by  the  breach  of  the  statutory 
duty,  the  amount  of  the  penalty  imposed,  and  the 
person  upon  whom  it  is  imposed.  I  can  add  nothing 
to  the  observations  of  A.  L.  Smith,  L.J.,  as  to  the 
provisions  of  section  87,  nor  can  I  add  anything  to 
the  observations  of  Bigby,  L.J.,  as  to  the  intention  of 
the  Legislature  that  the  £100  should  be  the  only  remedy 
for  a  Aeach  of  the  statutory  duly  which  might  lead 
to  the  death  or  serious  injury  of  a  person  of  the  class 
sought  to  be  protected.  For  these  reasons  I  entirely 
agree  that  the  statute  does  not  intend  the  penalty 
provided  by  section  82  to  be  the  only  remedy  for 
breach  of  the  statutory  duty  created  by  the  Act.  But 
although  I  agree  with  this  conclusion,  I  cannot  think 
that  the  point  is  one  entirely  free  from  difficulty, 
because  I  know  of  no  authority  in  which  it  has  been 
he]d  that  where  a  statute  in  terms  provides  that  the 
penalty  shall  go  to  the  person  injured  by  the  breach 
of  the  statutory  duty  a  civil  action  is  open  also. 
However,  we  have  not  to  dedde  that  question,  because 
section  82  does  not  give  the  penalty  to  the  person 
isjux«d.    It  only  gives  the  secretary  of  state  power 


to  apply  the  whole  or  any  part  thereof  for  his  benefit 
In  making  this  observation  I  do  not  wish  to  go  back 
from  the  general  proposition,  that  there  is  no  hard- 
and-fast  line  to  be  drawn.  One  must  look  at  the 
whole  statute  and  gather  from  its  provisions  whether 
the  Legislature  int^ded  the  statutory  remedy  to  be  the 
only  remedy.  This  is  laid  down  in  VaUance  v.  FaUe, 
32  W.  R.  770,  13  Q.  B.  D.  109. 

I  wish  now  to  add  a  few  remarks  upon  the  defence 
of  conmion  employment.  The  defence  of  common 
employment  does  not  in  any  sense  negative  negligence 
for  which  the  master  is  responsible.  It  is  a 
defence  because  it  is  an  answer  to  the  claim  of  the 
particular  plaintiff.  Whether  it  is  founded  wpaa  the 
doctrine  of  Volenti  non  fit  injuria,  as  seems  to  have 
been  thought  in  Priestley  v.  Fowler,  or,  as  seems  to  be 
the  later  view,  upon  an  implied  undertaking  by  the 
servant  to  take  the  risk  of  injury  by  the  negligence  of 
a  fellow- servant,  in  either  case  it  is  an  answer  to  the 
claim  for  damages  by  the  particular  plaintiff.  The 
question  is,  can  the  defence  be  set  up  by  the  defendant 
in  this  case  P  In  my  opinion  it  cannot  be  set  up.  The 
duty  is  imposed  upon  the  master  by  section  5,  and  it 
is  no  answer  for  him  to  say  that  he  employed  a  most 
skilful  servant  who  failed  to  perform  the  statutory 
duty.  I  wish,  however,  to  guard  against  being 
supposed  to  affirm  that  in  no  case  can  the  defence  (n 
common  employment  be  set  up  in  answer  to  a  daim 
arising  out  of  a  breach  of  a  statutory  duty.  I  agree 
that  it  cannot  be  set  up  in  the  present  case,  because 
the  cause  of  action  is  not  based  on  the  negligence  of 
any  servant,  but  solely  on  the  failure  of  the  master  to 
perform  his  statutory  duty.  But  suppose  a  case  where 
the  master  had  put  the  most  perfect  fencing  to  the 
machinery,  and  suppose  someone  deliberately  left  off 
or  reoQOved  the  fencing,  an  obvious  answer  would 
be  that  the  cause  of  damage  to  the  plaintiff  was  not 
the  failure  of  the  master  to  perform  his  statutory 
duty,  but  the  particular  act  of  the  servant.  I  am 
not  sure  that,  if  it  could  be  shown  that  some  feUow- 
servant  of  the  plaintiff  so  desalt  with  the  fendsg 
and  caused  the  injury  to  the  plaintiff,  the 
doctrine  of  common  employment  would  not  ^jply* 
Subject  to  that  observation  I  entirely  ap«e  in  the 
conclusion  arrived  at  on  this  appeal.  1  will  add  this 
so  as  to  make  my  position  clear.  No  one  could  con- 
tend that  if  the  plaintiff  had  been  guilty  of  oontiiba- 
tory  negligence,  that  would  not  have  been  a  complete 
answer  to  the  claim  founded  upon  the  breach  by  the 
master  of  his  statutory  duty.  In  such  a  case  the 
injury  would  have  not  been  caused  by  the  neglect  of 
the  master  to  perform  bis  statutory  duty,  inasmuch  as 
the  injury  would  not  have  happened  but  for  the 
contributory  negligence  of  the  plaintiff.  In  the  same 
way,  though  I  do  not  mean  to  decide  it,  it  may  be 
that,  if  it  could  be  shown  that,  although  the  master 
failed  to  perform  his  statutory  duty,  the  injury  would 
not  have  happened  but  for  the  negligence  of  a  fellow- 
servant,  that  would  not  be  a  defence  to  the  action. 
I  very  much  doubt  whetJiier  Lord  Chelmsford,  in 
Wilson  V.  Merry,  meant  to  go  further  than  *J"^^ 
agree  with  the  criticism  of  Bigby,  L.J.,  upon  Ixwd 
Chelmsford's  observations  on  Gray  v.  Putten,  but  the 
observations  he  made  as  to  setting  up  the  defence  of 
common  employment  in  the  case  of  a  breach  of 
statutory  du^  can  stand  by  themselves  apart  from  his 
observations  on  Gray  v.  Pullen, 

Appeal  allowed. 

Solicitors  for  plaintiff,  BiddM,  Vaizey,  &  Smith,  for 
i/.  //.  Jones,  Cardiff. 

Solicitors  for  defendant,  W.  Hurd  &  Son,  for  G.  C. 
James,  Merthyr  l^dvil. 
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S^l]  Aug.  5;  Oct.  27. 

GoLDSTOKE  V.  Williams,  Deaoon,  &  Co.  (a.) 

Pradice  —  Discovery  —  Privilege  —  Uae  of  primleged 
document  in  former  action — Production — B^S.C, 
Ord.  31,  r.  1. 

IkcumenU  in  their  original  nature  privileged  are 
liahU  to  production  if  such  use  has  been  made  of  them 
that  theg  have  become  public!  jaris,  but  not  other  wise. 

Accounts  which  had  been  prepared  by  a  witnesses 
soUdU/rs  for  purposes  of  litigation  were,  in  the  course 
of  crots^examination  of  the  witness  before  an  examiner, 
handed  to  tJie  witness  and  admitted  to  be  correct,  but 
were  not  read  out  in  court.  The  same  accounts  were 
subsequently  made  an  exhibit  to  an  affidavit  read  on  a 
sumntons  before  a  judge  in  cJumibers  to  compromise  the 
action.  On  an  application  in  a  subsequent  action  to  prO' 
duce  the  accounts  and  copies  of  the  witnesses  depositions t 

Held,  that  the  accounts  had  never  been  effectually 
made  public,  and  tJuxt  the  use  made  of  them  did  not 
amount  to  a  waiver  of  privilege,  but  that  tlie  witnesses 
depositions  had  become  public  property  and  must  be  pro' 
dwed  accordingly. 

This  was  a  motioii  to  discliarge  an  order  made  in 
cfaamben  and  involved  a  question  as  to  how  far 
docoments  originally  privileged  remained  so  after 
they  had  been  used  in  a  previoas  action  even  though 
they  had  not  been  read  in  open  court.  The  facts 
were  as  fuUow.  The  order  which  it  was  now  moved 
to  disehsrge  was  made  in  chambers  on  the  18th  of 
JqI^,  1898,  and  it  was  thereby  ordered  that  the 
plamtiffs  should  produce  to  the  defendants  the 
eridenoe  in  their  possession  upon  which  the  order  for 
eompromise  of  an  action  of  In  re  Ooldstone,  Ooldstone 
7.  Ooldstone,  [1897]  G.  893,  and  dated  the  13th  of 
November,  1897,  was  made,  including  the  office  copy 
depositions  of  the  defendant  Jane  Goldstone  and  the 
exhibits  relating  thereto. 

The  plaintiffs  were  the  infant  children  of  Sampson 
Goldstone,  who  died,  in  1884,  intestate,  and  his  widow, 
Jane  Goldstone  became  his  legal  personal  representa- 
tive. Mrs.  Goldstone  deposited  certain  securities,  part 
of  the  testator's  estate,  with  the  defendant  bank  at 
fiift  for  safe  custody,  bat  subsequently  by  way  of 
Kcarity  for  advances  made  to  her  by  the  bank.  It 
was  now  alleged  that  the  obtaining  of  these  advances 
oonstitated  a  breach  of  trust  on  her  part.  This 
was  realised  by  the  bank  and  the  proceeds 
in  satisfaction  of  the  widow's  debt.  It  was 
that  the  bank  had  notice  that  the  securities 
ftsmed  part  of  the  testator's  estate  and  had  notice 
of  the  breach  of  trust  oommitted  by  Mrs.  Goldstone, 
and  was  liable  accordingly.  By  their  defence  the 
bank  denied  the  case  made  by  the  plaintiffs. 

The  usual  order  for  discovery  was  made,  in  pur- 
soanoe  of  which  the  plaintiffs  filed  an  affidavit 
vhich  was  held  insufficient.  On  the  7th  of  June,  1898, 
an  order  was  made  for  a  further  and  better  affidavit. 
Acoordiogly  the  plaintifEs*  solicitor  made  an  affidavit 
OD  the  23ra  of  June,  and  the  second  schedule  set  out 
eertain  documents,  including 

"Accounts  prepared  by  accountant  relating  to 
transactions  between  defendant  Jane  Gk>ldstone  and 
defendant  Bank,  and  relating  to  the  estate  of  Samp- 
son Ooldstone,  deceased,  and  offioe  copy  depositions 
of  Jane  Goldstone." 

The  plaintiflEs  objected  to  produce  these  accounts 

(a.)  Reported  by  J.  I.  Stikunq,  Esq.,  Barrister- 
it- L-iw. 


on  the  grounds  stated  in  the  affidavit  in  question, 
namely,  that  they  were  privileged.  The  evidences 
as  to  the  nature  of  these  docaments  consisted  of 
affidavits  of  pUiutiffi'  solicitor,  filed  the  12th  of 
November,  1897,  and  the  affidavit  of  plaintiffs' 
solicitor  filed  the  12th  of  November,  1897,  and  two 
other  affidavits,  namely,  those  of  Mr.  Grossman,  an 
accountant,  filed  same  date,  and  of  Mr.  Locke,  the 
managing  clerk  of  plaintiffs'  solicitor,  filed  the  7  th  of 
May,  1898.  From  &ese  it  appeared  that  the  action  of 
In  re  Goldstone,  Goldstone  v.  Goldstone,  referred  to  in  the 
order  of  the  18th  of  July,  1898,  was  brought  against 
Mrs.  Goldstone  and  the  trustee  in  her  bankruptcy 
for  administration  of  the  intestate's  estate  and  to 
recover  from  the  trustees',  property  alleged  to  form 
part  of  the  same. 

Mrs.  Goldstone  was  unable  to  furnish  proper 
accounts  of  her  husband's  estate,  but  made  au 
affidavit  stating  what  the  estate  consisted  of  at  the 
time  of  his  deau. 

Mr.  Grossman  wan  employed  by  the  plaintiffs' 
solicitor  to  trace  the  esuite,  and  he  embodied  the 
results  of  his  inquiries  in  the  aooouuts  mentioned  in 
the  affidavit  of  the  23rd  of  June,  1898. 

Mrs.  Gbldstone  was  subsequently  examined  before 
an  examiner,  and  those  accounts  were  produced  to 
her  and  stated  by  her  to  be  correct  and  made  an 
exhibit  to  her  depositions.  After  this  admission 
had  been  made  the  trustee  in  the  bankruptcy  pro- 
posed a  compromise,  and  the  plaintiffiB  obtained  the 
sanction  of  the  court  to  the  compromise  on  an  ex 
parte  application  on  which  an  order  of  the  13th  of 
November,  1897,  was  made  in  the  present  action. 

The  depositions  of  Mrs.  Goldstone  and  the  exhibits 
thereto  were  entered  as  read  on  this  order. 

On  the  16th  of  November,  1897,  leave  was  given 
to  bring  the  present  action. 

It  appeared  from  the  evidence  that  Mr.  Grossman's 
iuvestigations  had  been  mide  with  a  view  to  the 
present  action  as  well  as  the  former  action. 

Jenkins,  Q,G,,  and  J,  Rutherford,  for  the  motion.— 
These  accounts  were  prepared  for  the  plaintiffs' 
solicitor  and  are  privileged  documents.  Their  use  at 
the  former  trial  does  not  waive  the  privilege :  Reg,  v. 
Hawkins,  2  Car.  &  Kir.  823;  Learoyd  v.  Halifax 
Joint-Stock  Banking  Co,,  41  W.  B.  344,  [1893]  1  Ch. 
686 ;  nor  is  it  necessary  that  they  should  have  been 
prepared  exclusively  for  this  actim;  Nordon  v.  Defries, 
30  W.  B.  612,  8  Q.  B.  D.  508 ;  In  In  re  Worswick, 
Robson  V.  Worswick,  36  W.  B.  685,  38  Ch.  D.  370,  the 
proceedings,  of  which  notes  had  to  be  produced,  were 
in  open  court,  and  iu  Rawstone  v.  Corporation  of 
Preston,  33  W.  B.  795,  30  Ch.  D.  116,  they  were 
before  an  arbitrator.  In  the  present  case  there  was 
no  publicity. 

They  also  referred  to  Bray  on  Discovery,  pp.  360, 
432,  440. 

Upjohn,  Q,C„  and  Kirby,  contra,— The  documents 
have  been  published  to  the  world,  and  the  case  falls 
within  the  rule  established  by  Nicholl  v.  Jones,  13 
W.  B.  451,  2  Hem.  &  M.  588. 

Jenkins,  Q,C.,  in  reply,  cited  Lydl  v.  Kennedy,  30 
W.  B.  493,  20  Ch.  D.  484,  and  Tlie  Palermo,  32  W.  B. 
403,  9  P.  D.  6. 

Cut,  adv,  vuU, 

Oct  27.— Stibuno,  J.,  after  stating  the  facts 
continued  :  Tbe  question  is  whether  the  plaintiffs  are 
entitied  to  object  to  produce  (1)  the  accounts  prepared 
by  Mr.  Crossman,  and  (2)  the  copies  m  their 
possession  of  the  depositions  of  Mrs.  Gk>ldstone. 

Tbe  first  of  these  questions  is  by  far  the  more 
important,  as  it  is  said  that  the  accounts  prepared  by 
\  Mr.  Crossman  contain  the  whole  case  of  the  plaintiflh. 
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and  the  questioii  is  one  of  some  nicety.  The 
groimd  ou  which  production  is  resisted  on  behalf  of 
the  plaintiffs  is  tiiat  the  documents  are  privileged. 
It  must  be  taken  that  the  accounts  were  m  the  first 
instance  privileged,  for  they  were  prepared  at  the 
instance  of  the  plaintiff'  professional  adviser  with  a 
view  to  a  former  litigation  after  that  litigation  had 
commenced.  That  alone  would  be  sufficient  to  confer 
privilege  even  if  they  had  not  been  prepared  also 
with  a  view  to  the  present  litigation.  On  this 
Wahhamv.  Stainton,  12  W.  B.  199,  2  Hem.  &  M.  1,  is 
a  direct  authority.  It  has  also  been  held  that,  as  a 
general  rule,  a  document  once  privileged  is  always 
privileged.  The  leading  cases  in  this  are  Bullock  v. 
Corry,  26  W.  B.  330,  3  Q.  B.  D.  356;  Fearce  v.  Foster, 
33  W.  B.  919,  15  Q.  B.  D.  114,  and  the  very  recent 
case  of  Calcra/t  v.  Ouest,  46  W.  B.  420,  [1898]  1  Q.  B. 
759,  at  p.  761,  where  the  Master  of  the  BoUs  makes  these 
remarks :  "  I  take  it  that  as  a  general  rule  one  may 
say  once  privileged  always  privileged.  I  do  not 
mean  that  the  privilege  cannot  be  waived,  but  that 
the  mere  fact  that  documents  used  in  a  previous 
litigation  are  held  and  have  not  been  destroyed,  does 
not  amount  to  a  waiver  of  the  privilege." 

These  decisions  rest  on  the  necessity  of  allowing 
full  and  free  communication  for  the  purposes  of 
litigation  not  only  between  a  solicitor  and  his  client, 
but  between  the  solicitor  and  persons  whose  assistance 
he  requires  or  with  whom  he  commimicates  in  order 
to  enable  him  properly  to  conduct  the  litigation  ;  as 
to  this  see  Bullock  v.  Gorry  and  Fearce  v.  Foster,  On 
the  other  hand,  it  has  been  decided  that  notes  of  pro- 
ceedings in  open  court — Nicholl  v.  Jones,  In  re 
WoTSwidk,  Rohson  v.  Worswick  —  or  before  an 
arbitrator  —  Bawstone  v.  FresUm  Corporation, 
—  are  as  a  rule  not  privileged  but  liable 
to  be  produced.  These  decisions  proceed  on  the 
ground,  as  I  understand  them,  that  the  administration 
of  justice  in  this  country  is  a  matter  of  public  interest 
and  to  be  conducted  (again  as  a  general  rule)  in 
public,  and  consequently  that  there  can  be  nothing 

?rivileged  or  confidential  which  passes  in  open  court, 
f,  then,  the  proceedings  in  the  former  action  had 
taken  place  in  open  court,  and  if  the  plaintiffs  had  in 
their  possession  a  shorthand  writer's  note  of  them,  it 
would  seem  to  me  that  such  a  note  must  be  produced. 
That,  however,  does  not  completely  answer  the  ques- 
tion with  which  I  have  to  deal.     Such  a  note  would 
only  show  that  a  particular  document  had  been  placed 
in  the  witness's  hands  and  had  been  admitted  to  be 
correct,  bat  the  contents  of  the  document  would  not 
appear.    In  the  present  case  the  document  was  only 
made  an  exhibit  and  i^  not  on  the  file.    The  contents 
did  not  appear  on  the  examiner's  notes.     Beyond 
what  I  have  stated,  no  use  was  ever  made  of  the 
document  in  the  former  action  except  that  it  was  read 
in  the  order  of  the  13th  of  November,  1897.    Now  it 
appears  to  me  that  this  order  was  made  in  circum- 
stemoes  which  constitute  it  an  exception  to  the  rule 
established  by  Nicholl  v.  Jones.     It  was  an  ex  parte 
order  made  in  chambers;     and   the  document  was 
obviously  brought  before  the  judge  to  enable  him  to 
determine  wheuier  the  compromise  was  proper  to  be 
approved  on  behalf  of  the  infants.     Such  use  was  not 
a  proper  disclosure,  but  v-as  in  its  nattire  confidential, 
and  cannot  affect  the  question  I  have  to  decide.    It 
seems  to  me  that  the  case  stands  very  near  in  the 
same  position  as  if  on  a  trial  in  open  court,  after  a 
document  had  been  put  in  a  witness's  hands  and  its 
contents  had  been  amnitted  to  be  true,  but  before  it 
had  been   read,  a  compromise    had  been  arranged 
between  counsel.    It  appears  to  me  that  the  document 
in  question  was  never  effectually  made  public,  and 
that  the  use  made  of  it  does  not  amount  to  a  waiver 
of  the  privilege.       The  particular  point  does  not 


appear  to  be  covered  by  authority,  but  the  case  which 
comes  nearest  to  it  is  North  Australian  Territory  Co, 
QoUshorougK    Mort,    &    Go,,    41    W.  B.    501, 


V. 


[1893]  2  Ch.  381.  There  an  action  was  brought 
by  a  company  in  liqaidation.  In  the  course  of  the 
winding  up  and  after  the  commeocemeat  of  the 
action  some  of  the  directors  and  officers  of  the  company 
were  examined  under  section  115  of  the  Companies 
Act,  1862,  and  their  depositions  duly  taken.  These 
depositions  had  not  been  filed.  In  the  action  upon 
the  cross-examination,  under  commission,  on  behalf 
of  the  plaintiffs  of  one  of  the  persons  examined  under 
section  115,  he  was  questioned  as  to  certain  answers 
given  by  himself  and  other  persons  who  had  been 
examined  under  section  115,  and  those  answers  were 
read  to  him  from  the  depositions  and  admitted  to  be 
correct.  Of  course  so  much  as  was  read  of  these 
depositions  got  on  the  notes,  and  the  application 
there  was  for  the  production  of  the  rest  of  the 
documents.  The  i resent  Manter  of  the  Bolls  says: 
*'  The  argument  of  the  defendants  practically  oomes 
to  this:  that  because  use  was  made  of  these  depo- 
sitions by  the  plaintiff's  counsel  in  Melbourne,  the 
defendants  are  entitled  to  see  them.  On  what 
principle  are  they  so  entitled  ?  It  is  said  that  they 
are  entitled  because  these  depositions  ought  to  have 
been  scheduled  in  the  plaintiff's  affidavit  of  documents 
as  documents  in  their  possession  relating  to  matters 
in  dispute  in  the  action;  but,  if  they  had  been 
scheduled,  privilege  would  as  a  matter  of  course  have 
been  claimed  for  them,  and  the  defendants  would 
never  have  seen  them ;  and  it  would  not  be  fair  to 
the  plaintiffs  if  we  wern  to  treat  these  depositions  as 
documents  in  their  possession  unprotected  by  a  claim 
of  privilege." 

There  remains  the  question  as  to  the  oopy  of 
the  depositions,  a  much  smaller  question,  and  one 
which  out  for  the  existence  of  the  other  would 
not  have  been  brought  before  me.  These  oopies 
of  depositions  simi^ly  constitute  a  note  of  wtiat 
took  place  before  the  officer  of  the  court  in  the  course 
of  hostile  litigation.  The  depositions  are  on  the  file 
of  the  court,  and  may  be  inspected  by  any  person 
who  shows  that  he  has  propf r  grounds  for  so  doing : 
see  Central  Office  Practice  Brnes  (Annual  Practice, 
1897,  p.  1229).  On  such  an  occasion  I  take  it  that  no 
question  as  to  privilege  could  be  raised  any  more 
than  in  the  analogous  case  of  documents  filed  in 
lunacy,  as  to  which  see  In  re  H,  W*  Straehant 
43  W.  B.  369,  [1895]  1  Ch.  439. 

The  depositions  have  been  filed  in  the  usual  way. 
They  seem  to  me  to  have  become  publici  juris  withui 
the  meaning  of  the  decisions  in  Nicholl  v.  J<mes  and 
the  cases  which  have  followed  it,  and  to  be  liable  to 
production  accordingly. 

Some  reliance  was  placed  on  The  Falermo,  but 
there  the  depositions  of  which  copies  were  sought 
were  not  publici  juris,  I  think,  therefore, 
that  the  order  ought  to  be  discharged  only  so  far 
as  it  directs  the  production  of  the  accounts.  ^  In 
this  case  effect  is  given  to  both  lines  of  decision; 
what  has  become  public  is  to  be  produced,  while  that 
which  has  not  and  is  in  its  original  nature  privileged 
is  to  be  treated  as  remaining  privileged.  The  costs 
of  the  present  application  wul  be  costs  in  the  action. 

Solicitors,  F.  Venn  &  Co,,  for  J.  C,  FarJcinsoP, 
Liverpool ;  Rooke  <^  Sons,  for  Or/ord  <fc  Sons,  Man- 
chester. 
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Bomer,  J. ) 


Oct.  25 ;  Nov.  4. 


Pbiaey,  Holboyd,  &  Co.  v.  Sinolbton.  (a.) 

Landlord  and  tenant  —  Lease — Option  to 'purchase  the 
freehold — If/eMee  itr  his  assigns  should  he  desirous  of 
purchasing — EqaiUible  assignee. 

An  equitable  assignee  of  the  legal  owner  of  a  lease  is 
not  an  assign  within  the  meaning  of  a  ctwenant  therein 
giving  a  right  o/  pre-emption  of  the  freehold  to  the  lessee, 
JUs  executors,  administrators,  or  assigns,  and  therefore  in 
net  entitled  in  tqnitg,  as  against  the  lessor  or  his  assigns, 
to  enf Circe  such  right  of  pre-emption. 

Cox  p.  Bishop,  5  IV.  R.  437,  8  De  G.  Jf.  4r  G^.  815, 
fdhwed, 

Walah  V.  Lonsdale,  31  W.  R.  109,  21  Ch.  D.  9, 
distinguished. 

Action. 

By  gn  indenture  of  lease  dated  the  24th  of  June, 
1880,  and  made  between  one  Stone,  of  the  one  part, 
and  one  Master,  of  the  other  part,  the  White  liion 
beerhouse  at  Aldcrshot  was  demised  to  Master  for 
twenty-one  years  from  the  25th  of  December,  1876, 
at  the  yearly  rent  and  subject  to  the  lessee's  covenants 
and  conditions  therein  mentioned,  together  with  an 
option  to  purchase  the  freehold,  the  terms  of  which 
were  as  fuilows  :  And  Stone  thereby  covenanted  with 
Master  that  if  Master,  his  executors,  administrators, 
or  assigns,  should  at  any  time  during  the  stiid  term 
he  desirous  of  purchasing  tbe  freehold  of  the  said 
premises  at  the  price  of  £450,  and  of  such  intention 
should  give  six  months'  notice  in  writing  to  Stone, 
his  heirs  or  assigns,  he  or  they  would  convey  such 
ireehold  to  Master,  his  heirs  and  assigns  upon  pay- 
ment of  such  sum. 

Later,  in  the  same  year  the  freehold  of  the  above 
premises  was  conveyed  to  the  defendant,  a  widow, 
and  now  of  advanced  age,  subject  to  the  said  lease. 

The  pUuntiiEs  were  tbe  successors  of  a  company 
(here  adled  the  old  company),  to  which  the  B^ry 
Brewery  and  the  freehold  and  leasehold  properties 
I  used  in  connection  therewith  (including  the  said 
[leasehold  premises),  and  any  right  of  pre-emption  of 
any  of  the  leasehold  hereditaments,  were  conveyed 
and  assigned  by  Master  by  indenture  dated  in  1889. 
The  old  company  continued  business  down  to  a  dat«9 
m  the  year  1895,  but  was  not  finally  dissolved  until 
after  the  above  action  was  commenced. 

By  an  agreement  dated  the  25th  of  June,  1895, 
sod  made  between  the  old  company  by  its  liquidator, 
of  the  one  part,  and  the  plaintiffs,  of  the  other  part, 
the  old  company  agreed  to  sell  and  the  plaintiffs 
agreed  to  purchase  all  the  undertakings  and  the 
assets  of  the  old  company,  including  the  benefit  of  all 
hosinesB  and  other  rights  held  by  or  on  behalf  of  the 
old  company,  and  all  rights  of  action  and  property  of 
efery  description  belonging  to  or  held  on  behalf  of 
tbe  old  company.  There  never  was,  however,  either 
then  or  subsequently,  a  legal  assignment  to  the 
plaintift  of  the  lease  with  the  benefit  of  the  covenant 
oontaming  the  option. 

Oa  the  14th  of  December,  1896,  the  secretary  of 
the  plaintiffiB  wrote  to  the  defendant's  son  on  her 
behaJf:  **  Re  White  Lion,  Aldershot.  Will  you 
kindly  inform  me  if  you  are  willing  that  my  com- 
pany should  complete  this  purchase  at  once,  instead 
of  waiting  till  netxt  year  ?  "  and  the  plaintiffs  relied 
on  this  letter  as  being  a  sufficient  notice  of  their 
intention  to  exercise  the  option  given  by  the  said 
lease. 
At  this  time,  and  during  much  of  the  correspond- 

(«.)  Beported  by  J.  P.  Wauby,  Esq.,  Barrister-at- 

Law. 


ence  which  followed,  the  defendant's  son,  who  acted 
for  her,  was,  it  appeared,  under  the  impression  that 
the  defendant  was  bound  to  sell  to  the  plaintiffs,  bat 
as  soon  as  the  defendant's  solicitors  were  informed 
that  no  notice  (except  the  above  letter)  had  been 
given  by  the  plaintiffs  they  oontended  that  th»« 
defendant  was  not  bound  by  what  had  passed.  It 
appeared,  moreover,  that  down  to  the  ^al  of  the 
above  action  the  defendant  and  her  son  were  not 
aware  of  the  dissolution  of  the  old  company  and 
the  equitable  assignment  of  the  premises  to  the 
plaintiffs. 

The  present  action  was  for  specific  performance  of 
the  contract  alleged  to  be  constituted  by  service  of 
notice  under  the  option. 

Farwell,  Q.C,  and  Fletcher  for  the  plaintiff!i.— 
The  plaintiff,  as  equitable  assignees  under  the 
agreement  of  the  25th  of  June,  1895,  of  the  lease, 
were  entitled  to  exercise  the  option.  Their  rights 
were  the  same  since  the  Judicature  Act  as  if  there 
had  been  a  legal  assignment  of  the  lease  with  tb*^ 
benefit  of  the  covenant :  Walsh  v.  Lonsdale,  31 
W.  B.  109,  21  Oh.  D.  9.  The  plaintiffs  have  exer- 
cised the  option,  and  on  the  facts  the  defendant 
is  estopped  in  equity  froni  denying  such  exercise  : 
Hughes  v.  Metropolitan  Railway  Co.,  25  W.  E.  680, 
2  App.  Cas.  439. 

Neville,  Q,C.,  and  Bristowe,  for  the  defendant. — 
The  plaintiffd  have  to  bring  themselves  within  the 
legAl  terms  of  the  legal  covenant  in  order  to  main- 
tam  this  action.  Cox  v.  Bishop,  5  W.  B.  437,  8 
Be  G.  M.  &  Q  815,  shows  that  an  equitable  assignee 
is  in  quite  a  different  position  from  a  lefind  assignee  of  a 
lease,  and  that  case  is  still  law :  see  Woodfall,  Land- 
lord and  Tenant,  16th  ed.,  ch.  7,  s.  5,  sub-section  (a), 
p.  269.  The  plaintiffis  bcdng  in  possession  does  not 
help  them.  Possession  can  make  no  difference  quoad 
legal  riffhts.  The  word  **  assigns "  in  the  covenant 
means  legal  assigns.  Otherwise  there  would  be  no 
privity  of  contract  between  the  lessor  and  the 
assigns.  Hughes  v.  Metropolitan  Railway  Co.  was  a 
case  of  forfeiture,  and  the  principle  on  which  the 
notice  to  repair  was  held  to  be  suspended  under  the 
circumstances  of  that  case  does  not  apply  here.  The 
exercise  of  a  legal  option  has  never  beni  dealt  with 
differently  in  equity  to  what  it  is  at  law.  The 
possession  of  the  plaintiffis  not  being  referable  to  the 
alleged  contract  is  not  part  x>erf  ormance — Maddison  v. 
Alderson,  31  W.  B.  820,  8  App.  Cas.  467— and  nothing 
else  is. 

Farwell  replied. 

Nov.  4.^BoMEa,  J.— The  plaintiffs  contend  that 
the  letter  of  the  14th  of  December,  1896,  was  a  good 
notice  under  the  lease  to  purchase  the  freehold  at  tiie 
end  of  the  term.  But,  apart  from  any  question  aris- 
ing on  the  wording  of  that  letter,  it  appeared  on  the 
evidence  when  the  plaintiffs  came  to  prove  their  title 
that  at  the  time  the  letter  was  written,  and  up  to  the 
commencement  of  this  action,  they  were  not  the  legal 
assignees  of  the  lease,  but  only  the  equitable  assignees 
of  the  legal  owners.  They  were  not,  therefore,  in  my 
opinion,  the  persons  entitled  under  the  lease  as  against 
the  lessor  to  give  the  notice,  and  the  lessor  did  not 
become  bound  under  the  lease  on  receipt  of  that  letter 
to  sell  or  assure  the  freehold  to  the  plaintiffis.  The 
word  ''assigns"  in  the  option  to  purchase  in  the 
lease  given  to  the  lessee,  his  executors,  adminiBtrators, 
and  assigns,  had,  in  my  opinion,  the  same  meaning  as 
the  word  ''  assigns  "  added  to  the  lessee's  name  in  the 
covenants  entered  into  by  and  with  him  in  the  lease. 
In  other  words,  it  meant  the  persons  entitled  to  the 
term  as  between  them  and  the  lessor,  and  bound  by 
and  entititid  to  the  benefit  of  the  oovenants  enteid 
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into  by  the  lessee  and  leesor  respectively  which  ran 
with  uie  land  demised.  The  plaintifiiB,  though  in 
possession,  ootdd  not  have  been  sued  at  law  by  the 
lessor  on  ^e  lessee's  covenants,  nor  could  the  plain- 
tiffs have  sned  the  lessor's  assigns  on  his  covenants  in 
tiie  lease.  Nor  would  the  lessor  or  his  assigns  have 
any  right  in  equity  to  sue  the  platntifBs  on  the  lessee's 
covenants  by  reason  of  the  plaintiffs  being  equitable 
assignees  of  the  lessee's  term  and  in  possession :  see 
Cox  V.  Bishop,  and  Moore  v.  Oreg,  2  De  G.  &  Sm.  304, 
decided  by  Snight-Bruce,  V.C,  and  affirmed  by  Lord 
Cottenham,  2  Ph.  717,  who  at  the  same  time 
pointed  out  that  the  case  of  Lucas  v.  Comer/ord,  1 
Yes.  jun.  235,  3  Bro.  C.  C.  166,  was  not  a  binding 
authority.  The  case  of  Walsh  v.  Lonsdale  has  no 
bearing  on  the  case  now  before  me.  That  was  a  case 
concerning  the  rights  of  two  persons  under  one  agree- 
ment, whereby  one  agreed  to  grant  a  lease  to  the 
other,  and  possession  had  been  taken  on  the  footing 
of  the  agreement,  and  it  was  held  that  the  tenant 
in  possession  mast  be  held  as  between  him  and  the 
landlord  to  hold  on  the  terms  of  the  agreement 
as  if  the  lease  had  been  granted.  In  my  judg- 
ment, therefore,  in  the  case  before  me,  no  valid 
notice  under  the  lease  was  given,  and  the  fact  that 
t^e  company  which  contracted  to  sell  the  term  to  the 
plaintiffs  has  been  dissolved  and  cannot  now  assign 
need  not  be  considered,  for  that  dissolution  only  took 
place  after  this  action  was  commenced. 

Nor  can  I  find  that  the  defendant  is  in  any  way 
estopped  or  prevented  from  taking  the  point  that  the 
plaintiffs  were  not  entitled  to  give  me  notice  to 
exercise  the  option  under  the  lease.  As  a  matter  of 
fact,  it  appears  that  when  the  letter  of  the  14th  of 
December,  1896,  was  sent,  and  down  to  tiie  trial  of 
this  action,  the  defendant  and  her  son  and  agent  were 
wholly  unaware  that  the  plaintiffs  were  not  the  same 
company  as  that  now  dissolved,  or  that  the  dissolved 
company,  the  then  legal  owner  of  the  term,  had 
equitably  assigned  to  the  plaintiffs  or  was  not  still  in 
possession  of  the  premises.  And,  further,  it  appears 
that  when  the  letter  of  the  14th  of  December,  1896, 
was  received,  and  during  great  part  of  the  subsequent 
correspondence  that  ensued,  the  defendant's  son,  who 
acted  for  her,  was  under  the  impression  that  she  was 
bound  to  sell  to  the  plaintiffs,  and  immediately  her 
solicitors  were  informed  that  no  notice  under  the 
lease  had  been  siven  they  at  once  took  up  the  position 
that  the  defendant  was  in  no  wise  bound  by  what 
had  passed.  It  follows  that  the  plaintiffs  cannot 
assert  as  against  the  defendant  tnat  any  due  or 
sufficient  notice  under  the  lease  was  given.  This 
being  so,  it  is  not  disputed  that  the  plaintiffs'  case 
must  fail,  for  apart  from  a  contract  made  by  service 
of  notice  under  the  option,  no  contract — certainly  no 
contract  sufficiently  set  forth  in  writing — can  be 
established  as  against  the  defendant.  It  follows  that 
the  action  fails,  and  I  can  see  no  sufficient  reason  for 
depriving  the  defendant  of  costs,  as  I  think  the 
wording  of  the  letter  of  the  14th  of  December  would 
tend  to  lead  the  defendant's  son  to  think  that  t^e 
plaintifh  were  already  in  the  position  of  lessees  who 
had  given  a  valid  notice  under  the  lease,  and  that  the 
only  question  was  whether  the  purchase  diould  be 
completed  at  an  earlier  date  than  that  fixed  by  the 
notice. 

Judgment  for  the  defendant. 

Solicitors,  Peacock  A  Goddard,  fgr  Capron  &  Sparkes, 
Chuldford ;  Ingcldhy  A  Adkin, 
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Q.  B.  Div. 

(Lord  Bussell  of  KiUoweUj 

C.J.,  and  Wills,  J.) 

Williamson  v.  Norrib.  (cu) 

Licensing   law  —  Sale  of  intooncating  liquor 
licence— Sale  by  innocent  servant  of  unlicensed  perton 
— House  of  vommons — Exemption — Licensing  Ad^' 
1872  (35  ik  36  Vict.  c.  94),  ss,  3,  72. 

An  attendant  at  a  refreshment  bar  situate  within 
precincts  of  the  House  of  Commons,  acting  under 
orders  of  the  Kitchen  Committee  of  that  House,  wi 
servant  he  was,  supplied  a  person  {not  a  member  of  ti 
House)  with  intoxicating  liquor,  and  received  the 
on  behalf  of  the  KitcJien  Committee, 

Held,  that  he  had  not  committed  the  offence 
section  3  of  the  Licensing  Act,  1872,  of  selling  ti 
eating  liquor  without  being  duly  licensed. 

Semble,  the  Houses  of  Parliament  are  not  exempt 
the  provisions  of  the  Licensing  Act,  1872,  so  as  to 
liquor  legally  to  be  sold  there  without  a  license. 

Case  stated  by  a  metropolitan  police  magistrate. 

An  information  was  laid  by  the  appellant  chi 
the  respondent  with  selling  by  retail  into] 
liquor  without  being  duly  licensed  to  sell  the 
contrary  to  section  3  of  the  Licensing  Act,  1872. 
facts  were  as  follows:     On  i^e  2nd  of  May,  at 
8  p.m.,  the  appellant,  entering  Westminster  Palace 
the  usual  wav,  and  passing  through  St.   Steph< 
Hall,  proceeded    to   the    bar   at   the   foot    of 
committee-room  staircase,  and  called  for  a  glass 
brandy  and  soda.    This  was  supplied  to  him  by 
respondent,  who  accepted  half-a-crown  in  paymi 
therefor,  returning  eighteen  pence  to  the  appeUaat 
chanffe.    At  the  same  time  two  other  persons 
suppued  with  two  glasses  of  whisky  ana  Apol 
water  by  the  respondent,  wbo  accepted  money 
them  in  payment.     The  respondent,  in  ao 
was    acting    as    the    servant    of    the    House 
Commons  and  in  obedience  to  orders  which  he 
received   on    their    behalf    throush    the     CI 
Committee  of  the  said  house,  by  whom  he 
The  liquor  which  he  delivered  was  the  property  ol 
House  of  Commons  and  paid  for  by  the  said  Kit 
Committee,  there  being  an  annual  vote  of  the  H< 
in  aid  of  the  refreshment  department.    The  mo 
which  he  received  he  received  for  and  on  behalf  of 
Kitdien  Committee,  above  the  bar   bein^  a 
showing  the  prices  of  various  intoxicating  Uquc 
The  appellant  was  not,  when  the  liquor  was  dehi 
to  him,  a  member  of  either  House  of  Pari' 
The  Palace  of  Westminster  is  not  a  place  Uoensed  fc 
the  sale  of  intoxicating  liquor. 

It  was  contended  &fore  the  ma^trate  on  b 
of  the  respondent  that  the  sale  of  kquor  in  this 
was  a  sale  by  the  House  of  Commons  and  not  by 
respondent,  and   also   that   the   provisiona    of 
Licensing  Act,   1872,    did   not   applv   to 
intoxicatilig  liquor  in  the  Palace  of   We 
The  magistrate  held  that  the  fact  that  the 
was  a  servant  would  be  no  defence  to  the 
selling  liquor  made  against  him,  if  the  sale 
under  the  said  Act ;  but  that  section  3  of  the  Act 
the  other  provisions  of  the  Act  did  not  apply  wit 
the  Palace  of  Westminster  to  sales  of  liquor  by 
House  of  Commons.    The  questions  of  law  for 
court    were — (1)     whether    there    was    a    sale 
intoxicating  liquor  by  the    respondent   within 
meaning  of  section  3  of  the  Licensing  Act,  1872 ;  (i 
whether  section  3  and  the  other  provisions  of  that 
apply  within  the  Palace  of  Westminster;  (3)  whether, 

(a.)   Kepuited   by    1'.  U.  CoLQUHOUN  DiLL,  Baq., 

Darrittttir-at-Law. 
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under  the  drcnmstanoes,  the  respondent  was  guilty  of 
the  offence  charged. 

Section  3  of  the  Licensing  Aot»  1872,  enacts  that 
"No  person  shall  sell  or  expose  for  sale  by  retail  any 
intozicatiDg  liquor  witiiout  being  duly  lioensed  to  sell 
the  same  or  at  any  place  where  he  is  not  authorised 
by  his  liceose  to  sell  the  same  "  and  goes  on  to  impose 
penalties  for  breaches  of  that  enactment. 

Anuiih,  Q,C.  {H,  L,  Stephen  with  him),  for  the 
appellant. — ^The  case  falls  primd  facie  within  the 
wms  of  section  3  of  the  Licensing  Act,  1 872 .  Sectio a 
72  of  the  same  Act  contains  a  list  of  exemptions  from 
the  Act  which  is  intended  to  be  an  exhaustive  list ;  it 
does  not  include  an  exemption  in  favour  of  the 
Houses  of  Parliament,  and  there  is  no  reason  why  the 
Houses  of  Parliament  should  be  exempt,  at  least 
in  respect  of  sales  of  liquor  to  persons  not 
membm  of  those  Houses.  The  argument  that  the 
■le  of  liquor  in  the  Palace  of  Westminster  could  not 
be  carried  on  in  accordance  with  the  proyisions  of  the 
licensing  Acts  leads  not  to  the  conclusion  that  the 
Acts  do  not  apply  within  those  precincts  but  to  the 
oondusion  that  ihe  sale  of  liquor  there  to  the  general 
public  cannot  be  carried  on  without  special  legislation. 
Ihe  fact  that  the  respondent  was  a  servant  only  is  no 
defence.  The  words  *'  without  being  duly  licensed" 
n  leotion  3  mean  *'  without  being  duly  protected  by  a 
lioense."  The  offence  is  one  in  which  mens  rea  is  not 
a  necessary  element. 

Sir  KA,  WeheteTt  A.G.  {Henry  Sutton  and  Horace 
Awry  with  him),  for  the  respondent. — ^The  whole 
sekeme  of  the  Licensing  Act  is  wholly  inapplicable  to 
file  Houses  of  Parliament  and  they  are  outside 
tte  scope  of  the  Acts.  It  would  be  impossible 
to  obtain  a  Ucense  for  the  Houses  of  Parliament, 
and  if  taoh  a  license  were  obtained  a  number 
of  provisioDS  would  be  brought  into  operation  with 
aKMt  ahcnrd  oonaequences.  [He  then  referred  to  the 
following,  amongst  other  sections  of  the  Licensing 
Act,  1S72,  8.  U  (names  of  licensed  persons  to  be 
affixed  to  premisee),  s.  18  (power  to  exclude  drunkards 
from  licensed  premises),  s.  23  (power  of  justices  to 
aloee  lioensed  premises  in  case  of  riot),  s.  25  (penalty  on 
penoos  found  on  premises  during  closing  hours), 
aL  45  to  47  (qualification,  structure,  and  annual 
lalue  of  premises),  and  to  the  Licensing  Act,  1874, 
ai  8  (as  to  closing  hours),  and  as.  16,  17  ^  to  powers 
of  entry  on  premises  by  constables  and  search 
vanante)].  The  sale  of  liquor  in  the  precincts  of  the 
HGoaes  <k  Westminster  was  carried  on  at  the  time  of 
tte  pawring  of  these  Acts  as  it  is  now,  and  it  is  im- 
JoaaibJe  to  suppose  that  the  Legislature  intended  by 
tiuae  Acts  to  render  illegal,  transactions  which  were 
vdl  known  to  be  carried  on  daily  in  those  precincts. 
9ie  express  savings  in  section  72  are  not  conclusive 
SB  to  what  bodies  and  places  were  intended  to  be 
OBDpted  from  the  Acts:  London  Joint-Stock  Bank 
T.  Jfc^or  of  London,  1  C.  P.  D.  1,  at  p.  17,  24 
1^  S.  Dig.  144,  and  the  list  of  exemptions  con- 
taiiied  in  that  section  is  not  exhaustive,  for  it 
does  not  indnde  the  well-established  exemption 
as  to  the  suppW  of  liquor  in  a  club  to  the  mem- 
bers :  Graff  t.  Evam,  80  W.  E.  380  ;  8  Q.  B.  D.  373. 

If  the  Acts  apply  and  the  Houses  of  Parliament 
wen  lioensed  under  them,  the  general  public  would  be 
{■titled  to  enter  the  Houses  and  be  served  with  liquor 
is  certain  hours,  and  the  powers  of  the  Houses  to 
Hj^olate  their  own  proceedings  would  be  interfered 
mtfa.  This  cannot  be  done:  Bradlaiigh  v.  Ooasett, 
82  W.  B.  552,  12  a  B.  D.  181. 

1^0  Ptf  see  of  Westminster  is  the  property  of  the 
(kownsnd  is  exempt  from  these  Acts  on  tnat  ground: 
Beg.  V.  JusUeea  of  Kent,  38  W.  B.  253, 24  Q.  B.  D.  181. 

If  the  Houses  of  Parliament  are  outside  the  scope 
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of  the  Acts  there  is  nothing  to  prohibit  the  sale  df 
intoxicating  liquor  there. 

Even  if  the  Acts  apply,  the  respondent  was  a  mere 
servant  of  the  House  of  Oommoas,  and  was  acting  under 
their  orders.  His  act  is  the  act  of  his  masters  and  he 
cannot  be  held  liable  for  a  breach  of  the  Licensing 
Acts.  The  person  who  is  responsible  under  the  Acts 
is  the  lioensed  person  or  the  person  who  oueht  to  be 
and  is  not  licensed  (Act  of  1872,  ss.  3,  62),  and  it 
cannot  be  suggested  that  a  mere  waiter  or  barman 
ought  to  be  hoensed.  If  the  waiter  sold  liquor 
knowing  that  his  master  was  not  licensed  and  ought 
to  be  licensed  he  could  be  made  amenable  as  an  aider 
and  abettor  under  section  5  of  the  Summary  Juris- 
diction Act,  1848. 

Aeqvith,  Q,C.,  in  reply. — The  inapplicability  of  the 
Licensing  Acts  to  the  Houses  of  !Parliament  shows 
that  intoxicating  liquor  cannot  be  sold  thereat  all, 
not  that  it  can  be  sold  there  free  from  the  restrictions 
imposed  by  the  Acts.  A  servant  who  provides  the 
liquor  and  receives  the  price,  is  the  person  who 
**  sells"  within  the  meaning  of  the  Act,  and  he  does 
so  at  his  own  risk,  and  if  his  master  is  not  licensed  he 
commits  an  offence.  Servants  have  been  held  liable 
in  similar  drcumatances  under  the  penal  provisions  of 
other  Acts.* 

Lord  BudSELL  of  Killowek,  C.J. — ^This  matter 
comes  before  us  on  a  case  stated  by  a  metropolitan 
police  magistrate.  The  respondent  is  ohargea  with 
the  commissioa  of  an  offence  against  section  3  of  the 
Licensing  Act,  1872— *<  for  that  he  sold  by  retail 
intoxicating  liquor  without  being  duly  lioensed  to 
aeU  the  same."  Two  questions  are  involved-yfirst 
whether  any  offence  against  the  Act  was  committed, 
and,  if  so,  secondly  whether  the  respondent  is  the 
person  who  committed  the  offence.  The  case  states 
that  on  the  2nd  of  May  last  the  appellant  (who  was 
the  complainant  before  the  magistrate)  went  to  the 
lobby  of  the  House  of  Commons  and  there  was  given, 
on  payment  to  the  respondent  of  the  price,  a  glass  of 
brandy  and  scda  water ;  and  that  in  selling  this  liquor 
the  respondent  was  acting  as  the  servant  of  the  House  of 
Commons  under  the  orders  of  their  kitchen  committee. 
On  the  question  whether  an  offence  was  committed  at 
all,  it  was  argued  that  the  Houses  of  Parliament  are 
entirely  outside  the  law  which  forbids  the  sale  of 
intoxicating  liquors  without  a  license.  In  the  view 
which  we  take  of  the  other  question  raised  it  is  not 
necessary  to  decide  this  point,  out  I  think  it  right  to 
say  that  I  am  very  far  from  satisfied  that  no  offence 
was  committed  by  the  sale  of  this  liquor  under  the 
circumstances  stated.  I  am  not  impressed  by  the 
argument  that  many  of  the  provisions  of  the  licensing 
Acts  are  inapplicable  and  cannot  be  carried  out  witn 
respect  to  the  House  of  Commons  or  the  House  of 
Lords.  It  by  no  means  follows  that  liquor  can  be 
sold  without  a  licen[S()B  in  those  Houses.  The  Act  of 
1872  begins  with  a  sweeping  prohibition,  and  it 
contains  a  lengthy  list  of  exoeptions,  which  does 
not  include  the  Houses  of  ParHament.  I  am  far 
from  satisfied  that  an  offence  was  not  com- 
mitted by  the  person  responsible  for  the  sale ;  and 
even  if  there  wvre  less  doubt  than  I  feel,  it  is  obviously 
convenient  that  an  appeal  should  be  made  to  Parlia- 
ment to  regularise  by  legislation  what  is  taking  place, 
if  it  is  necessary  to  have  these  places  for  tho  sale  of 
liquor  in  the  House  of  Commons  for  general  oon- 
venience. 

But  did  this  respondent  commit  any  offence  ?  If 
the  provisions  of  t^e  Act  be  carefully  examined — '*  no 
person  shall  sell  or  expose  for  sale  by  retail  any  intoxi- 

•  See  Hotchin  v.  Hindmareh,  39  W.  B.  607,  [1891] 
2  Q.  B.  181. 
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oatin^  liquor  witbont  being  duly  licensed  to  sell  the 
same  *' — it  is  impossible  not  to  see  that  to  briug  the 
act  of  an  innocent  waiter  or  barman  within  them  it 
is  necessary  to  pnt  a  rather  strong  gloss  on  the  words. 
The  Act  contemplates  a  sale  by  a  person  who  ought 
to  be  licensed  and  is  not  licensed ;  of  course,  neither 
a  waiter  nor  a  barman  ever  is  licensed,  and  what  is 
btruck  at  is  the  sale  by  the  person  who  is  iu  the 
position  of  master  to  the  waiter  or  barman,  aod  who 
r^Cf-ives  the  profitn  of  the  sal»*.  It  is  said  that  the 
word^  ''without  being  duly  licensed  "  ought  to  be  read 
'*  without  being  protected  by  a  license,"  but  it  may 
well  be  that  proof  of  the  act  of  sale  by  an  unlicensed 
person  will  be  a  fyrimd  facie  case  of  the  com- 
mission of  an  offence  by  him,  and  it  is  probable 
that  it  would  lie  on  him  to  show  that  he  was  a  mere 
servant.  But  when  once  it  appears  that  he  was  a 
mere  servant,  and  not  knowingly  accessory  to  the 
commission  of  the  offence,  he  is  not  guilty  of  an 
offence  against  the  Act.  If  he  were  accessory,  he 
could,  of  course,  be  convicted  and  punished  under 
11  &  12  Yiot.  c.  43,  s.  5.  There  are*  cases  in  which  the 
Legidlature,  thinking  that  the  law  would  not  have 
full  efficacy  without  such  provisions,  has  provided 
that  a  man  without  guilty  knowledge,  and  without 
carelessness  on  his  part,  shall  be  guilty  of  an  offence ; 
but  these  are  exceptions  to  the  rule  that  mens  rea  is  a 
necessary  ingredient  in  crime.  In  the  present  case 
the  facts  show  that  this  man  was  appointed  by 
responsible  members  of  the  House  of  Commons,  and 
wan  under  the  cegis  of  that  responsible  body.  The 
law  could  not  contemplate  it  as  just,  that  by  obey- 
ipg  their  orders  he  should  make  himself  guilty  of  an 
offence.  If  there  was  an  offence  here,  it  was  com- 
mitted by  those  who,  as  masters  or  principals, 
authorized  the  commission  of  the  offence.  I  therefore 
arrive  at  the  same  conclusion  as  the  learned  magis- 
trate, though  upon  different  grounds. 

Wills,  J. — I  am  of  the  same  opinion.  I  will  only 
add  that  the  argument  of  the  Attorney-General 
involves  the  fallacy  which  often  arises  when,  upon  a 
question  of  the  construction  of  an  agreement,  it  is 
said  that  such  and  sucb  a  result  could  not  have  been 
contemplated  by  the  parties.  Such  an  argument 
cannot  nave  effect  except  witiiin  very  narrow  limits, 
for  what  is  to  be  looked  at  is  what  the  parties  have 
said  in  their  agreement.  So  here  the  Act  of  Parlia- 
ment is  clear,  and  it  is  no  argument  to  say  that  it  has 
results  so  strange  that  if  the  framers  of  it  had  fore- 
seen them  they  would  not  be  likely  to  have  adopted 
the  Act.  I  share  to  the  fuU  my  lord*s  doubts  as  to 
whether  an  offence  was  not  committed  in  this  case ; 
but  I  agree  with  him  that  the  words  **  without  being 
duly  licensed"  cannot  be  extended  so  as  to  menu 
"  without  being  duly  authorised  by  a  person  having  a 
license." 

Appeal  dismissed, 

Solidtom  for  the  appellant,  Todd,  Dennes,  &  Lamh. 

Solicitor  for  the  respondent,  The  Treasury  Solicitor, 
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I  B.  Div.  I 

(Wills  and  Channell,  JJ.)  / 

Morris  {Appellant)  v.  Dxtnoan  {Bespondent),  (a.) 

Justices — Suminary  proceedings — ComTnencement  of  pro- 
ceedings— Limitation  of  time — Salmon  Fisherits  Act, 
1873  (36  &  37  Vid,  c.  71),  s.  62— Sammary  Juris- 
diction Act,  1848  {Jervis'  Ad)  (11  cfc  12  Vict.  c.  43), 
s,  11. 


{a.)  Keporte4  by  F.  0.  Robinson,  Esq.,  Barrister- 

at-liaw. 


Sf'dion  62  of  the  Salmon  Fisheries  Ad,  1873, 
that  all  penalties  imposed  by  the  Salmon  Fisheries  Ads 
**  may  he  recx>vered  within  six  montlis  after  the  commii- 
sion  of  the  offence  before  two  justices  "  in  manner  directed 
by  the  Summary  Jarisdidion  Ad,  1848. 

Serf  inn  1 1  of  the  latter  Ad  provides  that,  where  ns 
time  is  ajrt-cially  limited  for  making  a  complaiid  or  laying 
aa  information  on  the  Ad  relating  to  each  particular 
ca^e,  the  cttmphiint  shall  be  made  and  the  informatum 
laid  within  six  months  from  when  the  matter  arose. 

Held,  that  sedion  11  of  Jervia*  Ad  applied  to  pro- 
ceedings for  the  recovery  of  a  penalty  under  sedion  62  of 
the  Salmon  Fisheries  Ad,  1873. 

Special  ca^e  stated  by  two  justices  for  the  county 
of  Durham  in  petty  sessions. 

On  the  29th  of  April,  1898,  an  information  was 
preferred  against  the  respondent  by  the  appellant^ 
an  officer  of  the  Fishmongers'  Company,  charging 
the  respondent  with  unlawfully  having  in  bis  poi- 
se*<sion  on  the  9th  of  November,  1897,  an  unseason- 
able nalmon  contrary  to  section  14  of  the  provisions 
of  the  Salmon  Fisheries  Act,  1861.  The  sammoos 
was  issued  on  the  29th  of  April,  1898,  and  was 
served  on  the  respondent  on  tae  3rd  of  May.  At 
the  hearing  on  the  11th  of  May  it  w<i8  proved  to 
the  satisfaction  of  the  justices  that  the  offtsnoe  had 
been  committed,  but  the  respondent's  solioitor  took 
the  objection  that  notwithstanding  that  the  informa- 
tion had  been  laid  by  the  appellant  within  six  months 
from  the  date  of  the  offence  the  justices  oonld  not 
convict,  inasmuch  as  it  was  provided  by  section  62  of 
the  Salmon  Fisheries  Act,  1873,  that  *'  all  penalties 
imposed  by  the  Salmoii  Fisheries  Acts,  1861  to  lfi^3, 
or  by  any  law  made  in  pursuance  of  this  Act,  and  all 
sums  of  money,  eosts,  and  expenses  by  the  said  Acts, 
or  either  of  them,  directed  to  be  recovered  in  a 
summary  manner,  may  be  recovered  within  jix  months 
after  the  commission  of  the  offsnce  before  tv^o  jnstioeB 
in  manner  directed"  by  the  Summary  Juriadictioa 
Act,  1848.  The  appellant's  solicitor  contended  that  it 
was  sufficient  that  the  information  had  been  laid 
and  the  summons  issued  and  served  within  the 
six  months,  and  that  it  was  not  neoessary  for  the 
conviction  to  take  place  within  the  six  montfaSi 
The  justices  upheld  the  respondent's  contention  and 
dismissed  the  information  subject  to  this  case. 

The  Summary  Junsdiction  Act,  1848  (Jervis'  Act), 
s.  11,  provides  ''that  in  all  cases  where  no  time  is 
already  or  shall  be  specially  limited  for  making  any 
such  complaint  or  laying  any  such  information  in  the 
Act  or  Acts  of  Parliament  relating  to  each  particnlar 
case,  such  complaint  shall  be  made  and  snch  infocms- 
tion  shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  inf  onnatioa 
respectively  arose." 

Lawson  Walton,  Q,C,  {Travers  Humphreys  witii 
him),  for  the  appellant. — The  use  of  the  word 
**  recovered  "  in  section  62  of  the  S<dmon  Fishery  Act, 
1873,  is  ambiguous,  for  it  may  mean  either  that 
the  proceedings  must  be  commenced  within  mx 
months  of  the  commission  of  the  offenoe  or  that  the 
judgment  of  the  court  must  be  obtained  within  that 
period.  The  former  is  the  correct  meaning  of  the 
word,  otherwise  the  enforcement  of  the  Act 
might  be  defeated  if  an  adjournment  of  the 
hearing  were  rendered  necessary  by  the  iUnass 
of  a  magistrate  or  some  other  cause.  Bat 
if  this  is  not  so,  then  section  62  containa  no 
special  limit  of  time  for  making  a  complaint,  and 
therefore  the  section  must  be  read  with  section  11  of 
Jervis's  Act,  and  it  is  sufficient  if  the  complaint  be 
mnde  within  s:x  months  of  the  commission  of  the 
offdnoe.     A  s.milar  question  was  raised  in  Bey,  v. 


ToLXLVn.      tD«.i7.x8«.i      THE  WEEKLY  REPORTER. 


97 


H.  C.      MoBBiB  (Applt.)  V,  DuNOAN  (Bb8PT.}.—Lobd  Woltektov  v.  Attobnby-Gbvebal.       H.  L. 


MakMoaring,  6  "W.  B.  694,  27  L.  J.  M.  0.  278,  bat 
wainotdeoded. 

Ko  oonnsel  appeared  for  the  respondent. 

Wills,  J. — ^I  regret  that  we  must  decide  this  ease 

vithoat  having  had  the  benefit  of  an  argameut  for 

!  the  respondent,  bnt  the  question,  though  an  important 

lone,  Hm  within  a  narrow  compass,  and  the  conten- 

liooB  which  would  have  been  pat  forward  by  counsel 

[for  the  respondent,  if  he  had  l^n  represented  by  one, 

are  saffidently  obvious  to  enable  as  to  deal  with  the 

inattpr.    I  do  not  agree  with  the  argument  of  the 

^ipellant's  counsel  mat  the  term  '* recovery"  taken 

by  itself   is  ambiguous.      I   think    that    the    term 

"reeovery"  when  applied  to  a  som  of  money,  a 

penalty,  or    a  debt   means    the    obtaining    of   the 

judgment  of  the  c'>art,  upon  which  the  sum  of  money, 

penalty,  or  debt,  becomes  payable.     That  being  so, 

the  limitation  provided  by  the  Salmon  Fishery  Act, 

1S73,  applies  to  the  period  of  recovery,  and  not  to 

the  commencement  of  the  proceedings.    Apart  &om 

Jervis*  Act,  a  summons  might  be  issued  on  the  last 

day  of  the  six  months,  and  if  it  were  possible  to  have 

it  heard  on  the  same  day  it  would  still  be  in  time. 

On  the  other  hand,  in  oider  to  ^t  a  recovery  within 

the  period  of  six  months,  it  might  be  necessary  to 

eommence  prooeediogs  at  some  time,  varying  accord- 

mgto  the  practice  of  the  particular  petty  sessions 

whidi  had  to  deal  with  the  case,  before  the  expiration 

of  the  six  months.    That  seems  to  show  that  the 

period  of  limitation  given  in  the  Salmon  Fishery  Act, 

1873,  is  not  a  definite  one,  and  in  not  what  is  meant 

Sd  Jervis'  Act  by  a  "  time  spedaUy  limited  for  making 

a  complaint  or  laying  an  information."    I  think  that 

ispction  11  of  Jervis's  Act  means  that  in  all  cases 

where  there  is  no  Act  of  Parliament  which  definitely 

sayi  that  the  time  for  making  the  complaint  or  laying 

the  information  must  be  witUn  a  specified  and  defined 

ttriod,  the  time  within  which  the  proceedings  may 

m  connnenoed  shall  be  six  months.     There  does  not 

seem  to  me  to  be  any  possible  iojustice  in  such  a 

aoDstniction  of  section  11,  and  such  a  construction  is 

teaUy  necessary  in  order  to  give  full  and  proper  effect 

to  the  language  of  that  section.  One  important  object 

of  Jervis'  Act  was  to  secure  uniformity  of  procedare 

in  aQ   matters  not   specially  provided  for   in  the 

particular  Act  of   Paniament.      I  am  of   opinion, 

therefore,  that   our   judgment   should   be  lor   the 

HipeUant»  and  that  the  case  should  be  remitted  to 

me  magistrate  to  be  heard  upon  the  merits. 

CbasnklLj  J. — ^I  am  of  the  same  opinion.  I  do 
not  think  that  there  is  any  indication  in  section 
G2  of  the  Salmon  Fishery  Act,  1873,  of  an  intention 
tu  impose  a  different  limit  of  time  from  that  imposed 
hy  sscticm  11  of  Jervis'  Act.  The  main  object  of 
SdctioQ  62  was  no  doubt  to  authorize  proceedings 
before  justices.  It  is  a  repetition  of  the  first  part  of 
seotion  35  of  the  Salmon  Fishery  Act,  1861,  which 
novided  the  tribunal  before  whom  penalties  should 
he  recoveired.  The  first  words  of  section  62  are 
identical  with  those  of  section  35  of  the  earlier  Act, 
tiie  main  object  of  section  62  being  also,  no  doubt,  to 
pnmde  a  tribnnaL  In  my  opinion,  section  62  means 
that  the  penalty  may  be  recovered  before  two  justices 
in  Uia  manner  provided  by  Jervis'  Act — that  is  to 
ay,  within  six  months  after  the  commission  of  the 
offanoe,  and  that  consequently  the  complaint  may  be 
made  within  that  period. 

Appeal  allowed. 

Solicitor  for  appellant,  (7.  0.  Humphreys. 


July  12,  1898. 


Sou0e  Of  1Lorli0. 

From  C.  A.  \ 
(England).  / 

Lord  Wolybbton  v.  Attobnet-Gbnbral.  (a.) 

Inland  revenue  —  Bucceeeicn  duty — Aliencstian — New 
succession — Succession  Duty  Act,  1853  (16  tb  17  Vict, 
c.  51),  ss.  2,  15,  18. 

Under  the  provisions  of  the  wiU  of  the  second  Baron 
Wolverton^  who  died  in  1887,  tJie  whole  of  his  residuary 
estate,  subject  to  the  widow* s  life  interest,  was  held  in 
trust  for  the  person  who  might,  at  the  time  of  the 
widow's  death,  answer  the  description  qf  the  testator's 
right  heir  at  common  law.  At  the  testator^s  death  his 
nieces  became  his  co-heiresses,  and  the  appellant,  a 
nephew,  succeeded  to  the  title. 

Under  a  deed  of  arrangement,  dated  the  Slst  of 
December,  1888,  the  co-heir  esses  under  this  will  and  the 
appellant  assigned  their  contingent  interests,  and  the 
widow  her  life  interest,  in  the  testator*s  residuary  estate 
to  trustees  upon  trust  to  pay  thereout,  upon  Lady  Woluer- 
ton*s  decease,  an  annuity  of  £15,000  to  the  appellant, 
and  certain  accumulations  and  payments  were  also  pro- 
vided for. 

The  testator^s  widow  died  on  the  4th  of  January, 
1894,  the  co-heiresses  surviving  her,  wlien  the  Commis- 
sioners of  Inland  Revenue  received  legacy  duty  ctt  the 
rate  of  3  per  cent,  on  the  whole  of  the  testator's  residuary 
estate.  In  addition  the  commissioners  clai7ned  succession 
duty  upon  the  annuity  of  £15,000  at  6^  per  cent,  from 
the  appellant  as  upon  a  succession  coming  to  the  appellant 
from  the  testators  widow  or  from  the  co-heiresses,  or 
from  both. 

Held,  that  no  new  succession  uxu  created  in  the  annuity 
of  £15,000  to  which  the  appellant  became  entitled,  and 
that  he  was  not  liable  to  duty. 

Decision  of  the  Court  of  Appeal  (45  W.  B.  236» 
[1897]  1  Q.  B.  231)  reversed. 

Under  a  deed  of  ammgement  dated  the  Slst  of 
December,  1888,  Lady  Wolverton  gave  up  her  life 
interest  in  certain  bank  shares  and  the  co-heiresses 
of  the  second  Baron  Wolverton  and  the  app^ant 
gave  up  their  rights  to  the  whole  residue  of  his  estate 
w  return  for  Sie  certain  benefits,  immediate  and 
future,  provided  for  by  the  indenture.  The  arrange- 
ment and  effect  of  the  deed  and  the  whole  circum- 
stances are  dealt  with  in  their  lordships'  judgments. 

The  commissioners  claimed  succession  duly  on  the 
annuity  of  £15,000  given  to  the  present  appeliant  and 
provided  for  by  the  above  indenture  as  upon  a  suc- 
cession coming  to  the  appellant  from  Lady  Wolverton 
and  the  co-heuresses,  or  ooth,  and  filed  an  informa- 
tion claiming  the  duty. 

The  Divisional  Court  and  the  Court  of  Appeal  held 
that  succession  duty  became  payable  upon  the  death 
of  Lady  Wolverton  in  respect  of  the  value  of  the 
annuity  of  £15,000  (45  W.  B.  236). 

The  appellant  appealed. 

Oozens-Hardy,  Q,  C,  and  Eady,  Q.  C.  {Danckwerts  with 
them).— Having  regard  to  the  Succession  Duly  Act, 
1853,  8S.  2,  15,  18,  the  appellant  is  not  liable  to  pay 
any  succession  duty.  But  for  the  deed  he  would  not 
take.  It  was  not  possible  to  say  who  would  take 
under  the  residuary  clause.  Legacy  duty  at  3  per 
cent,  was  paid  in  respect  of  the  whole  of  the  residuary 
estate.  There  was  no  new  succession ;  the  assignee  is 
only  liable  to  the  same  extent  as  ike  assignor.  The 
effect   of   these   deeds   was   that   the    co-l 


(a.)  Beported  by  C.  H.  Graftoit,  Esq.,  Barrister- 
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asBigned  the  residaary  estate,  &o.,  and  therefore  the 
appellant  takes  this  property  as  assignee. 

They  referred  to  Hanson,  pp.  538,  641. 

The  cases  are  dealt  with  in  the  jadgcnent  of  Lord 
Herschell. 

Sir  R.  Wehgter,  A.G.,  and  Sir  R.  Finlay,  S.G. 
(Vaughan  Hawkim  with  them),  for  the  respondent.— 
The  deed  created  a  new  succession,  and  therefore  the 
appellant  is  liable.  This  interest  is  created  oat  of  the 
interests  of  the  co-heiresses.  The  pnyment  of  legacy 
duty  by  the  co-heiresses  does  not  rrlieve  the  appellant, 
and  section  15  does  not  apply. 

Th«y  referred  to  AUomey- General  ▼.  Mitchell,  29 
W.  R  '683.  6  Q.  B.  D.  548  ;  Tn  re  Jenkinson,  5  W.  B. 
301,  24  Beav.  64;  Brayhrooke  v.  AUomey -General,  9 
W.  E.  601,  9  H.  L.  Cas.  150;  Attorney^  General  v. 
F/tjyer,  10  W.  B.  762,  9  H.  L.  Cas.  477  ;  Attorney' 
General  v.  Yelverton,  7  H.  &  N.  306.  10  W.  B.  C.  L. 
Di^.  85 ;  Flover  v.  Bankes,  12  W.  B.  28.  3  De  G.  J. 
&  S.  306 ;  aJd  Fryer  y.  Morland,  25  W.  B.  21,  3  Ch. 
D.  675. 

The  House  took  time  for  consideration. 

July  12.— Earl  of  Halsbuby,  L.C.— George 
Grenfell,  second  Baron  Wolverton,  died  on  the  6th 
of  November,  1887.  Under  the  provisions  of  his 
will,  and  in  the  events  which  happened,  five  nieces, 
described  as  the  co- heiresses,  became  entitled  to  his 
residuary  estate  upon  the  death  of  Lidy  Wolverton. 
Tbat  la<iy  died  on  the  4th  of  January,  1894,  and  upon 
her  death  legacy  duty  at  the  rata  of  3  per  cent,  per 
annum  was  paid  upon  the  whole  residue  of  the 
testator's  e^tate. 

On  the  3l8t  of  December,  1888.  a  deed  had  been 
executed  by,  among  others,  the  five  nieoes.  the  late 
Lady  Wolverton,  and  the  present  Lord  Wolverton. 
By  that  deed  the  present  Lord  Wolverton,  the 
appellant  here,  became  entitled  to  an  annuity  of 
£15,000,  and  the  question  here  is  whether  he  is  liable 
to  pay  succession  duty  upon  this  annuity. 

The  claim  of  the  Grown  is  based  upon  the  annuity 
being  liable  to  duty  as  upon  a  suooession  coming  to 
the  appellant  from  the  late  Lady  Wolverton,  or  the 
five  nieces,  or  from  both,  and  the  sum  of  money  in 
question  is  said  to  come  within  the  express  language 
of  section  2  of  the  Succession  Duty  Act,  1853.  The 
words  of  the  section  are  as  follows :  *'  Every  past  or 
future  disposition  of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to 
any  property  or  the  income  thereof  upon  the  death 
of  any  person  dying  after  the  time  appointed  for  the 
oomoiencement  of  this  Act,  either  immediately  or 
after  any  interval,  either  certainly  or  contingently,  and 
either  originally  or  by  way  of  substitutive  limitation; 
and  every  devolution  by  law  of  any  beneficial  interest 
in  property  or  the  income  thereof  upon  the  death 
of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  to  any  other  person, 
in  possession  or  expectancy,  shall  be  deemed  to  have 
0  inferred  or  to  confer  on  the  person  entitled  by  reason 
of  any  such  disposition  or  oevolution  a  succession  " ; 
"  and  the  term  *  successor '  shall  denote  the  person 
BO  entitled ;  and  the  term  '  predecessor '  shall  denote 
the  settlor,  disponer,  testator,  obligor,  ancestor,  or 
other  person  from  whom  the  interest  of  the  successor 
is  or  shall  be  derived." 

Before  dealing  with  the  particular  question  now 
before  your  lordships  it  will  not  be  inappropriate  to 
say  a  word  or  two  upon  the  apparent  scope  and 
object  of  the  section  which  I  have  quoted.  What  it 
points  to  is  the  disposition  of  property  by  reason 
whereof  a  person  becooies  benefimally  entitled  upon 
the  death  of  any  person.  The  disposition  may  be 
past  or  future :  it  may  take  effect  immediately  or  after 
an  interval;  it   may   b^   either  oertainly  or   ooo- 


tingently ;  it  may  be  either  originally  or  by  way  of 
substitutive  limitation,  but  with  all  these  safegoaids 
against  evasion  it  must  be  a  disposition  by  rMSon 
whereof  a  person  has  become  beneficially  entitled 
upon  the  death  of  some  person.  If  a  person  were  to 
confer  by  a  deed  of  gift  inter  vivos  his  own  existiiig 
property  it  would  seem  impossible  to  contend  that 
this  is  a  new  succession.  It  is  simply  a  transfer  int» 
vivos  of  one  person's  property  to  another,  and  is  not 
within  the  scope  of  the  Act  at  all.  Whether  the 
succession  be  operated  by  disposition  or  devolution 
it  must  be  a  succ^'ssion  upon  death. 

Now,  I  am  unable  to  understand  how  the  annnitj 
created  under  the  deed  to  which  I  have  referred  is  a 
succession  at  all.  If  it  is  a  gift  inter  vivos,  deriving  no 
force  from  the  death  of  anyone,  I  do  not  find  any  word 
in  the  section  which  make  it  chargeable  with  datf. 
If  chargeable,  a  voluntary  gift  of  it  by  him,  or  any  put 
of  it  during  bis  own  life,  would  equally  make  such  gift 
obtrs^eable  with  duty,  and  the  whole  nature  of  tlis 
legislation  aimed  at,  succession  upon  deatli,  would  be 
altered  into  taxation  upon  transfer  of  any  property  by 
gifts  inter  vivos,  and  this  to  any  extent  of  remotenea, 
so  that  eMh  donee,  though  inter  vivos,  would  become 
in  turn  the  predecessor,  within  the  meaning  of  the 
section,  to  each  subsequent  donee  of  the  suae 
property,  although  no  new  death  had  intervened  st 
all,  but  simply  a  change  of  proprietorship. 

It  is  obvious  t)  ask  in  this  case  whence  it  is  fhst 
Lord  Wolverton*s  interest  in  the  annuity  is  derived. 
The  Crown  contends  that  it  is  derivea  from  tiis 
nieces,  or  from  L^dy  Wolvcton,  or  from  both.  Let 
us  take  them  separately.  Suppose  these  ladies  bad 
waited  to  make  the  deed  in  question  till  the  death  of 
Lady  Wolverton,  and  had  thus  become  entitled  in 
possession  to  the  whole  of  the  late  L3rd  Wolverton'i 
residuary  estate,  would  they  then  have  been  entitled 
to  hand  over  all  or  a  part  of  what  had  beoome 
absolutely  their  own?  The  element  of  snooeeeioa 
upon  death  would  be  entirely  wanting,  and  though 
the  word  *' succession"  has  a  teohnical  definition  in 
the  Act,  the  whole  scope  and  meaning^  of  the  Aet 
points  to  a  distinction  between  alienation  between 
living  persons  and  a  succession  which  death  hai 
opened  to  a  suooeesor. 

It  seems  to  me  that  if  this  case  can  be  maintained, 
then  if  A.  inherits  and  pays  his  suooession  duty,  every 
donee  from  A.  down  to  Z.  must  paj^  it  also.  Sodi  a 
tax  would  be  both  unreasonable  m  itself  and  im- 
possible of  collection.  The  succession  to  property 
upon  a  death  is  one  thing,  the  free  gift  inter  vivos  ii  a 
totally  different  thing. 

I  am  aware  that  the  Crown  repudiated  this  view, 
but  it  is  not  permissible  to  repudiate  the  logiosl 
conclusion  of  a  contention  by  saying  that  the  Crown 
would  not  insist  upon  such  a  right.  It  will  not  do  to 
throw  over  consequences  which  may  redooe  the 
argument  to  an  absurdity.  The  question  here  ie  ths 
true  construction  of  the  Act.  I  am  unable  to  desl 
with  it  because  I  am  afraid  that  I  do  not  understand 
the  suggestion,  of  one  succession  being  substituted  fxx 
another  or  how  in  this  oase  it  would  arise. 

The  present  Lord  Wolverton  got  nothing  upon  ths 
death  either  of  the  second  Lord  Wolverton  or  by  the 
death  of  Lady  Wolverton.  The  utmost  that  can  be 
said  is  that  upon  the  occurrence  of  the  death  of  I^dy 
Wolverton  the  present  Lord  Wolverton's  doniit 
obtained  the  power  to  render  effectual  a  sift  wfaioh 
they  had  inter  vivos  agreed  to  give  him  before  the 
death  took  place.  "  Succession  "  in  the  Aot  mesne 
not  the  act  of  succeeding ;  but  property  chargeable 
with  duty  under  the  Aot,  and,  as  Baron  BFamwml 
pointed  out  in  In  re  Peyton,  9  W.  B.  838,  7  H.  &  «. 
296,  property  may  esoape  th^  ta^  for  aU  tims  by 
l^ways  j)a8ffin^  inter  vivos. 
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I  am  of  opinion  that  the  auDuity  given  by  the 

of  the  Slat  of  December,  1888,  is  not  within 

2  of  the  Act  at  all.    Lord  Wolverton  certainly 

led  nothing  by  Lady  Wolverton'B  death.     She 

It  with   her  own  life  interest    in  the  property 

kg  her  life. 

am  not,  of  coarse,  suggesting  that  the  transfer 

vivos  of  property,  the  right  to  which  arises  upon 

to  death,  con  escape  the  duty  by  its  being  tremsf  erred 

a  person  other  than  the  original  successor.    The 

lion  once  created,  the  duty  must  be  paid  for  it, 

it  I  can  find  no  warrant  in  the  statute  for  a  new 

icoession  duty  being  leviable  upon  the  same  nroperty 

money  where  no  new  death  has  created  tne  right 

such  suooession. 

I  have  hitherto  dealt,  and  only  dealt  with  the 

kd  section  itself.    It  is  that  section  which  imposes 

le  tax.     But  the  fifteenth  section,  which  is  supple- 

itary  to  it,  to  my  mind,  places  the  matter  beyond 

poBsifaility  of  doubt.    The  framers  of  the  Act 

itemplated  the  case  of  the  original  person  intended 

socoeed  nnder  the  disposition  or  devolution  spoken 

in  section  2  transferring    the  interest  to  some 

sr  person,  and  I  think  the  effect  of  that  part  of 

m   15  with  which  we  are  dealing,  is  that  the 

to  whom  such  an  interest  has  been  transferred 

stand  in  the  shoes  of  the  person  originally 

ititled,  and  shall  be  chargeable  with  duty  at  the 

le   time   and  at   the    same  rate  as  the   person 

entitled  would  have  been  chargeable  if  the 

Iterest  had  not  been  so  transferred. 

The  sucoession  to  the  sum  of  money  which  created 

annuity  of  £15,000  was  a  succession  renderiDg 

suooeesor  liable  to  the  tax,  but  the  five  nieces 

the  "  suooessor,"  and  undoubtedly  they  would 

to  the  tax  if  they  had  not  already  paid  it  in 

different  form.    But  they  had  paid  it  in  the  form 

legacy  duty,  and  the  Succession  Duty  Act  enacts 

anyone  who  is    charged    with  the  duties  on 

des  shall  not  also  be  charged  in  respect  of  the 

acquisition  of  property  under  the  Succession 

_  Act. 

I  do  not  think  that  it  would  be  proper  to  rely  upon 

fact  that  the  legacy  duty  was  charged,  if  it  were 

erroneously — that  could  not  estop  the  Crown 

arguing  what  was  the  true  construction  of  the  Act. 

I  tiiink  that  it  was  charged,  properly — brightly. 
Looking  at  the  scheme  of  the  Act  and  the  applica- 
tion of  the  second,  fifteenth,  and  eighteenth  sections 
ss  mdied  to  the  facts  in  the  present  case  I  confess 
that  I  am  unable  to  appreciate  the  difficulties  which 
have  been  supposed  to  surround  it. 

It  18  not  very  intelligible  to  me  what  is  intended 
by  the  argument  relied  on  apparently  so  much  in 
the  court  below,  as  to  whether  the  annuity  granted 
to  Lord  Wolverton  was  one  annuity  or  two  annuities. 
If  (and  it  is  the  only  intelli^ble  meaning  that  I  can 
attribute  to  these  phrases)  it  is  meant  that  the  sources 
from  which  the  annuity  given  to  Lord  Wolverton  are 
two  different  sources,  that  is  quite  true,  but  what 
rdevancy  has  it  to  the  question  under  debate  ?  Lady 
Wolverton  could,  and  did,  only  affect  her  own  life 
ertate.  On  her  death  nothing  was  left  to  succeed  to. 
The  oo-beiresses,  by  the  annmty  to  Lord  WolvertoD, 
cava  nothing  to  which  a  title  accrued  by  anyone's 
death,  aad  I  am  unable  to  see,  therefore,  what  the 
other  source  from  which  the  annuity  is  derived  has 
to  do  with  this  question.  Nor  do  I  see  what  relation 
the  mode  in  which  people  dispose,  inter  vivos,  of  what 
ftey  have  got  already  can  affect  the  question  of  what 
is  caiij  payable  upon  a  succession  which,  by  the 
hypothesis,  is  not  a  new  succession,  but  a  disposition 
of  property  obtained  under  an  old  sucoeesion  upon 
which  duty  has  been  paid  already. 
It  seems  to  be  assumed  without  explanation,  at 


least  so  far  as  I  can  understand,  that  there  is  a  new^ 
succession,  and  if  there  were  a  new  succession,  no' 
doubt  the  consequence  would  follow.      But  the  only 
point  being  whether  there  is  a  new  sucoession,  or  not, 
that  appears  in  the  arg^ument  to  be  assumed,  and  then 
an  elaborate  explanation  is  g^ven  of  the  consequences 
that  must  follow  from  that  succession.  For  the  reasons, 
howerer,  which  I  have  given,  I  think  that  there  is  no  ' 
new  succession,  and,  if  Siere  is  not,  it  is,  to  my  miod, 
perfectly  immaterial  what,  in  fact,  is  done  with  the 
property  to  which  a  donee  had  already  succeeded. 

As  to  the  point  upon  the  seventeenth  section,  I 
quite  concur  with  the  Oourt  of  Appeal  that  the  argu- 
ment founded  upon  that  section  is  untenable. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Oourt  of  Appeal  oaght  to  be  reversed,  with  the 
usual  result  as  to  costs,  and  I  move  your  lordships 
accordingly. 

Lord  Hbrsciisll. — ^The  Attorney- General,  by  the 
information  upon  which  this  appeal  arises,  sought 
to  have  it  declared  that  upon  the  death  of  t^e  hite 
Lady  Wolverton  succession  duty  at  the  rate  of  6^ 
per  cent,  became  payable  in  respect  of  the  value  of 
an  annuity  of  £15,000  per  annum,  to  which  the 
defendant  became  eutitled  under  a  deed  to  which  I  will 
call  attention  immediately.  The  Divisional  Court  by 
its  order  made  the  declaration  prayed,  and  this  order 
was  affirmed  by  the  Court  of  Appeal. 

The  second  Lord  Wolverton  oy  his  will  vested  his 
property  in  trustees  upon  trust  to  pay,  assign,  and 
make  over  the  whole  residue  of  his  estate  to  Henry 
Richard  Glyn  if  he  should  be  living  at  the  time  of  the 
decease  of  the  testator's  wife,  and  if  he  should  be 
then  dead  to  stand  possessed  thereof  upon  trust  for 
the  person  who  should  be  the  testator's  right  heir  at 
common  law  for  his  absolute  use  and  benefit. 

Henry  Bichard  Glyn  died  in  the  lifetime  of  Lady 
Wolverton,  and  at  her  death  the  five  daughters  of  a 
brother  of  the  testator,  being  his  right  heirs,  became 
entitled  to  his  residuary  estate.  These  ladies  were 
called  in  the  argument  lus  co-heiresses,  and  it  will  be 
convenient  to  adopt  this  designation. 

After  tiiie  death  of  the  testator  and  H.  B.  Glyn  a 
deed  of  arrangement  was  entered  into,  to  which  Lady 
Wolverton,  tne  co-heiresses,  and  the  present  Lord 
Wolverton  were  parties.  The  arrangement  was 
founded,  as  the  deed  expressed,  on  the  ciroumstanoe 
that  it  was  contrary  to  the  supposed  intention  of  the 
testator  that  no  part  of  his  residuaty  estate  should 
devolve  on  the  person  for  the  time  being  holding  the 
title  of  Baron  Wolverton.  It  is  not  necessary  to 
refer  to  the  provisions  of  the  deed  so  far  as  they 
relate  to  what  was  to  be  done  during  the  lifetime  of 
Lady  Wolverton,  inasmuch  as  in  my  opinion  they 
have  no  bearing  whatever  upon  the  point  which  has 
to  be  determined.  Their  introduction  into  the  argu- 
ment in  the  courts  below  tended,  I  think,  to  obscure 
the  real  point,  and  thus  perhaps  assisted  to  bring 
about  what  I  think  was  an  erroneous  conclusion* 
The  whole  residuary  estate  of  the  testator  expectant 
on  the  death  of  Lady  Wolverton  became  by  the 
arrangement  vested  in  trustees,  who  were,  as  soon  as 
Lady  Wolverton  died,  to  pfi^  out  of  the  annual 
income  thereof  an  annuity  of  £15,000  a  year  to  Lord 
Wolverton,  the  appellant.     This  is  the  annuity  in 

Question.  It  may  be  well  to  add  that  there  w^^s  a 
iirther  trust  in  case  of  the  death  of  the  then  Lord 
Wolverton  to  pay  a  like  annuity  to  the  person 
for  the  time  boing  holding  that  title.  I  pause 
here  to  call  attention  to  the  legal  position 
of  the  parties.  But  for  the  deed  of  arrangement 
the  co-neiresess  would,  on  the  death  of  Lady 
Wolverton,  have  become  entitled  in  possession 
to  the  whole  of  the  residuary  property  left  by  th^ 
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teetator.  The  only  title  wbidli  the  appellaat  had  to 
any  part  of  it  was  derived  from  the  assiniment  con- 
tained in  the  deed  under  which  they  had  veeted  the 
property  in  trustees  in  part  for  his  benefits  It  is 
only  by  virtue  of  this  assignment  that  he  is  entitiled 
to  the  annuity.  Legacy  duty  at  the  rate  of  3  per 
cent,  (the  rate  applicable  to  the  case  of  nieces  takmg 
a  benefit  from  an  unde)  has  been  x>aid  to  the  Grown 
in  respect  of  the  whole  of  the  residuary  estate. 

There  can  be  no  doubt,  as  was  admitted  by  the 
Grown,  that  the  disposition  by  the  testator  by  reason 
whereof  the  co-heiresses  became  «>ntitled  to  his 
residuary  estate  upon  the  deatii  of  Lady  WoLverton 
conferred  a  succession,  and  that  they  became  '*  suc<*> 
cessors  "  and  the  testator  their  *<  predecessor  "  within 
the  meaning  of  the  second  section  of  the  Sacosssion 
Duty  Act.  I  take  it  to  be  equaUy  clear  that  the 
succession  came  into  existence  as  soon  as  the  testator 
died,  and  that  its  creation  was  not  postponed  until  the 
death  of  the  teuant  for  life.  Indeed  this  waH 
aduiitted  by  the  Solicitor-General  as  soon  as  his 
attention  was  called  to  the  terms  of  the  section 
making  it  applicable  to  past  dispositions. 

It  was  contended  for  the  Grown  that  the  disposition 
contained  in  the  deed  of  arrangement  also  created  a 
succession  to  a  part  of  the  same  property— vis.,  the 
annuity  on  the  death  of  Lady  Wolverton ;  that  the 
successor  under  this  disposition  was  the  appc'llant,  the 
predeccNSors  being  his  cousins,  the  oo-heireeses.  The 
disposition  contained  in  the  deed  of  arrangement 
oaoie,  it  was  said,  within  the  very  tfrms  of  section  2, 
and  not  the  less  so  even  if  it  were  the  mere  transfer 
from  one  person  to  another  of  a  part  of  the  snoceesion 
already  created. 

It  was  not,  however,  argued  that  in  such  a  case 
there  were  two  successors  who  came  into  possession 
at  the  death  of  the  tenant  for  life»  but  that  the 
disposition  by  way  of  assignment  by  the  original 
successor  created  a  new  succession  wluch  was  sub- 
stituted for  that  conferred  by  tho  prior  disposition. 
I  do  not  wonder  that  the  contention  was  thus  limited^ 
for  it  would  otherwise  inevitably  have  followed  that 
if  property,  to  which  a  person  was  entitled  expectant 
on  a  death,  bad  passed  by  de«d  inier  vivos  a  dozen 
times  by  way  of  gratuitous  assignment  during  the 
lifetime  of  the  tenant  for  life,  a  dozen  duties  would 
have  been  payable,  although  the  last  assignee  only, 
would  have  acquired  the  property  in  possession. 

I  will  assume  for  the  purpose  of  argument  that  the 
disposition  contained  in  the  deed  of  arrangement  was 
such  as  to  satisfy  the  terms  of  section  2.  In  my 
opinion  it  was  because  the  Legislature  thought  that 
an  alienation  by  a  successor  of  his  succession  might 
be  thought  to  be  within  those  terms  that  the  fifteenth 
section  was  framed  as  it  is.  But  before  referring  to 
the  provisions  of  that  section  I  will  deal  with  the 
Argument  presented  on  behalf  of  the  Grown. 

I  am  unable  to  find  in  the  Act  any  warrant  for  the 
▼lew  that  a  succession  once  created  can  by  the  act  of 
the  successor  cease  to  exist  and  another  succession  be 
substituted    for    it.      The    words    of     section    10 
are  precise :"  There    shall    be   levied    and    paid 
to    Her    Majesty   in   respect   of   every   such   suc- 
cession    as     aforesaid"      the     following     duties: 
and  these  are  made  dependent  on  the  relationship  of 
the   predecessor     and     successor.       This   provision 
operates,  in  my  opinion,  as  soon  as  the  disposition  is 
made  by  which  a  "  succession  "  is  conferred.      More- 
over, **  succf  ssion  "  denotes  by  clause  1  any  property 
chargeable  with  duty  under  the  Act.    No  doubt  the 
tune  of  payment  is  fixed  by  section  20,  but  this  is 
qmte  a  diflferent  thing  from  the  obligation  to  pay. 
The  time  of  payment  is  to  be  when  the  successor  "  or 
any  person  in  his  right  or  on  his  behalf  "  shall  become 
mtatledinpoageMiontohiaimoowgion,    TlMOoatam* 


plates  thai  at  the  time  the  succession  falls  in,  some 
pemon  in  right  of  the  successor,  and  not  the  suooessor 
himself,  may  be  entitled  to  the  po^aession.  The 
orifirinal  successor  is  none  the  less  called  the  soooeaor. 

I  have  not  forgotten  the  argument  of  the  Scdidtor- 
Qeuend  that  an  alienee  for  value  does  not  beoome  a 
new  successor  although  a  gratuitous  alienee  does,  and 
that  the  language  I  have  reiferred  to  is  thus  aofiBciently 
satisfiedt  I  sludl  deal  with  this  argument  whsu  I 
come  to  consider  the  15th  section  of  the  Act.  ^  It  dost 
not  touch  the  point  I  am  now  concerned  with — thai 
section  20,  to  say  the  least,  affords  no  support  to  tfas 
argument  that  one  on  whom  a  succession  hasbeoB 
conferred  can  destroy  it  and  the  obligation  to 
pay  the  duty  which  was  attached  to  it  by  aUeootiiig 
it. 

And  when  #«  comtt  fcO  Section  44,  which  providsi 
who  are  to  be  '* personally  accountable"  to  Hsr 
Mtijesty  "besides  the  successor,*'  amongst  thoss 
Himwi  are  "every  person  in  whouL**  any  property 
su  ject  to  such  diity  **  shall  be  vested  by  alieoaticNi 
or  other  derivative  title  at  thn  time  of  the  snooossioB 
becoming  an  interest  in  possession."  Here  agaia 
thefe  is  nothing  to  suggest  that  a  person  who  has 
once  been  a  successor  has  ceased  to  be  so  if  prior  to 
the  time  of  the  succession  becoming  an  interest  la 
possession  he  has  alienated  it. 

It  was  anrued  that  the  provisions  of  section  21, 
relating  to  the  mode  of  assessment  of  the  dotv,  in 
the  case  of  real  estate^  would  hardly  be  workable  if 
in  those  provisions  Uie  word  "  successor  *'  were  held 
to  refer  to  the  original  successor  and  not  to  his 
alienee.  I  think  the  application  of  this  section  may 
give  rise  to  di^oulty  in  certain  cases.  But  it  is  to  be 
observed  that  it  does  not  determine  either  who  is  to 
be  diarged  with  the  dutjr,  when  it  attaches  or 
becomes  payable^  or  what  is  to  be  its  rate.  It  ii 
merely  a  rule  for  ascertaining  the  amount.  And  the 
difficiil^  is  not  got  rid  of  by  adopting  the  srgamsot 
of  the  Grown,  for  it  is  just  as  great  in  the  case  of  an 
alienation  for  a  money  consioeration,  whioh,  it  if 
admitted,  does  not  make  the  alienee  a  new  snooessor 
as  in  the  case  of  a  gratuitous  alienation.  It  is  not 
necessary  to  elLpress  any  opinion  on  the  operation  of 
that  section  (which  was  discussed  in  The  Solicitor^ 
(General  v.  The  Law  Reversionary  Sooidy,  21  W.  B. 
854,  L.  B.  8  Ex.  233),  it  is  enough  to  say  tiat  it 
a£E6rds  no  sufficient  reason  for  departing  from  what 
appears  to  me  to  the  unambiguous  meaning  of  the 
leading  provisions  of  the  Act  to  which  I  have  caDed 
attention,  and  which,  it  must  be  remembered,  apply 
to  realty  and  personalty  alike. 

I  am  not  surprised  that  the  notion  that  tiis 
gratuitous  alienation  of  a  succession  before  the  time 
for  payment  of  the  duty  arrives,  creates  a  new  suc- 
cession ousting  the  original  one  and  becoming  sub- 
stituted for  it,  finds  no  countenance  in  the  provisKMis 
of  the  Act.  lu  the  present  case  the  contention  of  the 
Grown  operates  in  favour  of  the  revenue  and  inoreasss 
the  amount  of  the  tax,  but  in  many,  and  perhaps  the 
majority  of  cases,  it  would  have  precisely  the  con- 
trary effect*  It  would  be  strange  if  a  person  in  whom 
a  succession  had  been  created  by  a  stranger  in  blood, 
and  in  respect  of  which  therefore  a  duty  of  10  per 
cent,  would  be  payable,  should  be  able  by  a  gratoiloos 
alienation  to  his  son  before  the  death  oocorred  to 
reduce  tiie  duty  payable  to  1  per  cent.  It  seems  to 
me  inconsistent  with  the  entire  scheme  of  the  Act 
that  when  once  a  succession  has  been  created  and  the 
liability  to  duty  has  attached,  a  mere  voluntary 
assignment  of  the  right  vested  in  the  successor,  by  the 
disposition  of  it,  or  any  part  of  it,  should  alter  the 
succession  duty  and  make  another,  and  it  may  be  a 
lower,  duty  payable  at  the  time  when  the  ■oooeHioa 
falls  intu  poMOSsion. 
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Before  proGeedioff  to  consider  the  15th  section,  I 
WBmy  refer  to  the  only  authorities  I  am  aware  of  bear- 
ing upon  the  question  whether  the  alienation  of  a 
nooeseion,  or  the  creation  of  a  new  soocession  by 
alienation,  can  so  extinguish  the  original  succession 
as  to  get  rid  of  the  duty  which  has  become  leviable 
and  chargeable  in  respect  of  it. 

In  Solidtor-Generai  Y.  The  Law  Reversionary  Soddy 
the  Ckynrt  of  Exchequer  laid  down  certain  conclusions 
as   established    on   a  consideration   of  the  various 
asetiona  of  the  Act.    They  held  that,  though  the  duty 
ii  not  payable  until  the  time  of  actual  enjoyment  of 
the  property,  '*  the  title  to  the  succession  dates  irom 
the  disposition,  and  there  is  never  any  title  to  tiie 
poperty  free  from  the  duty,"  and  that  a  person  who 
ASS  had  a  snooession  conferred  upon  him  cannot  by 
parting  with  it  prevent  it  from  being  a  succession. 
The  only  case  which  affords  any  support  to  the  idea 
that  a  new  auooession  can  Uka  the  place  of  an  old  one 
k  /a  re  Coofer  and  Allen,  25  W.  B.  301,  4  Cb.  D.  802, 
at  p.  824,  decided  by  Jessel,  M.B.     In  that  case,  A. 
and  B.,  tenant  for  life  and  remainderman,  conveyed 
then*  eetatea  for  money  to  0.  in  fee.    G.  died,  having 
dsviaed  to  D.  in  fee  ;  D.  paid  duty  on  his  succession 
from  C.    It  was  held  that  no  more  duty  would  be 
payable  on  the  death  of  A.,  the  tenant  for  life.    It 
anist  be  borne  in  mind  that  the  case  related  to  real 
estate,  and  that  it  was  a  special  one,  inasmuch  as  C, 
hsring  taken  a  conveyance  from  the  tenant  for  life, 
esme  at  once  in  possession  of  the  land  and  the  income 
snd  nrofita  thereof,  in  respf  ct  of  which  a  succession 
had  been  careated.     Jeseel,  M.B.,  was  of  opinion  that 
the  conveyance  to  C.  did  not  create  a  new  succession, 
and  that  if  he  had  remained  owner  until  the  death  of 
fte  tenant  for  life  the  duty  payable  on  the  death  of 
the  tenant  for  life  by  the  remainderman  would  have 
hsoi  payable  by  C,  but  that  inasmuch  as  a  new 
saecession  was  created  by  the  devise  to  D.  and  the 
death  of  0.,  the  only  dufy  payable  was  on  that  new 
wscsssion.      That  new  succession  arose  from  a  new 
diqxMitioii  making  the  succession   to  property  de- 
pendent cm  a  new  death,  and  it  related  to  reid  estate ; 
the  case  is  therefore  quite  distuDguishable  from  the 
prasent.    But  there  are  observations  of  Sir  George 
lend  which  have  a  bearing  on  the  present  case.    I 
soofcastbat  I  find  a  difficnlty  in  following  some  of  the 
nssniing  of  the  learned  judge.    He  considered  that 
heeaase  I),  succeeded  on  the  death  of  C,  and  that  was 
a  new  socooeaion,  duty  could  only  be  pavable  on  that 
iooeession,  and  the  duty  which  attached  by  reason  of 
Am  criginal  disposition  was  no  longer  payable.    Why, 
he  aaka,  ahould  a  successor  who  is  m  possession  of 
poperty  pay  two  duties  P    The  Crown  has,  he  says, 
ty  the  merger  got  the  benefit  of  reducing  the  estate 
QBoe  inore  to  the  fee  simple  on  which  there  is  a 
Wflcoaeion  and  a  successor  comiog  in  pays  the  duty. 
VBTther  on,  there  oocurs  the  following  passage :    '*  I 
tlmik  it  is  very  difficult  to  give  any  meaning  to  the 
siasption  from  the  15th  section  of  alienations  con- 
feoBig  new  successions,  unless  it  has  the  meaning 
vinoh  I  attribute  to  it,  because  if  the  alienation  does 
aot  eoofer  a  new  succession,  duty  is  to  be  paid  at  the 
■eme  rate  and  time  as  on  the  original  succession — that 
ii,  you  are  to  wait  for  the  payment.    If  it  confers  a 
new  SQoceasion,  then  of  course  you  will  get  payment 
r.on whiehever  succession  comes  first.'*    Affain,  in  dis- 
caeeing  the  effect  of  the  14th  section,  which  applies 
sniy  to  personalty,  the  learned  judge  says  that  it 
voidd  be  singular  if  in  the  case  of  r^ty  more  than 
SBS  duty  was  payable  in  case  of  devolution  on  death 
Coring  the  lifetnne  of  the  tenant  for  life  "because 
the  Act  was  intended  to  assimilate  the  duty  upon 
penonalty  and  realty."     And  he  adds  further  on : 
"In  the  case  of  succession  to  real  estate,  the  object 
of  the  Act  ia  to  lei  the  last  snooession  prevail ;  but  as 


regards  personal  estate  it  is  enacted  that  the  highest 
duty  shatl  be  paid."  I  cannot  see  how  the  reasoning^ 
of  the  learned  judge  establishes  that  in  the  case  before 
him  there  could  be  only  one  succession  duty  payable, 
and  that  in  respect  of  the  new  succession.  The  merger 
of  which  the  learned  judge  speaks  did  not  arise  by 
virtue  of  O.'s  disposition,  for  the  fee  simple  was  vested 
in  0.  during  his  lifetime  just  as  much  as  in  D.  after 
his  deatii.  It  arose  from  the  fact  of  his  taking  a  con- 
veyance from  the  tenant  for  life  as  well  as 
from  the  person  entitled  to  the  succession.  He  was 
thereupon  entitled  to  the  estate  in  immediate  posses- 
sion. But  the  possession  to  which  he  then  became 
entitled,  and  his  right  to  the  income  and  profits  of  the 
land,  was  not  derived  from  the  conveyance  to  him  of 
B.'s  succession,  but  solely  from  the  fact  that  he  was 
the  owner  of  A.'s  life  estate.  If  he  had  purchased 
this  only  he  would  have  been  equally  entitled  to 
possession  of  the  land  and  to  the  income  and  profits 
thereof.  If  he  had  only  purchased  the  succession  he 
would  at  that  time  and  down  to  his  death  have  been 
entitied  to  neither.  Hie  devise  by  0.  to  D.  created 
a  succession  in  respect  of  property  which  was  not  at 
that  time  the  subject  of  any  snooession — ^namely,  the 
estate  during  the  life  of  A.  I  think,  with  aU 
respect,  that  Jessel,  M.B.,  overlooked  these  facts. 
When  D.  came  into  possession  of  the  land  by  reason 
of  C.'s  devise,  he  undoubtedly  became  entitled  in 
possession  to  a  succession,  and  duty  became  then 
payable  in  respect  of  it,  though  the  original  succes- 
sion had  not  tnen  become,  in  the  language  of  section 
44,  "  an  interest  in  possession."  Duty  would  eqaa^y 
have  been  payable  if  C.  had  never  acquired  any  title 
to  the  remainder  in  respect  of  which  a  succession  had 
previoudy  been  confened,  and  no  title  thereto  had 
passed  to  D. 

It  is  not  necessary  to  determine  what  duty  or 
duties  be(»une  payable  by  D.  Nor  is  it  necessary  to 
decide  whether  m  the  case  of  real  estate  the  object  of 
the  Act  is  to  let  the  last  succession  prevail.  Such  a 
conclusion  cannot,  however,  in  my  opinion,  be 
deduced  from  section  15,  which  only  prescribes  what 
duty  is  to  be  paid  where  a  new  succession  has  not 
been  conferred.  The  argument  derived  by  the  learned 
judge  from  a  consideration  of  the  provisions  of  section 
14  in  connection  with  section  15  is,  in  my  opinion,  not 
a  sound  one.  It  is  not  correct  to  say  that  the  Suc- 
cession Duty  Act  was  intended  to  assimilate  the  doty 
upon  personalty  and  realty.  Even  in  the  view 
aaopted  by  the  learned  judge  the  assimilation  was 
not  complete,  for  whilst  in  the  case  of  personal 
estate  if  tiiere  were  several  successors  by  death  to  the 
interest  of  the  original  successor  before  it  fell  into 
possession  the  highest  rate  of  duty  is  imposed  which, 
if  every  successor  had  been  subject  to  duty,  would 
have  been  payable  by  any  one  of  them.  In  the  case  of 
realty  the  rate  was  said  to  be  determined  by  the  last 
succession,  and  might  therefore  be  the  lowest  instead 
of  the  highest. 

But  in  truth,  so  far  from  assimilating  realty  and 
personalty  for  purposes  of  the  duty,  the  Act  created  a 
fundamental  distinction  between  them,  and  that  to 
the  advantage  of  realty.  For  whereas  in  the  case  of 
personalty  the  duty  was  chareed  at  the  prescribed 
rate  upon  the  capital  v^ue  of  t£e  property  succeeded 
to,  in  the  case  of  realty  the  charge  was  to  be  assessed 
only  on  the  basis  of  succession  to  a  life  interest.  The 
provision  for  assessment  contained  in  section  21 
affords  a  reason  for  the  restriction  of  section  14  to 
successions  to  personalty. 

I  proceed  now  to  examine  somewhat  more  closely 
the  language  of  section  15.  The  latter  pwrt  of  that 
section  provides  that  where  any  succession  shall, 
before  the  successor  shall  have  become  entitied 
thereto  (i.e.,  to  the  succession  already  conferred)  in 
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possession,  have  beoome  vested  by  alieDation  or  by 
any  title  not  oonf  erring  a  new  succession  in  any  other 
person,  then  the  duty  payable  in  respect  thereof 
shall  be  paid  at  the  same  rate  and  time  as  the  same 
would  have  been  payable  if  no  such  alienation  had 
been  made  or  derivative  title  created. 

As  I  have  already  stated,  a  part  of  the  succession  to 
which  the  co-heiresses  were  entitled  became  vested  by 
alienation  in  the  appellant.  The  c^se  therefore  seems 
to  come  within  the  very  words  of  section  15.  For  I 
can  see  no  ground  for  a  distinction  between  the 
transfer  by  alienation  of  the  right  to  receive  the 
whole  of  the  personalty  which  is  the  subject  of  the 
succession  or  a  part  of  it.  It  was  argued  on  behalf 
of  the  Crown  that  the  word  "  alienation  "  must  be 
confined  to  alienation  for  valuable  consideration ;  that 
the  words  **  not  conferring  a  new  succession " 
qualified  the  word  "  alienation  "  as  well  as  the  words 
which  immediately  follow  it,  and  tiiat  every 
gratuitous  alieniition  must  create  a  new  sucoession 
substituted  ^or  the  one  from  which  it  was  derived. 

I  have  already  given  reasons  for  thinking  the  last 
of  these  propositions  ill-founded. 

If  the  woid  **  alieniation ''  was  only  intended  to 
apply  to  cases  in  which  it  was  in  respect  of  a  money 
cunsideration,  why  were  no  words  to  that  effect 
inserted?  I  think  that  there  is  no  warrant  for 
putting  any  limitation  upon  the  word  which  is  not 
found  m  the  terms  of  the  section. 

As  in  my  opinion  no  new  succession  was  created  in 
the  money  to  which  the  appellant  has  become 
entitled,  it  is  immaterial  whether  the  words  "not 
conferring  a  new  succession  "  do  or  do  not  qualify  the 
the  word  **  alienation.''  But  I  think  it  right  to  state 
that,  in  my  opinion,  they  do  not,  and  the  fact  that 
they  do  not  strengthens  the  arguments  which  I  have 
adduced  as  to  the  scheme  of  the  Legislation. 

It  is  certainly  not  construing  the  words  "by 
alienation  or  by  any  title  not  conferring  a  new 
succession  "  according  to  their  grammatical  meaning 
to  refer  the  words  "  not  conferring  a  new  succession  " 
to  *'  alienation  "  as  well  as  to  "  by  any  titde."  And 
if  I  am  right  in  thinking  that  mere  alienation  of  an 
existing  succession  does  not  of  itself  create  a  new 
succession,  then  the  section  may  be  construed 
according  to  its  grammar,  and  is  drawn  in  the  manner 
one  would  have  expected. 

It  is  true  that  Sir  George  Jessel,  in  the  case  already 
referred  to,  expressed  the  opinion  that  the  words, 
"not  oonferriDg  a  new  succession"  apply  to  the 
word  "  alienation "  as  well  as  to  the  woids  "  any 
title,"  though  he  confessed  that  in  that  view  the 
grammar  was  not  perfect  or  beyond  criticism.  The 
reason  he  gave  was  that  it  would  be  very  difficult  to 
say  what  title  there  could  be  conferring  a  new  succes- 
sion, if  not  an  alienation.  I  do  not  think  the  reason 
a  sound  one.  A  succession  might,  for  example,  before 
it  fell  into  possession,  have  devolved  by  death  upon 
another  person  or  persons,  so  as  to  create  a  new 
succession.  Such  person  or  persons  are  termed  in 
section  14  "other  successor  or  successors."  It  was 
necessary  to  insert  after  the  words  "  by  any  title  " 
tiie  words  "  not  conferring  a  new  sucoession,"  other- 
wise there  would  have  been  a  conflict  as  regards 
personalty  between  the  14th  and  15  th  sections.  On 
the  other  hand,  a  succession  might  by  operation  of 
law  become  vested  in  some  other  person,  as,  for 
example,  an  assignee  in  bankruptcy,  which  would  be 
a  title  not  creating  a  new  succession.  But  I  can  see 
nothing  either  in  the  terms  of  the  section  or  in  the 
reason  of  the  thing  to  suggest  that  an  alienation  by 
instrument  inter  vivos,  which  merely  transferred  the 
interest  of  the  successor  or  some  pcurt  of  it  to  some 
other  person,  would  create  a  new  sucoession.  In 
such  a  case  the  same  property  passes  into  possession 


on  the  same  death ;  and  though  by  a  transactioii 
inter  vivos  another  person  is  substituted  for  the 
original  successor,  I  oo  not  think  it  can  reasonably 
be  said  that  "a  new  succession"  was  thereby  oon- 
ferred. 

For  the  reasons  I  have  given  I  am  of  opinion  that 
the  16th  section  applies,  and  that  the  duty  payable 
in  respect  of  the  property  into  the  xx)ssoasion  of  wfaiob 
the  appellant  came  is  to  be  paid  at  the  same  rate 
and  time  as  the  same  would  have  been  payable  if  no 
alienation  had  been  made  by  the  co-heiresses  and 
they  had  themselves  become  entitled  in  possession. 

1  have  so  far  mainly  dealt  with  the  case  on  a  con- 
sideration of  the  terms  of  the  statute  as  if  the  matter 
were  res  integra  unaffected  by  previous  decisions.    It 
was,  however,  argued  for  the  Crown  that  the  case  of 
the  Attorney-General  v.  Cecil,  18  W.  R.  949,  L.  B.  o 
Ex.  263,  was  an  authority  in  favour  of  their  con- 
tention that  the   15th  section  was  inapplicable.    I 
do  not  think  so.      In  that  case  a  father   and  son 
being  tenant  for   life  and   tenant  in  tail   under  a 
settlement,  the  entail  was  barred  and  the  estates  settled 
to  their  joint  appointment,  and  subject  thereto  to  the 
uses    of    the   earlier  settlement.    They    afterwards 
appointed  a   term  to  a  trustee,  on  trust   to  raise 
£20,000  for  a  younger  son.    On  the  money  becom- 
ing payable  to  him  upon  the  death  of  the  original 
tenant  for  Ufe,  the  question  arose  whether  duty  was 
payable  at  3  per  cent,  as  upon  a  suooeesion  derived 
from  his  brother,  or  at  1  per  cent.  only.    The  oonit 
held  the  former  duty  payable.    It  was  contended 
that   section   15   appliea,  and  that  the  same  duty 
only  was  payable  as  the  tenant  in  tail  would  have 
paid    on  succession   to  the  entailed  estates.     That 
case  seems  to   me  far  removed  from   the   present 
one.    It  was  impossible  to  say  with  any  reason  that 
Lord  Eustace  CecU    succeeded  to  the   £20,000  I7 
reason  of  the  vesting  in  him  by  alienation  of  a  portion 
of  the  succession  to  which  hu  brother  was  entitled 
under  the  original  settlement.    If  the  entire  intersst 
of  the   tenant  in   tail  under   that  settlement  had 
been  conveyed    to    Lord    Enstaoe  OeoU    he  would 
have  taken  nothing  at  all,  in  the  event  which  hap- 
pened, inasmuch  as  the  tenant  in  tail  died  with- 
out issue  in  the  lifetime  of  the  tenant  for  life.    By 
the   disentailing  deed  the  estate  of   the  tenant  in 
tail  became  enlarged  to  an  estate  in  fee.     If  he  had 
survived  his  father  he  would  have  taken  within  the 
meaning  of  the  12  th  section  under  a  disposition  made 
by  himself,  and  not  under  the  original  settlement. 
How,  therefore,  could  it  be  said  that  Uie.chaige  created 
in  favour  of  Lord  Eustace  C!ecU  vested  in  him  by 
alienation  the  succession  to  which  the  tenant  in  tail 
was  entitled  under  the  original  settlement  or  any 
part   thereof.      The  decision   in    no    way    conflicts 
with  the  conclusion  at  which  I  have  arrived.    There 
may    have   been    some    divergence   in   the  reasons 
given  by  the  learned  judges  in  the  case  which  I 
have  been  considering  for  the  conclusion  at  which 
they  arrived,  but  there  is  nothing  really  inconsistent 
with  the  construction  which  I  have  put  upon  the  15th 
section.     On  the  contrary,  according  to  the  report  of 
the  case  in  the  Law  Journal  (139  L.  J.  Ex.  201),  which 
U    fuller  than  that   in   the     Law    Beports,  Kelly, 
C.B.,    said:  *'If  the  charge  had  been  made  or  the 
term  had  been  created  out  of  the  original  succession, 
it  would  have  come  strictly  within  the  words  of  this 
section  of  the  Act  (i.e.,  the  15th)  and  would  have 
created  no  new  succession  at  all." 

In  Brayhrooke  v.  T?ie  Attorney-General  Lord  Wens- 
leydale  said  that  the  15th  section  was  meant  to  meet 
the  simple  case  of  a  person  having  a  right  to  a 
succession  within  the  meaning  of  the  Act  totally 
alienating  that  right  to  another  person  before  the 
succession  opens,  or  carving  out  a  derivative  intertet 


,Vi4.XL71L     0)^i7,i8«.i       THE  WEEKLY  REPORTER. 


}03 


House  of  Lobds. 


LOBD  WOLTSRTOV  V,  ATTORNEY- GbNEBAL. 


HotrsB  OF  Lords. 


froin  it,  in  which  case  the  leotion  pro^idf  8  that  the 
•iriffnee  or  the  person  having  the  derivatiTe  title 
•hall  itand  on  the  same  footing  as  the  assignor.  But 
if  thoe  is  something  different  from  a  mere  transfer 
of  the  interest  or  a  part  of  it,  if  there  is  a  titie  oon- 
ferring  a  new  succession  in  any  other  person,  then 
the  loth  section  does  not  apply. 

la  The  Attamey-Oenrral  ▼.  Telvertont  Martin,  B.,  in 
dedverin^  the  judgment  of  the  majority  of  the 
eouxi,  laid  of  the  15th  section  :  « It  seems  to  us  to 
rsfer  to  a  npedes  of  property  different  from  that  on 
whidi  the  duty  is  claimed  in  the  present  case — that  is 
to  say,  a  rerersionary  property  m  respect  of  which 
the  assignee  would  have  been  liable  to  duty  but  which 
he  has  assigned." 

There  ^  is  thus  a  considerable  weight  of  judicial 
•pinion  in  support  of  the  views  which  I  have  ex- 
pressed. The  scheme  of  the  Act,  as  I  have  presented 
It  to  your  lorddiips,  appears  to  me  to  be  dfear,  con- 
sistent, and  equitable,  and  it  is  arrived  at  by  giving 
to  the  jyrovisions  which  impose  the  duty  and  whi(£ 
determme  its  rate  and  time  of  payment,  and  the 
persons  who  are  to  be  accountable  for  it,  their  natural 
grammatical  meaning. 

,  Having  arrived,  then,  at  the  conclusion  that  duty 
was  paywe  at  the  same  rate  and  time  as  if  the  co- 
heiresses had  made  no  alienation,  the  only  question 
^nch  remains  in  whether  the  payment  of  legacy  duty 
st  3  per  cent,  on  the  entire  residuary  estate  of  the 
tertator  renders  tiie  duty  of  3  per  cent.,  which  would 
otherwise  have  been  payable  on  the  succession  in 
question,  no  longer  payable.  This  depends  on  the 
ooDcluding  provision  of  section  18.  It  enacts  that 
''no  person  charsed  with  the  duties  on  legacies  and 
sbaree  of  personal  estate  under  the  Legacy  Duty  Acts 
iball  be  charged  also  with  the  duty  granted  by  this 
Act  in  reepect  of  the  same  acquisition  of  the  same 
property.*'  It  is  clear  that  the  co-heiresses  could  not 
have  been  called  on  to  pay  any  further  duty  on  the 
goperty  which  they  assigned  to  the  appellant. 
Having  paid  the  legacy  duty,  no  succession  duty 
would  have  been  payable  by  them  at  the  time  of  Lady 
Wolverton's  death  or  any  other  time.  If  I  am  right 
in  the  view  which  I  have  expressed,  that  the  aliena- 
tion did  not  create  a  new  succession,  it  seems  to  me 
to  follow  that  the  Crown  cannot  be  entitled  both  to 
legscy  and  suocession  duty  in  respect  of  the  acquisition 
of  the  flame  propwty,  on  the  same  death,  whether  by 
tbe  SQooesaor  or  his  assignee.  I  think  any  other  oon- 
datkm  would  be  unreasonable,  and  contrary  to  the 
nsoilest  intention  of  the  enactment. 

For  the  reasons  I  haye  given,  I  think  the  judgment 
<ns^t  to  be  reversed,  and  judgment  entered  for  the 
defendants,  with  costs. 

Lord   MACzrAGHTEzr.— «The    Act,"   it   has   been 

•observed,    "is   a   difficult   Act"    (4    Ch.  D.   823). 

"  snd  the  dicta  are  not  less  difficult  to  consider  than 

tbe  Aet  itself."  So  said  a  distinguished  judge  spealdng 

of  the  Succession  Duty  Act,  1853.    I  cannot  help 

tliinking  that  there  is  a  good  deal  of  truth  in  that 

aiying,  and  just  a  touch  of  warning  which  the  author 

ol  the  observation  himself  might  sometimes  perhaps 

ft  j  nay  venture  to  say  sn)  have  kept  in  view  without 

"■propriety.    Happily  the  provisions  of  the  Act  bear- 

iDgiipon  the  quesbon  now  before  the  House  do  not 

'Pnsent  any  very  ^reat  difficulty,  and  even  the  dida 

•  ns  less  embarrassing  than  usual. 

^  The  disposition  which  your  lordships  have  to  con- 
aidsr  in  connection  with  the  Act  relates  to  the 
nrndnzj  estate  bequeathed  by  the  will  of  the  second 
Lwd  Wohrerton,  who  died  in  November,  1887.  He 
TO  a  widow,  but  no  issue.  He  was  succeeded  in  the 
tafle  hv  his  nephew.  The  third  baron  died  unmarrif  d 
n  Jafy,  1888.  BU  mocessor  was  his  brother,  the 
{iVMBt  appellauL 


Under  the  limitations  contained  in  the  testator's 
will  the  third  baron  would  have  become  entitled  to 
the  testator's  residuary  estate,  which  was  of  very 

great  value,  if  he  had  survived  the  testator's  widow, 
ut  by  reason  of  his  deatJi  in  her  lifetime  the  whole 
residuary  estate,  subject  to  the  widow's  life  interest, 
came  to  be  held  in  trust  for  the  person  who  might  at 
the  time  of  the  widow's  death  answer  the  description 
of  the  testator's  right  heir  at  common  law." 

Now,  the  co-heiresses  of  ^e  testator  at  the  time  of 
his  death,  and  at  the  time  of  the  death  of  the  third 
baron,  were  the  five  daughters  of  the  testator's  next 
brother,  who  had  died  in  the  testator's  lifetime 
without  male  iflsue.  If  they  had  never  existed,  the 
third  baron,  and  after  him,  &e  appellant,  would  have 
been  the  testator's  heir-at-law. 

In  this  state  of  things,  in  order  to  carry  out  what 
was  supposed  to  have  been  the  testator's  intention, 
av^d  to  prevent  the  property  passing  away  from  the 
title,  and  in  order  at  the  same  time  to  make  suitable 
provision  for  the  co-heiresses,  a  family  arrangement 
was  come  to  between  the  co-heiresses,  the  appellant, 
and  itke  testator's  widow.  The  co-heiresses  and  the 
appellant  brought  in  their  contingent  interests,  and 
the  widow  gave  up  her  life  interest  in  certain  bank 
shares  producing  an  income  of  over  £50,000  which 
had  fallen  into  the  residue  on  the  death  of  the  third 
baron.  The  scheme  of  the  arrangement  was  this: 
The  income  of  the  bank  shares  was  to  be  used  to  i)ay 
an  annuity  of  £15,000  to  the  appellant,  and  annuities 
to  the  co-heiresses  durinp^  the  widow's  life,  the  surplus 
income  during  her  lifetime  was  to  be  accumulated. 
On  the  death  of  the  widow  certain  oanital  sumd  were 
to  be  paid  to  the  co-heiresses  out  of  tne  accumulated 
fund,  supplemented,  if  necessary,  by  the  accumulation 
of  the  surplus  income  of  the  entire  estate  after  pay- 
ment thereout  of  an  annuity  of  £15,000  to  the  holder 
of  the  title  for  the  time  Ming  during  the  period  of 
accumulation ;  subject  to  these  provisions  the  property 
was  to  be  settled  so  as  to  go  along  with  the  title.  The 
arrangement  was  embodied  in  a  deed  dated  the  31st 
of  BMember,  1888,  by  which  the  widow  asstgbed  to 
trustees  her  interest  in  the  bank  shares,  and  the  co- 
heiresses and  the  appelkmt  assigned  to  the  same 
trustees  all  their  in^rest  in  the  testator's  residuary 
estate. 

The  testator's  widow  died  on  the  4th  of  January, 
1894.  The  five  co-heiresses  survived  her.  The  accu- 
mulated fund  was  then  insufficient  to  answer  the 
claims  of  the  co-heiresses,  and  so  a  further  period  of 
accumulation  commenced,  during  which  the  apellant, 
as  the  holder  of  the  barony,  became  entitled  under  the 
trusts  of  the  deed  of  arrangement  to  th««  annuity  of 
£15.000  payable  out  of  the  testator's  residuary  estate. 

On  the  death  of  the  widow  the  Commissioners  of 
Inland  Revenue  claimed  and  received  legacy  duty  at 
the  rate  of  3  per  centum  on  the  whole  of  the  testator's 
residuary  estate.  In  addition  to  the  lega  ly  duty  so 
claimed  and  paid  the  commissioners  claimed  succession 
duty  upon  the  annuity  of  £15,000  as  upon  a  suocession 
coming  to  the  appellant  from  the  t«'8tator*s  widow  or 
from  the  co-heiresses,  or  from  both  the  widow  and  the 
co-heire«ses.  The  claim  was  held  good  in  the  Queen's 
Bench  Division  and  in  the  Court  of  Appeal.  The 
matter  now  remains  for  your  lordship's  determination. 

The  question  depends  simply  on  the  effect  of  two 
sections  of  the  Succession  Duty  Act,  the  15th  and  the 
18th. 

Section  15  enacts  that  "  where  .  •  .  any 
succession  shall,  before  the  successor  shall  have 
become  entitied  thereto,  or  to  the  income  thereof  in 
possession,  have  become  vested  by  alienation  or  by  any 
titie  not  conferring  a  new  succession  in  any  other 
person,  then  the  duty  payable  in  reepect  thereof  shall 
be  jMud  at  the  same  rate  and  time  as  the  same  would 
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have  been  payable  if  no  sucb  alienation  had  been 
made  or  derivative  title  created." 

I  may  observe  in  passing,  with  all  deference  to  Sir 
Oeorge  Jessel,  M.B.,  that  I  cannot  see  any  reason 
why  the  expression  "  not  conferring  a  new  snccessiou'* 
should  be  read  as  qualifying  the  word  "  aUenation" 
as  well  as  the  words  "any  title."  Not  that  that 
constraction  would  make  any  practical  difference. 
But  it  is  not  wanted  :  it  rather  oonfases  the  meaning, 
and  it  is  forbidden  by  the  structure  of  the  sentence 
according  to  the  ordinary  rules  of  grammar.  A  mere 
alienation — a  mere  transfer  of  a  subsisting  succession 
— cannot  confer  a  new  succession.  But  a  new  succes- 
sion may  of  course  be  conferred  by  a  title  in  which 
alienation  is  followed  by  a  transmission  of  interest 
before  the  succession  vests  in  possession. 

It  seems  to  me  that  the  case  which  your  lord- 
ships have  before  you  is  precisely  the  case  con- 
templated in  the  15th  section  of  the  Act.  I  do  not 
tbink  that  the  transaction  in  respect  of  which  the 
commissioners  are  now  claiming  succession  duty 
could  be  described  more  accuratdy  than  in  the  very 
words  of  that  section.  The  succession  of  the  oo- 
heiressess— that  is  to  say,  the  residuary  estate  of  the 
testator  to  which,  at  the  date  of  the  deed  of  arrange- 
ment, the  oo-heiresses  were  contingently  entitled,  and 
which  was  chargeable  with  duty  on  the  death  of  the 
widow,  became  to  the  extent  of  £15.000  per  annum 
vested  by  alienation  in  the  appellant  as  the  bolder 
of  the  barony  before  the  co-heiresses  became  entitled 
thereto  in.  possession,  and  therefore  if  the  15th 
section  had  stood  alone  the  dut^  payable  in  respect 
thereof  to  the  extent, of  the  annmty  would  have  had 
to  be  paid  at  the  same  rate  and  time  as  the  same 
would  have  been  payable  if  the  deed  of  arrangement 
had  not  been  executed  and  no  such  alienation  had 
been  made.  Bat  then  the  provision  at  the  end  of  the 
18th  section  comes  in,  which  enacts  t^at  no  person 
charged  with  the  duties  on  legacies  and  diares  of 
personal  estate  under  the  Legacy  Dut^  Acts  in 
respect  of  any  propertv  subject  to  such  duties  shall 
be  charged  also  witu  the  duty  granted  by  the 
Suocession  Duty  Act  in  respect  of  the  same  acquisition 
of  the  same  property.  Now,  if  the  alienation  in 
question  had  not  Seen  made,  and  if  the  whole  of  the 
testator's  residuary  estate  had  come  to  the  co- 
heiresses, they  could  not  have  been  charged  with 
succession  duty  on  any  part  of  their  succession.  The 
charge  for  succession  duty  would  have  been  cleared 
by  the  payment  of  legacy  duty.  It  follows,  there- 
fore, from  the  combined  operation  of  the  15th  and 
18th  sections  that  no  succession  duty  can  now  be 
claimed  in  respect  of  the  annuity  of  £15,000  payable 
to  the  appellant  as  from  the  widow's  death  out  of  the 
income  of  the  testator's  residuary  estate. 

Speaking  for  myself  I  hardly  think  it  necessary  to 
say  anything  more.  And,  indeed,  I  shotdd  not  have 
supposed  the  question  open  to  argument  if  it  had  not 
been  argued  so  strenuously  on  the  part  of  the  Crown. 
However,  as  the  claim  for  duty  has  been  made,  and 
made  with  success  iu  both  the  courts  below,  it  would 
Bcareply  be  respectful  to  omit  all  reference  to  the 
judgments  under  review. 

In  the  Queen's  Bench  the  ground  of  decision  which 
I  believe  oommends  itself  to  your  lordships,  though 
argued,  was  not  even  noticed  in  the  judgment  of  the 
oourt.  It  was  supposed  by  the  court^I  do  not  know 
why — ^that  the  defence  rested  on  two  grounds,  and 
two  grounds  only.  One  was  that  the  annuity  which 
became  payable  after  the  widow's  death  out  of 
itke  suocession  of  the  co-heiresses  was  the  same 
annuity  which  was  payable  during  her  lifetime  out 
of  the  income  of  the  bank  shares,  and  that  in  fact 
there  was  only  one  annuity.  The  other  was  that 
the  annxdty  payable  after  the  widow's  death  was 


payable  under  a  contract  for  valuable  consideratioiL 
in  money  or  money's  worth  within  the  meaning  of 
section  17.  Both  those  grounds  were  plainly  un- 
tenable, and  both  were  properly  rejected  by  the  Gout 
of  Queen's  Bench. 

In  the  Court  of  Appeal  the  same  arguments  wen 
repeated.  They  met  with  much  the  same  fate.  And 
the  real  ground  of  defence  fared  little  better  then 
than  it  did  in  the  Queen's  Bench.  It  suffered,  I  tidok, 
from  being  found  in  bad  company.  All  the  learned 
judges  of  the  Court  of  Appeal  say  that  Lord 
Wolverton's  annuity  was  **  a  new  sncoession  "  because 
it  was  not  a  continuation  of  the  old  annuity,  but  oanse 
into  existence  for  the  first  time  at  the  widow's  death. 
That,  however,  was  not  the  point.  The  point  was, 
that  the  annuity  to  which  lK>rd  Wolverton  beoame 
entitled  after  the  widow's  death  was  carved  out  of 
the  suocession  of  the  co-heiresses,  and  was  merely  an 
alienation  of  part  of  their  succession. 

Besides  holding  that  the  annuity  was  a  "new 
succession,"  both  Lord  Esher,  M.B.,  and  Bigby,  LJ., 
relied  on  a  proposition — a  "larger  proposition,'* 
Lord  Esher  caus  it,  which  they  attnbute  erroneously, 
I  think,  to  Martin,  B.  They  both  seem  to  think 
that  Martin,  B.,  differed  from  Lord  Wensleydsls 
as  to  the  true  meaning  of  section  15.  Now,  Lord 
Wensleydale's  opinion  is  to  be  found  in  his  judgment 
in  Braybrooke  v.  AUomty-OtneraL  In  that  case  he 
dissented  from  the  majority  of  the  House,  but  the 
decision  did  not  turn  on  the  15th  section  at  all. 
What  he  said  about  section  15  was  obiter  dictum^  bat 
it  was  not  at  variance  with  anything  said  by  the 
other  noble  and  learned  lords  who  took  part  in  the 
case.  The  opinion  of  Martin,  B.,  in  the  view  of  Lord 
Esher  and  Bigby,  L.J.,  is  to  be  extracted  from  oofl 
sentence  in  the  report  of  the  case  of  the  AUomef' 
General  v.  Cecil  as  given  in  the  Law  Beports.  From 
that  sentence,  divorced  from  the  context,  they  ooncluds 
tbat  Martin,  B.'s,  opinion  was  that  an  alienation  in  a 
family  settlement  was  not  an  alienation  within  tiie 
meaning  of  section  15.  With  all  deference  to  the 
Court  of  Appeal  I  must  say  that  I  can  find  no 
foundation  for  such  a  singular  notion  either  in  tiie 
Act  itself  or  in  anything  that  fell  from  Martin,  B. 

There  was,  no  doubt,  one  point  whioh  came  under 
discussion  in  connection  with  the  Succession  Duty 
Act  on  which  Martin,  B.,  did  differ  from  Lora 
Wensleydale,  but  that  point  had  no  leferenoe  to 
section  15.  The  point  of  differenoe,  as  explained  very 
fully  by  Lord  Selborne  in  Charlton  v.  AUortyag' 
General,  27  W.  B.  921,  4  App.  Cas.  427,  was  a  pomt 
upon  the  general  principles  of  law  applicable  to  the 
execution  of  powers.  On  that  Lord  Wensleydale 
differed  not  only  from  Martin,  B.,  but  also  from 
Lord  Cranworiih  and  the  House  of  Lords. 

The  report  of  Attorney^  General  v.  Cecil  in  the  Lorn 
Journal  (39  L.  J.  Exch.  201)  seems  to  be  moie 
accurate  than  that  in  the  Law  Beports,  The  expres- 
sion attributed  to  Martin,  B.,  in  tiie  Law  BeporU,  in 
which  Lord  Esher  and  Bigby,  L.J.,  discover  a 
difference  of  opinion  between  that  learned  judge 
and  Lord  Wensleydale,  and  on  whioh  to  some  extent 
their  judgment  is  based,  is  not  to  be  found  in  the 
report  in  the  Law  Journal,  In  the  oorrespooding 
passage  in  the  Law  Journal  Martin,  B.,  aotuaHy 
expresses  his  concurrence  with  Lord  Wenslefydals^ 
referring  obviously  to  the  passage  in  Braybrooke  v. 
Attorney' General,  where  the  noble  and  learned  loid 
deals  with  section  15.  That  section,  ho  says,^  wss 
meant  to  meet  the  simple  case  of  a  person  having  a 
right  to  a  succession  within  the  meaning  of  the  Act 
totally  alienating  that  right  to  another  person  before 
the  succession  falls  into  possession  or  oarvingcuta 
derivative  interest  from  it,  in  which  case,  his  lordship 
observes, ''  the  section  provides  that  the  assignees  or 
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tihe  penon  haTisg  the  deziTatiTe  title  shall  stand  on 
the  Mme  footing  as  the  assignor;  but  if  there  is 
mnetbing  different  from  a  mere  transfer  of  the 
intenit  or  a  part  of  it,  if  there  is  a  title  conferring  a 
new  snocession  on  any  other  person,  then  the  15th 
aeotion  does  not  apply." 

I  think  the  appeal  should  be  allowed,  with  costs 
both  here  and  below. 

Lord  MoRBis. — I  am  of  the  same  opinion. 

Lord  Shaitd.— I  am  also  of  the  same  opinion. 

Judgment  appealed  from  reversed  ;  the  respondent  to 
pay  to  the  appellant  the  ooete  both  J^ere  and  below, 

Solilators  for  the  appellant,  Bompaa,  Biechofft  A  Co. 

Solidtor  for  the  respondent.  The  Solicitor  of  Inland 
Beeenue. 


Utoutt  of  avpeal. 


.    ) 

by, 


Nov.  19. 


From  Q.  B.  Div. 

(A.  L.  Smith,  Bigby, 

and  Collins,  L.  J  J. 

BnjJNGS  V.  HOLLOWAT.  (a) 

Moder  and  servant — Employment — ^'Building  which 
exeefde  thirty  ffet  in  height " — Building  being  con-- 
ttructeil  to  exceed  thirty  feet  in  height — Building  at 
time  of  accident  not  exceeding  that  height —  WorhmerCe 
Cumpenaation  Act,  1897  (60  d:  61  Vict,  c.  37).  e.  1, 
sulhiection  1 ;  «.  7,  sub-eection  1. 

By  eedion  7.  eub-aection  I,  of  the  Workmen*3  Compen- 
tation  Act,  1897,  '*  I'hie  Act  ehall  apply  only  to  employ- 
ment  .  •  .  on,  in,  or  about  any  building  which 
oaedB  Viirty  feet  in  height,  and  is  either  being  con- 
slruded  or  repaired  by  means  of  a  scaffolding,  or  being 
demolished.'' 

HM,  that  the  Act  does  not  apply  to  en^ployment  on  a 
holding  in  oouree  of  erection  which,  at  the  time  of  the 
eoddmt,  doee  not  exceed  thirty  feet  in  height,  but  which, 
vken  completed,  will  exceed  that  height. 

Anpeel  from  the  judgment  of  the  judge  of  the 
Qerkenweil  County  Court  upon  a  claim  by  the 
^pelknt  for  compensation  under  the  Workmen's 
UHnpeosation  Act,  1897. 

Ths  ^Fpeiiant  was  a  labourer  in  the  employment 
of  the  respondent,  a  builder.  In  July,  1898,  the 
Rtpcmdent  was  erecting,  by  means  of  a  scaffolding, 
s  building  in  acoordance  with  certain  plans  which 
•bowed  that  the  building  when  completed  would 
eioeed  tiiirty  feet  in  height.  The  appellant,  who 
was  employed  by  the  respondent  on  uie  building, 
was  injured  by  a  brick  falling  upon  his  head.  At  the 
time  cl  the  accident  no  part  of  the  buOdiog  exceeded 
thirty  feet  in  height,  the  highest  point  being  twenty- 
riz  leet  above  the  basement. 

The  county  court  ^udge  held  that,  as  at  the  time 
of  the  accident  the  building  did  not  exceed  thirty  feet 
m  height,  the  Act  did  not  apply,  and  gave  judgment 
for  the  respondent. 

By  section  7,  sub-section  1,  of  the  Workmen's 
CSompensation  Act,  1897,  **  This  Act  shall  apply  only 
to  enpkyment  .  •  •  on,  in,orabout  anyouildipg 
which  exceeds  thirty  feet  in  height,  and  if.  either 
being  conatrneted  or  repaired  by  means  of  a  scaffold- 
ing, or  being  demolished.    .     .    ." 

Bassett  Hopkins^  for  the  appellant.— The  teat  whether 
the  Act  applies  is,  will  the  buildingexceed  thirty  feet  in 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Banister- 

at-Law. 


height  when  completed.  The  actual  height  at  the 
time  of  the  accident  is  not  material.  Suppose  a 
buildiog  exce  ding  thirty  feet  in  height  were  being 
demolished,  it  is  inconceivable  that  the  Act  would 
cease  to  applj^  the  moment  the  building  oeaaed  to  bd 
more  than  thirty  feet  in  height.  Thecounty  court  judge 
was  therefore  wrong. 

Buegg,  Q,C.,  and  A,  W.  Oroser,  for  the  respondent, 
were  not  called  upon. 

A.  L.  UuTTK,  L.J. — The  question  we  have  to  decide 
is  whether  a  building  in  course  of  erection  which  at 
the  time  of  the  accident  does   not  exceed  thirty  feet  in 
height,  but  which  when  completed  will  exceed  that 
height,  comes  within  the  words  of  section  7,  sub- 
section 1,  of  the  Act.    I  do  not  stop  to  speculate  why 
the  limit  of  height  is  put  at  thirty  feet.    It  st  ems  dear, 
however,  that  the  same  words  occur  in  section  23, 
sub-section  2,  of  the  Factory  and  Workshop  Act, 
1895.      Soction  1,  sub-section  1,  of  the  Workmen's 
Compensation  Act,   1897,  provides  that  "if  in  any 
employment  to  which  this  Act  appUes  personal  injury 
bv  acddeht  aiising  out  of  and  in  the  course  of  the  em- 
ployment is  caused  to  a  workman,"  hds  employer  shall 
pay  compensation.    In  order  to  fiud  out  what  are  the 
employments  to  which   the  Ace  applies,  I  turn  to 
section  7,  sub  section  1,  which  provides  that  the  Act 
bball  apply  only  to  emplovmeut  {inter  alia)  "on,  in, 
or  about  any  building  wnich  exceeds  thirty  feet  iu 
height,  and  is  either  being  constructed  or  repaired  by 
meaus  of  a  scaffoldiug.  or  beiijg  demolished."    Can 
any  words  be  plainer  ?    This  wai  clearly  a  building 
which  did  not  exceed  thirty  feet  in  height.    It  is  said 
that  we  ought  to  read  in  the  words  **  or  which  U 
intended  to  exceed  thirty  feet  in  height,"    I  cannot 
do  so.    The  judgment  must  therefore  be  affirmed. 

BiGBY  and  Colliks,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Edward  Clarice. 

Solicitors  for  the  defendant,  W,  Hurd  dk  Son, 


) 


Nov.  19. 


From  Q.  B.  Div. 

(A.  L.  Smith,  Bigby,  and 

Collins,  L.JJ.) 

WooDHAM  V.  Atlaktio  Tbansport  Co.  (Limitkd).  (a.) 

Master  and  servant^ EmploymefU — ** Factory** — Un- 
loading ship  by  means  of  crane  on  quay — Injury  to 
workman  on  ship — Workmen* s  Compensation  Act,  1897 
(60  *  61  Vict.  c.  37),  M.  1,  1— Factory  and  Workshop 
Act,  1895  (08  &  59  Vict.  c.  37),  s.  23,  sub-section  I. 

A  workman  wca  employed  by  shipowners  on  board  a 
ship  to  assist  in  unloading  cases  of  cartridges  by  means 
of  a  crane  on  to  a  quay.  Tfie  crane,  which  was  standing 
on  the  quay,  was  worked  by  means  of  a  chain,  at  the  end 
of  which  was  aUaclied  a  basket.  The  workman  placed 
the  cases  in  the  basket,  and  the  basket  and  its  contents 
were  hoisted  on  to  the  quay.  When  one  of  the  oases  was 
being  placed  in  the  basket,  it  exploded  and  killed  the 
workman.  Upon  a  daim  by  his  widow  for  oompensa' 
tion  under  the  Workmen*s  Compensation  Act,  1897, 

Held,  that  the  workman  was  killed  by  an  accident 
arising  out  of,  and  in  the  course  of,  his  employment  in 
or  about  machinery  used  in  the  process  of  urdoading  on 
to  a  quay  within  the  meaning  of  the  Act;  and  that^ 
therefore,  the  Act  applied. 

Appeal  from  the  decision  of  the  judge  of  the  Bow 
County  Court  upon  a  question  of  law  submitted  to 

(a.)  Beported  by  W.  F.  Basbt,  Bsq.,  Barrister- 

at-Law. 
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him  by  an  arbitrator  appointed  under  the  Workmen's 
Ck>n]pen8ation  Act,  1897. 

The  appellants,  the  Atlantio  Transport  Co. 
(limited),  were  the  owners  of  the  steamship  Manitoba, 
and  the  respondent  was  the  widow  of  William 
Woodham,  and  she  daimed  compensation  under  the 
Workmen's  Compensation  Act,  1897,  on  behalf  of 
herself  and  her  five  children  for  the  death  of  her 
husband. 

The  following  facts  were  admitted :   On  the  6th  of 
JuIT;  1898,  the  late  WUliam  Woodham  was  employed 
with  other  men  by  the  appellants  in  unloading  the 
steamship  Manitoba,  and   was  on  that  date  killed 
while  working  on  the  Manitoba  at  the  Boyal  Albert 
Docks,  the  cause  of  death  being  injuries  received 
through  an  explosion  of  two  cases  of  primers.     The 
Manitoba  was  at  the  time  of  the  accident  lying  at  the 
quay  of    the  Boyal    Albert    Docks,  No.    22    shed, 
moored  thereto.      The   deceased,  toge^er   with   a 
number  of    other  men,   was  sent  bv  the  foreman 
stevedore,  Henry  Webb  (who  was  in  charge  on  behalf 
of  the  appellants  of  the  work  of  unloving),  with 
instructions  to  unload  and  discharge  the  cases  of 
(oartridges  that  were  stowed  in  the  said  vessel.    The 
casfs  of  cartridges  were  unloaded  in  the  following 
manner:    The  vessel  was  lying  by  the  side  of  the 
quay.     The  oases  were  brought  from  the  hold  by 
means  of   an  hydraulic  crane  which  was  standing 
on  the  quay.     The  crane  was  worked  by  a  chain, 
on    the    end     of    which     chain     was    attached    a 
wicker    basket.      The   basket    was     at    all    times 
attached  to  the  crane.     The  cases  in  question  were 
brought  out  of  the  baggage-room  of  The  Manitoba. 
The  men,  among  whom  was  the  deceased  William 
Woodham,     placed     the    cases    into    this    basket, 
whereupon  the  crane    was  set   in  motion  and  the 
basket  and  its  oontencs  were  hoisted  from  the  vessel 
and  placed  on  the  quav.    The  crane  was  worked  by  a 
man  named  Woods,  who  was  in  the  employment  of 
the  appellants.     About  seventeen  cases  were  safely 
landea  oy  the  crane,  and  the  crane  returned  for  the 
last  set  of  cases,  and  the  basket  was  being  loaded  by 
the  said  William  Woodham  and  another  man  named 
William  Connor.    Four  of  the  remaining  five  cases 
had  been  placed  in  the  basket,  and  the  fifth — ^the  last 
case  of  all — being  a  case  of  primers,  or  percussion 
caps,  was  put  into  the  basket  by  the  deceased  William 
Woodham,  when  it  immediatdy  exploded,  and  the 
deceased  William  Woodham  was  struck,  with  others, 
bv  the  exploded  primers    or   percussion  caps   and 
killed.     The  Manitoba  was  unloaded  on  to  the  quay. 
The  crane  was  hired  by  the  appellants  from  the  dock 
company. 

The  county  court  judge  held  that,  as  the  word 
**  factory  "  in  section  7  of  the  Workmen's  Compensa- 
tion Act,  1897,  included  a  ''dock,"  the  deceased 
man,  who  was  employed  in  a  ship  in  the  dock,  was 
employed  in  a  "  dock,"  and  therefore  the  Act  applied. 
He  accordingly  gave  judgment  for  the  respondent  for 
an  agreed  amount  of  £270.  The  Atlantic  Transport 
Oo.  appealed. 

By  section  1,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act,  1897,  "  If  in  any  employment  to  which 
this  Act  appUes  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment  is  caused 
to  a  workman,  his  employer  shall,  suoject  as  herein- 
after mentioned,  be  liable  to  pay  compensation  in 
accordance  with  the  first  schedule  to  this  Act."  By 
section  7,  sub-seotion  1,  "  This  Act  shall  apply  only 
to  employment  .  .  .  on,  or  in,  or  about  a  nulway, 
factory  .  .  ."  By  sub-section  2,  "  '  Factory '  has 
the  same  meaning  as  in  the  Factory  and  Workshop 
Acts,  1878  to  1891,  and  also  includes  any  dock*  wharf, 
quay,  warehouse,  machinery,  or  plant  to  which  any 
provision  of  tiie  Factory  Acts  is  applied  by  the  Factory 


and  Workshop  Act,  1895,  and  every  laundry  wocksd 
by  steam,  water,  or  other  mechanical  'power.' "    By 
sub-section  3,  "  A  workman  employed  in  a  faotory 
which  is  a  shipbmldiog  yard  shall  not  be  exoloded 
from  this  Act  by  reason  only  that  the  accideiit  arow 
outside  the  yard  in  the  course  of  his  work  i^on  a 
vessel  in  any  dock,  river,   or  tidal  water  near  the 
yard."    By  section  23,  sub-section  1,  of  the  Faotory 
and  Workshop  Act,  1895,  certain  provisions  of  the 
Factory  Acts  were  to  have  effect  "  as  if  (a)  every  dock, 
wharf j  quay,  and  warehouse  and,  so  far  as  relates 
to  the  process  of  loading  or  unloading  therefrom  or 
thereto,  all  machinery  and  plant  used  in  that  prooav 
.     .    .    were  included  in  the  word  '  factory '    .    .   . 
and  as  if  the  person  who  by  himself,  his  agents,  or 
workmen  temporarily  uses  any  suoh  machinery  for 
the  before-mentioned  purpose  were  the  oooi^nar  of 
the  said  premises.    .    .    • 

Joeeph  Walton,  Q.C.  {B,  D.  KOhum  with  him),  for 
the  appellants. — By  section  1,  sub-section  1,  of  the 
Workmen's   Compensation  Act,   1897,  the  aoctdeBt 
must  arise  out  of  and  in  the  course  of  the  emplov- 
ment  to  which  the  Act  applies.     Section  7,  siu>- 
section  1,  enumerates  the  employments  to  which  the 
Act  applies,  one  of  them  being  employment  in  a 
''factory."     Factory  is   defined   in   sub-section  2, 
and  that  definition  refers  back  to  the  Factory  and 
Workshop  Act  of  1895,  which,  by  section  23,  sab- 
section  1  {a),  includes  in  the  word  faotory  "  every 
dock,  whart,    quay,  and  warehouse,  and  so  far  as 
relates  to  tihe  process  of  loading  or  unloading^  there- 
from or  thereto  idl  machinery  and  plant  used  in  that 
process."    lliose  sections,  when  read  to^pther,  men 
that  the  accident  must  arise  out  of  and  in  the  ooursft 
of  the  workman's  employment  on  or  in  or  about  a 
dock,  wharf,  ouav,  or  warehouse,  or  on  or  in  or  abom 
machinery  ana  phuit  used  in  the  process  of  loading 
or  unloading  xrom  or  to  a  dock,  wharf,  ^  <1iia7>  <* 
warehouse.    The  deceased  man  here  was  killed  vhfle 
employed  on  a  ship  in  a  dock,  and  the  first  questioQ 
is  whether  he  was  killed  while  employed  in  a  **  dock." 
The  county  court  judge  held  that  he  was  none  the 
less  employed  in  a  dock  because  he  was  employed  oo 
aship  in  a  dock.  This  involves  that  "  dook'^  indndes 
everything  in  the  dock.    This  is  too  wide  a  oonstmo- 
tion  of  £e  Act    "Dock"  includes  only  the  land 
part  of  the  dock.    Otherwise  every  person  emplcnred 
in  any  oapadty  within  the  area  of  the  dock  would  be 
included.    The  deceased  man  was  employed  in  a  ship, 
not  in  a  dock.    Sab-section  3  of  section  7  tendsto 
^ow  that  a  ship  in  a  dock  is  not  part  of  the  dock, 
otherwise   that   sub-section  would  be   unnecessary. 
Further,  the  inclusion  of  machinery  for  loading  and 
unloading,  which  is  commonly  on  board  tius  a^i 
would  be  unnecessary  so  far  as  Hie  word  **  dock**  u 
concerned  if  a  ship  in  a  dock  were  part  of  the  dock. 
The   oounty   court    judge    was    therefore    wrong. 
Secondly,  did  the  accident  arise  while  the  deoeassd 
man  was  employed  on  or  in  or  about  maohinerv  or 
plant  used  in  the  process  of  loading  or  nnloaning 
from  or  to  the  quay  P    No  doubt  the  basket  was 
attached  to  the  crane,  and  so  far  was  part  of  the 
crane,    and  the  deceased    man   was  injured  while 
putting  a  case  of  cartridges  into  the  basket.    But 
"  on  or  in  or  about "  the  crane  means  in  oonneotioB 
with  tiie  working  of  the  crane.     "About"  the  orans 
does  not  mean  physical  vicinity.    The  accident  mnsfc 
have  some  connection  with  the  working  of  the  crans. 
Here  there  was  no  such  connection. 

G.  H.  MaUinaon^  for  the  respondent,  was  not  oaDsd 
upon. 

A.  L.  Smith,  L.J.— It  seems  to  me  thai  we  can 
decide  this  case  upon  a  very  dear  point.    I  do  not 
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intend  to  express  any  opinion  npon  the  first  point 
which  the  appellants  argued,  and  upon  which  the 
county  oonrt  judge  based  his  judgment.  The  appel- 
lants were  using  a  qu&y  on  to  which  they  nnloaaed 
tbeir  ship,  and  on  the  quay  they  used  a  crane  for  the 
ptirposes  of  the  unloading.  They  employed  the 
deceased  man  in  the  ship,  together  with  others,  to 
unload  by  means  of  the  crane  certain  cases  of  cart- 
ridges. While  he  was  so  employed  a  case  of  cartridges, 
wbieh  was  being  put  into  tiie  basket,  exploded  and 
killed  him.  The  question  is  whether  the  Act  applies. 
In  my  opinion  it  does.  We  must  read  section  1,  sub- 
section 1,  and  section  7,  sub-sections  1  and  2,  of  the 
Workmen's  Compensation  Act,  1897,  with  section  23, 
sab-section  1  (a),  of  the  Factory  and  Workshop  Act, 
1895,  and  when  that  is  done  the  words,  so  far  as 
material  to  this  case,  read  as  follows:  If  personal 
injury  is  caused  to  a  workman  bv  accident  arising  out 
of  and  in  the  course  of  his  employment  on  or  in  or 
about  machinery  or  plant  used  in  the  process  of  load- 
ing or  unloading  to  or  from  a  dock,  wharf,  quay,  or 
warehouse,  then  the  injured  man  is  to  be  entitled  to 
compensation  under  the  Act.  It  is  impossible  to  say 
that  the  deceased  man  was  not  employed  *'in  or 
about  **  the  crane,  and  he  having  been  killed  by  an 
soddent  arising  out  of  and  in  the  course  of  that  em- 
ployment, his  widow  is  entitled  to  compensation.  The 
case  therefore  came  within  the  Act,  and  the  judgment 
must  be  affirmed. 

BiGBT  and  CoLUXS,  L.JJ.,  concurred. 

Affpeal  dismissed. 

Solicitors  for  the  appellants,  Holman,  Btrdwood,  & 


Co. 


Solicitor  for  the  respondent,  W,  Mitchell. 


From  Chan.  Div.  1  t  i    o*-   oa 

(liodrey ,  M.R. ,  and  Chitty  V  ^  "^  t '  'i  Hi 

and  Collins,  L.JJ.)        j  Aug.  8,  1898. 

SOTTTHWABK  AlH)  VaTJXHAIX  WaTBB  CO.  V.  WaNDS- 

woBTH  Distbiot  Boabd  of  Works,  (a.) 

Mdnpolis — Management — Highway — Lowering  surface 
of  mad — Water  company — Water  pipes  left  insuffi- 
dentiy  covered — Duty  of  local  authority  —Injunction — 
Damages — Metropolis  Management  Act,  1855  (18  ds  19 
VieL  c.  120),  8.  98. 

A  local  authority  which,  in  exercise  of  tlie  powers 
am/erred  hy  section  98  of  the  Metropolis  Management 
Ad,  1855,  lowers  the  surface  of  a  road  so  as  to  leave 
pipes  belonging  to  a  water  company  insufficiently  covered, 
is  not  hound  to  alter  the  position  of  the  pipes  so  oa  to 
Mcitrc  to  them  adequate  protectioiu 

Appeal  from  Kekewich,  J. 

An  iron  water-main  belonging  to  the  plaintifiSs  ran 
in  the  soil  under  a  road  in  the  district  of  the  defend- 
ant board.  The  pipe  had  been  laid  under  statutory 
powers  thirty  years  before  this  action,  and  was  at 
8  di^th  varying  from  1ft.  4in.  to  1ft.  lOin.  The 
road  hod  been  used  as  a  highway  for  many  years,  but  j 
the  footway  (under  which  was  the  pipe  in  question) 
bad  nerer  been  paved,  and  was  simply  a  gravel  path. 
The  defendants  had  recently  levelled  the  road  and  the 
footway,  and  in  so  doing  had  lowered  the  surface 
of  the  footway  at  several  points.  The  phuntifiEd'  pipe 
Wis,  in  consequence,  at  one  point  on^  four  inches 
below  tiiie  surf^ ;  a  depth  which,  it  was  shown,  was 
msuffieient  to  protect  the  pipe  against  injury  from 
heavy  traffic,  frost,  and  other  causes. 

(a.)  Bepcrted  by  B.  C.  Maokenzib,  Esq.,  Batrister- 

at*Law. 


The  plaintiffs,  as  soon  as  they  understood  hoir 
injuriously  their  pipe  would  be  affected,  conmienoed 
an  action  claiming  an  injunotion  to  restrain  the 
defendants  from  lowering  the  surface  so  as  to  leave 
the  plaintiffs'  pipes  and  mains  without  a  sufficient 
covering,  unless  the  defendants  should  first  alter  the 
position  of  the  pipes  and  mains  (as  section  98  of  the 
Metropolis  Management  Act,  1855,  empowered  them 
to  do)  l:)y  placing  the  same  as  far  below  the  proposed 
new  surface  as  they  now  were  below  the  present 
surface;  and  claiming  secondly,  damages  for  the 
wrongful  lowering  of  the  surface  of  the  said  footway. 

On  motion  by  the  plaintiffs  for  an  interlocutory 
injunction,  Kekewich,  J.,  made  an  order  restraining 
the  defendants,  as  asked,  until  after  judgment. 

The  defendants  appealed. 

On  the  hearing  of  the  appeal  it  was  agreed  to  treat 
it  as  on  appeal  from  a  final  judgment  in  the  action. 

Benshaw,  Q,C,,  and  Lyttelton  Chubb,  for  the  appeal. 
— Similar  cases  are  Boulton  v.  Orowther,  2  fi.  &  C.  703, 
under  the  General  Turnpike  Act  (3  Geo.  4,  c.  126) ; 
and  Bold  v.  Williams,  21  J.  P.  84,  under  11  &  12  Vict, 
c.  63.  Sections  150,  151  of  the  Metropolis  Manage- 
ment Act,  1855,  exclude  the  operation  of  the  com- 
pensation clauses  of  the  Lands  Clauses  Act,  1845; 
and  the  cases  show  that  the  plaintiffs  can  have  no 
remedy  other  than  compensation. 

They  also  referred  to  sections  98,  110,  111,  112, 
113  of  the  Act  of  1855:  Beg,  v.  Vestry  of  St.  Luke's, 
Chelsea,  19  W.  B.  1086,  L.  B.  6  Q.  B.  572  (on  appeal, 
20  W.  B.  209,  L.  B.  7  Q.  B.  148);  Oeddis  v.  Pro- 
prietors of  the  Baun  Beservoir,  3  App.  Cas.  430, 
26  W.  B.  Dig.  259  ;  Thompson  v.  Mayor,  <fec.,  of 
Brighton,  42  W.  B.  161,  [1894]  1  Q.  B.  332;  Cowley 
V.  Neumtarket  Local  Board,  [1892]  A.  C.  345,  352, 
41  W.  B.  Dig.  85 ;  Atkinson  v.  Newcastle  and  OateS" 
head  Waterworks  Co,,  25  W.  B.  794,  2  Ex.  D.  441 ; 
and  the  Waterworks  Clauses  Act,  1847  (10  Viot. 
c.  17),  s.  28. 

Gore  Browne  {Warrington,  Q.O.,  with  him),  for  the 
plaintiffs. — The  defendants,  if  they  exercise  their 
statutory  power  of  lowering  the  road,  come  under  a 
common  law  duty  not  to  injure  anyone:  Oeddis  y. 
Proprietors  of  the  Bann  Beservoir ;  Metropolitan 
Asylums  District  Managers  v.  Hill,  29  W.  B.  617,  6 
App.  Chs.  193,  at  p.  203. 

He  also  referred  to  sections  30,  31  of  the  Water- 
works Clauses  Act,  1847;  and  Gas  Light  and  Coke 
Co.  V.  Vestry  of  St.  Mary  Abbott,  33  W.  B.  892,  15 
Q.  B.  D.  1. 

Benshaw,  Q.C.,  in  reply.— If  this  was  a  dispute 
between  private  individuals  it  would  be  clear  that  a 
landowner  who  had  granted  a  licence  to  lay  pipes 
could  dig  a  ditch  so  as  to  expose  part  of  them. 

He  relied  upon  sections  109,  112  of  the  Act  of 
1855.  [Ldtdley,  M.B.,  referred  to  Michael  and  Will 
on  Gas,  Water,  and  Electric  Lighting,  notes  to 
section  31  of  the  Waterworks  Clauses  Act,  1847  (4th 
ed.,  p.  241),  and  the  cases  there  cited.] 

Cur.  adv.  vvlt. 

Aug.  8. — LmDLEY,  M.B.,  read  a  judgment  in  which, 
after  stating  the  facts  and  reading  section  98  of  the 
Metropolis  Management  Act,  1855,  he  proceeded: 
This  section  in  terms  simply  confers  a  power;  its 
language  imposes  no  duty.  The  words  are,  <'  It  shall 
be  lawful,'*  &c.  These  words  may,  no  doubt,  under 
certain  circumstances,  impose  a  duty  as  well  as  confer 
a  power ;  but  it  is  for  those  who  contend  that  they  do 
both,  to  make  good  their  contention.  Nothing  con  be 
dearer  on  this  point  than  the  judgment  of  Lord 
Cairns  in  Julius  v.  The  Bishop  of  Oxford,  28  W.  B, 
726,  5  App.  Cas.  214,  at  pp.  223-4.    The  defendants 
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ha!ve  not  touched  or  disturbed  the  plaintifEiB'  pipee. 
They  have  in  no  way  injured  them,  and  this  circum- 
stanoe  diatinguishes  the  case  from  OaB,  Light  and 
Coke  Co.  V.  8t.  Mary  AhhoU*8  Vutry,  in  which  the 
steam-roller  used  by  the  defendants  oroke  the  plain - 
tiffo'  gaspipes.  The  same  circumstance — namely,  the 
non-interference  with  the  plainti^s  property— -dis- 
tinguishes this  case  from  Geddis  y.  Proprietors  of  the 
Baun  Beaervoir,  where  the  defendants  flooded  the 
plaintiff's  land,  and  said,  in  effect,  that  they  could 
not  help  it.  The  answer  was  that  thb>  could  help  it 
if  they  kept  a  stream  into  which  tht>  poured  wat^r 
free  from  obstruction  by  mud,  whicb  taey  could  do  if 
they  chose.  Lord  Blackburn's  remarks,  on  which 
the  plaintifiis  mainly  relied,  had  reference  to  that 
state  of  things,  and  do  not  show  what  the  plaintiffs 
must  show — ^namely,  that  section  98  imposes  a  duty 
on  the  defendants  to  lower  tiie  plaintiffs*  pipes, 
although  the  defendants  do  not  want  to  do  so  for  their 
own  purposes. 

Underlying  the  plaintiffs'  contention  is  the  assump- 
tion that  they  are  entitled  to  have  a  certain  amount 
of  soil  over  theax  pipes.  I  can  find  no  warrant  for 
this  assumption;  and  as  the  defendants  are  clearly 
empowered  by  section  98  to  remove  the  soil  above  the 
pipes,  I  see  no  ffround  for  saying  that  the  additional 
power  conferred  upon  them  of  lowering  the  plaintiffs' 
pipes  imposes  the  duty  of  lowering  them  in  order  to 
protect  them  from  injury.  The  plaintiffs  pay  nothing 
for  the  privil^e  of  laying  their  pipes  down  in  a 
public  path  or  road,  and  they  run  the  risk  of  having 
It  made  higher  or  lower  by  the  road  authorities  under 
their  statutory  powers. 

This  conclusion  is  strengthened  by  section  61  of  the 
Towns  Improvements  Clauses  Act,  1847  (10  &  11  Yict. 
0.  34),  which  is  in  pari  mcUeri(it  and  which  empowers 
the  improvement  commissioners  to  raise  or  lower  pipes 
"if  they  deem  it  necessary  "  so  to  do.  No  duty  to 
do  so  is  cast  upon  them.  Section  98  of  the  Metro- 
polis Manasement  Act,  1855,  although  not  quite  so 
dearly  worded,  has,  in  my  opinion,  the  same  mean- 
ing. 

The  appeal  motion  having  by  consent  been  treated 
as  an  appeal  from  a  final  judgment  in  the  action,  the 
or^ier  appealed  from  must  be  discharged  and  jud|;ment 
entered  for  the  defendants,  with  costs  here  and  below, 
and  the  costs  below  must  be  taxed  as  between  solici- 
tor and  client  pursuant  to  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1 :  see 
Fieldeny,  Morley  Corporation,  67  L.  J.  Ch.  611. 

Ghitty,  L.J. — I  am  of  the  same  opinion.  The  case 
is  of  importance,  for  the  decision  wul  affect  not  only 
water  companies,  but  gas  and  other  like  companies, 
who  have  tiie  like  statutory  privilege  of  laying  pipes 
under  the  public  streets  in  the  metropolis.  For  th«>se 
privileges  they  make  no  payment.  The  case  turns  on 
the  98th  section  of  the  Metropolis  Management  Act, 
1855.  [His  lordship  read  the  section,  and  proceeded :] 
.In  this  case  the  road  authority  has  not  altered  the 
position  of  the  pipes,  nor  have  they  in  any  way  dis- 
turbed or  interfered  with  them.  The  effect  of  their 
works,  which  have  been  lawfully  exeonted  under  their 
principal  power,  is  to  bring  the  surface  of  the  street 
nearer  to  tbe  pipes,  which  remain  in  situ.  The  conse- 
quence is  that  the  water  in  the  pipes,  being  but  a  few 
inches  from  the  surface,  is  more  exposed  to  frost.  In 
exercising  the  power  tbe  road  authority  have  not  been 
guilty  of  any  negligence.  I  am  unable  to  find  in  the 
section  any  express  or  implied  duty  cast  upon  the 
road  authority,  when  they  exercise  their  power  of 
altering  the  level  of  the  road,  whether  by  raising  or 
lowering  it,  to  exercise  at  their  own  expense  their  power 
of  altering  the  position  of  the  pipes  for  the  benefit  of 
the  company  owning  the  pipes,  much  lees  any  duty  to 


place  the  pipes  at  a  depth  below  the   new  sozhos 
correspondmg  witii  the  depth  at  which  thOT  stood 
below  the  old  surface.      1  think  th«t  no  duty  is 
imposed  upon  the  appellants.    The  real  qufetiou  is 
on  whom  the  expense  of  altering  the  position  of  the 
pipes  is  to  fall.    It  appears  to  me  tha^.  it  falls  on  tbe 
company.    They  are  under  no  sta'utory  obUg^tion  as 
to  the  particular  depth  at  which  their  pipes  are  to  be 
placed  from  the  surface  of  the  road ;  it  is  for  them  to 
place  them  at  such  a  depth  as  will  protect  the  water 
from  freezing.    As  between  the  road  authoQty  and 
the    company,   I  think  that  the  road   authority  is 
paramount.    They  are  entrusted  with  the  powen  over 
the  street,  not  for  their  own  profit  as  a  statutory  body, 
but  for  the  benefit  of  the  piiblic  u^ing  the  straet  as  a 
highway.    The  statutory  undertaking  of  the^  water 
company  is  vested  in  them  with  a  view  to  their  own 
profii  as  a  company,  and  for  the  purpose  of  affordiog 
a  supply  of  water  to  the  consumers  of  water  within 
their  mstrict.    Where  the  road  authority  alters  the 
level  of  the  street,  the  98th  section  does  not  afford  any 
means  of  ascertaining  the  point  at  which  the  suppoied 
duty  of  the  road  authority  begins  in  reference  to  the 
distance  from  the  surface  at  which  the  pipes  are  to  be 
l(rf  t,  subject  only  to  this  qualification— that  where  the 
position    of   the    pipes    themselves    is^  altered    tbe 
approval  of  the  company's  engineer  is  required  in 
relation  to  the  position  where  the  pipes  are  to  be 
rtrlaid.     In  rega^  to  the  authorities  cdted,  I  think 
they  are  distinguishable,  as  stated  by  the  Master  of 
the  Bolls.    I  agree  with  Collins,  L.J.  (whose  judg 
ment  I  have  had  an  opportunity  of  reading),  in  his 
statement  of  the  general  prinaplee  of  law  deimd 
from  the  authorities  in  ref erenoe  to  the  exeroise  of 
btatutory  powers. 

CoLLnrs,  L.  J. — I  am  of  the  same  opinion,  but  I  will 
add  a  few  words  on  the  point  based  on  the  didum 
of  Lord  Blackburn  in  Oeddis  v.    Proprietors   of  tAs 
Baun  Beservoir.    The  point  urged  is  that  the  plaintiffs 
have  suffered  damage  by  the  exeroise  br  the  defend- 
ants of  their  statutory  powers,  that  the  defendants 
were  armed  by  the  same  statute  with  other  powen, 
which,  if  usea,  would  have  mitigated  the  aamage, 
and  that,  therefore,  they  were  bound  to  use  them.    I 
think  it  is  quite  clear,  as  pointed  out  by  the  Master 
of  the  Rolls,  tJiat  the  power  to  move  the  pipos  is  quite 
ancillary  to  the  powers  of  levelling  the  highway,  and 
that  there  is  no  statutory  duty  on  the  defendants  to 
exercise  it,  unless  they  require  it  for  the  performanoe 
of  their  primary  obligation.     But  it  is  not  on  tbe 
asseriion  of  such  a  statutory  duty  that  the  argnment 
for  the  defendant's  liability  is  or  must  be  baaed,  but 
on  ^e  broader  proposition  that,  bein^  possessed  of 
a  i>ower  of  mitigating  damage  arising  from  tiieir 
proceedings  under  the  statute    they  are  bound  to 
exercise  it.     So  stated  it  is  merely  Un  assertion  of  the 
proposition,    so    frequently    affirmed,    that    where 
(Statutory   riehts  infringe  upon  what,  but  for  the 
statute,  woiJd  be  the  rights  of  other  persons,  they 
must  be  exercised  reasonably,  so  as  to  do  as  litue 
mischief  as  possible.    The  public  are  not  compelled 
to   suffer  inconvenience    which   is  not    reasonabl/ 
incident  to  the  exercise  of  statutory  powers.    The 
railway  spark  cases  are  instances  of  this  principle : 
Vaughan  v.  Taff  Vale  Batlway  Co,,  8  W.  R.  549,  * 
H.  &  N.  679 ;  Viredors  of  the  Hammersmith  and  Cikf 
Bailway  Go,  v.  Brand,  18  W.  B.  12,  L.  R.    4  H.  Lr 
171 ;  and  Coats  v.  Clarence  Bailway  Co,,  1  Boas.  & 
M.  181.    Lord  Blackburn  was  dealing  with  a  oaae  in 
which  the  rights  of  adjoining  owners  had  been  uk 
fact  invaded,  the  statute  under  which  the  defendants 
acted  not  enabling  them  to  flood  the  plaintiflrs  lands 
when  such   floocung  might  have  been  avoided  by 
dredging,  as  the  defendants  had  power  to  do»  tb^ 
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diannel  by  which  they  soiight  to  pass  their  oompensa- 
tioQ  water  baok  to  the  river.    They  were   under  a 
daty  to  pass  the  water  down  to  the  river,  and  they 
were  given  powers  to  make  and  maintoMn  channels  for 
tldi  purpose,  and  where    they  had   not  exercised 
th«e  powers  they  oonld  not  say  that  that  damage  to 
the  a^oining  proprietors  was  a  necessary  incident  of 
the  flxeroise  of  this  statutory  right.    The  statutory 
power  which  Lord  Blackbam  thought  them  bound 
to  exerdse  was  one  without  which  this  duty  of  pass- 
iDg  the  water  on  could  not  be  properly  carried  out. 
Here  the  levelling  of  the  road  could  be,   and  was, 
effeodvelycairiedont  without  in  any  way  disturbing 
the  phuntiff's  pipes,  or  infringing  any  of  their  rights. 
I  thmk  &e  didum  of  Lord  Blackburn  must  be  read 
with  rpferenoe  to  the  case  he  was  dealing  with,  and 
caonot  be  pressed  to  cover  this  one.    But  it  must  be 
admitted  tiiat  the  defendants  are  bound  to  exercise 
their  statutory  powers  with  reasonable  regard  for  the 
nghtBof  other  persons.  Ithinkwhenitisoncedearthat 
the  main  purpose  of  the  defendants  could  be  completely 
earned  out  without  recourse  to  the  power  of  removing 
the  pipe(>,  the  obli|cation  of  the  statutory  body  must 
be  trini  by  the  same  standard  of  duty  as  is  applicable 
to  private  persons.    Of  course,  being  merely  a  creature 
of  statute,  they  cannot  exercise  powers  if  the  statute 
has  nut  conferred  them ;  but  it  does  not  follow  that 
they  are  bound  to  use   them  because  they  possess 
them,  any  more  than  a  private  person  womd  be. 
They  mffrely  fall  under  the  general  principle.  Sic  tttere 
tuoulalienum  rum  laedas.     Here  the  plaintiffs  have 
00  right  to  any  particular  thickness  of  soil  above 
then  pipes.    They  are  subordinate  in  this  respect  to 
'     the  duties  of  the  road    authority:  see    0<u    Light 
dhd  Ooke  Co,  V.  St.  Mary  AhbotU  Vutry,     But  they 
are  not  trespasaers.    Their  pipes  are  lawfully  in  tbe 
road,  and    ihe  defendants'  acts   have  undoubtedly 
drtioaged  if  they  have  not  injured  them.     I  think 
they  can  have  no  higher  claim  to  consideration  at  the 
hands  of  the  defendants  than  the  owner  of  a  house 
for  which  no  right  of   support  from  the  adjoining 
house  bad  been  acquired,  would  be  entitled  to  claim 
against  the  adjoining  owner  who,  in  pulling  his  own 
house  down,  withdraws  support  to  which  his  neigh- 
bour is  not  entitled.    I  think  it  is  clear  in  such  a 
care  that,  though  the  pulling- down  owner  must  be 
careful  to  interfere  as  little  as  possible  with    the 
adjoining  bouse,  he  is  certainly  not  called  upon  to 
take  active  steps  for  its  protection,  as,  for  instance, 
by  shoring  it  up.    There  is  a  broad  distinction  between 
exercising  a  riffht  with  reasonable  care  so  as  not  to 
do  avoidable  £unage,  and  taking  active  measures  to 
!    osure  tbe  oontinuaiice  of  something  that  is  not  a 
right  in  the  adjoining  owner.     Chadwick  v.  Trower, 
3  Bfaig.  K.   0.  334,  6  ibid.  1,  which  goes,  perhaps, 
further  than  any  other  case  in  the  plaintiffs  favour, 
mealj  decides  that,  supposing  there  is  a  duty  upon  a 
person  pulling  down  his  own  house  to  take  care  not 
I    to  injure  his  neighbour's  vault  in  so  doing,  where  he 
hnows  of  its  existence,  though  it  has  acquired  no 
I    right  to  support,  there  can  be  no  such  duty  where  he 
I    ms  not  Imow  of  it.    And  it  cannot  be  the  law  that 
',    the  polling-down  owner  is  bound  to  find  a  substitute 
I    or  equivalent  for  the  support  which  he  has  a  right  to 
!    nmove.    That  he  has  such  a  right  is  clear :  see  Valton 
I    V.  Amgui^  30  W.  B.  191,  6  App.  Cas.  740. 

I  think  the  result  is  that,  though  the  person  pulling 
down  is  bound  to  do  no  unneuessary  damagp,  he  is 
not  fixed  with  any  obligation  to  take  active  steps  to 
mitigate  a  mischief  which  follows  inevitably  upon  the 
nasonable  exercise  of  his  own  rights.  I  think,  there- 
fan,  the  only  obligation  on  the  defendants  was  to 
use  reasonabie  care  to  do  no  unnecessary  damage  to 
the  pWi»fti%,  and  I  think  the  existence  of  the  power 
to  aofe  tbe  pip6i,  and  the  fact  that  it  was  unused. 


would  afford  no  evidence  of  want  of  such  reasonable 
citre,  and  that  therefore  the  judgment  ought  to  be  for 
the  defendants. 

Appeal  allowed. 

Solicitors  :  W.  W.  Young  &  Son;  Lan/eaVf  Tanner, 
&  Lanfear. 


Nov.  10. 


jQjgt)  iSourt  of  9u0t(C(. 


Q.  B.  Div.  ] 

(Lord  Russell  of  Eollowen,  G.J.,  [ 

and  Wills  and  Lawrance,  JJ.)    ) 

JoNSS  V.  Mxmso.  (a.) 

Election  law — Eegietration — Parliament — Borough  vote 
— Duplicate  entry  —  Notice  of  selection — Appeal — 
Parliamentary  and  Municipal  Registration  Act.  I87ft 
141  &  42  Vict.  c.  26),  «.  28,  sub-section  14— 5^m- 
tration  Act,  1843  (6  dfe  7  Vict.  c.  18),  s.  42. 

Sectum  28,  sub-section  14,  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878,  enacts  that,  "  Where 
the  name  of  any  person  appears  to  be  entered  more  tlian 
once  as  a  parliamentary  voter  on  the  lists  of  voters  .  .  . 
any  such  person  may,  by  notice  in  writing  delivered  to 
tlie  revising  barrister  at  the  opening  of  his  first  revision 
court,  select  the  entry  to  be  retained  for  voting.  ..." 

Held,  thai  this  power  of  selection  did  not  exist  where 
one  of  two  entries  was  an  entry  appearing  in  the  over- 
seers^ list  of  voters,  and  the  other  was  only  an  entry 
appearing  in  the  list  of  claims — even  although  the  daim 
was,  in  the  course  of  revision,  allowed — because  the 
duplicate  entries  must  exist  in  the  list  of  voters  at  the 
time  when  the  notice  of  selection  is  required  to  be  given — 
viz.,  at  the  opening  of  the  first  revision  court. 

Held,  also,  that  no  appeal  lies  from  a  decision  of  a 
revising  barrister  as  to  the  validity  or  invalidity  of  a 
notice  of  selection  of  entry  given  by  a  voter. 

Beg.  V,  The  Revising  Barrister  of  Liverpool,  43 
W.  B.  220,  [1895]  1  Q.  B.  155,  followed. 

Oase  stated  by  the  revising  barrister  for  the  city 
and  county  of  Exeter. 

The  appellant's  name  duly  appeared  as  a  voter  in  the 
occupation  list  of  the  parish  of  St.  Sidwell  in  St. 
David's  Ward  in  the  city  of  Exeter  in  respect  of  No. 
5,  Clifton-hill,  whidi  was  his  place  of  abode. 

He  made  a  daim  to  tbe  overseers  of  the  parish 
of  St.  Martm  in  St.  Petrock's  Ward  to  have 
his  name  inserted  in  the  lists  for  that  parish  as 
a  parliamentary  elector  and  burg^ess  in  respect  of  a 
warehouse  in  High-street,  in  the  same  parliamentary 
borough. 

On  the  16th  of  September  he  delivered  to  the  re- 
vising barrister  at  the  opening  of  the  first  revision 
court,  a  notice  in  writing  that  he  selected  the  entry 
in  the  claim  as  the  entry  to  be  retained  for  voting. 

The  appellant's  claim  to  be  on  the  lists  of  the 
parish  of  St.  Martin  was,  in  the  course  of  the  revision, 
allowed.  He  then  applied  to  have  the  entry  in 
respect  of  his  place  of  abode  in  the  parish  of  St.  Sidwell 
marked  under  section  28  subsection  (14)  of  the 
Parliamentary  and  Municipal  Registration  Act,  1878 
(41  &  42  Vict.  c.  26),  with  a  note  to  the  effect  that  he 
was  not  entitled  to  vote  in  respect  of  that  qualification, 
he  being  then  on  the  list  of  voters  in  respect  of 
another  qualification,  i.e.,  tbe  warehouse  in  High- 
street  in  the  parish  of  St.  Martin. 

The  revising  barrister  held  that  he  had  no  power 

(a.)  Reported  by  C.  Q.  Wilbbahah,  Esq.,  Barrister- 
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to  mark  the  entry  in  respeot  of  the  appellant's  place 
oi  abode,  on  the  ground  that  at  the  time  of  the 
opening  of  his  first  registration  coorc  there  was  no 
duplicate  entry  in  the  list  of  electors  to  which  Form  P 
of  the  Eegistration  Order,  1895,  Schedule  3,  could 
apply,  and  that  the  appellant's  notice  of  selection 
was  accordingly  bad.  The  revising  barrister  accord- 
ingly retained  for  voting  the  entry  in  respect  of  the 
appellant's  place  of  abode,  and  placed  against  the 
appellant's  name  in  the  list  of  claims  in  the  parish 
of  St.  Martin,  which  he  then  allowed,  a  note  to  the 
effect  that  the  appellant  was  not  entitled  to  vote  in 
respect  of  the  qualification  therein  contained. 

The  appellant  gave  notice  that  he  denred  to  appeal, 
but  the  revising  barrister,  relyine  on  the  cases  of 
Arnold  v.  SJiarp,  Fox  &  Sm.  Beq.  Gas.  252,  and  Reg,  v. 
Revising  Barrister  of  the  Borough  of  Liverpool,  43 
W.  B.  220,  [1895]  1  Q.  B.  155,  refused  to  state  a  case. 

Sub;^equently,  an  order  having  been  made  by 
Channel!,  J.,  in  chambers,  a  case  was  stated  for  the 
opinion  of  the  court. 

Section  28  subsection  (14)  of  the  Parliamentary  and 
Municipal  Begistration  Act,  1878  (41  &  42  Vict.  c.  26), 
provides  as  follows :  **  Where  the  name  of  any  person 
appears  to  be  entered  more  than  once  as  a  parliamen- 
tary voter  on  the  list  of  voters  for  the  same  parliamen- 
tary borough,  or  more  than  once  as  a  burgess  on  the 
burgess  lists  for  the  same  borough,  the  revising 
barrister  shall  inquire  whether  such  entries  relate  to 
the  same  person,  and,  on  proof  being  made  to  him 
that  such  entries  relate  to  the  same  person,  shall 
retain  one  of  the  entries  for  voting,  and  place 
agamst  the  other  or  others  a  note  to  the  effect 
that  the  person  is  not  entitled  to  vote  in  respect  of 
the  qualification  therein  contained  for  the  parlia- 
mentary borough  or  for  the  municipal  borough,  as 
the  case  may  be,  he  being  on  the  list  for  voting  in 
respect  of  another  qualification.  Any  person  may,  by 
nonce  in  writing  delivered  to  the  revising  barrister  at 
the  opening  of  the  first  court,  select  the  entry  to  be 
retained  for  voting  .  .  .  but  if  he  does  not  make 
any  selection  the  entry  to  be  so  retained  shall  be 
selected  by  the  revising  barrister.  .  .  ."  Section  5 
of  the  Begistration  Act,  1885  (48  Vict.  o.  15),  regu- 
lates the  manner  in  which  the  revising  banister's 
selection  is  to  be  made. 

Section  42  of  the  Begistration  Act,  1843  (6  ft  7 
Tiot.  0.  18),  provides  as  follows :  '*  It  shall  be  lawful 
for  any  person  who,  under  the  provisions  hereinbefore 
contained,  shall  have  made  any  claim  to  have  his 
name  inscurted  in  any  list,  or  made  any  objection  to 
any  other  person  as  not  entitled  to  have  his  name 
inserted  in  any  list,  or  whose  name  shall  have  heea 
expunged  from  any  Ust,  and  who  in  any  such  case 
shall  be  aggrieved  by  or  dissatisfied  with  any  decision 
of  any  revising  barrister  on  any  point  of  law  material 
to  the  result  of  such  case,  either  himself  or  by  some 
person  on  his  behalf,  to  ^ve  to  the  revising  barrister 
•  •  .  a  notice  in  writing  that  he  is  desirous  to 
appeaL  •  •  ." 

Ward  Coldridge,  for  the  appellant. — ^The  right  to 
appeal  arises  under  section  42  of  the  Begistration  Act, 
1843,  Beg,  y.  Revising  Barrister  of  the  Bonmgh  of 
Liverpool  is  not  in  point.  The  appellant  is  a  person 
to  whose  claim  effect  has  not  been  given,  and  he 
therefore  has  a  right  to  appeaL  There  was  a  dupH- 
cate  entry  when  uie  question  of  selection  arose  suffi- 
cient to  bring  into  operation  section  28  subsection 
(14)  of  the  Parliamentary  and  Municipal  Begistration 
Act,  1878.  The  fact  that  one  of  the  entries  was  only 
on  the  list  of  claimants  does  not  affect  the  question. 

Foots,  Q.a,  and  Ralegh  B.  Phillpotts,  for  the 
respondent,  were  not  called  upon. 

Lord  BU88XLL  07  KiLLoynax,  C.J.-— The  appeal 


fails  on  two  grounds.     The  appellant  was  not  in 
the  circumstances  of  the  case  in  a  position  to  give 
effective  notice  of  selection.  Bis  name  did  not "  appear 
to  be  entered  more  than  once  as  a  parliamentary 
voter  on  the  lists  of  voters  "  wichin  the  meamnff  of  sec- 
tion 28  ( 14)  of  the  Parliamentary  and  Munioipu  Begis- 
tration Act,  1878.    This  is  a  fatal  objection.  Farther, 
there  was  no  right  to  appeal  at  all.    It  is  dear  t&at 
under  the  sub-section  referred  to  there  must  be,  at 
the  date  of  the  notice  of  desire  to  select,  two  entries 
of  the  name  as  a  parliamentary  voter  on  the  lists  of 
voters.    The  question  whether  this  is  an  appealable 
matter  depends  on  section  42  of  the  Begistration  Act, 
1843.      Counsel  for  the  appellant  claims  that  the 
appellant's  name  has  not  been  inserted  on  the  list  in 
an  effectual  manner;    that  he  is  aggrieved  by  the 
decision ;  and  that  he,  therefore,  has  a  right  to  appeaL 
But  what  does  this  complaint  really  amount  to? 
Merely  this,  that  the  appellant  for  this  year,  at  least, 
must  select  to  exerdsehis  residence  qualification.    If 
the  appellant  gives  notice  of  seleotion  before  the  next 
revision  he  will  obtain  all  he  requires,  because  his 
claim  for  his  business  qualification  has  already  been 
Hllowed,  and  he  will  then  appear  on  the  list  wiUi  a 
double  qualification.    I  agree  that  the  drcamstanoes 
in  Reg.  v.  Revising  Barrister  of  the  Borough  of  Liver- 
pool differed  from  those  in  the  present  case ;  but  it  is 
nevertheless  a  strong  authority  that  we  are  not  to 
give  a  wide  and  unrestricted  meaning  to  section  42  of 
the  Begistration  Act,  1843. 

Wills,  J. — I  am  of  the  same  opinion.  Section  28, 
sab-section  14,  of  the  Act  of  1878  clearly  contemplates 
the  existence  of  a  double  qaaMoation  at  the  date  of 
the  notice  of  selection ;  but  here  there  was  no  doable 
qualification,  for  the  appellant's  dhdm  in  resneot  of 
his  business  premises  had  not  then  been  adjudioated 
upon.  When  the  claim  came  before  the  reYinng 
barrister  he  allowed  it,  and  noted  it  to  the  effect  that 
the  appellant  could  not  vote  in  respect  of  it  beeanse 
he  was  already  on  the  list  for  his  residential  qualifica- 
tion. At  the  next  revision  there  will  be  a  donble 
qualification  with  regard  to  which  the  appellant  will 
be  entitled  to  exercise  his  right  of  selection. 

Lawbanoe,  J. — ^I  agree. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  Preston,  Stow,  <fc  PrettoHt 
for  Friend,  Beal,  &  Tarbet,  Exeter. 

Solicitors  for  the  respondent,  Dunn  db  Baker ,  Bxeter. 


J.,) 


Not.  10. 


Q.  B.  Div. 

(Lord  Bussell  of  Eillowen,  C.  J. 

and  Wills  and  Lawrance,  JJ.' 

Kitchen  v.  Johnson,  (a.) 

ElecHon  law — Registration — ParliamerU — Borough  vaU 
— Claim — Misdescription  of  qualifying  proper^ — 
Mistake  —  Amendment — ParliamenlkLry  Begistraium 
Act,  1878  (41  d:  42  Vict.  c.  26),  s.  28,  subsccUont 
2,  13. 

Sub-section  13  of  section  28  of  the  Parliatneniarg 
Registration  Act,  1878,  applies  only  to  <Ae  deseriptian  4^ 
the  legal  character  or  nature  of  the  qualification  {ue.,  tke 
third  column  of  the  entry  in  a  list  or  claim) — no€  to  th$ 
description  of  the  qucUifying  property  (Le.,  the  yowrik 
column). 

In  a  daim,  the  third  column  (nature  of  the  qualijia^ 
tion)  was  **  houses  in  succession,    and  the  fourih 


(a.)  Beported  by  0.  G.  Wilb&aham,  Esq.,  Barristoiw 

at-Law. 
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(detaription   of  the  qualifying  property)    was  "202, 

Gordon-road  and  31,  Monk-gtreet,'*     The  claim  having 

heeu  objected  to,  it  woe  proved  that  the  claimant  had  in 

fad  oeaqned  in  immediate  eucceeeion  during  the  qualify  ^ 

nig  ferwd,  202  Oordon^road  and  S3  {not  31),  Monk- 

itred;  and  that  31,  Monk-etreet  {which  was  in  fact 

mxHpied  by  another  peraon)  had  heen  inserted  in  the 

c2am   Ify  mietake   instead  of  No,   33.     The  revising 

'  harririer  amended  the  claim  by  altering  *•  31,"  Monk- 

etred  to  **33,"  Monk-street  in  the  fourth  column. 

Bdd,  that  the  retn'sing  barrister  had  power  to  make 
,ihe  athendment,  us  he  did  not  thereby  *^  change  the 
deteription  of  the  qualification  "  within  the  meaning  of 
tkoee  words  in  eub'Section  13  of  section  28. 

Gue  stated  by  tlie  revising  barrister  for  the  borough 
of  Nottingham. 
A  daim  on  behalf  of  one  Ernest  Dann  to  have  his 
le  inserted  in  Division  L  of  the  oooapieri'  iist  of 
lectors  for  the  borough  of  Nottingham  had  been 
t  to,  and  published  by,  the  overseers.    The  claim 
as  ifollows : 


Xame. 

1  Place  of 
abode. 

Nature  of 

Description 

of  qualifying 

property. 

kann, 
^Ernest 

31,  Monk- 
street 

Houses  in 
snooession 

• 

202,  Oordon-road, 
and  31,  Monk- 
street. 

The  daim  having  been  opposed,  it  appeared  at  the 
'  ig  of  the  Ejection  that  the  claimant  had 
in  immediate  suooesiion  during  the  quali- 
period  two  houses — viz.,  202,  Gordon-road 
33,  Monk-street  (not  31,  Monk  street).  The 
it  had  authorized  a  political  agent  to  send  in 
daim,  and  had  given  the  agent  the  particulars  of 
qualifying  property  oorreoUy ;  but  a  derk  of  the 
It  in  fining  in  the  form  of  daim,  by  mistake 
31,  Monk-street  instead  of  33,  Monk-street, 
the  second  and  fourth  columns  of  the  daim ;  and 
daimant  had  subsequently  signed  the  claim 
it  obseiving  the  mistake.  31,  Monk -street  was, 
fact,  a  house  occupied  by  another  person,  and  it 
ijoined  33,  Monk-street,  but  any  communications 
isqairies  for  Ernest  Dann  sent  to  or  made  at  31, 
ik-street  would  have  reached  him  at  33,  Monk- 


The  zevisuig  barrister  amended  the  second  and 
eolumns  of  the  daim  by  substituting  therein 
Monk-street  instead  of  31,  Monk-street,  and 
~  >wed  the  objection  to  the  daim ;  but  at  the 
of  the  objector  the  barrister  stated  the 
ease,  in  which  the  above-mentioned  details 
stated  as  his  fiudiogs  of  fact. 
Tlie  Parliamentary  and  Manidpal  Begistration  Act, 
'78  (41  A  42  Vict.  o.  26),  s.  28,  enacts  as  follows : 
{A  revising  barrister  shall,  with  respect  to  the  lists 
voters  .  .  •  which  he  is  appointed  to  revise, 
form  the  duties  snd  have  the  powers  following : 
His  shall  correct  any  mistake  which  is  proved  to 
t  to  have  been  made  in  any  list.  (2)  He  may  correct 
mistake  which  is  proved  to  have  been  made  in  any 
or  notioe  of  objection.  (6)  The  revising  barrister 
ezpmige  the  name  of  every  person,  whether 
jeeted  to  or  not,  whose  name  or  place  of  abode,  or 
nature  of  whose  qualification,  or  the  name  or 
of  whose  qualifying  property,  if  the  qusJifi- 
is  in  lespeot  of  propeorty,  or  any  other  particu-  I 
respecting  whom,  by  law  required  to  be  stated  in  \ 
list»  is  or  aze  either  wholly  omitted  or,  in  the 


judgment  of  the  revising  barrister,  insuffidently. 
dc'^cribed  for  the  purpose  of  being  identified,  unless 
matter  or  matters  so  omitted  or  insuffidently  de- 
Mribed  be  suppUed  to  the  satisfaction  of  the  revising 
barrister  .  .  .  and  in  case  such  matter  or  matters 
shall  be  so  supplied  he  shall  then  and  there  insert 
the  same  in  such  list ;  (13)  except  as  herein  provided, 
and  whether  any  person  is  objected  to  or  not,  no 
evidence  shall  be  given  of  any  oUier  qualification 
than  that  which  is  described  iu  the  libt  or  claim  as 
the  ca^e  may  be,  nor  shall  the  revising  barrister  be  at 
liberty  to  change  the  description  of  the  qualification 
as  it  appears  in  the  list  except  for  the  purpose  of 
more  clearly  and  accurately  defining  the  same.*' 

Section  24  of  the  same  Act  (Parliamentary  and 
Munidpal  Begistration  Act,  1878)  enacts  that  '*  Any 
peri«on  who  is  entered  on  any  list  of  voters  .  •  • 
and  whose  name  or  place  of  abode,  or  the  nature  of 
whose  qualification,  or  the  name  or  situation  of  whose 
qualifymg  property  is  not  correctly  stated  in  such 
list  .  .  •  may  .  •  •  if  he  thinks  fit,  make 
and  subscribe  a  declaration  .  .  •  before  any  jus- 
tice of  the  peace  or  commissioner."  The  form  for 
I  such  declaration  as  to  misdescription  is  now  Form  M, 
Schedule  3,  of  the  Registration  Order,  1895. 

W.  Graham,  for  the  appellant. — ^The  description  of 
the  qualifying  property  m  the  claim  is  inapplicable  to 
the  house  in  fact  occupied  by  Ernest  Dann,  and  the 
revising  barrister  had  no  power  to  amend  it,  as  by  so 
doing  he  was  changing  the  description  of  the  qualifi- 
cation contrary  to  section  28,  sun-section  13,  of  the 
Act  of  1878 :  FoskeU  v.  Kaufman,  34  W.  B.  90,  16 
a  B.  D.  279 ;  Bendle  v.  WaUon,  20  W.  B.  145.  L.  B.  7 
C.  P.  163 ;  Hurcum  v.  HiHeary,  42  W.  B.  321,  [1894] 
1  Q.  B.  679 ;  and  8(yuUer  v.  Roderick,  Le  Blondes  Case, 
44  W.  B.  205,  [1896]  1  Q.  B.  91. 

Appleton,  for  the  respondent. — Section  28,  sub- 
section 13,  does  not  apply.    It  deals  only  with  the 
"  qualification,"  that  is  to  say,  the  matter  which 
appears  in  the  third  column  under  *'  Nature  of  qmdifi- 
cation,"  and  it  does  not  apply  to  that  which  appears 
in   tiie^  fourth  column  —  the    description    of    the 
qualifying   properly.      The    enactment    applies   to 
the  leffal  qualification,  as,  for  instance,  "  dweUing- 
house,''    **  houses    in    succession " ;    it    does    not 
apply  to    the    description    of   the   property  whidi 
gives  the  legal  qualification.    FoskeU  v.  Kaufman  and 
Hurcum  v.  HilUary  do  not  apply,  as  t^e  alteration 
made  by  the  revising  barrister  in  each  of  those  cases 
wan  from  one  leffal  qualification  to  another.     Bendle 
V.  Watson  (1872)  is  r^Jly  a  case  in  favour  of  my  argu- 
ment, as  there  the  alteration  made  by  the  barrister 
related  to  the  description  of  the  qualif^ine  property, 
and  it  was  hdd  that  he  had  power  to  make  it.    The 
Oourt  of  Appeal  in  Ireland  have,  in  three  cases,  held 
that  the  barrister  had  power  to  amend  the  fourth 
column— the  description  of  the  qualifying  property : 
SJiort  V.  Daly  (1891),   Lawson's  Begistration  Cases 
(Ireland),    1885-93,    at    pp.    310-12;    Hanbridge    v. 
Beueridge,    Donnelly's    caee.    Ibid,,     at    pp.     303-4; 
McClaffertys  case.  Ibid,,  1894-7,  at  p.  40.     Even  if 
sub-section  13  does  apply  to  the  foturth  column,  the 
alteration  made  in  the  present  case  was  for  the  pur- 
I>OBe  of   more  clearly  and   accurately  defining  the 
qualification,  and  therefore  comes  within  the  excep- 
t4on  at   the   end  of   sub-section  13.      The  revising 
barrister  was  justified  in  making  the  alteration  under 
sub-dections  2  and  6  of  section  28. 

Oraham,  in  reply. — ^The  Irish  cases  cannot  be  relied 
on  as  authorities  on  the  revising  barrister's  power  to 
amend  the  description  of  the  quidification,  owing  to 
the  difference  in  language  between  section  28  of  the 
Bnfflish  Begistration  Act,  1878,  ard  sections  4  and  27 
of  the  Irish  Begistration  Act,  1885  (48  Yiot.  o.  17) : 


112 


THE  WEEKLY  REPORTER-       [i>«  iT.isae.]      VoLXLTIL 


High  Cottrt 


Kitchen  v,  Johnson.— The  Quben  v.  Bird. 


HighOoubt. 


see  Rogerg  on  Begistration,  16th  ed..  p.  306,  note 

Lord  BussELL  of  Killowen,  C.J. —Not  without 
doubt  I  have  come  to  the  ooudusion  that  the  revising 
barrister  acted  within  hU  powers.  [After  stating  the 
facts  and  reading  section  28  (I)  (2)  and  (13)  of  the 
Parliamentary  and  Municipal  Begistration  Act,  1878, 
his  lordihip  proceeded:]  The  Court  of  Appeal  in 
FoBkett  ▼.  Kaufman  have  decided  that  the  introductory 
words  in  sub-section  13  hare  reference  to  the 
provisious  of  section  24.  In  that  section  a  dear 
distinction  is  drawn  between  "nature  of  the  qualifica- 
tion ''  and  *'  name  or  description  of  qualifying 
property."  In  sub-section  13  I  think  that  '*  the 
qualifi.cation  '*  means  the  legal  nature  and  character 
of  the  qualification  and  not  the  identification  or 
description  of  the  property  in  respect  of  which  the 
qualification  arises.  For  example,  where  a  claim  is 
for  occupation  of  a  single  house  a  change  could 
not  be  made  so  as  to  make  it  a  claim  for 
successive  occupation.  Nor  could  a  change  be 
made  from  a  dwelling-house  qualification  to  a 
quaUficatiun  in  respect  of  a  place  of  business;  nor 
£x>m  an  ownership  qualificdkticoi  to  an  occupation  one. 
It  is  to  the  third  coluom  only,  therefore,  that  sub- 
section 13  applies,  and  while  there  i%  no  power  to 
alter  the  entry  in  the  third  column,  there  is  ample 
power  to  alter  that  in  the  fourth  column.  Fotkett  v. 
Kaufman  affords  an  apt  illustration  of  a  change  in 
the  nature  of  the  qualification.  The  change  in  that 
case  which  was  sought  to  be  made,  but  was  disallowed, 
was  a  change  from  single  occupation  to  successive 
occupation.  Bendle  v.  Watson  is  an  authority  in  point, 
and  does  not  differ  in  prindple  from  the  present  case. 
The  Irish  oases,  which  were  dedded  upon  the  pro- 
visions of  an  Irish  Act  not  differing  materially  from 
the  Act  under  consideration,  are  also  in  point. 
Having  dedded  that  sub-section  13  does  not  apply, 
it  is  unneoessary  to  consider  the  further  point  whether 
the  alteration  was  for  the  purpose  of  more  dearly  and 
aoonratdy  defining  the  qualification. 

Wills  and  Laweanob,  JJ.,  concurred. 

Solidtor  for  the  appellant,  Berryman,  Nottingham* 

Solidtor  for  the  respondent,  Sir  William  Johnson^ 
Nottingham. 


0.  0.  B. 
(Lord  Bustdl  of  Eillowen,  O.J.,  i  -kt^     < 

and  Hawkins,  Wills,  Wright,  ^  ^^^-  ^• 

and  Bruoe,  JJ.) 

The  Qtteen  v.  Bird,  (a.) 

Criminal  law — Evidence  —  Admiasihility — Priioner*B 
statement  before  the  magistrate  reaffirming  evidence 
given  hy  him  on  oath, 

A  prisoner  charged  with  an  offence  under  the  Criminal 
Law  Amendment  Act,  1885,  gave  evidence  on  oath  at  the 
hearing  before  the  magistrate,  and  afterwards^  in 
response  to  the  usual  inquiry  whether  he  wished  to  make 

*  Section  4  of  the  Parliamentary  Begistration 
(Ireland)  Act,  1885  (48  Yiot.  o.  17),  enacts  {initeraXia) : 
"  No  evidence  shall  oe  siven  of  any  other  qualifica- 
tion than  that  which  is  described  in /the  list  or  daim 
as  the  case  may  be,  nor  shall  the  revising  banister  be 
at  liberty  to  change  the  description  of  the  qualification 
as  it  appears  in  the  list,  except  for  the  purpose  of 
more  clearly  and  aoouzately  defining  the  same.'' 

(a.)  Beported  by  T.  B.  Colqtthottn  Dill,  Esq., 

Biffiiiter^at-Law. 


any  statement,   said,  "  WJiat  I  Tiave  already  said  is 
true"    He  was  committed  for  trial. 

ffeld^  that  his  evidence  given  on  oath  before  the  mogis^ 
trate  was  admisnUe  as  evidence  against  him  on  his 


Case  stated  by  the  recorder  of  the  borough  d 
Cambridge. 

Fred  Bird  was  tried  at  the  midsommer  qnarisr 
sessions  for  the  borough  of  Cambridge  for  an  indecent 
assault  upon  a  girl  under  ten  years  of  age. 

At  the  hearmg  before  the  macistrate,  after  tiie 
depositions  of  the  witnesses  for  the  prosecutioin  had 
been  taken,  the  prisoner  was  asked  whether  he  denied 
to  call  any  witness.  He  replied  that  he  had  no 
witnesses  to  call,  but  desired  to  give  evidence  bimadf. 
Thereupon,  no  previous  caution  having  been  given  to 
him,  he  was  sworn  and  g«ve  evidence,  which  was  taken 
down  in  writing,  read  over  to  and  signed  by  him  and 
by  the  magistrate.  Then  after  the  usual  caution  be 
was  further  asked,  **  Having  heard  the  evidenoe,  do 
you  wish  to  say  anything  in  answer  to  the  charge." 
whereupon  he  maae  this  statement,  "  Wh&t  I  have 
already  said  is  true.  I  have  no  witnesses  to  caQ.** 
This  statement  was  in  due  course  returned  with  the 
depositions  to  the  court,  and  was  put  in  evidenoe  for 
the  prosecution. 

The  counsd  for  the  prisoner  having  stated  ttiat  hs 
should  not  call  the  prisoner  as  a  witness,  and  the 
prisoner  also  having  declined  to  g^ve  eridenoe,  oouosd 
for  the  prosecutioti  proposed  to  put  in  evidence  the 
prisoner's  deposition  before  the  magistrate. 

To  this  the  prisoner*s  counsd  objected,  on  the 
ground  that  the  prisoner  was  present  in  oonrt,aiid 
was  a  competent,  tiiough  not  a  compellable,  witness ; 
and,  further,  that  what  he  had  said  before  the  magis- 
trate, being  upon  oath,  was  not  admisdble. 

The  recorder  was  of  opinion,  and  so  direded 
the  jury,  that  when  the  prisoner  stated  in  answer  to 
the  duffge,  *'  What  I  have  already  said  is  true,**  be 
meant  that  the  evidence  which  he  had  already  given 
before  the  magistrate  was  true ;  and  that  it  was,  in 
fact,  a  re-statement  by  him,  not  on  oath,  of  what  he 
had  already  stated  on  oath,  and  he  allowed  the 
deposition  to  be  read. 

The  jury  convicted  the  prisoner,  and  in  answer  to 
a  question  put  by  the  recoraer,  said  that  the  prisoner 
meant  by  '*  What  I  have  already  said  is  troe  **  that 
the  evidence  which  he  had  already  given  before  the 
magistrate  was  true. 

The  question  for  the  opinion  of  the  court  was 
whether  the  prisoner's  depodtion  was  righHy 
admitted. 

J7.  8.  0.  EUis,  for  the  prisoner. — ^The  prisoner  wsi 
under  the  Criminal  Law  Amendment  Act,  1885,  a 
competent  but  not  a  compellable  witness.  'R^^^w'g 
his  depodtion  made  him  in  effect  a  witness  upon 
oompuldon.  His  evidence  before  the  magistrate  wsi 
a  statement  made  by  him  before  he  had  been  o&ntioned 
under  11  &  12  Yiot.  c.  42,  s.  18,  and  was  therefore  in- 
admisdble  at  the  triaL 

Henry  Sutton^  for  the  prosecution,  was  not  osUsd 
upon  to  argue. 

Lord  BuBSELL  of  Killowsn,  0.  J. — I  think  it  is  sa 
dear  as  posdble  that  there  was  nothing  irregalarin 
what  was  done  here.  This  evidence  was  admissibls 
upon  either  of  two  grounds :  First  of  all  this  wes  a 
statement  made  by  the  prisoner,  he  had  given  evideoos 
upon  oath  and  he  was  then  asked  after  the  usual 
caution  if  he  wished  to  make  a  statement  and  he  did 
so  by  sayinff  "  what  I  have  already  said  is  true  ^ ; 
what  he  had  said  upon  oath  was  therefore  admissibie 
as  a  statement  made  by  him  after  he  had  been  duly 
cautioned.  Secondly,  even  if  he  had  not  said  that, 
the  evidenoe  whidi  he  gave  betee  the  magistrate 
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a  statement  made  by  him  on  oath  properly  adminis- 
tered and  is  within  the  decision  in  Reg,  v.  Erdheim^ 
44  W.  B.  607,  [1896]  2  Q.  B.  260.  In  that  case  I  said 
"  I  take  the  general  rule  to  be  (apart  from  any  express 
ikatntory  exceptions)  that  any  statement  made  by  a 
ptity  relevant  to  the  matter  in  hand  may  be  given  in 
evidence  against  him  in  any  civil  case  and  also  in  any 
criminal  case  except  where  sach  statement  is  made 
upon  oath  improperly  administered  or  where  sach 
sfaitement  is  not  voluntary  within  the  principle  to 
which  I  have  already  referred."  On  these  grounds  I 
think  the  conviction  must  be  affirmed. 

Haweii^s,  J. — I  am  of  the  same  opinion.  If  the 
prisoner  had  made  the  statement  voluntarily,  but  not 
upon  oath,  no  one  could  doubt  its  admissibility.  How 
on  the  fact  of  its  being  on  oath  make  it  inadmissible  P 
The  oath  merely  emphasises  the  statement.  Then 
when  be  was  asked  if  he  wished  to  make  a  stat^^ment 
■od  iu  reply  said  "  What  I  have  already  said  is  true  " 
he  in  effect  restated  the  evidence  which  he  had  already 
given. 

Wills,  Wright,  and  Bruce,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prisoner,  E.  Vinter,  Cambridge. 

Solicitor  for  the  prosecution,  The  Treasury  Solicitor, 


iSourt  of  ^appeal* 


j 


Oct.  27. 


Prom  Q.  B.  Div. 
(A.  L.  Smith,  Bigby,  and 
Collins,  L.JJ.) 

GOUGHLIN  r.  GiLLISON  AND  AnOTHEB.   (a.) 

Bailment — Loan  of  chattel — Defect  in  chattel — Injury  to 
borrower  therefrom — Liability  of  lender  to  borrower. 

In  the  case  of  a  gratuitous  loan  of  a  chattd  the  lender 
M  not  liaUeto  the  borrower  for  injury  caused  by  a  defect 
tk  the  chattel  unless  he  knew  of  the  defect  at  the  time  of 
Ike  loan,  and  either  concealed  it  from  the  borrower  or  vms 
guilty  of  gross  negligence  in  not  informing  him  of  it, 

Blakemore  v,  Bristol  and  Exeter  Railway  Co., 
6  W.  R.  336,  8  E,  &  B,  1035,  and  MacCaithy  v. 
YouDg,  9  W.  B,  439,  6  H,  &  N,  329,  approved. 

Appeal  from  the  judgment  of  Hawkins,  J.,  at  the 
trial  of  the  action  with  a  jury. 

The  plaintiff  was  in  tlie  employment  of  a  ballast 
eontractor  who  had  contracted  with  the  defendants, 
shipowners,  to  ballast  their  ship.  The  work  was  to 
he  done  by  means  of  winches  worked  by  hand.  The 
plamtiff  and  the  other  workmen  who  were  employed 
by  tlie  contractor  on  the  work  asked  the  captain  of 
the  ship  for  the  loan  of  a  donkey-engine,  which  was 
on  the  ship,  in  order  to  expedite  the  work,  and  the 
captain  agreed  to  do  so  upon  condition  that  the  men 
empbyed  and  paid  a  skilful  person  to  work  the 
engine.  This  was  agreed  to,  and  the  donkey-engine 
vas  lent  to  them.  While  the  engine  was  being 
vcrked,  the  boiler,  in  consequence  of  a  defect  in  it, 
exploded,  and  injured  the  plaintiff.     There  was  no 

I     sndenoe  that  the  defendants  knew  of  the  defect,  and 
there  was  evidence  that  they  had  used  the  engine  the 
day  before  it  was  lent  to  the  men. 
In  an  action  by  the  plaintiff  to  recover  damages  for 

I     penonal  injuries,  Hawkins,  J.,  directed  judgment  for 
the  defendants. 

(a.)  Beported  by  W.  F.  Babey,  Esq.,  Barrister-at- 

Law. 


The  plaintiff  appealed. 

Cyril  Doddy  Q,C,,  and  Minton-Senhouse,  for  the 
plaintiff. — This  is  not  a  case  of  gratuitous  bailment. 
The  plaintiff  was  engaged  on  business  in  which  both 
he  and  the  defendants  were  interested,  and  he  was 
the '6  by  the  invitation  of  the  defendants.  The 
defendants  were  interested  in  getting  the  ship 
unloaded  quickly,  and  therefore  they  supplied  the 
donkey-engine.  There  was,  therefore,  evidence  to 
go  to  the  jury.  [They  referred,  upon  this  point, 
to  White  V.  France,  25  W.  R.  878,  2  C.  P.  D.  308.] 
Secondly,  assuming  that  this  was  a  gratuitous  bail- 
ment, where  one  person  supplies  a  chattel  for  another 
person  to  use,  and  the  latter  is  injured  by  a  defect  in 
the  chattel,  the  former  is  liable  if  through  gross 
negligence  he  did  not  discover  the  defect  and  tell  the 
former  of  it  when  he  supplied  the  chattel  to  him : 
MoffaU  V.  Bateman,  L.  R.  3  P.  C.  114,  18  W.  B. 
H.  L.  Dig.  11 ;  and  Pothier,  in  his  Traits  du  Prdt  i 
Usage,  (ed.  Dupin  1835)  vol.  4,  ch.  3,  par.  84,  says 
that  if  the  lender,  **  par  dol  ou  par  une  faxde  lourde," 
fails  to  inform  the  borrower,  he  is  liable  to  an  action. 
The  decisions  io  Blakemore  v.  Bristol  and  Exiter 
Railway  Co,,  6  W.  R.  336,  8  E.  &  B.  1035,  and 
MacGarthy  v.  Young,  9  W.  R.  439,  6  H.  &  N.  329,  are 
not  consistent  with  the  subsequent  decision  in  MoffaU 
V.  Bateman,  There  was  evidence  here  of  fl;ross  negli- 
gence, and  the  case  ought  to  have  been  left  to  the 
jury. 

Pickford,Q,G,,  and  Maurice  Hill,  for  the  defendants, 
were  not  called  upon. 

A.  L.  Smith,  L.J.  —  This  is  an  action  by  the 
plaintiff  who  was  injured  bv  the  explosion  of  the 
boiler  of  a  donkey-engine  on  board  a  ship  of  which 
the  defendants  were  the  owners.  Certain  workii^en, 
of  whom  the  plaintiff  was  one,  were  employed  by  a 
ballast  cdntractor  to  ballast  the  ship  with  winches 
worked  by  hand.  The  men,  being  desirous  of  getting 
the  work  done  more  quickly,  asked  the  captain  of  the 
ship  for  the  loan  of  the  donkey-engine.  The  captain 
agreed  to  lend  them  the  engine  upon  condition  that 
they  employed  and  paid  a  skilful  man  to  work  it. 
The  men  agreed  to  that,  and  the  engine  was  handed 
over  to  them.  While  the  engine  was  being  worked 
the  boiler  exploded,  and  injured  the  plaintiff.  The 
plaintiff  brought  this  action  against  the  owners  of  the 
ship.  In  the  first  place,  it  is  said  that  this  was  not  a 
gratuitous  bailment  of  the  donkey-engine  by  the 
captain  of  the  ship  to  the  plaintiff  and  the  other  men. 
To  my  mind  it  clearly  was  a  gratuitous  bailment.  It 
was  a  mere  loan  of  the  donkey-engine.  The  evidence 
as  to  that  is  all  one  way,  and  therefore  there  was  no 
question  upon  that  point  to  leave  to  the  jury.  The 
next  question  is,  What  is  the  law  applicable  to  such  a 
case  with  regard  to  the  obligations  of  the  lender 
towards  the  borrower  P  The  law  was  laid  dowp  by 
the  Court  of  Queen's  Bench  in  Blakemore  v.  Bristol  and 
Exeter  Railway  Co,  that  in  the  case  of  a  gratuitous 
loan,  as  the  lender  lends  for  beneficial  use,  he  must 
be  responsible  for  defects  in  the  chattel  with  refer- 
ence to  the  use  for  which  he  knows  that  the  loan  is 
accepted,  of  which  he  is  aware«  and  owing  to  which 
directly  the  borrower  is  injured.  It  is  said 
that  that  is  not  a  correct  statement  of  the 
law,  and  that  the  borrower  can  maintain  an 
action  if  he  can  show  that  there  has  been  gross 
negligence  in  the  lender  in  not  finding  out  the  defect 
in  the  chattel.  The  law  goes  this  far,  that  if  there  is 
gross  negligence  on  the  part  of  the  lender  in  not 
communicating  to  the  borrower  his  knowledge  of  the 
defect  in  the  chattel,  and  injury  ensues  therefrom  to 
the  borrower,  that  is  on  the  same  footing  as  a 
concealment  of  the  defect,   and  the  borrower  a^n 
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maintain  an  action  agaiost  the  lender.  The  decision 
in  BlaJcemore  v.  Bristol  and  Exeter  Bail  way  Co,  was 
approved  and  followed  by  the  Court  of  Exchequer  in 
MacGarthy  v.  Young.  I  do  not  think  that  the  case  of 
Moffatt  V.  Bateman  in  the  Privy  Council  is  in  point. 
It  was  not  a  case  of  a  baiimeut  of  a  ctiattel,  bun  a 
case  of  an  undertaking  by  one  mau  to  drive  another 
in  his  carriage,  and  it  was  held  that  the  first 
could  only  be  liable  for  injury  if  caused  by  his  gross 
negligence.  But  where  is  there  any  evidence  here  of 
gross  negligence,  or,  indeed,  of  any  negligence  at  all  ? 
It  lay  upon  the  plaintiff  to  show  that  the  bailor 
knew  of  the  defect  in  the  engine.  There  is  no 
evidence  of  that.  The  evidence  showed  that  the 
engine  had  been  used  in  the  ship  the  day  before  it 
was  lent  to  the  plaintiff  and  the  other  men.  There  is 
not  a  particle  of  evidence  of  knowledge  on  the  part  of 
the  defendants  of  any  defect  in  the  engine.  The 
judgment  of  the  learned  judge  was  therefore  right. 

BiGDY,  L.J. — I  am  of  the  same  opinion.  The 
question  seems  to  me  to  be  a  clear  one.  In  the  case 
of  a  gratuitous  loan  of  a  chattel,  in  order  to  give  a 
cause  of  action  to  the  borrower  there  must  be  can- 
cealment  by  the  lender  of  a  defect  known  to  him  in 
the  chattel,  or  gross  negligence  in  not  disclosing  the 
defect  known  to  him,  which  amounts  to  the  same 
thing,  and  injury  to  the  borrower  arising  therefrom. 
Here  there  was  no  evidence  of  any  such  thing.  The 
engine  had  been  in  use  the  day  before  it  was  lent  to 
the  plaintiff  and  the  other  tuen,  and  there  was  no 
evidence  to  show  that  the  defendant  or  his  servants 
knew  of  any  defect  in  it. 

Collins,  L.J. — I  am  of  the  same  opinion.    The 

S resent  case  is  one  of  lender  and  borrower,  and  I 
esire  to  Umit  my  observations  to  that  class  of 
bailment.  Usually  when  dealing  with  the  case  of  a 
gratuitous  bailment  the  question  arises  as  to  the 
standard  of  duty  on  the  part  of  the  bailee.  Where, 
however,  a  gratuitous  bailment  is  for  the  benefit  of  the 
baUor,  then  the  standard  of  duty  on  the  part  of  the 
bailor  is  higher  than  if  the  bailment  were  for  the 
bailee's  benefit  only.  The  loan  here  was  for  the 
benefit  of  the  borrower  only.  There  is  no  suggestion 
that  the  loan  was  in  anyway  for  the  benefit  of  the 
lender  or  that  the  engine  was  used  on  his  invitation. 
What  in  such  a  case  is  the  duty  of  the  lender  ?  The 
duty  of  the  lender  of  a  chattel  towards  the  borrower 
is  laid  down  in  Bhkemore  v.  Bristol  and  Exeter 
Railway  Co,  He  is  bound  to  communicate  to  the 
borrower  what  he  knows  as  to  any  defect  in  the 
chattel  lent.  The  lender  is  liable  for  any  injury  to 
the  borrower  occasioned  by  the  defect,  if  he  either 
deliberately  keeps  back  the  knowledge  or  by  gross 
negligence  fails  to  communicate  it.  A  passage  from 
Pothier  in  his  Traite  du  PrSt  a  Usage  (ed.  Dupin, 
1835),  vol.  4,  ch.  3,  par.  84,  has  been  relied  on  to 
show  that  a  liability  will  exist  if  the  lender  is 
guilty  of  gross  negligence  in  not  finding  out  a 
defect  which  he  ought  to  have  found  out. 
In  my  view,  Pothier  in  the  passage  relied  upon 
was  dealing  with  the  case  of  a  lender  knowing 
of  the  defect  and  not  communicating  it;  and 
this  view  is  borne  out  by  looking  at  the  passage  in 
Pothier  which  immediately  precedes  it.  Therefore 
there  must  be  either  a  deliberate  keeping  back  of 
something  which  the  lender  knows,  or  gross  negli- 
gence in  failing  to  tell  the  borrower  what  he  knows. 
The  law  of  England  has  not  been  carried  beyond 
what  is  laid  down  in  Blakemore  v.  Bristol  and 
Exeter  Railway  Co.  and  MacCarthy  v.  Young,  The 
case  of  Moffatt  v.  Bateman  has  no  application  to  the 
present  case.  That  case  belonged  to  that  daas  of 
bailments  of  which  the  case  of  a  carrier  is  an  example. 
iThe  plaintiff  had  entrusted  himself  without  reward  to 


the  bailee  to  be  c  irried.  There  was  a  clear  duty  on 
the  part  of  the  bailee  in  that  case  towards  the  bkilor 
not  to  be  guilty  of  gross  negligence  causing  iaj&ry  to 
the  bailor.  That  case  has  no  appUcatioa  to  the  ca« 
before  us,  where  the  defendants  are  nat  bailees,  bat 
mere  lenders. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Lovett  &  Liddell, 

Solicitors  for  the  defendants,  Thomas  Cooper  <i*  Co,^ 
for  Hillt  Lickinsun,  &  Co.,  Liverpool. 


From  Chan.  Di7.  \ 

(Lmdley,  M.R.,  and  Chitty  [  Aug.  9,  11,  1898. 

and  Collins,  L.JJ.)  i 

In  re  HoCKlNQ. 
MiCilKLL  V.  LoB.  {a,} 

Will — Advancement — Power  of — Expectant  i>r  presamp' 
tive  interests  —  Possibility  of  issue  —  Woman  past 
usual  age  of  child-hearing. 

When  property  stands  limited  to  A,  if  {and  only  if) 
B  should  have  a  child ^  and  B.  is  a  chadless  woman 
above  the  usual,  age  of  child-bearing,  tlie  court  will  nU 
treat  A,  as  having  no  interest  in  the  property. 

Therefore,  where  property  was  given  by  will  to  certain, 
persons  if  a  childless  woman  of  Jifty-f'>ur  should  hav€ 
children,  a  power  of  ad'^ancement  to  those  persons  i* 
respect  of  tJieir  *^  expectant  or  presumptive  s?iar€8  "  was 
exercisable  by  the  trustees. 

Appeal  from  Kekewich,  J. 

James  Hocking,  by  his  will  dated  the  2nd  of  March, 
1891,  gave  all  his  residuary  rejil  and  personal  estate 
whatsoever  and  wheresoever  to  trustees  upon  trust  to 
call  in  and  convert  into  money  and  (after  payment  of 
debts,  &c.)  to  invest  the  same,  and  out  of  th**  icoooie 
to  pay  annuities  to  his  sisters,  Amelia  Auu  Kockinit 
and  Emma  Loe,  and  to  other  persons.  The  will 
further  pronded  as  follows:  '* Should  my  sister, 
Amelia  Ann  Hocking,  marry  and  have  children,  then 
when  the  youngest  child  of  Amalia  Ann  Hocking  or 
Emma  Loe,  whichever  shall  be  the  youngest,  shall 
reach  the  full  ag^  of  twenty-one  years,  then  the 
whole  of  my  estate  shall  be  divided  equally  betweea 
all  the  children  of  Amelia  Ann  Hocking  and  BoBina 
Loe  in  equal  shares,  share  and  share  alike*'  (dause 
11).  *' Should  Amelia  Ann  Hocking  die  without 
being  married,  then,  when  the  youngest  child  of 
Emma  Loe  has  reached  the  f uU  age  of  twentj-oae 
years,  my  whole  estate  shall  be  divided  equally 
between  her  children,  share  and  share  alike** 
(dause  12).  *'  My  said  trustees  or  trustee  may, 
Buhjeot  to  the  payment  of  the  annuities  hereinbefori 
provi  led  for,  at  his  or  their  discretion,  raise  any  part 
or  parts  of  the  then  expectant  presumptive  or  then 
vested  share  or  fortune  of  any  child  of  the  said  £maia 
Loe  under  the  trusts  herein  contained,  not  exceeding 
in  the  whole  for  any  such  child  one-third  part  of  his 
or  her  then  expectant  presumptive  or  vested  share  or 
fortune,  and  apply  the  same  for  his  or  her  sapport, 
education,  advancement,  or  benefit"  (clause  13). 

The  testator  died  on  the  Ist  of  April,  1892.  In 
February,  1896,  A.  A.  Hocking  married  Qeonse 
Benmore,  who  died  in  1897.  Sbe  was  now  fifty- 
four  yeirs  of  age,  and  had  never  had  any  ohildr^ 
There  was  no  direct  evidence  that  she  was  past  child- 
bearing. 

Emma  Loe  had  four  children,  all  of  whom  were 
still  infants. 


(a.)  Eeported  by  B.  C.  Mackbnzib.  Esq..  lUrrister- 
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Court  op  Appeal. 


In  re  Hocking. 


Court  of  Appeal. 


The  t68tator*s  heir-at-law  and  sole  next- 
of-kiii  was  his  father,  William  Hocldng,  who 
died  intestate  in  1893.  The  defendant  Grace 
Hocking,  who  was  William  Hocking's  second 
wife,  was  his  administratrix.  The  trustees  of  the 
will  took  out  an  originating  summons  to  have  it 
d6tt-nDin€d,  first,  whetitier  the  power  of  advancement 
above  set  out  was  now  exercisable;  and,  secondly, 
whether  on  the  true  construction  of  the  wfll,  and  in 
the  events  which  had  happened,  the  residuary  estate 
of  the  testator  ought,  when  the  youngest  child  of 
Emma  Loe  attained  twenty-one,  to  be  divided  among 
the  children  of  Emma  Loe  and  their  issue  in  accord- 
ance with  the  directions  above  set  out,  or  who  was 
now  entitled  to  the  capital  and  income  of  the  testator's 
residuary  estate,  and  in  what  shares. 

Kekewich,  J.,  held  that  the  event  of  Mrs.  Ben  more 
marrying  and  having  no  children  was  not  provided 
for  by  the  will,  and  that  if  she  died  without  having 
had  a  child  the  estate  would  pass,  as  undi8i>osed  of, 
to  the  testator's  next-of-kin.  On  this  question  (as 
to  which  the  case  requires  no  report)  the  Court  of 
Appeal  affirmed  the  learned  judge's  decision.  Keke- 
wich, J.,  further  held  that  the  clause  conferring  the 
power  of  advancement  ceased  to  be  operative  if  it 
iboold  be  proved  that  Mrs.  Benmore  was  past  child- 
hesring. 

Mrs.  Loe's  children  appealed. 

Warrington,  Q,C,,  and  B.  J.  Parker,  for  the  appeal, 
dted  In  re  Dawson,  Johnston  v.  Hill,  37  W.  R.  61,  39 
Ch.  D.  155 ;  and  In  re  Lowvian,  Devenish  v.  Peeter, 
[1895]  2  Ch.  348,  43  W.  R.  Dig.  195. 

P.  0.  Lawrence,  Q.C,  and  B.  Younger,  for  the 
defendant  Grace  Hooking. 

Benshaw,  Q.C,,  and  W.  H,  Cozens-Hardy,  for  the 
trostees. 


R.  J,  Parker  replied. 


Cur,  adv,  vulU 


Aug.  11. — LiNDLEY,  M.  B.,  after  stating  the  nature 
of  the  order  made  by  Kekewich,  J.,  proceeded:  The 
question  is  whether  that  declaration  is  right.  It  is  a 
somewhat  novel  point,  and  we  took  time  to  consider 
it.  We  have  come  to  the  conclusion  that  the  declara- 
tion must  be  struck  out. 

In  In  re  Lowman,  Devenish  v.  Pester,  a  fund  was 
Kmited,  in  the  events  which  happened,  to  the  first  and 
oUier  sons  of  the  testator's  niece  Ellen,  with  remainder 
to  the  first  and  other  sons  of  his  niece  Flora.  Ellen 
was  seventy,  and  a  spinster.  Her  possible  son  was 
tile  only  person  who  stood  in  the  way  of  Flora's  son. 
!Dw  court  ordered  the  fund  to  be  paid  to  Flora's 
second  son,  the  eldest  having  died  before  he  attained 
a  vested  interest.  The  courc  deprived  no  living 
person  of  a  possible  interest,  nor  has  it  ever  done  so 
that  I  know  of. 

If  property  is  given  to  A,  in  the  event  of  6.  having 
ooculdren,  can  A.  claim  that  property  before  the 
death  of  B.  ?  My  answer  is :  No,  neither  at  law  nor 
in  equity,  unless  B.'s  possible  child  is  the  only  person 
who  can  deprive  A.  of  the  property.  When  that  is 
the  case  the  Court  of  Chancery  has  ordered  funds 
imder  its  control  to  be  paid  to  A.  when  satisfied  that 
B.,  owing  to  her  age,  can  have  no  child. 

igain,  if  property  is  given  to  A.  in  the  event  of  B. 
Baring  a  child,  the  court  has  never  gone  the  length  of 
nying  that  Au  can  be  treated  in  B.'s  life -time  as 
baring  no  interest  in  the  property.  The  old  law  as 
to  the  dower  is  opposed  to  any  such  view.  If  a 
woman,  however  ola,  marries  a  tenant  in  fee  or  fee 
tail,  to  which  her  issue,  if  any,  can  succeed,  she  is 
flotitled  to  dower,  although  a  woman  whose  issue 
<Mnot  succeed  to  the  property  is  entitled  to  no^e ; 


see  Co.  Lit.  30b  aod  40a  and  40b.  and  In  re  Dawson, 
Johnston  V.  IlilL  The  woman,  howevnr,  must  be  nine 
years  old  at  the  death  of  her  husband,  which  is 
curious :  Co.  Lin.  33a.  I  have  looked  in  vain  for  any 
case  in  which  the  court  has  deprived  one  peraon  of 
the  chance  of  becoming  entitled  to  the  property  if 
another  should  die  childless  or  have  a  diild.  Nor 
ought  the  court  so  to  do. 

The  declaration  should  therefore  be  varied,  and 
instead  thereof  it  should  be  declared  that  the  discre- 
tion of  the  trustees  under  clause  13  of  the  will  can  be 
exercised  during  the  life  of  Mrs.  Benmore. 

Chitty,  L.J. — I  am  of  the  same  opinion.  We  have 
construed  this  will  by  the  light  of  clause  II,  which 
was  the  only  one  material  to  the  point  upon  which 
we  are  now  giving  judgment.  The  children  of  Mrs. 
Loe  were  given  an  interest  in  the  whole  of  the 
testator's  estate  in  the  event  of  the  testator's  sister 
Amelia,  who  is  now  living  and  is  a  widow,  but  has  no 
child,  having  children. 

I  agree  with  the  law  as  stated  by  the  Master  of  the 
Bolls,  and  I  think  that  Jee  v.  Audley,    I  Cox  Ch. 
Cas.   324,  when  considered,  is  an  authority  for  the 
propositions  which  he  has  laid  down.    It  is  quite 
true  that  Jee  v.   Audley  was  a  case  in  which  the 
doctrine    of    x>®rpetuity  came  into  question,  but  it 
appears  to  me  to  apply  to  a  limitation  such  as  we 
have  now  under  consideration.     As  is  well  known, 
the  court  first  construes  the  will,  and  finds  out  from 
the  language  of  the  testator  what  is  the  true  effect  of 
its  limitations.     In  Jee  v.  Audley  there  was  a  gift 
on  au  indefinite  failure  of  the  issue  of  the  testator's 
kinsman  John   and    John's  wife   Elizabeth.      John 
and  his  wife   Elizabeth  were    both    seventy  years 
of   age;     but  Lord    Kenyon  declined    to    consider 
that  it  was  impossible  that  those  two  old  people  could 
have  a  child,  and  said  that  consequently,  that  being 
his  construction  of  the  will,  he  should  apply  the 
measure  of  the  rule  against  perpetuities.      He  also 
said— and  I  think  that  this  was  good  sense — that  it 
would  be  a  very  dangerous  experiment,  and  likely  to 
introduce  the  greatest  inconvenience,  to  give  latitude 
to  what  he  called  **  such  sort  of  conjecture."      It  is, 
perhaps,  more  than  a  sort  of  conjecture ;  but  that  is 
the  expression  that  he  used,  because  if  the  law  had 
been  otherwise  than  as  he  stated,  then,  according  to 
the  declaration  that  has  been  made  in  the  judgment 
under  appeal,  there  would  be  the  right  of  a  person 
claiming,  as  the  next-of-kin  of  the  testator  do  here, 
to  say  of  any  married  woman,  however  young  she 
was,  that  on  medical  testimony  it  was  impossible  that 
she  could  have  a  child.    That  sort  of  thing,  of  course, 
has  never  been  allowed— that  is  to  say,  the  natural 
law  is  not  taken  into  consideration  as  against  the 
form  of  the  limitation  itself.      The  case  would  apply 
also,  if  this  contention  were  to  succeed,  to  the  case  of 
a  man  who,  by  medical  evidence,  might  be  shown  to 
be  incapable  of  being  the  father  of  a  child.      There- 
fore it  is  that  I  think  that  Jee  v.  Audley  has  a  bearing, 
and  a  very  close  one,  upon   the  present  case.     I 
mentioned  in  my  judgment  in  In  re  Dawson,  Johnston 
V.  Hill,  the  case  of  dower  from  Coke.     I  shall  not 
repeat  what  I  then  said.      Lord  Coke  puts  it  very 
neatly,  but  in  his  quaint  language,  in  the  same  pro- 
position. After  mentioning  soofe  statements,  including 
one  that  in  his  time  a  woman  over  threescore  years 
old  **  hath  had  a  child,"  he  adds,  **  Ideo  non  definitar 
injure^'  (Co.  Lit.  40a);  which  I  said  that  I  then 
understood,  and  which  I  now  think,  to  mean  that  no 
legal  proposition  can  be  founded  on  the  impossibility 
of  issue.    That  is  an  old  authority,  but  still,  I  think, 
an  authority  in  the  present  case. 

For  these  reasons,  I   think  that  as  long  as  the 
testator's  sister  Amelia  is  living  the  power  Qontaioed 
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in  clause  13,  which  related  to  the  expectant  and 
presumptive  as  well  as  to  the  then  vested  shares — of 
course  these  are  not  vested — ^is  exercisable  by  the 
trustees,  the  po^er  being,  as  has  been  pointed  out, 
not  merely  for  advancement,  but  for  support,  educa^ 
tion,  or  benefit,  the  latter  word  being  the  largest. 

Collins,  L.J. — I  am  of  the  same  opicion. 

Appeal  allowed. 

Solicitors,  Field ,  Roscne^  &  Co,^  for  Ford,  Harris,  & 
Ford,  Exeter;  Kijig,  Wigg,  <fc  Co.,  for  c/.  P.  Blight, 
Oallington ;  Rohbina,  Billing,  &  Co  ,  iot  Paige  &  Qrylls, 
Bedruth. 


Hfigl^  (S^ourt  of  justice. 


Chan.  Div.  ) 


Stirling, 


Oct.  26 ;  Nov.  5. 

In  re  NouBSE. 
Hampton  v.  Nourse.  (a.) 

Will — Condition — Gift  on  marriage  with  consent —  Con- 
dition precedent — Alternatioe  gift. 

A  condition  of  marriage  with  consent,  attached 
to  a  gift  of  personal  estate  is,  as  a  general  rule,  void 
as  far  as  the  consent  is  concerned,  even  though  it  he 
a  condition  precedent.  This  rule,  however,  does  not 
apply  where  there  is  a  gift  over  or  an  alternative  gift. 

Accordingly,  a  testator,  having  given  an  annuity  to 
his  son  for  life,  with  an  additional  annuity  in  the  event 
of  his  marriage  with  the  consent  of  the  trustees  of  the 
will. 

Held,  that  the  testator  had  provided  for  his  son  either 
way  by  means  of  an  alternative  gift,  and  that  the  con- 
dition, therefore,  was  good  as  failing  within  that  class  of 
exceptions  to  the  general  rule  which  was  established  in 
Gillet  V,  Wray,  I  P.  Wms.  284. 

This  was  a  summons  by  one  of  the  defendants  in  an 
action  to  administer  the  estate  of  James  Nourse,  who 
died  on  the  4th  of  April,  1897,  and  raised  the  question 
of  the  validity  of  a  condition  wbiuh  the  testator  had 
annexed  to  an  annuity  in  the  event  of  the  marriage  of 
his  son,  who  was  the  pres«<nt  applicant. 

The  facts  were  as  follow:  By  his  will,  dated 
the  29th  of  September,  1894,  the  testator  gave 
ta  hi^  son,  H.  J.  Nourse,  an  annuity  of  £2,000 
for  his  life,  "and  if  he  shall  marry,  or  shall 
have  married  either  in  my  lifetime  or  after  my 
decease,  an  additional  annuity  of  £1,000.**  He  also 
gave  an  annuity  of  £1,000  to  his  son's  widow,  if  his 
son  should  die  leaving  a  widow.  He  then  directed 
the  accumulation  of  surplus  income  for  a  period  of 
twenty-one  years  after  his  decease  if  his  son  or  his 
son*s  widow  should  so  long  live,  and  that  at  the  ex- 
piration of  that  period  the  surplus  incime  of  the 
investments  and  accumulations  should  be  paid  to 
•uch  of  the  daughters  and  granddaughters  of  his 
cousins  Frands  and  Thomas  Carey  as  should  be 
living  at  his  decease,  and  subject  to  the  preceding 
trusts  the  trustees  should  stand  possessed  of  the  trust 
premises  in  trust  for  the  issue  of  his  son  as  his  son 
should  appoint,  and  in  default  of  appointment  for 
his  son's  children  equally  on  attaining  the  age  of 
twenty-one  years,  or  in  the  c»*se  of  daughters  marry- 
ing under  that  age,  in  equal  shares  as  tenants  in 
common.  And  subject  to  the  preceding  trusts  in 
trust  for  the  daughters  and  granddttughters  living  at 

(a.)  Beported  by  J.  I.  Stirlinq,  Esq.,  BarristtJA-itt- 

Law, 


his  decease  of  F.  and  T.  Carey  in  equal  shares  as 
tenants  in  common. 

By  a  codicil  dated  the  30th  of  May,  1895,  the 
testator  declared  as  follows :  *'  I  dinxst  that  the 
annuity  of  £1 000  by  my  said  will  beqa«9athed 
to  my  son  Henry  James  Duncan  Nourse  in  the 
event  of  his  marriage  shall  ba  payable  to  him 
only  if  he  shall  have  married  in  my  lifetime  with 
my  previous  coaseut  in  writing  or  after  my  deatii 
with  the  previous  consent  in  writing  of  the  trusteei 
for  the  time  heing  of  my  said  will.*'  Aud  the  oodioi 
contained  a  similar  direction  with  reference  to  the 
annuity  of  £1,000  b^'queathed  to  his  son*s  widow. 

The  testator's  will  and  codicil  were  duly  proved  Ott 
the  8th  of  May,  1897. 

The  estate  of  the  testator  included  no  realty. 

An  action  was  commenced  by  the  executors  for  the 
administr.«lion  of  the  testator's  estate.  H.  J.  Nome, 
the  testator's  son,  was  still  unmarried,  and  he  now 
issued  the  present  summons  asking  for  a  declaration 
that  the  conditions  attached  to  the  annuities  g^ vents 
himself  and  his  widow  respectively  were  iaoperAtive. 

The  question  as  to  th*i  widow's  annuity  was  not 
argued. 

C,  E,  Jenkins,  Q,G,,  and  Petersen,  for  H.  J.  Noarie. 
— The  question  is  whether,  taking  the  will  audojdieil 
together,  the  obtaining  the  consent  of  the  trustees  ii 
a  condition  precedent  or  a  condition  sabsequeat 
Talcing  first  the  case  of  a  conditio  a  subsequ^mt,  ws 
understand  the  law  to  be  this :  th^t  a  gift  of  personai 
estate  to  which  is  annexed  a  condition  of  marrisge 
with  consent  is  void  qua  the  consent,  except  in 
certain  cases,  of  which  the  best  known  is  the  case  of  s 
gift  over.  The  case  of  an  alternative  gift  is  another 
exception.  It  will  probably  be  argued  that  this  is  t 
condition  precedent.  We  submit,  however,  that  the 
law  is  the  same  whether  the  condition  ba  preeedent 
or  subsequent :  Semphill  v.  Bayly,  Pre.  Ch.  562,  sad 
cases  cit^  in  Yiner's  Abr.,  vol.  o,  p.  3-13,  heading 
Condition,  para.  41.  The  general  rule  is  laid  do«ii 
in  Reynish  v.  Martin,  3  Atk.  330.  Tuere  is  plenty  of 
authority  that  the  marriage  must  tak<«  place,  and 
that  the  condition  of  consent  is  the  only  thing  dii- 
regarded:  Elton  v.  Elton,  3  Atk.  aOl;  Oarbui  t. 
Hilton,  1  Atk.  381  ;  Atkins  v.  Hiccocks,  1  Atk.  500; 
Gray  v.  Gray,  23  L.  B.  Ir.  399 ;  Jarman  on  WiUs, 
ed.  6,  p.  887. 

The  cas4«  of  Crengh  v.  Wilson,  2  Vem.  572; 
Gillet  V.  Wray,  1  P.  Wms,  284  ;  Stackpolev.  Beaumont, 
3  Ves.  89 ;  tounge  v.  Furse,  o  W,  EL.  394,  8  De  Q. 
M.  &  G.  75,  all  fall  within  the  exception  to  the 
general  rule,  as  being  case  4  either  of  gifts  over  or 
of  alternative  gifts.  But  if  any  of  tnese  cases  cannot 
be  brought  within  these  exoeptions,  they  must  be 
taken  to  be  overruled  by  Reynish  v.  Martin. 

Upjohn,  Q.C.f  and  Whinney,  contra. — ^We  submit 
that  this  condition  is  an  effective  one  and  not  is 
terrorem.  We  nubmit  that  on  the  true  oonstmotioii 
of  the  will  this  condition  cannot  be  anything  but  t 
condition  precedent,  as  it  is  a  condition  which  most 
be  complied  with  before  the  gift  can  take  effect.  We 
admit  that  Reynish  v.  Martin  is  an  authority  sgiixot 
us  if  the  case  f Uls  under  the  geaer^l  rule.  We  wsf, 
however,  that  the  general  rule  d  >es  not  apply  to  the 
present  case :  Harvey  v.  Aston,  I  Atk.  361 ;  Stackpokr* 
Beaumont,  3  Ves.  89 ;  Scott  v.  Tyler,  2  Bro.  Ch.  431, 
2  Dick.  712,  I  W.  &  Tu.  L.  C.  535.  At  any  rate  there 
are  excep'ijus  to  the  rule,  and  we  submit  tnat  this  is 
a  case  of  an  alternative  gift,  like  Oreagh  v.  Wiliont 
Gillett  V.  Wray,  and  Holmes  v.  Lysaght,  4  Bro.  Psrl. 
Cas.  185  (in  Tomlin's  Edition,  2  Br.  261).  Bat  we 
also  submit  that  th«-re  is  here  in  effect  a  gif  c  over. 
A  direction  that  a  gift  shall,  on  breach  of  a  condition, 
fall  intg  residue  is  eqiuvth-eui^  ta  ^  git%  Qver.    Tli§ 
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preteoi  case  therefore  falls  within  the  other  class  of 
exoeptioDs :  Lloyd  y.  BranUm^  3  Mar.  108. 

P.  5.  Slokes,  in  the  same  interest. — ^The  present 
casb  can  be  distingiiished  from  Beynish  ▼.  Martin 
becKose  in  that  case  there  was  no  provision  made  for 
the  daughter  at  all. 

BuUher^  Q.C,  and  WarUera  Horne,  for  the  trustees 
of  the  will. 

Jenkins,  Q.C,  in  reply. — ^Even  if  it  cannot  be  main- 
tained that  this  is  a  condition  subsequent,  the  general 
mle  laid  down  in  Beynish  ▼.  Martin  applies.  This 
case  has  not  bt-en  shown  to  fall  within  either  class  of 
exceptions,  and,  further,  the  cases  cited  as  authorities 
for  the  t^xceptioDS  were  all  decided  before  Reyniah  v. 
MarHn,  [Stielinq,  J. — But  they  were  not  over- 
ruled by  it.]  I  submit  that  this  is  not  a  gift  by  way 
of  substitution:  Hick  ▼.  PendurviSj  2  Eq.  Ca.  Abr. 
212,  2  Fieeni.  41.  ^Whinney  referred  to  Jarman 
on  Wills,  6th  ed.,  p.  388.]  As  to  Scott  ▼.  Tyler, 
Lord  Thurlow  seeius  to  have  had  no  doubt  that 
Beynish  v,  Martin  was  good  law.  On  the  true  con- 
struction of  this  will  there  is  no  alternation  or  sub- 
stitution. Nor  is  there  any  gift  over  :  Bellasis  v. 
Ermine,  Gas.  in  Oh.  22;  Wheeler  v.  Bingham,  3  Atk. 
364.  CHIUti  ▼.  Wray,  does  not  lay  down  any  gf  neral 
rale  of  law. 

Cur*  adv,  vult, 

SiXBLnrG,  J. — ^The  question  which  arisis  on   this 

summons  is  whether  a  condition  which  a  testator  has 

8^n  fit  to  annex  to  an  annuity  in  the  event  of  the 

maniage  of  his  son  is  a  condition  in    restraint    of 

marriage,  and  therefore  bad  according  to  law.     [His 

lordship  stated  the  terms  of  the  will  and  codicil  to 

the  effect  set  forth  above,  and  after  remarking  that 

they  must  be  taken  together,  continued :]    I  cannot 

give  any  decision  as  to  the  son's  widow's  annuity,  but 

tiist  must  be  borne  in  mind  in  construing  the  gift  to 

the  8on«  As  to  the  nature  of  the  condition,  it  seems  to 

me  that  it  must  be  treated  as  a  condition  precedent 

and  not  as  a  condition  subsequent.    Then  the  question 

arises,  is  it  valid  or  invalid  ?    If  one  had  to  deal  with 

it  according  to  the  Enslish  common  law  it  would  be 

valid,  as  is  shown  by  deGisions  as  to  real  estate,  and 

the  donee  if  he  married  without  consent  would  not  be 

entitled  to  take  the  benefit  of  the  devise,  he  would  not 

he  entitled  unless  he  satisfied  the  condition.     But  that 

IS  not  so  as  regards  pure  personalty,  and  in  the 

present  case  the  testator  had  no  real  estate.     The 

doctrine  was  laid  down    and    established   by    Lord 

Bardwicke  in  Beynish  v.  Marti ju    There  a  mother  by 

her  will    said  that  if  her  daughter  married    with 

the    consent    of    the   trustees    or    the    major    part 

of  them  signifiid  in  writing,  before  such  marriage, 

'Uhen  and  not  otherwise  I  give  and  devise  unto  my 

isid  daughter  Mary   the  SLm   of  £800";   and  the 

testatrix  directed  another  daughter  Martha  (to  whom 

ihehad  devised  all  her  real  (state)  to  pay  her  £30 

yearly  whilst  she  continued  Fole,  by  payments  of  £15 

each  on  May  Day  and  All  Saint's  Day,  and  charged 

sllher  real  estate  with  debts  of  all  kinds  and  legacies. 

The  daughter  Mary,  after  the  death  of  the  mother, 

mairird  the    plaintiff   without    the  consent  of  the 

trostees,  and  died  soon  after,  but  before  her  death  the 

trustees  declared  their  consent  and  approbation  in 

vriting.      The   Lord    Chancellor  directed  that  the 

plaintiff  should  be  paid  the  arrears  of  the  £30  pro 

^eia  until  the  marriage,   ard  in  case  the  personal 

estate  should  Ve  exhausted  by  payments  of  debts,  so 

vuch  of  the  real  estate  should  be  sold  as  would  pay 

the  £800  and  arrears  of  the  annuity.  On  the  face  of 
that  I  may  remark  that  payment  of  the  annuity  of 

£30  was  only  while  the  aimuitant  continued  sole, 

ud  was  not  dependent  upon  whether  she  married 


with  or  without  consent.  As  to  the  £800,  Lord 
Hardwicke  says  :  "I  apprehend  that,  taking  this 
as  a  mere  personal  legacy,  the  plaintiff,  by  the 
rules  of  the  civil  and  ecclesiastical  law,  and  which 
have  been  constantly  adhered  to  in  this  court,  will  be 
entitled  to  the  legacy ;  for  it  is  an  established  rule  in 
the  civil  law,  and  has  long  been  the  doctrine  of  this 
court,  that  where  a  personal  legacy  is  given  to  a  child 
on  condition  of  marrying  with  consent,  that  this  is 
not  looked  on  as  a  condition  annexed  to  the  legacy, 
but  as  a  declaration  of  the  testator  in  terrorem.  This 
rule  is  so  strictly  adhered  to  in  the  ecclesiastical  court 
that  the  marrying  without  consent  is  not  considered 
there  as  a  breach  of  the  condition,  although  the 
leg^y  is  actually  g^ven  over ;  but  that  rule  has  not 
been  carried  so  far  in  this  court,  for  in  many  instanoes 
here  it  has  been  considered  as  a  breach  of  the  condi- 
tion, and  the  legacy  thereby  forfeited.  But  that 
differs  from  the  present  case,  because  here  the  leg^y 
is  given  to  Mary  only,  without  any  limitation  over. 
But  then  it  was  objected  that  there  is  a  strong  and 
material  difference  between  a  condition  precedent  and 
subsequent,  and  this  being  a  condition  precedent, 
and  as  the  condition  was  not  performeo,  nothing 
vested  because  the  event  was  not  come  on  which  the 
legacy  was  to  take  effect.  Undoubtedly  this  is  true 
in  general,  both  in  law  and  equity,  but  I  do  not  find 
that  the  civil  or  ecclesiastical  law  have  made  any  dis- 
tinction between  conditions  precedent  and  subsequent, 
but  that  in  both  cases  the  condition  as  such  is  merely 
void."  In  that  case  the  Lord  Chancellor  held  that 
the  condition  was  inoperative  and  the  legacy  payable, 
and  made  a  decree,  in  case  the  personal  estate  should 
be  exhausted,  that  the  plaintiff  should  receive  satis- 
faction out  of  the  real  estate.  That  is  a  decision 
that,  though  the  condition  was  precedent,  it  was 
iuoperative,  ai  d  the  legatee  was  entitled  to  the 
legacy  though  the  condition  was  not  fulfilled.  There 
has  been  no  case  cited  before  me  to  throw  any  doubt 
upon  that  decision.  That  decision  is  plain  and  clear, 
and  would  be  easy  to  apply;  but  Lord  Hardwicke 
pointed  out  that  the  rtde  of  the  civil  and  ecclesiastical 
authorities,  in  cases  where  the  legacy  was  given  over, 
had  not  been  so  fully  followed  or  carried  out  to  the 
same  extent  in  the  Court  of  Chancery.  In  Lloyd  v. 
Branton  Sir  William  Grant,  M.B.,  refers  to  this  dis- 
tinction, aud,  after  saying  that,  whatever  diversity  of 
opinion  there  may  have  been  with  reepect  to  the 
necessity  of  a  devise  over  in  the  case  of  conditions 
precedent,  a  subsequent  condition,  without  such  a 
devise,  of  forfeiture  on  marriage  without  consent  has 
never  been  enforced,  goes  on  to  say:  ** Different 
reasons  have  been  assigned  by  different  judges  for  the 
operation  of  a  devise  over.  Some  have  said  that  it 
afforded  a  dear  manifestation  of  the  intention  of 
the  testator  not  to  make  the  declaration  of  forfeiture 
merely  in  terrorem,  which  might  otherwise  have  been 
presumed.  Others  have  said  tba^  it  was  the  interest 
of  the  devisee  over  which  made  the  difference,  and 
that  the  clause  ceased  to  be  merely  a  condition  of 
forfeiture  aud  became  a  conditional  limitation  to 
which  the  court  was  bound  to  give  effect."  That 
exception  (of  a  gift  over)  does  not,  I  think,  cover 
the  present  case,  and  what  was  relied  upon  in 
argument  was  another  class  of  exceptions  which 
was  established  in  Oillet  v.  Wray,  That  rule 
was  this.  One  by  will  left  an  annuity  of  £10  to 
his  granddaughter,  and  afterwards  by  a  codicil 
declared  that  if  his  granddaughter  should  marry 
with  the  consent  of  his  trustees,  then  she  should 
have  £150  in  lieu  of  the  annuity,  which  should  cease. 
The  granddaughter  married  without  the  cr  nsent  of 
the  trustees.  Whereupon  it  was  objecter*  that  the"^ 
restraint  on  marriage  was  only  in  terrortm,  and  that 
tl  e    granddaughter,    notwithstanding    her    having 
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married  as  above,  ought  to  have  the  £150  portion. 
But  Lord  Copper  decreed  the  contrary,  saying  there 
was  a  provision  made  either  way,  and,  where  the 
provision  was  in  the  alternative  and  tiiere  was  a 
condition  precedent  to  the  gift  of  the  portion — 
namely,  of  marriage  with  consent,  and  that  was  not 
performed,  and  the  donee  was  still  provided  for, 
thongb  not  with  the  greater  portion,  equity  in  that 
case  did  not  relieve.  Prior  to  that  decision  of  Lord 
Oowper  there  had  been  decisions  in  an  opposite  sense. 
And  in  ScoU  v.  Tyler  Lord  Thnrlow  says :  **  It  was 
made  a  question  formerly  what  a  legatee  should  take 
on  her  marriage  under  a  bequest  of  £200  if  she 
married  or  £100  if  she  did  not.  Some  thought  £300, 
some  £200,  some  £100.  In  our  books  we  find  it 
determinnd  formerly,  in  the  case  of  a  greater  legacy 
given  upon  marriage  with  consent  or  after  a  certain 
age,  and  a  less  in  the  other  events,  that  the  greater 
legrtcy  was  not  forfeited  by  marrying  against  the 
condition ;  but  those  decisions  happened  in  the  period 
alluded  to  before,  when  the  worth  of  the  alliance  was 
thought  a  sufficient  reason  for  a  favourable  inter- 
pretation, as  it  was  called,  of  the  condition;  buc 
Lord  Gowper  determined  otherwise  on  alternative 
bequests.**  Lord  Thurlow  recognized  the  decision  of 
Lord  Cowper,  whose  decision  has  been  taken  to  settle 
the  law  down  to  the  present  time.  I  must,  therefore, 
take  this  exception  to  the  general  rule  as  laid  down  in 
Beynxsh  v.  Martin,  Whether  or  not  I  should  myself 
have  taken  the  same  view  as  was  taken  in  Oillet  v. 
Wray  it  is  not  necessary  to  decide.  There  is  the 
exception  which  has  been  established. 

Then  the  question  is,  Does  the  present  case  fall 
within  it  P  The  language  used  by  the  testators  in  the 
two  cases  is  not  the  same,  but  there  seems  to  me  to 
be  no  difference  in  substauce.  Lord  Thurlow  treats 
generally  the  question  of  a  larger  sum  if  the  donee 
marries  and  a  smaller  sum  if  she  does  not.  In  the 
present  case  the  gift  is  a  smaller  one  if  the  son  does 
not  marry  and  a  larger  one  if  he  does.  It  seems  to 
me  the  cases  are  substantially  the  same  and  ought  to 
be  governed  by  the  same  rule.  This  seems  to  me  to 
be  in  accordance  with  the  decision  in  the  Irish  case  of 
HolmeB  V.  Lysaght.  That  case  was  taken  before  the 
H«*u8e  of  Lciids  but  was  settled  by  a  compromise,  and 
so  is  of  un  great  authority.  I  think,  therefore,  that 
the  condition  is  operative. 

Solijitors,  CorscUtSj  Mossopy  d;  Berney ;  Monro, 
Slack,  &  Co,,  for  Wheeler  tfe  McCutcheon,  Belfast;  L.  C. 
Webb ;  Pollock  A  Co, 
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Wiight 
In  re  LoNDCN  Drapery  Stores  (Limited;,  (a.) 

Company — Winding  up — Supervision    order — Pending 
action — Costs  prior  to  winding  up — Payment  in  full. 

The  costs  of  an  action  begun  by  a  company  while  a 
going  concern  and  continued,  with  leave,  by  the  liquidators 
after  the  company  has  been  ordered  to  be  wound  up  under 
supervision,  and  in  which  judgment  was  entered  in  \ 
favour  of  the  defendant  with  costs,  are  payable  in  full 
even  when  the  order  granting  the  liquidators  leave  to 
continue  the  action  is  silent  on  the  subject. 

The  company  while  a  going  concern  had  com- 
menced an  action  against  Earl  Brownlow.  While  the 
trial  was  pending  the  company  passed  an  extra- 
ordinary resolution  to  wind  up  voluntarily,  a  super- 

(a.)  Beported  by  C.  W.  Mead,  Esq..  Banister-at- 

Law. 


vision  order  baing  afterwards  m-ide.  The  liqaiUtdrs 
decided  to  continue  the  action,  and  obtained  the  les?e 
of  the  court  to  do  so.  On  the  trial  of  the  actioi 
the  defendant  (Earl  Brownlow)  obtained  jadgment 
against  the  company  with  costs.  The  question  which 
had  now  to  be  decided  was  whether  the  ddfendant 
was  entitled  to  his  fall  costs  in  the  action  daring  th9 
time  that  the  company  was  a  going  concera,  or 
whether  he  could  only  prove  in  the  winding-up  for 
these  costs  and  rank  for  dividend  with  the  othsr 
creditors  of  the  company. 

H,  F.  Manisty,  for  E»rl  Brownlow. — If  the 
company  had  been  successful  in  the  action  it  would 
have  been  paid  the  costs  of  the  suit  in  full,  and  as  it 
has  failed  it  must  niw  p^y  the  in  in  full :  Bo'pU>n,  ▼. 
Boynton,  27  W.  R.  82o .  4  App.  Cas.  733.  In  Cook  r. 
Hathaway,  17  W.  B.  1057,  L.  B.  8  Eq.  612,  the  assigned 
in  bankruptcy  was  stayed  from  proceeding  with  t 
suit  of  the  bankrupt,  who  had  bean  ordered  to  pay 
certain  costs,  until  such  costs  were  paid.  The  ooito 
are  payable  and  not  provable. 

Martelli,  for  the  liquidators. — Where  nothing  is  said 
as  to  costs  in  the  order  giving  leave  to  the  liquidators  to 
continue  the  action,  the  costs  incurred  before  winding 
up  are  only  provable  in  the  ordinary  way. 

He  also  quoted  Buckley  on  the  Companies  Acts, 
7th  ed.,  p.  271,  and  In  re  Snyder  Dynamite  ProjectUs 
Co,,  [1893J  W.  N.  37. 

Wright,  J.— It  seems  to  me  that  the  liability  of 
the  liquidators  to  pay  the  costs  in  full  may  be  held 
to  follow  upon  what  was  laid  down  by  L  jrd  Gdims 
in  Boynton  ▼.  Boynton,  when,  dealing  with  the  case  of 
an  executor  who  had  obtained  an  order  allowing  him 
to  continue  the  proceedings  in  an  action  instituted  by 
his  testator,  he  said  :  '*  He  " — that  was  the  exeoatci 
— **  thus  adopted  the  suit,  and  adopted  it  ab  initio. 
Had  he  been  successful  on  the  appeal  he  would  have 
retained  the  cancelled  deed,  and  received  the  ooffes 
ordered  to  be  paid  to  Lady  Boynton,  together  with 
the  costs  of  the  appeal,  and,  as  he  has  failed,  he  most, 
according  to  the  well-settled  practice  of  ihe  ooiirt» 
submit  to  an  order  for  payment  of  costs  personaUy.** 
Of  course  that  does  not  carry  the  matter  the  whole 
way,  because  the  question  here  is  not  whether  the 
liquidator  is  liable  to  pay  the  costs,  but  whether  the 
company  is  liable  to  pay  them  in  full.  It  may  vary 
well  be  that  in  giving  leave  to  a  liquidator  to  oontinae 
an  action  a  term  ought  to  be  inserted  in  the  order 
that  the  liquidator  if  he  fails,  should  pay  the  costs  of 
the  defendant  in  full,  but  it  does  not  follow  that, 
because  there  is  no  such  term  in  the  order,  the 
liquidator  is  not  liable  to  do  so.  It  seems  better  to  hold 
that,  as  the  company  would  have  got  all  the  ooets  if 
it  had  succeeded  in  the  action,  it  ought,  if  it  fails,  to 
be  held  liable  to  pay  all  costs  in  full  of  the  defendant 
That  seems  to  me  only  just  and  reasonable.  No 
authorities  directly  in  point  have  been  cited  before 
me,  but  it  seems  to  be  more  reasonable  to  hold  that, 
if  in  the  interests  of  the  company  a  liquidat<nr  elects 
that  an  action  commenced  by  it  should  be  continued, 
the  assets  of  the  company  should,  if  the  action  fails, 
boar  the  whole  of  the  costs,  than  to  hold  that  a  part 
of  them  should  be  thrown  upon  the  saooessfol 
litigant. 

Solicitors,  Nicholl,  Manisty,  &  Co, ;  W,  H,  Wamir* 
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Fbaois,  Times,  &  Co.  v,  Thb  Sea  Insukancb  Co.  (Limited). 


High  Cottbt. 


Jane  24,  29;  July  4,  1898. 


I  aB.  Div.    I 
|(Bigham,  J.)  f 

■RAas,  Times,  &  Co.  v.  The  Sea  Insurance  Co. 
F  (Limited),  (a.) 

fRsuranee — Marine — Arma  and  ammunition  shipped  to 
foreign  country  in  time  of  peace — Capture  ^Alleged 
pn^ihition  of  foreign  country  against  importation  of 
such  goods — Alleged  concealment  of  fact  material  for 
calculating  risk — A  lleged  illegal  venture  —  Validity  of 
policy. 

The  plaintiffs  insured  with  the  defendants  arms  and 
munition  for  delivery  at  certain  ports  in  the  Persian 
»lf  under  a  policy  which  covered  **  capture  at  sea,** 
%e  goods  were  seized  and  confiscated  by  an  English 
n-of'iDar,  acting,    it  was  alleged^   on  behalf  of  the 
'an  Oovernment,    under  an  edict  passed  in   1881 
Mt  which  had  never  been  enforced  so  long  as  the  duty 
andedfor  import  of  such  goods  was  paid)  prohibiting 
e  importation  of  arms  and  ammunition  into  Persia, 
Held,  that  the  plaintiffs  could  recover  on  the  policy ^ 
use  there  had  been  in  fact  no  wilful  concealment  on 
ir  part  from  the  underwriters  of  the  risk  of  seizure; 
if  they  kneio  of  the  edict,  they  had  no  reckon  to 
ise  that  it  would  be  enforced  so  long  as  the  duty 
hie  vfUi  forthcoming.     Ntrr  was  the  poliry  void,  as 
ng  on  goods  shipped  for  an  illegal  venture,  for  the 
pcrtation   of   such   goods   into   Persia,    was   neither 
trary  to  the  law  of  Persia  as  that  law  was  in  practice 
Iminisiered,  nor  illegal  by  the  law  of  the  country  of 
assured,  England  being  at  the  time  in  amity  with 

Commercial  canse. 

Tbis  WS8  an  action  tried  by  Bigbam,  J.,  without  a 

The    plaintiffs    claimed    for    loss   of    goods 

ting  of  arms   and  ammunition,  insured  under 

ro  policies  of   marine  insurance  effected  with  the 

fendant  company.    The  ' *  warranty  free  of  capture  '* 

had  been  struck  out  of  the  policies,  and  tbe 

insured  against  were  '*  men-of-war,  enemies, 

ngs  at  sea,  arrests,  restraints  and  detainments, 

aU  other  perils  as  well  as  all  misfortunes.*     The 

Is  were  seised  on  the  voyage,  and  the  plaintiffs 

imed  as  and  for  a  total  loss.     The  defendants 

liability,  alleging  that  the  policies  were  void 

lose  the  plaintiffs  had  concealed  a  material  fact — 

lely,  that  tbe  importation  of  arms  and  ammunition 

Persia  was  forbidden  by  an  edict  of  the  Persian 

>vcmment,  made  in  1881.  and  the  voyage  being 

an  illegal  venture  the  policies  were  rendered  void. 

Pickford,  Q  C,  and  Hollams,  for  the  plaintiffs, 
lied  that  the  voyage  was  an  illegal  venture  since  its 

^ject  was  neither  opposed  to  the  law  of  the  nation  of 
assured  nor  to  the  law  of  uations,  and  they  relied 
PlanchS  V.  Fletcher,  1  Doug.  261. 

Joseph  Walton,  Q.C.,  Carver,  Q.C,  and  Scrutton, 
fcr  the  defendants,  cited  Redmond  v.  Smith, 
7  Man  &  G.  457,  aud  De  Wiitz  v.  Hendricks,  2 
Biog.  314.  Planchi  v.  Fletcher  was  disapproved  of 
bj  teveral  text- writers,  and  had  never  been  followed 
by  any  judge :  see  Amould  on  Marine  Insurauce,  6th 
ed.  694  ;  Pollock  on  Contracts,  p.  307. 

Cur,  adv,  vult. 

BiGHAM,  J.  —  This  was  an  action  brought  by 
tbe  plaintiffs,  who  are  merchants  carrying  on 
business  in  London  and  at  Bushire  in  Persia  and 
at  Muscat*  against  the  defendants,  who  are  under- 
writers, on  two  policies  of  marine  insurance  to 
recover  a  total  loss  caused  by  a  capture  at  sea  of 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 

at-Law. 


the  goods  insured.  The  policies  were  dated  respec- 
tively the  29th  of  November,  1897,  and  the  6th  of 
December,  1897.  Tbe  first  policy  was  descnbed  to  be 
on  four  cases  of  cartridges,  valued  at  £125,  per  steamer 
Baluchistan,  London  to  Bahrein  and  (or)  other  Per- 
sian Gulf  ports ;  and  the  second  policy  on  one  case 
rifles  and  one  case  cartridges,  valued  at  £200,  by  the 
same  vessel  to  Bunder  Abbas  and  (or)  other  Persian 
Gulf  ports.  The  bills  of  lading  for  the  goods  men- 
tioned in  the  first  policy  described  the  goods  as 
shipped  for  '*  Bahrein,  vid  Bushire.  Muscat  op- 
tional.*' The  bills  of  lading  for  the  second  parcel 
described  the  goods  simply  as  shipped  for  Bunder 
Abbas.  Bahrein  is  an  island  on  the  west  coast  of  the 
Persian  Gulf,  and  Muscat  is  a  port  on  the  Gulf  of 
Oman,  neither  of  the  places  being  in  Persian  terri- 
tory. Bushire  and  Bunder  Abbas  are  ports  in 
the  Pernian  Gulf  and  are  both  in  Persian  terri- 
tory. The  Baluchistan  sailed  from  London  about  the 
26th  of  November,  1897,  and  on  the  26th  of  January, 
1898,  when  off  Muscat,  she  was  intercepted  by  her 
Majesty's  ship  Lapwing,  purporting  to  act  on  behalf 
of  the  Government  of  the  Shah  of  Persia,  and  the 
goods  in  question  were  seized  and  confiscated.  The 
alleged  ground  of  the  confiscation  was  that  the  goods 
were  intended  for  importation  into  Persian  territory, 
and  that  the  importation  of  arms  and  ammunition 
was  forbidden  by  the  Persian  law.  The  plaintiffs 
thereupon  made  a  claim  against  the  defendants  as  for 
a  total  loss.  The  defendants  objected  to  pay  on  two 
ground".  First,  they  said  that  the  plaintiffs  had, 
when  effecting  the  insurance,  concealed  a  fact  material 
to  the  estimation  of  the  risk — viz.,  that  the  importa- 
tion of  arms  was  forbidden  by  Persian  law ;  and, 
secondly,  they  said  that  the  adventure  was  illegal, 
as  being  in  contravention  of  what  they  called 
the  law  of  nationi. 

Dealing  first  with  the  question  of  concealment, 
the  evidence  before  me  was  to  the  effect  that  as  long 
ago  as  the  1st  of  July,  1881,  the  Persian  Govern- 
ment had  issued  a  decree  that  no  arms  or  ammu- 
nition should  enter  Persian  territory  without  the  leave 
and  permission  of  the  Government,  and  that  if  any 
such  goods  arrived  at  Bushire  they  were  to  be  detained 
and  the  fact  was  to  be  reported  to  the  authori- 
ties at  Teheran.  A  copy  of  the  decree  was  put  in 
evidence.  At  the  same  time  directions  seem  to  have  been 
given  to  the  Customs  ofiicials  at  Rushire  to  bring  this 
decree  to  the  notice  of  merchants  and  traders,  so 
that  they  might  be  warned,  and  steps  seem  to  have 
been  taken  in  this  direction,  although  in  point  of  fact 
the  decree  appears  never  to  have  been  brought  to  the 
notice  of  tbe  plaintiffs.  The  prohibition  is  said  to  have 
been  reiterated  by  the  Shah  on  more  than  one 
occasion,  and  its  existence  is  alleged  to  have  b'^en 
universally  known.  I  do  not,  however,  find  that  any 
attempt  to  enforce  it  was  ever  made,  except  possib'y 
on  one  occasion.  In  the  year  1895  a  parcel  of  arms 
shipped  from  England  for  Muscat  by  the  stenmer 
Zulu  was  landed  at  Bushire.  The  Customs  officials 
there  detained  the  goods  on  the  plea  (so  said  the 
English  shipowners  in  their  letter  of  the  21st  of  January, 
1896)  "that  thA  heavy  duty  on  arms  and  ammunition 
imported  into  Persia  must  be  paid."  The  owners  of 
the  goods  objected  to  pay  on  the  ground  that  the 
goods  were  not  intended  for  Persia,  and  were  merely 
landed  at  Bushire  in  transit  for  Muscat.  Both  thd 
Persian  authorities  and  Sir  Mortimer  Durand,  our 
representative  at  Teheran,  seem  to  have  suspected  the 
truth  of  this  assertion  ;  but  ultimately  the  goods  were 
released  and  forwarded  to  Muscat.  In  my  opinion, 
the  real  dispute  between  the  owners  of  the  g  >ods  and 
the  Persian  Customs  on  that  occasion  was  as  to 
whether  the  former  should  phj  the  arbitrary  and 
heavy   duty  which  the  latter  sought    to  exact,   the 
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ffoodfl  owners  saying  that  they  ought  to  pay  nothing 
because  the  goods  were  merely  in  transit,  the  Customs 
authorities  ssiying  that  full  duty  ought  to  be  paid 
because  the  goods  were  in  fact  landed  in  Persian 
territory,  and  were,  as  they  suggested,  not  going  to 
Muscat  at  all.     The  incident  has,  in  my  view,  little 
or  nothing  to  do  with  the  case  now  before  me,  and 
I  only  refer  to  it  because  it  was  relied  upon  by 
the  defendants  at  the  hearing  as  supporting  their 
contention  that   the  prohibition  was  effective    and 
notorious.     That  there  was  in  fact  a  qualified  pro- 
hibition against  the  importation  of  arms  and  ammu  • 
nition  is  clear,  but  I  think  it  is  necessary  to  inquire 
whether  it  was  really  operative.    Now,  the  plaintiffs 
tell  me  (and  I  am  satisfied  that  they  are  telling  me 
the  truth)  that  for  many  years  past,  indeed,  since 
1884,    they  have    been   regularly    engaged    in    the 
importation  of  arms  into  Bushire.      They  at  first 
imported  the  goods  in  execution  of  the  orders  of 
buyers  in  Persia,  but  later  on  they  imported  the 
goods  for  -sale  on  their  own  account.     The  trade  was 
conducted  during  all  these  years  quite  openly.     The 
goods  were  described  in  the  bills  of  lading  and  ship*s 
manifests  as  arms,  and  they  were  so  entered  at  the 
Customs,  both  in   England  and  in  Persia.      After 
importation  they  were  placed  in  the  plaintiffs*  go* 
down  in  Bushire  and  there  publicly  sold.      Other 
firms  at  Bushire  carried  on  similar  trade  in  the  same 
way.     I  think  it  probable  that  the  plaintiff<i  knew 
that  there  was  something  in  the  nature  of  a  prohibi- 
tion against  the  trade,  but  I  am  quite  satisfied  that 
they  believed  it  to  be  a  dead  letter,  and  that  they  had 
never  heard  of  any  attempt  to  enforce  it,  or  of  any  com- 
plaint by  the  Persian  Guvemmeiit  that  it  was  being 
disregarded .    If  the  so-called  prohibition  was  effective 
for  any  purpose  at  all,  it  was  merely  for  the  purpose 
of  eqabliDg  the  representative  of  the  Shah  at  Bushire, 
who  apparently  farms  his  office  from  the  Government, 
to  levy  heavy  and  arbitrary  duties  on  the  goods 
imported.     This  representative  is  an  official  who  has 
the  very  largest  powers ;  he  is  no  doubt  frequently 
changed,   but  while   holding    his  office  he  can  do 
practically  what  he  pleases.     The  plaintiffs  told  me 
that  the  duties  were  fixed  and  levied  by  these  officials, 
who  were  well  aware  of  the  nature  of  the  trade,  and 
who,  BO  far  from  objecting  to  it,  complained  that 
there  was  not  enough  of  it.     All  this  is  borne  out  by 
Major  Meade,  our  political  resident  in  the  Persian 
Guif.     In  his  trade  report,  ai dressed  to  the  Govern- 
ment of  India  fur  the  year  1896-97,  at  p.  5,  he  says : 
*•  Arms  and  Ammunition.— This  trade  was  found  to 
be  so  flourishing  last  year,  and  the  sums  obtained  by 
the  local   authorities  for    conniving  at  it   were  so 
considerable,  that  the  central  Government  considered 
that  there  was  room  for  another  partner  in  it,  and  a 
special  official  was  appointed  from  Teheran  nomiually 
to  enforce  the  prohibition  against  the  import  of  arms ; 
but,  as  the  official  in  question  paid  for  his  post  in  the 
usual  fashion,  it  is  certain  that  neither  he  nor  the 
Government  had  any  intention  of  really  carrying  out 
the  orders.     In  spite  of  this  new  tap  on  the  profits 
the  trade  shows  an  income  of  ten  lakhs,  and,  I  believe, 
forward  shippings  are  satisfactory  for  all  those  who 
share  in  this  nominally  illicit  trade."    This,  in  my 
opinion,  is  a  frank,  honest,  and  accurate  account  of  the 
pO  ition.    There  was  no  real  prohibition  at  all ;  nor  did 
anyone  engaged  in  the  trade  imagine,  certainly  the 
plaintiffs  did  not,  that  there  was  the  least  danger  of 
interference  so  long  as  the  duties  were  forthcoming 
in  answer  to  the  demands  of  the  Government  officials. 
If  further  evidence  on  this  paint  were  wanted  it  is 
found  in  the  report  of   our  Consul- General,  Mr.  Fred 
A.  Wilson,  for  the   year  1895  on  trade  at  Bushire. 
Speaking  of  the  importation  of  ttrrii«i  and  amm;initiou, 
he  says:  *' Theoretically  this  trade  is  probibitcd  by 


the  Persian  Government,  but,  like  all  similar  prohibi- 
tions in  Persia,  this  practically  only  substitutes  an 
arbitrary  impost  for  a  fixed  duty.*'     What,  then,  did 
the  plaintiffs  know  and  believe  at  the  time  they  took 
out  the  policies  sued  on  ?      They  knew  probably  that 
there  was  a  nominal  prohibition  against  the  importa- 
tion of  arms.    They  knew,  as  the  fact  was,  that  it  was 
never    acted  upon ;    they   had  never  heard  of  any 
attempt  to  enforce  it ;  they  knew  that  so  long  as  the 
duties  (which  no  doubt  were  arbitrary  and  vaiiable) 
were  paid  there  was  no  prospect  at  all  of  interferenoe, 
and  they  knew  that  the  trade  was  open  and  notorious 
They  dealt  with  the  defendants  with  perfect  honesty. 
They  did  not  suggest  that  the  clause  in  the  policies 
warranting  the  goods  free  of  capture  should  be  stradk 
out.  This  was  done  on  the  initiative  of  the  defeoddnts 
themselves,  following  what  appears  to  be  the  ordinary 
practice  on  an  insurance  of  goods,  so  that  the  defeod- 
ants   by  their  own  act  became  liable  for  a  loss  by 
capture.      It  was,  indeed,  suggested  in  the  course  di 
the  case  that  the  eJupment  with  an  option  to  land  the 
goods  at  Muscat  pointed  to  some  fear  in  the  minds  of 
theplaintiffis  that  there  might  be  a  danger  of  the  goodi 
being  interfered  with  at  Bushire.   I  am,  however,  quite 
satisfied  that  the  only  object  in  obtaining  from  the 
shipowner  the  option  to  land  the  goods  at  Muscat  was 
to  enable  the  plaintiffs  to  avail  themselves  of  either 
market,  Muscat  or  Bushire,  whichever  might  be  most 
advantageous.       It  had  no  reference  to  possible  diffi- 
culties at  Bushire,  no  such  difficulties  being,  in  my 
opinion,  anticipated  by  the  plaintiffs.     Now,  in  these 
circumstances,    were    the    plaintiffs    guilty    of   any 
omission  such  as  would  invalidate  their  insurance!" 
Tbeir  duty  to  the  underwriters  was  not  only  to  be 
honest  and  straightforward  (which  I  am  satisfied  they 
were),  but  to  disclose  to  them  all  the  facts  in  their 
knowledge  which  could  retisonably  affect  the  judg- 
ment   of   the  underwriters  in  estimating  the  risk; 
ho  jvever  honest  the  plaintiffs  may  have  been,  if  they 
failed  in  this  duty  they  must  lose  the  benefit  of  their 
insurance.     The  question  thus  resolves  itself  into  one 
of  pure  fact.     Were  the  circumstances  as  known  to 
the  plaintiffs  material  in  estimating  the  risk  P    I  am 
of  opinion  they  were  not.    I  have  to  exercise  my 
knowledge  of  business,  and  I  am  quite  satisfied  that 
if  the  plaintiffs  had  told  to  the  defendants  idl  that 
they  knew  about  this  trade  it  would  not  have  affected 
the  judgment  of  the  underwriters  in  estimating  the 
risk  at  all.     I  do  not  forget  that  an  underwriter  was 
called  to  tell  me  that,  in  his  opinion,  the  existence  of 
an  obsolete  prohibition  would  affect  the  risk ;  nor  do 
I  forget  that  there  were  other  underwriters  in  court 
ready  to  say  the  same  thing.    They  speak  after  the 
event.     For  my  own  part  I  doubt  whether  The  Lap* 
winy  acted  on  the  initiative  of  the  Persian  Govemm^ 
at  all.     A  copy  of  the  Times  of  the  16th  of  December, 
1897,  containing  a  telegram  from  that  newspaper's  cor- 
respondent, dated  Teheran,  the  15th  of  December,  1897, 
was  put  in  evidence,  in  which  a  seizure  of  arois  which 
had  just  been  made  at  Bushire  was  attributed  to  the 
vigorous  action  of  the  British  and  Persian  authorities. 
I  think  the  telegram  would  have  been  more  accurate  if 
it  had  attributed  the  seizure  to  the  vigorous  action  of 
the  British  authorities  alone.     No  doubt  it  was  at  this 
time  suspected  (probably  wrongly)  that  these  arms 
were  destined  for  the  Afghanistan  frontier,  where  the 
native    tribes    were  giving   trouble    to    the  Indian 
Government,  and  I  cannot  help  thinking  that  the 
action  of  the  Persian  Government  in  December,  1897, 
and  also  on  the  occasion  in  question  in  this  action, 
when  the  services  of  The  Lapwing  were  requisitioned, 
was  really  due,  not  to  the  prohibition  wluch  existed 
against  the  importation  of  arms,  but  to  some  repre- 
sentations of  the  British  Government  made  to  the 
iShah.     Whether  I  am  right  or  wrong  in  this  conjee- 
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tare  ifl,  however,  of  little  or  no  importance.  Ic  is 
Bofficieiit  for  me  to  say  that,  in  my  view  of  the  facts, 
there  was  nothing  in  the  knowledge  of  the  plaintiffs 
which  could  reasoaably  have  affocted  the  calculation 
of  the  risk,  an  t  which  they  failed  to  disolosd  to  the 
defendants.  As  to  the  second  point  taken  by  the 
defeudauts — viz.,  that  the  adventure  was  illegal 
hrcaiue  the  import  of  arms  was  cjntrary  to  the  law 
til  Persia,  and  that,  therefore,  the  policy  in  respect 
of  it  was  void,  I  am  of  opinion  that  there  is  nothing 
iu  it.  The  import  of  arms  was  not  illegal  according 
to  the  law  of  Persia,  as  that  law  was  administered  iu 
practice  and  enjoined ;  and  the  export  of  arms  from 
England  to  Persia  was  oertalnly  not  oontr<iry  to  our 
law. 

Judgment  for  the  ptaintifst  with  costs. 

Solicitors  for  the  plaintiffs,  HollamSf  Sons,  Coward^ 
d:  Hawksley. 

Solicitors  for  the  defendants,  Rowcliffe,  Bawle,  dk 
Co. ;  Hill,  Dickinson,  &  Hill^  Liverpool. 


C.  C.  R.  \ 

[Lord  Russell  of  Killowen,  C.  J.,  /  ^       ^n 

and  Wills.  Wright,  Bruce,  and  (  ^^^-  ^^' 

Darling,  JJ.)  / 

The  Queen  v,  Rhodes,  (a.) 

Criminal  law — False  pretences — Evidence — Admissi- 
bility— Similar  acts  by  defendant  after  offence  charged 
— Right  of  defendant  to  give  evidence  before  grand 
jury  —  Right  of  judge  to  comment  on  failure  of 
defendant  to  give  evidence — Criminal  Evidence  Act, 
1898  (61  cfe  62  Vict.  c.  36),  s.  I. 

TU  Criminal  Evidence  Act,  1898,  does  not  entitle  the 
ftrson  charged,  to  give  evidence  for  the  defence  before  the 
grand  jury,  nor  does  it  negative  the  right  of  the  presiding 
judge  to  eomment  upon  the  failure  of  the  person  charged 
to  give  evidence  at  the  trial. 

On  the  trial  of  a  person  charged  with  obtaining  goods 
by  false  pretences,  it  was  proved  that  the  prisoner  caused 
on  advertisement  to  be  inserted  in  newspapers  suggesting 
ihat  he  was  carrying  on  a  honk  fide  business,  and  re- 
quired  the  goods  for  that  business,  and  that  the  prosecutor 
supplied  him  with  the  goods  on  the  faith  of  that  advertise^ 
menL  Evidence  was  admitted  that,  at  intervals  of  one 
wek  and  ttoo  months  respectively  after  the  transaction 
Vfith  the  prosecutor,  two  other  persons  supplied  the 
defendant  ivith  similar  goods  on  the  faith  of  the  same 
advertisement  and  were  not  paid  for  their  goods. 

Held,  that  the  evidence  was  rightly  admitted  as  tending 
to  show  that  the  defendant  had  no  genuine  business,  but 
voQs  carrying  on  a  system  of  fraud. 

Beg.  V.  Holt,  9  W.  R.  74,  30  L.  J.  M.  G.  11,  dis- 
Unguished. 

Beg.  V.  Francis,  22  W.  R.  663,  L.R2C.  C.  R.  128, 
foUowd, 

Case  stated  by  the  chairman  of  the  quarter  sessions 
for  the  Isle  of  Ely. 

The  defendant  was  tried  on  the  19ih  and  20th  of 
October,  1898,  on  a  charge  of  obtaining  a  certain 
ooaatity  of  eggs  on  the  false  pretence  to  one 
Hllliam  Bays  that  he  was  then  carrying  on  business 
■8  a  farmer  or  dairyman  and  did  then  require  eggs 
for  use  in  the  said  business  and  was  then  in  a  position 
to  pay  for  the  eggs  by  means  of  which  said  false 
pratBooes  be  did  then  unlawfully  obtain  the  eggs 
from  the  said  William  Bays  with  intent  to  defraud. 

(a.)  Rcjiurted  b}*  T.  R.  CoLQUHOUK  DiLL,   Esq.,    i 

Barrister- at-La  ^ . 


Before  the  bill  of  indictment  wai  sent  to  the  grand 
jury  the  defendant  applied  in  person  under  section  1 
of  the  Criminal  Evidence  Act,  1898,  to  give  evidence 
for  the  defence  before  the  grand  jury.  The  chairman 
declined  to  permit  him  to  do  so,  bat  reserved  the 
point  for  the  consideration  of  this  court. 

It  was  proved  by  the  prosecution  that  the  defend- 
ant had  advertised  in  the  newspapers  circulating  in 
the  county  for  new-laid  es^gs  ;  that  he  gave  no  name, 
but  only  an  address,  **  Norfolk  Farm  Dairy,  High- 
street,  Mitcham,  Surrey,"  and  that  the  prosecutor, 
believing  he  wa^  dealing  with  a  responsible  firm, 
sent  two  coQsiguujents  of  eggs  for  which  he  was 
never  paid.  Further  evidence  was  given  to  prove 
that  the  defendant  had  no  right  to  the  title  *'  Norfolk 
Farm  Dairy." 

In  the  course  of  the  trial  two  witnesses,  William 
Elston  and  James  Chambers,  were  called  for  the 
prosecution  to  prove  that  the  defendant  had  obtained 
eggs  of  them  also,  and  that  they  had  sent  him  twelve 
dozen  and  fifteen  dozen  eggs  respectively  under  pre- 
cisely similar  conditions  to  those  sent  by  the  prosecu- 
tor. It  was  seated  by  the  counsel  who  argued  this 
case  for  the  prosecution  (•Jthough  not  stated  in  the 
case  reserved)  that  the  transaction  with  filston 
occurred  about  one  week,  and  that  with  Chambers 
about  two  months,  after  the  transaction  with  Bays 
upon  which  the  charge  against  the  defendant  was 
founded. 

Counsel  for  the  defence  objected  to  the  reception 
of  their  evidence  on  the  ground  that  counts  against 
the  defendant  in  respect  of  his  dealings  with  the  two 
witnesses  in  question  had  been  struck  out  by  order  of 
thn  chairman,  and  their  evideuce  could  not  be  re- 
ceived as  proof  of  fraud.  Se  referred  to  the  case  of 
Reg.  V.  Holt,  9  W.  R.  74.  30  L.  J.  M.  C.  11. 

The  chairman  overruled  tLii  objection  and  admitted 
the  evidence  on  the  authority  of  Reg.  v.  Foster,  3 
W.  R.  411,  24  L.  J.  M.  C.  131,  and  Reg.  v.  Francis, 
22  W.  R.  663,  L.  R.  2  C.  C.  R.  128,  on  the  ground 
that  such  evidence  was  relevant  to  the  issue  as  tend- 
ing to  show  motive,  intention,  or  guilty  knowledge. 
He  rt-served  this  point  also  for  the  opinion  of  this 
court. 

There  was  evideoce  to  prove  that  the  defendant  did 
very  little  trade,  and  as  to  this  fact  a  Mrs.  Freeborn 
was  called  for  the  prosecution.  She  had  bought  the 
business  from  the  defendant  in  July,  1898,  shortly 
after  he  had  obtained  the  eggs  from  the  prosecutor 
and  others,  and  was  examined  to  prove  that  the 
defendant  did  no  trade  worth  speaking  of,  judging 
from  her  experience  of  the  business  she  did  after 
taking  possession  of  the  shop. 

On  cross-examination  for  the  defendant  she  stated 
that  she  once  had  a  customer  who  wanted  six  dozen 
eggs,  which  she  had  not  in  stock,  but  she  did  not 
know  his  name. 

Counsel  for  the  prosecution  suggested  that  there 
was  no  bond  fide  customer,  but  that  the  person, 
whoever  he  was,  had  been  sent  at  the  defendant's 
instance  to  create  an  impression  that  there  was  a 
large  demand  for  eggs. 

Upon  this  the  defendant  made  a  communication  to 
his  solicitor,  and  thereupon  his  counsel  said  it  was  *'  a 
Mr.  King,  of  Mitcham,'*  who  wanted  the  eggs,  and, 
upon  the  chairman  observing  that  a  bare  statement  of 
such  a  kind  was  insufficient,  he  undertook  to  clear  the 
matter  up  when  he  came  to  the  defence  and  if  neces- 
sary to  call  evidence. 

On  the  close  of  the  case  for  the  prosecution  counsel 
for  the  defendant  intimated  that  he  called  no  witnesses 
for  the  defence,  whereupon  both  counsel  addressed  the 
jury,  and  one  witness  to  character  was  called. 

In  summing  up  the  evidence  to  the  jury,  the  chair- 
man drew  attention  to  the  fact  that  it  would  have 
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been  more  satisfactory  if  evidence  bad  been  called  to 
dear  np  the  mystery  of  the  person  who  was  said  to 
have  wanted  six  dozen  egi^s,  and  he  pointed  out  that 
under  the  Orimioal  Evidence  Act,  1898,  it  was  open 
to  the  defendant  to  give  evidence  on  his  own  behalf 
in  support  of  the  statement  made  by  his  counsel  that 
it  was  "  a  Mr.  King,  of  Mitch^m."  Counsel  for  thn 
defence  objected,  but  the  chairman  ruled  that  the 
prohibition  in  section  I  {b)  of  the  above  Act  as  to 
comment  by  the  prosecution  upon  the  defendant's 
failure  to  give  evidence  did  not  apply  to  the  court. 
This  point  also  was  reserved  for  the  consideration  of 
this  court. 

The  jury  returned  a  verdict  of  firuilty,  and  the 
dfeniaut  was  seutenced  to  ten  calendar  months* 
imprisonment. 

In  the  event  of  the  court  being  of  opinion  that  the 
chairman's  ruUugs  as  affecting  the  defendant  were 
erroneous  in  pjint  of  la^v,  ttie  conviction  wa^  tj 
be  quashed,  otherwise  to  stand. 

The  defendant  wai  not  represented. 

H,  Raikes,  for  the  prosecution,  was  not  called  upon 
to  argue  as  to  the  right  of  the  defendant  t)  give 
evidence  before  the  grand  jury, — The  evidence  of 
ELston  and  Chambers  was  rightly  admitted  as  shoe- 
ing that  the  defendant  was  an  impecunious  person 
having  no  real  business.  Although  the  transactions 
with  Elston  and  Chambers  were  subsequent  to  that 
with  the  prosecutor,  they  were  so  connected  with  it  by 
the  advertisement  which  gave  rise  to  all  three  trans- 
actions as  to  be  evidence  of  one  course  of  fraud. 
The  evidence  was  therefore  admissible  on  the  principle 
laid  down  in  Rtg,  v.  Lrancia,  which  case  practically 
overrules  Beg,  v.  Bolt,  There  is  nothing  in  the 
Criminal  Evidence  Act,  1898,  to  take  away  the  right 
of  the  court  to  comment  on  the  evidence.  [He  was 
stopped  on  this  point.] 

Lord  Russell  of  Killowen,  C.  J.— The  first  point 
which  affects  the  defendant  is  that  he  applied  to  be 
allowed  to  give  evidence  for  the  defence  before  the 
grand  jury  and  that  the  chairman  of  quarter  sessions 
decided  that  he  ought  not  to  be  allowed  to  do  so.  In 
my  opinion  the  chairman  was  clearly  right.  This 
question  turns  on  the  construction  of  section  1  of  the 
Criminal  Evidence  Act,  1898,  which  came  into  opera- 
tion on  the  13th  of  October  last.  It  enacts  that 
<<  every  person  charged  with  an  offence  .  .  .  shall 
be  a  competent  witness  for  the  defence  at  every  stai^e 
of  the  proceeding^.*'  It  is  clear  that  the  right  to  be 
called  as  a  witness  there  given  to  the  person  charged 
is  limited;  he  can  be  called  for  the  defence  rnly. 
Kow,  the  grand  jury  have  nothing  to  do  with  the 
defence :  their  functions  are  well  Imown  and  under- 
stood— they  have  to  hear  the  witnesses  or  some  of  the 
witnesses  for  the  prosecution  to  enable  them  to  deter- 
mine if  there  is  a  primd  facie  case  against  the  prisoner 
to  be  tried  before  the  petty  jury  before  whom  the 
prisoner  can  be  heard  by  himself  or  his  counsel.  The 
Act  does  not  introduce  such  a  novelty  as  that  witnesses 
for  the  defence  should  be  called  before  the  grand 
jury.  The  prisoner  is  a  competent  witness  for  the 
defence  but  he  is  not  entitled  to  give  evidence  before 
the  grand  jury.  Even  if  he  did  come  before  them 
and  swear  that  he  did  not  commit  the  offence  and  they 
believed  him  they  could  not  act  on  his  evidence  and 
throw  out  the  bill,  for  they  have  only  to  say  if  there 
is  a  prijnd  facie  case  against  him.  The  chairman  was 
therefore  perfectly  right. 

The  second  question  is  whether  the  evidence  of 
Elston  and  Chambers  was  receivable.  The  charge  on 
whidi  the  defendant  stood  his  trial  was  that  he 
obtained  certain  eggs  from  the  prosecutor  by  false 
pretences.    The  allied  false  pret^ces  may  be  briefly 


described  as  these — that  the  defendant  falsely  pre- 
tended that  he  was  honestly  carrying  on  the  business  of 
a  farmer  or  dairyman,  and  that  he  wanted  these  eggs 
for  the  purposes  of  his  bunness  (according  to  the 
advertisement  which  he  caused  to  be  inserted  in  the 
newspapers  for  a  considerable  time),  and  was  ahle  to 
pay  for  them  ;    whereas   in   fact   he    had  no  real 
business,  and  was  not  in  a  position  to  pay  for  the 
eggs.      It  must  be  assumed   that    the  prosecution 
proved  the  false  pretences  in  the  case  of  the  prosecutor. 
But  they  called  Elston  and  Chambers  to  prove  that 
they,  acting  on  the  same  advertisement,  hacL  supplied 
eggs  to  the  defendant  upon  the  same  false  pretences. 
It  does  not  appear  in  the  case  at  what  dates  these 
transactions  with  Elston  and  Chambers  occurred,  not 
even  whether  they  were  before  or  after  the  transactioQ 
with  the  prosecutor.     If  they  were  before,  and  not 
remotely  fiefore,  that  transaction,  evidence  of  them 
was  clearly  admissible.     We  are  now  told  by  counsel 
that  one  of  them  took  place  a  week  and  the  other  two 
months  after  the  transaction  upon  which  the  charge 
was  founded,  and  I  propose  to  deal  with  the  evidence 
relying  on  the  accuracy  of    that  statement.     The 
admissibility  of  the  evidence  depends  on  whether  or 
not  the  real  charge  was  that  this  was  a  coarse  of 
nham  or  bog^s  business  carried  on  by  the  defendant 
If  there  was  merely  one  isolated  transaction,  and 
two  months  afterwards  another  isolated  transaction 
occurred,  I  think  the  evidence  of  the  later  transaction 
would  not  have  been  admissible;  and  even  in  the 
present  case,  if  I  had  been  presiding,  I  would  have 
advised  the  prosecuting  counsel  not  to  press   the 
evidence.      But,    on   the    whole,    I   think    it  was 
admissible  on  the  ground  that  the  allegation  was 
a  course  of  fraud  carried  on  by  a  series  of  advertise- 
ments.     These  transactions  were  so  connected  hj 
means  of  the  advertisement  that  evidence  of  the  later 
transactions  was  admissible  in  the  trial  of  a  chaige 
founded  on  the  earlier  one. 

In  so  holding  I  say  nothing  in  conflict  with  the 
decision  in  Beg.  v.  JIoH;  there  the  false  pretences 
alleged  were  that  the  defendant  represented  that  he 
was  authorized  by  his  master  to  receive  money  for 
goods ;  the  evidence  held  to  be  inadmissible  related  to 
a  similar  representation  made  by  him  on  a  subsequent 
occasion;  there  was  nothing  to  connect  the  two 
occurrences,  and  the  evidence  as  to  the  later  act 
threw  no  light  on  the  former. 

The  case  nearest  to  the  present  is  Beg.  v.  Francis. 
It  is  true  that  the  evidence  which  was  there  admitted 
related  to  a  transaction  occurring  before  the  trans- 
action the  subject  of  the  indictment.  FHis  lordship 
read  the  headnote,  L.  B.  2  C.  C.  B.  128.  J  But  in  the 
judgment  of  the  Lord  Chief  Justice  is  the  following 
passage :  *'  It  seems  clear  upon  principle  that  when 
the  fact  of  the  prisoner  having  done  the  thing 
charged  is  proved  and  the  only  remaining  question 
is  whether,  at  the  time  he  did  it,  he  had  guilty  know- 
ledge of  the  quality  of  his  act  or  acSed  under  a 
mistake,  evidence  of  the  class  received,  must  be 
admissible.  It  tends  to  show  that  he  was  pursuing 
a  course  of  similar  acts.''  And,  later  on,  "the 
prisoner  was  tried  on  two  charges  of  attempting,  on 
the  8th  of  January,  at  Northampton,  to  obtain 
money  from  two  different  pawnbrokers  by  the  false 
pretence  that  a  worthless  piece  of  jewellery  consisted 
of  real  stones.  Evidence  that  he,  on  the  6th  of 
January,  at  Bedford,  obtained  money  from  another 
pawnbroker  on  the  pledge  of  a  chain,  which  he 
represented  to  be  gold  when  in  fact  it  was  not  gold, 
was  surely  matter  from  which  the  jury  might  infer 
that  he  was  in  a  course  of  cheating  pawnbrokers  by 
knowingly  passing  off  on  them  false  articles  undv 
the  pretence  that  they  were  genuine."  Though  the 
j  evidence  there  was  of  a  fact  anterior  in  date  to  the 
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offence  chmged,  the  reaaoningiB  applicable  to  evidenoe 
of  facts  sabseqaent  to  the  offeooe  where  there  is  a 
nexus  or  oonnection  betireen  the  acts  charged  in  the 
iudictaieat  and  the  acts  of  which  the  e^ideaoe  is  given, 
such  as  the  nextts  which  I  hare  pointed  out  in  the 
present  c&sp. 

The  next    point    is  as  to  the  comments  of    the 

cluirmaQ.    The  counsel  fi^r  the  defendant  w&s  cross - 

examining  a  woman  who  gave  eviddnoe  to  the  effect 

that  no  genuine  business  was  being  carried  on  at  th9 

^    defendant's  address.    She  stated  that  there  was  once 

a  cnstomer  who  asked  her  to  supply  six  dozen  eggs, 

bat  she  did  not  know  his  name.    The  defendant's 

coaosel,  prompted  by  the  defendant,  suggested  the 

name  of  '*  Mr.  King,  of  Mitcham,"  and  he  undertook 

to  dear  the  matter  up,   and,  if  necessary,  to  call 

eridenoe.    Then  when  it  came  to  his  turn  he  said  he 

called  no  witnesses.     The  chairman  in  summing  up 

drev  attention  to  this,  and  to  the  fact  that  it  was 

open  to  the  defendant  to  give  evidence  on  his  own 

behalf  in  support  of  the  suggestion  as  to  Mr.  King^, 

;    of  Biitcham.    The  only  question  for  us  is  whether  he 

I   had  a  right  to  make  this  comment.    There  is  nothing 

I    in  the  Criminal  Evidence  Act,  1898,  which  takes  a«ray 

I    orpozports  to  take  away  the  right  of  the  presidiag 

I   jadge  to  comment  on  the  evidence.     Such  comments 

most  rest  on  the  discretion  of  the  judge,   and  it 

is  imporaible   to  lay  down  any  rule    as    to    cases 

in  which  he  ought  or  oaght  not  to  make  comments 

or  what  comments  he  ought  to  make.    This  depends 

OQ  the  varying  circumstances  of    cases.      In   some 

I    cases  it  is  wise  and  even  necessary,  in  others   it  is 

I    not  wise  to  make  comments.     Here  there  is  no  reason 

I    to  think  the  chairman  was  wrong  in  making  these 

I   comments :  his  observations  seem  to  me  to  have  been 

i   cdled  f  jr.    On  these  grounds  the  conviction  must 

I   be  affirmed. 

I 

Wills,  J. — I  am  of  the  same  opinion.  I  will  only 
add  a  word  as  to  the  admissibility  of  the  evidence. 
In  all  these  cases  as  to  evidence  of  similar  aots  of  the 
prisoner  it  must  be  considered  exactly  what  the 
diarge  is.  Here  the  charge  is  that  the  prisoner 
fsUfy  pretended  that  he  was  carrying  on  a  real 
business  when  he  was  canying  on  a  mere  bogus 
I  boanesB.  How  is  it  to  be  shown  that  he  was  not 
I  canying  on  a  real  business,  especially  where,  as  here, 
'  he  had  some  of  the  apparatus  of  a  business — a  shop 
with  a  name  over  it  ?  You  cannot  show  it  unless  you 
I  give  evidence  of  other  transactions  showing  that  this 
I  WIS  not  a  solitary  transaction  but  part  of  a  system. 
I  If  the  other  transactions  are  prior  in  date  (within  a 
reasonable  time)  there  is  no  doubt  as  to  the 
tdmissibility.  There  is  no  principle  upon  which  trans- 
adaons  occurring  immediately  after  the  transaction 
charged  ought  to  be  distinguished,  the  object  being  to 
■how  the  system.  To  my  mind  the  only  difficulty  is 
the  interval  between  the  transaction  the  subject  of  the 
indictment  and  the  last  of  the  two  other  transactions. 
If  there  were  no  nexuB  between  them  I  should  think  it 
very  doubtful  whether  the  evidence  of  the  last 
tranaaction  ought  to  be  admitted.  But  where  you 
have  &e  same  advertisement  giving  rise  to  both 
feranaacti0n8  and  leading  to  the  same  results  I  think 
the  evidence  is  admissible  and  the  Jury  must  decide  as 
to  the  weight  to  be  given  to  it.  I  have  no  doubt  as 
to  the  admissibility  of  the  eyidence  in  question  here, 
and  I  am  glad  that  no  doubt  is  to  be  thrown  on  it  by 
this  ooort.  If  a  man  who  was  not  a  lawyer  were 
asked  to  say  that  his  mind  oaght  not  to  be  inflaenced 
bjit  he  would  say  it  woald  be  absurd. 

Wkight,  J. — I  am  of  the  same  opinion  on  the 
pomids  stated  by  my  lord.  On  the  second  point,  the 
allegation  being  that  this  was  a  bogus  business, 
mUmee  of  facta  relating  to  the  business  diuing  a 


period  from  a  short  time  before  t  >  a  short  time  after 
the  event  in  which  the  charge  was  founded  is 
relevant.  As  to  the  interval  of  two  months  it  seems 
to  me  that  the  length  of  time  detracts  from  the  value 
of  the  evidence  unless  the  interval  is  filled  up  by 
simdar  instances,  bat  it  is  not  an  objection  to  its 
legality. 

Bruce,  J. — I  am  of  the  sime  opinion,  though 
during  the  argument  I  felt  some  doubt  as  to  the 
admissibility  of  this  evidence.  I  think,  however,  that 
it  was  relevant  as  tending  to  show  that  the  business 
was  a  sham  bi^iness.  Evidence  that  after  the 
ocourrenoe  the  subject  of  the  charge  the  defendant 
obtained  further  eggs  which  he  did  not  pay  for  seems 
to  me  to  have  only  a  remote  bearing  on  the  charge, 
but  that  goes  to  the  weight  and  not  to  the 
admissibility  of  the  evidence. 

Dablino,  J. — I  am  of  the  same  opinion.  As  to  the 
right  to  give  evidence  before  the  grand  jury,  even  if 
there  had  been  any  doubt  on  the  words  of  the  Act  it 
would  take  a  gre^t  deal  to  convince  me  that  it  was 
intended  to  set  up  a  secret  tribunal  for  the  trial  of  a 
criminal  case:  this  would  have  been  the  effect  of 
enabling  evidence  for  the  defence  to  be  called  before 
the  grand  jury,  the  public  baing  excluded  from  their 
deliberations. 

Conviction  affirmed* 

Solicitor  for  the  prosecution,  E,  E,  Buatan, 
Chatteris. 


} 


Aug.  2,  1898. 


Prob.  Div.  &  Adm.  Div. 
Admiralty. 

"The  Vuloan."  (a.) 

County  court  ^Admindty — Practice  ^Payment  into  court 
with  denial  of  liability — Meaning  of  word  "  tender  " 
— Final  order  ^County  Courts  Admiralty  Jurisdiction 
Act,  1868,  8.  26— County  Court  {Admiralty)  Rules, 
1892,  Ord.  39b,  rr.  48-50. 

Order  39b  of  the  County  Court  Rules  of  1892  contains 
special  rules  to  be  applied  in  admiralty  dictions  in  county 
courts  having  admiralty  jurisdiction,  and  certain  rules 
of  such  Order  are  headed  **  Tenders.*^  Of  these  rules  so 
headed,  rule  48  requires  a  notice  of  tender  to  be  given, 
and  provides,  further,  that  money  may  be  paid  into 
court  with  a  denial  of  liability,  and  that  if  this  is  done 
the  form  of  notice  of  tender  shall  be  altered  accordingly  ; 
and  rule  49  directs  that  within  forty-eight  hours  after 
receipt  of  such  notice  of  payment  into  court  the  adverse 
party  shall  fUe  a  notice  of  acceptance  or  rejection  of 
*•  the  tender, ^^  whilst  rule  50  is  in  terms  a9  follows  :  *•  i 
party  accepting  a  tender  shall  be  entitled  to  his  costs  of 
suit,  and  shall  be  at  liberty  to  tax  and  enforce  payment 
of  the  same  without  the  necessity  of  an  application  to  the 
court  for  the  purpose,** 

Held,  that  the  term  '*  tender  "  in  rules  49  and  50  of 
the  above-mentioned  Order  referred  to  and  i7icluded  both 
a  payment  into  court  without  denial  of  liability  and  a 
payment  into  court  with  a  denial  of  liability. 

An  order  of  the  judge  of  a  county  court  having 
admiralty  jurisdiction  refusing  the  taooation  of  his  costs 
to  a  party  entitled  to  the  benefits  given  by  the  latter 
of  these  two  last-mentioned  rides  is  a  final  order  within 
section  26  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  and  is  consequently  appealable  without  the 
permission  of  the  judge  of  the  court  appealed  from. 

This  was  an  appeal  from  an  order  of  the  judge  of 
the  City  of  London  Court. 


(a.)  fieported  by  C.  F.  Jemmbtt,  Esq.,  Barrister- 

at-Law. 
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High  Court. 


'*  The  Vxjloan." 


High  Coubt. 


An  action  had  been  instituted  by  Clarke,  Sharp,  & 
Co.,  the  owners  of  the  steamchip  The  Vulcan,  to 
recover  damages  (£30)  and  costs  in  respect  of  a 
breach  of  an  agreement  in  relation  to  the  use  or  hire 
of  The  Vulcan  by  the  defendants,  Messrs.  A.  &  F. 
Good,  charterers  of  The  Vulcan,  The  defendants,  by 
their  solicitors,  p^iid  £17  10s.  into  court  '*  in  satisfac- 
tion of  the  whole  of  the  plaintifPIs*  claim  herein,  and 
we  do  hereby  give  notice  that  notwithstanding  such 
payment  the  defendants  deny  their  liability."  The 
solicitors  for  the  plaintiffs  accepted  the  sum  of 
£17  10s.  so  paid  by  the  defendants  into  court  ''in 
satisfaction  of  the  claim  in  respect  of  which  it  was 
paid  in  '* ;  and  gave  notice  of  an  application  *'  that 
the  plaintiffd  should  be  at  liberty  to  tax  their  costs 
of  the  action,  including  the  costs  of  and  consequent 
upon  the  application;  and  that  the  defendants  be 
ordered  to  pay  such  costs." 

The  jndge  of  the  City  of  London  Court  refused  the 
plaintiffs'  application  for  taxation  and  payment  of 
their  costs  by  the  defendants.    The  plaintiffs  appealed. 

The  appeal  was  now  heaid  by  a  Divisional  Court 
of  the  Probate,  Divorce,  aiid  Admiralty  Division 
(the  President  (Sir  Francis  Jeune)  and  Barnes,  J.). 

F,  Laing,  for  the  respondents,  took  a  preliminary 
objection. — ^The  judge  of  the  court  below  has  not 
granted  leave  for  an  appeal  in  this  case,  and  without 
such  leave  this  court  has  no  jurisdiction  to  entertain 
the  appeal,  having  regard  to  the  provisions  of  the 
26th  section  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  which  provides  that  "an  appeal 
may  be  made  to  the  High  Court  of  Admiralty  of 
England  from  a  final  decree  or  order  of  a  county 
court  in  an  admiralty  cause,  and  by  permission  of 
the  judge  of  the  county  court  from  any  interlocutory 
decree  or  order  therein." 

[Jeuite,  p. — The  order  apx>ealed  f rom  is  a  final 
decree  or  order  within  the  section.  It  is  an  order 
finally  determining  the  only  rights  of  the  partiep  which 
remained  at  issue,  therefore  no  leave  to  appeal  can 
be  necessary.] 

Kxlhum^  for  the  appellants,  plaintiffs  in  the  court 
below. — This  is  an  admiralty  action,  and  both  the 
plaintiffs  and  defendants  have  complied  with  the 
provisions  of  Ord.  396,  rr.  48,  49,  and  50,  of  the 
County  Court  Bules,  1892,  relating  to  admiralty 
actions  and  tenders,  a  term  which  since  the  addition 
to  rule  47  allowing  a  payment  into  court  in  admiralty 
actions  with  a  denial  of  liability,  must  be  construed 
as  including  the  offer  by  a  defendant  of  money  paid 
into  court  where  liability  is  denied.  The  plaintiffs 
were  therefore  entitled  to  tax  and  recover  their  costs, 
and  the  order  refusing  them  that  relief  was  made 
without  jurisdiction.  The  General  County  Court 
Rules  (County  Court  Rules,  1892,  Ord.  9,  rr.  11  and 
12a)  as  to  payment  into  court  with  a  denial  of 
liability  on  the  common  law  side  of  the  county 
courts  have  no  application  to  admiralty  actions 
The  admiralty  practice  is  laid  down  in  The  William 
Symington,  33  W.  R.  371,  10  P.  D.  1,  and  The  Mona, 
43  W.  R.  173,  [1894]  P.  266,  and  that  practice  is 
cariied  out  by  the  above  rules,  under  which  the 
plaintiffs  are  entitled  to  costs. 

F.  Laing,  for  the  respondents,  defendants  in  the 
court  below. — A  payment  into  court,  without  denying 
anything  to  be  due,  was,  before  the  Judicature 
Acts,  unknown  in  admiralty  actions.  And  the  rules 
in  ord.  396,  under  which  a  party  making  a  '*  tender  " 
which  is  accepted  becomes  entitled  to  tax  his  costs, 
aie  confined  to  cases  of  "tenders'*  as  the  word  was 
wed  in  admiralty  practice  before  the  Judicature 
Actpj  see  the  Rules  for  County  Courts  having 
Admiralty  Jurisdiction  in   force  before  1876.      The 


rules  cannot  be  construed  differently  merely  beoaase 
a  party  in  an  Admiralty  action  is  now  entitled  to 
make  a  payment  into  court  without  denial  of 
liability.  And  where  this  has  been  done  the  forms 
Mud  proceedings  required  by  the  Gteneral  County  Oourt 
Orders  of  1892,  Ord.  ix,  rr.  11  and  12a,  roles  which 
are  applicable  to  actions  both  on  the  common  law 
and  ^miralty  sides  of  the  county  oourt  must  he 
deemed  to  have  been  followed.  Under  these  rules  the 
plaintiffs  ought  not  to  have  accepted  the  money  paid 
in  if  they  wanted  costs,  or  should  have  applied  to  tJie 
judge  for  extra  costs  beyond  the  amount  paid  in. 
The  defendants  are  therefore  only  entitied  to  the 
money  paid  into  court,  which  includes  costs,  and  the 
court  below  rightly  on  that  ground  made  the  order  it 
did,  or  in  the  alternative  the  application  for  costs 
was  an  application  for  extra  costs  and  was  refused  by 
the  judge  of  the  oourt  below  in  his  discretion. 

Jeuite,  p. — ^The  question  in  this  case  is  whether 
the    County    Court    Rules    applicable    to    oommon 
law  proceedings  in  the  county  court,  or  the  County 
Court    (Admiralty)     Rules    specially    applying    to 
admiralty  actions,  govern.    My  view  is  that  in  an 
admiralty    action    where    there     are^  special    rules 
applicable,  t^ey  overnde  the  rules  applicable  to  actions 
on  the  common  law  side  of  the  county  court ;  and  that 
view  seems  to  have  been  followed  in  this  case  beoansb 
the  defendants  when  filling  in  the  prseoipe  for  paying 
the  money  into  court  substantially  followed  Foim 
No.  333  of  the  Admiralty  forms  given  in  the  County 
Court  Rules.     I   think,   therefore,  that  the   special 
rules  48,   49,   and    60,   contained  in   Order  396  of 
the  County  Court  (Admiralty)  Rules,  apply  here.    It 
has  been  pointed  out  by  counsel  for  the  plaintifib  that 
the  County  Court  Rules  for  the  oommon  law  side 
proceed  upon  a  different  principle  from  that  which 
has  been  followed  by  the  defendants  in  this  case,  fur 
under  the  common  law  rules,  the  court  fees  and  costs 
must  be  paid  into  court  at  the  same  time ;  and  it  then 
lies  with  the  plaintiffs  whether  they  will  elect  to  take 
the  money  and  costs  cr  apply  for  further  oosts.    In 
this  case  no  sum  was  paid  into  court  for  oourt  fees 
or  costs.     A   difficulty  no  doubt  arises  in  applying 
the  County   Court  Admiraltv  Rules   to  a  payment 
into  court  with  denial  of  liability,  because  the  word 
"  tender  "  is  used  in  all  the  three  rules  I  have  referred 
to,  but  the  word  in  rule  47  seems  to  be  naed  in  the 
sense  in  which  that  word  is  used  in  admiralty  pro- 
ceedings, as  exphuned  in  The  Mona,  [1894]  P.  266, 
and  not  in  the  common  law  sense.    Rule  48  allows  of 
payment  into  court  being  made  with  a  denial  of 
liability,   and  rule  49  appears    to  apply  the  word 
**  tender"  to  both  kinds  of  payment  into  court— 
that  is,  to  payment  into  court  without  a  denial  of 
liability  and  to  payment  into  court  with  a  denial  of 
liability.     I  think  that  in  rule  60  tender  m»y  be  sap- 
posed  to  be  used  in  the  same  sense  as  in  rule  49,  and 
to  be  intended  to  include  a  payment  into  court  with 
a  denial  of  liability.    In  the  result — ^though  it  were 
well  if  the  rules  were  made  mere  explicit — I  think 
that  rules  48,  49,  and  60  of  Order  39b  of  the  County 
Court  Rules,    1892,  apply,   and  that  therefore  the 
plaintiffs  aie  entitled  to  their  costs  and  to  an  order 
tor  the  taxation  of  the  same. 

Babnbs,  J. — I  am  of  the  same  opinion. 

Solicitors    for    the    appellants,    Keene,    MarsUndf 
Bryden,  A  Bemnt, 

Solicitors  for  the  respondents,  BramaMy  White,  ^ 
8ander», 
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Court  of  Appeal 

From  Q.  B.  T>iv,         \ 
{L  L  Smith,  Bigby,  and  [  July  14, 15;  Aug.  5, 1898. 
Taughan  Williams,  L.JJ.) ) 

West  London  Syndicate  (Limited)  v.    Comhis- 
8I0NEBS  OF  Inland  Revenue,  (a.) 

Ifdand  Revenue — Stamp — Conveyance  on  8ale — Agree- 
mefU/ormle — Ad  valorem  duty — Leasehold  interest  in 
licmied  house — Goodwill — **  Legal  or  equitable  trans- 
fer'*—Stamp  Ad,  1891  (54  A  55  VirJt.  c.  39),  «.  59, 
suh-stdion  1. 

By  an  agreement  under  seal  a  vendor  agreed  to  sell 
to  the  West  London  Syndicate  (int^r  alia)  the  goodwill 
of  a  KM  yroprietor  and  licensed  victualler  ;  the  lease  of 
the  hotel  and  premises  and  the  vendor's  interest  therein ; 
ttJl  the  househol'i  furniture^  fixtures,  fittings,  and 
Uher  effects  {*tther  than  stock-in 'trade) ;  all  cash  in 
hawl  aa/l  at  the  bank  to  which  the  vendor  was  then 
etttiUe'l;  and  all  the  hook  and  other  debts  due  to  the 
vmdor  in  connection  with  the  business.  The  oonsider*!.' 
timfor  the  sale  iffos  the  discharge  by  the  syndicate  of  the 
debts  and  liabihties  of  the  vendor  tlieti  due  in  relatiim 
to  the  business,  and  the  sum  of  £4,250,  of  which 
£1,462  16a.  Zd,  teas  the  apportioned  consideration  fitr 
thefamiture,  stock-in-trade^  and  cash. 

The  amuunt  of  the  debts  and  liabilities  forming  part 
of  the  consideration  was  found  ti  be  £1,335  8«.  4<i.,  so 
that  the  purchase  consideration  amounted  to  £5,585  8^.  'id. 
It  was  agreed  that  the  vendor  should  show  a  good  title  to 
the  premises  and  assign  the  lease  thereof  and  the  goodwill 
(f  the  business  to  the  syndirate,  and  that,  in  the  event  of 
tf  the  landlords  m.t  consenting  to  the  assignmeM  of  the 
lease,  thai  the  vendor  would  execute  a  declaration  of  trust 
ifi  favour  of  tfie  syndicate.  The  consent  of  the  landlords 
was  not  obtained,  and  a  declaration  of  trust  was  there-, 
fwt  eiceeuted  and  was  stamped  with  the  fixsd  duty  of  ten 
thiUings. 

Hdd,  by  A.  L.  Smith  arhd  Yaughan  Williama,  L.JJ., 
that  there  was  not  an  agreement  for  the  sale  of  an 
f^itable  interest  in  any  property  whatsoever  within  the 
meaning  of  sedion  59,  sub-section  I,  of  the  Stamp  Ad, 
1S91. 

Held,  by  Bigby,  L.J.,  that,  though  on  the  face  of  the 
ogreemertt  it  was  not  for  the  sale  of  an  equitable  internet 
m  property  within  that  section,  yd,  looking  ctt  the  facts 
yftke  ease,  it  ought  to  be  inferred  that  the  agreement  was 
6fi/y  /or  Vie  sale  of  an  equitable  interest, 

add,  further,  by  A.  L.  Smith  and  Bigby,  L.JJ., 
that  the  goodwill  was  capable  of  being  sold  separately 
nd  independently  of  the  leasehold  premises,  and  that, 
in  resoed  of  the  goodwill,  the  agreement  was  liable  to  an 
•d  Tilorem  duty,  as  such  goodwill  was  property  other 
than  lands, 

Hdd,  by  Yaughan  Williams.  L.J.,  dissenting,  that 
ike  goodwill  could  not  be  separated  from  the  leasehold 
ynmses,  and  that,  consequently,  the  agreement  was  not 
liable  to  an  ad  valorem  duly  upon  that  part  of  tht 
eunsideration  apportioned  to  the  sale  of  the  goodwill  and 
Uuisofthe  hotel. 

Appeal  from  Grantham  and  Channel],  JJ.,  42 
8.  J.  133. 

Cute  stat'd  by  the  Commissioners  of  Inland 
BeveDae  pursuant  to  54  &  55  Yict.  c.  39,  s.  13.  Au 
iuatrament  was  presented  to  the  comcuissioiiers  on 
brhalf  of  the  West  London  Syndicate  under  the  pro- 
vinops  of  section  12  of  the  Stauip  Act,  1891,  for  their 
opiuion  as  to  the  stamp  duty  with  which  the  instru- 
ment was  chargeable. 

(a.)  Reported  by  £.  G.  Stiixwell,  Esq.,  Harris ter- 


This  instrument,  which  bdre  date  the  19th  of 
March,  1895,  was  an  agreement  under  seal  for 
the  sale  by  Percy  Thome  (therein >ifter  called  the 
"vendor")  to  the  syndicate  of,  firstly,  the  goodwill 
of  a  hotel  proprietor  and  licea<«ed  victualler  carried 
on  by  the  vendor  at  Fisoher'rt  Hotel,  Clifford- street, 
N^e  w  Bo  ad- street,  and  the  full  benefit  of  the  victualler's 
and  otber  licences,  and  of  all  contracts,  engagements, 
au'l  privileges  to  which  the  vendor  was  entitled  in 
relation  thereto ;  secondly,  the  lease  of  the  hotel  aud 
[  premises,  and  the  vendor's  right,  title,  aud  interest 
therein,  subject  to  the  yearly  rent  of  £964,  together 
with  the  policy  of  insurance  against  fire  then  subsist- 
ing on  the  premises ;  thirdly,  all  the  household 
furniture,  fixtures,  fittings,  and  other  effects  (other 
than  stodc -in-trade)  in  and  upon  the  premises  belong- 
ing to  the  vendor,  and  the  benefit  of  the  policy  of 
insurance  against  fibre  then  subsisting  therein ;  fourthly, 
the  stock-in-trade  to  which  the  vendor  was  ou 
the  17th  of  November  then  last  past  entitled; 
fifthly,  all  cash  in  hand  and  at  the  bank  to 
which  the  veudor  was  entitled  at  the  aforesaid 
date ;  sixthly,  all  the  book  and  other  debts  due  to 
him,  the  vendor,  in  connection  with  the  business.  By 
clause  2  of  the  agreement  it  was  provided  that  the 
consideration  for  the  sale  should  be  the  discharge  by 
the  syndicate  of  the  debts  and  liabilities  of  the  vendor 
due  and  o^ng  by  him  at  the  aforesaid  date  in  rela- 
tion to  the  business,  and  the  sum  of  £4,250,  of  which 
£1,462  16s.  3d.  was  the  apportioned  consideration  fur 
the  furniture,  stock-in-trade,  and  cash.  By  clause  3 
it  was  provided  that  the  vendor  should  show  a  good 
title  to  the  leasehold  premises,  and  assign  to  tlie 
syndicate  or  their  assigns  the  lease  thereof  and  the 
goodwill  of  the  business.  By  clause  6  it  was 
provided  that  in  the  event  of  the  consent  of  the 
landlords  to  the  assignment  of  the  leasehold  premises 
not  being  obtained  the  vendor  should,  at  the  option 
of  the  syndicate,  execute  a  declaration  of  trust  of 
the  premises  in  their  favour. 

The  consent  of  the  landlord  not  having  been  ob- 
tained, a  declaration  of  trust  was  executed  in  favour 
of  the  purchasers.  The  commissioners  were  informed 
that  the  amount  of  the  debts  and  liabilities  forming 
part  of  the  consideration  under  clause  2  was  the 
sum  of  £1,335  8s.  4d.,  and  that  the  purchase  con- 
sideration was  therefore  that  amount  plus  £4,250 — 
namely,  £5,585  8s.  4d.,  and  that  this  total  sum 
was  arrived  Ht  as  follows :  For  lease  and  goodwill, 
£4,085  83.  4d. ;  household  furniture,  &c.,  £1,260; 
stock-in-trade.  £100;  cash  at  hank.  £102  16s.  3d.; 
book  debts.  £37  3s.  9d. ;  total,  £5,585  8s.  4d.  They 
were  also  informed  that  it  was  impossible  to  sever 
the  goodwill  from  the  lease  because  the  goodwill  was 
of  no  value,  as  it  could  not  exist  apart  from  the 
lease,  but  that  without  a  covenant  restricting  the 
vendor  from  carrying  on  business  the  lease  would  be  of 
less  value  by  £400  to  £500.  The  commissioners 
called  for  the  production  of  any  assignment  of  the 
leasehold  premises  which  might  have  been  executed, 
and  the  aforesaid  declaration  of  trust,  bearing  date  the 
2 1st  of  March,  1895,  by  which  the  equitable  interest 
in  the  leasehold  premites  became  vested  in  the 
syndicate,  was  produced.  No  part  of  the  consideration 
was  expressed  by  the  declaration  of  trust  as  beine 
apportioned  to  the  leasehold  premises,  and  that  deed 
was  not  stamped  with  ad  valorem  duty  on 
£4,085  88.  4d.,  but  was  stamped  only  with  the  fixed 
duty  of  10s. 

The  commissioners  were  of  opinion  that,  inasmuch 
as  neitiher  the  sum  of  £4,085  8s.  4d.  nor  any  other 

Sart  of  the  consideration  had  been  expressed  by  the 
edaration  of  trust  to  be  appoi'tioned  tj  the 
leasehold  premises  so  as  to  make  that  instrument 
ohar^ble  aoQordin^  to  its  tea^aiB  with  <id  vnhrem  duty 
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as  ft  oonyeyftDce  on  sale,  the  whole  coosideratioQ* 
except  the  sum  of  £l,462  IBs.  Sd.,  apportioDed  by 
olause  2  of  the  agreeinenl  as  the  consideration  for  the 
fumitore,  stQck-io'trade,  and  cash,  was  to  be  regarded 
as  applicable  to  the  other  property  sold  under  the 
agreement,  and  that  the  instrument  was  chargeable 
under  section  59.  sub-section  1,  of  the  Stamp  Act, 
1891,  with  ad  valorem  conveyance  duty  on 
£5,585  89. 4d.,  lersthe  sum  of  £1,462  I69.  3d.,  making 
the  net  sum  of  £4.122  128.  Id.  They  accordingly 
assessed  the  ad  valorem  stamp  duty  of  £20  15s.  upon 
the  agreement,  being  the  ad  valorem  duty  of  5s.  for 
every  £50  of  the  sum  of  £4,122  12s.  Id.,  payable 
undf'r  the  head  **  Conveyance  or  Transfer  on  Sale" 
in  the  first  schedule  of  the  Stamp  Act,  1891 ;  and 
they  also  assessed  the  fixed  duty  of  10s.  in  respect  of 
the  agreement  for  sale  of  the  premises,  furniture, 
stock-in-trade,  and  cash.  The  instrument  was 
s  taiiiped  accordingly. 

The  questions  for  the  opinion  of  the  Divisional 
Court  were  (1)  whether  the  instrument  was  chargeable 
with  the  ad  valorem  duty  of  £20  159. ;  (2)  if  not,  wi*h 
what  amount  of  ad  valorem  duty  the  instrument  was 
chargeable. 

The  court  (Grantham  and  Channell,  JJ.)  held  that 
the  agreement  was  not  an  sgreement  for  the  sale 
of  an  equitable  interebt  in  property  within  the 
meaning  of  section  59,  subsection  1;  that 
as  the  goodwill  was  incapable  of  being  severed 
from  the  enjoyment  of  &e  leasehold  premises, 
the  instrument  was  not  an  '*  agreement  for  the  sale 
of  an  estate  or  interest  in  any  property  except  lands," 
and  was  therefore  not  liable  to  ad  valorem  duty  upon 
that  part  of  the  consideration  attributed  to  "lease 
and  goodwill,"  and  that  it  was  liable  to  ad  valorem 
duty  upon  the  amount  of  the  book  debts  only. 

IVom  this  decision  the  Commissioners  of  Inland 
Revenue  now  appealed. 

By  section  59,  sub-section  1,  of  the  Stamp  Act,  1891 
(54  &  55  Yict.  c.  39),  it  is  provided  that  "  any  contract 
or  agreement  made  in  England  or  Ireland  under  seal, 
or  under  hand  only  ...  for  the  sale  of  any 
equitable  estate  or  interest  in  any  property  what- 
soever, or  for  the  sale  of  any  estate  or  interest  in  any 
property  except  lands,  tenements,  hereditaments,  or 
heritages  ...  or  goods,  wares,  or  merchandize 
•  .  .  shall  be  oharsed  with  the  same  ad  valorem 
duty,  to  be  paid  by  tSe  purchaser,  as  if  it  were  an 
actual  conveyance  on  sale  of  the  estate,  interest,  or 
property  contracted  or  agreed  to  be  sold." 

Sir  B,  E,  Webster f  A.O,t&nd  Danckwerts  appeared 
for  the  Crown. 

A,  T.  Lawrence,  Q,C.,  Spearman,  and  IF.  R,  Smith 
appeared  for  the  respondents. 

The  arguments  sufficiently  appear  in  the  foll6wing 
written  judgments. 

Cur,  adv,  vult, 

Aug.  5. — A.  L.  Smith,  L.J. — This  is  an  appeal  by 
the  Crown  against  a  judgment  by  the  Divisional 
Court  which  held  that  the  Crown  was  not  entitled  to 
an  ad  valorem  stamp  duty  under  section  59,  sub- 
section I,  of  the  Stamp  Act  of  1891  (54  &  55  Vict. 
o.  39),  upon  an  instrument  presented  by  the  West 
I/>ndon  Syndicate  to  the  Commissioners  of  Inland 
Bevenue  under  the  12  th  section  of  the  Stamp  Act  of 
1891.  The  groimds  upon  which  the  Divisional  Court 
so  held  were  that  the  instrument  carried  in  to  be 
stamped  was  not  a  contract  or  agreement  for  the  sale 
of  an  equitable  estate  or  interest  in  any  property 
whatever,  nor  was  it  a  contract  or  agreement  for  the 
sale  of  any  estate  or  interest  in  any  property  except 
land  so  as  to  come  within  section  59  of  the  Stamp 
Act  of  1891.     It  is  common  ground  that  that   section 


was  passed  to  saddle  with  a  stamp  duty  at  the 
earliest  possible  moment  contracts  and  agreeiDents 
which  came  within  the  fection  so  that  the  Grovn 
should  not  have  to  Witit  for  its  duty  until  a 
more  formal  document  might  be  executed,  and  i( 
not  executed  be  deprived  of  the  duty  altogether, 
which  was  found  to  be  the  cane  urider  the  provisions 
of  the  older  Stamp  Act  of  1870  (33  &  34  Ytut 
c.  97).  The  commissioners  held  that  the  instru- 
ment iu  question  was  liable  to  a  stamp  duty  within 
section  59  of  the  Act  of  1891,  and  assessed  the  duty 
payable  thereon,  but  stated  a  case  for  tbe  opinion  of 
the  court. 

The  first  question  which  arises  is  whether  ths 
iiiStrument  is  a  contract  or  agreement  for  the  sale 
of  any  equitable  estate  or  interest  in  any  property 
whatsoever.  The  instrument  will  be  found  set  out 
in  the  case  stated  by  the  commissioners.  [The  Lord 
Justice  stated  the  terms  of  the  oontmct  of  the  19th 
of  March,  1895,  and  proceeded :]  Kow,  taking  this 
instrument  of  the  19th  of  March,  1895,  itself,  which 
was  the  instrument  taken  in  to  be  stamped,  and  which 
the  oommisRioners  hold  is  the  instrument  to  be  stamped 
with  an  ad  valorem  duty,  does  the  option  given  hy 
clause  6  to  the  pnrch^sers  (the  syndicate)  to  take  a 
declaration  of  trust,  if  so  minded,  instead  of  a  con- 
veyance of  a  legal  interest,  constitute  a  contract  or 
agreement  for  *'the  sale  of  an  equitable  estate  or 
interest  in  any  property  whatsoever  f  " 

It  will  be  seen  that  apart  from  the  option  the 
document  is  a  contract  to  oonvey  a  legal  and  not  an 
equitable  interest.  The  purchasers  were  uud^r  no 
obligation  to  take  a  dedtu-ation  of  trust.  They  had 
not  contracted  that  they  would  do  so,  and  to  consti- 
tute a  contract  or  agreement  within  the  meaning  of 
the  section  there  most  be,  as  it  seems  to  me,  cor- 
relative obligations  on  each  side— on  the  one  to  sell 
and  on  the  other  to  purchase,  and  as  there  is  in  this 
case  no  obligation  upon  the  side  of  the  purchasers  to 
take  a  declaration  of  trust,  for  they  might  or  might 
not  do  so  just  as  they  pleased,  in  my  judgment  the 
instrument  of  the  19th  of  March,  1895,  is  not  a  contract 
or  agreement  for  the  sale  of  any  equitable  interest 
whatsoever  within  the  section. 

It  was  argued  for  the  Crown  that  at  the  time  the 
document  of  the  19th  of  March,  1895,  was  taken  in  to 
the  commissioners,  inasmuch  as  the  purchasers  had  by 
then  taken  a  declaration  of  trust,  this  fact  oonverted 
the  document  of  the  19th  of  March,  1895,  into  a  contract 
or  agreement  for  the  sale  of  an  equitable  interest  ;'bat 
in  my  opinion  this  is  not  so,  for  the  question,  as  it 
appears  to  me,  is,  what  was  the  document  of  the  19th 
of  March  when  it  was  signed,  which  was  the  docu- 
ment which  had  to  be  stamped  ?  I  affree  with  what 
my  brother  Channell  has  said  as  to  wis,  and  I  think 
this  point  taken  by  the  Crown  cannot  be  maintained. 
My  brother  lUgby  draws  the  inference  outside  the 
documents  that  the  intention  of  the  parties  was  to 
merely  take  an  equitable  interest,  but  I  would 
rather  not  found  my  judgment  upon  this. 

I  now  come  to  the  second  question,  which  ii 
whether  the  goodwill,  which  was  agreed  to  be  sold 
and  purchased  by  the  instrument  of  the  19th  of  March, 
1895,  was  a  "  sale  of  property  other  than  land.'* 
That  goodwill  is  property  within  the  meaning  of  the 
Stamp  Acts  is  clear  (see  the  case  of  Potter  ▼.  TAs 
Commissioners  of  Inland  Revenue,  2  W.  B.  561, 10  Exch. 
147).  It  is  also  clear  that  goodwill  is  not  land.  Ghx>d- 
will,  therefore,  primd  facie  comes  within  the  express 
terms  of  section  59  of  the  Act  of  1891  as  being 
'*  property  other  than  land,"  and  so  far  the  Crown 
makes  out  its  case.  But  it  was  thus  argued  for  the 
respondents,  the  purchasers.  They  say  that  Sir 
I  George  Jessel,  M.B.,  in  Ex  parte  Punnett,  In  re  Kitchen,  • 
^  29  W.  B.  129»  16  Ch.  D.  226,  held  that  upon  the 
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Mili  of  a  public- house  the  goodwill  of  the  public- 
hoiue  passes  with  the  public-hoase>  for  the  goodwill 
18  the  mere  habit  of  the  oustotners  resortiog  to  the 
house.    It  is  said  that  goodwill  in  this  case  is  there- 
foie  nothing    bat    the    enhancement    of  the  value 
of  the  premises  agreed  to  be  sold,  and  cannot  be, 
and  is  not,  property  apart  from  such  premi*(ed.     I  do 
not  agree  in  this,  for  iu  my  opinion  goodwill  is  as 
capable  of  being  sold  as  a  separate  entity  for  what  it 
is  worth,  and  in  the  tenant's  interest  in  the  leise.     It 
n  ay  be  that  by  thw  terms  of  a  lease  each  mu^t  be  sold, 
if  acid  at  all,  to  the  same  person,  but  that  does  not 
prevent  theoi  being    sold  as  sepriiate  and  distinct 
fmtities,  and  if  so  sold,  goodwill,  in  my  judgment,  is 
properly,  and  is  clearly  not  land.     Now,  in  this  case 
the  parifs,  by  the  instruuieut  ofthel9ihof  March, 
1895,  have  expressly  sold,  as  it  appears  to  me,  the 
goodwill,    licences,   and  ooutrauts    relating  thereto, 
teparate  and  apart  from  the  lease  Hud    the  other 
entities  contracted  to  be  sold.     If  the  intention  of  the 
parties  is  the  governing  factor  in  this  case,  have  not 
thepaities  dedured  what  was  their  intention  up^'U 
tiie  face  of  the  instrument  by  agreeing  to  sell  and  to 
purchase    the    different    matters    as    separate    and 
distinct   entities,  and    especially    the  goodwill   and 
fall  beuifit  of  the    licences    and  of    all    contracts, 
engagements,   and  privileges  to  which  the    vendor 
mas  entitled  in  relation  thereto,  separate  and  apart 
from  the  lease  ?    It  is  true  that  the  diffc'rent  entities 
are  agrted  to  be  bought  and  sold  for  the  lump  sum  of 
£5,584,  out  of  which  the  sum  of  £1,462  was  allocated 
to  the  furniture,  stock-in-trade,  cash,  and  book  debts. 
It  would  seem  upon  looking  at  the  declaration  of  trust, 
in  which  no  value  was  put  upon  the  lease,  that  the 
goodwill  was  the  thing  of  value,  and  not  the  lease ;  but, 
however  this  is,  I  do  not  see  how  it  can  be  said  that 
iu  this  case  the  goodwill  was  not  property  contracted 
and  agreed  to  be  separately  sold  by  the  vendor  to  the 
sendee  so  far  as  the  vendor's  interest  extended  therein, 
and,  if  so,  this  property  clearly  is  not  land.     It  can- 
not, in  my  judgment,  be  truly  said  that  the  goodwill 
in  this  case  is  merely  an  enhancement  of  the  value  of 
land  and  nothing  more,  and  is  sold  as  part  and  parcel  of 
the  lease  so  as  to  be  land.  It  is  alleged  by  the  learned 
ooonsel  for  the  Crown  that  this  goodwUl  was  worth 
£4,250,  and  the  lease  was  worth  nothing.    They  seek 
Iu  adduoe  this  from  what  the  syndicate  have  not  done, 
!     I  wean  by  not  putting  any  value  upon  the  lease  iu 
I     the  declaration  of  trust. 

I  I  think  that  the  Crown  is  right  in  saying  that  the 
goodwill  in  this  case  is  property  other  tban  land, 
and  I  see  no  reason  to  think  thnt  the  value  assessed 
by  the  commissioners  thereon  is  not  correct,  and 
iuaimach  as  before  this  case  was  even  argued  in  the 
Divisional  Court,  a  conveyance  of  the  legal  interest 
in  the  prox>eriy  sold  had  been  executed  and  stamped 
with  the  identical  ad  valorem  stamp  duty  which  the 
eounsel  for  the  Crown  are  now  contending  should  have 
been  affixed  to  the  agreement  of  the  I9ch  of  March, 
1^0,  the  point  as  to  the  exact  value  of  the  goodwill 
appears  to  me  to  be  of  no  practical  importance. 

In  my  judgment,  the  Crown  succeeds  upon  the 
appeal,  which  must  be  allowed,  and  the  Crown  must 
have  costs  here  and  below. 

BiGBY,  L.J. — This  was  an  appeal  of  the  Com- 
Biisnoners  of  Inland  Bevenue  against  an  order  of  tbe 
Queen's  Bt-nch  Division,  dated  the  15th  day  of 
Dtcember,  1897,  assessing  the  ad  valorem  duty  pay- 
aUe  under  section  59  of  the  Stamp  Act,  1891,  on  a 
certain  instrument  dated  the  19th  of  March,  1895,  made 
bi-tween  one  Percy  Thome  of  the  one  part,  and  the 
West  Lundon  Syndicate  (Limited),  hereinafter  calltd 
the  syndicate,  of  the  other  part,  at  the  amount  payable 
Pii  £37  3s.  9d.,  the  value  of  certain  debts  hereinafter 


more  particularly  mentioned.  Under  section  12  of 
the  Act  the  cuuimissioners  were  required  and  bound 
to  express  their  opinion,  with  reference  to  this 
instrument,  upon  the  question  with  wbat  amount  of 
duty  it  was  chirgeabie.  Tbe  requUitiou  was  not 
made  until  nearly  two  years  nfter  the  execution  of 
tbe  iustrument— that  is  to  sty,  in  January,  1897. 
The  document  of  the  19th  of  Maroh,  1895,  is  very 
special,  and  many  of  its  term**  require  close  con- 
sideration. The  surrounding  circumstances  are  also 
very  special  and  unusual.  From  toe  recitals  it 
appears,  amongst  other  thingo,  that  the  syndicate 
had,  with  the  privity  and  consent  of  the  vendor, 
been  acting  as  proprietors  of  the  hotel  and  premises 
Hud  property  dealt  with  in  the  instrument  from  a 
time  not  defined  in  the  recital,  but  shown  by  clause  8 
in  the  instrument  to  have  begun  with  the  17th  of 
November,  1896  (say,  a  period  of  four  months),  and 
that  the  business  thereof  had  bteu  carried  on  by  it 
(that  is  to  say,  the  syndicate)  with  moneys  advanced 
by  tke  vendor  in  anticipation  of  the  completion  and 
by  way  of  payments  in  advance  for  certain  deben- 
tures agreed  to  be  subscribed,  such  moneys  so 
advanced  amounting  to  £2,000.  The  hotel  dealt 
with  was  No.  11,  Clifford -street.  New  Bond-street, 
and  was  known  as  Fischer's  Hotel. 

By  clause  1  of  the  instrument  the  vendor  was  to 
sell  and  the  syndicate  was  to  purchase,  first,  the 
goodwill  of  the  business  of  an  hotel  proprietor  and 
licensed  victualler  carried  on  by  the  vendor,  and  the 
full  benefit  of  all  victualler's  and  other  licences,  and 
of  all  contracts  and  engagements  and  privileges  to 
which  the  vendor  was  entitled  in  rrlation  thereto; 
secondly,  the  two  leases  i>f  the  hotel,  particularly 
described  for  terms  making  together  a  term  of 
tw«nty-one  years  from  Christmas,  1894,  subject  to 
the  yearly  rent  of  £964.  Then,  under  the  heads 
thirdly,  fourthly,  and  fifthly,  follow  particidars 
of  furniture,  stock-in-trade,  and  cash  (in  respect 
of  which  no  ad  valorem  duty  would  be  payable), 
and  under  head  sixthly  certain  book  debts  esti- 
mated at  the  value  of  £37  3s.  9d.  By  clause  2 
the  consideration  for  the  sale  of  the  whole  of  the 
particulars  mentioned  was  stated  to  be  the  satisfac- 
tion by  the  syndicate  of  the  debts  and  liabilities  of  the 
vendor  (the  amount  of  which  was  not  mentioned  on 
the  face  of  the  instrument,  but  was  stated  by  the 
solicitor  to  the  syndicate,  in  answer  to  an  inquiry  by 
the  commissioners,  to  be  £1,335  Ss.  4d.)  and  the  sum 
of  £4,250,  of  which  sum  £1,462  168.  3d.  was  represented 
to  be  the  apportioned  consideration  for  the  furniture, 
stock-in-trade,  and  cash.  No  other  apportionment  of 
the  consideration  was  shown  by  the  instrument. 
Clauses  3  and  4  were  appropriate  clauses  for  the  sale  of 
the  legal  interest  in  the  leases.  By  clause  5  it  WM 
provided  that  the  purchase  should  be  completed  on 
the  23rd  of  March  (four  days  after  the  date  of  the 
instrument),  on  which  day  the  purchase-money  was 
to  be  paid  and  satisfied.  Clause  6  was  as  follows : 
*'  The  leasehold  premises  hereby  agreed  to  be  sold 
being  only  assignable  with  the  consent  of  the  land- 
lords from  whom  the  same  are  held,  the  vendor  shall 
use  his  best  endeavouis  to  obtain  the  requisite  consent 
for  the  assignment  thereof  to  tbe  syndiicate  or  their 
assigns,  and  in  the  event  of  such  consent  not  being 
obtained  the  vendor  shall,  at  the  option  of  the 
syndicate,  execute  a  declaration  of  trust  of  the  said 
leasehold  premises  in  its  favour."  Clause  7  gave  the 
syndicate  an  option  of  satisfying  £3,000,  part  of  the 
£4,250  cash  purchase  consideration,  by  the  issue  to  the 
vendor  of  120  debentures  of  £25  each,  and  the  balance 
of  £1,250  was  to  be  satisfied  by  the  issue  to  him  or 
his  nominees  of  1,250  shares  of  £l  each  to  be 
numbered  8  to  1,257  inclusive  (obviously  following  on 
the  7  allotted  to  th^  subsciibe^  to  t)^e  men^oranduQ^ 
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of  aseocietion).  The  debentures  were  to  form  patt  of 
the  total  isBue  of  200  debentures  of  £25  each,  ranging 
pari  passu  as  a  first  charge  on  the  syndicate's  under- 
taking. By  clnuse  6  the  syn<^icate  was  from  the  17th  of 
Kovember  to  be  deemed  to  ha^e  had  possession  of  the 
hotel  premises  and  property  and  to  have  carried  on 
the  business,  and  were  accordingly  to  indemnify  the 
Vendor  against  all  expenses  and  labilities  incurred  in 
the  course  of  so  carrying  on  the  same.  By  clause  10  the 
syndicate  were  to  issue  the  balance  of  ttie  debentures 
provided  for  in  clause  7  and  in  discharge  of  the  sum 
of  £2,000  advanced  by  the  vendor  to  the  syndicate, 
and  the  vendor  agreed  to  accept  such  debentures  in 
satisfaction  and  discharge  of  such  £2,000. 

The  material  provisions  of  the  instrument  being  as 
above  set  forth,  the  commissioners  were  entitled 
under  sub-section  2  of  section  12  to  be  furnished 
with  such  evidence  as  they  might  deem  necessary  in 
order  to  show  to  their  satisfaction  whether  all  the 
facts  and  circuoi  stances  affecting  the  liability  of  the 
instrument  to  the  amount  of  duty  chargeable  thereon 
were  fully  and  truly  set  forth  therein. 

The  commissioners,  under  the  power  so  given, 
obtained  from  the  solicitors  to  the  syndicate,  in 
answer  to  inquiries  made  by  them,  information  to 
the  effect  that  the  wiiole  consideration  for  the  contract 
consisted  of  debts  and  liabilities  to  the  amount  of 
£  1 ,33d  8s.  4d.,  making  with  the  sum  of  £4, 250  mentioned 
in  the  contract  a  total  consideration  of  £5,585  8s.  4d. ; 
deducting  from  which  £1,462  16s.  3d.  apportioned  in 
respect  of  items  on  which  ad  valorem  duty  was 
churgeable,  and  £37  3s.  9d.  the  value  of  the  book 
debts,  there  was  lef c  as  consideration  for  the  only  re- 
maining items — viz.,  the  lease  and  goodwill — a  sum  of 
£4,085  88.  4d.,  as  to  which  no  apportionment  was 
attempted  to  be  made. 

It  was  indeed  alJeged  on  behalf  of  the  syndicate 
that  it  was  quite  impossible  to  sever  the   goodwill 
from  the  lease  itself,  because  the  goodwill  was  con- 
sidered to  be  of  no  value  as  it  could  not  exist  apart 
from  the  lease,  but  it  was  at  the  same  time  stated 
that  without  a  covenant  to  restrict  the  vendor  from 
carrying  on  bufiiness  the  lease  would  be  of  less  value 
from  £400  to  £500.      The  commissioners  called  for 
the  production  of  any  assignment  of  the  leasehold 
premises,  and  the  declaration  of  trust  dated  two  days 
after  the  execution  of  the  instrument  of  the  19th  of 
March,  1895,  was  produced,  whereby  it  was  declared 
that  Percy  Thome,  his  executors  and  administrators, 
should  henceforth  stand  seised  of  and  interested  in 
the  hotel  and  premises  in  trust  for  the  syndicate,  and 
the  hyndicate  covenanted  thereafter  to  pay  the  rent 
)eserv«)d    by   the    esisting    indentures  of  lease  and 
observe  and  perform    the  covenants   therein  and  to 
indemnify  the  said   Percy  Thome   in  resppct  of   any 
breach.     The  declaration  of  trust  contained  a  recital : 
**  And    whereas     the    said    leases    contain    certain 
covenants  which  preclude  the  said  Percy  Thome  from 
underletting    the  premises  without   the   consent   in 
writing  of  the  lessor,  and  it  is  not  deemed  expedient 
at  the  present  time  to  apply  for  such  con  sent.  "'^  After 
the  declaration  of  trust  Percy  Thorne  had  nothing  left 
in  him  but  the  bare  If  gal    estate   in  the  leasehold 
property.     The  commissioners  were  of  opinion  that^ 
inasmuch  as  no  part  of  the  consideration  had  been 
expressed  by  the  declaration  of  trust  to  be  apportiouf  d 
to  the  leasehold  premises,  so  as  to  make  that  instru- 
ment chargeable  with  ad  valorem  duty  as  a  convey- 
ance on  sale,  the  whole  consideration  except    the 
£1,462  16s.  3d.  apportirned  by  clause  2  of  the  instru-^ 
ment  was  to  be  regarded  as  applicable  to  the  other 
property  sold.    They  therefore  expressed  the  opinion 
that  the  instrument  was  chargeable  under  section  59 
sub- section  (1)  of  the  Act  with  ad  valorem  conveys 
ance  duty  on  the  whole  consideratioo  of  £5,585  8s,  4d. 


less  £1,462  Ifld.  3d.,  or  £4,122  12s.  Id.,  and  assessed 

the  ad  valorem  duty  on  that  sum,  which  at  the  rate 
of  08.  for  every  £30  amounted  to  £20  1(>9. 

TJndtr  section  13  (1)  of  the  Act,  any  person  dig- 
satisfied  with  the  assessment  of  the  coramissionen 
may,  within  twenty^one  days  after  the  da*e  of  the 
assessment,   and  on  payment  of  ddty  in  confonuity 
therewith,  appeal  against  the  asse.-sment  to  the  High 
Court,  and  may  for  that  purpose  require  the  com- 
missioners to  state  and  sign  a  case  setting  forth  the 
questions  upon  which  their  opinion  was  required. 
The  syndicate,  in  accordance  with  the  terms  uf  the 
section,  in  due  time  paid  the  duty  of  £20  15s.,  and 
required  the  commissioners  to  state  a  case.    This  was 
done,  and  the  case  stated  set  forth  the  facts  as  herein- 
before noticed,  and  made  copies  of  the  instrument  of 
the  19th  of  March  and  the  declaration  of  trust  of  the 
21st  of  March  part  of  the  case.     The  questions  for 
the  opinion  of  the  court  were :  First,  whether  the  in- 
strument is  chargeable  with  the  ad  valorem  duty  of 
£20  15s.,  in  accordance  with  the  assessmeiit  of  the 
commissioners ;     and,    second,    if    not,    with    what 
amount  of  ad  valorem  duty  the  instrument  is  charge- 
able. 

Under  section  13  (2)  of  the  Act  the  duty  of  the 
court  is  upon  the  hearing  of  the  case  to  determine  the 
questions  submitted,  and  if  the  instrument  in  question 
ia  in  the  opinion  of  the  court  chargeable  with  any 
duty,  to  assess  the  duty  with  which  it  is  chargeable. 
Sub-sections  4  and  5  of  the  same  section  provide 
for  the  repayment  of  any  excess  of  duty  and  for  costs 
in  the  alternative  events  of  the  commissioners'  assess- 
ment being  held  to  be  erroneous  or  confirmed. 

By  an  order  dated  the  15th  of  December,  1897, 
the  court  of  Queen's  Bench  expressed  the  opinion 
that  the  ass<%ssment  of  the  commissioners  was 
erroneous,  and  that  the  said  instromOTit  was 
chargeable  with  ad  valorem  conveyance  duty  cm  the 
amount  of  the  book  debts  only  (amountingas 
hereinbefore  appears  to  £37  3s.  9d.),  and  reveised 
the  decision  of  the  commissioners  and  ordered 
that  any  excess  of  duty  paid  by  the  appellanto 
should  be  returned  to  them  by  the  respondents,  and 
ordered  the  costs  of  the  appellants  to  be  paid  by  the 
respondent.  During  the  argument  befo»e  th3  Court 
of  Queen's  Bench  it  was  stated  that  at  some  tnne 
after  the  decision  of  the  commissioners  an  assignment 
of  the  legal  estate  in  the  leasehold  had  been  executed 
to  the  syndicate  or  their  nominees,  and  «»t  imped  witt 
an  ad  valorem  duty  of  £20  15s.,  the  amount  »»«» 
by  the  commissioners  on  the  instrument  of  the  19th 

of  March,  1895.  .    ,  , 

Against  this  decision  the  commissioners  appealed, 
and  the  court  has  now  to  determine  whether  the 
assessment  of  the  Court  of  Queen's  Bench  is  nght. 
and,  if  not,  has  to  assess  the  amount  of  ad  valorem 

duty  payable.  i  x   xi.- 

Two  main  points  were  argued  on  the  appeal  to  ttas 
court,  and  apparently  in  the  court  below.  (1)  Whether 
the  contract  on  the  face  of  it  was  a  contract  for 
the  sale  of  the  equitable  interest  in  leaseholdsj 
(2)  whether  the  goodwill  was  property  in  /««P«t 
of  which  ad  valorem  duty  should  be  charged  apsrt 
from  the  leaseholds.  Bothi  points  were  decided  in  m 
court  below  against  the  commissioners.  As  to  the  firtj 
point,  I  am  not  disposed  to  differ  from  the  deosion  of 
thecourt  below  so  long  as  attention  is  confined  to  tlw 
language  of  the  instrument  itself.  The  only  cUnsa 
relied  upon  as  showing  that  the  contract  was  for  thj 
sale  of  an  equitable  interest  was  clause  6,  and  thjt 
clause  dees  not  throw  any  obligation  upon  tb» 
syndicate  to  accept  a  declaration  of  trust  in  lieu  of  a 
legal  assignment,  but  only  gives  them  an  option. 
On  the  face  of  the  instrument,  therefore,  the  only  oon- 
fri»«t  in  for  the  sale  of  the  !«»!  interest.    But  xegarl 
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rnnit  be  bad  not  only  to  what  the  parties  have  said 
bot  to  what  they  actually  meant.  It  isinoumbent  on  the 
ij&dicate  to  show  that  all  the  facts  and  drcamstances 
affecting  the  liability  of  the  instrument  as  to  duty 
gad  the  amount  of  duty  chargeable  thereon,  are  f  oUy 
sod  truly  set  forth  therein,  and  if  from  the  facts 
made  known  to  the  commissioners  the  proper  inference 
is  that  the  real  bargain  was  a  bargain  for  the  sale  of 
tbe  equitable  interest  only,  then  the  instrument  ought 
to  be  charged  with  the  amount  assessed  by  the  com- 


Now,  in  my  judgment,  the  facts  do  lead  to  this  in- 

ferenoe.    Bearing  in  mind  that  the  syndicate  had  an 

opportunity  of  explaining  any  drcum stances  which 

might  affect  the  lialnlity  to  duty,  let  us  see  what  the 

fusts  are  which  alone  were  before  the  commissioners. 

First,  for  four  months  the  hotel  had  been  in  the 

ponession  of  the  syndicate,  and  the  business  had  been 

eanied  on  by  them  by  means  of  money,  to  the  amount 

of  £2,000,  supplied  by  the  vendor.    This  sum  could 

I  not  be  recovered  as  a  debt  but  only  satisfied  by  an 

'  ime  of  debfflitures   to  the    same   amount   by  the 

I  iipdicate  unless  the  syndicate  purchased  the  hotel. 

;  Soch  debentures  as  were  required  by  the  contract 

I  coold  not  be  issued,  for  they  were  to  be  a   first 

1  charge  on    the   undertaking  which,  independently 

of  Sie  hotel,    had   no   property.      Apparently    no 

ibares    had    been    issued    except   the    seven,    the 

mmimiitn  number  required  to  be  subscribed  by  the 

mbseribers    to    the    memorandum    of     association. 

Dmnng  the  four  months  it  is  dear  that  the  lessor  had 

I  not  been  approached  with  reference  to  giving  assent 

i  to  an  aasiffnment,  and  yet  four  days  only  were  allowed 

[  lor  obtaimsg  that  assent  and  enabling  the  syndicate 

i  to  obtain  the    option   purported   to    be  given    by 

dame  6.     It  is  a  plain  inference  from  the  facts  appear- 

iog  that  the  syndicate  had  no  cash  wherewith  to  pay 

ia  cash  the  consideration  of  £3,000  which  they  had  an 

cpyon  of  paying  in  cash.     During  the  same  four  days 

ttarefore  the  debentures  for  £5,000  and  the  shares  for 

£1^250  wonld  have  to  be  issued,  and  it  would  have 

been  a  very  unbusinesslike  arrangement  to  go  to  the 

•xpeuie  of  preparing  those  debentures  whilst  there 

eoud  be  any  reasonable  doubt  as  to  the  contract 

going  through. 

From  these  circumstances  alone  an  infereoce  might 

sriw  that  there  was  no  real  intention  on  either  side  to 

IbOow  out  the  requirements  of  clause  6,  but,  as  I 

[  have  said,  I  do  not  on  the  question  of  construction 

;  M  that  soch  an  inference  could  be  acted  upon. 

But  tifte  matter  by  no  means  ends  there.  Within 
tvo  days  after  the  19th  of  March  the  contract  had 
been  completed  on  the  basis  of  the  syndicate  accept- 
iag  an  equitable  title.  The  recital  in  the  declaration 
d  tnist  u&owB  that  it  was  not  then  expedient  to  apply 
lor  the  oonsent  of  the  lessor.  When  was  this  con- 
flloaion  anived  at  ?  If  it  arose  from  any  change  of 
cbeumstBDoes  or  change  of  intention  happening 
after  til&e  execution  of  the  instrument  of  the  19  th 
id  March  it  wonld  have  been  easy  for  the  syndi- 
cate to  show  such  change,  but  nothing  of  the 
Imd  was  suggested.  It  is  not  difficult  to  see 
^vhy  ti&e  limited  company  without  capital  should 
^  "  '  to  ask  a  lessor  to  accept  them  as 
but  this  state  of  things  had  not 
anddenly,  and  was  not  likely  to  be  altered 
k  a  <»nple  of  days.  I  have  said  that  the  con- 
.Inst  was  completed  by  the  2lBt  of  March.  Accord- 
i%  to  any  reasonable  or  business-like  method 
llf  pvoeeduze  that  mnst  have  been  so,  for  a  vendor 
l^o  had  not  been  paid  or  satisfied  his  purchase- 
would  never  have  executed  the  unqualified 
ion  of  trust  actually  executed  on  the  21  at  of 
the  clear  effiact  of  which  is  to  represent  him 
m  a  hen  trustee  only  of  the  legal  estate.    Bome 


notice  surely  would  have  been  taken  of  the  obligation 
to  pay  or  satisfy  purchase-money  if  any  such  obliga- 
tion existed,  and  the  obligation  to  satisfy  the  advance, 
amoimting  to  £2,000,  which  could  be  satisfied  in  no 
other  way  than  by  issuing  debentures,  would  certainly, 
I  should  infer,  have  been  mentioned  if  it  had  not  be^ 
already  satisfied.  The  fair  inference,  again,  is  that  all 
the  debentures  had  already  been  issued  before  the 
execution  of  the  declaration  of  trust.  To  be  issued  they 
must  have  been  prepared,  and  it  seems  to  me  to  be  un- 
reasonable to  suppose  that  all  that  would  have  been 
done  in  a  period  of  two  days.  The  inevitable  inference 
appears  to  me  to  be  that  it  was  agreed  before  or 
simultaneously  with  the  execution  of  the  19th  of 
March  instrument  that  an  equitable  interest  should 
be  taken  in  place  of  a  legal  assignment  of  the  leanes, 
and  that  the  declaration  of  trust  of  the  21st  of  March 
must  be  taken  as  part  of  one  transaction  with  the 
contract  of  the  19th  of  March.  If  in  any  way  the 
inference  arising  from  the  facts  before  the  commis- 
sioners is  inconsistent  with  the  true  facts,  that  is  the 
fault  of  the  syndicate  for  leaving  matters  to  be  dealt 
with  on  a  partial  and  imperfect  statement.  If  the  above 
conclusion  is  correct,  it  is  unnecessary  to  go  into  the 
question  as  to  the  goodwill ;  but  in  my  judgment  the 
commissioners  were  right  in  their  view  in  regard  to  this. 
The  question  is  one  of  considerable  importance  as  to 
the  meaning  and  .operation  of  the  59th  section.  The 
policy  of  that  section  is  to  charge  immediately  with 
duty  an  agreement  for  the  sale  of  anjr  property  except 
land.  If  this  can  be  evaded  by  joining  in  one  agree- 
ment for  sale,  at  a  lump  sum,  property  not  land  with 
land,  and  throwing  upon  the  commissioners  the 
difficulty,  which  may  be  well-nigh  insoluble  by  them, 
of  determining  what  shall  be  apportioned  to  each 
sort  of  property,  a  serious  blow  will  be  struck  at  the 
operation  of  the  section. 

As  to  the  particular  case  before  us,  where  the 
goodwill  of  the  business  and  the  lease  of  the 
premises  on  which  it  is  carried  on  are  the  two 
items  which  are  sold  at  a  lump  sum,  it  will  be 
convenient  to  deal  first  with  the  question  whether 
any  part  of  the  lump  sum  is  to  be  attributable  to 
the  goodwill,  and  in  the  second  place  with  the 
amount,  if  any,  to  be  so  attributed.  (Goodwill  is 
certainly  properly  within  the  meaning  of  section  69, 
and  any  interest  in  goodwill  must  equaUy  be  pro- 
perty. It  is  to  me  exceedingly  difficult  to  see  how 
in  *any  case  goodwill  can  t^  lands,  tenements,  or 
hereditaments  within  the  meaning  of  the  exception, 
even  if  inseparably  connected  with  land.  Supposing 
such  a  case  possible,  it  is  not  like  fixtures  attached  to 
the  soil  so  as  to  be  part  of  the  land ;  but  some  part, 
at  any  rate,  must  be  seyerable.  Upon  that  I  refer  to 
the  definition  of  goodwill  giyen  by  Wood,  V.C,  in 
Ohurton  v.  Douglas,  7  W.  E.  365,  1  Job.  174,  approved 
apparently  by  Lord  Herschell  in  TregoY.  Hunt,  44  W.  B. 
225.  [1896]  A.  C.  7.  In  this  particular  case  a  great  part 
of  the  goodwill  nught,  and  probably  did,  arise  from 
the  name — some  part  of  it  certainly  did.  A  West- end 
hotel  does  not  depend  for  its  customers  upon 
chance  passers-by,  but  to  a  great  extent  upon 
visitors  to  London,  who  engage  their  rooms 
beforehand.  Many  of  them  choose  their  hotel 
upon  the  recommendation  of  friends  who  have 
stayed  in  the  hotel,  and  it  would  be  by  the  name 
"Ksoher's  Hotel"  that  it  would  be  recommended. 
Such  a  goodwill  cannot  be  said  to  be  in  law 
inseparable  from  the  house  where  the  business  is  for 
the  time  being  carried  on,  whatever  the  practical 
difficulty  of  separation  in  a  given  case.  A  great  part 
of  it  would  last  on  if  the  business  were  transferred  t«> 
next  door.  It  would  be  as  unlikely  that  custoiuurs 
would  attach  importance  to  the  question  whether  the 
hotel  were  at  11  or  12,  Ciifford-street,  as  in  the  case  of 


180 


THE  WEEKLY  REPORTER.       cD6e.».ia9g.i     VoL  XLVn. 


Ct.  op  App. 


West  London  Stndioatb  (Ld.)  v,  Ooiocbs.  op  Inland  Bbyenttb.  Ot.  op  App. 


ChurUm  y.  Douglas  it  would  have  been  to  say  that 
the  onstomers  would  have  had  a  preference  for  Fleets 
street  over  the  Strand  as  the  place  where  the  wholesale 
business  was  carried  on.  Then  I  refer  to  the 
observations  of  Wood,  V.C.,  in  Churton  ▼.  Douglas^ 
and  Lord  Hersohell's  comment  thereon  in  Trego  y. 
Hunt,  [1896]  A.  C.  at  p.  17.  It  is  not  sufficient  to 
say  that  in  uie  particular  case  the  business  could  not 
be  removed  without  the  consent  of  the  lessor.  His 
consent  mi(|^ht  be  purchased,  and  the  transfer  of  the 
goodwill  of  the  existing  business  during  twenty-one 
years  might  be  a  good  step  towards  the  removal  of  tiie 
business.  But  there  is  in  any  transfer  of  goodwill  a 
personal  element  involved,  and  for  anything  that  is 
shown  to  the  contrary  the  personal  connection  of  the 
vendor  in  this  case  may  have  been  very  great  and 
must  be  assumed  to  have  been  of  some  value.  If  the 
lease  alone  had  been  dealt  with  the  vendor  might 
after  the  sale  have  solicited  the  customers  who  had 
been  in  the  habit  of  staying  at  the  hotel  to  transfer 
to  him  their  custom  at  another  hotel.  The  goodwill 
having  been  agreed  to  be  transferred  the  vendor 
could  not  do  this  :  Trego  v.  Hunt,  This  seems  to  be 
conclusive  on  the  question  whether  there  is  not  some 
independent  value  to  be  attributed  to  the  goodwill. 
Additional  rights  bargained  for,  must  be  supposed 
worth  bargaining  for.  The  part  of  the  goodwill  now 
being  dealt  with  is  not  only  separable  from,  but  has 
no  connection  with,  the  lease  of  the  hotel.  It  depends 
upoQ  an  implied  contract  and  cannot,  as  I  think,  in 
any  concievable  way  be  treated  as  land  within  the 
meauing  of  the  exception.  It  is  of  the  same  nature 
as  the  supposed  covenant  not  to  carry  on  business 
elsewhere  mentioned  in  the  cases,  the  absence  of  which, 
by  the  admission  of  the  syndicate's  solicitor,  would 
reduce  the  value  of  the  lease  itself  by  £400  to  £500. 

It  seems  to  me,  therefore,  that  it  is  impossible  to  say 
that  the  agreement  to  transfer  the  ffooawill  does  not 
include  something  over  and  beyond  the  lease  itself. 
What  the  value  of  that  something  may  be  is  a  very 
different  and  very  difficult  question,  but  the  difficulty 
is  created  by  the  parties  to  the  instrument  who  have 
not  chosen  to  apportion  in  the  instrument  itself  the 
total  consideration.  I  do  not  think  the  commissioners 
could  properly  have  come  to  a  different  conclusion 
from  that  which  they  actually  arrived  at.  The  only 
suggestion  made  by  the  syndicate  is  that  nothing  is 
to  be  apportioned  to  the  goodwill.  It  is  upon  that 
that  they  take  their  stand.  That  contention,  for 
reasons  above  appearing,  I  think  untenable.  Assuming 
that  contention  to  be  ruled  out,  they  in  fact  leave  the 
commissioners  to  find  out  for  themselves  the  proper 
amount  to  be  apportioned.  I  think  that  the  com- 
missioners had  no  information  furnished  to  them  which 
would  have  enabled  them  to  apportion  the  considera- 
tion between  lease  and  goodwill  according  to  their 
values.  I  think  that  they  were  entitled  to  say  :  It  is 
for  you,  the  syndicate,  to  show  what  part  of 
the  whole  consideration  is  to  be  thrown  upon  the 
lease. 

Bat  are  there  not  primS  facie  grounds  for 
the  c  nduuon  even  if  no  presumption  arises  ? 
Under  the  circumstances  we  find  that  the  goodwill 
of  the  business  is  not  only  dealt  with  separately 
from  the  lease  but  is  put  in  the  forefront  — 
that  is  to  say,  before  the  lease — in  the  order  of 
enumeration  of  the  parcels.  This  might  be  a  small 
matter  if  there  were  not  other  considerations  tending 
to  enhance  the  imx)ortance  of  the  goodwill ;  but  such 
considerations  are  not  wanting.  The  business  had 
really  been  carried  on  for  the  syndicate  during  four 
months  and  tbn  sum  of  £2,000  invested  in  it  through 
the  vendor.  Where  the  goodwill  and  business  and 
the  lease  for  twenty-one  years  of  an  hotel  in  the  West 
End  of  Loudon,  carried  on  at  a  house  rented  at  £964, 


are  only  treated  as  worth  together  a  little  over  £4,000, 
it  is  not  an  unfair  inference  that  the  lease  of  the  hoiue 
without  the  goodwill  of  the  business  would  hardly  be 
worth  the  rent.  But  what  seems  to  me  an  important 
consideration  is  that  the  parties  themselves,  by  ths 
declaration  of  trust,  have  so  treated  and  dealt  with 
the  leases  as  to  affirm  in  substance  that  no  ad  valorem 
duty  was  to  be  paid  in  respect  thereof,  and  therefore 
no  part  of  the  consideration  is  specifically  appro- 
priated to  them.  If  my  inference  of  facts  set  fortii  in 
the  discussion  as  to  the  first  point  is  well  foaaded, 
then  the  declaration  of  trust  is  an  actually  con- 
temporaneous document  in  the  sense  of  being  part  ol 
one  and  the  same  transaction ;  but,  apart  from  that  I 
think  the  oonmiissioners  had  a  right  to  infer  from  it, 
and  from  the  fact  that  for  nearly  two  years  no  other 
conveyance  had  been  executed,  that  the  intentiou  of 
the  parties,  or,  at  least,  the  effect  of  what  they  did,  was 
to  concentrate,  as  it  were,  the  whole  ad  wUorem  duty 
upon  the  goodwill  and  book  debts  and  attribute  no 
part  to  the  leases.  In  this  way  the  parties  hays 
solved  the  difficulty  which  they  themselves  have  raissd. 

Some  point  has  been  made  of  the  alleged  stamping, 
after  the  assessment  by  the  commissioners,  of  an 
assignment  of  the  lease  with  the  full  ad  valortm  duty. 
This  was  an  entirely  voluntary  act  of  the  syndioate, 
and  can  have  no  effect  upon  the  question  whether  ths 
commissioners  were  right  or  wrong  upon  the  facts  as 
they  existed  when  they  made  their  assessment.  The 
ooTu*t  below  has  held  them  wrong,  and  given  oosii 
against  them  on  that  gpround.  It  is  now  our  duty  to 
review  that  decision,  and  to  determine  whether  the 
assessment  was  not  right. 

In  my  judgment  we  ought  to  say  that  the  commis- 
sioners were  right;  that  the  opinion  of  the  court 
below  ought  to  be  reversed;  the  assessment  of  the 
commissioners  supported ;  the  costs  paid  by  the  oom- 
commissioners  under  the  order  of  the  court  below 
returned;  and  the  costs  of  the  commissioners  hete 
and  below  ordered  to  be  paid  by  the  syndicate. 

I  should  like  to  add  one  word  on  a  possible  nusoon- 
ception  of  the  Act.  Any  apportionment  to  affect 
the  question  of  duty  under  section  59,  most  be  a 
bond  fide  one.  I  do  not  think  that  an  arbitniy 
apportionment  would  avail  anyone  under  this  section. 
If  so  the  section  would  be  absolutely  worthless.  It 
must  be  a  genuine,  bond  fide  apportionment. 

Yattghan  WnxiAMS,  L. J. — ^I  have  the  misfortune 
to  differ  from  the  other  members  of  the  oonrt,  A.  L. 
Smith  and  Bigby,  L. JJ.  I  agree  with  the  deciaion  of 
the  Divisional  Court,  and  adopt  entirely  the  reasoning 
of  Channell,  J. 

With  regard  to  the  question  whether  the  instni« 
meut  in  question  was  a  contract  or  agreement  for  thfe 
sale  of  any  equitable  estate  or  interest  in  any  property 
whatsoever,  I  am  of  opinion  that  it  was  not.  I  think 
that  it  was  plainly  only  a  contract  for  the  sale  of  a 
legal  interest,  and  that  the  option  given  to  tihe  pur- 
chasers, which  the^  were  not  bound  to  exeroifle,  to 
call  for  a  declaration  of  trust  in  the  event  of  the 
landlord's  consent  to  a  legal  assignment  not  being 
obtained,  does  not  convert  the  instrument  into  a 
contract  for  the  sale  of  an  equitable  estate  or  interest. 
The  purchasers,  in  the  event  of  the  vendor's  failing  to 
obtain  the  landlord's  assent,  and  being  unable  to 
convey  a  legal  estate,  could,  if  they  had  ohooen, 
have  treated  the  contract  to  purchase  as  at  an 
end.  As  I  understand,  both  my  brothers  take 
this  view  if  only  the  words  of  the  instrument 
are  looked  at;  but  Bigby »  L.J.,  is  of  opiniim 
that,  if  the  facts  made  known  to  the  oomniis- 
sioners  are  looked  at,  the  proper  inference  is  that 
the  real  bargain  made,  was  a  bargain  for  the  sale  of 
the  equitable  interest  only,  and  A*  L.  Smith,  L^J., 
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although  he  does  not  hase  his  judgment  on  this  in- 
fsrenoe,  is  not  prepared  to  say  that  the  inference  may 
not  properly  be  drawn.  I  think  that  we  have  no 
light  to  draw  any  suoh  inference.  I  do  not  nnder- 
itond  Bigby,  HJ.,  to  infer  that  the  instrument  was 
drawn  in  &e  shape  in  which  it  was  drawn  for  the 
pmpose  of  concealing  the  true  nature  of  the  transac- 
tion and  thus  evading  the  duty,  nor  do  I  see  any  fact 
communicated  to  the  commissioners  justifying  such 
ui  inference.  I  rather  understand  Rigby,  L.J., 
merely  to  infer  as  a  fact  that  notwithstandiog  the 
fonn  and  words  of  the  instrument,  the  parties  to  the 
instrument  must  be  taken  to  have  meant  a  bargain 
diffsrent  from  that  which  they  have  expressed,  and 
he  draws  this  inference  from  the  conduct  of  the 
parties  antecedent  and  subsequent  to  the  execution  of 
the  instrument,  and  from  iaie  relative  dates  of  the 
eiecution  of  the  instrument  and  the  declaration  of 
trust,  and  all  the  various  acts  done  or  omitted  to  be 
done  by  the  parties. 

Is  this  inference  as  to  the  true  meaning  of  the 
parties  such  that  it  would  follow  that  the  vendor 
could  have  compelled  the  purchasers  to  aoccept  the 
dedaration  of  trust  as  a  performance  of  the  contract 
contained  in  the  instrument  P  It  seems  to  me  im- 
possible to  draw  such  an  inference  as  between  the 
parties;  and  if  such  an  inference  cannot  be  drawn  as 
between  the  parties,  I  do  not  see  what  right  l^e  com- 
missioners have  to  treat  the  instrument  otherwise 
jhan  in  accordance  with  its  meaning  inter  parties. 

The  fact  that  the  purchasers  had  embarked  a  large 
inm  of  money  in  i^e  business  which  they  might  pro- 
bably loee  if  they  did  not  exercise  the  option  to  take 
a  dedaration  of  trust,  and  the  fact  tiiat  they  did  take 
tiie  declaration  of  trust  within  four  days  of  the  execu- 
tion of  the  instrument,  may  lead  to  the  inference  that 
it  was  extremely  improbable  that  the  purchasers 
would  refrain  from  taking  the  dedaration  of  trust  in 
case  the  landlord's  consent  to  the  assignment  of  the 
lease  could  not  be  obtained  immediately ;  but  I  cannot 
•ee  how  these  facts  can  justify  the  inference  that  the 
parcfaasers  meant  by  the  bargain  to  bind  themsdves 
to  take  a  declaration  of  trust  as  performance  of  the 
contract,  in  case  the  vendor  being  unable  to  get  the 
landlord's  consent,  should  call  on  them  so  to  do. 

As  to  the  second  question  which  arises  in  this  case — 
^,  whether  the  instrument  was  a  contract  or  agree- 
ment for  the  sale  of  any  estate  or  interest  in  any  pro- 
perty except  lands,  tenements,  or  heritages,  this  depends 
cm  whether  the  goodwill,  which  was,  by  a  separate 
cJaose,  indnded  in  that  which  was  agreed  to  he  sold 
and  purchased  bv  this  instrument,  was  sold  and  pur- 
chased as  land  —  that  is,  as  something  merdy 
enhancing  the  value  of  the  land  and  inseparable 
innn  it,  or  whether  it  was  sold  and  purchased  as 
property  other  than  land.  There  can  be  no  doubt 
tlmt  the  goodwill  may  be  so  inseparably  connected 
with  land — ey,,  with  a  particular  house,  as  to  pass 
vnder  a  conveyance  of  land,  or  be  a  subject  of  agree- 
ment for  the  sale  of  land.  Lindley,  L.J.,  on  p. 
441  in  his  book  on  Partnership,  6th  ed.,  says :  *'  It " 
(goodwill)  **  may  have  no  value  except  in  connection 
with  a  particular  house,  and  may  oe  so  inseparably 
eomiected  with  it  as  to  pass  with  it  under  a  will  or 
deed  without  being  specially  mentioned.*'  It  seems 
to  me  that  the  goodwill  which  was  the  subject  of 
this  contract  was  of  that  nature,  for  the  goodwill  in 
question  was  the  goodwill  of  an  hotel,  and  the  hotel 
was  leased  to  the  vendor,  and  the  lease  was  included  in 
the  sale,  and  by  the  terms  of  the  lease  the  business 
eoBld  not  be  removed  from  the  house  demised 
without  the  consent  of  the  landlord.  At  the  time  of 
the  sale,  therefore,  the  vendor  could  not  so  sell  the 
goodwill  as  to  be  enjoyed  apart  from  the  hotel,  the 
nb)6Gt   of  the    lease.      The   goodwill   was   made 


inseparable  by  the  very  terms  of  the  lease,  the 
subject  of  the  sale.  The  goodwill  did  not  belong  to 
the  vendor,  so  that  he  could  sell  it  apart  from  the 
lease.  It  was  part  of  the  reversion  of  the  landlord : 
see  Edwards  v.  Edwards^  1  Jurist,  654.  This  is  the 
fact  in  the  present  case ;  and,  moreover,  the  good- 
will of  a  leasehold  public-house  has  generally  been 
treated  as  part  and  parcel  of  the  demised  premises. 
Thus,  in  Ex  parte  PuriTieU,  In  re  Kitchen^  the  Master 
of  the  Bolls  (Sir  George  Jessel),  speaking  of  lease- 
hold premises  comprising  the  Pelican  Kotd,  South- 
wark,  says  :  "  It  is  quite  plain  that  the  goodwill  of  a 
public-house  passes  with  the  public- house,"  and  in 
Potter  V.  The  Gommissionera  of  Inland  Revenue,  in 
which  case  the  court  held  that  the  assignment 
by  deed  by  a  retiring  partner  in  a  paper- 
making  business  of  his  share  of  the  goodwill 
for  the  sum  of  £13,778  was  an  assignment  of 
property  liable  to  ad  valorem  duty  under  13 
&  14  Vict.,  c.  97,  Pollock,  C.B.,  in  delivering 
judgment,  says  ''the  trade  or  goodwill  of  a  trade 
sometimes  enhances  the  value  of  real  property,  as  a 
well-accustomed  tavern  or  shop  will,  on  account  of 
the  habit  of  persons  to  frequent  it,  sdl  for  mucji 
more,  and  the  duty  on  the  conveyance  of  the  place 
where  the  business  is  carried  on  ought  pro  tanto  to  be 
augmented ;  and  very  frequently  the  goodwill  of  a 
business  or  position,  without  any  interest  in  land 
connected  with  it,  is  made  the  subject  of  sale  though 
there  is  nothing  tangible  in  it.  It  is  merdy  the 
advantage  of  the  recommendation  of  the  vendor  to 
his  connections  and  his  agreeing  to  abstain  from  all 
competition  with  the  vendee."  This  case  shows  that 
although  a  goodwill  may  for  the  purpose  of  convey- 
ance be  separated  from  realty— for  instance,  where  the 
outgoing  partner  sells  his  interest  or  share  in  the 
goodwill  to  the  continuii^  partners  who  continue 
owners  of  the  house  to  which  the  goodwill  is  attached, 
and  if  it  is  so  separated  it  would  be  liable  under  13  &  14 
Vict,  to  duty  as  property — yet  if  it  is  not  so  separated 
it  will  be  treated,  on  a  sale  of  the  premises  where  the 
business  is  carried  on,  as  something  enhancing  the  value 
of  the  realty,  and  pro  tanto  augmenting  the  duty  on 
a  conveyance  of  the  place  where  the  business  is  carried 
on.  Lindley,  L.J.,  in  the  case  of  The  Commiasiowfrs 
of  Inland  Bevenue  v.  Angus  and  Lewis,  38  W.  R. 
3,  23,  Q.  B.  D.  579,  says:  "Upon  a  conveyance  of  a 
goodwill  of  a  business  the  instrument  should  be 
stamped  with  an  ad  valorem  stamp  "  (i.e.,  as  a  con- 
veyance of  property  under  13  &  14  Vict.).  I  under- 
stand Potter  v.  The  Commissi4mer8  of  Inland  Itevenue 
to  mean  that  where  real  estate  and  the  goodwill 
connected  with  it  are  conveyed  by  separate  deeds, 
they  are  both  liable  to  ad  valorem  duty.  Cotton, 
L.J.,  in  Cooper  v.  The  Metropolitan  Board  of  Works, 
32  W.  R.  709,  25  Ch.  D.  472,  at  p.  729,  says :  "  But 
really  goodwill  is  a  word  of  which  few  people  under- 
stand the  meaning.  It  is  obvious  that  there  are 
certain  kinds  of  goodwill  to  which  a  mortgagee  will 
be  entiUed.  The  goodwill  which  atta^es  to  a 
particular  house  increases  the  value  of  that  house, 
and  therefore  the  mortgagee  is  entitled  to  that.  If, 
for  instance,  there  is  a  well-known  public-house,  and, 
from  its  position  being  well  known,  people  frequent 
it,  the  goodwill  atta(£es  to  the  house  and  adds  to  itci 
value.  But  there  may  be  other  kinds  of  goodwill 
attaching  to  personal  reputation  which  a  man  has 
made  for  himself.  Of  course  that  does  not  go  to  the 
mortgagee  of  the  house,  but  is  a  thing  personal  to 
the  man  whose  skill  and  whose  name  have  acquired 
that  goodwill."  These  authorities  seem  to  me  to  show 
that,  while  a  goodwill  may  be  conveyed,  or  subject 
to  an  agreement  for  sale,  as  land,  a  goodwill  may  be 
sold  separately  from  the  land ;  and  no  doubt  the  good- 
will in  many  cases  can  be  and  is  separately  sold,  and 
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no  doubt  in  snoh  a  case  the  sale  would  be  treated  under 
•ection  59  of  64  &  55  Yiot.  c.  39,  as  a  contxact  for 
sale  of  an  interest  in  property  except  lands; 
bat  I  do  not  think  one  ought  so  to  treat  a  contraot 
for  the  sale  of  the  goodwill  of  a  business  oarried 
on  in  a  leasehold  hotel  under  a  lease  which 
makes  the  business  inseparable  from  the  demised 
premises,  where  the  sale  includes  an  assignment  of  the 
lease,  unless  you  can  find  in  the  contract  a  clear 
intention  to  separate  the  goodwill  from  the  leasehold 
premises,  and  to  treat  it  otherwise  than  as  something 
attached  to  the  leasehold  hotel  enhancing  its  value. 
I  do  not  say  that  it  is  impossible  to  infer  such  an 
intention  in  the  case  of  the  goodwill  of  such  a  lease- 
hold with  a  covenant  not  to  carry  on  the  business 
elsewhere,  but  I  do  saj^  that  in  such  a  case  you  ought 
not  to  draw  such  an  mference  without  very  strong 
words  and  something  much  stronger  than  merely 
Ofttaloguing  the  items  of  sale;  and  especially 
is  this  so  in  a  case  where  there  is  only  one  single 
agreement  and  one  undivided  consideration  for  the 
purchase  of  hotel  and  goodwill,  and  a  separate  con- 
sideration for  the  chattels.  At  all  events  you  must 
construe  the  contract  for  sale  and  ascertain,  having 
r  gard  to  the  words  and  to  the  subject-matter  of  the 
sale,  what  the  intention  of  the  instrument  is,  and 
whether  or  not  the  parties  thereto  must  be  taken  to 
have  intended  a  separate  sale  of  the  goodwilL 

Now,  looking  at  this  instrument,  was  it  the 
intention  to  agree  to  sell  the  goodwill  as  something 
separate  from  the  hotel  ?  It  is  urged  on  behalf  of  the 
Crown^  that  the  agreement  is  to  sell-~**Firstiy,  the 
goodwill  of  the  business  of  an  hotel  proprietor  and 
uoensed  victualler  carried  on  by  the  vendor  upon  the 
premises  thereinafter  mentioned,  and  the  full  oeneflt 
of  the  victualler's  and  other  licences  and  of  all  con- 
tracts, engagements,  and  privileges  to  which  the 
vendor  is  entitled  in  relation  thereto,"  and  it  is  said 
that  this  is  a  separate  agreement  for  the  sale  of  the 
goodwill,  just  as  much  as  if  it  had  been  a  sale  by  a 
separate  instrument.  But,  on  the  other  side,  it  is 
urged  that  there  is,  in  fact,  only  one  instnunent, 
and  that  that  instrument  indudes  the  sale  of  the 
lease  of  the  premises  in  which  the  business  is  carried 
on,  the  goodwill  of  which  is  sold,  and  that,  by  the 
tenns  of  the  lease  the  business  cannot  be  oarried 
on  elsewhere  than  on  the  demised  premises,  and 
that  inasmuch  as  the  goodwill  cannot  be  enjoyed 
separately  from  the  demised  premises,  and  the  good- 
will of  an  hotel  is  in  its  nature  a  mere  enhancement 
of  the  value  of  the  demised  realty,  it  could  not  have 
been  the  intention  of  the  parties  to  the  instrument  to 
sell  and  buy  respectively  the  goodwill  separately  from 
the  hotel,  and  mat  one  must  not,  for  the  purpose  of 
the  revenue  laws,  construe  the  instrument  in  a  manner 
manifestly  inconsistent  with  the  intention  of  the 
partirts.  It  seems  to  me  that  there  is  force  in  this 
tttgatiient.  Sappose  a  lease  of  a  factory  and  a 
ooveuant  th*«t  at  the  termination  of  the  tenancy 
the  tenant  shall  give  up  the  premises  and  all  fixed 
maohiuery  wh«'th*'r  affixed  to  freehold  by  landlord  or 
t^'uaut,  Hi^d  a  s«de  by  the  tenant  which  specified  (a) 
the  fixed  ikachinery,  (b)  the  lease — could  it  be  said  that 
beoause  of  the  form  of  sale  the  machinery  affixed  to 
the  freehold  ceased  to  be  land  or  part  of  tuie  freehold  P 
Suppose  again  this  very  purchaser  had  died  after 
malang  a  will  leaving  his  leasehold  to  A.  B.,  and  t^e 
residue  of  his  property  to  0.  D.,  could  it  have  been 
held  that  the  goodwiU  of  this  property  passed  to  the 
residuary  legatee  ?  Can  one  find  in  this  instrument 
any  indication  anywhere  that  the  parties  intended  to 
^eve^  the  goodwill  from  the  hotel  P  If  not,  for  what 
possible  purpose  can  it  be  said  that  the  parties  intended 
a  separate  sale  of  the  goodwill  P  The  purchaser,  who, 
it  is  said,  mosfc  be  taken  to  have  agreed  to  purchase 


the  goodwill  separately  from  the  hotel,  could  not  deal 
with  or  enjoy  the  goodwill  separately  from  thehotd. 
The  vendor,  who,  it  is  »aid,  must  be  taken  to  have 
sold  the  goodwill  separately  from  the  hot<^l,  had  no 
power  to  sever  the  business  from  the  hotel. 

It  is  further  to  be  observed  that  one  finds  in  tha 
contract  of  sale  no  separate  prices  of  the  hotel  and  the 
goodwill  of  the  business  carried  on  on  the  demised 
premises,  and  the  goodwill  sold  is  in  terms  the  go:>d- 
will  of  the  business  carried  on  by  the  vendor  on  the 
demised  premises.  The  same  thing  is  trae  of  tae 
licences,  for  a  mortgage  of  a  leasehold  public-housa 
with  the  goodwill  of  Uie  bi^siness  there  carried  on 
gives  the  mortgagee  a  riitht  to  the  transfer  of  the 
licences :  see  Butter  v.  Daniel,  30  W.  R.  724,  46  L.  T. 
Bep.  684,  in  the  Oourt  of  Appeal,  affirming  the  same 
case,  30  W.  B.  801. 

Many  cases    have    arisen   with    reference  t)   the 
question  whether  a  sale  of  fixtures  comprised  in  an 
instrument,  including  the  sale  of  a  house  or  the  lease 
of  a  house,  is  to  be  treated  as  a  separate  assurance  of 
the  fixtures,  and  the  test  applied  has  always  beeo^ 
Did  the  instrument  show  the  intention  to  sever  the 
fixtures — an    intention,  that  is,  that  the  mortgagee 
should  have  the  power  of  selling  or  otherwise  dealing 
with  the  fixtures  separately  from   the  house:    sefe 
Ex  parte  Barclay.  In  re  Joyce,  22  W.  B.  608,  L.  B.  9 
Ch  App.  576 ;  Ex  parte  Daglieh,  In  re  Wilde.  21  W.  B. 
893,  L.  B.  8  Ch.  App.  1072;    Bachellor  v.  Fates,  36 
W.  B.    563,  38  Ch.  112.     In  that  last  case  in  the 
jndfl^ment  of  Bo  wen,   LJ.,    some   observations  are 
made  which  are  worth  looking  at,  because  he  specu- 
lates upon  the  case  of  separate  subject-matters,  men- 
tioning chimneys  in  a  conveyance  of  realty:  Brooke 
V.    Brooke,    [1894]    2    Ch.    600,    43    W.    B.     Dig. 
67,    121 ;    Small  v.   The   Natirmal  Provincial  Bank, 
42  W.  B.   378,    [1894]    1    Ch,  686.      The    present 
case  is  not  a  mortgage,  but  a  sale,  which,  of  course,  is 
very  different  from   a  mortgage,  but  the  ultimate 
question  to  be  answered  in  each  case  is  the  same — 
does  the  instrument  show  that  there  is  an  inteotiGn 
that  there  should  be  a  separate  assurance  ?  and  the 
answer  is  Yes  or  No,  acooratng  as  the  conclusion  in 
each  case  is  that  the  parties  to  the  instrument  did  or 
did  not  intend  that  the  goodwill  or  the  share  of  the 
goodwill  should  in  fact  be  dealt  with  separately.    In 
Potter*  e   case  this  test  is  not  applied  because  the  fact 
was  that  the  outgoing  partner  was  assigning  to  ths 
continuing  partners,  the  owners  of  the  house  to  which 
the  goodwill  attached,  and  it  was  unnecessary  then- 
fore   to   find   other   evidence   of   the   intention  to 
separately  convey  the  goodwill.    But  in  the  present 
case  I  can  find  no  fact  from  which  one  can  infer  sa 
intnntion  to  deal  with  the  goodwill  separately  from 
the  hotel,  and  no  reason  why  the  parties  shauld  wish 
to  deid  with  the  goodwill  separateljr  from  the   hoteli 
and  every  reason  why  they  should  wish  not  to  do  so. 

Finally,  I  do  not  see  how  one  can  adopt  the  Tiew  of 
the  Crown  either  on  the  first  question  or  on  ths 
second  question  without  imputing  to  the  parties  to 
the  instrument  intentions  quite  inconsiatttit  with  ths 
whole  tenor  of  the  instrument  and  the  intention,  of  ths 
parties  to  be  drawn  from  the  instrument  itself  and  ths 
subject-matter  of  the  agreement. 

I  wish  to  add  that,  looking  at  the  words  of  daaas  6 
at  the  end  of  the  case,  *'that  without  a  oaveoaiit 
restricting  the  vendor  from  carrying  on  business  tiM 
lease  would  be  of  less  value  by  £400  or  XdOO,**  I 
thought  that,  if  this  meant  that  there  was  a  restricting 
covenant  of  this  sort  between  the  vendor  aad  pnr- 
chaser,  this  would  show  that  there  was  a  ri|^  of 
property  distinct  from  the  leasehold  interest  aaaigned* 
and  that  in  such  case  the  contention  of  the  Grown* 
apart  from  the  question  of  the  value  to  be  arwroBoil. 
would  be  established ;  but  on  examination  I  oaa  find 
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no  Buch  oorenant,  and  as  to  any  right  to  restrain  the 
pnrdiaser  carrying  on  the  buBiness  of  the  lease  off  the 
demised  premises,  which  would  be  implied  from  the 
accq>taiioe  of  the  assignment  of  the  lease,  this  im- 
plied covenant  could  be  enforced  by  the  landlord  as 
owoer  of  the  reversion— that  is,  could  be  enforced  by 
tbe  landlord  by  v.'rtne  of  the  covenants  in  the  originid 
lease  against  any  assignee  of  that  lease. 

Appeal  allowed,  with  costs. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Bevmue, 

Sohcitor  for  the  respondents,  A,  E.  Griffiths. 


From  Chan.  Div.  ) 

(lindley,  M.R.,  and  Chitty  and  Nov.  18. 

Yanghan  Williams,  L.JJ.)      ) 

In  re  Bailway  Time  Tables  Pubushino  Co. 

Wblton's  Claim,  (o.) 

Cumpany — Contract  to  issue  fully  paid  shares  in  satin- 
faction  of  debt — Issue  of  shares  not  fully  paid — 
Failure  of  consideration — Bight  of  shareholder,  as 
assignee  of  the  debt,  to  prove  in  winding-up-- Interest 
—3  <fr  4  Will.  4,  c.  42,  s.  29. 

Where  a  company  contracts  to  issue  to  a  creditor  a 
ortetfi  number  of  fully  paid  shares  in  satisfaction  of  a 
dihi  due  by  it  to  him,  and  some  of  the  shares  are  in  fact 
irnutd  as  unpaid,  there  is  pro  tanto  a  failure  of  con- 
tideration,  and  the  creditor  can,  notwithstanding  that  he 
has  becomt  a  member  of  the  company,  prcve  in  its 
winding-up  for  such  part  of  his  debt  as  is  represented  by 
ikt  unpaid  shares. 

Interest  cannot  be  claimed  upon  such  a  debt,  except 
either  by  contract  or  by  way  of  damages  under  section  29 
0/  (Ac  3  <fe  4  Will.  4,  c.  42. 

Appeal  from  Kekewich  J. 

In  1890  the  Bailway  Time  Tables  PablishiDg  Co. 
(limited^  was  indebted  to  one  Henry  Hoare  in  the 
mm  of  £13,400,  which  was  secured  as  to  £1,600  by  6 
per  cent,  debentures,  and  as  to  £6,240  by  10  per  cent. 
debflDtnres  granted  by  the  company.  In  1890  the 
mellant,  Thomas  Abercrombie  Welton,  agreed,  at 
tae  request  of  Hoare,  for  whom  he  acted  in  matters  of 
bosfaiess,  to  allow  (amongst  other  shares)  1,680 
preference  shares  of  £6  each  in  the  company  to  be 
legistered  in  his  name,  and  the  shares  were  so 
Rgistered  accordingly.  Welton  had  no  braefioial 
interest  in  those  shares,  or  in  the  company,  his  sole 
ooanection^  with  it  being  as  nominee  of  Hoare.  The 
Aares,  which  were  issued  pnrsnant  to  an  agreement 
iMtween  the  company  and  Moare,  in  part  satisfaction 
of  Hoare*s  debt,  were  supposed  to  be  issued  as  fully 
paid.  Debentures  to  the  nominal  amount  of  £5,000 
were  issued  to  Hoare  in  satisfaction  of  the  balance  of  his 
fcU,  and  the  debentures  for  £1,600  and  £6,240  were 
surendered  to  the  company.  At  that  time  no  part 
of  the  principal  sums  secured  by  those  debentures  was 
due  and  payable  by  the  company. 

InMaich,  1892,  the  company  went  into  voluntary 
fiqnidation.  On  the  14th  of  June,  1893,  by  an  order 
■ade  in  the  winding-up,  Kekewich,  J.,  settled  Welton 
yy  the  list  of  contributories  in  respect  of  the  1,680 
inference  shares.  The  learned  judge  proceeded 
*po&  the  ground  that  the  debentures  surrendered 
to  the  oomx>any  were  not  due  and  payable  by  the 
OQBrpany  at  the  time  of  the  surrender,  and  he 
held  tiiat  1.112  of  the  shares  were  fully  paid,  567 
whdly  unpaid,  and  one  paid  to  the  extent  of  £2  lOs. 
I>  the  practical  working  out  of  this  order  it  was 

(a.)  Beportedby  B.  C.  Maokbbzib,  Esq.,  Barrister- 
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treated  as  deciding  that  568  shares  were  wholly 
impaid,  the  liability  thus  amounting  to  £2,840,  Calk 
were  afterwards  made  upon  the  shares,  and  Welton 
paid  £1,560  upon  them.  Hoare  had  become  bank- 
rupt, and  was  unable  to  indemnify  Welton,  who 
applied  by  summons  for  leave  to  prove  in  the  wind- 
ing up  of  the  company  for  a  sum  of  £2,840,  with 
interest  at  10  per  cent.  The  assets  of  the  company 
were  sufficient  to  pay  all  its  debts  and  the  cost  of  the 
winding-up,  and  to  leave  a  balance.  With  reference 
to  Welton's  delay  in  putting  forward  his  claim,  it  was 
explained  at  the  bar  that  it  was  only  after  the  decision 
of  the  House  of  Lords  in  the  case  of  Welton  v.  Baffery, 
45  W.  B.  508,  [1897]  A.  C.  299,  that  his  liability  on 
the  shares  registered  in  his  name  was  finally  ascer- 
tained. On  Uie  3rd  of  November,  1897,  Hoare's 
trustee  in  bankruptcy  assigned  to  Welton  the  benefit 
of  all  claims  which  Hoare  might  have  against  the 
company,  for  the  amount  of  the  debentures  surren- 
dered to  the  company  or  otherwise,  together  with  the 
interest  thereon. 

Kekewich,  J.,  holding  that  the  question  was  covered 
by  In  re  Addlestone  Linoleum  Co.,  Benson^ s  case,  36 
W.  B.  227.  37  Ch.  B.  191,  dismissed  Welton's  sum- 
mons with  costs. 

Welton  appealed. 

Eve,  Q.C.,  and  Marielli,  for  the  appeal. — In  re 
Oouemment  Security  Fire  Insurance  Co.,  Mudford^s 
Claim,  28  W.  B.  670,  14  Ch.  D.  634,  and  In  re  Great 
Australian  Gold  Mining  Co.,  Ex  parte  Appleyard,  30 
W.  B.  147,  18  Ch.  D.  487,  govern  this  case.  Those 
cases  are  not  inconsistent  with  Houldsworth  v.  City  of 
Glasgow  Bank,  28  W.  B.  677,  5  App.  Cas.  317,  and  In 
re  Addlestone  Linoleum  Co.,  Benson* s  case,  36  W.  B. 
227,  37  Ch.  D.  191,  203,  except  so  far  as  they  decide 
that  a  member  of  a  company  as  such  can  sue  the 
company ;  and  that  is  not  what  Welton  is  here  daim- 
iug  to  do. 

Benshaw,  Q.C.  {F.  Whinney  with  him),  for  the 
liquidator. — There  was  not  a  total  failure  of  consid- 
eration for  the  surrender  of  the  dbbentures,  aud 
therefore  the  case  cannot  be  treated  as  one  of  failure 
of  consideration :  Harris  v.  Venables,  20  W.  B.  974, 
L.  B.  7  Ex.  235,  240.  The  claim  is  altogether  out  of 
time. 

Eve,  Q.C,  in  reply. — [He  was  asked  to  address 
himself  only  to  the  qu«'Stion  of  interest.]  Kekewich, 
J.,  left  the  surrendered  debentures  quite  out  of 
account  because  they  were  not  payable  at  once.  We 
claim  interest  at  10  per  cent.,  or  at  least  at  6  per 
cent.,  because  those  were  the  rates  of  interest  pay- 
able on  the  debentures  which  we  surrendered. 

LnTDLEY,  M.B. — I  do  not  think  that,  when  the 
facts  of  this  case  are  really  understood,  there  is 
much  difficulty  in  seeing  what  the  rights  of  the 
parties  are.  I  do  not  winh  to  make  any  furtber 
observations  on  Mudfurd^s  Claim  and  Ex  parf-*'  Applr- 
yard  than  I  have  made  before,  in  In  re  Addlesttme 
Linoleum  Co.,  Benson* s  case,  and  I  do  not  thiuk  tbat 
there  is  any  difficulty  in  applying  the  law  to  the  f tcts 
of  the  present  case.  Let  us  see  what  th«)  law  is.  Here 
is  a  company  being  wound  up — I  am  going  to  state 
the  facts  in  my  own  way— and  here  is  a  claimant,  Mr. 
Hoare,  who  was  a  creditor  for  £13,400.  Of  that  sum 
of  £13,400  there  was  a  professed  payment,  which,  if 
really  a  payment  in  full,  was  a  satisfaction  of  the 
debt.  It  was  not  a  payment  in  money,  but  what  we 
may  call  an  accord  and  satisfaction ;  and  part  of  what 
was  given  in  satisfaction  was  a  certain  number  of 
fully  paid  up  prefertnce  shares.  I  say  fully  pitid 
shares  because  that  is  obviously  what  the  tranaactiuu 
was  intended  to  be.  Now,  it  so  happens  that  instead 
of  really  getting  1,680  fully  paid  pieferenoe  shares 
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he  ffot  ODly  1,112.  What,  then,  is  the  coDsequenoe 
of  that  fact  ?  In  my  opinion  the  oonsequence  is  that, 
to  the  extent  of  £2,840  he  has  really  never  been  paid 
at  all.  The  question  which  we  have  now  to  consider 
is.  Is  there  any  reason  why  he  should  not  prove 
against  this  company  for  that  unpaid  balance  ?  Sup- 
posing that  Hoare  had  not  become  bankrupt,  and 
that  there  had  been  no  assignment  by  him  to  Welton, 
so  that  Welton  would  have  been  altogether  out  of  tbe 
case ;  then,  subject  to  the  question  what  is  the  effect 
of  the  fact  that  Hoare's  claim  is  made  after  the  20th 
of  July,  1892,  the  day  fixed  for  sending  io  claims,  and 
after  the  master's  certificate  of  debts  has  been  made — 
subject  to  that,  I  should  have  thought  that  there  was 
no  answer  at  all  to  his  claim  to  prove  against  the 
existing  assets  in.  the  liquidator's  hands.  I  do  not  see 
any  answer  at  all  to  it.  Let  us  look  at  the  answer 
suggested  on  behalf  of  the  liquidator.  The  answer 
given  is  this :  that  Mr.  Welton  is  the  assignee  of  Mr. 
Hoare's  claim ;  and  that  therefore,  by  reason  of  the 
provisions  in  the  Companies  Act,  1862,  which  prevent 
people  from  proving  against  a  company  in  com- 
petition with  their  own  creditors,  Mr.  Welton,  as  a 
member  of  the  company,  has  no  right  to  prove  in 
respect  of  Hoare's  claim.  Now,  is  that  true  ?  Where 
is  me  statutory  enactment,  or  the  principle  of  law, 
which  compels  us  to  ignore  tbe  facts  of  this  case  and 
to  bold  that  because  Mr.  Welton  is  a  member  of 
this  company  he  cannot  be  regarded  and  treated  as 
the  transferee  of  Hoare's  claim?  He  takes  the 
present  proceedings  in  a  totally  different  capacity 
from  that  of  a  member  of  th8  company.  He  is  not 
suing  the  company  or  claiming  to  prove  asainst  it 
in  respect  of  anything  due  to  him  as  a  member  of  it. 
TbAt  is  not  tlie  nature  of  his  claim  at  aU.  On  the 
contrary,  he  alleges  that  he  is  the  assignee  of  Mr. 
Hoare's  debt,  and  he  claims  simply  in  respect  of  that. 
As  I  have  said  I  do  not  see  any  answer  at  all  to  that. 

Here  is  a  man  who  was  a  creditor  for  £13,400. 
He  has  not  been  paid  in  full,  so  that  there  has  been 
a  failure  of  consideration,  and  Mr.  Welton  is  now 
suing  as  his  assignee. 

Mr.  Welton  has  made  a  claim  for  interest  at  10  per 
cent.  How  he  is  to  get  that  I  cannot  conceive, 
unless  it  is  by  calculating  interest  at  the  rate  which 
was  payable  on  some  of  the  debentures  surrendered 
to  the  company  in  1890,  which  does  not  appear  to  me 
to  be  admissible.  The  case  simply  stands  thus :  Mr. 
Hoare  was  a  creditor  of  the  company  for  a  sum  of 
£13,400.  There  was  no  bargain  t^at  he  should 
receive  interest  at  the  rate  of  10  per  cent.,  or  at  the 
rate  of  6  per  cent.,  or  indeed  that  be  should 
receive  any  interest  at  all.  Therefore  if  he  is  to 
get  interest  he  must  bring  himself  within  the 
statute  which  enables  juries  in  certain  cases  to  give 
interest  by  way  of  damages.  That,  as  it  seems  to 
me,  he  cannot  do :  the  statute  (3  &  4  Will.  4,  c.  42, 
s.  29)  does  not  apply  to  his  case,  and  he  is  not 
entitled  to  any  interest  at  all.  What  would  have 
been  the  result,  if  he  had  been  entitled  to  interest, 
of  his  long  delay  in  bringing  in  his  claim,  it  is,  there- 
fore, not  necessary  to  say.  My  view  is  that  in  point 
of  law  he  is  not  entitled  to  claim  any  interest 

Chitty,  L.J. — I  agree.  The  case  seems  to  me 
quite  simple,  and  I  base  my  judgment  on  this,  that 
Welton  is  not  claiming  in  his  own  right,  but  as  assign 
of  Hoare.  He  cannot,  I  think,  be  in  either  a  better 
or  a  worse  position  because  he  happens  to  be  at  the 
same  time  a  shareholder  in  tbe  company.  Of  the  sum 
of  £18,400  due  to  Hoare  £2,840  has,  in  the  result, 
never  been  paid  to  him  in  any  shape  or  form  whatever. 
Hoare,  therefore,  having  been  a  creditor  for  that 
amount,  is  entitled,  as  an  ordinary  creditor,  to  have 
that  amount  paid  to  him  by  the  oompanyt    It  is  for 


that  sum,  as  it  appears  to  me,  that  Welton  is  suing  a« 
Hoare's  assign,  under  an  assignment  which  atom 
not  only  the  debentures  but  also  the  claim  generaUy. 
Under  that  assignment  Welton  is  entitled  to  snooeed 
in  this  case.  With  regard  to  interest  I  have  nothing 
to  add.  Hoare  could  not  have  claimed  interest,  nor 
can  Welton,  on  the  sum  of  £2,840. 

Vaughan    Williams,    L.J. — I   agree.      I  haw 
nothing  to  add. 

Appeal  allowed. 

Solicitors,  SJcughter  &  May  ;  C.  T.  Whinney. 
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From  Q,  B.  Div. 

(A.  L.  Smith,  Bigby,  and 

Collins,  L.<R.) 

Beo.  V,  Jtjstioeb  of  Woboestershibb. 
£eo.  V,  Justices  of  Warwickshire,  (a.) 

Licensing  law  —  Jurisdiction  —  County — Transfer  of 
district  from  one  county  to  another  for  police  purfosa 
— 2  <fe  3  Vict,  c.  S'l— County  Police  Act,  1839  (2  <fe  3 
Vict.  c.  93),  s.  21^County  Police  Act,  1840  (3*4 
Vict,  c.  88),  «.  2. 

A  transfer  of  a  part  of  a  county  to  another  county  by 
agreement  between  the  justices  of  the  two  counties  m 
pursuance  of  section  2  of  the  County  Police  Act,  1840, 
does  not  affect  the  jurisdiction  to  administer  the  licensing 
laws  within  the  transferred  district. 

Appeals  from  the  judgment  of  a  Divisional  Gonct 
(Mathew  and  Kennedy,  JJ.)i  making  abeolate  a 
rule  nisi  for  a  writ  of  prohibition  obtained  by  the 
justices  of  Warwickshire  against  the  jostioes  of 
Worcestershire,  and  discharging  a  orofla  rule  nisi 
obtained  by  tiie  justices  of  Worcestershire  against 
the  justices  of  Warwickshire. 

The  question  was  whether  the  justices  of  Worcester' 
shire  or  the  justices  of  Warwickshire  had  juiisdictioa 
to  grant  licences  under  the  licensing  Acts  in  and  for 
the  parish  of  Yardley. 

The  parish  of  Yaraley  was  a  triang^ular  area,  about 
seven  miles  in  length,  and  with  a  greatest  width  of 
three  miles,  situate  in  Woroestershire,  but  fornuDg, 
as  it  were,  a  promontory  or  peninsula  jutting  inio 
Warwickshire,  and  surrounded  almost  entirely  by  the 
Solihull  division  of  Warwickshire  and  by  the  city  ol 
Birmingham.  In  1829  Yardley  was  assigned  to  the 
Northfield  petty  sessional  division  of  the  county  of 
Worcester  under  9  Geo.  4,  c.  43.  In  1857  Yaidley 
was  transferred  from  the  county  of  Worcester  to  the 
county  of  Warwick  for  the  purposes  of  the  Goontj 
Police  Acts,  1839  and  1840.  This  transfer  was  effscted 
by  an  agreement  of  transfer  made  in  pDrsoaooe  of 
section  2  of  the  Ck>unty  Police  Act,  1840,  between 
the  justices  of  Worcestershire  and  the  justioes  of 
Warwick^re,  as  evidenced  by  resolutions  passed 
by  the  courts  of  quarter  sessions  of  the  two 
counties  on  tiie  29th  of  June,  1857.  From  1837 
to  1874  the  justioes  of  Warwickshire  exerdaed 
within  Yardley  all  the  ordinary  jurisdiction 
of  justices  sitting  in  petty  sessional  divisions, 
including  the  granting  of  licences.  From  1875  to 
1894  the  justices  of  Worcestershire  exercised  such 
jurisdiction  in  Yardley.  In  April,  1890,  the 
Worcestershire  Quarter  Sessions  made  an  order  in 
pursuance  of  9  Geo.  4,  c.  43,  purporting  to  crests 
the  parish  of  Yardley  a  new  petty  sessional  division 
of  itself.  Since  1894  there  had  been  a  dispute  between 
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the  two  counties,  the  justices  of  each  county  claiming 
the  jurisdiction  to  grant  licences  in  and  for  the  parish 
of  Tardley.  The  result  was  that  applicant  for 
licences  were  obliged  to  apply  to  both  sets  of  justices, 
and  in  some  cases  a  licence  which  had  been  granted 
by  one  bench  was  refused  by  the  other. 

The  justices  of  Warwickshire  obtained  a  rule  ni«t 
to  prohibit  the  justices  of  Worcestershire  from  hold- 
ing a  general  annual  licensing  meeting  for  the  Yardley 
petty  sessional  division  in  accordance  with  a  notice 
i»a^  by  them  on  the  6th  of  July,  1898. 

The  justices  of  Worcestershire  obtained  a  cross  rule 
fitn  to  prohibit  the  justices  of  Warwickshire  from 
pxerdaing  any  licensing  jurisdiction  in  and  for  the 
parish  of  Yardley  at  the  general  annual  licensing 
meeting  to  be  holden  for  the  Solihull  petty  sessional 
dirision  in  accordance  with  a  notice  issued  by  them 
on  the  7th  of  July,  1898. 

By  an  Act  passed  in  1839  for  the  better  adminis- 
tration of  justice  in  detached  parts  of  counties  (2  &  3 
Vict  c  82),  it  was  enacted  that  it  should  be  lawful  for 
justices  of  the  peace  acting  for  any  county  to  act  as 
justices  in  all  tnings  relating  to  any  detached  part  of 
any  other  county  surrounded  by  the  county  for  which 
such  justices  acted. 

By  section  27  of  the  County  Police  Act,  1839,  it 
▼as  enacted  that  '*  for  the  purposes  of  this  Act  all 
detached  parts  of  counties  .  .  .  shall  be  con- 
sidered as  forming  part  of  that  county  by  which  they 
are  surrounded,  or  if  partly  surrounded  by  two  or 
more  counties  then  as  forming  part  of  that  county 
with  which  they  have  the  longest  conunon  boundary ; 
and  so  much  of  every  such  detached  part  of  any 
coonty  .  .  .  whidi  is  not  of  itseu  an  entire 
hundred,  wapentake,  ward,  rape,  lathe,  or  other 
such  division  of  a  county,  shall  be  considered  as 
forming  part  of  that  hundred,  ward,  wapentake,  rape, 
lathe,  or  such  other  division  whereby  it  shall  be 
snrronnded  in  the  county  of  which  it  shall  be  con- 
fidered  a  part  for  the  puix)oses  of  this  Act,  or  if  partly 
furroundea  by  two  or  more  himdreds,  &o.,  then  as 
iaaxdng  part  of  that  one  with  which  it  shall  have  the 
kngeet  common  boundary." 

By  section  2  of  the  County  Police  Act,  1840, 
which  was  passed  to  amend  the  County  Police  Act, 
1839,  it  was  provided  as  follows :  ''It  shall  be  lawful 
for  the  Justices  of  any  two  or  more  neighbouring 
eoonties,  in  their  several  general  or  quarter  sessions 
asnmbled,  from  time  to  time  to  agree  that  such 
parts  ol  their  several  counties  as  to  them  shall 
seem  fit  shall,  for  the  purposes  of  the  said 
Act,  be  considered  as  forming  part  of  any 
oOier  of  the  said  oonntiee;  and  whenever  any  such 
district  shall  be  so  transferred,  for  the  purposes 
of  the  said  Act,  from  one  county  to  another,  with  the 
consent  of  the  justices  of  both  the  last-mentioned 
ommtieB,  sach  district  shall  be  considered,  for  the 
purposeB  of  the  said  Act,  as  if  it  were  detached  from 
the  county  to  which  it  belongs,  and  wholly 
sontnmded  by  the  county  to  which  it  is  so  trans- 
ferred ;  and  aU  the  provisions  contained  herein  or  in 
the  sa^  Act,  or  in  an  Act  passed  in  the  last  session  of 
PtoHament,  intituled  An  Ad  for  the  letter  administra- 
lum  of  justice  in  detached  parts  of  countiee,  respecting 
detached  parts  of  counties,  shall  be  taken  to  apply  to 
SDch  transferred  districts." 

The  Divisional  Court,  on  the  hearing  of  argument 
on  the  rules  nisi,  decided  in  favour  of  the  justices  of 
Warwickshire,  making  absolute  the  original  rule  and 
diBchargin|^  the  cross  rule. 

The  justices  of  Worcestershire  appealed. 

Asquith,  Q.C.,  and  HoskUl,  for  the  justices  of 
WQn»8tenhire.~The  statute  of  1839  (2  &  3  Yiot.  c. 
S2),  md  section  27  of  the  County  Police  Act  of  the 


same  year  deal  with  what  may  be  called  islands — 
ue,,  detached  parts  of  counties.  The  effect  of  those 
enactments  is  that  all  detached  parts  of  counties 
are  to  be  considered  as  forming  part  of  that  county 
by  which  they  are  surrounded.  But  this  is  only  so 
for  certain  lunited  purposes — ^viz.,  the  purposes  of 
ordinary  petty  session^  division  work,  and  the 
purposes  of  the  County  Police  Act.  Section  2  of 
the  County  Police  Act,  1840,  deals  with  what  may  be 
called  penmsulas ;  it  provides  in  effect  that  where  a 
part  of  a  county  is  nearly  surrounded  by  another 
county,  the  justices  of  the  two  counties  may 
agree  that  it  shaJl  be  treated  as  forming  part  of 
that  coimty  by  which  it  is  nearly  surrounded.  That 
is  to  say,  it  allows  the  application  to  peninsulas  of 
the  enaciments  passed  in  1839  with  respect  to  islands. 
This  legislation  does  not  in  any  way  deal  with  the 
administration  of  the  licensing  laws,  and  the  juris- 
diction of  a^ninistering  those  laws  remains  unaffected 
thereby. 

Boaanquet,  Q.C,  and  P.  Bagnall  Evans,  for  the 
justices  of  Warwickshire. — Section  2  of  the  Act  of 
1840  expressly  enacts  that  the  provisions  of  2  &  3 
Yict.  c.  82  are  to  apply  to  transferred  districts.  It 
is  admitted  that  this  operates  a  transfer  of  all  ordinary 
petty  sessional  jurisdiction.  Licensing  jurisdiction  is, 
by  the  Licensing  Acts,  attached  to  petty  sessional 
divisions:  see  sections  1,  2,  and  4  of  the  Alehouse 
Act  (9  Geo.  4,  c.  61),  and  section  1  of  the  Licensing 
Act,  1842  (5  &  6  Yict.  c.  44).  Jurisdiction  to  administer 
the  licensing  laws  is  therefore  included  in  the 
jurisdiction  which  is  transferred. 

Cwr,  adv,  vuU» 

Nov.  17.— A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  question  raised  between  the  counties 
of  Worcester  and  Warwick  in  these  two  appeals  is 
whether  the  justices  of  Worcestershire  or  the  justices 
of  Warwickshire  have  jurisdiction  to  administer  the 
licensing  laws  in  an  outskirt  of  Birmingham,  called 
Yardley,  which  is  geogp:^phically  situated  in 
Worcestershire  and  is  bordered  on  two  of  its  sides  by 
Warwickshire  and  on  its  third  side  by  Worcestershire. 
Li  the  year  1829  Yardley,  under  the  provisions  of  9 
Geo.  4,  c.  43,  was  made  part  of  the  Northfield  petty 
sessional  division,  which  is  a  petty  sessional  division 
of  the  county  of  Worcester.  It  is  not  disputed  that 
from  the  year  1829  until  the  year  1857  the  justices  of 
Worcestershire  were  the  persons  to  administer  as 
regards  Yardley  the  jurisdictions  appertaining  to 
justices  in  petty  sessions  and  also  the  licensing  laws 
therein,  and  that  they  did  so.  In  the  year  1857  an 
agreement  was  come  to  between  the  justices  of 
Worcestershire  and  the  justices  of  Warwickshire, 
which  is  evidenced  by  joint-resolutions  passed  at  their 
respective  quarter  sessions  holden  in  June,  1857, 
whereby  it  was  agreed  to  consider  the  parish  of 
Yardley,  situated  in  the  county  of  Worcester,  as  part  of 
the  county  of  Warwick  for  the  purposes  of  ike  several 
Acts  relating  bo  county  and  district  constables,  and 
that  their  respective  chief  constables  should  immediately 
proceed  to  carry  the  same  into  effect.  The  first  point  to 
be  determined  is,  assuming  that  this  agreement  of 
1857  was  an  agreement  to  transfer  the  jurisdiction  of 
the  administration  of  the  licensing  laws  in  Yardley 
from  the  justices  of  Worcestershire  to  the  justices  of 
Warwickshire,  was  there  power  to  make  such  an 
agreement  ?  I  may  here  state,  as  part  of  the  history 
of  the  case,  that,  after  this  agreement  was  come  to 
in  1857,  from  that  year  down  to  the  year  1874  the 
justices  of  Warwickshire  exercised  all  jarisdictions 
excepting  administrative  jurisdiction  over  Yardley, 
as  forming  part  of  the  petty  sessional  division  of 
Solihull,  in  that  county,  including  the  jurisdiction 
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of  administering  the  licensing  laws  therein.  From 
1875  to  1894  the  justices  of  Worcestershire  exercised 
all  jurisdictions,  including  licensing  jurisdiction, 
over  Tardley.  How  this  change  came  about,  we 
are  told,  is  not  known.  In  1890  the  Worcestershire 
jostioes  created  Tardley  a  petty  sessional  diyision 
of  itself  under  9  Geo.  4,  c.  43,  and  since  1894 
matters  have  been  in  dispute  between  the  two 
counties.  It  is  argued  on  behalf  of  Warwickshire,  and 
this  argument  has  prevailed  in  the  Queen's  Bench 
Division,  that,  as  by  the  Licensing  Act  of  1828  (9 
Gbo.  4,  c.  61)  and  other  Acts  licensing  jurisdiction  is 
attnohed  to  petty  sessional  divisions,  on  the  transfer  by 
fi^ret^uient  of  Yardley,  which  formed  part  of  the  petty 
sessi  >nal  division  of  Northfield.  in  Worcestershire,  to 
form  part  of  Warwickshire,  and  thus  become  part  of 
the  petty  sessional  division  of  Solihull,  in  Warwick- 
shire, there  were  thereby  transferred  to  the  Warwick- 
shire justices  the  jurisdictions  ordinarily  appertaining 
to  justices  sitting  in  petty  sessional  divisions,  and 
that  the  administration  of  the  liceosing  laws 
was  one  of  these  jurisdictions,  and  the  justices 
of  Warwickshire  could,  therefore,  exercise  licensing 
jurisdiction  over  Yardley.  This  argument  and 
the  judgment  founded  thereon  ignore  a  difficulty 
which  remains  and  which  is  not  taken  notice 
of  by  the  Queen's  Bench  Divison.  The  difficulty  in 
the  way  of  this  argument  is  that  by  the  Act  of  1840 
(3  &  4  Vict,  c  88),  by  which  a  transfer  by  agreement 
of  one  part  of  a  county  to  another  county  can  alone 
take  place,  no  general  transfer  of  jurisdiction  is 
authorized,  but,  on  the  contrary,  the  transfer  of  a 
limited  jurisdiction  is  alone  provided  for— viz.,  a 
transfer  **  for  the  purposes  of  the  said  Act," 
''an  Act  for  the  establishment  of  county  and 
district  constables  *'  (2  &  3  Vict.  c.  93)~and  this 
Act  has  nothing  to  do  with  the  exercise  of 
licensing  jurisdiction.  A  transfer  by  agreement 
of  one  part  of  a  county  to  form  a  part  of  another 
county,  except  for  the  purposes  of  the  County 
Police  Act  (2  &  3  Vict.  c.  93),  is  nowhere 
authorized.  It  is  true  that  by  the  Act  of  1840 
(3  &  4  Vict.  c.  88)  its  provisions  and  also  the  pro- 
visions of  the  Act  of  1839  (2  &  3  Vict.  o.  82),  *'  An 
Act  for  the  better  administration  of  justice  in  detached 
parts  of  counties,"  are  to  apply  to  the  transferred  dis- 
utcts;  but,  in  my  judgment,  neither  in  the  Act  of 
1840  nor  in  the  Act  of  1839  (2  &  3  Yict.  c.  82)  for 
the  better  administration  of  justice  in  detached  parts 
of  counties  can  it  be  found  that  bcensing  jurisdiction 
is  dealt  with  or  included.  I  am  alive  to  the  incon- 
venience of  the  justices  of  Warwickshire  having  police 
jurisdiction  in  Tardley  and  not  licensing  jurisdiction, 
though  they  have  not  administrative  jurisdiction ; 
and,  as  to  summary  jurisdiction  and  ministerial 
matters,  see  Jervis*s  Act  (11  &  12  Vict,  c  42),  s.  7. 
If  I  could  I  would  come  to  the  same  conclusion  as  the 
Queen's  Bench  Division,  but  I  am  unable  to  construe 
the  statutes  so  as  to  effect  what  the  Queen's  Bench 
Division  has  held  to  be  effected  thereby — viz.,  that 
the  justices  of  Warwickshire  are  the  justices  to 
administer  the  licensing  laws  in  Yardley.  There  is 
another  ground  which  appears  fatal  to  Warwickshire, 
which  is  that,  by  the  terms  of  the  agreement  of  1857,  | 
the  licensing  jurisdiction  in  Yardley  was  not,  in  fact, 
agreed  to  be  transferred  to  the  justices  of  Warwick- 
shire, but  that  Yardley  was  transferred  to  Warwick- 
shire for  the  purposes  only  of  the  several  Acts  relating 
til  i'-  uiit}  *%Tid  (iiBtric  constables,  which  have  no  rela- 
te ••  o  tbn  hd ministration  o^  the  licensing  laws  ;  but 
I-  I-  uoii.M  eM^hr>  to  say  anything  as  to  thi?.  In  my 
judgment  Worcestershire  is  right,  and  its  appeal  must 
be  fdlowed. 

BiOBY  and  Collins,  L.JJ.,  c-'Lcurred. 


Appeal  allowed. 

Solicitors  for  the  justices  of  WoTOeBtershire,  CZafJb 
tfe  Blundell,  for  S.  TKorndy^  Woroester. 

Solicitors  for  the  justices  of  Warwickshire,  FiM^ 
Boscoe,  &  Oo,,  for  A.  S.  Fields  Leaming^n. 


From  Ohan.  Div.  ^ 

(Lindley,  M.B.,  and  Ohitty  and  [  Nov.  3. 

Yaughan  Williams,  L.J  J.)       ) 

Ecclesiastical  Commissione&s  v,  Piitnet.  (a.) 

Ecclesiastical   Gommissioners — Glebe   lands — Contrad 

/or  sale — Non-payment  of  purchase-money — Speci/w 

performance  —  Eight  to  sue  —  Ecdesicutical  Leasing 

AcU,  1842  (5  <£;  6  Vict.  c.  108),  and  1858  (21  &  22 

Vict.  c.  57). 

By  an  agreement  made  in  July^  1873,  2).,  a  vicar t 
agreed  to  sell  to  trustees  of  settled  estates  ^  with  the  conseid 
of  the  tenant  for  life  and  also  of  the  Ecclesiastiocd  Com- 
missioners and  the  patron  of  the  living,  certain  glAe 
lands  for  the  sum  of  £24,963.  TJie  Ecclesiastical  Cm- 
missioners  were  parties  to  and  executed  the  contrad. 
The  title  was  accepted^  and  the  tenant  for  life  went  tn^ 
possession.  Interest  on  the  unpaid  purchase  -  monetf 
{which  was  more  than  an  investment  would  have  pro- 
duced) was  paid  regularly  to  the  vicar  and  his  suaxsvm 
in  office  until  1896,  when  the  Ecclesiastical  Commii- 
sioners  brought  an  acii<m  claiming  specific  performanoe 
of  the  contract,  or  damages,  or,  in  the  aUernaUve,  (Ae 
enforcement  of  a  vendor*s  lien. 

Held,  tJiat  the  Ecclesiastical  Commissioners,  by  virtus 
of  their  statutory  powers,  were  bound  to  see  that  the 
purchase-money  was  paid  and  secured,  and  that,  thert' 
fore,  they  had  a  good  cause  of  action. 

Appeal  of  the  plaintiffs  from  Bigham,  J.,  sitting 
as  an  additional  judge  of  the  Chancery  Division. 

By  an  agreement  made  in  July,  1873,  the  Rev.  John 
Digby  Wingfield  Digby,  the  then  incumbent  of  Golei^ 
hill,  Warwickshire,  contracted  with  the  trustees  of  ^ 
will  of  the  then  late  Earl  Digby,  with  the  consent  oi 
the  tenant  for  life  under  the  same  will,  to  sell  to  them 
certain  glebe  lands  for  the  sum  of  £24.963.  As  tho 
contract  was  made  by  virtue  of  the  powers  contained 
in  the  Ecclesiastical  Leasing  Acts,  1842  and  1858,  the 
consents  of  the  Ecclesiastical  Commissioners  and  the 
patron  of  the  living  were  necessary ;  and  they  weie 
accordingly  made  parties  to  the  agreement. 

The  rate  of  interest  on  the  unpaid  purchase-money 
was  fixed  by  the  contract  at  4  per  cent.  The 
contract  had  never  been  completed,  but  interest  at 
the  rate  of  3^  per  cent,  had  been  regularly  paid  to  the 
incumbent  of  the  living.  In  the  meantiiue  the  value 
of  the  land  had  materially  decreased,  and  was  said  to 
be  worth  now  not  more  than  £10,dOO.  It  was  stated 
that  the  income  paid  to  the  incumbent  was  consider- 
ably more  than  it  would  have  been  had  the  contract 
been  completed  and  the  money  re-invested  by  the 
Ecclesiastical  Commissioners. 

The  Commissioners  ultimately  brought  this  aotkm, 
claiming  specific  performance  of  the  oontract  or 
damages  in  lieu  of  specific  performance,  or,  in  the 
alternative,  a  vendor's  lien  on  the  property.  The 
defendants  were  the  then  incumbent  of  the  living,  the 
tenant  for  life  of  the  Digby  estates,  the  trustees  under 
the  settiement  of  the  Digby  estates,  and  the  legal 
personal  representatives  of  one  Baker,  the  trustee  lAo 
was  a  party  to  the  contract. 

At    the  trial    Bigham,  J.,   dismissed  the  action, 

(a.)  Beportod  by  W.  Shalloboss  Gobdard,  Esq., 

Barrister-at-Law. 
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boldiDg  that  the  Eodesiaatioal  OommisBionera  were 
merely  oonsentmg  parties  to  the  sale  and  had  no 
other  mterest  nnder  the  oontract,  and  that  they  were 
wroDff  in  making  the  incambent  a  defendant:  he 
ahonld  have  been  a  plaintiff,  as  the  promise  was  to  pay 
him  and  the  oommissioners. 
The  Ecclesiastical  Oommissioners  appealed. 

Cozena-Hardy,  Q.^.,  Adbury,  Q.G.^  and  Pochin,  for 
the  appellants.—- Under  the  statute  22  &  23  Vict.  c. 
57  there  is  a  legal  power  to  sell  with  the  consent  of 
the  Bodesiastical  Commiflsioners,  and  the  purchase- 
money  must  be  paid  to  them  as  vendors.  [Lindley, 
M.B.— Yonr  right  to  reoeiye  the  money  does  not 
depend  on  the  contract,  but  on  the  statute.  I  do  not 
lee  why  you  have  not  a  statutory  right  to  enforce 
payment  of  the  purchase-money. ]  Under  the  contract 
itself  the  purchaser  covenanted  to  pay  the  money  to 
OS,  and  under  the  statute  we  are  entitled  to  enforce 
payment.  Bigham,  J.,  said  that  as  there  was  a 
promise  to  pay  two  purties,  the  vicar  and  the  com- 
miflsioners,  botii  should  have  been  plaintiffs,  and  we 
were  wrong  in  having  made  the  vicar  a  defendant. 

They  referred  to  Ecdeaiaetical  Commissioners  v. 
Wodshouse,  43  W.  E.  395,  [1895]  1  Ch.  552. 

Evti  Q,C\t  and  B,  F,  Norton,  for  the  secoud 
defendant,  the  tenant  for  life. — The  action  is  boimd 
to  be  dismissed  as  against  me,  because  I  am  not  a 
party  to  the  contract.  I  only  have  the  land  subject 
to  the  vendor's  lien.  The  commissioners  are  only 
parties  for  the  purpose  of  giving  their  consent  if  it  is 
necessary.  If  the  present  vicar  and  the  purchaser 
dioose,  they  can  put  an  end  to  the  contract  now, 
nd  leave  the  commissioners  out.  The  provisions  of 
the  Act  as  to  consent  are  similar  to  those  of  the 
Settled  Land  Act.  The  tenant  for  life  cannot  handle 
the  porchase-money ;  it  must  be  paid  into  court  or  to 
the  trustees.  [CnirxY,  L.J. — The  cases  are  not 
analogous,  because  the  trustees  under  the  Settled 
Land  Act  have  no  discretion.  They  need  not  approve 
or  disapprove  of  the  sale.]  EcclesiasticcU  Commissioners 
T.  Wodehousef  relied  upon  by  the  other  side,  is  an 
entirdy  different  case.  Here  the  land  remains  exactly 
SI  it  was;  there  is  no  waste.  The  fact  that  the 
commissioners  have  a  right  to  prevent  anyone  dse 
zeoeifing  the  money  does  not  give  them  a  right  to 
ioefarit. 

r.  jET.  Carson,  for  the  present  vicar. 

BrinUm,  for  the  legal  personal  representative  of 
Baker. 

Barffanif  for  the  trustees. 

Hardy 9  Q.C,  replied. 

Lon)£KY,  M.E. — I  think  this  action  has  been 
disposed  of  a  little  too  summarily,  and  it  appears  to 
me  that,  having  regard  to  the  facts  stated  in  the 
•tatsment  of  daim,  and  particularly  having  regard  to 
the  Act  of  Parliament  21  &  22  Yict.  c.  57,  it  is  not 
n^  to  say  that  the  plaintiffs  cannot  recover  any- 
thing in  the  action  as  framed.  I  do  not  propose  to 
say  anything  about  the  particular  form  of  rdief  which 
VDoId  have  to  be  given.  We  have  not  gone  into  the 
defenoea,  and  we  know  nothing  w&tever  about 
flkem;  bat  Bigham,  J.,  has  taken  the  summarv  view 
Vbal  &e  plaintiffs  are  not  entitled  to  any  relief  m  this 
selion«  Now,  there  I  differ.  Of  course  I  know 
nothing  whatever  about  the  facts  in  the  defence,  and 
I  say  nothing  to  prejudice  that ;  but  the  position  of 
the  Ecclesiastical  Commissioners  is  not  the  position 
of  a  person  who  consents  to  something  being  done 
hf  third  xMoties  in  an  ordinary  contract.  The 
Eodesiastical  Commissioners  have,  by  statute,  very 
important  duties  to  perform,  and  for  the  performance 
of  those  duties  they  have  rights  conferred  upon  them ;  j 


and,  as  I  read  the  statute  21  &  22  Yiot.  c.  57,  it  is 
the  duty  of  the  Camuussioners  rather  than  thdr 
right  to  see  th%t  this  money  is  properly  obtained  and 
secured.  I  say  nothing  about  the  technioal  form  of 
pleading,  but  I  cannot  possibly  construe  this  Act  of 
Parliament  and  treat  them  as  persons  having  nothiujg 
whatever  to  do  with  the  money  except  to  prove  their 
consent  to  tiie  sale.  The  contract  is  one  of  the 
circumstances  which  brings  into  existenoe  the 
necessity  for  them  to  perform  their  duties  and  to 
exercise  their  rights  which  are  incidental  to  that 
performance.  I  do  not  look  upon  this  as  an  ordinary 
action  for  specific  performance  at  all ;  it  is  something 
far  more  than  that.  It  is  an  action  brought  by  the 
Ecclesiastical  Commissioners  in  performance  of  their 
statutory  duties,  and,  of  course,  the  contract  is  im- 
portant to  be  set  out,  because  it  is  the  existenoe  of 
that  contract  which  gives  rise  to  those  duties  and 
gives  rise  to  their  rights.  Whether  they  will  succeed 
in  getting  a  decree  for  specific  performance  in  the 
narrow  technioal  sense,  or  whether  they  will  not,  I 
do  not  know ;  or  whether  they  will  be  compelled  to 
fall  back  upon  their  lien  I  do  not  know;  but  it 
strikes  me  that  their  statutory  right  is  to  get  this 
money  if  they  can,  and  I  am  not  at  all  satisfied  that 
they  cannot. 

I  think,  therefore,  that  the  appeal  must  be  allowed, 
and  that  the  matter  must  go  back  to  be  tried.  As 
regards  the  costs,  considering  we  know  nothing  about 
the  merits,  I  think  that  the  costs  below  and  here 
ought  to  be  costs  iu  the  action. 

Chitty,  L.J.— I  agree. 

Vauohan  Williaks,  L.J.~I  also  agree. 

Appeal  allowed. 

Solicitors,  Milles,  Jennings- White,  cfe  Foster ;  Hiil- 
berts,  Hussey,  &  Metcalfe  ;  Dawson,  Bennett,  A  Byde. 


%tgt)  iSourt  of  Swtiu. 


Chan.  Div.  I 
North,  J.  / 


July  28  ;  Aug.  4,  5,  1898. 


In  re  Gxtitdby. 
SfiLLS  V,  Mills,  (a.) 

Settlement — Covenant  to  settle  after-acquired  property — 

Second  settlement. 

By  an  ante-nuptial  settlement,  dated  the  I5th  of 
March,  1879,  the  wife  covenanted  to  settle  after-acquired 
property  on  trust  for  herself  for  life,  with  remainder  to 
her  children.  By  another  settlement,  dated  the  1th  of 
May,  1879,  the  wife  covenanted  to  settle  after-acquired 
property  on  herself  for  life,  tm'th  remainder  to  the 
husband  for  life,  and,  after  the  death  of  the  survivor, 
with  remainder  to  such  persons  as  the  wife  should 
appoint.  The  marriage  was  solemnized  on  the  \Qth  of 
May,  1879. 

Held  {in  the  absence  of  evidence),  that  the  covefiant 
contained  in  the  first  deed  was  not  revoked  by  the  second 
deed. 

Adjourned  summons. 

By  an  indenture  dated  the  15th  of  March,  1879 
(being  an  ante-nuptial  settlement  in  consideration  of 
a  then  contemplated  nuuriage  between  William 
Ghmdry  MiUs  and  Anna  Ellen  Gundry),  the  proceeds 
of  sale  of  certain  real  estate  were  settled  on  trust  for 
the  intended  wife  for  her  life  for  her  separate  use, 

(a.)  Beported  by  Qt.  B.  HAMiLTOir,  Esq.,  BaniBter- 

at«Law» 


l^ft 
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and  after  her  death  for  her  issae  as  she  should 
appoint,  and  in  default  of  appointment,  for  her 
children  equally;  and  this  settlement  contained  a 
covenant  on  the  part  of  the  intended  wife  to  settle  on 
the  same  trusts  any  property  which  she,  the  said 
wife,  or  she  or  the  said  William  Gundiy  Mills  in 
her  right,  should  become  entitled  to  at  any  time 
durii^  coverture,  exceeding  £200  acquired  at  any 
one  time.    This  settlement  was  executed  in  London. 

By  another  indenture  of  ante-nuptial  settlement 
made  in  consideration  of  the  said  intended  marriage, 
and  dated  the  7th  of  May,  1879,  certain  furniture 
and  property  of  small  value  was  settled  on  trust  for 
the  said  int^ded  wife  for  life  for  her  separate  use, 
and  after  her  death  for  the  intended  husband,  the 
said  William  Qundry  Mills,  for  life,  and  after  the 
death  of  the  survivor  for  such  persons  as  the  said 
intended  wife  should  appoint,  with  certain  remainders 
over  in  default  of  appointment.  This  settlement  also 
contained  a  covenant  by  the  intended  wife  to  settle 
all  property  (except  jewels,  trinkets,  and  property 
not  exceedmg  £50  in  value  acquired  at  any  one 
time)  to  which  she  should  be  entitled  at  the  time 
of  her  intended  marriage,  or  to  which  she  or  the 
said  WOliam  Gundry  Mills  in  her  right  should  at 
any  time  during  the  coverture  become  entitled,  upon 
the  trusts  declared  concerning  the  furniture. 

This  second  settlement  was  executed  at  Fowey, 
and  was  prepared  by  difEerent  solicitors  from  those 
who  prepared  the  first  settlement,  to  which  it  did 
not  refer.  There  was  no  evidence  as  to  the  circum- 
stances which  led  to  its  preparation. 

The  marriage  between  William  Gundry  MLUs  and 
Anna  EUen  Gundry  was  solemnized  on  the  10th  of 
May,  1879. 

William  Gimdry,  the  father  of  the  wife,  died  in 
1897,  leaving  a  will  under  which  the  said  wife,  Anna 
Ellen  Mills  was  his  residuary  legatee,  and  his  residu- 
ary estate  exceeded  £100,000.  This  summons  was 
taken  out  to  detemdne  upon  the  trusts  of  which  settle- 
ment this  sum  should  be  held. 

H,  Terrell,  Q.C.,  and  Freeman,  for  Mrs.  Mills. — A 
covenant  to  settle  after-acquired  property  can  be 
altered  before  marriage,  it  resembles  marriage  articles : 
Legg  v.  Goldwise,  Gas.  temp.  Talbot  20;  Feame's 
Contingent  Remainders,  10th  ed.,  p.  107.  The  execu- 
tion of  the  second  settlement  revoked  the  first  so  far 
as  the  two  settlements  were  inconsistent. 

Ingle  Joyce  and  Waggett,  for  other  parties. 

Vernon  Smith,  Q,C.,  and  Buckmaster,  for  issue  of 
the  marriage. — If  a  marriage  takes  place  an  executed 
settlement  cannot  be  alte^d.  [They  cited  Page  v. 
Ilorne,  9  Beav.  570;  Bond  v.  Wal/ord,  34  W.  R.  165. 
32  Ch.  D.  238 ;  Thomas  v.  Brennan,  15  L.  J.  Ch.  420.] 
No  intention  to  revoke  the  covenant  in  the  first  deed 
to  settle  after-acquired  property,  is  shown. 

Terrell,  Q,  0.,  in  reply,  cited  Tweddle  v.  Atkinson,  9 
W.  R.  781,  1  B.  &  S.  393 ;  Prict  v.  Easton,  4  B.  &  Ad. 
433 ;  In  re  AnetU,  34  W.  R.  483,  31  Ch.  D.  596. 

North,  J. — It  is  said  that  the  mere  fact  that  the 
second  deed  was  executed  after  the  first,  both  being 
before  marriage,  supersedes  the  first.  I  do  not  decide 
whether,  imder  any  circumstances,  it  would  do  so,  but 
on  the  evidence  before  me  I  decline  to  say  that  it  does 
so  in  this  case.  I  have  no  evidence  of  the  circum- 
stances imder  which  the  two  documents  were  pre- 
Sared,  or  of  any  intention  of  the  parties  to  the  second 
ocument  to  supersede  the  first.  I  know,  however, 
that  if  the  second  deed  prevails,  the  wife  will  have 
power  to  appoint  £100,0^  away  from  her  children, 
what  the  history  of  the  matter  is  I  do  not  know,  but 
I  decline,  as  a  matteor  of  law,  to  say  that  the  mere 


fact  that  one  deed  is  dated  after  the  other  makes 
the  second  deed  a  revocation  of  the  first  so  far  as  they 
are  inconsistent.  Further,  in  the  first  deed  consider- 
able property  of  the  father  was  settled ;  in  the  second 
deed  only  some  furniture  was  settled,  and  there  is  no 
reference  to  the  first  deed.  Under  the  droumstanoeB 
I  decline  to  say  that  the  second  covenant  is  £o  super- 
sede the  first.  I  do  not  say  what  conclusion  ought  to 
be  arrived  at  if  no  evidence  were  obtainable,  bat  in 
this  case  many  parties  are  able  to  give  me  information, 
and  do  not  condescend  to  do  so. 

Solicitors,    Carthew    &    Wheeler,    for    Graham  & 
Qraham,  St.  Austell. 


^''•.'i'%  ]  Oct  28. 

Kekewich,  J.  J 

Cummins  v,  Pebeins.  (a.) 

Practice — Married  woman — Plaintiff — Action  dismissed 
—  Costs — Taxation  —  Certificate  not  yet  iMited— 
Receiver  of  separate  estate — Equitable  execution. 

Where  an  action  by  a  married  woman  suing  in  resped 
of  her  separate  estate  had  been  dismissed,  with  costs  to  he 
taxed  **and  payable  out  of  her  separate  estate,  andnai 
otherwise,"  and  her  only  separate  estate  consisted  of  her 
share  in  her  deceased  sister^s  estate  which  the  trustees 
were  about  to  distribute,  and  it  appeared  that,  if  she 
received  her  share,  the  defendants  would  not  be  paid  their 
costs,  the  court,  on  motion  by  the  defendants,  and  not' 
withstanding  the  fact  that  the  taxing-master  had  not  yd 
issued  his  certificate,  appointed  a  receiver  of  the  share  to 
the  extent  of  the  amount  of  the  bill  of  costs  delivered  by 
the  defendants,  to  hold  the  same  as  a  security  for  the 
costs  when  taased. 

Motion. 

In  1897  Elizabeth  Cummins,  a  married  woman,  suing 
in  respect  of  her  separate  estate,  brought  an  action 
against  her  former  solicitors  for  damages  by  reason 
of  a  sale  alleged  to  have  been  made  by  them  at  an 
undervalue  of  her  reversionary  share  under  the  will 
of  her  sister,  Sarah  Ann  Ellis,  deceased. 

The  action  came  on  for  trial  on  the  22nd  of  July, 
1898,  and  judgment  was  pronounced  <1i8mi8mng  the 
action  and  ordering  the  plaintiff  to  pay  to  the 
defendants  their  taxed  costs  of  the  action,  sudi 
costs  to  be  payable  out  of  the  plaintiff's  separate 
estate,  but  not  otherwise,  and  directing  that  the 
defendants'  taxed  costs  should  be  paid  within  twenW- 
one  days  after  service  of  the  present  order  and  the 
taxing-master's  certificate  in  pursuance  thereof. 

The  judgment  had  been  passed  and  entered,  and 
the  defendants  carried  in  a  bill  of  costs  for  £270,  but 
owing  to  delay  arising  partly  on  account  of  the  Long 
Vacation,  and  partly,  as  was  alleged,  from  the 
plidntiff's  non-attenduice  at  the  proceedings,  the 
taxation  had  not  yet  been  completed  nor  the  taxing- 
master's  certificate  issued. 

The  only  separate  property  of  which  the  plaintiff  was 
possessed  consisted  of  her  share  in  her  sister's  estate. 
The  share  had  recently  fallen  into  possession;  and 
having  regard  to  the  fact  that  the  trustees  were  about 
to  distribute  the  estate,  tiie  defendants  now  moved 
for  the  appointment  of  a  receiver  of  the  plaintiff's  share 
on  the  ground  that,  unless  a  receiver  were  appointed, 
they  would  in  all  probability  lose  the  benefit  of  the 
judgment. 

Warrington,  Q.C.,  and  Waggett,  for  the  motion.— 

(a.)  Reported  by  R.  J.  A.  MoRRisoir,  Esq.,  Barrister- 

at-Law. 
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The  defendants  ask  for  a  reoeiTer  of  so  mnoh  of  the 
plaintifrs  share  as  is  sufficient  to  satisfy  the  oosts 
ordered  to  be  paid  to  the  defendants.  The  court  has 
jurisdiction  to  make  the  order :  In  re  Peace  &  Waller , 
31 W.  £.  899,  24  Ch.  D.  405.  In  that  case  there  was 
s  certificate,  whereas  here  there  is  none,  but  that 
diffierenoe  is  not  material.  Unless  tiie  defendants  get 
the  protection  they  seek  they  will  not  get  their  costs. 

BauihrnD,  Q.C7.,  and  Ptkrson^  for  Mrs.  Cummins. — 
This  application  is  wrons.  The  defendants  cannot  get 
eqidtable  execution  when  they  cannot  get  legal 
aecntion,  and  here  they  cannot  get  legal  execution 
because  there  is  no  certificate :  In  re  8h^h<urd,  38  W. 
B.  133,  43  Ch.  D.  131,  Waddell  v.  Waddell,  [1892]  P. 
226. 

Ejuoswich,  J. — It  seems  to  me  that  I  must  dismiss 
from  my  mind  the  difference  between  legal  and 
eqizitable  execution.  I  think  the  introduction  of  the 
ynada  " equitable  execution"  only  confuses  the 
position.  The  facts  are  these.  This  lady  has  been 
ordered  to  pay  these  costs,  the  full  amount  of  which 
osmiot  be  ascertained  imtil  taxation.  But  there  is  a 
judgment  against  her  to  pay  these  costs,  when 
asootained,  out  of  her  separate  estate.  It  has  been 
pro?ed  that  she  has  no  separate  estate  except  her 
diare  mider  the  will  of  Sarah  Ann  EUis.  Therefore 
the  order  is  that  these  costs  shall  be  paid  out  of  her 
disre.  The  suggestion  has  been  made  that  she  will 
get  her  share  paid  to  her,  and  then  snap  her  fingers  at 
the  defendants,  telling  them  to  get  their  costs  as  and 
when  they  can.  I  am  disposed  to  take  the  view  that 
the  court  ought  to  interfere  if  it  can,  but  I  am  told 
that  such  a  course  is  against  all  the  rules  of  court.  I 
am  not  satiiified  of  that.  I  think  that  t^e  plaintiff 
ooght  not  to  receive  her  share  in  full  while  these  costs 
aie  unpaid.  I  shall,  therefore,  appoint  the  defendant, 
Mr.  Perkins,  who  is  a  solicitor,  receiyer  without 
nlaiy  of  the  share  of  the  plaintiff  in  the  estate  of 
fiirah  Ann  BUis  to  the  extent  of  £270,  but  it  is  only 
to  stand  as  a  security  for  the  amount  actually  found 
due  to  the  defendants  on  their  bill  of  costs. 

Solicitors,  Chester  tk  Co. ;  A.  W.  Milk. 


Q.  B.  Div.  ^ 

(lord  Bussell  of  Eillowen,  C.J.,  [  Nov.  10,  11. 

and  Wills  and  Lawrance,  JJ.)  j 

Pbesoott  V,  Lee.  (a.) 

BietHon  law  —  BegistrcAxon — Parliament  —  Notice  of 
nijedion  —  Place  of  abode  of  objector  —  Mistake  — 
Awemdmeni — Parliamentary  and  Municipal  Registra- 
tion Aa,  1878  (41  <fe  42  Vict.  c.  26),  8.  28,  eub-section 
2—Begistratum  Act,  1885  (48  A  49  Vict.  c.  15),  8.  18 
-Stat/iae  Law  Revision  Act,  1898  (61  &  62  Vict.  c. 
TSy^Begistraiion  Order,  1895,  Schedule  IIL,  Form 
(/.)  No.  2. 

A  notice  of  dbjedion  to  the  party  objected  to  (a  'per8on 
OR  ihe  occwpiera'  list  of  voters  for  the  borough  of  the 
Sfroad)  was  thus  signed  by  the  objector:  **  Francie 
Htmt,  of  106,  Drury^lane  ..."  The  party  objected  to 
watended  that  the  notice  of  objection  was  invalid,  because 
106,  Drury'lane  was  not  the  objector's  place  of  abode. 
It  wu  found  by  the  revising  barrister  that  the  obJector^s 
ifue  place  of  abode  was  50,  Nelson-road,  Wimbledon  ; 
<ia<  106,  Drury-lane  was  the  objectoT*s  qualifying 
f^fiperty  (a  shop)  within  the  said  borough;  that  the 
ediress,  106,  Drury-lane,  was  inserted  in  the  notice  by 
a  **  miOake  "  on  the  part  of  the  objector,  who  thought  he 

(a.)  Beported  by  EsSKlNE  Beid,  Esq.,  Barrister- 

at-Law. 


ought  to  give  his  address  within  the  borough,  and  not  his 
place  of  abode  outside  it;  and  that  neither  the  party 
objected  to  nor  anyone  else  was  misled  by  the  inaccurate 
statement  of  the  objector*s  place  of  abode  in  the  notice  of 
objection. 

The  revising  barrister  held  that  the  insertion  of  106, 
Drury-lane  in  the  notice  of  objection  as  the  objector's 
place  of  abode  was,  in  the  circumstances,  a  **  mistake  ** 
within  the  meaning  of  sub-section  2  of  section  28  of  the 
Registration  Act,  1878,  and,  in  the  exercise  of  his  diS" 
cretion,  he  amended  the  notice  by  inserting  therein  the 
objector's  true  place  of  abode. 

The  Court  (Lord  Bussell  of  Eillowen,  C.J.,  and 
Lawrance,  J.  ;  Wills,  J.,  dissenting)  ajjirmed  the  deci- 
sion of  the  revising  barrister. 

Case  stated  by  the  revising  barrister  for  the  borough 
the  Strand. 

The  form  of  a  notice  of  objection  served  upon  the 
appellant  Thomas  Prescott  was  as  follows : 

*'  To  Thomas  Prescott : 
*'  I  hereby  eive  you  notice  that  I  object  to  your 
name  being  retamed  on  Division  I.  of  the  occupiers' 
list  of  electors  for  the  parish  of  St.  Martin-in-the- 
Fields  as  a  Parliamentary  elector  for  the  Parlia- 
mentary borough  of  the  Strand  and  as  a  county 
elector  for  the  administrative  county  of  London,  on 
the  following  grounds:  [The  gprounds  of  objection 
were  then  stat^.]  Dated  the  20fch  day  of  August, 
1898. 

"  (Signed)  Francis  C.  Hunt,  of  106,  Drury-lane,  on 
Division  I.  of  the  occupiers*  list  of  Parliamentary 
electors  and  coimtv  electors  for  the  parish  of  St. 
2d^3^in-in-the-Sields. " 

The  appelant  contended  that  this  notice  of  olneotion 
was  invalid  by  reason  of  the  fact  that  "  106,  Drury- 
lane  ''  was  not  the  place  of  abode  of  the  objector 
Hunt. 

It  was  proved  to  the  revising  barrister,  and  found 
by  him  as  facts,  that  the  true  ]^ace  of  abode  of  the 
objector  Hunt  was  "  50,  Nelson-road,  Wimbledon  " ; 
that  the  address  106,  Dniry-lane  was  inserted  in  the 
notice  of  objection  by  a  mistake  on  the  part  of  the 
objector,  who  thought  he  ought  to  give  nis  address 
within  the  borough  of  the  Strand  and  not  his  place 
of  abode  outside  the  borough ;  that  106,  Drury-lane 
was  the  objector's  qualifying  property^  (a  shop)  in  the 
borough  where  he  could  be  found  during  the  greater 


correctly  given  in  the  second  column  (place  of  abode) 
of  such  entry. 

Tiie  revising  barrister  upon  these  facts — holding 
that  the  insertion  in  the  notice  of  obiection  of  106, 
Drury-lane  (instead  of  50,  Nelson-road,  Wimbledon) 
as  the  place  of  abode  of  the  objector  was  a  mistake 
within  file  meaning  of  sub-section  2  of  section  28  of 
the  Parliamentary  Beg^istration  Act,  1878,  and  that 
neither  the  appellant  nor  anyone  else  was  affected  in 
any  way  by  die  inaccurate  statement  in  the  notice  of 
objection  of  the  objector's  place  of  abode — amended 
the  notice  of  objection  by  substitutbig  therein  the 
true  place  of  abode  of  the  objector ;  and  the  groimds 
of  objection  to  the  appellant  being  proved  good,  the 
appellant's  name  was  struek  off  the  list  of  voters. 

upon  the  request  of  the  appellant  Prescott  the 
barrister  stated  this  case  for  the  opinion  of  the  court 
— the  question  being  whether,  in  the  circumstances  of 
the  case,  the  barrister  had  power  to  amend  the  notice 
of  objection. 

Sub-section  2  of  section  28  of  the  Parliamentary 
Begistration  Act,  1878,  enacts  that  a  revising  barrister 
*'  may  correct  anj  mistake  which  is  provea  to  him  to 
have  been  made  in  any  daim  or  notice  of  objection*'' 
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High  Goubt. 


Pbbscx>tt  V,  Lbe. 


High  Gouki. 


Section  18  of  the  Begistration  Act,  1885  (48  &  49 
Yiot.  o.  15),  enacted  that ''the  foriuB  and  instrac* 
tions  contained  in  the  2nd  and  3rd  schedules  to  this 
Act  shall  be  used  and  observed  in  all  cases  to  which 
they  apply  .  .  .  but  a  disregard  of  any  form  or 
instruction  shall  not  of  itself  invalidate  any  list, 
notice,  or  other  thing." 

By  the  Begistration  Order  of  the  25th  of  March, 
1895  (made  by  the  Queen  in  Oouncil  under  the  pro- 
visions of  section  76,  sub-section  7,  of  the  Local 
Government  Act,  1888),  it  is  ordered  that  **  the 
former  instructions,  precepts,  notices,  and  forms  under 
the  Begistration  Acts  shall  be  altered  .  .  .  and 
the  instructions,  precepts,  notices,  and  forms  in  the 
schedules  to  this  order  shall  be  observed  and  be  valid 
in  law."  Form  ^I.)  No.  2  in  that  order  is  the  form  of 
notice  of  objection  to  the  party  objected  to ;  and  it 
prescribes  that  such  notice  shall  be  thus  signed  by 
the  objector :  "  (Signed)  A.  B.  of  [plsce  of  al^e]  on 
the  list  of  Parliflonentary  electors  and  county  electors 
for  the  parish  of    .     .     ." 

Section  18  of  the  Begistration  Act,  1885,  is  re- 
pealed by  the  Statute  Law  Bevision  Act,  1898  (61  & 
62  Vict.  c.  22),  which  came  into  force  on  the  25th  of 
July,  1898. 

TF.  Oraham,  for  the  appellant.  —  The  revising 
barrister  had  no  power  to  make  such  an  amendment 
as  he  made  in  tins  case,  for  his  power  to  amend  is 
limited  to  the  correction  of  *'  mistakes,"  and  the 
intentional  filling  in  of  one  address  for  another  is  not 
a  "mistake"  at  all.  Moreover,  this  is  not  a  case  in 
which  the  court  is  asked  to  order  a  revising  barrister 
to  amend  a  misstatement  or  inaccuracy  in  the  notice 
of  objection,  but  to  uphold  an  amendment  by  the 
revising  barrister  which  he  had  no  power  under  the 
Act  to  make :  Barlow  v.  Smith,  1  Fox  &  Smith  293 ; 
Smith  V.  Chandler,  37  W.  B.  351,  22  Q.  B.  D.  208. 
By  the  omission  of  the  objector's  true  place  of  abode 
the  notice  was  bad  for  want  of  description  :  Humphrey 
V.  Earle,  36  W.  B.  510,  20  Q.  B.  D.  294 ;  and.  being 
bad  in  form,  ought  not  to  have  been  acted  upon  as 
against  the  appellant. 

H,  H,  Lawless,  for  the  respondent.  —  Since  the 
irre^arity  in  the  notice  is  one  that  arose  from  a 
'*  mistake,"  the  revising  barrister  had  discretionary 
power  to  amend  it  under  sub- section  2  of  section  28 
of  the  Begistration  Act,  1878;  and  having  decided 
that  the  alteration  should  be  made,  the  court  has  no 
power  to  interfere :  Adams  v.  Bostock,  30  W.  B.  460, 
8  a  B.  D.  259 ;  Bollen  v.  Southall,  34  W.  B.  44,  15 
a  B.  D.  461 ;  Hicks  v.  Stokes,  41  W.  B.  123,  [1893] 
1  Q.  B.  124. 

W.  Graham  replied. 

Lord  BiTSSELL  OF  EiLLOWEK,  C.J.— In  this  case 
my  brother  Lawrance,  J.,  and  myself  have  the  mis- 
fortune to  differ  with  the  view  taken  by  Wills,  J.,  as 
we  have  come  to  the  conclusion  that  the  revising 
barrister  had  power  to  make  the  amendment.  It 
seems  to  me  tbat  the  Legislature  intended  to  lay 
down  rules  which  would  eneure  substantial  uniformity 
in  claims,  notices  of  objection,  and  the  like,  under  the 
Be^tration  Acts ;  but  theEe  rules  were  never  intended 
to  defeat  claims  and  objections  (which  would  other- 
wise be  vah'd)  by  res  son  of  their  not  following  with 
strictness  the  prescribed  form  in  the  schedule.  Of 
course,  however,  the  line  must  be  drawn  somewhere, 
as  too  great  a  degree  of  laxity  could  never  be  per- 
mitted. I  think  the  line  may  safely  be  drawn  at 
cases  where,  although  there  has  not  been  a  literal 
compliance  with  the  forms,  there  has  ^  et  been  sub- 
stantial compliance,  unaccompanied  by  any  attempt 
to  deceive  or  do  any  injury  to  others.  It  is  obviously 
pot  desirable  that  woonds  dealing  with  the  popular 


franchise — claims  on  the  one  hand,  and  notices  of 
objection  on  the  other — should  be  construed  with  rach 
special  pleading  nicety  as  to  make  it  incumbent  thst 
pnid  experts  should  be  necessarily  called  in  for  the 
purpose  of  giving  effect  to  the  rights  whidi  the 
Leii^ature  intended  to  confer.     Under  section  18 
of    the    Begistration    Act,    1885,   it  is  provided  si 
follows:   [His  lordship  read  the  section,  and  pro- 
ceeded:]   That   meant  that  substantial   umfonnitr 
should   be  secured  as  to   the  forms  of  claims  end 
notices,   but  it  did  not  mean  to  deprive  claimantB 
aod  objectors  of  their  rights,  if  their  notices  were 
otherwise  valid,  by  reason  of  the  fcust  only  that  the 
notices  did  not  quite  strictly  adhere  to  the  forms 
given  in  the  schedules.    In  other  words,  no  slavish 
adherence  to   these  forms    was   required.      If  sab- 
stantial  compliance  existed  and  all  the  informatioii 
required  was  given,  then  the  form  was  admissible. 
There  must  be  substantial  compliance  with  the  form, 
and  all  information  required  to  be  given  must  be 
given.    So  much  for  the  law  as  it  stood  under  the 
Act  of  1885.    But  section  18  of  that  Act  has  been 
repealed  by  the   Statute  Law  Bevision  Act,  1898. 
The  Order  in  Coundl  of  March,  1895,  orders  that  the 
iostructions,  notices,  and  forms  in  tiie  schedules  to 
that  order  shall  be  observed  and  be  valid  in  law ;  bat 
tL  e  proviso  contained  in  the  repealed  section  18  that 
a  disregard  of  any  form  or  instruction  shall  not  of 
itself  invalidate  any  notice  is  omitted.     What  is  tiie 
effect  of  that  omission  P    Does  it  make  any  praotiaJ 
difference  P    I  do  not  think  so.    The  same  oonstmdion 
can  be  given  to  the  Order   as  was  given  to  the 
repealed  section,  and,  if  I  am  right  in  that  visw, 
then  non-compliance  with  the  letter  of  the  f(»m,  if 
all  the  substantial  requirements  are  fulfilled,  will  not 
of  itself  invalidate  a  notice. 

The  question,  therefore,  is  narrowed  to  this — ^namely, 
what  is  the  revising  barrister's  power  to  amend? 
That  depends  on  41  &  42  Yict.  c.  26,  s.  28,  sub-section 
2,  which  enacts    that    a    revising  barrister    "  may 
correct  any  mistake  which  is  proved  to  him  to  have 
been  made  in  any  claim  or  notice  of  objection."    It 
follows  that  if  there  is  a  mistake  the  revising  banister 
has  jurisdiction  to  correct  it.    Was  there  a  "mistime" 
in  the  present  case  ?  If  not,  then  the  revising  banister 
had  no  power  to  amend  the  notice  as  he  has  done,  and 
the  appeal  must  suooeed.    But  I  think  the  revising 
barrist^  had  power  to  make  this  amendment,  for, 
apart  itom.  the  authorities,  the  law  is  perfectly  clear 
that  any  person  who  is  a  voter  may  give  notice  of 
objection.     The  objector  here  was  on  the  register; 
what  did  that  involve  P     His  name  appeared  on  the 
list  with  his  place  of  abode,  and,  also,  the  desoriptiaa 
of  his  qualifying  property  in  the  borough.    The  fscAi 
about  the  notice  of  objection  are  thus  set  out  in 
the  case.     [His  lordship  then  read  certain  paragraphs 
of  the  case.]    The  revising  barrister  says  that  the 
wrong  address  was  given  by  the  objector  by  mis- 
take.  During  the  argument  counsel  for  the  appellants 
contended  that  a  restricted  meaning  ought  to  be 
given  to  the  word  '*  mistake  " — restricted,  namely,  to 
a  mistake  of  fact — as  if,  for  instance,  tlie  objedor 
had  accidentally,  in  a  fit  of  hallucination,  written 
down  an  address  which  was  not  his  at  all.    But  I  see 
nothing  in  the  Act  requiring  us  to  limit  the  word  in 
that  way.    It  is  clear  that  the  objector,  under  an 
erroneous  impression  of  his  duty,  had  entered  inten- 
tionally in  the  notice  of  objection  his  business  address 
instead  of  his  residential  address.    That  appears  to 
me  to  be  a  *'  mistake ''  which  the  revising  barrister 
hss  jurisdiction  to  set  right.    I  must  now  deal  with 
the  autiiorities  in  their  order  of  date.     [His  lordship 
then  referred  at  length  to  the  cases  of  Adams  v. 
Bostock,  Bollen  v.  SouthaU,  Smith  v.    Chandler,  and 
.  Hicks  y.  Stokes,']    1  see  nothing  in  these 
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which  militate  against  the  oploion  I  have  already 
ezpreflBsd — namely,  that  in  this  instance  there  was  a 
mistake  which  the  revising  barrister  had  power  to 
amend  if  he  thought  fit.  In  my  judgment,  therefore, 
the  appeal  fails. 

Wills,  J.— It  is  with  great  reluctance  that  I  have 
oome  to  a  conclusion  in  this  case  that  obliges  me  to 
difftjrin  my  judgment  from  the  other  members  of  the 
court  The  pomt  is  a  narrow  one,  but  important. 
The  simple  question  is,  What  is  the  true  meaning  of 
the  words  in  sub-section  2  of  section  28  of  the  Act  of 
1878,  **The  reyising  barrister  may  correct  any  mistake." 
The  kind  of  mistake  I  think  the  Act  contemplated 
was  such  a  mistake,  for  example,  as  where  a  man 
said  one  thing  and  meant  to  say  another.  When  a 
man,  as  in  the  present  case,  puts  on  his  notice  of 
objection  the  very  address  he  intended  should  appear 
there,  I  fail  to  see  how  his  intentionally  doing  so  can 
he  said  to  have  been  a  *' mistake  "  on  his  part.  It 
cannot  be  said  that  a  man  has  made  a  roistii^e  if  he 
has  done  or  said  the  very  thing  he  all  the  time  meant 
to  do  or  say,  because  he  had  been  induced  to  do  what 
he  in  fact  did  by  a  process  of  reasoning  which  pro- 
oeedfd  on  a  mistaken  view  of  what  the  law  requured. 
It  is  true  that  the  revising  barrister  in  the  case  he 
stated  mentions  the  word  **  mistake,"  but  that  does 
not,  for  the  reason  I  have  given,  help  the  court  to 
decide  in  his  favour.  He  does  not  explain  how  the 
particular  address  came  to  be  inserted  by  *'  mistake." 
The  '* mistake"  made  by  the  objector  was  the 
premises  on  which  he  based  his  conclusion  that  it  was 
aeoecsary  to  give  an  address  in  the  borough.  The 
statute  only  gives  the  revising  barrister  power  to 
correct  anything  he  finds  wrong,  when  it  appears  to 
Urn  to  have  been  caused  by  a  "  mistake."  There  is 
no  power  given  him  to  set  right  the  erroneous  con- 
dnsion  which  induced  the  objector  to  make  a  parti- 
cular entry.  The  authorities  that  have  been  cited  to 
us  are  cases  where  a  mistake,  in  the  true  sense  of  the 
word,  has  oome  before  the  revising  barrister;  and 
where  such  is  the  case  the  statute  authorizes  the 
revising  barrister  to  use  his  discretion  and  to  amend 
or  correct  if  he  thinks  fit.  On  this  ground  I  •  fail  to 
see  that  the  revising  barrister  had  jurisdiction  in  the 
matter;  and  therefore  he  amended  this  particular 

notice  of  objection  without  any  right  to  do  so. 

* 

IjA.wrakce,  J. — ^I  concur  in  the  view  of  the  learned 
Lord  Chief  Justice,  as  in  my  judgment  this  was  an 
CRor  or  mistake  which  by  the  statute  the  revising 
banister  had  jurisdiction  given  him  to  correct,  if  he 
BO  thought  fit.  That  discretion  he  has  exercised,  and 
hi  my  opinion  his  amendment  ousht  to  be  upheld.  I 
do  not  myself  think  that  the  Legislature  intendtd 
that  the  word  "mistake"  should  be  restricted  to  its 
iHixely  literal  and  technical  meaning,  but  that  it  must 
oe  read  as  having  been  used  in  its  commonly-accepted 
sense.  I  am  content  to  put  my  decision  in  the  words 
of  Lord  Coleridge  in  the  case  of  BoUen  v.  SouthcUl, 
where  he  said :  "  With  regard  to  the  power  of  amend- 
ment I  am  much  indisposed  to  construe  it  so  as  to 
eooourage  laxity ;  but  I  think  it  would  make  it  almost 
nugatory  to  hold  that  the  revising  barrister  had  not 
tiie  power  to  amend  or  correct  mistakes  in  these 
ootioes,  if  the  information  they  are  intended  to 
eoDvey  is  really  given,  but  given  in  an  informal  or 
inaecorate  manner.  I  tlunk  the  amendment  made 
hen  was  well  within  his  power.  I  shall  always  be 
indined  to  hold  the  exfrcise  of  the  power  of  amend- 
menc  within  reasonable  limits,  because  I  am  well 
aware  of  the  Tery  strong  feelings  which  are  excited  in 
natters  of  this  sort.  Unless  kept  under  proper 
restraint  the  agents  on  both  sides  will  be  apt  to  fall 
into  a  degree  of  laxity  which  I  for  one  do  not  feel 
iadioed  to  encoorage."    That  is  the  view  I  take  of 


the    present   case,  and  in  my  judgment  the  appeal 
should  be  dismissed. 

Appeal  dismissed  with  costs  ;  leave  to  appeal  given. 

Solicitors   for    the    appellant,    Ayrton,    Biscoe,  d) 
Barclay, 

Solicitors  for  the  respondent,  Troutheck  &  Co, 


Q.  B.  Div. 


\ 


Nov.  10. 


(Lord  Russell  of  Killowen,  C.J.,  . 
and  Wills  and  Lawrance,  JJ.)    ) 

LiNFORTH  V,  Butler.,  (o) 

Election  law  —  lUgistration  —  Parliament  —  Notice  of 
objection — Omission  in  body  of  notice  of  place  of  abode 
of  person  objected  to —  Validity — Parliamentary  Regis- 
tration  Act.  1883  (48  it  49  Vict.  c.  15),  s  l^—StattOe 
La'O  Revision  Act.  1898  (61  <«:  62  Vict.  c.  22)— Loco^ 
Government  Act,  1888  (51  <fc  52  Vict.  c.  41),  s.  76, 
sub-section  7 — Registration  Order ^  1895,  Schedule  I., 
Form  5  (a). 

Notwithstanding  the  repeal  of  section  18  of  the  Parlia- 
ment'iry  Registration  Actt  1885,  an  immaterial  deviation 
— even  though  intentional— from  any  form  prescribed  in 
the  Registration  Order,  1895,  will  not  of  itself  invalidate 
a  claim  or  notice  of  objection  ;  buit  if  a  daim  or  notice  of 
objection  fails  in  any  substantial  respect  to  give  the 
information  required  to  be  given  to  the  person  who  is  to 
receive  it,  then  it  is  invalid, 

A  notice  of  objection  sent  by  post  to  a  person  whose  name 
was  entered  on  the  register  of  ownership  electors  omitted 
to  give  (as  prescribed  in  Form  5  (a),  Schedule  J.,  of  the 
Registration  Order,  1895),  in  the  body  of  the  notice 
itself,  the  place  of  abode,  a«  described  in  the  register,  of 
the  person  objected  to ;  but  on  the  back  of  the  notice  of 
objection  there  was  written,  for  postal  purposes,  the  name 
of  the  person  objected  to  and  his  place  of  abode  as 
described  in  the  register.  The  omission  to  give  in  the 
body  of  the  notice  the  place  of  abode  of  the  party  objected 
to  was  intentional. 

Held  {reversing  the  revising  barrister)  that  the  notice 
of  objection  was  not  invalid  on  cu:count  of  such  omission. 

Case  stated  by  the  revising  barrister  for  the  Pudsey 
Division  of  the  West  Biding  of  Yorkshire. 

The  name  of  the  respondent  appeared  upon  the 
ownership  list  for  the  Pudsey  Division  of  the  town- 
ship of  Leeds.  A  notice  of  objection  was  sent  by  the 
appellant  to  the  respondent  through  the  post  in 
accorduice  with  section  100  of  the  Parliamentary 
Registration  Act,  1843  (6  &  7  Vict.  o.  18).  The  form 
of  notice  of  objection  applicable,  was  Form  5  (a)  in 
Schedule  I.  of  the  Registration  Order,  1895. 

In  filling  up  the  form  of  notice,  the  appellant  had 
omitted  to  insert — as  prescribed  in  Form  5  (a) — ^in  the 
body  of  the  notice  itself  the  place  of  abode  of  the 
respondent  as  described  in  the  register ;  but  on  back 
of  the  notice  the  name  and  place  of  abode  of  the 
respondent  were,  for  postal  purposes,  correctly  written. 
The  appellant  intentionaUy  omitted  to  insert  iti  the 
body  of  the  notice  the  respondent's  place  of  abode,  in 
order  to  avoid  having  to  pay  the  extra  halfpenny 
postage  (which,  as  alleged,  would  have  been  in  such 
case^  required  by  the  postsd  regulations. 

The  respondent  contended  that  the  notice  of 
objection  was  invalid  by  reason  of  this  omission. 

The  revising  barrister  held  that  the  notice  of 
objection  was  bad  by  reason  of  this  omission,  and 
allowed  the  vote. 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barri8t6r-> 

at-Law. 
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High  Gottrt. 


^ 


Section  18  of  the  B^tration  Act,  1885  (48  Yict. 
0.  15),  provided  as  foUows:  ''The  forms  and  in- 
stnictions  contained  in  the  second  and  third  schedules 
to  this  Act  shall  be  used  and  observed  in  all  cases  to 
which  they  apply  .  .  .  bat  a  disregard  of  any  form 
or  instraction  shall  not  of  itself  invalidate  any  list, 
notice,  or  other  thini^.*'  This  section  was  repealed 
by  the  Stajknte  Law  Bevision  Act,  1898  (61  &  62  Vict, 
c.  22),  which  came  into  force  on  the  25th  of  July, 
1898. 

Section  76  (7)  of  the  Local  Gk)vemment  Act,  1888 
51  &  52  Vict.  c.  41),  provides  as  follows:  *<It  shall 
lawful  for  Her  Majesty  the  Queen,  by  Order  in 
Oounoil,  from  time  to  time  to  alter  the  instructions, 
precepts,  notices,  and  forms  under  the  Begistration  of 
Electors  Acts  .  .  .  and  the  instructions,  precepts, 
notices,  and  forms  specified  in  any  such  Order  in 
Council  shall  be  observed  and  be  valid  in  law    ..." 

The  material  parts  of  the  form  of  notice  of  objection. 
Form  5  (a)  prescribed  by  the  Be^tra'ion  Order, 
1895,  is  as  follows :  '*  To  0.  D.,  of  [here  insert  the 
name  and  place  of  abode  of  the  person  objected  to  as 
described  in  the  register].  Take  notice  that  I  object 
to  your  name     •    .    ." 

The  revising  barrister,  at  the  request  of  the  objec- 
tor the  appellant,  stated  the  present  case. 

Lewis  TJuymas,  for  the  appellant. — ^The  notice  is 
ffood.  Section  18  of  the  Begistration  Act  of  1885 
shows  that  a  disregard  of  mere  form  is  not  material. 

W.  OraJiam,  for  the  respondent.— Section  18  was 
repealed  by  the  Statute  Law  Bevision  Act,  1898,  a 
month  before  the  notice  was  given.  The  provision 
now  in  force,  section  76  (7)  of  the  Local  Govern- 
ment Act,  1888,  savs  that  the  forms  specified  by  the 
Order  in  Council  for  the  time  being  in  force  shall 
be  observed.  The  Queen  in  Council  seems  to  have 
considered  it  desirable  that  the  address  of  the  person 
objected  to  as  it  appeared  on  the  register  should 
appear  on  the  face  of  the  notice.  The  registration 
ag^ts  ought  not  to  disregard  this  requirement  in 
order  to  save  a  halfpenny  postage.  If  the  omission 
had  been  made  by  accident  no  doubt  there  would  be 
power  to  amend.  But  that  was  not  the  case  here,  so 
that  the  revising  barrister  had  no  power  to  amend  : 
Smith  V.  Chandler,  37  W.  B.  351,  22  Q.  B.  D.  208. 

Lord  BiTSSELL  of  Eillowsn,  C.J.— I  think  that 
the  revising  barrister  was  wrong.  Assuming  that 
section  18  of  the  Begistration  Act,  1885,  had  been  in 
force,  I  think  that  the  notice  would  have  sufficiently 
complied  with  the  law.  Has  any  alteration  in  the 
law  been  e£Pected  by  the  repeal  of  that  section  and  by 
the  subsequent  Oraer  in  Council?  The  vote  of 
respondent  was  being  objected  to  on  the  ground  that 
his  qualification  was  not  a  good  one,  and  a  notice  of 
objection  was  sent  to  him  by  post.  The  notice  is  as 
follows;  I  read  only  part  of  it:  "To  the  Bev. 
Alexander  Henry  Butler :  Take  notice  that  I  object 
to  your  name  being  retained  in  the  Parliamentary 
list  of  ownership  electors  for  the  township  of  Leeds.*' 
As  this  notice  was  to  go  through  the  post  there  was 
written  on  the  back  of  it,  **  The  Bev.  Alexander  Henry 
Butler,  17,  Virginia-road,  Leeds." 

The  machinery  prescribed  by  the  law  is  that  one 
notice  shall  be  sent  to  the  person  objected  to,  and  a 
sinularnotice  shall  be  sent  to  the  overseers.  Both  the 
person  objected  to  and  the  overseers,  in  this  case  had 
ample  notice ;  but  it  is  said  that  the  notice  sent  to 
the  person  objected  to  does  not  comply  with  the  law. 
What  is  the  object  of  the  provision  that  the  notice 
shall  be  in  the  form  prescribed  ?  The  object  is  to 
ensure  that  the  person  objected  to  is  properly 
described  in  the  notice,  and  that  the  notice  shall  reach 
him.     If  there  had  been  added  to  the  notice  the 


words  "  See  address  on  the  other  side  "  it  is  almost 
impossible  to  argue  that  that  would  not  have  been  a 
sufficient  compliance  with  the  law.  It  is  said  that  tfas 
appellant's  object  in  not  complying  strictly  with  the 
form  prescribed  was  to  save  postage.  If  the  notice, 
however,  is  in  legal  form,  there  is  no  objection  to  hit 
saving  his  halfpence. 

Now,  under  section  18  of  the  Begistration  Act,  1885, 
«  a  disregard  of  any  form  shall  not  of  itself  invalidate 
any  notice."  If,  therefore,  when  that  Act  was  in 
force  there  was  a  substantial  compliance  with  the 
law,  this  notice  would  have  been  good.  There  could 
not  then  be  any  answer  to  the  argument  that  there 
has  in  this  case  been  a  substantia  compliance  with 
the  law.  But  it  is  said  that  the  law  is  altered,  thst 
that  section  has  been  repealed,  that  it  has  been  super- 
seded by  an  Order  in  Council.  Are  we  called  upon 
to  say  that,  under  the  present  law,  any  deviatioa 
from  the  form  invalidates  the  notice  ?  I  do  not  think 
so.  The  Hue  can  only  properly  be  drawn  at  the  point, 
that  if  the  notice  fails  in  any  substantial  respect  to 
give  the  information  required  to  be  given  to  the 
person  who  is  to  receive  it,  the  notice  is  bad. 

Wills  and  Lawrancb,  JJ.,  concurred. 

Solicitors  for  the  appellant,  Ward,  Bowie,  A  Co.,  for 
Walter  &  E,  A,  Foiter,  Leeds. 

Solicitors  for  the  respondent,  Ai/rton,  Biscoe,  <t  Co., 
Ford  &  Warren,  Leeds. 


'•] 


Oct  28. 


Q.  B.  Div. 

(Lord  Bussell  of  Eillowen, 
C.J.,  and  Wills,  J.) 

Pabker  v.  Aldsb.  (a.) 

Adulteration  —  Milk — Act  of  stranger — Liability  of 
innocent  vendor — Sale  of  Food  and  Drugs  Act,  18T5 
(38  ifk  39  Vict.  c.  63),  s.  6 ;  Amendment  Act,  1879  (42 
&  43  Vict.  c.  30).  s.  3. 

A  vendor  of  milk  under  a  contract,  consigned  miUc  to 
a  railway  company  for  carriage  to  Paddington  Station, 
where  it  was  to  he  delivered  to  purchasers.  On  arrival  at 
that  station  the  milk  toas  found  to  be  adulterated  by  the 
addition  of  9  per  cent,  of  water.  The  adulteration  took 
place  toithout  the  knowledge  of  the  vendor  during  tkt 
railway  transit. 

Held,  that  the  vendor  tvas  liahle  to  he  convicted,  under 
section  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  for 
selling,  to  the  prejudice  of  the  purchaser,  milk  which  tool 
not  of  the  nature,  substance,  and  quality  demanded ;  hvt 
that  the  vendor*s  personal  innocence  of  the  adulteration 
was  a  fact  to  be  taken  into  account  in  mitigation  of 
punishment. 

Special  case  stated  by  a  metropolitan  magiatmte. 

An  information  was  preferred  by  the  appellsnt 
against  the  respondent  under  section  6  of  the  Sale  ol 
Food  and  Drugs  Act,  1875,  as  amended  by  aeotion  S 
of  the  Sale  of  Food  and  Drugs  Act  AmeDdment  Act, 
1879,  charging  the  respondent  that  on  the  lat  of  Janu- 
ary, 1898,  at  Paddington  Station,  being  under  a  con- 
tract with  the  Metropolitan  and  SurburbanMilk  Siq^y 
Association  for  the  rale  and  delivery  to  them  of  pure 
unskimmed  miUc  at  Paddington  Station,  he  sold  to 
the  prejudice  of  the  purchaser,  in  pnrsuaaoe  of  muk 
contract,  milk  which  was  not  of  the  nature,  gabstanos, 
and  quality  demanded.  The  respondent  was  a  dairy 
farmer  carrying  on  business  at  Wantage.  By  the 
terms  of  a  contract  entered  into  by  him  with  the 
association  he  undertook  to  sell  to  the 


(a.)  Beported  by  F.  O.  BoBiHSOir,  Bsq.,  BaznstBr' 

at-Law. 
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pore  imakiinined  new  milk  in  speoified  qnantitieB  and 

it  fpecified  prices  to  be  delivered  carriage  paid  in 

daana  mormng  and  evening  from  the  27th  of  March, 

1897,  to  the  26fch  of  March,  1898,  to  Paddington  or 

any  other  railway  station  served  by  the  G(reat  Western 

Bulway  Go.    near  London,   in    sach  condition    as 

to  keep  good  and   sweet  a  reasonable   time    after 

ddivery.    The  com'se  of  business  was  for  the  chums 

ooungned  by  the  respondent  to  the  association  to  be 

delivered  by  the  respondent  to  the  Great  Western 

SaQway    Co.    at    Ghallow     for     transmission     to 

PaddiDgton,  where  the  association  took  possession  of 

thsoL    It  was  proved  that  the  particular  consignment 

of  milk  in  question  was,  when  delivered  to  the  railway 

eompany  at  Ohallow,   pure,   and  in  all  respects  in 

sooordance  with  the  provisions  of  the  contract.    The 

appellflmt,  who  was  an  inspector  under  the  Act,  took 

a  Bam]^e  of  the  milk  on  its  arrival  at  Paddington,  aud 

it  was  found  to  contain  9  per  cent,  of  added  water. 

The  magistrate  found  as  a  fact  that  the  water  was 

imlawfnlly  added  by  some  person  a  stranger  to  the 

lespondent   during    the    tran>it    from    Challow    to 

Paadington. 

The  magistrate  dismissed  the  infer ooation,  being  of 
<^iiiiion  that,  although  the  place  of  the  delivery  of  the 
flulk  was  Paddington,  the  property  in  the  milk  passed 
to  the  association  at  Ohallow,  and  therefore  no  sale 
within  section  6  of  the  Act  of  1875  took  place  at 
Paddington.  The  magistrate  further  held  that  even 
if  there  was  a  sale  at  Paddington  the  respondent  was 
in  law  only  liable  for  the  acts  and  defaults  of  himself, 
bis  servants,  and  employees. 

Sectian  6  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
is  as  follows :  "  No  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any  drug 
which  is  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  such  purchaser."  Section  3 
of  tiie  amending  Act  of  1879  provides  that  any 
inspector  may  procure  at  the  place  of  delivery  any 
sample  of  any  milk  in  course  of  delivery  to  the  pur- 
chaser or  consignee  in  pursuance  of  any  contract  for 
(he  sale  to  such  purchaser  or  consignee. 

J2.  C.  OUn,  for  the  appellant. — The  property  in  the 
ndlk  did  not  pass  to  the  buyer  till  its  arrival  at 
Paddington.  it  is  not  necessary  under  section  6  to 
prove  knowledge  of  the  adulteration  on  the  part  of 
the  seller,  altJiough  the  absence  of  knowledge  may  be 
material  on  the  question  of  the  amount  of  the  penalty. 
In  Broum  v.  Foot,  66  L.  T.  Rep.  649,  40  W.  B.  Dig. 
6,  the  master  was  held  liable  for  the  act  of  his  servant 
in  adulterating  milk,  and  no  valid  distinction  can  be 
drawn  between  the  wrongful  act  of  a  servant  and  the 
wrongful  act  of  some  other  person. 

The  respondent  did  not  appear. 

Lord  BU88BIX  of  Killowen,  O.J. — In  my  judg- 
ment the  magistrate  was  wrong  in  holding  that  no 
oAsiee  had  been  committed  by  the  respondent.  I 
tUnk  that  it  is  clear  that,  upon  the  proper  construc- 
tion of  the  contract  between  the  respondent  and  the 
•SBodation,  ihe^  risk  of  the  buyers  only  began  when 
the  milk  was  delivered  to  them  at  Paddington  Station. 
Delivery  to  the  association  was  not  completed  by 
pnttmg  Hie  ndlk  in  the  train  at  Challow  and  leaving 
it  to  be  carried  by  the  railway  company  as  agent  for 
iShib  buyers,  and  in  my  opinion  the  magistrate  rightly 
SDDstmed  the  contract  in  saying  that  the  place  of 
ttvery  was  Paddington ;  but  I  do  not  agree  with 
!■§  ooncliuion  that,  as  between  the  buyer  and  the 
■Der,  the  property  passed  at  Challow.  I  think  the ' 
gopeily  passed  [to  the  buyer  on  delivery  at  Pad- 

ODgtoil. 

!nie  inspector  took  a  sample  from  the  milk  at 
Paddington,  and  it  was  found  to  be  adulterated  by 


the  addition  of  9  per  cent,  of  water.  The  magistrate 
came  to  the  conclusion,  and  we  have  no  reason  to  find 
fault  with  his  decision  on  this  point,  that  the  milk 
was  pure  when  delivered  by  the  respondent  to  the 
railway  company  at  Challow,  and  that  the  respondent 
was  no  party,  directly  or  indirectly,  to  the  adultera- 
tion, which  must  have  taken  place  in  course  of  transit 
by  the  act  either  of  a  servant  of  the  railway  company 
or  of  some  other  person  who  had  access  to  the 
chums. 

The  question  is  whether,  under  these  circumstances, 
the  respondent  has  committed  the  offence  with  which 
he  is   charged.    That  depends  on  the  proper  con- 
struction to  be  placed  on  the  two  sections  which  have 
been  referred  to.    It  is  not  unimportant  to  notice 
that  section  5  of  the  Act  of  1875,  the  section  im- 
mediately preceding  one  of  those  in  question,  deals 
with  certain  offences  as  to  which  the  person  charged 
may  meet  the    accusation    made    against    him    by 
showing    that  he    did    not    know,  and    could    not 
with  reasonable  diligence  have  obtained  the  know- 
ledge, that  the  article  in  question  had  been  dealt  with 
in  Sie  manner  prohibited.    It  is  important  to  bear  in 
mind  the  provisions  of  that  section  when  one  has  to 
consider  the  construction  to  be  placed  on  section  6. 
[His   lordship  read  section  6  of  the  Act  of  1875, 
and  section  3  of  the  Act  of  1879.]    The  only  ques- 
tion which  we  have  to  consider  is   whether  the  re- 
spondent  is  brought  within  these  sections,   taking 
it,  as  we  must,  that  he  was  no  party  to  the  adul- 
teration, and  had  no  means  of  protecting  himself 
against  it.     I   think  he  is.     If  one  considers   the 
scope  of  this  Act,  I  think   that   to  hold  the  re- 
spondent not  responsible  would  be  to  open  a  very 
wide    door   towards    defeating  the    Act,    especially 
when  one  considers  that  it  has  been  decided  that  an 
innocent  vendor  has  been  held  liable  for  the  im- 
authorized  act  of  his  servant  committed  beyond  the 
scope  of  his  employment,  and  even  in  ddftance  of 
direct  instructions.     There  seems  to  me  to  be  no 
difference  between  such  a  case  as  that,  and  this  one. 
Looking  at  the  scope  of  the  Act  and  to  the  absence  of 
reference  to  the  necessity  of  proving  icienter,  I  am  of 
opinion  that  an  offence  is  committed  if  in  the  course 
of  carrying  out  a  contract  of  sale  an  adulterated 
article  is  delivered. 

I  only  wish  to  add  that  if  the  vendor  is  himself 
personeJly  innocent,  and  that  fact  is  known  to  the 
inspector,  he  ought  not  to  institute  proceedings ;  and 
if  he  does  the  magistrate  should  only  inflict  a  nominal 
fine. 

Wills,  J. — I  am  of  the  same  opinion.  I  was  a 
party  to  the  decision  of  Brown  v.  Footj  and  that 
case  has  always  been  regarded  as  sound  law  and 
has  been  acted  on.  There  does  not  appear  to  me 
to  be  any  material  distinction  between  the  case  of 
a  man  innocently  selling  an  adulterated  article  owing 
to  the  fault  of  his  servant,  and  the  case  of  a  man  sell- 
ing an  adulterated  article  through  the  fraudulent  act 
of  a  stranger.  The  Legislature,  in  dealing  with  the 
question,  has  intended  to  enforce  drastic  remedies, 
and  it  is  not  as  if  this  was  a  solitary  instance  of  the 
Legislature  creating  an  offence  independently  of  the 
moral  character  of  the  act. 

I  agree  that  if  the  magistrate  is  satisfied  that  the 
fraud  which  has  been  committed  is  one  which  it  was 
it  was  impossible  to  guard  against,  a  nominal  penalty 
only  should  be  imposed.  Under  section  16  of  the 
Summary  Jurisdiction  Act,  1879,  the  magistrate  has 
power,  if  he  thinks  the  case  a  trivial  one,  to  dismiss 
the  summons* 

Appeal  allowed.     Case  remitted  to  magistrate* 
Solicitor  for  the  appellant,  J.  H,  Hortin, 
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IN    BANKRUPTCY. 

Juue2U;  July  18; 
Aug.  12,  1898. 

In  re  Athlumnby. 
Ex  parte  Wilson,  (a.) 

Ban^rup^.V — Scheme  of  arrangement ^Debt  carrying 
intereit  exceeding  5  per  cent, — Bankruptcy  Act^  1890 
(63  &  64  Vict.  c.  71),  «.  2Z— Construction-- Retro- 
spedive  effect. 

The  Bankruptcy  Act^  1890,  waa  paeeed  upon  the  ISth 
of  August t  1890,  but  did  n'/t  come  into  operation  until 
the  1st  of  January  t  1891. 

Section  23  of  that  Act  provides :  "  Where  a  debt  has 
been  proved  upon  a  debior*s  estate  under  the  principal 
Act,  and  such  debt  includes  interest  or  any  pecuniary 
consideration  in  lieu  of  interesty  such  interest  or  con- 
sideration shall,  for  the  purposes  of  dividend,  be  calcu- 
lated at  a  rate  not  exceeding  6  per  cent,  per  annum, 
without  pr^'udice  to  the  right  of  a  creditor  to  receive  out 
of  the  estate  any  higher  rate  of  interest  to  which  he  may 
be  entitled  after  all  tlie  debts  proved  on  the  estate  have 
been  paid  in  fulV* 

Heldt  that  the  above  section  was  not  retrospective  in  its 
effect,  and  did  not  apply  to  a  scheme  of  arrangement 
approved  by  the  court  upon  the  2bth  of  June,  1890. 

Motion  by  the  asdgiiee  of  a  creditor  to  determine 
the  amount  of  dividend  to  which  he  was  entitled 
under  a  scheme  of  arrangement  approved  by  the  court 
upon  the  26th  of  June,  1890. 

Upon  the  Slst  of  January,  1890,  a  receiving  order 
was  made  against  the  debtor,  and  at  the  first 
meeting  of  creditors  he  proposed,  and  the 
creditors  accepted,  a  scheme  by  which  the 
property  of  the  debtor  divisible  among  his 
creditors  should  vest  in  a  trustee,  who  was  to  dis- 
tribute the  net  proceeds  thereof  among  the  creditors 
"in  accordance  with  the  law  of  bankruptcy.'*  This 
scheme  was  approved  by  the  court  and  the  receiving 
order  rescinded  upon  the  26th  of  June,  1890. 

Upon  the  18th  of  August,  1890,  the  Bankruptcy  Act, 

1890,  was  passed,  section  23  whereof  provides  that  a 
creditor  proving  in  a  bankruptcy  imder  the  Bank- 
ruptcy Act,  1883,  cannot  obtain  a  dividend  upon 
interest  at  a  rate  higher  than  6  per  cent,  until  all 
other  claims  upon  the  estate  have  been  paid  in  full. 
This  Act  came  into  operation  upon  the  1st  of  January, 

1891.  Among  the  proofs  tendered  against  the 
debtor's  estate  was  one  for  £10,163  Is.  8d.  made  by  a 
money-lender  named  Bobert  Morris,  and  consisting 
largely  of  interest  at  a  higher  rate  than  6  per  cent. 
This  claim  was  assigned  for  value  by  Morris  to  C.  H. 
Wilson,  the  applicant  in  this  case,  upon  the  30th  of 
June,  1898. 

In  1897  funds  became  available  for  the  payment  of 
a  dividend  out  of  the  estate,  but  the  trustee  refused 
to  pay  Wilson  any  dividend  upon  sudi  part  of 
Morris's  proof  as  consisted  of  interest  at  a  higher  rate 
than  6  per  cent. 

Wilson  thereupon  appHed  to  the  court  for  a  declar- 
ation that  he  was  entitled  to  dividends  upon  the  full 
amount  of  the  proof. 

Beed,  Q.C.,  and  Frank  Mdlor,  for  the  motion.— This 
scheme  was  approved  by  the  court  before  the  passing 
of  the  Bankruptcy  Act,  1890,  and  no  section  of  an 
A0t  of  Parliament  should  be  interpreted  as  having  a 
retrospective  effect  unless  such  an  intention  is  plainly 
ermressed  in  the  Act. 

They  cited  Young  v.  Adams,  [1898]  A.  C.  469,  46 
W.  B.  Dig.  121 ;   In  re  Joseph  Siuihe  A  Co.  {Limited), 

(rt.)  Beported  by  P.  M.  Franckb,  Esq.,  Barrister- 

at-LaW/ 


24  W.  R.  184,  1  Oh.  D.  48;  Hough  v.  Wind»s,  32 
W.  R.  452.  12  Q.  B.  D.  224;  In  re  Home,  54L.T. 
Bep,  301,  34  W.  R.  Dij?.  170 ;  In  re  Waverley  Type- 
writer, 46  W.  B.  685,  [1898]  1  Oh.  699, 


Tinddl  Atkinson,  Q»0.,  and  Herbert  Jacobs^  for  the 
trustee. — The  woxds  of  the  section  "  Where  a  debt 
has  been  proved  .  .  .  under  the  principal  Act" 
show  plainly  that  the  section  was  intended  to  haves 
retrospective  effect.  It  would  have  been  otbeririae  if 
the  words  had  been  "Shall  be  proved"  :  Bourhe  v. 
NuU,  42  W.  B.  388,  [1894]  1  Q.  B.  726,  per  Ether, 
M.R.,  at  p.  733.  In  Ex  parte  PSUy,  32  W.  R  748,  50 
L.  T.  Rep.  764.  it  was  held  that  section  4  of  the  Com- 
pauies  Act,  1883,  had  a  retrospective  effect. 

Reed,  Q.O.,vdl  reply. 

Our.  adv.  raft. 

Aug.  12.^Wbioht,  J.  (after  stating  the  facts).— 
The  question  here  is  whether  section  23  of  the  Bank- 
ruptcy Act,  1890,  operates  so  as  to  govern  the  distri- 
bution of  dividend  under  a  contract  made  under  a 
scheme  which  had  taken  effect  before  the  Act  wai 
passed  or  came  into  operation. 

For  the  applicant  it  is  argaed  that  the  seoiioa 

operates  only  on  bankruptcies  occurring  or  soheaMii 

taking  effect  after  the  commencement  of  the  Aot; 

and,  further,  that  in  any  case  the  scheme  ought  to  bei 

construed  as  a  contract  for  distribution  of  the  estate^ 

according  to  the  Act  which  was  in  force  at  the  ttmsj 

when  the  scheme  was  adopted  and  took  effect.    The^ 

latter  of  these  contentions  ought  not,  in  my  opimon, 

to  prevail  if  it  stood  iJone.    In  the  absence  of  anyl 

express  provision  in  the  scheme  for  this  particaltf] 

matter,  I  think  that  the  scheme  must  be  ooi 

as  applying  the  bankruptcy  law  for  the  time  1 

in  force  in  so  far  as  such  law  may  not  be  inoon-»| 

sistent  with  the  express  provisions  of  the  scheme, 

excluded  by  any  rule  of  law  or  rule  of  oonfltruotio&;| 

and  if    this   view  is  correct,  the  only  qaestion  il 

whether  there  is  a  rule  of  construction  which  pi 

vents  the  section  from  being  interpreted  as  operatu 

retrospectively.     Perhaps  no  rule  of  constraction  ii 

more  firmly  established  than  this,  that  a  retrospectii 

operation  is  not  to  be  given  to  a  statute  so  as 

impair  an  existing  right    or  obligation,  othi 

than  as  regards  matter  of  procedure,  unless 

effect  cannot  be  avoided  without  doing  violence  U 

the  language  of  the  enactment.    Some  of  the 

authorities  for  this  proposition  are  Main  ▼.    Stark 

15  App.  Oas.  384,  39  W.  R.  Dig.  252;  Gilmorew, 

Shooter,  2  Mod.    310,    on  the  Statute  of   Frauds  j 

Moony.  Burden,  2  Ex.  Oh.  22,  on  the  (laming  Aetsj 

Hickson  V.  Darlow,  31  W.  R.  417,  23  Oh.  D.  690, 

the  Bills  of  Sale  Acts ;   Waugh  v.  MiddUton,  8  Ex. 

362,    an  extreme  case,  but  not  disapproved   of  ii 

Larpent  v.  Bibby.  6  H.  L.  0.  481 ;  WiUiams  v.  Hardit 

14  W.  R.  603,  L.  R.  1  H.  L.  9;  Hough  y.  Windus 

and  Ellis  v.  McCormick,   17  W.   R.   600,   Ij.   R. 

Q.   B.  271,   on  the  Bankruptcy  Acts ;    and  In 

Joseph    Suche    &    Co.   {Limited),    on   section   10 

of  the  Judicature  Act,  1876.    In  the  last-nientic 

case  Jessel,  M.R.,  said :  "  Since  this  question 

last  before    me    I   have  consulted   several   of   the 

other  judges  '* ;  and  referring  to  section  10  of  the 

Judicature  Act,  1876,  he  said :  ''  I  prefer  on  this 

occasion     to    rest     my    decision    on     the      mora 

general  grounds  that  tiie  section  was  not  intended 

to   apply   to   any    case   of    a   winding-up    which 

had    M^   commenced  before   the   Act   came   into 

operation*    I  so  decide  because  it  is  a  general  rule 

that  when  the  Legislature  alters  the  rights  of  parties 

by  taking  away  or  conferring  any  right  of  sustion,  its 

enactments,  unless  m  eixpreB^  terms  the;^  ^ppfy  to 

I  pending  actions,  do  not  affect  them.    It  ia  said  that 
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there  is  one  exception  to  that  role — ^namely,  that 
where  enactments  merely  affect  procedure  and  do  not 
extflod  to  rights  of  action,  they  have  been  held  to 
api^  to  ezistmg  lights,  and  it  is  snggested  here  that 
the  alteration  macfo  by  this  section  is  within  the 
exoeption.  I  am  of  opinion  that  it  is  not.  This  is 
in  sneration  not  merely  in  procedure,  but  in  the  right 
to  prove  for  a  debt  which  is  not  distinguishable  in 


(Rmvt  of  Appeal. 


I.  B.  Div.  ) 
lith,  Rigby,  [ 
iins,  L. Jj.)    ) 


Nov.  26. 


sobBtsnoe  from  a  right  of  action  before  winding  up, 
beuig  simply  a  l^gal  proceeding  to  recover  a  debt 
agsiiut  a  company  in  liquidation."  One  exception 
to  the  general  rule  has  eometimes  been  suggested — 
namely,  that  where,  as  here,  the  commencement  of 
the  opmtion  of  an  Act  is  suspended  for  a  time,  this 
18  sa  indication  that  no  farther  restriction  upon 
retroepective  operation  is  intended.  But  this  ex- 
oeption  seems  never  to  have  been  suggested  except 
in  relation  to  statutes  affecting  procedure,  sudi 
as  Statutes  of  limitation,  and  even  in  relation 
to  them  it  is  questioned  in  Moon  v.  Dwrden.  More- 
o?er,  sections  6  and  8  of  this  Act  have  been  held 
not  to  be  retrospective,  notwithstanding,  though 
vxthont  reference  to,  this  suspensory  clause:  see 
EzparU  Baison,  In  re  Baison,  39  W.  B.  271,  and  Beg. 
T.  OHJUha,  39  W.  B.  719,  [1891]  2  a  B.  145. 

In  the  present  case  the  enactment  does  not  merely 
aftct  procedure.  If  the  section  is  construed  retro- 
spectively, it  will  postpone  the  creditors*  right  to 
oridend  beyond  five  per  cent.,  and  will  pro  tanto 
dflfcive  him  of  the  vested  right  of  action  which  he 
poseesaed  at  the  commencement  of  the  Act  and  when 
the  bankruptcy  occurred.  Then  is  the  section  so 
cipreesed  as  to  be  plainly  retrospective  ?  No  doubt 
the  words  "  where  a  debt  has  becoi  proved  under  the 
inndpal  Act "  are  capable  of  such  a  meaning.  But 
tide  fonn  of  words  is  often  used  to  refer,  not  to  a 
past  time  which  preceded  the  enactment,  but  to  a 
tine  which  is  made  past  by  anticipation — a  time 
which  will  have  become  a  past  time  only  when  the 
stent  occurs  on  which  the  statute  is  to  operate.  In 
former  times  draftsmen  would  haye  used  the  words 
"where  a  debt  shall  have  been  proved,"  but  in 
aodem  Acts  the  past  tense  is  frequently  used  where 
no  retrospective  operation  can  be  intended.  In  Moon 
V.  Durden  even  tae  phrase  last  mentioned  was  held 
not  retrospective.  It  seems  to  me  that  the  case  for 
the  trustee  cannot  be  put  MffhiBr  than  this— that 
ettfaer  construction  is  possible;  but  if  so,  the 
sa&orities  to  which  I  have  referred  show  that  retro- 
^lective  force  ought  not  to  be  given  to  the  section. 

It  is  not  necessary  in  the  present  case  to  decide 
iHuther  the  section  would  apply  where  the  original 
oontract  was  made  before  the  passing  or  commence- 
swttt  of  tiie  Act,  but  a  scheme  is  adopted  and 
approved  after  the  commencement  of  the  Act.  In 
ndi  a  case  the  question  would  probably  depend  on 
the  provisions  of  the  scheme  as  approved,  and  if  a 
aredxtor  in  sooh  a  case  assented  without  qualification 
to  a  scheme  which  according  to  its  ordinary  con- 
etmctum  attracts  the  existing  bankruptcy  law,  he 
aa^t  probably  be  held  to  have  waived  any  right 
which  he  might  otherwise  have  to  stand  upon  his 
ttwinal  contract. 

fi  should  be  observed  that  by  section  31  of  the  Act 
al  1890  tiiat  Act  and  the  Act  of  1883  are  to  be  con- 
itnied  as  one  Act.  This  enactment,  however,  cannot 
hare  the  effect  of  making  the  provisions  of  the  Act  of 
1890  operative  as  from  1883  ;  nor  could  it  be  so  held 
aooaisteDtly  with  the  cases  above  cited  of  Ex  parte 
Anion  and  Beg,  v.  Oriffiiks,  The  motion,  thereSfore, 
■ast  be  allowed  with  costs. 

Solicitors  for  applicant,   CoUyer-BriBtow,    Bussell, 
SdlioKtors  for  trustee,  Orou  &  Quedalla. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
and  Collins, 

Powell  v.  Brown,  (a.) 

Master  and  servant — Employers*  liability — Accidental 
injuries — Employment  on  or  in  or  about  a  factory — 
Workmen* s  Compensation  Act,  1897  (60  &  61  Vict  c. 
37).  s.  7. 

In  an  arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  was  proved  that  the  deceased  was  a  carter 
in  the  employment  of  the  defendants,  who  were  the 
occupiers  of  a  timber  yard^  and  that  he  was  accidentally 
killed  while  engaged  in  stowing  timber  on  a  cart  belonging 
to  the  defendants,  which  was  standing  immediately  out- 
side the  defendants*  premises. 

The  county  court  judge  held  that  the  deceased  was 
employed  **on  or  in  or  about**  a  factory  within  section 
7,  sub-section  1,  of  the  Workmen* a  Compensation  Act, 
1897,  and  made  an  award  infavowr  of  the  widow  of  the 
deceased. 

Held,  thai  t?ie  decision  of  the  county  court  judge  must 
be  affirmed. 

Appeal  from  the  decision  of  the  judge  of  the  liver- 
pool  Uounty  Court  in  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897. 

The  claim  to  compensation  was  made  by  the  widow 
of  a  workman  who  had  died  in  consequence  of 
accidental  injuries  suffered  by  him  in  the  course  of 
his  employment. 

The  deceased  was  a  carter  in  the  employment  of 
the  defendants,  Brown  &  Backhouse,  who  were 
builders  and  contractors  carrying  on  business  in 
premises  in  Chatham- street,  Liverpool,  part  of  which 
they  used  for  the  purpose  of  sawing  and  stacking 
timber.  At  the  time  of  the  accident  the  deceased 
was  engaged  in  stowing  a  load  of  timber  from  the 
defendants*  works  on  a  cart  belonging  to  the  defen- 
dants, which  was  standing  in  the  street  adjoining 
the  defendants'  premises,  and  dose  to  the  entrance 
to  the  premises.  While  he  was  standing  on  the 
timber  in  the  cart,  a  piece  of  timber  accidentidly 
tilted  and  threw  him  on  to  the  road,  and  he  received 
injuries  from  which  he  died. 

The  county  court  judge  held  that  the  defendants' 
premises  were  a  factory  within  section  7,  sub-section 
1,  of  the  Workmen's  Compensation  Act,  and  that  the 
deceased  was  employed  '*on  or  in  or  about  a 
factory"  within  that  sub-section.  He  also  found 
that  the  accident  arose  out  of  and  in  the  course  of  the 
deceased's  employment.  He  made  an  award  in  favour 
of  the  plaintiffs  for  £243  12s.  7d.  By  section  7,  sub- 
section 1,  "This  Act  shall  apply  only  to  employment 
.     .     .     on  or  in  or  about  a  railway,  factory,"  &c. 

The  defendants  appealed. 

Joseph  Waltfyn,  Q.C,  {Tohin  with  him),  for  the 
defendants. — The  deceased's  employment  was  not 
employment  *'  on  or  in  or  about  a  factory."  It 
cannot  be  contended  that  he  was  employed  on  or  in  a 
factory.  Neither,  according  to  the  true  meaning  of 
the  section,  was  he  employed  about  a  factory.  The 
word  *'  about "  is  here  used  in  a  double  sense.  It  is 
generally  capable  of  two  meanings — viz.,  first, 
*'near"  with  regard  to  place;  and  secondly,  '^in 
relation  to,"  or  "ancillary  to."  Here  it  cannot 
simply  mean  " near "  without  any  limitation;  near- 
ness uone  is  not  sufficient.  Neither  can  it  be  suffi- 
cient that  the  employment  irt  ancillary  to  or  incidental 

(a.)  Beported  by  F.  G.  Buckeb,  Esq.,  Barrister- at- 

Law. 
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to  the  factory.  The  word  ''about"  here  must  mean 
near  to  the  factory  and  in  connection  with  the 
business  of  the  factory.  The  business  of  this  factory 
was  the  work  of  sawing  and  shaping  timber ;  and  the 
deceased  was  not  an  employee  of  the  factory,  but 
was  a  carter  in  the  general  employment  of  the 
defendants. 

Buegg,  Q.C»t  aud  A.  P.  Thomas,  for  the  plaintiff. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  the 
judgment  of  the  county  court  judge  was  correct.  The 
deceased  was  at  the  time  of  the  accident  employed  in 
stowing  the  defendants*  timber  on  a  cart  in  a  place 
immediately  outside  the  defendants'  factory,  where 
their  g^oods  were  usually  loaded.  He  was  employed 
in  close  proximity  to  the  factory,  and  he  was 
employed  in  the  factory  business,  for  the  stowing  of 
timber  was  part  of  the  business  of  the  factory.  It  is 
said  that  he  was  not  employed  "  on  or  in  or  about  ** 
the  factory  within  the  meaning  of  section  7  of  the 
Workmen's  Compensation  Act.  1  am  of  opinion  that 
the  case  is  within  the  Act.  The  Legnslature  thought 
the  word  *'  on  "  would  not  indite  all  that  they 
intended  to  include,  nor  would  the  word ''in,"  so 
they  added  the  word  "  about,"  which  is  an  enlarging 
word.  The  question  is  really  a  question  of  fact,  and 
the  county  court  judge  has  found  that  the  deceased 
was  employed  on  or  in  or  about  a  factory.  The 
appeal  must  therefore  be  dismissed. 

RiOBY  and  Collins,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  J,  H,  Glover, 

Solicitors  for  the  defendants,  Weightman,  Pedder, 
&  Weightman,  Liverpool. 


From  Q.  B.  Div.         ) 
(A.  L.  Smith,  Bigby,  and  >  Nov.  26. 

Collins,  L.JJ.)  ) 

Smith  v,  Lanoashirb  and  Yorkshire  Rail- 
way Co.  (a.) 

Mcuter  and  servant — Employers*  liability— Accidental 
injuries — Accident  arising  out  of,  and  in  the  course 
of,  empHoymenJt—Questiona  of  law — Workmen  s  Com- 
pensation  Act,  1897  (60  .fc  61  Vict,  c.  37),  s,  1, 
auh'Sedion  1. 

In  an  arbitration  under  the  Workmen's  Compensation 
Act,  1897,  in  respect  of  the  death  of  a  railway  sfTvant, 
who  was  killed  in  consequence  of  getting  on  to  the  foot- 
board of  a  train  in  motion  to  speak  to  a  passenger,  the 
county  court  judge  found  as  facts  that  the  deceased  teas, 
on  the  day  of  the  accident,  in  the  employment  of  ike 
defendants,  and  that  his  day's  duty  was  not  finished  at 
the  time  of  the  accident,  but  that  he  did  not  get  on  to  tUv 
footboard  for  any  object  of  the  defendants,  but  only  for 
his  own  pleasure. 

Held,  that,  by  section  1,  sub-section  1,  the  Act  only 
applied  to  cuxidents  arising  both  out  of  the  employment 
arid  in  the  course  of  the  employment ;  and  that,  on  the 
findings  of  the  county  court  judge,  the  accident  did  not 
arise  out  of  the  employment  of  the  deceased. 

In  cases  wider  the  Workmen^ s  Compensation  Act, 
1897,  the  Court  of  Appeal  has  jurisdiction  to  eutertain 
questions  of  law  only. 

Appeal  from  the  decision  of  the  judge  of  the  Colne 
County  Court  in  an  arbitration  under  the  Workmen's 
C<imp<>nsation  Act,  1897. 


(a,)  Reported  by  F.  G.  RdOKBB,  Esq.,  Barrister- 

at-Law. 


The  claim  to  compensation  was  made  by  the  widow 
and  step-daughter  of  a  workman  who  had  died  in 
consequence  of  accidental  injuries  suffered  by  him  in 
the  course  of  his  employment. 

The  deceased  was  a  platelayer  in  the  employment 
of  the  defendant  railway  company,  and  he  wu 
occasionally  employed  to  collect  tickets. 

On  the  night  of  the  3rd  of  September,  1898,  h« 
helped  in  collecting  tickets  at  Nelson  Station  from  a 
train  which  was  traTeUing  to  Coloe.  H«ring 
collected  the  tickets  he  remained  standing  on  th** 
platform  until  the  train  began  to  move  on  its  foi-warti 
journey,  when  he  got  on  to  the  footb  jard  and  s^d 
to  an  acquaintance  of  his  who  was  travelling  in  the 
train,  **  I  wish  I  was  goinff  with  you  to  Colne."  In 
getting  off  the  footboard  be  in  some  way  caught  hit 
foot  and  fell  and  was  crushed  between  tiie  platform 
and  the  train,  and  was  killed. 

The  county  court  judge  found  as  facts:  That  the 
deceased  was,  on  the  day  in  question,  in  the  em- 
ployment of  the  defendants,  and  his  day's  duty  was 
not  finished  at  the  time  of  the  accident ;  that  he  did 
not  get  on  to  the  footboard  for  any  object  of  the 
defendants,  but  only  for  his  own  pleasure ;  and  that 
this  was  not  obviously  dangerous,  and  did  not 
amount  to  wilful  and  serious  misconduct  on  hii 
part. 

The  county  court  judge  held  that  the  aoddent 
arose  in  the  course  of  the  deceased's  employment, 
because  it  happened  during  the  time  he  was  being 
paid  for  attendance  at  the  station,  and  whUe  he  was 
not  neglecting  in  any  way  his  duty  for  purposes  of 
his  own.  He  also  held,  with  doubt,  that  tiie  aoddent 
arose  out  of  the  deceased's  employment,  because  it 
was  an  accident  happening  to  him  from  the  train 
about  which  his  duties  were  concerned,  and  that, 
though  the  danger  was  increased  by  the  mode  in 
which  he  was  behaving,  this  in  the  absence  of 
wilful  and  serious  misconduct  did  not  preivent  it 
arising  out  of  his  employment. 

The  county  court  judge  made  an  award  in  ftkYonr 
of  the  plaintiffs  for  £160. 

Section  1,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act,  1897,  is  as  follows :  '*  If  in  any  employ- 
ment to  which  this  Act  applies  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  the 
employment  is  caused  to  a  workman,  his  emnloyer 
shful,  subject  as  hereinafter  mentioned,  be  liable  to 
pay  compeDsation  in  accordance  with  the  First 
Schedule  to  this  Act." 

The  defendants  appealed. 

C,  A.  Russell,  Q.C.,  and  Acton,  for  the  defendanti. 

A,  T.  Lawrence,  Q.C.,  and  F,  IL  Mellor,  for  the 
plaintiffs. 

A.  L.  Smith,  L.J. —The  appeal  must  be  allowed. 
I  am  of  opinion  that  in  oases  under  the  Workmen's 
Compensation  Act,  1897,  this  court  has  jurisdiction 
to  entertain  questions  of  law  only.  I  take  that 
to  ho,  the  effect  of  section  4  of  the  Second  Schedale, 
which  says  that  the  decision  of  the  county  court 
judge  on  any  question  of  law  shall  be  final, 
unJess  within  Uie  prescribed  time  either  party  i4>peals 
to  the  Court  of  Appeal.  We  have  no  jurisdic- 
tion to  review  any  finding  of  fnct  arrived  at  by  the 
county  court  judge,  or  other  arbitrator.  Here  the 
county  court  judge  has  found  certain  facts,  and  the 
defendant  company  appeal  on  the  ground  that  on 
those  facts  Uie  plaintiffs  have  not  brought  their  case 
within  the  Act.  One  of  those  findings  of  faot  ia  that 
the  deceased  did  not  get  on  to  the  footboard  for  any 
object  of  the  defendants,  but  only  for  his  own  pleasurs^ 
The  substance  of  the  Act  is  that  masters  are  made 
insurers  against  accidents  happening  to  their  work- 
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men,  bat  only  in  the  oaae  of  oertain  events  mentioned 

in  the  Act.    Section  1,  sab-seotion  1,  savs,  "  If  in 

mj  employment  to  which  tiiia  Act  appues " — that 

taw  ns  to  section  7,  which  makes  the  Act  apply  to 

€mpbyment  on  or  in  or  about  a  railway,  so  that  the 

deceased  was  in  an  employment  to  which  the  Act 

qjplies — "  personal  injury  by  accident  arising  out  of 

aod  in  the  course  of  the  employment  is  caused  to  a 

workman,"  then  the  master  shall  be  liable  to  pay 

compensation.    It  must  be  shown  that  the  acci^nt 

tnse  both  out  of  the  employment  and  in  the  course 

of   the    employment.      The    county    court   judge 

awarded  compensation,  holding  that  the  case  came 

vithin  the  Act.    I  do  not  decide  whether  the  accident 

arose  in  the  course  of  tiie  employment,  but,  haying 

regard  to  the  finding  of  the  coun^  court  judge  that 

the  deceased  got  on  to  the  footoourd  not  for  any 

object  of   the   defendants,   but  only  for  his   own 

pleasoze,  it  seems  to  me  impossible  to  say  that  f^e 

accident  arose  out  of  his  employment.      It  arose  out 

of  his  getting  on  to  the  footboard  for  his  own  pleasure. 

I  therefore  tSink  the  award  was  wrong. 

SiOBT  and  CoLLms,  L.JJ.,  concurred. 

Appeal  aUoiffed, 

Solicitors  for  the  plaintiffii,  Bidadah  &  Son, 

SoEoiior  for  the  defendants,  Moorhouse^  Manchester. 


Miib  <KCottrt  of  JIujstia. 


Aug.  4,  6,  1898. 


Ghan.DiT.   ] 
Kdewioh,  J.  j 

In  re  Pabkeb-Jbryis. 
Salt  v.  Lookxb.  (a.) 

hkmdrevmnte^Estate  duty — Settlement — Jointure  pay- 
dUe  "  without  any  deduction  whatever  ^  eotscept  income 
tax  " — Incidence  of  duty  on  jointuree — Aeeeesment  of 
duty — CapiUd  value  of  jointwre — Finance  Act^  1894 
(67  A  58  Viet.  c.  30),  e.  2,  iuh-aection  1  (b) ;  a.  4 ; 
f.  7,  ttdh-dection  7  (b) ;  $.  8,  eub-aection  4 ;  «.  9,  sub- 
Kdione  1,  5,  6,  7 ;  e,  14,  wh-aection  1. 

For  the  fmrpoees  of  the  Finance  Act^  1894,  a  jointress 
who  it  entitled  to  her  jointure  **  free  from  any  deduction 
whttttveTy  except  income  tax^^*  ie  not  liable  to  hear  any 
harden  in  retpeet  of  estate  duty,  A  jointress  who  is  not 
so  entitled  must  he  charged  wiih  estate  duty  upon  so  much 
of  the  estate  as  is  represented  by  the  jointure,  hut  is 
entitled  to  throw  the  duty  so  charged  upon  the  whole 
tstate,  she  keeping  down  the  interest  on  the  duty  during 
her  life.  The  better  way  to  ascertain  the  capital  value 
of  tie  jointure  is  to  assess  it  at  a  sum  equivalent  to  the 
(opitalized  value  of  the  jointure  at  the  same  number  of 
yean*  purchase  as  the  estate  as  a  whole  is  capitalized  for 
the  purposes  of  duty,  rather  than  to  adopt  the  actuarial 
w/ue  of  the  jointure. 

Adjourned  summons. 

By  an  indenture  of  settlement  dated  the  10th  of 
Beoember,  1861,  executed  on  the  marriage  of  Edward 
John  Faorker-Jervis  with  the  defendant  Grace 
Oatherine  Ijocker  (then  Grace  Catherine  Jervis, 
ifinater),  Edward  tiwinfen  Parker-Jervis  and  E.  J. 
Hrker-Jecris,  in  exercise  of  a  joint  power  of  appoint- 
ment given  to  them  by  a  previous  disentailing  deed 
sad  reeettlemmt  dated  the  27th  of  March,  1861, 
soBfeyed  a  certain  estate  called  the  Stone  Aston 
estate  to  the  use  of  trustees  for  eighty  years  to  secure 

(a.)  Beported  by  B.  J.  A.  Mobbison,  Esq.,  Bjut- 

rister-at-Law. 


the  defendant  Grace  G.  Locker  in  the  event  of  her 
surviving  E.  J.  Parker-Jervis  an  annuity  of  £800 
during  the  joint  lives  of  herself  and  the  said  E.  8. 
Parker-Jervis,  with  remainder  to  the  use  of  E.  S. 
Parker-Jervis  for  life,  with  remainder  to  the  use  that 
the  said  Grace  C.  Locker  in  case  she  should  survive 
both  E.  S.  Parker-Jervis  and  E.  J.  Parker-Jervis 
(which  event  happened]  should  theuceforth  during 
lier  life  receive  a  jointure  of  £1,000  per  annum 
'*  without  anyjdeduction  whatsoever,  except  in  respect 
of  income  tax,"  with  remainder  to  trustees  for  200 
years  for  seouring  such  jointure,  with  remainder  to 
trustees  (who  were  also  appointed  general  trustees  of 
the  settlement)  for  500  years  upon  trust  for  raising 
£10,000  for  portions  for  the  younger  children  of  the 
marriage  of  E.  J.  Parker-Jervis  and  Gkaoe  C.  Locker 
his  wife,  with  remainder  to  the  use  of  the  first  son  of 
the  said  marriage  in  tail  male  with  divers  remainders 
over.  The  settlement  also  contained  powers  for 
E.  S.  Parker-Jervis  to  appoint  a  jointure  to  a  future 
wife,  and  to  charge  certain  portions  for  his  younger 
children. 

The  plaintiffs  were  the  present  trustees  of  the  said 
term  of  500  years  and  generally  of  the  last- 
mentioned  resettlement. 

E.  J.  Parker-Jervis  died  on  the  31st  of  July,  1868, 
in  the  lifetime  of  his  father,  leaving  the  defendant 
Grace  C.  Locker,  one  son  Edward  St.  Vincent 
Parker-Jervis,  and  four  dauehters  surviving  him. 

The  defendant  Grace  C.  Locker  subsequently 
married  William  Thomas  Locker,  who  died  on  the 
21st  of  June,  1885. 

Edward  St.  Yineent  Parker-Jervis  attained  twenty- 
one  on  the  29th  of  September,  1884,  and  by  a  disentailing 
deed andresettlement dated  the  14th of  November,  1884, 
the  Stone  Aston  estate  and  another  estate  called  the 
Little  Aston  estate  were  settled  (subject  as  to  the 
Stone  Aston  estate  to  the  limitations  relating  to  the 
annuity  and  jointure  in  favour  of  the  defendant 
Grace  0.  Locker  and  the  portions  for  her  daughters 
contained  in  the  resettlement  of  the  10th  of  December, 
1861)  to  certain  uses  in  strict  settlement  not  material 
to  this  report,  with  remainder  to  the  use  of  E.  St.  Y. 
Parker-Jervis  for  life,  with  remainder  to  the  use  of 
his  first,  second,  third,  and  every  other  son  succes- 
sively in  tail  male  with  divers  remainders  over ;  and 
power  was  thereby  |^ven  to  E.  S.  Parker-Jervis  to 
appoint  to  a  future  wife  (his  first  wife  having  died  on 
the  24th  of  June,  1884)  a  jointure  of  £500  per 
annum,  and  to  charge  the  estates  thereby  settled 
with  £10,000  as  portions  for  his  then  present  or 
future  children,  and  to  secure  such  jointure  and 
portions  by  limiting  a  term  or  terms  in  the  said 
settled  estates,  and  it  was  thereby  declared  that  these 
last-mentioned  powers  of  jointuring  and  charging 
portions  were  to  be  substituted  for  the  original 
powers  contained  in  the  resettlement  of  the  10  th  of 
Dpcember,  1861,  which  powers  were  thereby  released 
by  E.  S.  Parker-Jervis.  A  sum  of  £3  per  cent, 
consols  was  thereby  assigned  to  the  plamtiffo  to  be 
held  upon  the  trusts  applicable  thereto  as  if  the  same 
was  capital  mon^  under  the  Settled  Land  Act,  1882, 
and  the  plaintiffs  were  thereby  appointed  trustees 
thereof  for  the  purposes  of  the  Settled  Land  Acts  and 
generally. 

On  or  about  the  15th  of  July,  1886,  E.  S.  Parker- 
Jervis  married  the  defendant  Maude  Parker-Jervis, 
and  by  the  settlement  dated  the  10th  of  July,  1886, 
made  upon  such  marriage,  he  appointed  a  jointure  of 
£500  per  annimi  to  the  said  defendant  iu  case  she 
iJiould  survive  him,  and  secured  the  same  upon  the 
whole  of  the  estates  settled  by  the  settlement  of  the 
14th  of  November,  1884,  and  charged  them  with 
£10,000  as  portions  for  the  children.  There  was  no 
issue  of  the  said  marriage,  and  by  his  will  (dated  the 
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1st  of  July,  1892)  E.  S.  Parker-Jervis  charged  the 
said  last-mentioned  estates  with  £10,000  as  portions 
for  two  of  his  children  by  his  first  marriage,  securing 
the  same  by  a  term  of  600  years. 

E.  St,  V.  Parker-Jervis  was  only  once  married — 
namely,  to  Winifred  Maria  Parker-Jervis,  to  whom  he 
was  married  on  the  11th  of  March,  1889,  and  the 
defendant  St.  Vincent  John  Parker-Jervis,  bom  on 
the  21st  of  July,  1891,  was  the  eldest  son  of  such 
marriage. 

By  an  indenture  dated  the  20th  of  February,  1896, 
and  made  between  the  Eeversionary  and  General 
Securities  Co.  (Limited)  of  the  one  part,  and  the 
defendant  John  Saltren  Willett  of  the  other  part, 
the  company,  as  mortgagees  of  the  life  estate  of  E. 
St.  y.  Parker-Jervis,  granted  and  assigned  the 
manors,  lands,  and  hereditaments,  moneys  and 
investments  subject  to  the  uses  or  trusts  of  the 
resettlement  of  the  14th  of  November,  1884,  to  the 
defendant  J.  S.  Willett,  his  executors,  administrators, 
or  aFsigns,  for  the  term  of  100  years  from  the  day 
next  before  the  day  of  the  deatn  of  E.  S.  Parker- 
Jervis,  if  E.  St.  V.  JParker-Jervis  should. so  long  live, 
freed  from  all  right  or  equity  of  redemption  by  E.  St. 
y.  Parker-Jervis.  The  d^endant  J.  S.  Willett 
subsequently  mortgaged  his  interest  in  tbe  said 
settled  estates  to  the  defendants  the  University  life 
Afisurance  Society. 

Upon  the  death  of  Edward  S.  Parker-Jervis  on  the 
.3rd  of  January,  1896,  the  Commissioners  of  Inland 
Bevenue  claimed  estate  duty  under  the  Finance 
Act,  1894,  in  respect  of  all  the  property  comprised  in 
tbe  resettlement  of  the  14th  of  November,  1884,  as 
passing  upon  the  death  of  E.  S.  Parker-Jervis  without 
allowing  any  deductions. 

The  two  sets  of  portions  of  £10,000  each  had  been 
raised  and  paid,  less  estate  duty,  and  no  question  had 
been  raised  concerning  them. 

An  estate  duty  account  had  also  been  rendered  to 
the  commissioners  comprising  the  whole  of  the  estates 
and  property  subject  to  the  uses  and  trusts  of  the 
resettlement  of  the  14th  of  November,  1884 — namely, 
the  Stone  Aston  and  Little  Aston  estates  and  the  sum 
of  consols. 

Inasmuch  as  the  defendant  Grace  C  Locker's 
jointure  arose  under  a  disposition  not  made  by  E.  S. 
Parker-Jervis — that  is  under  the  resettlement  of  the 
10th  of  December,  1861 — the  amount  of  capital 
required  to  produce  such  jointure  was  treated  by  the 
commissioners  as  an  estate  by  itself  and  was  assessed 
by  them  at  the  sum  of  £24,670,  on  which  duty  at  £4 
per  cent,  together  with  interest  on  such  duty  was 
assessed  at  £1,022  I7s.  4d.  The  figure  of  £24,670  was 
arrived  at  by  capitalizing  the  jointure  at  the  same 
number  of  years*  purchase  (between  24  and  25  years' 
purchase)  at  which  the  rectal  of  the  Stone  Aston 
estate  had  been  capitalized  for  the  purpose  of  duty. 
The  estate  duty  upon  the  whole  of  the  rest  of  the 
estate  was  assessed  at  £7  per  cent. 

The  plaintiffs  proposed  to  negotiate  a  loan  on 
mortgage  of  the  Little  Aston  estate  of  £o,0()0,  at 
£3  28.  6d.  per  cent.,  to  be  applied  together  with  a 
sufficient  sum  by  sale  of  consols  in  payuicct  of  the 
duty  as  assessed  by  the  commissioners,  including  that 
separately  assessed  on  the  defendant  Grace  C.  Locker^s 
jointure. 

yarious  questions  having  arisen  relating  to  the 
raising  and  incidence  of  the  duty,  the  plaintiifd  took 
out  the  present  summons  for  the  determination  of  the 
following  questions : 

(1)  Whether  the  plain tifiBs,  as  such  trustees  as  afore- 
Baid,  had  power  imder  section  9,  sub-section  5,  of  the 
Finance  Act,  1894,  to  raise  the  amount  of  the  estate 
duty  payable  on  the  death  of  the  said  Edward 
S.   Parker-Jervis   in   respect    of    the    said   jointure 


of  £1,000  charged  in  favour  of  the  defendant  QnM» 
Catherine  Locker  upon  the  Stone  Aston  estates  and 
any  interest  and  expenses  properly  paid  or  inonzred 
by  them  in  respect  hereof,  Dy  a  mortgage  of  the  said 
estates  (t.e.,  idl  the  settled  estates)  or  a  part  thereof, 
notwithstandinff  that  such  jointure  had  oeen  treated 
by  the  Commissioners  of  Inland  Bevenue  lor  the 
purposes  of  estate  duty  as  an  estate  by  itself,  and  hid 
not  been  aggregated  with  any  other  property  paasing 
on  the  death  of  the  said  Edward  S.  Parlrar-Jervis. 

(2)  How  the  estate  duty  payable  in  respect  of  the 
said  jointure  of  £1,000  was  to  be  borne  as  between 
the  persons  interested  in  the  Stone  Aston  estates,  and 
in  particular,  whether  such  estate  duty  ought  to  be 
repaid  by  the  defendant  Qrace  C.  Looker  to  tbe 
plaintiffs  or  other  person  or  persons  paying  the  Bsme, 
or  whether  she  ought  to  pay  mterest  upon  the  amount 
of  such  duty  to  Vie  defendant  John  Saltren  Willett 
and  the  defendant  society,  and  if  so,  at  what  rate. 

(3)  How  the  proportion  of  the  estate  duty  pay- 
able on  the  death  of  the  said  Edward  S.  FMo'- 
Jervis  in  respect  of  the  estates  comprised  in  the  said 
indenture  of  resettlement  of  the  14th  of  November, 
1884,  to  be  borne  by  the  defendant  Maude  Parker- 
Jervis,  as  being  entiued  to  the  said  jointare  of  £500 
charged  thereon,  was  to  be  deteroiined,  and 

(4)  Whether  the  defendant  Maude  Parker-Jervis 
would  be  entitled  to  charge  the  proportion  of  estate 
duty  to  be  borne  by  her  as  aforesaid  upon  the  corpm 
of  the  said  estates,  and  if  so,  upon  what  terms  as  to 
interest  and  otherwise. 

Upon  the  first  question  raised  by  the  summons  a 
discussion  arose  at  the  hearing  as  to  whether  tbe 
trustees  were  properly  accountable  for  the  duty  on 
the  whole  estates,  and  had  power  to  raise  the  same, 
or  whether  the  payment  of  the  duty  and  the  power 
of  raising  the  same  devolved  upon  the  defendant  J.  S. 
Willett,  who  was  the  assignee  of  the  legal  tenant  for 
life.  The  defendant  Willett,  however,  by  hie  ooonsel, 
consented  to  concur  in  the  proposed  mort^^ajge,  and 
his  lordship  thereupon,  without  determining  the 
question  whether  the  plaintiffs  as  suoh  trustees  as 
aforesaid  had  power  to  raise  suoh  duty,  declared  that 
the  defendant  J.  S.  Willett,  as  tenant  for  life,  had 
power  to  raise  the  amount  of  the  estate  duty  payable 
in  respect  of  the  whole  of  the  estates  (indnding  Mn. 
Locker's  jointure)  and  any  interest  and  expenses 
properly  paid  or  incurred  in  respect  thereof  by  a 
mortgage  of  the  said  estates  or  a  part  thereof,  and 
directed  the  plaintiffs  to  raise  so  much  of  the  estate 
duty  on  the  whole  estates  (including  Mrs.  Locker^s 
jointure)  as  they  should  think  fit  out  of  the  oonsols, 
and  the  residue  of  the  duty  to  be  raised  by  the 
defendant  J.  S.  Willett  by  mortgage  of  the  Little 
Aston  estate  on  the  request  of  the  plaintiffs. 

The  court  then  proceeded  to  consider  the  remainiDg 
questions  raised  by  tbe  summons. 

Austen- CartmeUy  for  the  trustees. — ^Assuming  that 
the  defendant  Willett  pays  the  duty,  then  he  will  be 
entitled  under  section  14  of  the  Finance  Act,  18^, 
to  rec  ver  the  rateable  part  of  the  estate  duty  from 
the  annuitants.  Mrs.  Locker  may  escape  payment 
of  duty,  as  her  annuity  is  given  to  her  free  from 
any  deduction  except  income  tax ;  but  it  is  n(>t  so 
in  the  case  of  Mrs.  Parker-Jervi'i's  annuity.  There 
are  two  views  regarding  the  valuation  of  the 
annuity  for  the  purposes  of  duty.  One  is,  that 
the  duty  is  leviable  on  the  actuarial  value  of  the 
annuity  ;  the  other  is,  that  the  jointress  ought  to  he 
treated  as  life  tenant  of  so  much  of  the  estate  as 
produces  the  annuity;  and  in  the  latter  case  she  would 
get  the  benefit  of  the  charge  under  either  sub-section 
1  or  sub- section  6  of  section  9,  the  result  being  that 
she  would  pay  interest  on  the  rateable  part  of  tJlia 
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duty  with  which  she  is  charged.  Inasmuch  as 
the  tenant  for  life  does  not  in  effect  pay  the  duty 
oat  of  his  own  pocket,  and  is  merely  charged  with 
interest  on  the  dnty,  so  an  annuitant  ought  to  be  put 
in  the  same  position  ^o  tanto.  Section  2,  sub-section 
1,  tad  section  7,  sub-section  7  (h),  seem  to  bear  out 
the  latter  yibw, 

Reginald  IlugheSt  for  the  defendants  Mrs.  Locker 

and  Mrs.  Parker-Jervis. — Mrs.  Locker  is  not  hable  to 

pay  any  duty  at  all ;  she  is  entitled  to  her  annuity 

free  from  any  deduction  whatsoever,  except  income 

tax.    There  oonld  have  been  no  possible  deduction 

eLcefi  for  duty,  that  could  have  been  in  the  settlor's 

mind.  In  In  re  Saunders,  46  W.  R.  180,  [1898]  1  Ch.  17, 

a  gift  of  the  net  sum  of  £2,000  was  held  to  be  a  gift 

free  from  succession  duty.    There  are  express  words 

in  this  gift  that  no  deduction  shall  be  made.     The 

joinUess  cannot  in  any  event  be  required  to  do  more 

than  pay  interest  on  the  sum  charged  for  duty.    If 

the  trustees  do  not  pay  the  duty,  the  jointress  is 

bound  to  pay  it,  and  if  she  does,  she  is  entitled  to 

a  first  charge  on  the  property  under  section  9,  sab- 

section  1,  and  under  section  6  she  is  entitled  to  the 

like  diarge  as  if  the  estate  duty  had  been  raised  by 

means  of  a  mortgage  to  her.    The  principle  of  the 

Act  is  that  the  duty  is  charged  on  the  estate,  and  the 

limited  owners  have  to  support  the  burden  of  the 

charge  so  long  as  they  get  the  income,  and  the  person 

who  gets  the  corpus  bears  the  duty  when  he  gets  the 

wnms  and  not  before.      The  actuarial   method  of 

Tainatian  is  a  hazardous  arrangement,  and  might  not 

work  with  fairness.    The  simi  to  be  charged  will  be 

ascertained  on  a  similar  basis  to  that  on  which  the 

estate    is    capitalized.       The    commissioners    have 

caxatalized   the    estate   at  twenty- four  and    a-half 

yws'  purchase. 

Jtisdl,  for  the  defendant  J.  S.  Willett,  the  assignee 
of  the  tenant  for  life. — This  estate  duty  is  not  a 
deduction  within  the  meaning  of  the  clause  in  the 
nttlement;  it  can  be  recovered  under  section  14,  sub- 
section 1,  from  the  jointress,  for  there  is  no  '*  express 
provision  to  the  contrary"  within  the  meaning  of 
that  sdb-seotion.  The  words  are  not  wide  enough 
to  escape  the  principle  of  this  Act.  In  re  Saunders 
does  not  apply,  because  there  the  words  were  ''net 
imn."^  The  jointress  ought  to  pay  this  duty.  The 
oommisnoners  have  treated  it  as  a  separate  estate, 
therefore  she  onlj  has  to  pay  £4  per  cent,  instead  of 
£7  per  cent.,  which  would  have  oeen  the  rate  had  it 
l^e^  aggregated  with  the  rest  of  the  estate,  so  that 
she  derives  an  adrantage  in  that  respect. 


S,  R.  EarUy  for  the  infant  tenant  in  tail  in 
remainder. — The  genersd  policy  of  this  Act  is  that 
the  estate  duty  shall  fall  upon  the  beneficiaries  :  In 
rt  m^  Courdeas  of  Or/ord,  44  W.  B.  383,  [1896]  1  Ch. 
237.  It  oonld  not  have  been  the  intention  of  the 
settlor  in  1861  to  exempt  the  jointress  from  this  duty, 
and  there  are  no  words  which  would  justify  such 
exemption:  In  re  Meyrick,  45  W.  B.  120,  [1897] 
1  Ch.  99.  She  ought,  therefore,  to  bear  the  burden  of 
thednihr. 

He  ahM>  referred  to  Vaizey  on  Settlements,  pp.  923 
and  925,  and  to  the  cases  there  cited,  and  also  to 
Gleadaw  ▼.  Leetham,  31  W.  B.  269,  22  Ch.  D.  269 ; 
FetUng  ▼.  Tayhr,  11  W.  B.  70 ;  Lord  Louat  v.  Duchess 
of  Leeds,  10  W.  B.  397,  2  Dr.  &  Sm.  62;  and  In  re 
Btamtrman's  EOaU,  21  Ch.  D.  105,  30  W.  B.  Dig.  223. 

StaUard,  for  the  mortgagees  of  the  life  estate. 

Kekewich,  J. — There  are  two  questions  to  be 
decided  now,  both  aiuing  under  the  finance  Act,  but 
otiisrwise  of  an  entirely  different  character,  even 
ttioii|g^  they  both  concern  annuities,  and  both  those 


annuities  are  jointure  rent-charges.  I  will  deal  first 
with  the  question  of  whether  Mrs.  Looker  is  entitled 
to  be  paid  her  annuity  or  jointure,  free  from  any 
deduction  in  respect  of  the  estate  duty  leviable  on 
the  property  out  of  which  that  annuity  is  payable, 
and  on  which  it  is  charged.  That  stands  entirely 
alone,  and,  assuming  for  the  moment  that  she  is 
bound  to  contribute  to  the  estate  duty,  the  question 
which  will  arise — namely,  in  what  proportion  she 
ought  to  pay — equally  arises  as  regards  the  other 
annuity,  so  iii&t  that  may  be  considered  as  completely 
distinct. 

Without  looking  for  the  moment  at  any  authorities ; 
without,  for  the  moment,  referring  to  the  Finance 
Act,  let  me  consider  the  contract  between  the  parties, 
because  this  is  a  contract.  This  is  a  settlement 
whereby  an  annuity  is  charged  in  the  proper  form  on 
the  estate  for  the  benefit  of  Mrs.  Locker,  who  is  a 
contracting  party.  If  the  parties  in  so  many  words 
said  that  the  annuity  is  to  be  paid  free  of  any  charge 
whatever — that  is  to  say,  if  the  owner  of  the  property 
who  charges  that  property  with  the  annuity 
has  contracted  that  so  many  hundred  poimds 
—  say,  £100 — shall  come  to  the  hands  of  the 
person  in  whose  favour  he  makes  the  charge,  it 
is  rather  startling  to  be  told  that  that  contract  shall 
not  take  effect,  and  that  some  deduction  shall 
nevertheless  be  made,  and  that  the  person  entitled  to 
the  charge  shall  not  receive  £100,  but  something 
less.  Many  persons,  no  doubt,  think  that  they  are 
going  to  receive  certain  sums  annually  or  quarterly, 
and  do  not  receive  it  because  the  revenue  makes  certain 
deductions.  I  suppose  that  any  member  of  the  bar 
on  receiving  an  appointment  to  the  bench  might  think 
he  was  going  to  receive  a  salary  of  a  certain  amount, 
but  he  would  soon  find  out  his  mistake,  because 
the  revenue  takes  care  that  he  does  not.  The  money 
is  retained  as  against  him  and  as  against  everybody  else 
for  income  tax,  and  all  the  decisions  as  regards  income 
tax  have  gone  on  this  footing,  that  although  it  is 
possible  to  provide  for  the  payment  of  an  annuity 
clear  of  income  tax,  it  has  to  be  done  by  somewhat 
cumbrous  machinery,  and  really  you  have  to  provide 
that  in  addition  to  tiie  annuity  which  was  necessarily 
chargeable  with  the  income  tax,  there  shall  be  raised 
a  further  annuity  equivalent  to  the  income  tax,  but, 
of  course,  a  varying  annuity  according  as  the  income 
tax  rises  or  falls.  You  must  get  a  contract  to  that 
effect,  although  perhaps  not  in  those  words,  if  you 
wish  to  free  the  annuity  from  income  tax — ^that  is  to 
say,  to  enable  the  annuitant  to  receive  an  annuity 
without  any  deduction  for  income  tax ;  but  that,  so 
far  as  I  am  aware,  has  never  been  extended  to  any 
other  tax  of  any  kind  whatever,  and  it  has  never  been 
said,  so  far  as  I  know,  and  no  counsel  has  ever 
suggested  that  it  has  been  said,  that  other  taxes  are 
not  deductions.  By  some  legal  interpretation  it  has 
been  held  again  and  again  that  income  tax  is  not  a  de- 
duction. To  take  one  example.  Wood,  Y.C.,  says  in 
the  case  of  Turner  v.  MuUineux,  9  W.  B.  252,  1  J.  & 
H.  334,  quoted  by  Kaj,  L.  J.,  in  Oleadow  v.  Leetham : 
"This  court  always  holds  that  income  tax  is  not  a 
deduction."  It  really  is  not  in  one  sense,  because  it  is 
a  sum  paid  by  the  person  entitled  to  the  annuity,  paid 
in  respect  of  the  income  which  he  receives.  It  is  not 
really  chargeable  until  he  receives  the  income.  In 
that  sense  it  is  logically  and  technically  not  a  deduc- 
tion. Every  other  tax  that  prevents  the  annuity 
coming  into  the  hands  of  the  annuitant  clear  has 
always  been  held,  so  far  as  I  am  aware,  to  be  a 
deduction. 

Turning  to  this  settlement,  I  find  that  the  parties 
have  contracted  that  Mrs.  Locker  shall  be  paid  the 
£1,000  a  year  without  any  deduction  whatever,  except 
V  in  respect  of  income  tax.  There  is  no  attemnt  to  make  it 
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dear  of  income  tax ;  and  not  only  that,  there  not  being 
any  desire  to  make  any  other  exemption,  the  nsou 
words  are  pat  in  the  settlement.  Then  it  is  said  that 
that  does  not  refer  to  the  estate  duty  because  that  is 
not  a  deduction.  It  is  unnecessary  to  say  more  on  that 
point  than  I  have  abeady  said.  But  then  something 
more  was  said,  that  this  was  a  settlement  made  in  the 
year  1861,  and  it  was  impossible  that  the  contracting 
parties  should  have  contemplated  such  a  charge  as 
this  estate  duty,  which  is  imposed  more  than 
thirty  years  afterwards.  It  is  a  sufficient  answer 
to  say  that  the  parties  did  not  contemplate  that 
or  any  other  duty;  what  they  did  contemplate 
was  that  the  annuity  should  be  paid  without  any 
deduction  whatever.  I  think  it  is  only  fair  to  say 
that  they  must  be  taken  to  have  contemplated  some 
possible  deduction  for  tax,  because  they  have  excepted 
deductions  in  respect  of  income  tax,  which  e^ows  that 
some  deductions  for  tax  were  in  their  minds.  But 
one  need  not  dwell  much  on  that,  because  they  have 
contracted  for  it  to  be  paid  without  any  deduction 
whatever,  and  if  the  argument  prevails  that  Mrs. 
Locker  is  to  take  £1,000  a  year  less  some  sum  to  be 
ascertained  for  the  estate  duty,  she  will  not  get 
£1,000  a  year,  she  will  get  £1,000  a  year  with  a 
deduction — that  is,  less  some  sum  in  respect  of  the 
estate  duty.  That  seems  to  me  not  to  be  in  accord- 
ance with  the  contract.  Here  I  have  these  simple 
words,  '*  without  any  deduction  whatever,**  and  I 
think  that  means  on  the  contract  that  there  was  to 
be  no  deduction  in  the  events  which  have  happened 
in  re6X>ect  of  the  estate  duty. 

But  then  I  am  told  that,  apart  from  the  contract,  the 
Act  is  against  my  interpretation;  and  that  depends  upon 
section  14,  whicn  I  will  not  read  at  length,  but  wmch 
provides  that  where  the  person  who  pays  the  duty, 
pays  the  whole,  then  he  may  recover  from  the  person 
entitled  to  any  sum  charged  on  the  property  a  rate- 
able proportion — that  is,  a  proper  proportion  which 
the  owner  of  the  char^  ought  to  provide ;  but  that 
must  be  under  a  disposition  not  containing  any 
express  provision  to  the  contrary.  It  is  argued 
that  the  clause  in  the  settlement  "without  any 
deduction  whatsoever,"  is  not  an  "express  pro- 
vision to  the  contrary."  It  is  not  express,  no  doubt, 
in  the  sense  which  I  mentioned,  and  which  was 
argued  as  the  right  one,  that  there  is  no  express 
mention  of  the  estate  duty,  and  there  could  not  be, 
because  of  the  date.  I  see  no  difficulty  myself  in 
saying  that  an  express  provision  is  that  which 
expressly  provides  against  any  deduction,  fairly 
including  the  one  in  question ;  and  it  in  not  necessary 
to  say  that  there  must  be  an  express  provision  as 
regards  estate  duty.  One  observation  probably  will 
be  sufficient  to  deal  with  that.  If  that  argument  is 
sound,  no  settlement  dated  before  the  passing  of  the 
Act,  or  at  any  rate  before  it  was  known  to  the  public 
that  this  estate  duty  was  contemplated  by  Parliament, 
could  possibly  contain  an  express  provision,  because  it 
would  have  been  impossible  before  it  was  passed  by 
Parliament  for  anyone,  even  the  most  ingenious  con- 
veyancer, to  frame  words  which  wouM  expressly 
mention  the  estate  duty  which  was  afterwards 
imposed. 

Now,  the  other  point  is  a  very  much  more  difficult 
one.  We  are  dealmg  now  with  the  question  how  the 
duty  chargeable  to  the  jointress  is  to  be  ascertained — 
a  question  which  has  not  been  dealt  with,  and 
probably  did  not  occur  to  the  framers  of  the  Act  in 
its  full  difficulty,  and  therefore  we  have  no  provision 
directly  dealing  with  it.  All  one  con  do  is  to  see 
what  was  the  intention  of  the  Legislature,  having 
regard  to  the  general  scheme  of  the  Act  and  to 
those  special  provisions  which  at  all  bear  upon  it. 
The  question  is  this — I  am  not  now  dealing  with 


Mrs.  Looker — ^With  what  duty  Mrs.  Maude  PoEker- 
Jervis,  who  is  entitled  also  to  a  jointure,  is  to 
be  charged.  She  must  be  charged  with  8om»— 
that  is  to  say,  she  must  pay  some ;  some  deductioD 
must  be  made  in  respect  of  her  duty.  It  is  practi- 
cally immaterial  for  this  purpose  whether  the  duty 
is  charged  on  the  whole  or  any  part  of  the  estate.  ^  I 
do  not  wish  to  encumber  my  view  of  the  case  with 
any  distinction  on  that  ground. 

The  first  point  which  occurs  to  me  as  a  guide  is  this : 
that  the  estate  duty  is  by  the  Act  charged  on  the 
property.  It  is  quite  unnecessary  to  go  through  the 
Act  for  the  purpose  of  showing  that  it  is  the  property 
which,  as  a  whole,  passes  by  the  death  which  is 
charged  with  ^e  estate  duty.  The  Leg^latore  does  not 
concern  itself  as  between  the  owner  of  the  estate,  the 
taxpayer,  or  the  property  paying — ^if  I  may  use  that 
expression — that  is,  the  taxed  property.  It  does  not 
concern  itself  with  any  question  arising  between  the 
taxed  property  and  the  dufiFerent  persons  interested  in 
that  property  for  the  purpose  ox  ascertaining  what 
is  to  be  paid  to  the  revenue.  The  Legislature  takes 
the  estate  as  a  whole  passing  on  the  death,  and  sayi 
that  property,  whatever  it  is,  shall  be  charged  with 
duty  at  a  certain  rate.  On  that  principle  the  duty 
is   ascertained,  and   it   has  to   be   paid   by   aome 

E arson.    It  is  immaterial  whether  it  has  to  be  paid 
y  the  tenant  for  life.    Then,  not  for  the  sake  of  ths 
revenue  at   all,  which  is  already  thoroughly  pro- 
tected, but  for  the  sake  of  assisting  different  persons  to 
bear  their  own  burdens  ia  the  proper  rateable  propor- 
tions, the  Act  contoins  several  provisions  distributing 
those  burdens,  and  the  question  is  how  those  burdens 
are  to  be  distributed.    Mrs.  Maude  Parker-Jervis  is 
entitled  to  a  jointure  of  so  much,  chargeable  on  the 
estate,  the  whole  of  which  is  chargeable  with  the  duty. 
One  very  ready  way  of  ascertaining  her  proportion  ti 
to  say :  **  Tou  are  entitled  to  a  jointure  of  £1,000 
a  year,  payable,  it  may  be,  out  of  property  which 
realizes  more  than  that,  and  you  must  oear  thebozdea 
in  exact  proportion  to  the  capital  value  of    your 
jointure.    The  duty  is  charged  on  the  capital  valoe  of 
of  the  whole.    You  are  entitled  to  something,  irhioh, 
though  it  is  an  annual  charge,  and  an  annual  ohaige 
of  a  limited  duration,  yet  is  capable  of  valuation  by 
the  simplest  possible  means — ^that  is  to  say,  by  on 
actuarial  assessment,  and  you  must  pay  the  da^  on 
that.''    Of  course,  for  many  purposes,  the  aotoaml 
assessment  is  the  very  best  possible  way,  and  if  joa 
apply  it  to  a  very  large  number  of  cases  so  as  to  strike 
an  average,  it  would,  on  that  average,  work  with  very 
great  fairness.     There  is  no  doubt  about  that.     There 
is  nothing  which  modem  experience  has  proved  more 
satisfactory  than  if  an  average  is  struck  upon  proper 
principles  applied  to  a  large  number  of    oases   it 
comes  out  absolutely  true.    I  will  not  waste  time  by 
going  into  them,  but  many  cases  have  oome  before 
me  to  illustrate  that.    It  would  work  fairly  enough 
in  that  wav,  but  the  question  is  whether  that  ought 
to  be  applied  to  a  case  which  is  one  of    a   large 
number  of   coses   where  neither  party  can  poeailuy 
have  the  benefit    of   the    average.    It  is    all    yety 
well  to  say  that  if   you   take  a  score,  or  fifty,  or 
100  jointresses  and  assess  their  jointures    on    that 
principle,  they  would   not   between  them  pay  too 
much  or  too  little,  but  would  pay  really  eocaotiy 
what  they  ought  to  pay;   but  it  is  another  thing 
to  say  Mrs.  Maude  Parker-Jervis  will  or  will  not  pay 
too  much.    It  is  quite  possible  that  she  may  pajr  a 
great  deal  too  much — ^I  mean  much  more  than  is  xaxr 
and   much    more  than  is  a  reasonable  proportion 
attributeble  to  her  interest.      On  the  other  hand,  if 
she  live  to  on  old  age,  it  is  quite  possible  that  she  may 
have  an  advantage  and  pay  too  little ;  but  it  seems  to 
me  it  is  so  problematical,  so  speculative,  that  I  ong^t 
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not  to  adopt  that  view  if  there  is  any  other  possible 
Tiew.  Now,  I  think  there  is  another  possible  view, 
and  I  think  it  is,  on  the  whole,  a  reasonable  one  and 
one  which  I  onght  to  adopt.  I  do  not  propose  to  go 
through  the  different  sections  of  the  Act.  They,  no 
doubt,  will  have  again  and  again  to  be  construed 
before  we  get  to  an  exact  interpretation  of  them ; 
bnt  it  seems  to  me  tolerably  clear  that  this  lady  is 
entitled  to  a  charge  on  the  estate  for  the  duty  which 
die  pays,  and  that  whatever  part  of  the  duty  she,  or 
anybody  else,  pays  is  by  the  Act  imposed  on  the 
estete,  and  is  paid  out  of  the  inheritance.  If  she  is 
liable  to  pay  the  duty  in  the  first  instance  on  the 
wbde,  she  would  be  entitled  to  a  charge  for  what  she 
pays.  That  seems  to  me  to  be  so,  applying  this  9th 
Motion,  to  whioh  Mr.  Gartmell  has  refenred  me.  She 
ii  in  the  position  of  a  person  having  a  charge  on  the 
estate.  In  respect  of  that  charge,  duty  will  have  to  be 
paid.  She  is  entitled,  so  it  seems  to  me,  to  say,  *'  Tou 
chsige  that  duty  on  the  whole  estate,  and  so  far  as  I 
am  a  mortgagee,  though  of  a  limited  character,  I 
must  keep  down  the  interest  on  that  charge.  I 
shall  only  do  it  during  my  life,  it  may  be  a  short 
time  or  a  long  time.  Then  the  answer  to  that 
is,  "  Yes,  but  on  your  death  there  will  be  nobody 
left  to  pay  that  interest,  and  the  result  will  be  that  it 
will  have  to  be  borne  by  the  inheritance,  it  may  be 
by  a  tenant  for  life  in  possession  or  by  a  tenant  in 
tul;  but  practically  in  legal  language  it  will  have 
to  he  borne  by  the  inheritance."  That  is  quite  fair. 
I  think  that  is  exactly  what  is  the  scheme  of  the 
Act.  The  scheme  of  the  Act  is  that  it  shall  ba  levied 
on  the  inheritance,  and  the  inheritance  shall  bear  it. 
I  think  it  would  be  going  contrary  to  the  general 
scheme  of  the  Act  if  I  were  to  say  that  any  part  of 
the  duty  as  a  whole  on  the  capital  sum  ought  to  be 
borne  by  any  person  having  a  limited  interest.  No 
doubt,  in  one  sense,  every  person  having  a  limited 
interest  bears  a  proportion  of  the  duty.  He  bears  it 
in  proportion  to  his  limited  interest.  The  tenant  for 
Ufe  unfortunately  is  perfectly  aware  he  bears  a  heavy 
borden.  He  bears  it  in  this  way,  that  instead  of 
having  the  clear  income  which  his  predecessor  had — 
I  am  speaking,  of  oourse,  of  estates  free  from  incum- 
hrsDoee — he  hu  it  less  a  charge  on  the  property 
which  has  to  be  raised  by  mortgage  or  otherwise ; 
sad  the  result  is  he  has  to  pay  his  £4  per  cent.,  or 
whatever  it  is,  on  that  charge  during  his  Hf  e.  If  the 
property  is  sold  he  has  less  income  from  the  property. 
If  it  is  paid  out  of  capital  money  there  is  a  cesser  of 
interest;  arising  from  Uiat  capital  money,  but  iu  either 
case  the  burden  of  the  duty  is  cast  upon  the  inherit- 
ance. If  the  view  which  I  take  is  the  right  one,  and 
tins  lady  has  to  bear  her  proportion  of  the  duty 
daring  her  life,  the  same  thing  will  follow.  The 
inheritance  for  this  purpose  may  be  taken  to  be  the 
tmant  for  life  in  possession  and  the  jointress,  both 
of  them  being  limited  owners.  The  jointress  is  a 
limited  owner,  and  she  will  pay  interest  on  the  sum 
ascertained  according  to  her  rateable  proportion  of 
the  entire  property.  The  rest  will  be  that  of  which 
the  tenant  for  life  remains  in  possession,  and  he  will 
have  to  pay  interest  on  the  sum  charged  on  that 
proportioii,  and  so  during  the  joint  lives  they  will 
dinde  the  charge  in  «  fair  way.  If  she  dies  nrst  he 
will  pay  the  interest  on  the  whole.  That  seems  to  me 
to  he  the  scheme  of  the  Act,  and  having  gone  through 
these  difiiBrent  dauses,  which  I  do  not  propose  to  go 
through  again  in  detail,  they  all  seem  to  me  to 
point  that  way,  and  I  have  not  seen  any  clause  which 
m  tiie  slightest  degree  contradicts  it.  1  repeat,  there 
ii  is  no  provision  in  the  Act  to  that  effect.  It  seems 
to  me  to  have  been  left  very  much  at  lurge.  I  have 
to  consider  how  best  to  ascertain  that  which  is  un- 
doubtedly troe — JUkmelj,  that  the  jointress  must  bear 


a  fair  proportion  of  the  duty.  I  think  that  is  the 
way  to  do  it.  We  know  here  (there  is  no  doubt 
about  it)  what  the  value  is.  The  parties  have 
ascertained  that.  But  if  you  do  not  know  it,  you 
will  have  to  ascertain  what  is  the  proportion  of  the 
inheritance  of  the  whole  estate  which  is  required  to 
pay  the  duty  on  the  jointure — that  is  to  say,  so  much 
of  the  estate  as  is  represented  by  the  jointure.  That 
sum  will  be  actually,  or  will  be  supposed  to  be,  raised 
by  mortgage.  It  may  be  paid  by  appropriation  of 
capital  money,  and  she  must  pay  interest  on  that  sum 
at  a  fair  rate.  There  being  no  provision  of  the  kind, 
that  difficulty  also  arises,  but  I  suppose  the  proper 
way  would  lie  that  she  should  pay  £4  per  cent,  on 
the  charffe.  In  the  present  case  Mrs.  Maude  Parker- 
Jervis  wul  pay  interest  at  the  rate  of  £3  2s.  6d.  per 
cent.,  as  that  is  the  rate  at  whioh,  as  I  understand, 
the  money  can  be  raised. 

Solicitors,  Stuart  A  Ttdl ;  WalUmSt  Johnson^  Buhhy 
&  Whatton ;  Pitman  db  Sons ;  J,  E*  Lick/old, 


m   BANKEUPTOT. 


Oct.  25,  31. 


Q.  B.  Div.    i 
(Wright,  J.)  j 

In  re  NORDMANN. 
Ex  parte  Hajblitck.  (a.) 

Bankruptcy  —  Practice  —  Coet9  —  Taxation  —  Betaining 
fees — Discretion  of  master — Bankruptcv  BuleSy  1886 
and   1890,   r.   363,   and  Scale  of  Sdicitors'   Costa, 
General  Begulations,  rr.  1,  2. 

On  the  taxation  in  bankruptcy  of  the  hill  of  costs  of  a 
solicitor  of  the  trustee  in  hankruptcy,  the  taxing-master 
has  a  discretion  to  allow  retainers  to  counsel;  hut^  unless 
under  very  exceptional  circumstances,  such  retainers  wiU 
not  be  allowed. 

Ex  parte  application  to  reverse  the  decision  of  the 
taxing-master  of  the  High  Court  in  bankruptcy  who 
had  disallowed  a  retaining  fee  paid  to  counsel  by  the 
solicitor  of  the  trustee  in  the  bankruptcy  of 
Nordmann. 

The  taxing-master  had  disallowed  the  retaining  fee 
on  the  gpround  that  it  was  the  almost  universal 
practice  of  his  office  not  to  allow  such  fees. 

George  CkuUe  (solicitor),  for  the  application. — ^The 
taxing-master  in  bankruptcy  has  the  same  discretion 
as  the  other  taxing-masters  of  the  High  Court  to 
allow  retaining  fees :  see  The  Annual  Practice,  1898, 
p.  200 ;  and  the  Bankruptcy  Bules,  1886  and  1890, 
Scale  of  Solicitors'  Costs,  General  Begulations,  rr.  1 
and  2,  which  provide : 

1.  '*  AU  costs  save  as  in  this  scale  provided  which 
shall  be  properly  incurred  under  the  provisions  of  the 
Act  or  Bules  shall  be  allowed  on  the  '  Lower  Scale ' 
in  Appendix  N.  to  the  Bules  of  the  Supreme  Court 
1883." 

2.  *'  All  court  fees  and  other  proper  disbursements 
shall  be  allowed  in  addition  to  the  remuneration  in 
this  scale  provided.'' 

[Mr.  Begistrar  HoPB  referred  the  court  to  mle  353 
of  the  Bankruptcy  Bules,  1886  and  1890  :  **  When  no 
provision  is  m^e  by  the  Act  or  these  rules,  the  present 
law  procedure  and  practioe  in  bankruptcy  matters 
shall,  in  so  far  as  applicable,  remain  in  force.  And, 
save  as  provided  by  these  rules  or  rules  amending 
them,  the  Bules  of  the  Supreme  Court  shall  not  apply 
to  any  proceeding  in  bankruptcy."] 

(a.)  Beported  by  P.  M.  Frakcke,  Esq.,  Barrister- 

at-Law. 
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[Wbioht,  J. — I  tbink  I  had  better  see  the  taxing- 
master  and  find  out  what  his  reasons  are  for  disallow- 
ing these  fees.]  « 

Oct  31. — Wbight,  J. — In  this  ease  I  have  seen  the 
taxing-master,  and,  it  seems  to  me,  looking  at  the 
rales  to  which  I  have  been  referred,  I  cannot  properly 
say  that  the  taxing-master  would  not  have  a 
discretion  to  allow  retaining  fees,  but,  having  regard 
to  the  long-established  practioe  in  the  taxing- 
master's  office,  I  think  it  a  discretion  which  ought 
only  to  be  exercised  in  very  exceptional  cases. 

IJpon  the  facts,  however,  in  the  present  case,  I  see 
no  reason  to  interfere  with  the  decision  of  the  taxing- 
master  ;  but  as  the  applicant  desires  it,  the  case  must 
go  back  to  the  master  for  review.  There  will  be  no 
costs  6f  this  application. 

BoHcitor  for  the  trustee,  George  Oastle. 


fiowt  of  lLorli0. 


From  C.  A.  1 
(England),  j 


July  15,  1898. 


Eastman  Photogbaphio  Matebials  Co.  v.  Comp- 
tbolleb-Genbbal  of  Patents,  Designs,  and 
Tbade-Mabks.  (a.) 

Trade  -  mark  —  Registration  —  "  Solio  "  —  "  Invented 
word**  —  Patents^  Designs,  and  Trade-Marks  Act, 
1883  (46  &  47  Vict.  c.  5),  «.  64,  Patents,  Designs 
and  Trade  Marks  Act,  1888  (51  <fc  52  Vict.  c.  10), 
s.  10,  sub-section  1  (d)  (e). 

The  toord  **  Solio  **  is  an  invented  word,  within  the 
Patents,  Desings,  and  Trade- Marks  Acts,  1883,  s,  64, 
as  amended  by  s,  10  of  the  Act  of  1888,  and  may  be 
registered  as  a  trade-mark  in  respect  of  photographic 
paper.  It  does  not  indicate  the  character  or  quality  of 
the  goods. 

Sub-section  1  (d)  and  (e)  of  section  10  of  the  Patents, 
Designs,  and  Trade- Marks  Act,  1888  (which  is  substi- 
tuted for  «.  64  of  the  Act  of  1883),  are  not  to  be  read 
together,  and  therefore  "an  invented  word**  may  be 
registered  though  it  has  reference  to  the  character  or 
quality  of  the  goods. 

In  re  Farbenfabriken  Application  (42  W.  R.  408 
[1894],  1  Ch.  645)  overruled. 

Decision  of  the  Court  of  Appeal  (46  W.  B.  Dig.  163) 
reversed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  affirming  an  order  of  Kekewich,  J.,  refusing 
an  application  by  Sie  present  appellants  for  an  order 
directing  the  Comptroller-General  of  Patents,  Designs, 
and  Trade-Marks  to  proceed  with  the  registration  of 
the  trade-mark. 

The  facts  are  set  out  in  some  of  their  lordships' 
judgments. 

MouLUm,  Q.C.,  and  D.  M.  Kerly,  for  the  appellants. 
— "Solio"  is  an  ^'invented"  word  within  the  meaning 
of  clauses  (d)  and  (e)  in  section  64,  subsection  1  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  as 
amended  by  section  10  subsection  1  of  the  1888  Act. 
Sections  {d)  and  (e)  must  be  read  separately. 
In  re  Meyerstein*s  Trade-Mark,  38  W.  B.  440,  43 
Ch.  D.  604  ;  /n  re  Farbenfabriken  Vormals,  ifec,  Appli- 
cation, 42  W.  B.  488,  [1894]  1  Ch.  645,  were 
referred  to. 

Sir  R.  E.  Webster,  A.Q.,  and  Sir  R.  B.  Finlay, 
S,0.  {Ingle  Joyce  with  them),  for  the  respondent. 

{a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 

at*Law. 


No  reply  was  called  for. 

The  House  took  time  for  consideration. 

Earl  of  Halsbubt,  L.C.— This  is  an  appeal  from 
the  Comptroller-General  of  Patents,  Desiffns,  sod 
Trade-Marks,  who  has  refused  to  the  appsIiaatB  to 
permit  the  word  **  Solio"  to  be  registered  as 
applicable  to  their  photographic  paper.  Before 
dealing  with  the  decision  itself,  I  think  it  desizaUs, 
from  what  occurred  in  the  course  of  the  argument,  to 
say  something  as  to  what  sources  of  construotioQ  ve 
are  entitled  to  appeal  to  in  order  to  construe  a  statute. 
Among  the  things  which  have  passed  into  oanoos  of 
construction,  as  recorded  in  Heydon*s  case,  3  Co.  Bep. 
7b,  we  are  to  see  what  was  the  law  before  the  Act 
was  sassed,  and  what  was  the  mischief  or  defect  for 
whion  ttie  law  had  not  provided — what  remedy 
Parliament  appointed,  and  the  reason  of  the  remedy. 

Now,  the  ^w  before  the  Act  now  in  question  was 
passed  was  one  which  had  given  rise  to  considerable 
litigation,  and  is  contained  in  section    64    of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883.  Section 
64  of  that  Act   provided   that  a  trade-iaark   must 
consist  of  or  contain  at  least  one  of  the  following 
essential  particulars — sub-section  (c) :  "A  distindivs 
device,  mark,  brand,  heading,  label,  ticket^  or  fancy 
word  or  words  not  in  common  use."    That  was  tbe 
law  passed  in  1883,  and  on  the  24th  of  February,  1887, 
a  commission  was  appointed  to  inquire  into  the  datiss, 
organization,   and   arrangements  imder  the  Trade- 
Marks   Act  so  far  as  related  to  trade- ma^  and 
desi^s.    It  appeared  by  the  report  of   the  com- 
missioners that  complaints  had  been  made  as  to  the 
working  of  the  Act  of  1883,  abd  in  that  part  of  the 
report  relevant  to  tiie  present  controversy  it  is  stated 
that  "  the  most  difficmt  question  which  has  artsen 
upon  the  enactment  under  consideration  is  to  determine 
what  may  be  properlv  regarded  as  'fancy  words.* 
Words  are,  unaoubtedly,  a  most  popular  form  of 
trade-mark,  but  some  limit  must  ob?iously  be  pnt 
upon  the  words  which  an  individual  may  be  permitted 
to  register  and   claim   the  exclusive  use   ol    The 
expression  'fancy  words'  is  certainly  not  a  happy  one, 
and  has  naturaUy  given  rise  to  considerable  dmerenoes 
of  opinion  as  to  its  meaning."    The  report  proceeds : 
"  It  is  manifest  that  no  one  ought  to  be  granted  the 
exclusive  use  of  a  word  descriptive  of  the  quality  or 
character  of  any  goods.    Sach  words  of  descriptiaQ 
are  the  property  of  all  mankind,  and  it  would  not 
be  right    to  allow   any   individual   to    monopolin 
them  and  exclude  others  from  their   use.    Axain, 
geographical    words,    which     can   be    regarded   as 
descriptive  of  the  place  of  manufacture  or  sale  of  the 
goods,  are  open  to  obvious  objections.    One  manu- 
facturer or  merchant  cannot  properly  be  allowed  to 
prevent  all  his  competitors  from  attaching  to  their 
goods  the  name  of  the  place  of  their  manufaotare  or 
sale.    The  mischief  would  not  be  the  same  where  the 
person  seeking  to  register    was  the  first  who  had 
manufactured  or  sold  ue  goods  in  the  place  the  name 
of  which  he  seeks  to  appropriate  as  a  trade- maik. 
But  there  are  objections  to  giving  a  monopoly  even 
in  that  case ;  and  to  attempt  to  draw  any  audi  dis- 
tinction would  be  likely  to  lead  to  difficulty  and 
litigation*     We  think,   therefore,  that  geographioal 
names  ought  only  to  he  permitted  where  tiiey  oUttiy 
could  not  be  regarded  as  indicative  of  the  place  of 
manufacture  or  sale.    We  would  add  upon  this  pomt 
that  we  think  that  where  any  English  word  would  be 
rejected  as  not  entitled  to  registration,  no  person  ought 
to  be  permitted  to  register  its  translation  into  any 
other  language.  The  question  has  been  raised  whether 
a  word  having  the  same  sound  as  one  entered  on  the 
register,  though  differently  spelt  and  with  a  diflfereut 
meaning,  shomd  be  registered.   The  question  in  such  m 
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cue  would  seem  to  be  whether  the  resembLmoe  between 
the  old  mark  and  that  applied  for  was  sooh  as  to  be 
cdcnlated  to  deceiye;  if  it  were  it  ought,  of  coarse, 
to  be  rejeoted." 

I  thiu  no  more  aocnrate  sonroe  of  information  as 
to  what  was  the  evil  or  defeot  which  the  Act  of 
Parliament  now  nnder  oonstzxwtion  was  intended  to 
lemedj  ooald  be  imagined  than  the  report  of  that 
commission.    Tomer,  L.J.,  in  Hawkins  ▼.  Gathercole, 
3  W.  B.  194, 61>e  G.  M.  &G.  1,  and  adding  his  own  high 
aatfaority  to  that  of  the  judges  in  Stmdling  y.  Morgan, 
Flow.  199,  after  enforcing  the  proposition  that  the 
uitaDtion  of  the  Legislatore  must  be  regarded,  quotes 
at  Isngth  the  lodgment  in  that  case,  that  the  judges 
muit  collect  what  that  intention  is  "  sometimes  by  con- 
sidering the  cause  and  necesaity  of  maldng  the  Act, 
•ometimes  bjjr  comparing  one  part  of  the  Act  with 
another,  and  sometimes  by  foreign  circumstances" 
(thereby  meaning  extraneous   droomstances),    "ao 
that  Ihey  have  ever  been  guided  by  the  intent  of  the 
Legislatare,  which  they  lutve  always  taken  accord- 
ing to  the  necessity  of  the  matter,  and  according  to 
that  which  is  consonant  to  reason  and  good  dis- 
cretion; "  and  he  adds :  *<  We  have  therefore  to  con#> 
aider  not  merely  the  words  of  this  Act  of  Parliament, 
hot  the  intent  of  the  Legislature,  to  be  collected 
from  the  oaose   and   necessitjr  of  tiie   Act   heang 
made,  from  a  comparison  of  its  several  parts,  and 
from  foreign  (meaning    extraneous)   drcnmstances, 
ao  far  as  they  can  justly  be  considered  to  throw  light 
upon  the  subject."    Iiord  Blackburn,  in  River  Wear 
GmnUmaners  ▼.  Adamson,  26  W.  B.  217,  at  p.  220, 
aaya:   "In  all  cases  the  object  is  to  see  wnat  is 
the  intention  expressed  by  the  words  used.    But, 
from  the   impetroction   of    language,  it  is  impos- 
fiUe  to  know  what  that  intention  is  without  inquir- 
ing farther,  and    seeing   what   the   ciroumstancea 
woe  with  reference  to  which  the  words  were  used, 
and  what  was  the   object,    appearing   from  those 
droomstanoes,  which  the  person  using  them  had  in 
new." 

It  appears  to  me  that  to  construe  the  statute  now  in 
qnsstion,  it  is  not  only  legitimate,  but  Idghly  con- 
venient, to  refer  both  to  the  former  Act,  and  to  the 
aaoertained  evils  to  which  the  former  Act  had  given 
liae,  and  to  the  later  Act  which  provided  the  remedy. 
These  three  things  being  compared,  I  cannot  doubt 
tbe  oondnsion. 

Now,  the  objection  pointed  out  by  the  conmiissioners 
WBstiiata  particular  individual  diould  not  be  per- 
mitted to  toke  exclusive  possession  of  any  part  of 
oar  language;  and  this  objection  appears  to  have 
been  in  the  mind  of  the  framers  of  the  earlier 
itatote  when  the^  made  the  phrase  ** fancy  word" 
pszt  of  the  defimtion  of  what  might  be  registered 
ss  a  trade-mark.  It  waa  the  use  of  that  phrase 
and  Ub  accompanying  quidiflcation  whidi  gave 
riae  to  modi  btigation,  and  I  am  certainly  not 
diapceed  to  hold  that  cases  decided  under  that  Act 
oan  have  any  bearing  upon  the  constenction  of  that 
part  of  the  Act  now  under  construction,  which  was 
obviously  intended  as  an  alteration  and  amendment  of 
the  lormer  Act.  The  present  Act  providea,  among 
other  things,  by  section  10,  that  a  trade-mark  must 
sonsiBt  of  or  contain  at  least  certain  particidars,  one 
ol  which  is  "an  invented  word  or  invented  words." 
lUs  word  "  Solio "  is  claimed  to  be  an  invented 
word ;  and  it  has  been  adjudged  not  to  be  aninveoted 
wocd,  and  apparently  Tthou^  I  thmk  the  association 
of  the  two  thinss  involves  an  incorrect  construction 
of  the  statute)  because  it  is  a  word  which  has  ref  er- 
SDoe  to  the  character  or  quali^  of  the  goods.  I  think 
it  is  an  invented  word  withm  the  meaning  of  this 
atatnte.  I  Imow  of  no  such  word  as  **  Solio  '  in  any 
which    would    make    it    intelligible     here. 


although  it  is  an  Italian  word  meaning  a  throne,  and 
although  it  IB  a  Latin  word  in  the  ablative  case  with 
the  same  meaninp^. 

Not  much  reliance,  however,  is  placed  upon  the 
word  having  some  meaning  in  a  foreign  tongue ;  but 
what  is  put  is  that  it  mayhave  extracted  from  it  some 
meaning  in  relation  to  the  character  or  quality  of  the 
goods,  because  the  letters  SOL  may  be  underatood  to 
mean  the  sun.  And  itia  true  that  Shakespeare  in 
<*  Troilus  and  Cressida  *'  speaks  of  our  planet  *'  Sol,*' 
and  that  inasmuch  as  the  goods  in  question  are  photo- 
graphic papers  and  sunlight  is  operative  in  producing 
impreasions  on  photographic  paper,  it  oomea  within 
the  prohibition  against  using  woras  which  are  descrip- 
tive of  the  character  and  quali^  of  the  goods  m 
respect  of  which  the  word  ia  sought  to  be  regiatered. 
My  answer  is  that  «  Solio  "  is  not  *<  Sol,'*  and  "  Sol " 
ia  not  "  Solio."  It  certainly  is  a  very  strange  thing 
that  you  should  take  three  letters  out  of  a  word,  and 
by  the  somewhat  circuitous  process  that  has  been 
adopted  here,  arrive  at  the  oondusion  that  it  ia  not 
an  invented  word,  and  that  it  doea  describe  the 
character  and  quality  of  the  goods.  I  desire  to  g^ve 
my  opinion  with  reference  to  the  particular  word, 
and  not  to  go  behind  it.  I  can  quite  understand 
suggesting  other  words— H)ompound  words  or  foreign 
woras — ^as  to  which  it  would  be  impbssible  to  say 
that  they  were  invented  words,  altnough  perhaps 
never  seen  before,  or  that  they  did  not  indicate  the 
character  or  quality  of  the  goods,  although  as  words 
of  the  Engluh  tongue  they  had  never  been  seen 
before.  Suppose  a  person  were  to  attempt  to  register 
as  a  single  JBnglish  word  '*  Oheapandgood  "  or  even, 
without  taking  so  gross  an  example,  using  a  word  ao 
slightiy  difPerin^  fiom  an  ordinary  and  recognised 
word  as  to  be  neither  an  invented  word  nor,  avoiding 
the  prohibited  choice  of  a  word,  indicating  character 
or  quality.  The  line  must  be  aometimes  difficult  to 
draw ;  but,  to  my  mind,  the  substance  of  the  enact- 
ment is  intelligible  enough,  and  the  Oomptroller  has  to 
make  up  bis  mind  whether  in  substance  there  has  been 
an  infringement  of  tiie  rule.  Of  course,  also,  words 
which  were  merely  miaspelt,  but  which  are  never- 
theless in  sound  ordinary  English  words,  and  the  use 
of  which  may  tend  to  deceive,  ought  not  to  be 
permitted. 

I  am  satisfied  in  this  case  to  say  that  the  word 
'*  Solio  "  la  an  invented  word,  that  it  does  not  indicate 
the  character  or  quality  of  the  goods,  and  that  the 
decision  of  the  Oourt  of  Appeal  ought  to  be  reversed. 

Lord  Hebsohbll.  —  The  OomptroUer-Gtoeral  of 
Patents,  Desiffns,  and  Trade-Marka  having  refused  to 
regiater  "  S<Mio "  aa  a  trade-mark  in  reapect  of 
photographic  paper,  the  applicants,  who  are  the 
appellants  at  your  lordahips  bar,  appealed  to  the 
Board  of  Trade,  who  referred  the  appeal  to  the  court. 
Eekewich,  J.,  held  that  the  application  had  been 
rightly  refused,  and  his  judgment  was  upheld  by  the 
Oourt  of  Appeal.  The  ground  upon  which  the  court 
proceeded  was  that  the  word  '<  Solio  "  had  reference 
to  the  character  or  quality  of  the  goods,  and  was 
therefore  incapable  of  registration.  The  court  of 
Appeal  held  itself  bound  by  a  previous  decision  of  the 
same  court  in  the  case  of  in  re  Farbef\fdbr%ken  Appli^ 
cation,  to  hold  that  an  invented  word  could  not  be 
registered  if  it  had  any  reference  to  the  character  or 
quality  of  the  goods.  The  question  turns  upon  the 
construction  of  the  section  which,  by  section  10  of 
the  Act  of  1888,  is  substituted  for  aection  64  of  the 
Patents,  Designs,  and  Trade-Marks  Act  of  1883. 

The  section  to  be  construed  provides  that  a  trade- 
mark *'  must  consist  of  or  contain  at  least  one  of  the 
following  essential  particulars."  Then  follow  sevcural 
particulars  distinguished  by  the  letters  (a)  to  («). 
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The  last  two  of  these  are  as  follows :  "(d)  An  invented 
word  or  invented  words;  or  (e)  a  word  or  words 
having  no  reference  to  the  character  or  quality  of  the 
goods,  and  not  being  a  geographical  nameJ' 

Before  considering  the  effect  of  this  legislation,  I 
think  it  is  well  to  refer  to  the  fact  that  these  two 
particulars  of  which  a  trade-mark  may  consist  were 
not  to  be  found  in  the  Act  of  1883.  On  the  other 
hand,  "  fancy  word  or  words  not  in  common  use," 
which  were  amongst  the  essential  particulars  in 
section  64  of  the  Act  of  1883,  are  not  to  be  found  in 
the  substituted  section.  It  had  been  held  that  they 
did  not  cover  words  that  were  descriptive,  and  the 
section  had  given  rise  to  much  litigation  and  some 
divergence  of  judicial  opinion.  I  cannot  doubt  that 
this  was  the  origin  of  the  legislation  by  which  the 
words  appearing  in  the  principal  Act  were  omitted, 
and  the  provision  found  in  the  later  Act  substituted. 

In  In  re  Farhenfahriken  Application,  North,  J., 
said  he  did  not  see  how  he  could  hold 
"Somatose"  to  be  an  invented  word  under  sub- 
section (d),  having  regard  to  the  decisions  with  respect 
to  such  words  as  '*  Herbalin,"  '*  Washerine,"  and 
'*  Yalvoline."  Ail  these  decisions  had  reference  to 
the  provisions  of  section  64  of  the  Act  of  1883  with 
regard  to  fancy  words.  In  my  opinion,  none  of  the 
decisions  upon*  that  part  of  the  original  section  have 
any  bearing  on  the  new  provisions  to  be  found  in  the 
substituted  section,  the  purpose  of  which  was,  I  think, 
to  get  rid  of  the  expressions  which  had  occasioned 
much  embarrassment,  and  of  all  the  distinctions  and 
decisions  which  had  been  founded  upon  tiiem.  Those 
decisions,  so  far  from  affording  any  guide  to  the  true 
interpretation  of  the  particalars  designated  (d)  and  (^), 
are  likely  to  lead  to  error  if  applied  to  these  new 
provisions. 

Addressing  myself,  then,  to  the  terms  of  the  sub- 
stituted section,  I  am  unable  to  find  any  justification 
for  qualifying  the  provision  *'  (cZ)  an  invented  word 
or  words  "  by  the  condition  that  they  shall  have  no 
reference  to  the  character  or  quality  of  the  goods. 
By   the   words   which   introduce   the   section,    the 
particulars  designated  under  the  headings  (a)  to  (e) 
are  treated  as  separate  and  distinct.     "  A  traide-mark 
must  consist  of  at  least  one  of  the  following  essential 
particulars."    What  warrant  is  there,  then,  for  trans- 
ferring words  found  in  any  one  of  these  particulars 
to  any  other  of  them?    With  all  deference  to  the 
learned  judges  who  have  thought  otherwise,  I  can 
see  none.    It  seems  to  involve  an  interpretation  of 
the  language  used  which  is  not  its  natural  grammatical 
construction.    In  In  re  Farhenfahriken  Application 
A.  L.  Smith,  L.J.,  said  :  '*  It  is  impossible,  I  think, 
to  hold  that  the  Legislature  intended  that  an  invented 
word  might  be   a  word  having    reference    to    the 
character  or  quality  of  the  goods,  whereas  a  non- 
invented  word  might  not.    There  would  be  no  sense 
in  so  holding."    I  am  unable  to  agree  with  this  view. 
There  seems  to  me  to  be   the  broadest  distinction 
between  the  two  oases.    Under  (e)  any  word  in  the 
English  language  may  serve  as  a  trade-mark  ;  the 
commonest  word  in  the  language  might  be  employed. 
In  these  ciroumstanoes  it  woula  obvioudy  have  been 
out  of  the  question  to  permit  a  person,  by  registering 
a  trade-mark  in  respect  of  a  particular  dass  of  goods, 
to  obtain  a  monopoly  of  the  use  of  a  word  having 
reference  to  the  oluffaoter  or  quality  of  those  goods. 
The  vocabulary  of  the  English  language  is  common 
property ;  it  belongs  alike  to  all ;  and  no  one  ought 
to  be  permitted  to  prevent  the  other  members  of  the 
oommunity  from  using,  for  purposes  of  description, 
a   word  which  has  reference  to   the   character   or 
quality  of  the  goods. 

If,  then,  the  use  of  every  word  in  the  language 
was  to  be  permitted  as  a  trade-mack,  it  was  sorely 


essential  to  prevent  its  use  as  a  trade-mark  where 
such  use  would  deprive  the  rest  of  the  community  ol 
the  right  whioh  they  possessed  to  employ  that  word 
for  the  purpose  of  describing  the  character  or  quality 
of  goods.  But  witii  regard  to  words  which  an 
truly  invented  words — words  newly  ooined,  which 
have  never  theretofore  been  used— the  case  is,  as  it 
seems  to  me,  altogether  different;  and  the  reasons 
which  requi]>dd  the  insertion  of  the  condition  are 
altogether  wanting.  If  a  man  has  rightly  invented 
a  word  to  serve  as  his  trade-mark,  what  harm  is  done, 
what  wron^  is  inflicted,  if  others  be  prevented  from 
employing  it,  and  its  use  is  limited  in  relation  to  any 
class  or  classes  of  goods  to  the  inventor?  So  far, 
then,  from  seeing  no  reason  for  a  distinction  between 
the  particulars  designated  in  (d)  and  (e),  there  seenu 
to  me  abundant  reasons  for  not  interpolatmg  in  (i) 
words  which  the  Legislature  has  used  only  in  relatuu 
to  (e).  In  a  later  part  of  the  judgment  to  which  I 
have  already  referred,  A.  L.  Smith,  L. J.,  says  that  to 
constitute  an  invented  word  within  the  meaning  of 
the  section  it  must  be  a  word  coined  for  the  hrst 
time.  "Such  a  word,"  he  says,  "is.  of  necessity, 
incapable  of  having  reference  to  the  character  or 
quality  of  goods,  oeoanse,  ex  hypothesi,  it  ii  sa 
entirely  new,  unknown  word  incapable  of  oonvey- 
ing  anything."  Witii  this— subject  to  a  qaaUfioatias 
to  which  I  will  refer  in  a  moment — ^I  entirely  agree. 
An  invented  word  has  of  itself  no  meaning  ontuone 
has  been  attached  to  it.  But  this  circumstance  doei 
not  seem  to  me  to  be  any  ground  for  qualifying  with 
a  condition  not  applied  to  them  the  terms  "an 
invented  word  or  woms," 

In  considering  the  case  of  an  application  to  register 
a  trade-mark  under  {d),  the  only  question  which  in 
my  opinion  has  to  be  determined  id  whether  the  word 
sought  to  be  registered  is  an  invented  word.  In  h 
re  Meyerstein'8  Trade-Mark  Kay,  L.J.,  said  :  "  There 
is  extremely  little  invention  in  the  matter."  It  may 
be  that  the  word  "Satinine,"  which  was  therein 
question,  was  objectionable  on  other  grounds ;  but  if 
the  word  be  an  "  invented  "  one  I  do  not  ihixik  the 
quantum  of  invention  is  at  all  materiaL  An  invented 
word  is  allowed  to  be  registered  as  a  trade-mark,  not 
as  a  reward  of  merit,  but  because  its  re&istratioD 
deprives  no  member  of  the  oommunity  of  the  rights 
which  he  possesses  to  use  the  existing  vocabulary  as  be 
pleases.  It  may  no  doubt  sometimes  be  difficult  to 
determine  whether  a  word  is  an  invented  word  or  not 
I  do  not  think  the  combination  of  two  English  words 
is  an  invented  word,  even  although  the  oomhinatioD 
may  not  have  been  in  use  before,  nor  do  I  think  that 
a  mere  variation  of  the  orthography  or  termination  of 
a  word  would  be  sufficient  to  constitute  an  invented 
word,  if  to  the  eye  or  ear  the  same  idea  would  be 
conveyed  as  by  the  word  in  its  ordinary  form. 
Again,  I  do  not  think  that  a  foreign  word  is  aa 
invented  word  simply  because  it  has  not  been  oonent 
in  our  language.  At  the  same  time,  I  ani  not  pre- 
pared to  go  so  far  as  to  say  that  a  combination  of 
words  from  foreign  languages  so  littie  known  in  tbis 
country  that  it  would  suggest  no  meaning  except  to 
a  few  scholars,  might  not  be  regarded  as  an  invented 
word.  It  is  in  t£is  respect  that  I  desire  to  qualif  j 
my  assent  to  A.  L.  Smith,  L.J.'s,  proposition  that 
an   invented   word    can    never    have    a    meannig. 

Coming  now  to  the  particular  case  under  disoustton, 
I  cannot  doubt  tiiat  the  word  *'  Solio  "  is  an  invented 
word,  unless  it  is  to  be  regarded  as  the  Italian  word 
solio,  which  means  a  throne,  in  which  case  it  has 
certainly  no  reference  to  tiie  character  or  quality  of 
photographic  paper.  If  it  is  not  to  be  so  regarded,  tt 
has  of  itself  no  meaning.  As  I  have  said,  1  think  it 
unimportant,  if  it  be  an  invented  word,  whether  it 
[  lias  reference  to  the  oharaoter  or  quality  of  the  good 
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or  oot ;  bat  if  this  were  the  test  of  the  Taliditv  of  the 
vord  as  a  trade-mark,  I  most  say  that  I  think  there 
is  DO  sooh  ref  erenoe.  I  daresay  that  it  might  occur 
to  some  minds  giTSD  to  etymology  that  aol,  the  Latin 
word  for  san,  was  a  component  part  of  it  when  they 
fomid  it  connected  with  photographic  paper,  but  the 
same  minds  would  equally  find  other  root. bases  for 
the  word  if  they  fonnd  it  connected  with  boots  or 
sgricultoral  implements.  It  seems  to  me  to  have  no 
irference  to  the  character  or  quality  of  the  goods  in 
the  sense  in  whieh  those  words  most  have  been  used 
by  the  Legislatare.  I  think  the  judgment  appealed 
from  ought  to  be  reversed. 

Lord  MAGNAGHTBir. — ^I  am  of  the  same  opinion. 
In  1883  the  Legislature  for  the  first  time  allowed 
pencils  to  registQr  as  trade-marks  words  not  used  as 


tiade-marks  before  August,  1875.    The  privileffe  was 

Ao««<x»i€wi  i]»  addixiff  to  the  words  **a   distmctive 

ir^  brand,  heading,  label,  ticket,"  which 


oonfened 


were  sdbatantially  taken  from  the  Act  of  1875,  the 
wends,  **  or  lancv  word  or  words  not  in  oommon  use." 
To  be  capable  of  registration  as  a  new  trade-mark,  it 
wu  therefore  required  by  the  Act  of  1883  tibiat  ike  word 
proposed  to  be  resistered  diould  be  a  ''fimoY 
word,"  ** distinctiTe,  and  ''not  in  common  use." 
Sfeiybody  knows  the  trouble  which  that  enact- 
ment gaTO.  In  trying  to  construe  it  the  courts 
wsre  almost  driven  to  despair,  until  at  last  in 
the  Gonrt  of  Appeal  the  learned  judges  declared 
that)  to  be  a  fancy  word,  a  word  must  be  "  obviously 
mettmngleas,"  though  one  of  those  two  learned 
JQdfpee  seems  to  have  retracted  or  qualified  his 
opinian  before  the  next  case  was  called  on. 

For  these  very  troublesome  words  in  the  Act  of 
1883 the  Aot  of  1888  substituted  the  expression  "an 
invoited  word  or  words."  It  made  the  substituted 
expnsBion  a  separate,  independent,  and  sufficient 
condition  of  re^pstration.  And  now,  if  a  proposed 
trade-mark  consists  of  or  contains  an  invented  word 
words,  it  is  capable    of   registration. 


or 


But  the  word  must  be  reaUv  an  invented  word: 
nothing  sihort  of  invention  will  do.  On  the  other 
hsod,  nothing  more  seems  to  be  required.  If  it  is  an 
invsnted  woid — ^if  it  is  "  new  and  freshly  coined  "  (to 
adapt  an  old  and  familiar  quotation),  it  seems  to  me 
tiiat  it  18  no  objection  that  it  may  be  traced  to  a 
foreign  sonroe,  or  that  it  may  contain  a  covert  and 
ikilfal  aUnsion  to  the  character  or  quality  of  the 
goods— I  do  not  think  that  it  is  necessary  that  it 
ihoidd  be  wholly  meaningless.  To  give  an  illustra- 
tion, everybody  will  remember  that  in  a  book  of 
striking  humour  and  fancy,  which  was  in 
everybody's  hands  when  it  was  first  published, 
there  is  a  ooUection  of  strange  words  where  '*  there 
are"  (to  use  the  language  of  the  author)  "two 
nwwnings  packed  up  into  one  word."  No  one  would 
Bay  that  those  were  not  invented  words.  Still,  they 
oontain  a  meaning — a  meaning  is  wrapped  up  in  them 
il  you  can  only  find  it  out.  The  obJMt  of  putting  a 
restriction  on  words  capable  of  being  registered  as 
trade-marks  was,  of  course,  to  prevent  persons  appro- 
priating to  themiselves  that  whidi  ought  to  be  open 
to  alL  There  is  a  "  perpetual  struggle  "  going  on,  as 
Fty,  Ii.J.,  has  observed  in  In  re  Ihmn'B  Trade-Marks 
(41  Gb.  D.  439,  37  W.  B.  Dig.  186),  "  to  enclose  and 
^propiiate  as  private  property  certain  little  strips  of 
toe  great  open  common  of  the  English  language. 
Thatt"  he  added,  "  is  a  kind  of  trespass  against  which 
I  flunk  the  courts  aaghi  to  set  their  faces."  And  I 
think  the  Legislature  has  set  its  face  against  it  both 
intiie  Act  of  1883  and  in  the  Act  of  1888.  There  is 
little  danger  of  the  apprehended  mischief  if  invention 
n  required  as  a  condition  of  regisization.  After  all, 
iaveution  is  not  so  very  common.      Turning  to  the 


present  case,  I  think  the  word  "  Solio  "  may  pass  for 
an  invented  word,  and  not  the  less  so  because  it  was 
hit  upon  by  a  lucky  accident.  I  should  think  so 
even  if  I  thought  that  it  contained  in  itself  an  obscure 
reference  to  the  great  source  of  light.  The  goods 
were  intended  to  be  used  for  photographic  purposes  ; 
but  speaking  for  myself  I  must  confess  that,  without 
explanation  from  others — better  scholars,  it  may  be,  or 
worse — ^it  never  would  have  occurred  to  me  to  connect 
"Solio"  with  the  Latin  word  for  the  suu.  I 
therefore  agree  in  the  motion  proposed. 

Lord  MoBRis. — I  am  of  opinion  that,  upon  the 
true  construction  of  section  10  of  the  Act  of  1888,  sub- 
sections {d)  and  (e)  of  section  10  are  independent  of 
each  other,  and  that  no  portion  of  sub-section  (e) 
can  be  introduced  into  sub-section  {d).  The  two 
sub -sections  represent  different  heads,  which  entitle 
the  trade- mark  to  be  registered.  Sub-section  {d) 
refers  to  an  invented  word  simpliciUT ;  sub-section  (e) 
refers  to  a  word  or  words  having  no  reference  to  the 
character  or  quality  of  the  goods. 

In  this  case  "Solio"  is,  so  far  as  the  English 
language  is  concerned,  an  invented  word;  indeed, 
Lindley,  L.J.,  in  his  judgment  in  the  Court 
of  Appeal  says,  "  Nobody  ever  heard  of  it  before,  and 
in  that  sense  it  is  an  invented  word ; "  but  he  pro- 
ceeds to  hold  that  it  had  some  reference  to  the  char- 
scter  or  quality  of  the  goods,  and  consequently  could 
not  be  registered.  I  find  no  such  restriction  in  sub- 
section (dj ;  tiie  restriction  on  the  use  of  such  words 
is  in  sub-section  (0) ;  and  I  cannot  see  how  a  limita- 
tion or  restriction  found  in  sub-section  (e)  can  be 
introduced  into  sub-section  (d).  Therefore,  given  an 
invented  word^  in  my  opinion  it  is  capable  of  regis- 
tration. I  therefore  concur  in  the  judgment  which 
has  been  moved. 

Lord  Shand. — I  am  of  the  same  opinion.  The 
separation  of  the  clauses  in  the  section  of  the  statutes 
in  question  by  the  letters  "  d  "  and  "  e  "  and  the 
alternative  particle  "  or,"  satisfy  me  that  the  two 
clauses  are  independent,  and  to  be  construed  as 
independent  provisions,  so  that  the  terms  of  ^  section 
(e)  do  not  control  or  affect  the  terms  of  section  ((2). 
At  the  same  time  I  agree  with  your  lordships,  and 
particularly  with  what  has  been  said  by  Lord 
Macnaghten,  in  thinking,  especially  after  the  decision 
to  be  given  in  this  case,  that  the  Gomptroller- 
Gteneral  will  be  f  ollv  warranted  in  taking  care  that 
there  shall  not  be  admitted,  under  the  g^ise  or  cover 
of  words  called  **  invented  "  by  the  applicant,  words 
really  in  ordinary  use,  which  might,  in  a  disguised 
form,  have  reference  to  the  character  or  quality  of 
the  goods.  There  must  be  ihvention,  and  not  the 
appearance  of  invention  only.  It  is  not  possible  to 
define  the  extent  of  invention  required,  but  the  words 
I  think  should  be  clearly  and  sutMstantially  different 
from  any  word  in  ordinary  and  common  use.  The 
employment  of  a  word  in  such  use,  with  a  diminutive 
or  a  short  and  meaningless  syllable  added  to  it,  or  a 
mere  combination  of  two  known  words,  would  not 
be  an  invented  word;  and  a  word  would  not  be 
"invented"  which,  with  some  trifling  addition  or 
very  trifling  variation,  still  leaves  the  word  one  which 
is  well  known  or  in  ordinary  use,  and  which  would  be 
quite  understood  as  intended  to  convey  the  meaning 
of  such  a  word. 

Appeal  aJlowtd, 

Solicitors  for  appellants,  Bird^  Moore,  &  Strode, 

Solicitor  for  respondent,   W.  Murion,  Solicitor  of 
Board  of  Trade. 
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HOUSB  OF  LOBDS. 

Pbbstok  (Mayob,  &o.)  v.  Biobnstad. 

HOUSS  OF  IX>BD8. 

^lidtl  Wy4,1898. 

Pkbstok  (Matob,  &c.)  v.  Biobnstad. 
Thb  "Batata."  (a.) 

Ship  —  Harbour     authority  —  Collision  —  Damage  — 

Efficient  tugs. 

The  appeUanta  were  the  port  and  harhour  authority  of 
PreetoHf  and  were  entitled  to  make  contracts  for  towage 
of  vessels  using  that  port.  The  respondent's  ship,  under 
the  directions  of  the  harbour  authority y  was  towed  up  the 
river  on  the  flood  tide  Unuards  Preston^  preceded  by  two 
other  vessels^  also  in  tow.  These  tugs  were  hired  by  the 
appellants.  Owing  to  the  delay  of  the  foremost  tug  the 
respondent's  ship  grounded  and'  received  considerable 
damage, 

Ileldt  t?Mt  the  appdlant  corporation  were  liable  for  the 
damage  caused. 

Decision  of  the  Court  of  Appeal  (The  Bat%ta,  [1897] 
P.  118,  45  W.  B.  Dig,  118,  162)  affirmed. 

This  was  an  appeal  by  the  Mayor  and  Oorporation 
of  Preston  from  an  order  of  the  Goart  of  Appeal 
(Lord  Esher,  M.B.,  Lopes  and  Chitty,  L.J  J.) 
reversing  the  decree  of  the  President  (Sir  F.  H. 
Jenne),  who  had  dismissed  the  action. 

The  facts  were  given  in  the  Lord  Chancellor's 
judgment. 

Joseph  Walionf  Q.p,^  and  F,  Laing^  for  the  appel- 
lants, referred  to  Cuthbertson  y.  Parsons,  12  C.  B. 
304,  and  to  Dalyell  y.  Tyrer,  E.  B.  &  £.  899. 

Bohson,  Q.C,  and  H,  Stokes,  for  the  respondents, 
cited  Donovan  v.  Laing,  41  W.  B.  466,  [1893]  1  Q.  B. 
629. 

Joseph  Walton,  Q,C,,  io  reply. 

The  House  took  time  for  consideration. 

Earl  of  Halsbubt,  L.C.— The  plaintifGB  in  this  case 
are  the  owners  of  a  Norwegian  barque  called  TTie 
Ratata,  and  they  sue  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Preston  for  damage 
caused  to  that  vessel  by  the  grounding  of  it  in  the 
Biver  Bibble  on  tJie  24th  of  July,  1896. 

The  corporation  of  Preston  are  the  port  and  harbour 
authority,^  and,  besides  filling  ^at  character,  they 
have  the  light  to  make  contracts  for  towage  of  vessels 
using  the  port  of  Preston,  and  to  licence  other  persons 
to  exercise  the  same  business.  It  is  important  to  bear 
in  mind  the  two  capacities  filled  by  the  corporation. 
It  appears  that  the  port  of  Preston  is  a  considerable 
distfmce  from  the  sea,  and  the  ordinary  course  of 
business  is  that  the  harbour-master,  who  appears  to 
act  in  a  double  capacity,  arranges  the  time  when 
vessels  shall  be  towed  up  the  river  during  the  time 
that  the  state  of  the  tide  allows  them  to  reach  their 
destination  in  safely.  The  width  of  the  river  is  such 
that  only  one  vessel  can  occupy  its  width  at  the  same 
time ;  when,  therefore,  there  are  more  vessels  to  be 
towed  up  in  the  same  tide  they  must  go  in  line  one 
after  the  other. 

^  On  the  occasion  on  which  the  accident  arose  the 
directions  as  to  the  time  of  departure  were  given  in 
ordinary  course  by  the  harbour-master.  The  Batata 
was  towed  by  a  steam-tug,  and  two  other  vessels 
started  to  accomplish  the  same  end — namely,  the 
arrival  at  Preston  during  the  same  tide,  before  the 
ebb  should  create  any  danger  of  grounding.  The 
vessel  now  in  question  was  placed  last  of  the  line  of 
ships,  and  according  to  the  evidence  there  should  have 
hem  no  difficulty  in  arriving  at  the  port  before  the 
tide  should  ebb.     TAe  Vixen  was  the  name  of  the 
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steamer  which  was  towing  the  foremost  vessel,  and 
for  some  reason  The  Vixen  was  unable  to  proceed  at 
the  ordinary  rate  at  which  it  was  eznected  and  in- 
tended to  proceed.  The  result  was  that  The  Batata 
groimded  before  arriving  at  her  destination,  and 
received  considerable  damage  in  so  doing.  The  action 
^as  brought  to  recover  the  damage  incident  to  tiiii 
misfortone. 

The  contract  of  towage  was  preceded  by  a  corre- 
spondence, which  in  substance  invited  the  owners  of 
The  Baiaia  to  come  to  the  port,  but  undertaking  to 
lighten  the  ship,  if  it  should  be  proved  to  be 
necessary,  at  the  expense  of  the  corporation.  No 
written  contract  between  the  parties  has  been  put  in 
evidence,  but  your  lordships  are  invited  to  infer  what 
the  contract  was  from  the  ordinary  oourse  panned 
between  shipowners  and  contractors  for  towage. 
Looking  at  the  facts,  I  should  infer  that  whileoB 
the  one  hand  there  is  no  warranty  l^  the  oootracthiff 
towers  tliat  tiie  vessel  shall  arrive  in  time  to  avau 
grounding,  on  the  other  hand  I  think  it  ia  dear  thai 
they  undertook  to  exerdse  reasonable  care  and  skill  in 
the  performance  of  the  obligation  which  they  took 
upon  themselves  for  lure  and  reward  in  oondactiq; 
the  business  of  the  towage  to  its  conspmmation. 
Looking  at  the  natmre  of  the  thing  to  be  done.  I  should 
say  they  were  bound  to  have  reasonable  knowledge  of 
the  state  of  the  tide,  inasmuch  as  they  are  to  pve  the 
signal  for  the  starting  of  the  operations ;  reaaonaUecatt 
and  skill  in  conductiog  the  operation  itself ,  where,  si 
in  this  case,  a  number  of  vessels  have  to  be  bioiigkt 
up  during  the  same  tide;  and  reasonable  care  m 
providing  adequate  steam  power  to  accomplish  the 
object  in  question.  It  appears  to  me  tiiat  in  this  oasB 
it  is  made  out  that  they  failed  in  the  contract  oUi^ 
tion  wUdh  tiiey  undertook,  and  I  think  the  plaintiflii 
were  entitled  to  complain  that  in  the  combinea  c^Mfi- 
tions  the  defendants  were  conducting  either— firat, 
they  did  not  lighten  the  ship  sufficiently ;  or  secondly, 
that  they  did  not  place  The  Batata,  conaiderinff  her 
draught,  as  lightened  by  them,  as  first  in  the  line; 
or  thirdly — and  on  this  matter  most  reliance  was 
placed  at  the  trial — that  they  supplied  an  ineffiqent 
steamer  to  the  leading  vessel,  the  necessary  efleoi  of 
which  was  to  dcday  The  Batata,  which  oonld  not  pas 
or  go  abreast  of  the  vessel  thus  made  to  proceed  too 
slowly,  and  tiie  catastrophe  undoubtedly  did  aiiie 
from  the  unusual  and  abnormal  slowness  of  The 
Vixen, 

It  is  said  that  The  Vixen  was  not  the  property  of 
the  corporation,  but  was  only  hired  by  it  for  the 
occasion.  It  appears  to  me  that  that  consideration  is 
immaterial.  The  Vixen  was  engaged  in  what  I  have 
ddled  the  "  combined  operation,"  an  operation  which 
is  necessarily  combined  by  reason  of  the  oircumstaace 
tiiat  the  river  will  not  permit  two  vessels  to  go 
abreast.  If  the  corporation  put  an  inefficient  tog  at 
the  head  of  the  line  it  follows  that  the  effect  of  that 
inefficiency  of  the  leading  tug  will  involve  the  con- 
sequences, not  only  to  the  vesMl  that  that  tog  itself 
is  drawiuK,  but  to  all  the  other  vessels  that  f cJlow  it 
Indeed,  it  was  but  faintly  contended  that,  if  the 
vessel  had  belonged  as  property  to  the^  corporatioo, 
the  corporation  would  not  have  been  liable  for  the 
inefficiency  of  the  tug  which  they  provided.  It  was 
said  that  the  oorporation  were  not  liaUe  for  a 
chartered  tug ;  but  this  chartered  tag  was  under  the 
general  direction  and  control  of  the  corporation.  It 
was  performing  oorporation  work  for  which  the 
corporation  was  to  be  paid,  and  it  appears  to  me  that 
the  ownership  of  the  tog,  in  the  sense  of  its  ultiinate 
ownership,  is  iounaterial.  For  the  time  during 
which  thu  contract  business  was  bein^  performed  it 
was  the  tog  of  t^e  corporation,  and  its  inefficiency 
was  an  ineffidenoy  for   which  the  corporation,  •* 
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oontractora  for  towage  with  reasonable  care  and  skill, 
were  responsible. 

Bat  it  is  then  said  that  the  plaintifis  should  have 
given  eridence  to  show  that  The  Vixen  on  this 
oecaiion  was  inefficient,  and  should  have  proved  the 
oiue  of  its  inefficiencnr,  which  might,  peradventure, 
be  some  cause  for  whiw,  upon  the  contract  in  ques- 
tion, the  corporation  would  not  have  been  respon- 
sible. I  am  of  opinion  that  this  is  altogether 
cfroneous.  The  fact  that  it  was  an  inefficient  tag  On 
this  occasion  is  proved  by  the  defendants  themsdves 
iHien  they  show  how  on  other  occasions  it  had 
properly  and  efficiently  performed  its  functions.  If 
it  was  suggested  that  it  was  some  extraordinary  and 
annsnal  event — and  as  this  was  not  a  contract  of 
wsrranty  the  defendants  would  have  been  entitled  to 
insist  on  that  as  a  defence — ^it  was  for  the  defendants 
to  prove  it.  Two  causes  only  are  suggested  in  the 
eonrae  of  the  trial :  one,  the  badness  of  the  coal — 
itidf  supplied  by  the  corporation;  the  other,  the 
onakOfnlness  or  neglect  of  the  stokers.  In  either 
event,  as  it  appears  to  me,  the  corporation  cannot 
avail  themselves,  as  against  the  owners  of  TJie 
Batata,  of  the  unskilfulness  of  their  tug  or  the  bad 
material,  the  use  of  which  placed  the  obstruction  in 
the  vray  of  The  Batata  ana  was  the  cause  of  the 
eakmity. 

Under  these  circumstances  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal  was  right,  and 
that  this  appeal  ought  to  be  dismissed  wiSi  costs, 
ind  I  move  your  lordships  accordingly. 

Lord  Watson,  Lord  Macnaohtbn,  and  Lord 
HoRBis  concurred. 

Apptal  dismiMed, 

Solicitors  for  the  appeUants,  Bird  &  HatntTy  for 
Htnry  Earner j  Town  C^erk,  Preston. 

Solidtois  for  the  respondents,  Stokes  &  Stokes, 


9nbs  Council. 


[From  the  Supreme  Court  of  New  South  Wales,) 

June  23,  1898. 

King  v.  Hendebson.  (a.) 

Fake  and  malicious  prosecution — Bankruptcy  petition — 
Reuonahle  or  probable  cause  —  Motive  —  Abuse  of 
remedy  sought— Fraud  upon  court, 

A  plaintiff  or  petitioner  who  institutes  and  insists  in  a 
i  yreotss  before  the  bankruptcy  or  any  other  courts  in  cir- 
cmnUanees  which  make  it  an  abuse  of  the  remedy  sought, 
'  9r  a  fraud  upon  the  court,  cannot  be  said  to  have  acted  in 
tkat  proceeding  either  with  reasonable  or  probable  cause, 
!  B«t  to  constitute  an  abuse  of  process  or  a  fraud  upon  the 
I  cuHrt,  mere  moiive,  however  reprehensible,  will  not  be 
I  u^ffidetd ;  it  mutt  be  shown  that  the  remedy  would  be 
I  utisuitabfe  and  would  enable  the  jtereons  obtaining  it 
I   ^roHdulently  to  defeat  the  rights  of  others. 

It  if  wA  the  duty  of  a  judge  to  submit  any  issue 
of  fact  to  the  jury  which  is  not  fairly  raised  by  the 
niiienre. 

The  jurisdiction  of  the  Registrar  in  Bankruptcy  is 
tffnfiMd  to  a  discretion  to  grant  or  refuse  a  receiving 
*^'lir.    No  question  as  U>  res  judicata  arises  thereon, 

Et  parte  Vitoriii,  42  \V.  R.  529,  [1894]  2  Q.  B, 
3H7,  api/ror&d. 

(a.)  Reported  by  C.  H.  G&afton,  Esq.,  fiarrister- 

at-Law. 


This  was  an  appeal  from  an  order  of  the  Supreme 
Oourt  of  New  South  Wales  refusing  a  new  trial. 

The  facts  are  given  at  length  in  their  lordships* 
judgment. 

C.  A,  Bussell,  Q.G.,  and  J,  A»  Hamilton,  for  the 
appellant. 

Herbert  Beed,  Q.C,  Montagus  Shearman,  and  J»  M. 
Easton,  for  respondent 

The  judgment  of  their  lordships  (Lords  Watson, 
HoBHOUSS,  and  Dayet,  and  Sur  Bighard  Ck)UOH) 
was  delivered  by 

Lord  Watson.— The  appellant,  in  August,  1896, 
brought  the  present  action  of  damages  against  the 
respondent,  before  the  Supreme  Oourt  of  I^w  South 
Wsues.  The  declaration  sets  forth  that  the  respou- 
dent  falsely  and  maliciously,  and.  without  reasonable 
or  probable  cause,  presented  a  petition  to  the  judge 
in  baukruptoy,  praying  that  a  sequestration  order 
might  be  made  in  respect  of  the  estate  of  the  appel- 
lant, according  to  the  provisions  of  the  New  South 
Wales  Bankruptcy  Act  of  1887,  upon  the  allegation 
that  the  appellant  had  oommitted  an  act  of  oank- 
ruptcy,  ioasmuch  as  he  did  not  comply  with  the 
requirements  of  a  buikruptcy  notice  procured  at  the 
instigation  of  the  respondent  to  be  issued  by  one 
Alexander  Hallen  against  the  appellant;  that  the 
appellant  showed  cause  against  the  said  petition, 
and  disputed  the  commission  of  the  said  act  of 
bankruptcy,  and  that  the  said  petition  was  dis- 
missed ;  that  it  was  afterwards  ordered  by  the 
judge  in  bankruptcy  that  the  said  bankruptcy  notice 
should  be  set  aside,  and  that  it  was  thereupon 
declared  by  the  judge  that  the  said  act  of  bankruptcy 
had  not  been  committed  by  the  appellant ;  that  all 
proceedings  in  respect  of  the  said  petition  were,  upon 
such  dismissal  and  order  and  declaration  as  aforesaid, 
determined;  and  tliatthe  appellant  liad,  by  reason 
of  the  premises,  been  damaged  in  his  business  and 
otherwise.  The  declaration  was  met  by  a  note  of 
pleas  and  demurrer  for  the  respondent,  the  terms  of 
which  it  is  unnecefisary  to  recite. 

Upun  these  pleadinffs  the  parties  joined  issue,  and 
the  case  went  to  trial  oef ore  Cohen,  J.,  and  a  jury, 
on  the  14th  of  December,  1896,  when  three  witnesses, 
including  himself,  were  examined  for  the  appellant.  At 
the  close  of  the  appellant's  evidence,  the  respondent 
moved  for  a  nonsuit,  which  was  allowed  by  the  presiding 
judge.  On  the  29th  of  December,  1896,  the  appel- 
lant filed  a  rule  nisi,  calling  upon  the  respondent  to 
show  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  new  trial  granted.  After  hearing  counsel  for 
the  appellant,  the  court  by  a  majority,  consisting  of 
Darley,  C.J.,  and  0«en,  J.,  refused  the  rule. 
Stephen,  J.,  was  of  opinion  that  the  rule  should  be 
allowed  to  go  on,  in  order  that  t^e  points  raised 
might  be  more  fully  argued. 

It  appears  from  the  evidence  that  the  appellant, 
who  hfMd  previously  carried  on  business  as  a  stevedore 
and  wool  preeser,  on  the  2nd  of  August,  1893,  entered 
into  partnership,  for  the  term  of  five  years,  with  one 
William  Collins,  under  the  firm  name  of  H.  J.  King 
&  Co.,  for  the  purpose  of  carrying  on  the  business  of 
wool  pressors,  stevedores,  and  shipping  agents,  at 
Sydney  and  elsewhere.  By  the  contract  of  co-partnery 
it  was  stipulated  that  Collins  should,  if  he  thought  fit, 
be  at  liberty  to  remain  in  his  employment  of  sMpping 
clerk  in  the  office  of  the  Qerman  Australian  Steam- 
ship) Co.,  and  to  accept  any  other  similar  position 
during  the  continuance  of  the  partnership ;  and  also 
that  the  appellant  should  have  the  active  conduct  of 
the  business  of  the  firm,  and  should  receive  a  salary 
of  £400  per  annum,  payable  in  equal  monthly 
instalments.     The  respondait  was  the  manager  of 
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the  Qerman  Australian  Steamship  Co.  He  was 
desirous  of  beooming  a  partner  of  the  firm  of  H.  J. 
Ein^f  &  Co.,  and  it  was  in  oonsequenoe  of  the  refusal 
of  his  employers  to  allow  him  to  aooept  that  position 
that  Collins  became  a  partner.  The  respondent  was 
also  agent  for  one  Ernest  Wood,  a  merchant  in 
London,  who,  on  the  14th  of  August  1893,  agreed  to 
advance  the  sum  of  £600  to  the  appellant  and  Collins  in 
loan,  for  behoof  of  the  new  firm.  The  advance  was 
arranged  by  the  respondent  on  Wood's  behalf.  It 
does  not  appear  that  any  capital  was  contributed 
by  the  appellant ;  but  Collins  put  into  the  business  a 
sum  of  £200,  which  he  borrowed  from  the  respondent. 

On  the  17th  of  March,  1894,  the  sum  of  £500« 
which  Wood  had  agreed  to  lend  to  the  firm,  was  paid 
to  the  appellant  and  his  partner,  Collins ;  and,  upon 
the  same  day,  they  executed  a  bill  of  sale  to  Wood  of 
the  plant,  stock-m-trade,  machinery,  fixtures,  and 
book- debts  of  the  firm  in  seouriiy  of  the  loan. 
The  appellant  requested  that  the  biU  of  sale  should 
not  be  registered;  and  to  that  the  respondent,'  as 
representing  Wood,  consented.  Further  advances 
were  subsequently  made  to  the  firm  by  Mr.  Wood, 
through  the  respondent ;  the  entire  loan  amounting, 
on  the  26th  of  March,  1896,  to  £1,699  lis.  6d.  On 
that  date,  the  firm  agreed  that  the  bill  of  sale  of  tiie 
17th  of  March,  1894,  should  extend  to,  and  stand  as 
seouri^  for  the  whole  loan  then  due  to  Mr.  Wood. 

In  July,  1894,  Charles  Taylor,  who  was  recom- 
mended by  the  respondent,  became  a  member  of  the 
firm,  under  an  agreement  with  the  appellant  and 
Collins.  He  paid  £1,000  into  the  firm,  and  in  return 
received  the  right  to  one-eighth  share,  and  to  a 
salarv  of  £360  per  annum,  payable  by  monthly 
instalments.  During  the  following  year  there  was 
some  unpleasantness  between  the  respondent  and 
Mr.  Collins,  which  resulted  in  the  latter  leaving  the 
employment  of  the  German  Australian  Co.  There- 
upon the  respondent  informed  the  appellant  that 
Collins  would  have  to  leave  the  firm  of  H.  J.  King  & 
Co.,  else  he  would  not  finance  the  business,  and  would 
«  dose  down  under  his  bill  of  sale."  On  the  6th  of 
June,  1896,  Collins  retired  from  the  firm,  his 
interest  having  been  purchased  by  the  appellant  and 
his  partner  Taylor  for  the  sum  of  £260.  In  order  to 
meet  that  payment  the  respondent  advanced  £100  in 
cash  to  the  &m,  who  gave  Collins  their  promissory 
note  for  the  balance  of  £160.  It  was  proposed  at 
that  time  that,  in  consideration  of  his  i^vance,  the 
partners  of  the  firm  diould  hold,  at  the  disposal  of 
the  respondent,  part  of  the  share  in  the  business 
which  they  haa  purchased  from  Collins;  but, 
although  the  matter  was  discussed  between  the 
appellant  and  the  respondent,  the  arrangement  does 
not  appear  to  have  been  carried  into  effect. 

In  the  beginning  of  the  year  1896  the  firm  of 
H.  J.  King  &  Co.  was  evidently  not  in  a  prosperous 
condition.  Hallen,  one  of  their  employees,  who, 
in  April,  1896,  had  been  injured  on  board  a 
German  ship  which  they  were  loading,  recovered 
judgment  against  the  appeUant  and  Taylor  for 
£341  18s.  9d.  on  the  20th  of  February,  1896:  The 
injured  man  had  been  insured  by  the  firm,  but  the 
ofuce  with  which  the  insurance  was  effected  had  ffone 
into  liquidation.  After  the  judgment  the  appeSant 
had  interviews  with  the  respondent,  at  some  of  which 
Taylor  was  present,  the  object  and  result  of  which 
are  thus  explained  by  the  appellant  in  his  evidence  : 
**  I  wanted  defendant  to  lend  me  more  money,  as  he 
had  done  on  many  occasions.  He  declined.  Defend- 
ant or  Taylor  {proposed  I  should  go  out  of  H.  Kine  & 
Co.  It  was  in  the  beginning  of  March.  I  had 
several  interviews.  I  don't  know  anything  was  said 
about  money.  I  was  simply  to  go  out  of  the  business 
and  get  nothing.    I  deobned.    Defendant  preosed  me 


on  many  occasions  to  do  this."  On  the  26th  of  Hanh, 
1896,  the  respondent,  acting  on  behalf  of  hii  ooii- 
stituent  Mr.  Wood,  gave  formal  notioe  to  the  ilm 
that,  in  default  of  immediate  payment  of  the  sun  of 
£1,699  lis.  6d.  then  due  to  1^.  Wood  he  would  tdn 
possession  of  ike  chattels  and  things  comprised  in  the 
mdenture  of  the  17th  of  March.  Default  having  been 
made,  the  respondent  entered  into  possession.  Tbs 
appellant  statM  in  his  evidence,  **  I  did  not  consider 
the  firm  indebted  to  Wood  in  £1,699  odd;  "  bat  the 
statement  can  hardly  be  accepted,  because  the  witoesi 
admits  that  the  amount  named  stood  in  the  books  of 
the  firm  at  the  credit  of  Wood,  and  it  is  not  dirontsd 
that  on  the  26th  of  March,  1896,  his  Dartoer  l&ylor 
executed,  on  bdialf  of  the  firm,  an  acScnowledginent 
which  was  indorsed  upon  the  original  bill  of  sale,  to 
the  effect  that  the  debt  then  due  to  Wood  amounted 
to  £1,699  lis.  6d.  On  the  30th  of  March,  1896,  the 
appellant  sent  a  letter  to  the  respondent,  mating  so 
offer  (which  was  decked  on  the  same  day)  to 
pay  a  specified  sum  as  in  full  discharge  d  the 
liabilities  of  his  firm.  In  that  letter  the  appeDant 
wrote  that,  if  the  respondent  could  not  see  hii 
way  to  accept  the  ofiier  therein  made  to  him  "I 
shul  feel  constrained  to  sequestrate  the  estate  for 
the  protection  of  the  creditors." 

On  the  7th  of  April,  1896,  Hallen,  under  the  pro- 
visions of  the  Bankruptcy  Acts,  1887-1888,  took 
out  a  bankruptcy  notice  against  the  appeUaot, 
requiring  him  to  make  payment  of  the  amn  of 
£341  18s.  9d.,  for  which  he,  Hallen,  held  a  joint  sad 
several  decree  against  the  appellant  and  his  partner, 
Taylor,  within  seven  days  after  service  of  the  notioe, 
excluding  the  day  of  notice.  The  notice  was  served 
on  the  appellant  upon  the  following  day,  the  8th  of 
April.  Their  lordships  may  observe  that  there  is  no 
evidence  beyond  tiie  following  facts,  which  are  not 
conclusive,  tending  to  support  the  averment  made  by 
the  appellant  in  his  dedaration,  to  the  effaet  that 
such  notice  by  Hallen  was  procured  or  issiied  at 
the  iostiffation  of  the  respondent.  The  respondeat 
on  the  2nd  of  April,  1896,  gave  to  Sly  and  Boseell, 
who  conducted  the  present  suit  on  his  behalf  hi  the 
court  below,  his  promissory  note  for  £160,  as  aa 
advance  to  Taylor,  for  whom  they  were  then  acting, 
in  order  to  enable  him  to  meet  his  liabilities  under 
Hallen's  decree.  Sly  and  Bussdl,  after  conespondenoe 
with  Hallen's  solicitor  in  regard  to  the  sum  whieh 
would  be  accepted  from  their  client,  on  the  8th  of 
April,  1896,  endorsed  ^e  promissory  note  to  bim,  in 
satisfaction  of  Taylor's  indebtedness. 

No  payment  having  becm  made  by  the  appeUant 
within  the  time  prescribed  by  the  notioe,  Hallm,  on 
the  16th  of  April,  1896,  presented  a  petition  lor 
sequestration  of  his  estate  to  the  judge  in  bankruptoy, 
in  which  he  set  forth  that  the  appelEtnt  was  indebted 
to  him  in  the  sum  of  £191  18s.  9a.,  being  the  b«lsiios 
of  the  sum  of  £341  18s.  9d.  contained  in  the  judgment 
aforesaid.  On  the  6th  of  May,  1896,  the  ap^laat 
paid  to  Hallen  the  sum  of  £218  4s.  2d.,  being  in  fall 
of  the  balance  of  £196  due  by  him,  together  with 
interest  and  costs.  On  the  11th  of  May,  1896,  HaUea, 
who  had  by  that  time  received  payment  of  his  debt, 
with  interest  and  costs,  withdrew  his  petition  for 
sequestration. 

On  the  8th  of  May,  1896,  the  respondent,  who  wis 
a  creditor  of  the  appellant  for  the  sum  of  £260  lOs. 
due  by  promissory  note  of  the  12th  of  February,  1896, 
filed,  in  that  capacity,  a  petition  for  an  order 
sequestrating  the  appellant's  estate.  The  petition  set 
forth  that,  within  six  months  before  the  date  of  its 
presentation,  the  appellant  had  committed  an  act  of 
bankruptoy,  inasmiich  as  he  had  failed,  within  rhe 
period  prescribed  by  the  Act,  after  service  of  tiio 
bankruptcy  order  by  Hallen  on  the  8th  of  ApciL  to 
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eomplTwith  the  requirements  of  the  notice,  or  to  satisfy 
&e  judge  that  he  had  a  oonnter-daim,  set-off,  or  cross- 
dsBumd  equal  to  or  exceediag  the  amount  of  the 
judgment  debt,  which  he  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained.  The 
petition  was  opposed  ay  the  appellant ;  and,  on  the 
3id  of  July,  1896,  the  registrar  in  buikruptcy, 
liter  hearing  evidence,  made  an~  order  to  the  effect 
that  the  petition  of  the  respondent  '*  be  and  the 
atme  is  hereby  dismissed  out  of  this  court." 

On    the    7th    of     August,    1896,    Manning,    J., 
sttting  8s    judge    in    bankruptcy,   made    an    order 
in  these  terms :  **  Upon    motion  made  to  me  this 
day  on    beiialf  of   the    above-oamed   Hugh   John 
Kmg "     (the     present     appellant)      "  and      upon 
reading   the  bankruptcy    notice    herein    dated    the 
Kventh  day  of  April  last,  and  the  s^daWts  of  the 
said  Hugh  John  King  and  of  Henry  White  sworn 
on  the  sixteenth  and  eighteenth  days  of  May  last, 
and  tiiere  being  no  appearance  for  the  judgment 
creditor,  upon  heariug  Mr.  Wise  as  oounsel  for  the 
■id  Hugh  John  King :  It  is  ordered  that  the  said 
bankruptcy  notice  issued  herein  by  the  said  Alexander 
HaUen  on  the  said  seventh  day  of  April  last  past, 
he  and  the  sajne  is  hereby  set  aside.    And  it  is  further 
deeUred  that  no  act  of  bamkniptoy  has  been  comndtted 
by  the  said  Hugh  John  King  under  tiie  said  notice  of 
the  gaid  seventh  day  of  Api^  last  past."    From  the 
terms  of  the  foregoing  order,  it  is  obvious  that  the 
rapondent  was  no  party  to  these  proceedings ;  and 
it  18  not  wonderful  that  Hallen,  tiie  judgment  creditor 
vho  took  out  the  notice,  should  not  have  appeared  in 
fiiem,  aeeing  that  he  had  obtained  full  payment  of  his 
debt  with  ^oets  more  than  two  months  previously. 
Independently  of  these  considerations,  tiieir  lordships 
are  of  opinion  that  the  order  of  the  learned  judge,  in  so 
far  as  it  declares  that  no  act  of  bankruptcy  had  been 
committed    by    the   appellant,     went   beyond     his 
jmifldiction,      and     was      unwarranted      by      the 
fianhn^tpy    Act    of     the    Colony.       These    Acts 
define,  with    great   nunuteness,   tne    various   ways 
iD^  which   an    act    of    bankruptcy    may   be    con- 
liitated,   one    of    them    beiog    by    a    bankruptcy 
notioe  under   section  4    (2)   of  the  principal  Act. 
Ifhea  an   application  is    made   for  a  sequestration 
Older,  which    complies  with    the   requirements    of 
Mctions  6,  7,  and  8  of  the  same  Act,  ample  discretion 
11  vested  in  the  judge  either  to  grant  or  refuse  the 
petition;  and,  if  a  sequestration  order  be  made,  it 
nay  subsequently  (section  5  (II.) )  be  discharged  or 
anspUed.      Bnt  whOst  the  judge  may,  in  his  dis- 
cretion, competently  refiue  to  follow  up  an  act  of 
bankruptcy  by  issuing  a  sequestration    order,    the 
statutes  give  him  no  jurisdiction  to  annul  an  act 
of  bankruptcy,  or  to  declare  that  it  never  was  com- 
Bntted.    There  is  no  authority  to  be  found  for  the 
procedure  of  the  learned  judge,  save  in  the  fifty-first 
of  the  general  rules  framed  by  tiie   court,  which 
provides  that  "when   the    judge  makes  an    order 
letting  aside  the  bankruptcy  notice,  he  may  at  the 
■me  time  declare  that  no  act  of  bankruptcy  has  been 
CQBmitted  by  the  debtor  under  such  notice."    Now, 
the  onJy  power  which  the  court  has  to  frame  rules  is 
CQofirmed  by  section  119  of  the  principal  Act,  and  it 
is  strictly    limited    to   rules   "for  ^e  purpose   of 
regulating  any  matter  under   this  Act.'       In  the 
fipinkm  of  their  lordships,  a  rule  empowering  the 
j^ge  to  make  a  declaration  that  no  act  of  bankruptcy 
bad  beoi  committed  under  the  notice  is  in  no  sense  a 
regnlaiion  either  framed  or  calculated  to  carry  out 
the  objects  of  the  Act.    It  is,  in  their  opinion,  the 
new  creation  of  a  jurisdiction  which  the  Legislature 
withheld,  it  is  inoonsisteDt  with  and  so  far  repeals  the 
plain  enactments  of  the  statute,  audjttakesaway  from 
cnditors  the  absolute  right  which  t^e  statute  gave 


them  of  founding  a  petition  for  a  sequestration  order 
upon  the  bankruptcy  notioe. 

Upon  the  hearmg  of  this  apx>eal,  it  was  maintained 
for  tiie  appellant  that  the  orders  of  the  court  below 
ought  to  be  reversed,  and  the  action  remitted  for  new 
trial,  upon  two  separate  grounds :  the  first  of  these 
being  tnat  certain  documentorv  evidence  had  been 
unduly  rejected  by  the  presiding  judge;  and  the 
second,  that  the  learned  judge,  instead  of  directing  a 
nonsuit,  ought  to  have  submitted  to  the  jury  certain 
issues  which  were  only  fitted  for  their  consideration. 
Their  lordships  do  not  think  that  either  of  these 
objections,  which  they  will  notice  in  their  order,  is 
well-founded. 

At  the  trial,  the  dedsion  of  the  registrar,  dated 
the  3rd  of  July,  1896,  dismissing  the  respondent's 
petition  for  an  order  sequestratinjg  the  appellant's 
estate,  was  admitted  witbout  objection.  But  an 
objection  was  taken  when  the  appellant's  counsel 
tendered  in  evidence,  "  the  full  written  judgment " 
delivered  by  the  registrar  on  that  occasion.  The 
document  thus  tendered  was,  in  their  lordships' 
opinion,  rightly  rejected  by  the  presiding  judge. 
Section  8,  sub-seotious  2  and  4,  of  the  New  South 
Wales  Act  of  1887,  give  the  registrar  no  jurisdiction, 
except  to  grant  or  to  dismiss  a  creditor's  petition  for 
sequestration.  The  terms  of  that  clause  and  of 
these  sub-sections  are  substantially  the  same  with 
those  of  section  7,  sub-sections  2  and  3,  of  tiie 
English  Bankruptcy  Act,  1883 ;  and  it  was 
held  by  the  Court  of  Appeal,  in  Ex  parte  Vitoria, 
42  W.  R.  529,  [1894]  2  Q.  B.  D.  387,  that  the 
decision  of  the  registrar,  affirming  the  insufficiency 
of  the  petitioning  creditor's  debt,  did  not  constitute 
res  judicata.  Lord  Esher,  M.B.,  observed,  "all  that 
he  {('€.,  the  registrar)  can  do  is,  to  refuse  to  make  a 
receiving  order  in  respect  of  the  judgment  debt. 
That  is  the  limit  of  his  discretion.  That  being  so,  the 
case  does  not  come  within  the  doctrine  of  res  judicata 
at  all.'*  In  their  lordships'  opinion,  these  observa- 
tions are  equally  applicable  to  the  statute  of  New 
South  Wales.  The  order  made  by  the  registrar  on 
the  3rd  of  July,  1896,  is  very  properly  confined  to  a 
simple  dismissal  of  the  respondent's  petition.  The 
reasons  by  which  he  was  infiuenced,  or  which  he  may 
have  thought  fit  to  assign  in  delivering  judgment, 
are  immaterial,  because  they  could  not  raise  an 
estoppel  against  the  respondent ;  and  the  document 
tendered,  Sit  had  been  adnutted,  would  have  amoimted 
to  nothing  more  than  hearsay  evidence  of  the 
opinion  of  an  individual  upon  points  whioh  he  had 
no  jurisdiction  to  determine. 

In  support  of  his  other  and  more  serious  objection 
to  the  conduct  and  result  of  the  trial,  the 
appellant's  counsel  mainly  relied  upon  the 
evidence,  as  shovring  or  tending  to  show 
that,  in  presenting  his  petition  for  a  sequestration 
order,  the  respondent  was  actuated,  not  by  an  honest 
wish  to  secure  payment  of  the  debt  which  the 
appellant  owed  him,  but  by  a  desire  to  effect  the  ex- 
clusion of  the  appellant  from  the  firm  of  H.  J.  King 
&  Co.  He  maintained  that  the  respondent's  resort  to 
sequestration  in  bankruptcy,  with  that  motive  and 
with  that  object,  constituted  an  abuse  of  the  process 
of  the  court,  and  a  fraud ;  and  that  the  judge  ought, 
in  some  form,  to  have  remitted  to  the  jury  the  question 
whether  the  respondent  had  been  g^^ilty  of  such 
abuse  and  fraud,  with  the  direction  that,  in  the  event 
of  their  answering  the  question  in  the  affirmative, 
they  ought  to  retrmi  a  verdict  for  the  appellant. 

TheAx  lordships  do  not  dispute  the  soundness  of 
the  proposition  that  a  plaintiff  or  petitioner,  who 
institutes  and  insists  in  a  process  before  the  bank- 
ruptcy or  any  other  court,  in  circumstances  which 
make  it  an  abuse  of  the  i;emedy  sought,  or  a  fraud 
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upon  the  oourt,  cannot  be  said  to  have  acted  in  that 
proceeding  either  with  reasonable  or  probable  oanae. 
But,  in  nsing  that  language,  it  becomes  necessary  to 
consider  what  will,  in  the  proper  lesal  sense  of  the 
words,  be  sufficient  to  constitute  what  is  genen^y 
known  as  an  abuse  of  process  or  as  fraud  upon  the 
court.  In  the  opinion  of  their  lordships,  mere  motive, 
however  reprehensible,  will  not  be  sufficient  for 
that  purpose;  it  must  be  shown  that,  in  the 
circumstaiioes  in  which  the  interposition  of  the 
court  is  sought,  the  remedy  would  be  unsuitable, 
and  would  enable  the  person  obtaining  it  fraudulently 
to  defeat  the  rights  of  others,  whether  legal  or 
equitable. 

In  liJx  parte  Gallimore,  2  Bose  424,  a  tenant  moved 
to  set  aside  a  commission  of  banloruptcy,  issued  at  the 
instance  of  his  landlord  upon  two  grounds,  (1)  that 
he  was  not  a  trader  within  the  meaning  of  the 
statutes  then  in  force,  and  (2)  that  the  commission 
had  been  taken  out  by  his  landlord,  contrary  to  the 
good  faith  of  their  mutual  contract,  with  the  object 
of  determining  his  mineral  lease.  The  Lord  Chan- 
cellor (Lord  Eldon)  directed  issues  to  try  the 
question  whether  the  applicant  was  a  trader. 
With  regard  to  the  second  ground  upon  which 
the  motion  was  based,  the  noble  and  learned 
lord,  in  giving  judgment,  observed,  "I  see  no 
reason  why  the  process  in  bankruptcy  should  not  be 
affected  by  the  same  species  of  fraud  which  would 
affect  and  set  aside  any  other  process  in  any  other 
court."  In  the  subsequent  case  of  Ex  parte 
Wilbran,  5  Madd.  1,  which  dex>ended  before  the 
Vice-Chancellor  (Sir  John  Leach),  a  mercantile 
firm  who  were  creditors  of  another  firm  arrested  its 
individual  partners,  all  of  whom  put  in  bail,  with 
the  exception  of  Wilbran,  who  remained  in  prison 
for  two  months,  when  he  was  made  bankrupt  by 
the  incarcerating  creditors.  Wilbran  then  petitioned 
to  supersede  the  commission,  on  the  ground  that  it 
had  been  unfairly  used  for  the  purpose  of  dissolving 
the  partnership  in  so  far  as  he  was  concerned.  The 
petition  was  opposed  by  the  creditor  firm,  who  did 
not,  apparently,  dispute  the  fact  that  they  desired 
and  int^ded  to  put  an  end  to  Wilbran's  connection 
with  his  firm,  but  pleaded  that  such  motive  was  not 
a  ground  of  interference,  either  on  general  equity, 
or  as  an  abuse  of  the  commission.  Sir  John 
Leach,  after  conferring  with  tibe  Lord  OhanceUor, 
dismissed  the  petition.  His  honour  said  *'that  a 
commission  was,  in  a  qualified  sense,  a  legal  right, 
like  an  action,  and  that  courts  of  justice  had  no 
concern  with  the  motives  of  parties  who  asserted  a 
legal  right.  In  Ex  parte  Harcowrt^  2  Bose  203,  the 
bankrupt  himself,  with  a  view  to  dissolve  the  partner- 
ship, procured  a  commission  to  be  issued  against 
him.  Being  the  bankrupt's  commission  it  could  not 
stand.  In  Ex  parte  GcUlimore  the  commission  was 
used  for  a  fraudulent  purpose.  He  fully  adopted  the 
principle  of  these  cases.  Here  it  appeared  uiat  the 
petitioning  creditors,  having  no  concert  with  the 
other  partners,  desired  to  operate  a  dissolution,  con- 
sidering it  an  advantageous  measure  for  them  that 
the  bankrupt  should  not  continue  in  a  firm  with 
which  they  nad  large  dealings.  There  was  in  this  no 
fraud,  and  it  is  not  enough  that  there  be  a  bye- 
motive  unless  there  be  fraud." 

The  very  intelUgible  principle  which  was  recog- 
nized in  Ex  parte  Wilbran  does  not  appear  to  their 
lordships  to  have  been  departed  from  in  ahv  of  the 
subsequent  decisions  which  were  brought  under  their 
notice  by  the  industry  of  the  appeUant's  counsel. 
Motive  cannot  in  itself  constitute  fraud,  although  it 
may  incite  the  person  who  entertains  it  to  adopt 
proceedings  which,  if  successful,  would  necessarily 
lead  to  a  &audulent  result ;  and  it  is  not  the  motive. 


but  the  course  of  procedure  which  leads  to  that 
result,  which  the  law  regards  as  constituting  fnnd. 
In  In  re  Davies,  25  W.  B.  239,  3  Oh«  D.  461,  ths 
Court  of  Appeal  refused  to  make  an  adjudication  in 
bankruptcy  where  it  was  clearly  ^own  that  the  pro- 
ceeding had  been  used  and  was  meant  to  be  usea  for 
the  illegitimate  and  fraudulent  purpose  of  extoriiiig 
money  from  the  debtor.  And,  again,  in  Ex  paHe 
Griffin,  28  W.  B.  208,  12  Ch.  D.  480,  the  same  court, 
although  there  was  a  good  petitioning  creditci'i 
debt,  and  an  act  of  bankruptcy  had  been  com* 
mitted,  refused  to  make  an  aajudioation.  The  ratio 
of  the  decision  was  thus  explained  by  James,  LJ. : 
**  1  think  I  never  knew  a  case  so  transparent  as  to  the 
fraud  with  which  the  whole  thing  was  conceived,  and 
the  oppression  which  it  was  intended  to  exerdse.  It 
woula,  I  think,  be  a  shocking  thing  for  any  court  of 
justice  in  a  dvilized  country  to  be  made  the  iustni- 
ment  of  proceedings  like  these." 

Ootmsel  for  the  appellant  argued,  with  great  plausi- 
bility, that  on  the  trial  of'  a  case  like  the  preeent, 
involving  the  inquiry  whether  the  proceedings  com- 
plained of  were  taken  without  reasonable  and  probable 
cause,  it  is  within  the  province  of  the  jury,  and  not  of 
the  judge,  to  find  the  facts  upon  which  the  question  of 
probable  cause  depends,  and  that  it  is  for  the  judge, 
upon  these  facts,  to  determine  the  qneetiovi  of  law. 
The  rule  was  so  laid  down  by  the  House  of  Lords 
m  Liiter  v.  Ferryman,  L.B.  4  H.  L.  621 ,  18  W.  B.  H.  L. 
Dig.   14.     Their  lordships  admit  the  propriety  sad 
cogency  of  the  rule  in  any  and  every  case  where  the 
faotsadmit  of  its  application*    But  it  appears  to  tiiem 
that    the   circumstances    of   the   present    case,   as 
these     are     disclosed     in     the     evidence    of   tlM 
appellant,  are  very  different  in  their  character  from 
the    facts,    as    appearing   in    the   evidence,   with 
which  noble  and  leamea   Icnrds   had   to    deal    in 
Lister   v.    Ferryman.       It     certainly    is    not    tiie 
duty  of  the  presiding  judge  to  suboiit  any  issue 
of  fact  to  the  jiuy  which  is  not   fairly  raued  by 
the   evidence.      There  is,    no  doubt,    evidence  by 
the  appellant  tending  to  show  that  ^e  respondent, 
in    x>etttioning     for    a    sequestration     order,    wu 
infiuenced  by  a  desire  to  get  the  appellant  out  of  the 
firm  of  H.  J.  King  &  Cio.    But  their  lordships  hafs 
been  unable  to  find  in  ^e  evidence  any  fact  or  oir- 
cumstance  calculated  to  raise  the  question  whether,  in 
petitioning  for  sequestration  of  Uie  appellaaf  s  estate, 
the  respondent  had  committed  a  fraud  upon  the  lav 
or  upon  the  court ;  and,  in  their  opinion,  the  learned 
judge  would  not  have  been  justified  in  raising  such  an 
issue,  even  if  he  had  heen  invited  to  do  so. 

Their  lordships  are  satisfied  that,  in  point  of  fact,  no 
such  issue  was  raised  by  the  appellant  in  either  of  the 
courts  below.  There  is  no  reference  to  it  in  the  note 
made  by  the  presiding  judge  of  the  argument  of  tiie 
appellant's  counsel  against  the  respondent's  motion 
for  a  nonsuit ;  and,  what  is  of  more  importance,  it  ii 
not  raised  in  the  memorandum  for  a  role  ni$i  which 
was  filed  by  the  appellant.  In  tiiat  document,  it  ii 
pleaded  (Art.  7)  that  the  learned  judge  ought  to  have 
ascertained  by  the  verdict  of  the  jury  whether  the 
resx)ondent  presented  his  bankruptcy  petition  for  the 
concealed  purpose  of  forcing  the  appeUant  out  of  the 
partnership  of  H.  J.  "Kmg  &  Co. ;  and  also  (Art  11) 
ought  to  have  directed  the  jury  t^t  '*  the  presentation 
of  a  petition  for  an  ulterior  private  purpose  other  than 
the  equal  distribution  of  a  debtor's  assets  is  a  fraud 
upon  the  court  of  bankruptcy."  A  direction  in  these 
t^rms  would,  according  to  weir  lordships'  opinioD, 
have  been  dearly  erroneous.  A  desire  and  intention, 
on  the  part  of  the  petitioning  creditor,  to  terminate  a 
partnenhip  connection  between  the  debtor  and  a  firm 
which  owed  money  to  him  and  to  Mr.  Wood, 
whcon  he  represented  as  agent,  is  sunply  a  bye- 
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motive,  which  would  not  taint  his  procedure  unless 
there  were  proof  of  positive  fraud,  which  is  absent 
in  this  case.  It  was  not  necessary  for  the  leamf d 
jodge  to  submit  any  question  to  the  jury  as  to  the 
alleged  mottve  of  the  respondent;  because,  on  the 
UBumption  that  it  did  exist,  which  has  never  been 
seriously  disputed,  there  are  no  )egal  grounds  for 
coining  to  the  conclusion  that  the  respondent  had 
acted  without  reasonable  and  probable  cause. 

Their  lordships  will  therefore  humbly  advise  Her 
Majesty  to  affirm  the  judgment  appealed  from.  The 
appellant  mnst  pay  to  the  respondent  his  costs  of  this 
appeal 

Solicitors  for  the  appellant,  Claphamt  Fitch,  &  Co, 

Solicitors  for  the  respondent,  Snow^  Siiow,  cfc  Fox, 


OTourt  of  ^appeal. 


From  Q.  B.  Div.  i 

(A..  L.  Smith,  Bigby,  and  /  Dec.  2. 

Collins,  L.JJ.)  ) 

Hall  v.  Cox.  (a.) 

L(Mery — Prize  competition — Prediction  of  number    of 
births  and  deaths  in  London  in  a  given  week — Chance 

A  newspaper  proprietor  advertised  in  his  paper  that 
a  fHze  of  £1,000  would  he  given  to  the  person  who 
correctly  predicted  the  number  of  births  {male  and  female) 
and  deaths  in  London^  as  disclosed  by  the  Registrar- 
GtneraVs  returnSt  during  the  week  in  which  the  particular 
number  of  the  paper  was  published.  Each  prediction 
had  to  he  written  on  a  voucher  printed  in  the  paper,  and 
fonearded  to  the  proprietor, 

Udd,  that  the  competition  was  not  a  lottery. 

Appeal  by  the  plaintiff  from  the  judgment  of 
Lawrance,  J.,  at  the  trial  of  the  action  with  a  jury  at 
Leeds.    The  facts  were  as  follows : 

The  defendant  was  the  proprietor  of  a  paper  called 
the  Socket.  He  announced  in  the  issue  of  the  paper 
for  the  nth  of  December,  1897,  that  a  prize  of  £1,000 
vaa  offered  for  a  correct  prediction  of  the  number  of 
male  and  female  births  and  the  number  of  deaths  in 
London  during  the  week  ending  the  11th  of  December, 
1897.  The  competitors  had  to  fill  in  and  sign  the 
accompanying  voucher,  paste  it  on  a  sheet  of  paper, 
and  send  it  with  a  coupon  out  from  the  front  page  of 
the  Rocket  in  accordance  with  the  instructions  given. 
The  voucher  contained  the  following  words,  **  I  say 
that  the  number  of  births  and  the  number  of  deaths 
in  London  during  the  week  ending  the  11th  of 
December,  1897,  as  disclosed  by  the  Begistrar-G«nerars 
Rtoxns,  will  be — "  Then  followed  spaces  for  the 
competitor  to  insert  the  number  of  births  (male),  births 
(female),  and  deaths.  The  answers  were  to  be  sent 
in  80  as  to  reach  the  office  of  the  Rocket  not  later  than 
the  fitst  post  on  the  10th  of  December.  Competitors 
vere  not  limited  to  one  prediction,  but  each  prediction 
had  to  be  written  on  a  voucher  cut  from  the  current 
iBsae  of  the  paper.  If  more  than  one  correct  predic- 
tion was  received  the  £1,000  would  be  divided  The 
ad?^tisement  also  stated  that  according  to  the 
Begistrar-Gteneral's  returns  the  number  of  births  and 
the  number  of  deaths  in  London  during  the  week 
ending  the  12th  of  December,  1896,  were  as  follows, 
hirtha  (males)  1,342,  ditto  (females),  1,213;  deaths, 
l,o38.» 


The  plaintiff  allegt'd  that  he  had  sent  in  a  correct 
prediction  and  brought  this  action  Mgainst  the 
defendant  to  recover  the  £1,000.  The  action  was 
tried  without  pleadings,  and  the  Oeft-nce  raised  at  the 
trial  was  that  the  plaintiff's  answer  had  never  been 
received.  The  jury  found  a  verdict  for  the  plaintiff, 
but  on  the  application  of  counsel  for  the  defendant, 
Lawrance,  J.,  entered  judgment  for  the  defendant  on 
the  ground  that  the  competition  was  a  lottery.  The 
plaintiff  appealed.  The  defendant  had  died  since  the 
trial  of  the  action,  nnd  his  personal  representatives 
had  been  served  in  the  notice  of  appeal,  but  they  did 
not  appear. 

Brooke  Little,  for  the  plaintiff. — The  learned  judge 
was  wronfiT  in  hoMing  that  this  competition  was  a 
lottery.  Tbe  winning  of  the  prize  by  making  a 
correct  prediction  was  not  dependent  on  mere  chance. 
This  competition  afforded  scope  for  the  exercise  of 
some  degree  of  skill — namely,  in  the  making  a  calcula- 
tion from  the  returns  of  the  Registrar-General  for 
previous  years  as  to  the  probable  number  of  births 
and  deaths  in  London  durmg  the  week  in  question. 

He  referred  to  Caminada  v.  Hulton,  60  L.  J.  M.  0. 
116;  Mcyrris  v.  Blackman,  2  H.  &  C.  912,  12 
W.  R.  C.  L.  Dig.  80;  Taylor  v.  Smetten,  11  Q.  B.  D. 
207,  31  W.  R.  Dig.  115 ;  Barclay  v.  Pearson,  42  W.  R. 
74,  [1893]  2  Ch.  154 ;  Stoddart  v.  Sagar  44  W.  R. 
287,  [1895]  2  Q.  B.  474. 

A.  L.  Smith,  L.J. — In  my  opinion  this  competition 
was  not  a  lottery.  The  cases  show  that  to  constitute  a 
lottery  the  matter  must  be  one  depending  entirely  on 
chance.  The  solution  of  the  question  in  this  case  did 
not  depend  entirely  on  chance.  Although  it  depended 
largely  on  chance,  there  was  an  element  of  statistical 
inquiry  brought  into  the  matter.  The  paper  itself 
gave  the  number  of  births  and  deaths  during  the 
corresponding  week  in  the  previous  year.  That  would 
serve  as  a  start  for  the  competitors  to  make  inquiries, 
and  thus  an  element  of  investigation  and  research  was 
introduced  into  the  competition,  and  the  successful 
prediction  was  not  entirely  due  to  chance.  In 
Caminada  v.  Hulton  a  Divisional  Court,  consisting  of 
Day  and  Lawrance,  JJ.,  held  that  an  offer  of  prizes 
to  any  purchaser  of  a  book  who  should  fill  up  a 
coupon  with  the  names  of  the  winning  horses  in 
certain  races  about  to  take  place  was  not  a  lottery, 
upon  the  ground,  as  I  understand,  that  the  skilled 
knowledge  of  the  competitor  for  the  prize  was  an 
ingredient  in  the  matter,  and  their  view  has  been 
confirmed  in  Stoddart  v.  Sagar,  The  appeal  must  be 
allowed. 

RiOBY  and  Collins,  L.JJ.,  ooncurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  H.  G,  Campion,  for  Muir 
Wilson,  Sheffield. 


From  Q.  B.  Div.  ) 
(A.  L.  Smith,  Rigby,  and  | 
Yaughan  Williams,  L.  JJ.)  j 


Nov.  30. 


(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister^ 

^t-Law- 


BoNNBB  V,  Tottenham  and  Edmonton  Permanent 
Investment  Buildinq  Society,  (a.) 

Landlord  and  tenant  —  Lease — Assignment — Sub-lease 
by  way  of  mortgage — Original  lessee  compelled  to  pay 
rent — Right  of  original  lessee  to  recover  from  sub' 
lessee  of  assignee* 

The  plaintiffs,  being  the  lessees  of  premises,  assigned 
their  term  to  P,,  who  sub-let  the  premises  to  the  defend- 

(a.)  Reported  by  F.  G.  RuoEjai,  Esq.,  Barrister- 

ftt-Law, 
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ants  /or  the  vendue  of  the  term,  except  the  last  day,  by 
way  of  mortgage.  The  mortgage  contained  a  covenant  on 
the  part  of  the  defendants  that,  if  they  entered  into 
possession  of  the  premises  under  their  powers,  and  received 
the  rents  and  profits,  they  would  pay  the  rent  reserved  by 
the  original  lease,  Tfie  defendants  entered  into  possts^ 
sion,  and  P.  became  bankrupt.  The  defendants  did  not 
pay  the  rent  reserved  by  the  original  lecue,  and  the  lessor 
compelled  the  plaintiffs  to  pay  it. 

Held,  that  the  plaintiffs  were  not  entitled  to  recover 
from  the  defendants  the  amount  so  paid  for  rent. 

Moule  V.  Garrett,  18  W.  R.  697,  20  Ibid.  416, 
L.  R.  0  Ex.  132,  7  Ibid.  101,  explained. 

Appeal  from  the  judgment  of  Channell,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  by  lessees  who  had  assigned 
their  lease  to  I'ecover  from  mortgagees  of  their 
assignee  £97,  the  amount  of  ground-rent  which  they 
had  been  compelled  to  pay  to  the  lessor. 

By  a  lease  dated  the  3rd  of  April,  1882,  Henry 
Moore  demised  the  premises  in  question  to  the 
plaintifPs  for  a  term  of  ninety-nine  years  at  a  rent 
of  £20  per  annum. 

On  the  5th  of  April,  1889,  the  plaintiffs  assigned 
the  term  to  one  Price,  who  covenanted  to  pay  the 
rent  and  to  indemnify  the  plaintiffis  therefrom. 

On  the  18th  of  October,  1889,  Price  mortgaged  the 
premises  to  the  defendants  by  a  sub-demise  of  the 
term  except  the  last  day,  as  security  for  certain 
advances  made  by  them  to  him.  The  mortgage  con- 
tained a  covenant  on  the  part  of  the  defendants  that, 
if  they  entered  into  possession  of  the  premises  under 
their  powers  and  received  the  rents  and  profits,  they 
would  pay  the  rent  reserved  by  the  lease  of  the  3rd 
of  April,  1882. 

In  1890  the  defendants  entered  into  possession  of 
the  premises  and  remained  in  possession  and  in 
receipt  of  the  rents  and  profits. 
In  1891  Price  was  adjudicated  bankrupt. 
The  defendants  did  not  pay  the  rent  which  accrued 
due  while  they  were  in  possession,  and  the  lessor 
compelled  the  plaintiffs  to  pay  it. 

At  the  trial  of  the  action  Channell,  J.,  held  that 
the  plaintiffs  were  not  entitled  to  recover  the  amount 
from  the  defendants,  and  gave  judgment  for  the 
defendants, 
llie  plaintifih  appealed. 

R.  M.  Bray,  Q.C.,  and  Tindal  Atkinson,  for  the 
plaintiffs. 

Jelf,  Q.C.,  O.  Spencer  Bower,  and  Qrimwood  Mears, 
for  Uie  defendants. 

Cur.  adv.  vvU. 

Nov.  30. — A.  L.  Smith,  L.J.,  read  the  following 
jadgmant:  This  is  an  action  by  plaintiffs  who  are 
lessees  of  premises  for  a  long  term  to  recover  from  the 
defendants  £97,  being  rent  they  have  had  to  pay  to 
their  lessor  under  the  covenants  in  their  lease,  which 
rent  accrued  during  the  time  the  defendants  were  in 
possession  of  the  premises  as  mortgagees  by  way  of 
demise  from  an  assignee  of  the  term.  Between  the 
plaintiffi  and  the  defendants  there  exists  neither  con- 
tract nor  privity  of  estate ;  the  defendants  were  not 
liable  to  pay  to  the  plaintiffs  the  rent  in  question,  nor 
were  they  liable  to  pay  it  to  tiie  plaintiffs'  lessor.  In 
ther*e  circumstances  my  brother  Channell  gave  judg- 
ment for  the  defendants,  being  of  opinion  that  the 
action  was  not  maintainable,  and  that  the  principle  of 
the  decision  in  Moule  v.  Garrett,  18  W.  K.  697,  20 
Ibid.  416,  L.  B.  6  Ex.  132,  7  Ihid.  101,  did  not  apply, 
the  defendants  being  under-lessees  and  not  assignees 
of  the  term  as  in  the  case  dted.  My  brother  Channell 
held,  as  I  read  his  judgment,  that  no  request  by  the 
defendants  to  the  plaintiffs  to  pay  their  lessor  the  rent 


in  question  on  their  behalf  could  be  implied  vhereoi 
to  maintain  the  action,  and  I  am  of  opmioa  th%t  ki 
was  right. 

The  facts  are  these.    On  the  3rd  of  April,  1882,  tl 
owner  of  the  premises,  fiCoore,  demised  them  to 
plaintiffs  for  a  term  of  ninety-nine  years  at  the 
of  £20  per  annum,  which  the  plaintiffs  covenanted 
pay.    (%i  the  5th  of  April,  1889,  the  plaintiffs  asrigiu 
to  Price  the  residue  of  the  term,  Price  covenant^ 
with  the  plaintiffs  to  pay  the  covenanted  rent 
indemnify  the  plaintiffs  therefrom.    On  the  18th 
October,  1889,  Price  demised  by  way  of  mortgage 
term  less  one  day  to  the  defendants  to  secure  advuu 
made  by  them  to  him,  and  the  defendants  covenant 
with  Pnce  that,  if  they  should  enter  into  p( 
of  the  premises  and  receive  the  rents  and  profits,  thi 
would  pay  the  yearly  rent  of  £20  per  annum 
by  the  lease  of  the  3rd  of  April,  1882.     In  Ko?eml 
1891,  Price  w&s  adjudicated  bankrupt.    The  defei 
ants  have   entered  into   possession  of  the  prei 
under  their  mortgage,  and  have  received  the 
and  profits  thereof  in  part  satisfaction  of  their  moi 
gage  debt,  and  they  ha?e  remained  in  pjssei 
ever  since.    The  defendants  have  not  paid  the 
which  accrued  whilst  they  were  in  possession, 
Moore,  the  landlord,  has  compelled  the  plaintiffs, 
lessees,  under  the  covenant  in  their  lease  with  him, 
do  so;    they  have  done  so,  and  they  now  sue 
defendants  to  recover  the  amount  they  have  thus 
to  pay  to  Moore. 

It  is  clear  that  no  contract  or  privity  of 
exists  between  the  plaintiffiB  and  the  defendants, 
between  the  original  lessor,  Moore,  and  the  defc 
ants ;  and,  unless  there  be  circumstances  from 
a  request  to  pay  can  be  implied,  or  in  other  wordaj 
contract  can  oe  implied  between  the  defendants  i 
the  plaintiffiB  that  the  defendants  would  indemnify 
plaintiffs  if  they  paid  to  their  landlord  the 
accruing  whilst  they,  the  defendants,  were  in 
sion,  t^ere  are  no  drcumstanoes  which  will  snpi 
an  action  by  the  plaintiff  against  the  defendants 
recover  the  amount  so  paid.  It  is  true  that  Mc 
ooidd  sue  the  plaintiffs,  his  lessees,  upon  their  ooi 
nants  with  him  in  the  lease.  It  is  also  true  that 
plaintiff^,  the  lessees,  could  sue  their  assignee,  Prii 
upon  his  covenant  with  them.  It  is  also  true 
Price  could  sue  the  defendants,  his  under-I 
upon  their  covenant  with  him.  But  how  can 
plaint^s  sue  the  defendants  ?  I  omit  Price's 
in  bankruptcy,  for  he,  in  my  opinion,  does  not 
this  case.  It  is  said  that  the  case  of  Moule  v. 
shows  that  the  plaintiflk  can  sue  the  defendants 
recover  what  they  have  been  oompdled  to  p«f 
their  lessor,  and  that  this  case  falls  within  the  pEimi*' 
pie  of  that  case.  Now  what  was  the  case  of  Moult 
V.  Qarrett  ?  It  was  a  case  in  which  there  had  been 
two  assignments  of  the  term,  the  defendant  being  the 
second  assignee  thereof.  First  of  all  there  was,  as 
here,  a  lease  from  the  lessor  to  the  lessee,  Moule,  the 
plaintiff  in  the  action,  containing  the  usual  oovenanti 
by  a  lessee.  Moule  afterwards  assigned  the  term  to 
Bartley,  who  afterwards  assigned  the  term  to  the 
defendant  Garrett,  who  then  coomiitted  breaches  d 
covenants  in  the  lease.  Moule,  having  been  compelled 
under  Ids  covenant  with  his  lessor  to  pay  to  him 
damages  for  these  breaches  committed  by  the  defendant 
Garrett,  the  assignee  of  Hartley,  sued  Garrett  to  reoover 
the  amount  so  paid  by  him,  Moule,  to  his  lessor.  It 
was  held  that,  innsmuch  as  both  the  plaintiff  and  the 
defendant  were  compellable  to  pay  to  the  original 
lessor  tiie  damages  accruing  to  him  for  the  breaches 
of  covenant  by  the  defendant  whilst  asngnee  of  the 
term,  the  former  by  reason  of  his  covenant  with  the 
original  lessor  and  the  latter  by  reason  of  his  being 
assignee  of  the  term   and   having   committed   the 
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breaches  wMlst  assignee,  and  inasmuch  as  the  plaintiff 
had  been  oompelled  to  pay  damages  to  his  lessor  for 
tbese  breaches  of  covenant  by  the  defendant,  whi^h 
the  defendant  was  also  compellable  under  privity  of 
estate  to  j>ay  to  the  lessor,  he,  the  defendant,  was 
liable  to  indemnify  the  plaintiff  in  respect  of  these 
payments    of    which    the    defendant   had   had   the 
benefit.      For,   as  WiUes,  J.,  puts  it  in  Eoherts  v. 
Orowe,    li.   E.   7  C.   P.   629,   at  p.   637,   20  W.   R. 
C.  L.  Dig.  18,  the  lessee  is  liable  for  breaches  of 
covenant  committed  by  the  assignee,  but  being  only 
■eoondarily  liable  he  has  his  remedy  over  against  the 
person  primarily  liable — that  is,  the  assignee.    The 
ToHo  decidendi  of  Moule  v.  Garrett  is  this :  If  A.  is 
eompeUable  to  pay  B.  damages  which  C  is  also  com- 
pellable to  x>ay  B.,  then  A.,  having  been  compelled  to 
pay  B  ,  can  maintain  an  action  against  C.  for  money  so 
paid,  for  the  circumstances  raise  an  implied  lequest 
by  C.  to  A.  to  make  such  payment  in  his  case.    In 
other  words,  A.  can  call  upon  0.  to  indemnify  him : 
see  the  notes  to  Lampleigh  v.  Brathwait,  1  Smith's 
Leading  Gases,  at  p.  160  (9th  ed.),  and  cases  there 
ctttd.    To  raise  this  implied  request  both  A  and  0. 
must,  in  my  judgment,  be  compellable  to  pay  B., 
otherwise,  as  it  seems  to  me,  the  payment  by  A.  to  B. 
10  &r  as  regards  C.  is  a  voluntary  payment,  which 
raises  no  implication  of  a  request  by  C.  to  A.  to  pay. 
If  Coohburo,  C.  J.,  in  bis  alternative  reason  in  MouU 
V.  Garrett  for  holding  the  defendant  liable  meant  this 
by  the  expression  "  by  the  legal  default  of  another," 
I  agree ;  bat  if  it  means  by  a  default  for  which  he 
was  not  compellable    to   pay  in  that  case   to    the 
original  lessor,   I  do  not  agree,   a&d  none  of  the 
other  learned  judges  who  decided  that  case  adopted 
what    Cockbozn,     C.J.,     then    said,     and,     indeed, 
Willes,  J.,  expressly  points  out  that  the  obligation 
of  the  contract  must  be  conmion  to  the  plaintiff  and 
the  defendant,  and  the  whole  benefit  must  be  taken 
hy  the  defendant.      In  the  present  case  the  defend- 
ants are  underlessees  of  an  assignee  of  the  term,  and 
srenot  liable  at  all   to  the  original  lessor  for  rent 
whanever  it  accrued,  there  being  between  them  and 
the  original  lessor  neither  contract  nor  privity  of 
flrtate»  and  there  is  no  suggestion  that   tiiere  were 
foods   upon    the    demised     premises    available    for 
distress  other  than  the  goods  of  the  mortgagor  Price, 
e?eD  if  this  would    have   sufficed   to    maintain   the 
adion,  abont  which  I  say  nothing,  for  it  is  not  before 
Be.  The  above,  in  my  judgment,  is  what  was  decided 
in  Monde   v.   Garrett,  and   the   present   case,  as   it 
appears  to  me,  is  an  attempt  to  stretch  the  decision 
of  that  case  and  to  say  that  the  principle  therein  laid 
down  applies  equally  to  the  case  of  an  underlessee 
of  an  assignee  who  is  not  compellable  to  pay  the 
original  lessor  as  to  the  case  of  an  assignee  who  is 
compellable  to  pay  the  original  lessor.      It  will  be 
seen  upon  looking  at  the  case  of  Penley  v.   Watts,  7 
M.  &  W.  601,  at  p.  608,  that  Parke,  B.,  deals  with 
this  exact  point.       He  says :  "  The  lessee  and   his 
asDgnee  are  liable  to  precisely  the  same  extent,  and 
file  assignee  is  a  surety  for  the  lessee,  but  that  is  not 
the  case  in  a  sub-lease."      And,  again,  in  Moule  v. 
Oarrettf  in  the  Exchequer  Chamber,  when  it  was  sug- 
gested that  the  case  of  an  underlessee  of  an  assignee 
sod  an  assignee  of  an  assignee  were  the  same,  Black- 
born,  J.,  said :    "  No  ;  because  the  underlessee  has 
never  come  under  any  obligation  to  the  lessor,  but 
hete  the  defendant,  by  taking  the  same  estate  which 
file  plaintiff  had,   has   become  liable   to  tiie  same 
obligation,*'  and  this  is  the  foundation  of  the  judg- 
ment of  the  Court  of  Exchequer  delivered  by  Chan- 
n^H,  B.,  and  the  ground  upon  which  the  judgment 
vas  upheld  in  the  Exchequer  Chamber.      The  fact 
that  m  this  case  the  defandants  covenanted  with 
Price,  the  assignee,  that  if  they,  the  defendants,  be- 


came mortgagees  in  possession  they  would  pay  the 
rent,  gives  Price  a  remedy  against  them  subject  to 
any  set-off  which  may  exist  between  him  and  them, 
and  does  not  give  the  present  plaintiffs  a  right  of 
action  against  them.  In  my  judgment,  for  the 
reasons  above,  this  action  is  not  maintainable.  I 
agree  in  the  judgment  of  my  brother  Ohannell  and 
think  that  this  appeal  must  lie  dismissed  with  costs. 

BlOBT,  L.J.,  reiid  the  following  judgment :  The 
only  question  in  this  case  is  as  to  the  liability  of  the 
defendants,  who  ar«  mortgagees  by  sul>-lea8e  of  an 
assignee  of  a  lease  originally  granted  to  the  plaintiffs, 
to  indemnify  the  plaintiffs  in  respect  of  rent  recovered 
by  the  lessor  against  them  on  their  covenant  in  the 
lease.  The  mortgagees  entered  into  possession  of  the 
leasehold  property  by  virtue  of  their  sub-term  in 
1890,  and  the  assignee  became  bankrupt  in  1891. 

No  sr,  primd  facie,  a  sub-lease  of  a  lessee  or  assignee 
of  a  term  comes  under  no  liability  to  the  original 
lessor,  either  for  payment  of  rent  or  performance  of 
covenants  in  the  orii^nal  lease.     This  is  true,  whether 
the    sub-lease    be   by  way   of    sale  or  by  way  of 
mortgage,  and  entry  into  possession  of  the  sub-term 
does  not  make  the  sub-lessee  liable  to  the  lessor.     Bat 
it  is  said  that  the  present  case  is  distinguishable  from 
the  ordinary  case  by  the  fact  that  uie  mortgagees 
expressly  covenanted  with  their  mortgagor  (assiguee 
of  the  lease)  that,  if  they  entered  into  possession, 
they  would  out  of  the  rents  and  profits  rtcuived  by 
them  (among  other  things)  pay  the  rent,  and  that 
they  have  been,  as  they  have,  in  possession  durins 
the  whole  time  during   which  the  rents  recoverea 
by  the  lessor  against  the  plaintiffs,  original  lessees, 
have  been  accrumg.    The  argument  is  tliat  they  are 
thus  placed  in  the  position  of  the  defendants  in  Moule 
V.   Garrett,   who   were  held  liable  to  repay  to  the 
plaintiff   money    which   the  latter  had    been  com- 
pelled to  pay  to  the  original  lessors  for  breach  of 
covenant  in  the    original  lease.     In  that  case  the 
plaintiff,  like  the  phon tiffs  here,  was  original  lessee, 
who  had  assigned  the  term   before  the  breach  on 
which  he  was  sued,  but  the  defendants  were  not,  like 
the  defendants  here,  holders  of  a  sub-term,  but  were 
the  actual  owners  at  the  time  of  the  breach  by  puisne 
assignment  of  the  whole  of  the  original  term,  and  in 
that   capacity  liable,  by  privity  of  estate,   to    the 
original  lessors  for  the  very  damages  which  had  been 
recovered  by  them  against  the  original  lessee,  who  in 
the  action  was  seeking  to  recover  them  over.     Both 
plaintiff  and  defendants  were  under  a  direct  obliga- 
tion to  pay  the  rent  to  the  lessors,  but  the  defendants 
reaped  all  the  benefit  of  the  payment.    It  was  treated 
as  plain  that,  as  between  the  plaintiff  and  defend- 
ants, the  liability  of  the  defendants  to  the  original 
lessors   by    privity    of    estate   was    in    the    nature 
of     a    primary    liability,    that     of     the    plaintiff 
by    privity    of    contract    being    secondary ;     and 
on  this   ground  the  plaintiff  was  held  entitled  to 
recover  over  against  the  defendants,  as  though  he 
was  in  a  manner  surety  for  them  for  payment  of 
their  debt.    Here  there  is  no  privity  either  of  estate 
or  contract  between  the  defendants  and  either  the 
original  lessor  or  the  plaintiff,  so  that  there  can  be 
nothing  analagous  to  the  relation  of  principal  and 
surety  between  them.      The  reasoning  in  Moule  v. 
Garrett,  therefore,  has  no  application. 

If  the  assignee  had  been  solvent,  the  plaintiffs 
would  have  had  a  sufficient  remedy  in  recourse  to 
him.  The  fact  of  his  having  become  bankrupt  can 
give  no  right  of  action  against  the  defendants  on  the 
principle  of  Moule  v.  Garrett  which  did  not  otherwise 
exist.  The  Legislature  has  made  provision  in  the 
Bankruptcy  Acts  for  the  adjustment  of  rights  of 
bankrupt  holders  of  leases  and  other  parties  interested, 
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and  it  is  ia  bankruptcy,  if  anywhere,  that  the  plain- 
tifib  most  find  their  remedy. 

Vaughan   Williams,    L.J..  read   the    following ' 
judgment:   In  this  case  Moore  by  an  indenture  of 
lease  dated  the  3rd  of  April,  1882,  let  to  the  plaintiffs  ! 
two    houses    numbered    12  and    14,    Lordship-lane,  ! 
Tottenham,  at  the  yearly  rent  of  £20.     The  plaintiffs 
on  the  5th  of  April,    1889,  assigned    the    term  to  ' 
Edward  Price,  who  covenanted  to  pay  the  rent  of 
£20  a  year  reserved  by  the  lease  of  the  3rd  of  April, 
1882,  and  to  indemnify  the  plaintiffs  therefrom.     By  , 
an  indenture  of  mortgage  dated  the  18th  of  October, 
1889,  Price,  in  consideration  of  the  sum  of  £400  lent 
him  by  the  defendants,  the  Tottenham  and  Edmonton 
Permanent  Investment  Building  Society,  demised  to  < 
the  deft'ndants  the  said  houses  for  the  remainder  of 
the  said  term  of  ninety -nine  years  except  the  last  day  . 
of  such  term  by  way  of  mortgage  for  securing  to  the  ' 
society  the  payment  by  the  mortgagor  of  180  advance  : 
instalments  of  £3  I4s.  each,  payable  monthly,  and  | 
ail  fines  and  other  sums  which  according  to  the  rules 
of  the  society  might  become  payable  by  him.     The  ' 
mortgaflre  deed  provided  for  the  mortgagor  remaining  , 
in  possession  until  default  by  the  mortgagor  in   the 
payment  of  the  instalments  and  fines  or  in  the  pay- 
ment of  the  rent  reserved  by  the  lease  under  which 
the  mortgagor  held,  and  that,  if  such  default  should 
be  made,  the  society  might  distrain  for  the  amount  of 
the  monthly  payments  and  fines,  and  the  amount  of 
any  payments  made  by  the  society  undnr  the  powers 
thereby  conferred  upon  them,  as  for  rent  in  arrearupon 
a  common  demise,  and  might  enter  into  possession 
of  the  premises  or  the  rents  and  profits  thereof,  and 
might  demise  or  sell  the  premises,  and  should,  out  of 
moneys  so  received  by  them,  whether  the  same  were 
the  rents  and  profits  or  purchase-  money,  pay  in  the 
first  place  the  rent  reserved  by  the  lease  under  which 
the  mortgagor  held,  and,  in  the  next  place,  retain  for 
the  said  society  all  advance  instalments,  fines,  &c., 
and  also  such  further  sum  of  money  as  should  be 
equivalent  to  the  sum  which,  according  to  the  rules 
of  the  society,  would  have  to  be  paid  by  the  mort- 
gagee in  case  be  were  about  to  redeem,  and  pay  the 
surplus,  if  any,  to  the  mortgagor.     Price  has  become 
bankrupt,    and     the    defendants    have    gone    into 
possession.     There  is  no  evidence  what  rents,  profits, 
or  proceeds  they  have  actually  received.     The  only 
remaining  fact  is  that  the  plaintiffs  have  been  called 
on  to  pay,  and  have  paid,  the  principal  rents  since 
April,  1892. 

The  question  raised  in  this  case — namely,  whether 
an  underlessee  who  is  a  mortgagee  by  way  of  demise 
from  an  assignee  of  the  lessee,  and  who  is  in  posses- 
sion of  the  demised  lands,  can  be  sued  for  money  paid 
by  the  lessee,  who  has  been  compelled  according  to 
his  covenant  to  pay  the  rent  reserved  by  the  principal 
lease,  has  not,  so  far  as  I  know,  been  directly  deter- 
mined until  now.  It  is  plain  that,  generally  speaking, 
an  underlessee,  whether  holding  of  the  lessee  or  of  the 
assignee  of  the  lessee,  cannot  be  under  any  obligation 
to  indemnify  the  lessee  against  the  claim  of  the  lessor  for 
the  rent  reserved  by  the  lease,  because  the  underlessor 
generally  is  presumed  to  indemnify  the  underlessee 
against  the  rent  payable  by  the  principal  lease  (see 
Joms  V.  Morris,  3  Ezch.  742).  and  the  payment  of 
the  rent  would  not  therefore  be  for  his  refief.  The 
case  of  Moule  v.  Oarrett  does  not  determine  the 
question,  although  it  goes  far  to  define  the  principles 
upon  which  the  question  must  be  decided.  In  Moule 
V.  Oarrett  the  defendants  wero  not  underlessees,  but 
assignees  of  the  term,  and  the  g^>und  upon  which 
they  were  held  to  be  liable  was  that,  the  lessee  and 
the  defendants  both  being  liable  to  the  lessor  upon  all 
the  oovenants  in  the  lease,  which  ran  with  the  land. 


the  former  by  contract  and  the  latter  by  privity  of 
estate,  the  defendants,  having  had  the  whole  benefit 
for  which    the  covenant  was   entered  into  by   the 
plaintiff  as  lessee,  were  liable  to  recoup  to  the  plaintiff' 
the  amount  which  he  had  been  compiled  to  pay  the 
lessor  for  breaches  of  covenant  occurring  daring  the 
defendants*  possession.    Cbannell,  B.,  in  delivering 
the  judgment  of  the  majority  of  the  court,  says  :  '*  It 
is  true  that  there  is  no  express  covenant  between  the 
parties,  but  they  are  each  liable  to  the  les83r  for  the 
performance  of  the  covenants ;  they  are  each  directly 
liable,  and  the  lessor  may  sue  either  at  his  option ; 
but  the  assignee  having  at  the  time  the  estate  wliich 
has  been  the  consideration  for  the  covenants  ought, 
as  between  himself  and  the  li»ssee,  to  perform  them  '* ; 
and  in  the  Exchequer  Chamber  Blackburn,  J.,  says  : 
•*I    express    my    entire    concurrence    in    what     fell 
from   Ohannell,    B.";    and    Willes,    J.,    says:      '*  I 
concur  upon  the    ground    that   where   two    p&rties 
have    become    bound,     the    one    by    contract     and 
the  other  by  estate,  to  perform  the  same  covenant,  the 
former  is  entitled  to  indemnity  agaiust  the  latter  to 
the    extent    of    his  interest,   although    there  ia   no 
immediate  privity  of  contract  between  them ;    and  I 
think  that  ^e  defendants  are  liable  in  this  action  by 
reason  of  their  having  had  the  whole  benefit  for  which 
the  covenant  was  entered  into  by  the  plaintiff  as 
lessee.    The  principle  of  the  decision  in  Dee  ring  v. 
Earl  of  Winclithnt,  2  Bos.  &  P.  270,  appears  to  govern 
the  cas-*."     Cockbum,  O.J.,  b-ises  his  judgment  on 
precisely  the    same  ground,   but  adds:    ** There   is 
another    ground   upon  which  the  judgment  of   the 
court  below    may    be    upheld — ^namely,    that^    the 
premises,  the  subject-matter  of  this  lease,  being  in  the 
possession  of  the  defendants,  they  were  the  parties 
whose  duty  it  was  to  perform  the  covenants  to  be 
performed  upon  and  in  respect  of  those  premiaeSy  and 
whose  immediate  duty  it  was  to  keep  those  prenuaes 
in  repair.     By  reason  of  their  default  the  plaintiff,  the 
original  lessee,  became  liable  (although  he  had  paxted 
with  the  estate)  by  the  terms  of  his  covenant  to  make 
good  to  his  lessor  the  damage  which  had  arisen  from 
the  default  of  the  defendants ;   and  I  take  it  to  be  a 
general  proposition  applicable  to  such  a  case  as  this, 
that,  where  one  man  is  compelled  to  pay  damages  by 
reason  of  the  default  of  another,  he  is  entitled,  to 
recover  compensation  from  the  person  through  whose 
default  that  damage  is  occasioned.     The  re»son  for 
this    rule     appears    to    be    well    stated    in      Mr. 
Leake's  exceUent  work  on  contracts.    The  passa^ 
referred  to   runs  thus:    ''Where  the    plaintiff    has 
been  compelled  by  law  to  pay,  or,  being  compellable 
by  law,  has  paid  money  which  the  defendant  "was 
ultimately  liable  to  pay,  so  that  the  latter  obtains  the 
benefit  of    the  payment  by   the    discharge  of    his 
liability,  under  such  circumstances  the  defendant  is 
held  indebted  to  the  plaintiff  in  the  amount "  :  Leake 
on  Contracts,  Ist  ed.,  p.  41.     Now,  what  (according^ 
to  the  judgments  of    Cbannell,  B.,  Blackburn    and 
Willes,  JJ.)  were  the    conditions  upon  which   the 
liability  of  the  defendants  to  the  plaintiff  was  based  ? 
First,   that  the  plaintiff  and  defendants  were  both 
liable  to  be  sued  by  the  lessor  for  the  same  breaches 
of  the  same  covenant;  second,  that  the  defendants 
had  had  at  the  date  of  those  breaches  the  whole 
benefit  of  the  land  the  subject  of  the  lease  containing- 
that  covenant. 

These  being  the  conditions  upon  which  the  defen- 
dants in  Moule  v.  Garrett,  the  sub- assignees  of  the 
lease,  were  held  liable,  it  is  necessary  to  connider 
whether  one  finds  these  conditions  in  principle 
present  in  a  case  in  which  lessees,  who  have  been 
compelled  to  pay  the  rent  reserved  by  the  lease,  are 
seeking  to  get  recoupment  from  underlessees  of  an 
assignee    of   the   lease,  who  are  in   possession    as 
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Biortgagees.  Now,  first,  as  to  the  common  liability 
of  the  lessee  and  nnderlessee,  they  clearly  are  not 
lioth  liable  to  be  sued  by  the  lessor  for  rent.  The 
lessee  alone  can  be  sued,  and  the  underlessee 
ii  only  liable  to  the  lessor  in  the  sense 
that  the  lessor  has  a  remedy  in  rem  by  distress 
on  goods  on  the  property  demised  and  by  the 
power  of  re-entry  for  non-payment  of  rent  or  breach 
of  oovenant.  It  is  in  this  sense  only  that  the  uuder- 
Ifssee  can  be  said  to  be  liable  to  tibe  lessor  for  the 
lent,  and,  so  far  as  distress  is  concerned,  his  direct 
fisbility  is  limited  to  cases  in  iivhich  he  happens  to 
]w?e  goods  on  the  land,  although  he  may  have  an 
iodirect  liability  to  indemnify  against  distress  those 
vbo,  by  his  license  having  goods  on  the  land,  have 
been  compelled  to  redeem  their  goods  from  distraint. 
Is  this  a  common  liability  within  the  reason  upon 
vhicb  the  condition  is  based  ?  I  think  it  is  not.  I 
•m  DOW  dealing  only  with  the  principle  upon  which 
the  common  law  liability  is  based.  There  is  a  com- 
non  law  principle  of  liabDity  and  also  a  principle  of 
liability  in  equity,  and  these  two  principles  differ. 
The  commcn  law  principle  requires  a  common  liability 
to  be  sued  for  that  which  the  plaintiff  had  to  pay, 
ud  an  interest  of  the  defendant  in  the  payment  in 
the  sense  that  he  gets  the  benefit  of  the  payment, 
cither  entirely,  as  in  the  case  of  the  assignee  of  a 
hue,  or  pro  tanio^  as  in  the  case  of  a  surety  who  has 
paid  and  has  his  action  for  contribution  against  his 
co-sniety.  The  principle  in  equity  seems  wide 
fiDoogh  to  include  cases  in  which  there  is  community 
of  mterest  in  the  subject-matter  to  which  the  burden 
ii  attached,  which  has  been  enforced  against  the 
plaintiff  alone,  coupled  with  benefit  to  the  defendant, 
even  though  there  is  no  common  liability  to  be 
ned.  In  such  a  case  it  seems  to  me  a  plaintiff  may 
neover  in  equity,  although  there  is  no  common 
fisbility  to  be  sued.  The  two  principles  are  well 
iBostrated  by  the  cases  of  Hunter  v.  fJurd,  1 
(L  B.  300,  and  the  observations  of  Eyie,  C.B.,  in 
Jhring  v.  Winchehea,  The  foimer  was  a  case  in 
which  one  underlessee  of  a  separate  portion  of 
pRioises,  the  whole  of  which  were  held  under  one 
original  lease  at  an  entire  rent,  who  had  paid  the 
whole  rent  under  threat  of  distress,  brought  an  action 
sgUDst  an  underlessee  to  recover  from  him  a  propor- 
tion of  the  money  which  he  had  so  paid  as  money 
^aid  to  his  use,  and  it  was  held  that  at  law  he  had  no 
light  of  action.  In  the  latter  case  the  Lord  Chief 
Ssron,  in  dealing  with  the  principle  in  equity,  takes 
Man  iUostration  of  the  equitable  principle  a  series 
of  cases  in  some  of  which  the  defendant  seems  to 
h»?e  been  under  no  liability  to  be  sued,  but  in  which 
tile  floods  of  one  had  been  legally  taken  or  sacrificed 
fotihe  benefit,  not  of  himself  alone,  but  of  himself  and 
others,  and  says  that  "  the  reason  is  that  they  are  all 
in  (fqualijurtj  and  as  the  law  requires  equality,  they 
ihall  equally  bear  the  burden.  This  is  considered  as 
feimded  in  equity.  .  .  .  The  principle  operates  more 
dearly  m  a  court  of  equity  than  at  law.  At  law  the 
P^rty  is  driven  to  an  audita  querela  or  scire  facias  to 
defeat  the  execution  and  compel  execution  to  be  taken 
•gainst  all.  There  are  more  cases  of  contribution  iu 
•quity  than  at  law."  The  audita  querela,  which  is  a 
defaidsnt'swrit,  and  the  scire  facias  both  assume  a  legal 
liabiJity  to  judgment  or  execution  in  some  person  other 
^an  bim  against  whom  judgment  has  been  obtained, 
fflie  case  also  of  Leigh  v.  Dickeson,  33  W.  R.  638,  15 
^  B.  D.  60,  in  which  it  was  held  that  one  tenant  in 
fiomiDonof  a  house  wboexpends  money  upon  the  repairs 
of  the  house  haa  no  right  of  action  against  his  co-tenant 
n  common  for  contribution  in  respect  of  money  so 
otpended,  is  based  upon  the  consideration  that  there 
»  no  commcn  liability  to  repair,  and  seems  further  to 
ihow  that  in  equity  as  well  as  at  law  there  must  at 


least  be  a  legal  liability  on  the  plaintiff  to  pay  the 
sum  or  b^kr  tiie  burden  in  respect  of  which  he  seeks 
recoupment  or  contribution  from  the  defendant. 
This  seems  to  me  to  account  for  the  common  law 
condition  that  the  defendant  cannot  be  liable  to  be 
sued  for  money  paid  unless  he  is  personally  liable  to 
be  sued  for  the  money  which  the  plaintiff  daims  to 
have  pcdd  to  his  use.  The  common  law  condition 
may  also  be  explained  by  reference  to  the  form  of 
action,  '*  money  paid  to  the  use  of  the  defendant  at 
his  request,"  for  it  seems  that,  unless  the  defendant 
is  under  a  personal  liability  to  pay  the  money  which 
the  plaintiff  has  assumed  to  pay  for  him,  one  cannot 
imply  the  authority  from  the  defendant  to  the 
plaintiff  to  make  the  payment  on  his  behalf.  This 
proposition  does  not,  of  course,  extend  to  cases  where 
the  contractual  relation  of  the  paities,  whether  by 
express  contract,  or  by  contract  to  be  implied  from 
•  their  dealings  with  one  another,  raises  a  request 
or  authority  to  pay,  but  otherwise  I  believe  it  of 
universal  application  in  an  action  for  money  paid : 
see  Leivis  v.  Campbell,  8  C.  B.  541,  p.  549.  For  these 
reasons  I  think  that  the  right  of  the  lessor  to  distrain 
or  re-enter  does  not  constitute  a  liability  in  the 
underlessee  to  the  lessor  within  the  meaning  of  the 
condition  of  the  common  law  principle.  But  the 
plaintiff  may  be  entitled  to  recover  within  the 
equitable  principle,  if  he  has  been  compelled  to  pay 
or  bear  the  burden,  and  can  establish  that  the 
defendant  has  such  an  interest  or  benefi  t  as  to  make 
the  maxim  apply  qui  sentit  commodum,  debet  sentire  et 
onus;  but  in  my  judgment  an  underlessee  has  no 
such  interest  in  the  lease  or  benefit  from  the  payment 
of  the  rent  as  to  ntake  that  maxim  apply  or  to  bring 
him  within  the  equitable  principle.  The  equitable 
principle  seems  to  me  based  upon  natural  justice 
requiring  that  equity  should  neutralize  inter  se  the 
accident  that  the  burden  has  been  borne  by  one  for 
the  benefit  of  others  associated  with  him  in  interest, 
whether  such  incidence  of  burden  is  the  result  of 
election  of  a  plaintiff  who  might  have  sued  all  those 
interested,  or  whether  it  is  the  result  of  the  require- 
ments of  the  law  as  to  the  parties  to  actions,  or 
whether  it  is  the  result  of  what  may  be  more 
properly  called  "accident,"  like  the  '*  jettison"  of  a 
part  of  a  cargo  severally  owned,  or  the  seizure 
of  wines  on  behalf  of  the  Crown  in  right  of 
prisage.  For  each  of  these  oases  the  applica- 
tion of  the  equitable  principle  depends  on  com- 
munity of  interest  in  something  in  respect  of 
which  one  has  borne  a  burden  for  the  benefit  of 
another  or  others.  The  covenant  in  accordance  with 
which  a  lessee  pays  rent  or  expends  money  in  repairs 
is  a  covenant  in  a  lease  in  which  the  underlessee  has 
no  interest.  He  has  no  contractual  interest  and  no 
estate  is  vested  in  him ;  the  only  sense  in  which  it  can 
be  seiid  that  he  has  an  interest  in  the  lease  is  that  the 
leeseeor  assignee  of  the  leaxe  who  hus  granted  the  under- 
lease cannot  defeat  his  own  grant  by  h  collusive 
surrender  of  the  lease  to  the  original  l«'S8or,  and  it 
does  not  seem  to  me  that  this  fact  constitutes  suih  an 
interest  in  him  that  he  can  within  the  equitable 
principle  be  said  to  have  an  interest  in  the  ItiMie  con- 
taining the  covenant  under  which  the  leasee  is  com- 
pellable to  do  the  act  alleged  to  have  been  done  lor 
the  benefit  of  the  underlessee.  The  case  of  the 
assignee  of  a  lease,  on  the  contrary,  does  bhow  the 
necessary  interest,  as  is  well -illustrated  by  the  judg- 
ment of  Popham,  C.J.,  and  the  whole  court  in  The 
Dean  and  Chapttr  of  Windsor^ s  case,  quoted  by  Tii  Obl, 
C.J.,  in  Tremeere  v.  Morisoiiy  1  Bmg.  N.  C  89  at  p.  98, 
"  that  the  action  of  covenant  d)d  lie,  althongi  tie 
lessee  had  not  coven  anted  for  him  and  Lis  abMgiib ; 
for  such  covenant  which  extends  to  the  bu^port  oi  \Lt 
thing  demised  is  qvodammodo  appurtenant  to  it,  and 
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goes  with  it:  and  in  respect  the  lessee  hath  taken 
upon  him  to  bear  the  charges  of  the  reparations  the 
yearly  rent  was  the  less  which  goes  to  the  benefit  of 
the  assignee  and  qui  sentit  commodum,  sentire  debet  et 
onus"  It  may  be  remarked  on  this  passage  that  the 
rent  payable  by  the  underlessee  has  no  necessary 
relation  to  the  rent  reserved  by  the  lease. 

In  conclusioD,  in  my  judgment  the  defendants  have 
not  within  eil^er  the  equitable  or  common  law 
principle  such  an  interest  in  the  lease  that  it  can  be 
said  that  the  payment  by  the  lessees  of  the  rent 
reserved  by  the  lease  was  a  payment  for  their  benefi 
or  relief,  and  I  do  not  think  that  it  makes  any 
difference  that  the  underlease  was  in  fact  a  mortgage 
by  demise. 

The  only  other  question  t^th  which  I  have  to  deal 
is  the  question  whether  there  is  anything  in  the 
provision  in  the  underlease  or  mortgage  by  demise  for 
the  application  of  the  rents  and  profits  to  the  pay- 
ment of  the  rent  reserved  by  the  lease  in  case  the 
mortgagees  go  into  possession  which  will  enable  the 
plaintiffs  to  maintain  this  action.  I  think  not.  It  is 
plain  that,  apart  from  the  provision  for  the  application 
of  rents  and  profits,  an  underlessee  who  has  bought 
an  interest  by  way  of  underlease  from  an  assignee  of 
the  lease  by  the  payment  of  a  lump  sum  cannot, 
according  to  any  prineiple,  be  called  on  to  pay  again 
for  that  for  which  he  has  already  once  paid  by 
ndemnifying  the  lessee  against  the  periodical  rent  as 
it  accrues  from  time  to  lime.  Now,  so  far  as  the 
clause  for  the  application  of  the  rents  and  profits  is 
concerned,  first,  it  is  plain  that  the  lessee  cannot 
at  law  take  advantage  of  a  contract  to  which 
he  is  not  a  party.  It  may  be  true  that  the 
trustee  in  Price's  mmkruptcy,  who  does  not  seem 
to  have  disclaimed,  may  be  entitled  to  compel 
application  of  the  rents,  profits,  and  proceeds  to 
the  payment  of  the  paramount  rent,  as  being  a 
fuud  held  by  the  defendants  in  trust  for  that  purpose, 
and  the  plaintiffs  are,  I  think,  entitled  to  inmst  upon 
the  trustee  in  Price's  bankruptcy  on  proper  terms 
taking  proceedings  to  enforce  the  application  of  the 
fuud ;  but  I  do  not  think  that  the  lessf^s  can,  at  all 
events  in  this  action  as  framed  and  with  thfse 
parties,  enforce  that  trust.  It  is  not  as  if  the 
defendant  society  was  in  course  of  liquidation  and 
the  lessees  were  attempting  to  carry  in  a  proof  to 
enforce  the  indemnity  due  from  the  estate  to  their 
debtor.  It  is  sufficient,  however,  to  say  that  the 
judgment  of  Channell  J.,  in  the  action  before  him 
was  quite  right,  and  that  the  plaintiffs  cannot  in  it 
recover  any  indemnity  from  the  defendants. 

With  regard  to  the  second  ground  upon  which  Cock- 
biim,  C.J.,  based  his  judgment  in  MouJe  v.  Garrett  1  do 
not  think  that  it  is  anything  more  than  a  statement  of 
the  priDciple  of  Deering  v.  Wmchelsea,  which  principle 
is  the  foundation  of  all  the  cases  in  winch  fiie 
assignee  has  been  held  liable  to  recoup  a  lessee  who  has 
been  compelled  to  pay  rent  as  it  were  as  surety  for  the 
assignee.  It  seems  to  me  that  no  injustice  is  done  to  the 
plaintiffs  by  holding  that  they  must  fail  in  this  action, 
for  I  am  of  opinion  that  if  they  take  proper  steps 
against  the  trustee  in  bankruptcy,  they  can  in  effect 
recover  this  rent  from  the  defendants,  provided  the 
state  of  things  is  such  that  the  trustee  can  compel 
the  defendants  to  apply  moneys  received  to  the  pay- 
ment of  these  reuts  in  arrear ;  and,  moreover,  as  the 
trustee  has  not  disclaimed,  they  have,  it  seems,  a 
remedy  against  the  trustee  personally  as  an  assignee 
of  the  lease  in  respect  of  such  rents  as  have  accrued 
since  the  bankruptcy,  imless  and  until  the  trustee 
assigns  over.  I  have  only  to  add  with  regard  to  the 
cases  of  Sapsford  v.  Fletcher,  4  T.  R.  511 ;  Taylor  v. 
Zamira,  6  Taunt.  524 ;  Dawetm  v.  Lintout  5  B.  &  Aid. 
o21 ;   and  Exall  v.  Partridge,  8  T.  B.  308,  which  were 


cited  to  us,  that  each  of  these  cases  turned  really  on 
the  contractual  relations  of  the  parties. 

Appeal  dismissed. 

Solicitor  for  the  plainttffis,  Albert  Saunders, 

Solicitors  for  the  defendants,  Howard  dh  Shdbm,  for 
G,  E,  Burrows,  Tottenham. 


July  29,  30; 
Aug.  1,  11,  im. 


From  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Chitty  | 

and  Collins,  L.JJ.)  t 

In  re  Stockport  Bagged  aitd   Industrial 

Schools,  (a.) 

Gharity — Industrial  school — Endowment — Morlguge  oj 
property — Petition — Gonsent  of  Gharity  Gommiui(mm 
— **  Cathedral,  collegiate,  chapter,  or  other  schools  "— 
Words  ejusdeni  generis — Gharitable  Trusts  Ad,  18SS 
(16  A  17  Vict.  c.  137),  ss,  62,  66. 

The  proviso  at  the  end  of  section  62  of  the  Chariiakk  \ 
Trusts  Actt  1853,  that  t?ie  **  exemption "  thereby  eoi-  i 
/erred  shall  not  extend  to  **any  cathedral,  collegia  \ 
chapter,  or  other  schools,^*  does  not  extend  to  all  «cAoob, 
but  only  to  the  schools  there  mentioned  and  others  of  s 
similar  description. 

Decision  of  StirUng,  J.  (46  W,  R.  455,  [1898]  1  Ci 
610),  affirmed. 

Government  grants  and  contributions  by  school  hoards  ; 
and  other  public  bodies  to  an  industrial  school  are  nd 
voluntary  contributions  within  the  meaning  of  section  GS. 

The  trustees  of  an  industrial  school  which  pneaessid 
land  and  buildings  occupied  by  the  school,  and  wn 
maintained  partly  by  voluntary  subscriptions  and  partif 
by  a  Government  grant  and  contributions  from  publyi 
bodies,  presented  a  petitUni  asking  f*rr  the  consent  of  ike 
court  to  a  mortgage  of  the  school  lands  and  buildings. 

Held,  that  the  consent  of  the  Gharity  Gommissiouert 
was  required  to  the  presentation  of  the  petition  and  the 
proposed  mortgage,  the  property  to  be  mortgaged  being  s 
permanent  endowment. 

Whether  the  Charity  Commissioners  have  jurisdietiem 
over  the  voluntary  subscriptions  of  a  charity  which  is 
maintained  by  voluntary  subscriptions  and  possesses  a 
permanent  endowment  yielding  no  income,  quaere. 

This  was  an  appeal  from  a  decision  of  Stirling,  J. 
(reported  46  W.  R.  455,  [1898]  1  Ch.  610). 

The  facts  were  as  follow :  Prior  to  1865  a  school 
for  poor  children  had  existed  at  Stockport,  which  «M 
managed  by  a  committee,  and  was  supported  at  ficsfe 
entirely  by  voluntary  contributions,  but  these  weis 
afterwards  augmented  by  a  (Government  grant.  Is 
1865  the  committee  purchased  a  freehold  house  and 
grounds  called  Town  End  House.  The  connderatioa 
was  a  perpetual  rent-charge  of  £20  a  year,  and  oa 
the  28th  of  November,  1865,  the  premises  were  cob* 
veyed  to  three  nominees  of  the  committee,  sobject  to 
the  rent-charge.  No  trusts  were  declared  by  tbs 
indenture  of  conveyance.  By  the  aid  of  donations 
from  the  Marquis  of  Westminster  and  other  volmitaKT 
contributions  the  existing  building  was  improved  ana 
new  buildings  erected,  and  the  sdiool  was  carried  oa 
on  the  premises.  In  1866  the  school  was  certified 
uoder  the  Industrial  Schools  Act,  and  was  thenoefbrtk 
called  the  Stockport  Ragged,  Industrial,  and  Befonna- 
tory  Schools. 

The  annual  rent-charge  of  £20  was  always  paid  cot 
of  the  general  funds  of  the  charity. 

By  an  indenture  dated  tiie  20th  of  June,  1866,  ths 
three  nominees  above  mentioned  conveyed  tbs  Tova 

— -  -  -  -  .  -■ 

(a.)  Beported  by  J.  I.  Stirlikg,  Esq.,  Banister- 

at^Law. 
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House  property,  sabjeofc  to  the  rent-charge,  to 

tnutees  upon  trust  to  permit  the  land  and 

oolhoase  to  be  used  as  a  ragged,  industrial,  and 

'ormatory  school,  to  be  goyemed  by  a  committee  of 

ent  constituted  and  empowered  as  therein 

▼ided,  and  having  the  exclusive  management  and 

xal  of  the  funds  and  finances  of  the  s<Siool.    And 

trustees  were  thereby  empowered   to  sell   the 

thereby  conveyed,  and  to  apply  the  proceeds 

building  or  acquiring  other  larger  and  more  con- 

sient  premises,  to  be  settled  on  the  same  trusts  as 

e  premises  thereby  conveyed. 

(m  the  7th  of  November,   1887,  a  lease  for  the 

m  of  999  years,  from  September,  1887,  of  a  piece  of 

d  in  Dial  Stone-lane,  Stockport,  was  granted  to 

nominees  of  the  trustees  at  the  annual  rent  of 

20,  and  on  this  site  the  committee  of  management 

t  a   schoolhouse   for   girls.      The   cost   of    so 

g  was  defrayed  by  the  committee,  as  to  £2,000 

subscriptions,  and  as  to  £1,500  and  upwards  by  a 

ce  which  they  had  in  their  hands,  oerived  from 

^es  and  from  yoluntiry  contributions  and  profits 

m  the   school   children's    industrial    occupations 

[uzing  previous  years.     This  building  was  completed 

1888,  and  the  annual  rent  was  paid  out  of  the 

eueral  funds  of  the  school. 

In  February,  1890,  a  strip  of  land  adjoining  the 

iris*  school  was  demised  to  the  same  tluree  persons 

r  a  similar  term  and  similar  purposes.    Owing  to 

e^  growth  of  the  town  of  Stockport  the  present 

gs  had  become  unsuitable,  and  the  committee 

management  proposed  to  remove  the  boys'  school 

a  better  position,  and  for  that  purpose  to  sell  the 

t  premises,  and  out  of  the  proceeds,  together 

;th  a  sum  to  be  raised  by  mortgage  of  the  girls' 

1,  to  erect  a  larger  and  more  commodious  school 

boys.    The  trustees  accordingly  presented  a  peti- 

'  under  the  provisions  of  Sir  (Samuel  Bomuly's 

(52  Geo.  3,  c  101),  that  they  might  be  at  liberty 

execute  suioh  deeds  as  might   bQ  necessary  for 

fing  the  proposed  mortsage  into  effect,  and  to 

y  the  moneys  to  be  raised  &ereby  to  the  erection 

the  proposed  new  school. 

A.  site  had  already  been  purchased  by  the  committee 
£1,000,  which  had  been  paid  out  of  the  general 
ds  of  the  charity  in  the  hands  of  the  committee  of 
nagement.  The  site  had  been  conveyed  to  the 
lominees  of  the  charity  in  fee. 
The  petition  same  on  before  Stirling,  J. ,  and  was 
opposed  by  the  Charity  Commissioners  on  the  ground 
that  the  proviso  at  the  end  of  section  62  of  the 
Charitable  Trusts  Act,  1853,  excludes  idl  schools 
from  the  exemption  conferred  by  the  section;  and, 
further,  that  the  property  proposed  to  be  mortgaged 
was  an  endowment  within  the  meaning  of  section  66 
of  the  Charitable  Trusts  Act,  1853,  and  that  the 
suictioii  of  the  Charity  Commissioners  to  the  mort- 
gage was  necessary. 

The  evidence  showed  that  the  income  of  the  school 
was^  derived  from  a  grant  from  Government,  contri- 
butions from  school  boards,  boards  of  guardians,  and 
other  pnUic  authorities,  subscriptions  from  residents 
in  the  neighbourhood  of  Stockport,  and  the  earnings 
of  the  school  children  in  their  industrial  capacitg^. 

All  donations  or  bequests  made  to  the  school  were 
applied  in  aid  of  these  voluntary  contributions  and 
other  sources  of  income. 

Stirling,  J.,  held  that  the  property  proposed  to  be 
mortgaged  was  an  endowment  within  the  meanine  of 
section  66  of  the  Charitable  Trusts  Act,  1853,  but 
that  the  school  was  not  included  in  the  exception  at 
the  end  of  section  62.  He  accordingly  thought  that 
the  consent  of  the  Charity  Commissioners  was  not 
neceaary  to  the  presentation  of  the  petition,  and  gave 
thelibezty  prayed  for. 


The  Charity  Commissioners  appealed. 

CozenS'ffardy,  Q.C.,  and  Vaughan  Hawkiru,  for  the 
appeal.— The  property  proposed  to  be  mortgaged  is 
clearly  an  *<  endowment."  We  submit  that  it  does 
not  fail  within  the  exemption  clause  in  section  62  at 
all.  This  charity  is  not  entirely  maintained  by  yolun- 
tary  subscriptions;  nor  is  it  maintained  partly  by 
voluntary  subscriptions  and  partly  by  income  arising 
from  endowment,  because  this  endowment  produces 
no  income.  In  any  case,  however,  we  submit  that 
the  proviso  takes  the  case  out  of  the  section. 

They  referred  to  In  re  Clergy  Orphan  Corporation, 
43  W.  B.  150.  [1894]  3  Ch.  145;  Smelting  Co.  of 
Atutrcdia  v.  Inland  Revenue  CommiseionerSy  45  W.  B. 
203,  [1897]  1  Q.  B.  175;  Fenwick  ▼.  Schmalz,  16 
W.  B.  481,  L.  B.  3  C.  P.  313 ;  fv  re  Duncan,  15  W.  B. 
526,  L.  B.  2  Ch.  App.  356 ;  Charitable  Trusts  Act, 
1853,  ss.  62,  66 ;  and  the  Endowed  Schools  Act,  1867. 

[LmDLEY,  M.B.,  referred  to  Anderson  v.  Anderson, 
43  W.  B.  322,  [1895]  1  Q.  B.  749.] 

Henry  Johneton,  contra. — ^These  schools  are  not  a 
charity  within  the  definition  of  section  66  of  the  Act 
of  1853.  A  gift  of  which  capital  only  is  applicable 
for  the  purpose  of  the  charity  is  not  an  endovnnent, 
and,  except  for  the  purposes  of  section  44  and  62,  is 
no  more  than  a  voluntary  g^ft.  This  is  a  charity 
wholly  maintained  by  voluntary  subscriptions,  and  is 
within  the  exemption  in  section  62,  and  is  not  ex- 
cepted by  the  proviso  at  the  end  of  that  section. 

He  referred  to  Finlason  on  the  Charitable  Trusts 
Act,  p.  3;  Fenwick  v.  Schmalz;  and  the  Charitable 
Trusts  Amendment  Act,  1855,  s.  48. 

Ingle  Joyce,  for  the  Attorney-General. 

CozenS'Hardy,  Q.C.,  replied. 

Cur.  adv.  vuU. 

Aug.  11. — ^LmDLEY,  M.B. — This  case  turus  upon 
that  very  obscure  section,  the  62ud  section  of  the 
Charitable  Trusts  Act,  1853. 

Stirling,  J.,  has  held  that  the  exception  at  the 
end  of  that  section  does  not  include  the  schools 
mentioned  in  the  petition,  and  that  the  consent  of  the 
Charity  Commissioners  to  the  presentation  of  the 
petition  and  the  proposed  mortgage  was  not 
necessary. 

The  Charity  Commissioners  have  appealed  from 
that  decision,  and  they  ask  this  court  to  make  a 
declaration  that  under  the  Charitable  Trusts  Act, 
1853,  the  consent  of  the  Charity  Commissioners  to 
the  presentation  of  the  petition  and  the  proposed 
mortgage  is  necessary. 

The  Stockport  Bagged,  Industrial,  and  Bef ormatory 
School  is  maintained  partly  by  voluntary  subscrip- 
tions. It  has  payments  made  to  it  by  boards  of 
guardians  and  other  boards  for  pupils  who  are  sent  to 
be  educated  there. 

It  has  a  Government  grant  as  well,  and  it  has  also 
certain  landed  property,  and  the  object  of  the  present 
application  to  the  court  is  to  raise  money  by  a 
mortgage  of  that  part  of  this  landed  property  which 
consists  of  the  girls'  school  and  the  new  boys'  school. 

I  will  first  of  all  address  myself  to  the  main  ques- 
tion on  which  the  Charity  Commissioners  appealed — 
namely,  what  is  the  true  construction  of  the  proviso 
at  the  end  of  section  62  of  the  Charitable  Trusts  Act, 
1853. 

The  Charity  Commissioners  contend  that  by  virtue 
of  this  proviso  all  schools  are  taken  out  of  the  exemp- 
tions enumerated  in  the  section*  Now,  the  section 
enacts  that  the  Act  shall  not  extend  to  certain 
universities,  colleges,  cathedrals,  or  collegiate 
churches,  and  so  on,  giving  a  long  list  of  exemptions, 
amongst  which  are  enumerated  Boman  Catholic 
charities   or    institutioiis,    which   is   an    important 
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exemption ;  and  at  the  end  of  the  list  there  is  this 
proviso  :  **  Provided  alway.^,  that  the  said  exemption 
shall  not  extend  to  any  cathedral,  collegiate,  chapter, 
or  other  schools." 

The  Charity  Commissioners  ask  the  court  to  read 
the  expression  '*  other  schools  "  in  the  largest  possible 
sense,  so  as  to  exclude  all  schools  whatever  from  the 
exemption,  and  therefore  to  bring  them  within  their 
jurisdiction.  I  agree  with  the  decision  of  Stirling,  J., 
that  this  cannot  be  the  meaning  of  the  section.  There 
are  two  ways  of  reading  it :  one  is  that  the  exemption 
shall  not  extend  to  any  school ;  the  other  way  of 
reading  it  is  that  the  exemption  shall  not  extend  to 
any  cathedral,  collegiate,  chapter,  or  other  schools 
more  or  less  like  them.  Stirling,  J.,  has  adopted 
the  second  construction,  and  it  appears  to  me  that 
this  is  the  natural  and  proper  construction.  I  am 
quite  aware  that  there  have  been  cases,  such  as 
Anderson  v.  Anderson  (to  which  I  drew  attention 
during  the  argument),  where  the  Court  has  protested 
against  pushing  the  doctrine  of  ejusdem  generis  too 
far.  It  is  very  often  pushed  too  far ;  but  I  cannot 
conceive  why  the  Legislature  should  have  taken  the 
trouble  to  specify  in  this  section  such  special  schools 
as  cathedral^  collegiate,  and  chapter,  except  to  show 
the  type  of  school  which  they  were  referring  to,  and, 
in  my  opinion,  "other  schools''  must  be  taken  to 
mean  other  schools  of  that  type. 

If  we  were  to  adopt  the  other  construction  for 
which  the  counsel  for  the  Charity  Commissioners 
contend,  and  to  hold  that  all  schools  were  in  1853 
and  are  now  within  their  jurisdiction,  we  should, 
having  regard  particularly  to  the  exemption  of 
Roman  Catholic  diarities  and  institutions,  be  runniog 
entirely  contrary  to  the  real  meaning  of  the  Legisla- 
ture. I  cannot  help  regarding  this  as  the  great  point 
in  the  case,  and  upon  it  I  think  Stirling,  J.,  was 
perfectly  right. 

But  another  point  has  been  raised  which  was  not 
so  much  pressed  below,  and  in  fact  seems  to  have 
been  rather  lightly  passfd  over.  Mr.  Cozens- Hardy, 
for  the  Charity  Commissioners,  contends  that  the 
school  is  within  their  jurisdiction  because  it  does  not 
fall  within  any  of  the  exemptions.  There,  for 
reasons  which  I  will  give,  I  think  he  is  right. 
Passing  over  the  universities,  colleges,  and  so  on,  the 
first  material  exemption  is  in  favour  of  a  charity. 
Having  regard  to  the  statements  in  the  petition  and 
tlie  evidf-nce  as  to  how  these  schools  are  maintained, 
I  do  not  think  that  they  can  be  brought  within  that 
exemption.  At  all  events,  it  is  not  proved  that  they 
can.  Having  regard  to  tbis  Government  grant,  and 
to  the  fact  that  hotad  schools  and  boards  of 
guardians  contribute  to  them,  I  feel  great  difficulty 
in  saying  that  the  schools  come  within  this 
exemption. 

Then,  coming  to  the  next  one,  '*  Where  any  charity 
is  maintained  partly  by  voluntary  subscriptions  and 
partly  by  income  arising  from  any  endowment,  the 
powers  and  provisions  of  the  Act  shall  with  respect 
to  such  charity  extend  and  apply  to  the  income  from 
endowment  only  to  the  exclusion  of  voluntary  sub- 
scriptions and  the  application  thereof."  I  do  not 
quite  understand  the  words  **  where  any  charity  is 
maintained  partly  by  voluntary  subscriptions  and 
partly  by  income  arising  from  any  endowment." 
Why  cannot  a  chanty  be  maintained  by  some  other 
menns  ?  In  other  words,  those  two  sources  do  not 
exhaust  the  whole  of  the  income  of  a  charity.  Here 
we  have  got  this  caoe.  This  charity  is  unquestionably 
maintained  partly  by  volimtary  subscriptions.  Is  it 
maintained  partly  by  income  arising  from  any 
endowment  P 

Now,   "  endowment "  there,   in   accordance    with 
In  re  Clergy  Orphan  Corj*oration,  must  mean  some 


endowment  not  arising  from  the  investment  of 
voluntary  subscriptions.  It  is  said  by  Mr.  Cosens- 
Hardy,  and  in  point  of  language  I  can  see  no 
answer  to  it,  that  this  school  land  and  school  build- 
ings do  not  yield  income,  and  therefore  you  cannot 
say  that  this  charity  is  maintained  partly  by  income 
arising  from  any  endowment.  There  is  no  inoome 
from  endowment  if  you  read  the  word  "  endowment** 
in  that  narrow  sense.  As  I  say,  I  do  not  see  ihe 
answer  to  that  on  the  words ;  but  if  that  is  the  true 
mode  of  interpreting  the  expression  "  partly  by 
voluntary  subscriptions  and  partly  by  inoome  arising 
from  any  endowment,**  and  you  hold  that  this  school 
is  not  within  the  exemption,  what  do  you  do  ?  Yoa 
throw  the  whole  school  under  the  jurisdiction  of  the 
Charity  Commissioners  and  give  them  power  over  the 
voluntary  subscriptions,  which  is  a  result  very  for- 
midable, and  certainly  one  not  contemplated  by  ths 
Act  of  Parliament,  and,  I  should  say,  contrary  to 
what  is  obviously  meant,  which  is  that  the  Charity 
Commissioners  shall  not  have  jurisdiction. 

If  in  order  to  avoid  that  startling  result  one  pats 
an  artificial  sense  on  the  word  **  income,'*  althoagh 
there  is  none,  by  treating  the  institution  as  occupying 
the  lands  and  schools  at  an  occupation  rent,  receiving 
it  on  the  one  hand  and  paying  it  on  the  other — if  yoa 
look  at  it  in  that  way,  &en  you  bring  the  endowment 
within  the  jurisdiction  of  the  Charity  Commissioners, 
because,  subject  to  certain  exemptions,  they  are  to 
have  jurisdiction  over  the  income  from  the  endow- 
ment ;  and  further,  if  you  put  that  forced  con- 
struction on  the  language  in  order  to  escape  from  the 
consequences  which  flow  from  the  other  construotion, 
then  it  will  follow  that  the  Charity  Commissionen 
have  the  power  and  the  right  to  be  consulted  about 
this  mortgage. 

I  do  not  propose  at  present  to  decide  the  very 
knotty  point  whether  the  Charity  Commissioners 
would  have  general  power  over  the  voluntary  sab- 
ficriptions  of  schools  like  this.  I  see  the  difficulty, 
but  I  leave  it  until  it  arises.  Construe  the  clause  as 
you  will,  it  appears  to  me  the  Charity  Commissioners 
ought  to  be  consulted  about  this  particular  mortgage. 
Therefore,  although  I  agree  witti  Stirling,  J.,  upon 
what  I  call  the  great  point  of  the  interpretation  of 
the  proviso,  I  think  he  has  inadvertently  fallen  into  i 
mistake  in  saying  it  follows  that  in  this  case  the 
Charity  Comiijissioners  ought  not  to  be  oonsolted. 
The  consequence  is  that  his  order  must  be  varied  m 
accordance  with  the  notice  of  appeal,  and  there  most 
be  a  declaration  that  under  the  Charitable  Tmsts 
Act,  1 853,  the  consent  of  the  Charity  CommissionefS 
to  the  presentation  of  the  petition  and  the  proposed 
mortgage  is  necessary. 

Chitty,  L.J. — I  am  of  the  same  opinion.  The 
point  that  was  seriously  argued  before  Stirling,  J., 
was  upon  the  proviso  at  the  end  of  the  62nd  section. 
If  the  proviso  is  applied  it  takes  the  charity  out  of  the 
exemption,  and  therefore  leaves  it,  under  the  main 
provisions  of  the  62nd  section,  within  tbe  jurisdiction 
of  the  commissioners.  Upon  the  construction  of  the 
proviso  I  entertain  no  doubt  whatever.  The  proviso 
is  that  the  exemption  shall  not  extend  to  "any 
cathedral,  collegiate,  chapter,  or  other  school.'*  It 
appears  to  me  that,  reading  those  words  by  them- 
selves, and  seeing  what  a  number  of  endowed  schools 
there  are  in  the  country,  it  cannot  be  the  intention  of 
the  Legislature,  when  it  begins  by  speaking  of 
'* cathedral,  collegiate,  chapter**  in  that  way,  and 
then  goes  on  to  **or  other  schools,'*  that  all  other 
schools  of  whatever  character  or  denomination,  in- 
cluding Boman  Catholic  and  the  like,  shall  be  in- 
cluded within  the  proviso,  and,  therefore,  taken 
out  of  the  exemption.    The  reason  why  '*  cathedral " 
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and  "  collegiate  "  are  pat  in  is  plain  from  the  opening 
part  of  the  62nd  section,  which  relates  to  cathedral  or 
ooUegi&te  churches,  and  takes  them  out  of  the  general 
jnrisdictioo.  Now,  there  are  schools  attached  to 
cathedral  or  collegiate  churches,  and  such  of  those 
schools  as  are  charities  are  intended  to  be  put  back 
into  the  jurisdiction.  The  class  of  schools  mentioned — 
namely,  '*  cathedral,  collegiate,  or  chapter,"  are  of  the 
niost  peculiar  and  special  class  of  schools  connected 
with  the  Church  of  England.  I  do  not  stay  to  say 
what  is  meant  by  '*  chapter."  There  seems  to  be 
some  difficulty  about  it,  whether  there  is  in  this 
coantry  such  a  thing  as  a  chapter  school.  The  word 
luay  have  some  meaning  counsel  has  not  explained, 
hut  that  is  a  class  of  school  indicated.  I  am  of 
opinion  tiiat  the  '*  other  schools  "  cannot  be  read  by 
itself,  but  must  be  schools  of  the  like  class.  I  entirely 
agree  with  Stirling,  J.' 8,  observations  on  this  point, 
aiid  I  shall  not  weaken  them  by  repeating  them. 

Then,  with  regard  to  the  other  point  which  was 
mentioned  to  Stirling,  J.,  but  not  seriously  argued, 
1  think  the  commissioners  are  right.  With  the  inten- 
tion of  founding  a  school,  land  was  taken  by  con- 
veyance to  certttiii  persons  who  did  not  declare  the 
trusts  thereof.  The  money  for  the  purpose  of  build- 
ing the  school  was  subscribed  by  the  Marquis  of 
Westminster  (as  he  then  was)  and  some  other  gentle- 
ineo,  and  the  school  was  duly  erected. 

After  the  school  had  been  erected  a  conveyance  was 
made  to  trustees  by  the  deed  of  1866,  and  under  that 
defd  the  land  with  the  buildings  thereon  became, 
and  was,  a  permanent  endowment,  an  endowment 
«hich  the  trustees  were  no  longer  able  to  treat  as 
heing  income.  The  trusts  declared  by  the  deed  were 
—first,  that  the  building  should  be  used  as  a  school. 
Then  there  was  a  power  of  sale,  with  a  direction  to 
lay  oat  the  money  in  purchasing  a  better  site  for  a 
school,  but  the  land  proposed  to  be  thus  acquired  was 
subject  to  the  same  trust  as  the  oiiginal  land. 

In  these  circumstances  the  trustees  had  a  power  of 
tale  which  they  have  purported  to  exercise.  They 
bave  agreed  to  sell  the  land  and  school  above  men- 
tioned, and  they  purpose  with  the  purchase -money 
when  they  get  it,  and  with  the  money  they  are  going 
to  raise  on  mortgage,  to  provide  and  build  anew  boys' 
icbool. 

Now,  it  seems  to  me,  without  going  through  this 
very  troublesome  62nd  section,  that  the  commissioners 
are  right,  at  any  rate  as  to  their  consent  being  re- 
quired ;  and  it  is  quite  enough  for  the  decision  of  the 
CAW  thftt  here  there  was  a  lixed  permanent  endow- 
uient.  Now,  the  Charity  Commissioners  contend 
tuat  their  consent  to  the  presentation  of  this  petitiou 
was  requisite  under  the  17th  section  of  the  Act  of  1853 
—a  consent  whicb  I  underatand  they  have  given,  but 
without  prejudice  to  the  appeal. 

I  am  not  much  disposed  to  unravel  this  tangled 
ikeui  of  the  62nd  section,  and  the  ohlj  obser- 
vation I  make  about  it  is  that  I  conceive  that  the 
L^islatnre  did  not  intend  that  any  charity  that  was 
maintained  by  voluntary  contributions  should,  so  far 
as  it  was  so  maintained,  be  within  the  jurisdiction  of 
the  commissioners;  but  it  is  not  necessary,  in  my 
opinion,  to  dive  further  into  the  section,  or  try  to  find 
its  meaning  if  the  commissioners  are  right  on  the 
ample  point  (and  on  that  my  decision  goes)  that  there 
is  here  a  permanent  endowment  in  the  shape  of  laud 
which  the  trustees  cannot  treat  as  income. 

CoLLDfS,  L.  J. — 1  am  of  the  same  opinion. 

Solicitors,  Clabon;  Andrew^  Wood,  &  PurveSy  for 
Jahtt  W,  Johnstony  Stockport;  Treasury  Solicitor, 
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Chan.  Div.  \ 
Stirling,  J.  J 

In  re  Wasdale. 
Brittin  v.  Partridge,  (a.) 

Traatee—NUice^ Assignment— Notice  to  trustees— Notice 

to  new  trustees — Priority. 

An  assignee  who  has  given  notice  to  all  the  trustees  in 
existence  at  the  time  of  his  assignment  is  not  hound  to 
give  notice  to  every  new  trustee^  and  is  entitled  to  'priority 
over  a  subsequent  assignee  who  has  taken  his  assignment 
after  the  death  or  retirement  of  all  the  original  trustees 
and  given  notice  to  the  new  trustees. 

This  was  a  summons  raising  the  question  whether 
an  assignee  who  has  given  notice  to  all  the  trustees 
in  existence  at  the  time  of  his  assignment  is  bound 
to  give  fresh  notice  on  the    appointment  of    new 

trustees. 

The  facts  were  as  follows:  Under  the  will  of 
Matthew  Wasdale,  who  died  in  1856,  Edward  Nix 
Watson  became  entitled  to  a  reversionary  interest  in 
the  proceeds  of  sale  of  certain  lands  devised  to 
trustees  upon  an  imperative  trust  for  conversion. 

By  an  indenture  dated  the  9th  of  February,  1871, 
Edward  Nix  Watson  assigned  this  interest  to  John 
Samuel  Partridge,  who  in  the  same  month  gave 
notice  of  the  assignment  to  Dingley  Askham  Brittin 
and  Bobert  Burton,  then  the  sole  trustees  of  the 
testator's  will. 

In  June,  1881,  the  survivor  of  these  trustees  died, 
and  thenceforth  down  to  1896  his  executors  appear  to 
have  acted  as  trustees  of  the  will  of  Matthew  Wasdale. 
On  the  1st  of  July,  1896,  the  plaintiffs  were  duly 
appointed  trustees  of  that  will. 

By  an  indenture  dated  the  27th  of  February,  1897, 
Edward  Nix  Watson  assigned  his  interest  under  the 
will  of  Mr.  Wasdale  (stul  reversionary)  to  Louisa 
Bell,  widow,  by  way  of  mortgage  to  secure  repay- 
ment of  £400. 

On  the  28th  of  February,  1897,  Mrs.  BeU  gave 
notice  of  her  incumbrance  to  the  plaintiff's,  the 
trustees  of  Wasdale's  will. 

Subsequently  the  interest  of  E.  N.  Watson  fell 
into  possession,  and  as  it  was  claimed  both  by 
Partridge  and  by  Mrs.  Bell,  the  present  summons 
wds  taken  out  by  the  plaintiffs,  the  trustees  of  the 
will,  to  determine  the  priority  between  them. 

Tehhutt,  for  the  trustees. 

B.  F,  Norton,  for  J.  S.  Partridge.— I  gave  notice  to 
all  the  trustees  in  existence  at  the  time  of  the  assign- 
men'.  The  death  of  the  trustees  cannot  take  away 
my  priority.  The  only  case  against  me  is  Timson  v. 
Enmsbottom,  2  Keen  35.  Ward  v.  Buncombe,  42  W.  E. 
69,  [1893]  A.  C.  369,  is  in  my  favour. 

Eustace  Smith,  for  Mrs.  Bell.— The  facts  in  Timson 
v.  ItamsboUom,  were  very  much  the  same  as  in  this 
case.  The  whole  rule  as  to  notice  was  established 
to  give  protection  against  fraud,  and  it  ought  to 
Bpply  on  the  appointment  of  new  trustees. 

He  referred  to  Dearie  v.  Hall,  3  Rups.  1 ;  Foster  v, 
CocherelU  3  OJ.  &  Fin.  456;  Browne  v.  Savage,  7  W.  R, 
571,  4  Drew.  635;  Phivps  v.  Lovegrove,  21  W.  R.  590, 
L.  R.  16  Eq.  80;  TMlows  v.  Lloyd,  37  W.  R.  12,  39 
Ch.  D.  686  ;  Ward  v.  Buncombe  ;  In  re  Hall,  7  L.  R. 
Ir.  180;  White  &  Tudor's  (last  ed.),  vol.  i.,  p.  122  > 
Lewin  on  Trusts  (last  el.),  p.  858. 

(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister- 

at-Law. 
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High  Court. 


In  rb  Wasdalb.— Ellis  v,  Bedford  (Dqke). 


High  Ck)i7BT. 


Norton  replied. 


Dec.  8. — Stirling,  J.,  stated  the  facts  and  con- 
tinued: 

The  assignmeDt  to  Partridge  is  earlier  in  point  of 
date,  and  is  consequently  entitled  to  priority  unless 
the  subsequent  assignee  establishes  toat  she  has  a 
better  title  in  equity. 

It  has  been  held  that  where,  as  here,  a  fund  con- 
sisting of  personal  estate  is  vested  in  trustees  a  subse- 
quent assignee  who  gives  notice  of  his  assignment  to 
the  trustees  has  a  better  title  in  equity  than  a  prior 
assignee  who  has  entirely  omitted  to  give  notice  of 
bis :  Dearie  v.  Hall^  3  Russ.  1 ;  Foster  v.  Cockerell,  3 
CI.  &  Fin.  456.  If,  however,  one  only  of  the  trustees 
iu  existence  at  the  date  of  the  second  assignment  had 
notice  of  the  prior  assignment,  that  assignee  does  not 
lose  his  prionty :  Ward  v.  Buncombe,  42  W.  B.  69, 
[1893]  A.  C.  369. 

It  ha^  been  further  held  in  Timaon  v.  Ramshottom,  2 
Keene  35,  and  In  re  HalU  7  L.  B.  Ir.  180,  that  an 
assignee  who  has  given  notice  to  one  only  of  several 
trustees  is  not  entitled  to  priority  over  a  subsequent 
assignee  who  takes  his  assignment  after  the  death  of 
the  trustee  to  whom  notice  was  given.  In  the  latter 
case  the  Yice-Cbancellor  in  Ire&nd  gave  as  a  reason 
that  it  is  the  fault  of  the  earlier  assignee  that  he  did 
not  give  notice  to  both  trustees,  and  refers  to  Meiix  v. 
Bell,  1  Hare  73. 

So  far  as  the  decisions  have  gone,  I  am  now  asked 
to  hold  that  an  assignee  who  has  given  notice  to  all 
the  trustees  in  existence  at  the  time  of  his  assignment 
is  not  entitled  to  priority  over  a  subsequent  a^'signee 
who  has  taken  his  assignment  after  the  death  or 
retirement  of  all  these  trustees  and  who  gives  notice 
of  such  assignment  to  the  new  trustees.  That,  as  I 
think,  goes  beyond  the  decisions  in  Timson  v.  Bams- 
lottom  and  In  re  Hall,  for  in  both  cases  the  assignee 
omitted  to  give  notice  to  a  trustee  in  existence  when 
he  took  his  assignment. 

The  principle  on  which  the  doctrine  of  the  court 
as  to  notice  is  founded   was  the  subject  of  much 
discussion  in  the  House  of  Lords  in  the  recent  case 
of    Ward    v.     Duncomhe.       Lord    Herschell,     after 
referring  to  Dearie   v.   Hall,  Loveridge    v.    Cooper, 
says :    '*  It  is  impossible,    I    think,    to    read   these 
judgments  without  seeing  that  the  leading  considera- 
tion which  induced  the  court  to  lay  down  the  rule 
that  he  who  ^ves  notice  has  a  better  equitable  right 
than  a  prior  mcumbrancer  who  has  given  no  notice 
was  this,  that  any  other  decision  would    facilitate 
fraud  by  the  cestui  que  trust,  and  cause  loss  to  those 
who  might  have    used    every    precaution  that  was 
possible   to    ascertain,    before    parting    with    their 
money,    that    the    title    they    were  taking    was  a 
valid  one,    and    who   might   have  done  everything 
they    could   to    render   that    title    secure";     and 
Lord  Macnaghten  says :  "  I  have  made  these  obser- 
vations,   not   for    the    purpose  of   impugning   the 
authority  of  ihe  rule  in  Dearie  v.  Hall,    The  rule  is 
settled  law.     But  it   seems  to  me  that  when  your 
lordships  are  asked  to  extend  the  rule  to  a  case  not 
already  covered  by  authority,  it  is  proper  to  inquire 
into  the  principles  upon  which  the  rule  is  said  to  be 
founded.      For  the  reasons   which  I  have  already 
given,  I  do  not  think  that  those  principles  are  so  dear 
or  so  convincing  that  the  rule  ought  to  be  extended 
to  a  new  case.    There  is  one  argument  which  I  ought 
to  notice  before  I  conclude.     It  was  said  that  if  the 
mortgage  bad  not  been  created  until  after  Mr.  Sharp's 
death,  and  the  mortgagees  had  then  given  notice  to 
the    burviving    trustee,    they    would    have    gained 
priority.    That  may  be  so.     But  that  is  not  this  case. 
I  take  leave,  however,  to  doubt  whether  the  proposi- 


tion on  which  the  argument  is  founded  can  be  treated 
Cur,  adv,  vult,        as  settled  law.      There  is  no  authority  for  it  thst 

I  know  in  this  oountrv  but  the  case  of  Timaon  v. 
Ramshottom  before  Lord  Langdale,  M.B.     I  do  not 
think  that  that  case  can  be  regarded  as  one  of  much 
weight,  for  it  was  appealed,  and  after  the  appeal  was 
opened  the  parties  came  to  a  oompromise,  and  more- 
over, it  will  be  observed  that  his  lordship  seems  to 
have    thought    that   the  notice  in   that   case  was 
insufficient    even  during  the  lifetime  of  the  person 
who  received  it,  because  he  held  that  each  one  of  the 
other   holders  of   the    fund    being  executors  'had 
separate  authority  to  receive  and  pay  on  account  of 
the  estate,'  and  he  thought  that  if  they  had  no  notice 
of  the  assignment  they  '  might  have  made  payment 
without  incurring   any  liability    on    that  account' 
As  Westbury,  L.C.,  says  in   Willes  v.    QreenhUl,  10 
W.  B.  33,  '  It  is  well  established,  whether  rightly  or 
wrongly,  that  upon  assignments  or  mortgages  of 
equitable  interest  in  property  held  by  trustees,  the  daty 
devolves  upon  the  assignee  or  mortgagee  to  give  to  tiie 
trustees  notice  of  the  assignment  or  incumbrance. 
But  it  may  be  that  when  an  assignee  or  mortgagee 
has  once  discharged  that  daty  he  has  done  all  that  the 
rule  requires  of  bim,  and  that  for  the  rest  the  law 
holds,  as  Lord  Cairns  lays  it  down,  and  that  he  is  not, 
on  a  change  of  trustees,  to  be  deprived  of  his  pre- 
exibtiug  equitable  tide  by  the  diligence  or  by  the 
happy  thought  of  a  subsequent  incumbrancer.    Cer- 
tainly I  can  imaxine  nothing  more  inconvenient  than 
that  it  should  be  possible  to  have  a  scramble  for 

Sriorities    on    the    appointment    of    new '  trustees. 
lOthing,  I  think,  would  be  less  likely  to  conduce  to 
the  security  of  equitable  titles." 

In  my  opinion  it  would  be  imposing  an  unreason- 
able burdeu  on  assignees  to  hold  that  they  are  under 
an  obligation  to  give  notice  to  every  new  trustee,  or 
are  to  be  treated  as  guilty  of  neglect  t3  take  leaaon- 
able  precautions  if  they  omit  to  do  so.  I  think,  there- 
fore, that  the  title  of  Partridge  must  prevail. 

Solicitors,  H.  E,  Watts,  for  Day  &  Walts,  St.  Ives, 
Hunts ;  Munk  A  Co, ;  Prince  &  Co, 


"^.fX]  Oct.29.-Nov.21;Dea7. 

Elus  V,  BsDFOBD  (Duke).  (a.)  • 

Practice — Parties — Joinder  of  plaintiffa — Claaa  ttdiont 
— Preferential  righta  of  market  gardenera  in  Coveid 
Garden  Market  under  9  Geo,  4,  c.  cxiii, — R,  8.  C, 
ord,  16,  rr,  1,  9. 

Ord.  16,  r.  9,  which  provides  fur  persons  suing  vr 
being  sued  as  representing  a  class,  only  extends  to  catei 
where  the  class  have  or  claim  some  benejicial  proprieiarj/ 
right  which  is  being  asserted  or  defended  in  the  action. 

By  the  Act  for  the  Regulation  of  CovetU  Oarde» 
Market  (9  Geo,  4,  c.  cxiii.),  certain  stands  were  ex- 
clusively appropriated  to  the  reaction  of  wagons  and 
carts  belonging  to  growers  of  fruit,  flowers,  vegetabtet, 
roots,  and  herbs,  at  tolls  or  rent  according  to  a  schedule, 
and  such  growers  were  to  be  deemed  to  be  persons  hacimi 
preferential  rights  to  resort  to  such  stands  under  tkt 
provisions  of  the  Act.  The  plaintiffs  in  the  above  acium 
were  six  market  gardeners,  who  sued  on  behalf  of  ihem- 
selves  and  all  other  such  groxoers  as  aforesaid  attending 
Vovent  Garden  Market  for  a  declaration  that  the  defend- 
ant, the  owner  of  the  market,  should  not  deprive  them  of 
preferential  rights  as  to  stands  conferred  by  the  8tatnU, 

(o.)  Beported  by  J.  F.  Walbt,  Esq.,  Barrister-at- 

Taw. 
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High  CJouet. 


Ellis  v.  Bedford  (Dxtke). 


High  Couet. 


The  defendant  applied  to  set  aside  the  proceedings  ^  on  the 
grounds  that  the  plaintiffs^  as  having  separate  and 
didind  causes  of  action,  could  not  join,  and  also  could 
ndy  as  private  individuals,  sue  on  behalf  of  a  class  of 
the  public. 

Held,  thai  the  growers,  as  a  doss,  had  not  any  pro- 
prietary  rights  in  respect  of  the  market  under  the  provi- 
sicfM  of  that  Jet  in  their  favour,  and  tJiat  such  right  as 
ike  groupers  as  a  class  had  thereunder  was  in  the  nature 
of  a  public  right  which  must  be  enforced  at  the  suit  of 
the  Attorney'  General, 

Temperton  v.  Bussell,  41  W.  E.  321,  [1893]  1  Q.  B. 
435,  fdlowed. 

Held,  also,  that  the  plaintiffs  had  not  and  did  not 
claim  any  right  to  relief  **  in  respect  of  or  arising  ou^  of 
the  same  transaction  or  transactions,''*  and  therefore  the 
six  several  claims  of  the  plaintiffs  as  individuals  were 
n(4  rightly  joined  under  ord,  16,  r.  1. 

Summons. 

The  plaintiffs  in  the  above  action  were  six  market 
gardeners,  who  sued  on  behalf  of  themselves  and  all 
other  growers  of  fruit,  flowers,  vegetables,  roots,  or 
herbs,  within  the  meaning  of  the  enactment  referred 
to  below,  for  a  declaration  that  the  defendant,  who 
was  the  owner  of  Oovent  Garden  Market,  was  not 
entitled  to  exclude  them  from  certain  preferential 
nghts  as  to  stands  conferred  by  the  Act  for  the 
Begulatiou  of  Covent  Garden  Market  (9  Qeo,  4. 
c  cxiii.),  and  they  also  claimed  consequential 
relief.  The  said  Act,  after  certain  provisions  as  to  a 
portion  of  the  said  market  delineated  in  a  plan  therein 
referred  to,  which  provisions  are  not  material  for  the 
purposes  of  this  report,  contains  amongst  others  the 
following  provisions  (section  7) :  '*  That  the  remainder 
of  the  said  market  shall,  subject  to  the  provisions 
hereinafter  contained,  be  appropriated  as  follows, 
namely:  Those  parts  thereof  which  are  marked 
respectively  in  the  said  plan  with  the  letter  (B)  shall 
be  divided  into  stands,  which  stands  shall  be  called 
*The  Casual  Cart  Stands,'  and  shall  (except  and 
subject  as  hereinafter  mentioned)  be  exclusively 
appropriated  to  the  reception  of  wagons  and  carts 
in  which  fruit,  flowers,  vegetables,  roots,  or  herbs 
shall  be  brought  to  the  said  market  for  sale,  and  for 
the  exposing  to  sale  and  selling  such  fruit,  flowers, 
vegetables,  roots,  or  herbs  on  the  stand  to  which  the 
same  shall  be  brought,  subject  to  such  tolls  or  sums 
of  money  as  are  in  the  schedule  to  this  Act  in  that 
behalf  mentioned,  and  the  growers  of  fruit,  flowers, 
vegetables,  roots,  or  herbs  sball  be  deemed  to  be  the 
ptrson  havii>g  the  preferable  right  to  resort  to  such 
btands  under  the  provisions  of  this  Act.  Those  parts  of 
the  said  market  which  are  marked  respectively  in  the 
said  plan  with  the  letter  (C)  shall  be  divided  into  standH, 
whi(&  stands  shall  he  called  '  The  Yearly  Cart 
Stands  *  and  shall  (except  and  subject  as  hereinafter 
mentioned)  be  exdusivaly  approriated  to  the  recep- 
tion of  wagons  and  carts  of  or  belongiag  to  growers  of 
fruit,  flowers,  vegetables,  roots,  or  herbs,  and  to  the  ex- 
posing to  sale  and  seJHng  the  fruit,  flowers,  vegetables, 
roots,  or  herbs  grown  or  reared  by  such  growers  and 
be  let  by  the  said  Duke  [i.e.,  of  Bedford],  his  heirs  or 
MsigDs,  being  owners  of  the  said  market,  or  their 
teoants  thereof  by  the  year  or  for  any  shorter  period 
at  such  yearly  or  other  rents  and  subject  to  such  tolls 
or  »Qm8  of  money  as  are  in  the  schedule  to  this  Act 
in  that  behalf  mentioned,  and  the  person  to  whom 
say  such  stand  shall  be  let  shall  be  deemed  to  be  the 
holder  thereof,  and  the  person  having  the  preferable 
right  to  resort  thereto  under  the  provisions  of  this 
Act. 

"Those  parts  of  the  said  market  which  are  marked 
nspeotively  in  the  said  plan  with  the  letters  (F  and 
6)  shall  be  divided  into  stands,  which  stands  shall 


be  called  '  The  Yearly  Pitching  Stands '  and  shall 
(except  and  subject  as  hereinafter  mentioned)  be 
exclusively  appropriated  to  the  exposing  to  sale 
and  selling  fruit,  flowers,  vegetables,  roots,  or 
herbs,  and  may  be  let  by  the  said  Duke,  his  heirs 
or  assigus,  being  owners  of  the  said  market,  or  their 
tenants  thereof  exclubively  to  growers  of  fruit,  flower?, 
vegetables,  roots,  or  herbs  by  the  year  or  for  any 
shorter  period  at  such  yearly  or  other  rents  and 
subject  to  such  toils  or  sums  of  money  as  are  in  the 
schedule  to  this  Act  in  that  behalf  mentioned,  and 
the  nerson  to  whom  any  such  stand  shall  be  let  shall 
be  deemed  to  be  the  holder  thereof  and  the  person 
having  the  preferable  right  to  resort  thereto  under 
the  provisions  of  this  Act." 

The  plaintiffs  in  the  above  action  were  all  growers 
of  fruit,  vegetables,  roots  or  herbs,  and  frequenters  of 
the  market  for  the  purpose  of  sale,  and  they  com- 
plained that  the  defendant,  who  was  the  owner  of  the 
market,  did  not  within  the  meaning  of  the  Act  com- 
ply with  the  provisions  aforesaid  of  the  Act  relating 
to  the  stands  and  the  exaction  of  tolls.  They  alleged 
that  they  had  each  been  refused  stands  when  unlet, 
and  also  alleged  excessive  charges.  They  submitted 
that  the  defendant  had  not  the  right  to  admit  others 
to  the  use  of  certain  stands  so  long  as  growers  pre- 
sented themselves  and  required  the  use  thereof,  and 
alleged  that  the  defendant  made  it  a  practice  either 
to  refuse  to  growers  the  use  of  buch  stands  or  by 
filling  such  stands  with  others  than  growers  to  pre- 
vent growers  having  the  use  of  such  stands,  with  the 
result  that  growers  had  to  go  to  other  parts  of  the 
market  or  to  places  outside  the  market,  or  to  the 
public  streets,  where,  the  restrictions  contained  in  the 
Act  not  being  applicable,  the  defendant  charged 
higher  rates  than  would  have  to  be  paid  under  the 
Act,  and  with  the  further  result  of  injury  to  the 
growers  in  their  trade.  They  further  alleged  that  in 
each  ca^e  of  refusal  of  stands  to  any  of  the  plaintiffs 
no  objection  had  been  made  to  such  plaintiff  as  a 
proper  tenant,  but,  although  several  of  such  stands 
were  unlet  and  growers  were  desirous  of  tenancies, 
the  defendant  had  stated  his  practice  to  be  not  to  let 
such  stands. 

The  defendant  now  applied  to  set  aside  the  writ 
and  all  proceeding^  in  the  action  on  the  ground  that 
thd  plaintiffs,  as  having  separate  and  distinct  causes 
of  action,  could  not  join,  and  that  also  they  could  not 
as  private  individuals  sue  on  behalf  of  a  class  of  the 
public  in  respect  of  public  or  other  statutory  rights. 

By  ord.  16,  r.  1,  several  plaintiffn  are  allowed  to 
join  in  one  action  distinct  causes  of  action  if  the  right 
to  relief  arises  out  of  the  same  transaction  or  series  of 
transactions,  and  there  would  be  a  common  question 
of  law  or  fact  if  they  brought  separate  actions ;  by 
rule  9,  where  there  are  numerous  persons  having  the 
same  interest,  one  or  more  may  sue  on  behalf  of  all. 

Levett,  Q.C.,  Danckwerts,  and  A,  Owynne  James,  for 
the  defendant,  supported  the  application. 

Asquith,  Q,C,,  Farwell,  Q.G.,  and  J.  T,  Prior,  for 
the  plaintiffs. 

The  following  cases  were  cited  by  counsel — namely  : 
Smurthwaite  v.  Hannay,  43  W.  E.  113,  [1894]  A.  C. 
494  ;  Stroud  v.  Lawson,  46  W.  R.  626,  [1898]  2  Q.  B. 
44 ;  Drincbrier  v.  Wood,  43  Solicitors'  Journal,  p. 
29 ;  The  University  of  Oxford  and  The  University  of 
Cambridge  v.  Oill,  lb.,  p.  27;  and  Tempertwi  v. 
Bussell,  41  W.  R.  321,  [1893]  1  Q.  B.  435. 

RoMBR,  J. — This  application  gives  rise  to  questions 

of  some  nicety.     The  flrst  point  I  have  to  consider  is 

whether  the  plaintiffs  are  entitled  to  sue  on  behalf  of 

themselves  and  all  other  growers  of  fruit,  flowers, 

^  vegetables,  roots,  or  herbs  within  the  meaning  of  the 
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Act  9  G^o.  4.  c.  cxiii.  Now,  as  pointed  out  in 
Tempcrton  v.  Russell^  ord  16,  r.  9,  which  provides 
for  periions  suing  or  being  sued  as  representing 
a  class,  only  extends  to  cases  where  the  class  have  or 
claim  some  beneficial  propretary  right  which  isbeirg 
asserted  or  defended.  I  have,  therefore,  to  consider 
whether  the  growers  in  question  as  a  dass  have  a 
beneficial  proprietary  right  under  the  above  Act 
which  is  being  asserted  in  this  action.  On  considera- 
tion of  the  provisions  of  that  Act  in  favour  of  the 
growers  with  regard  to  Covent-garden  Market,  I  am 
unable  to  come  to  the  concluf*ion  that  the  growers  as 
a  class  have  any  proprietary  rights  in  respect  of  the 
market.  All  members  of  the  public  have  a  right  to 
go  to  and  use  the  market,  and  it  appears  to  me  that, 
by  the  Act,  all  that  in  substance  is  provided  is  that 
those  members  of  the  public  coming  to  use  the  market 
who  are  growers  shall  have  preference  over  the  rest  of 
the  public  in  using  and  having  let  to  them  certain  parts 
of  the  market.  Of  course,  if  any  individual  grower 
had  let  to  him  under  the  Act  a  part  of  the  market  he 
would,  during  the  letting,  and  in  respect  of  the  part 
let,  have  a  proprietary  right.  But  I  cannot  see  that 
growers  as  a  class  can  be  said  to  have  a  proprietary 
right  in  respect  of  the  market  merely  because  if  auy 
member  of  the  class  chooses  to  go  to  and  use  the 
market  he  can  claim  to  be  preferred  over  what  I  may 
call  an  outside  member  of  the  public  in  using  or 
having  let  to  him  a  portion  of  certain  specified  parts 
of  the  market.  If  I  lield  the  opposite  view  I  do  not 
see  how  I  could  avoid  also  holding  that  the  public  as 
a  class  had  a  proprietary  tight  in  respect  of  the 
market,  because,  as  against  the  owner  of  the  market, 
it  had  a  right  of  access  to,  and  user  of,  the  market. 
It  appears  to  me  that  such  right  as  the  growers  as  a 
class  have  under  the  Act  is  in  the  nature  of  a  public 
right,  which  must  be  enforced  when  necessary  by  the 
Attorney -General.  Of  course,  any  member  of  the 
class  who  has  been  injured  by  the  provisions  of  the 
Act  being  disregarded  will  have  his  remedy  in  respect 
of  his  own  individual  injury.  But  where  the  com- 
plaint is  that  the  rights  of  the  growers  as  a  class 
have  been  disregarded  and  relief  is  soueht  on  behalf 
of  the  dass  by  way  of  declaration  of  right  or  injunc- 
tion, then  I  think  the  Attorney-General  is  the  proper 
person  to  sue. 

It  was  suggested  that  questions  under  the  Act 
might  arise  as  oetween  the  growers  as  a  dass  and  the 
rest  of  the  public,  and  that  the  Attorney -General 
must  then  represent  the  general  public.  But  ia  a 
case  of  that  kind  the  difficulty  could  be  met  by  the 
Attorney-General  on  behalf  of  the  Crown  representduff 
the  one  section  of  the  public  and  the  Solidtor-Genersd 
representing  the  other  section.  A  similar  difficulty  in 
other  cases  has  in  this  way  been  got  over.  The  views 
above  expressed  dispose  of  the  plaintiffs'  case  so  far  as 
it  seeks  relief  on  behalf  of  the  growers  as  a  class. 

But  I  have  still  to  consider  the  general  daims  of 
the  six  plaintiffs  as  individuals.  Each  of  those  daims 
is  perfectly  distinct  from  the  others,  and  depends  for 
its  determination  upon  its  own  facts,  and  constitutes 
in  substance  a  separate  action  as  against  the  defendant. 
The  question  whether  these  six  separate  daims  are 
riffhtly  joined  depends  upon  ord.  16,  r.  1.  On  con- 
sideration it  appears  to  me  that  the  six  plaintiffs,  so 
far  as  their  individual  claims  are  concerned,  have 
not  and  do  not  daim  any  right  to  relief  "in 
respect  of  or  arising  out  of  the  same  transaction 
or  series  of  transactions"  within  the  meaning  of 
those  words  as  used  in  the  above  rule.  The  right  to 
relief  of  each  plaintiff  depends  upon  the  transactions 
peculiar  to  him  under  which  it  is  allegd  he  has 
been  spedally  injured  as  an  individual.  These  trans- 
actions are  not  the  same  as  those  on  which  the  other 
plaintiffs  have  to  rdy  in  support  of  their  spedal 


injuries  and  of  their  special  daims  in  respect  of 
such  injuries,  and  the  transactions  on  which  the 
plaintiffs  have  respectivdy  to  rely  to  support  their 
claims  are  not  made  one  merely  because  the 
defendant  is  alleged  to  have  made  a  practice  of 
disregarding  the  rights  of  growers.  For  these 
reasons  it  appears  to  me  that  the  six  several  claims  o! 
the  plaintifflB  as  individuals  are  not  rightly  joined  in 
one  action.  I  think,  therefore,  that  the  farther 
prosecution  of  this  action,  as  at  present  constituted, 
ought  not  to  be  idlowed.  But,  in  order  to  save 
unnecessary  expense,  I  will  give  the  plaintiffs  liberty 
to  elect,  if  they  can  agree  between  theuisdves  to  do 
so,  to  continue  the  action  on  behalf  of  any  one  of  the 
plaintiffs  so  far  as  he  seeks  relief  as  an  indtvidoal, 
and  to  enable  that  to  be  done  I  give  liberty  to  amend 
writ  and  statement  of  daim.  The  dection  and 
amendment  inust  be  made  within  fourteen  days  from 
the  drawing  up  of  this  order.  The  plaintiffs  must 
pay  the  costs  of  the  defendant  incurred  in  the  action 
up  to  the  present  time,  including  the  costs  o!  this 
application.  If  no  dection  and  amendment  be  made 
under  the  liberty  above  given,  then  the  statement  of 
claim  will  be  struck  out,  and  all  further  proceedings 
in  the  action  will  be  stayed. 

Application  allowed. 

Far  well,  Q,C.y  applied  for  leave  to  appeal,  which 
was  granted. 

Solicitors,     Jlirbert    B.    Bell;     Taylor,     Son,    & 
Humbert, 


In  re  Wbexham,  Mou),  and  CoNNAn's  Quay 

Eailway  Co.  (a.) 

Company — Company  borrowing  ultra  vires — Debtniart- 

holdera — Subrogation, 

A  railway  company  exceeded  their  powers  in  borrowing 
largely  from  their  bank  for  the  purposes  of  paying  the 
interest  due  on  their  authorized  issue  of  debentures.  At 
the  time  of  the  last  overdraft  for  the  purpose  of  paying 
the  debenture  interest  proceedings  were  pending  against 
the  company,  but  of  this  the  bank  had  no  knowledge. 
Judgment  was  subsequently  recovered  in  these  proceeding* 
against  the  company  and  a  receiver  appointed.  The  bank 
claimed  to  be  entitled  to  be  subrogated  to  the  rights  of  the 
debenture-holders  in  respect  of  the  overdraft,  and  that 
their  debt  should  be  paid  by  the  receiver  in  priority  to 
any  payment  to  the  debenture-holders. 

Held,  tliat  the  bank  was  not  entitled  to  be  paid  out  of 
moneys  in  the  receiver's  hands  before  interest  due  and 
payable  to  the  debenture-holders  was  paid. 

It  subsequently  came  to  the  knowledge  of  the  bank  thai 
there  were  A,  B,  and  C  debenture  stockholders,  and  that 
the  income  of  the  company  tww  sufficient  to  pay  the 
interest  on  the  A,  debenture  stock  and  leave  a  surf^us 
available  for  the  B  debenture  stockholders. 

Held,  on  a  further  application  by  the  bank,  that  thr^ 
were  not  entitled  to  be  repaid  in  priority  to  the  B  dff^- 
ture  stockholders  even  to  the  extent  of  the  interest  on  the 
A  stock  paid  out  of  tht  bank's  money. 

Adjourned  summons. 

By  the  Wrexham,  Mold,  and  Connah's  Quay  Eailwaj 
Act,  1883,  the  company  was  authorized  to  create  and 
issue  debenture  stock  to  the  amount  of  £doO,000. 
and  under  another  similar  Act  in  1888  a  further 
issue  was  authorized   to  the  amount  of  £145,000. 


(a.)  Eeported  by  Ralegh  B.  Philupotts,  Esq 

Barrister-at-Law. 


.•I 


Vol.  XLVII.     (Jan  u.  1899.1       THE  WEEKLY  REPORTER. 


173 


HioTi  Court 


In  KB  Wrexham,  Mold,  and  Connah's  Quay  Railway  Co. 


Hioii  Court. 


Xearl/  the  whole  of  the  debenture  stock  authorized 
by  these  two  Acts  had  been  issued  permanently 
charged  upon  the  undertaldDg  of  the  company. 

The  railway  company  kept  a  current  account  with 
the  Wrexham  branch  of  the  North  and  South  Wales 
Bank  (Limited),  the  working  expenses  of  the  rdil- 
way  being  paid  out  of,  and  the  receipts  of  the  com- 
paoy  paid  into,  this  account.  This  accoant  was  also 
dra«n  upon  for  the  purposes  of  paying  the  interest 
on  the  debenture  stock,  and  this  from  time  to  timf 
caosed  a  considerable  ovrrdraft.  Towards  the  end 
of  July,  1897,  the  bank  consented  to  an  application 
on  the  part  of  the  railway  company  to  allow  a 
farther  overdraft  of  about  £10,000  to  meet  the 
debentare  interest  due  on  the  Isc  of  August,  and 
axordingly,  about  the  3rd  of  August,  a  sum  of 
£9,672  was  paid  by  the  bank  as  interest  to  the 
debentare  stock-holders. 

On  the  5th  of  August,  1897,  the  Great  Central 
Railway  Co.  obtained  judgment  against  the  Wrex- 
ham, Mold,  and  Coooah's  Quay  Railway  Co.  in 
respect  of  a  sum  of  £39,128,  and  on  a  petition  pre- 
tented  on  the  12th  of  August.  When  the  fresh  over- 
draft for  the  debenture  interest  was  allowed  by  the 
bank  they  had  no  knowledge  that  any  proceedings 
were  pending  against  the  railway  company. 

The  current  account  was  discontinued  by  the 
receiver  on  the  5th  of  November,  and  on  this, 
toi^ether  with  bank  charges  and  interest,  a  debt  of 
£7.601  was  owing  to  the  bank. 

The  bank  in  the  present  proceedings  claimed  that 
they  were  entitled  to  be  subrogated  to  the  rights  of 
the  debenture-holders  in  respect  of  this  sum  of  £7,601 
with  interest  at  5  per  cent.,  and  took  out  the 
inmmons  for  a  declaration  to  this  effect  and  for  an 
order  that  the  receiver  should  pay  the  amount  they 
claimed  in  priority  to  any  payment  to  the  debenture- 
holders. 

Neville,  Q.C,  Methotd^  and  DanckwerU,  for  the 
bank. — ^l^e  overdraft  at  the  bank  was  a  debt  that  the 
railway  company  had  no  power  to  incur,  but  the 
bank's  money  was  applied  m  paying  a  debt  that  the 
company  were  legally  bound  to  pay,  and  the  bank  is 
entided  to  stand  in  the  shoes  of  the  debenture- 
holders  to  the  extent  of  the  interest  so  paid  :  Cunliffe^ 
Brooks,  <fe  Co.  V.  Blackburn  Building  Society,  33  W.  B. 
309,  L.  R.  9  App.  Cas.  857  ;  Baroneaa  Wenlock  v.  River 
Dh  Co.,  35  W.  R.  822,  19  Q.  B.  D.  155 ;  In  re  Cork 
and  Toughal  Bailwav  Co.,  18  W.  R.  26,  L.  R.  4  Ch. 
App.  748.  The  debenture- holders  must  be  taken 
to  have  assigned  their  interest  to  the  bank,  and 
thus  the  bank  has  a  charge  on  the  undertaking,  and 
ihould  be  paid  by  the  receiyer  in  priority  to  the 
debenture-holders. 

Frederick  Thomjtson,  for  certain  debenture-holders. 

Theobald,  for  other  debenture- holders  in  the  same 
intereat. 

B.  J,  Parker,  for  the  Wrexham  Co. 

Mark  Bomer,  for  the  Great  Central  Railway  Co. 

Neville,  Q.C.y  in  reply. 

Cur,  adv.  vulU 

BoMEB,  J. — ^This  is  an  extraordinary  application. 
The  applicant,  the  bank,  has  already  in  these  pro- 
ceedings brought  in  a  claim  to  be  admitted  as  a 
creditor  of  the  railway  company,  and  so  far  neither 
the  railway  company  nor  the  debenture  stock-holders 
have  dirouted  the  claim  of  the  bank  to  be  regarded 
as  an  ormnary  creditor  of  t^e  railway  company.  But 
the  bank  now  applies  to  the  court  and  seeks  in  sub- 
stance to  establish  as  to  the  sum  mentioned  in  its 
nmmons,  being  money  borrowed  from  it  by  the  rail- 


way company,   that  the  railway  company  had   no 
power  to  borrow  this  money,  and  consequently  did 
not  become  liable  to  repay  it.     The  bank  seeks  to 
establish  that  it  is  not  directly  a  creditor  in  order  to 
assert  that  thereby  it  is  placed  in  a  better  position 
tnan  if  the  money  had  been  validly  borrowed.     And 
it  seeks  to  establinh  this  startling  proposition  in  the 
following  way :    It  contends  (1)  that  the  borrowed 
money  was  applied  in  paying  mterest  on  the  deben- 
lure  stock  of  the  railway  company,  which  is  a  charge 
on  the  undertaking  of  the  company;  (2)  that  on  the 
principle  of    the  well-known  cases  cited  before  me 
the  bank  is  therefore  entitled  to  stand  in  the  shoes 
of  the  debenture  stock-holders  to  the  extent  of  the 
interest  so  paid ;  and  (3)  tbat  the  bank  is,  moreover, 
entitled  not  only  as  against  the  railway  company 
but  as  against  the  debenture  stock-holders  themselves 
to  be  considered  as  assignees  of  that  interest  as  if  it 
had  never  been  paid,  and  as  having  a  charge  or  some- 
thing in  the  nature  of  a  charge  on  the  undertaking 
of  the  railway  co:iipany  which  gave  it  a  right  to  call 
upon  the  receiver,  when  he  has  moneys  in  his  hands 
available  for  payuient  of  subsequent  interest  due  on 
the  debenture  stock,  to  pay  the  bank  before  he  pays 
the  debenture  stock- holders  their  interest.      At  the 
present  time  the  receiver,  has  not,  and  he  may  never 
have,  any  moneys  in  band  available  for  payment  of 
the  ordinary  debenture-holders  their  interest,  and  no 
one  is  at  present  concerned  in  considering  whether 
the  bank  is  an  ordinary  creditorof  the  rail  way  company, 
either  by  reason  of  the    original  borrowing  or  by 
reason  of  the  debts  of  the  rail  way  company,  which  tbat 
company  was  legally  liable  to  pay.     The  real  object, 
therefore,  of  the  present  application  is  to   obtam  a 
decision  of  the  court,  as  against  the  debenture  stock- 
holders, that  the  bank's  claim  has  priority  over  their 
interest.    The  first  two  contentions  of  the  bank  I  may 
therefore  pass  by,  or  assume  to  be  correct  if  its  third 
contention  fails.    And,  dealing  with  this  third  con- 
tention, I  cannot  see  on  what  principle  I  can   hold 
as  against   the   debenture  stock-holders  that  they 
are  to  be  treated  as  ranking  after  the  bank.      No 
authority  whatever  gives  sanction  to  any  such  claim 
on  the  bank's  part.      As  to  the  past  interest,  the 
stock-holders  never  assigned  it  to  the  bank.    It  was 
paid  by  the  railway  company  in  the  ordinary  way  so 
far  as  they  were  concerned,  and  it  did  not  matter  to 
them  or  form  any  matter  for  inquiry  on  their  part  how 
the    railway  company  got  the  money  to  pay  that 
interest.    There  are,  n«  doubt,  expressions  in  some 
of  the  judgments  in  the  cases  of  subrogation  above 
ref  errea  to  which  speak  of  the  person  who  has  lent 
money  to  a  company  which  the  company  was  not 
legally  liable  to  repay,  but  which  was  applied  in 
paying  the  legal  debts  of  that  company,  as  being 
entitled  tmder  the  circumstances  of  those  cases  to  be 
considered  as  assignee  of  the  debts  and  rights  of  the 
creditors  paid.    But  those  expressions  were  used  with 
reference  to  the  only  question  before  the  courts  in 
those  oases,  which  was  whether  as  between  the  person 
who  lent  the  money  to  the  company  and  the  company 
he  could  be  regarded  as  having  a  claim  in  respect  of 
that  money,    and  in    no  wise  concerned  questions 
between  that  person  and  the  creditors  whose  debts 
were  paid. 

The  argument  on  the  part  of  the  bank  that,  as 
between  the  creditors  paid  and  the  person  whose 
money  went  in  paying  them,  he  is  to  be  treated  as  if 
those  creditors  had  actually  assigned  to  him  their 
debts  and  securities,  is,  in  my  opinion,  unfounded.  If 
well-founded  it  would  lead  to  the  most  astonishing 
results.  For  instance,  consider  the  case  of  a  creditor 
of  a  building  society  whose  debt  is  secured  on  the  land 
of  the  society.  If  that  society  is  being  wound  up, 
could  a  person    from  whom   the   society   illegally 
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borrowed  money  come  forward  and  by  proving 
that  his  money  went  in  paying  off  parfc  of  the 
secured  creditor's  debt,  be  entitled  as  against  thtit 
creditor  to  have  the  seonrity  applied  in  repaying  the 
money  borrowed  before  it  was  made  available  to  the 
secured  creditor  for  the  payment  of  the  balance  of  his 
debt.  Clearly  not,  and  yet  it  appears  to  me  that  the 
bank's  contention  in  the  present  cane  would  lead  to 
such  a  result.  I  therefore  hold  that  the  bank  is  not 
to  be  regarded  in  these  proceedings  as  a  creditor  whose 
debt  is  to  be  paid  by  the  receiver  in  priority  to  the 
deb»)nture  stock-holders.  I  propose,  therefore,  to 
make  this  declaration :  Declare  tiiat  the  bank  is  n  >t 
entitled  as  against  the  debenture  stock-holders  to  have 
any  part  of  its  claim  p%id  out  of  moneys  iu  the 
receiver's  hands  before  payment  thereout  of  interest 
due  and  payable  to  the  debenture  stook- holders. 
Beyond  that  it  appears  to  me  unneaes<iary  to  make 
any  further  order  on  this  summous  beyond  ordering 
the  bank,  which  has  substantially  failed,  to  pay  the 
costs.  Hut  it  should  ba  stated  th*it  this  is  not  to 
prejudice  any  claim  of  the  bauk  or  any  application  it 
may  make  in  respect  of  any  moneys  that  may  be  in 
the  handd  of  the  receiver  after  paying  all  interest  due 
and  payable  to  the  debenture  stock- holders,  and  avail- 
able for  pstym^^nt  of  other  debts  of  or  clai>ns  against 
the  railway  company. 

Deo.  16. — It  subsequently  came  to  the  knowledge 
of  the  b<ink  that  there  ware  A,  B,  and  C  debenture 
stockholders,  and  that  the  income  of  the  company 
was  sufficient  to  pay  the  intarest  on  the  A  debenture 
stock  and  leave  a  surplus  available  for  the  interest  on 
the  B  debenture  stock,  and  an  applic%tion  was  made 
by  the  bank  that  to  the  extent  of  the  interest  on  the 
A  stock  paid  out  of  the  bank's  money  the  bank  was 
entitled  to  be  repaid  in  priority  to  the  B  debenture 
stockholders. 

BoMER,  J.,  without  calling  on  the  debenture- 
holders,  delivered  judgment  as  follows :  This  CMe  is 
restored  to  be  heard  on  a  fact  and  particular  conten- 
tion on  the  part  of  the  bank  not  previously  before  me. 
It  appears  that  the  income  of  the  company  is  suffi- 
cient to  pay  the  interest  on  the  A  debenture  stock  and 
leave  a  surplus  available  to  pay  the  interest  on  the  B 
debenture  stock.  The  bank  contends  that,  on  the 
principle  of  subrogation,  to  the  extent  of  the  prior 
interest  on  the  A  stock  paid  off  by  the  bauk,  it  is 
entitled  to  be  ranked  as  debenture-holders,  and  to  be 
paid  in  priority  to  the  B  debenture  stock.  Much  of 
what  I  previously  said  applies  to  this  contention,  and 
need  not  be  repeated.  I  may,  however,  again  point 
out  that  the  bank  advanced  its  money  under  no  con- 
tract purporting  to  give  it  a  security  for  the  money, 
and  that  the  B  stockholders  knew  nothing  of  the 
source  from  which  the  money  c^me  which  paid  the 
former  interest,  and  were  not  bound  to  inquire.  I 
cannot  see  any  sufficient  reason  why  the  B  stock- 
holders should  now  And  themselves  placed  in  the 
position  of  having  a  charge  second  not  only  to  that 
of  the  A  stock,  but  to  that  of  the  bank.  It  is  said 
they  are  not  injured  because  if  the  bank's  money  had 
not  been  applied  in  paying  off  the  A  interest  it  would 
still  rank  for  payment.  But  suppose  the  case  had 
been  that  the  railw^iy  coiipany  had  at  the  time  when 
tne  biuk  lent  its  money  other  assets  which  could  and 
should  have  been  applied  in  paying  off  the  A  iuterest, 
and  that  the  railway  company's  insolvency  had  arisen 
from  a  subsequent  unexpected  loss,  are  tlie  B  stuck  - 
holders  to  be  now  affected  because,  instead  of  apply- 
ing their  other  assets  at  the  time  in  paying  the  A 
interest,  the  railway  company  chose  to  pay  it  out  of 
the  money  borrowed  from  the  bank  P  And  if  not,  is 
the  court  to  embdrk  in  an  investigafcion  as  to  whac 
the  exact  pecuniary  position  of  the  cjmp^ny  triA  Skt 


the  time  of  the  borrowing  P    I  think  not ;  and  if  the 
principle  advocated  by  the  bank  is  correct,  where  is  it 
to  stop  P     There  might  have    been  years  of   ptst 
interest  paid  off  by  money  illegally  borrowed  from 
the  bank.     If  the  bank's  contention  be  correct,  all 
those  years'  interest  might  have  been  aocumulating 
against  the  B  stockholders  without  their  knowledge 
or  consent,  and  so  that  all  further  payment  of  interest 
to  them  would  practically  cease.     They  would  cer- 
tainly thereby  be  greatly  prej  udiced,  yet  during  all 
the  time  of  the  accumulation  they  would  have  had  no 
opportunity  of  protesting  against  it  or  of  applying 
for  any  remedy.     I  cannot  accede  to  the  applicatioo. 
It  appears  to  me  to  be  wrong  in  principle  and  sup- 
ported by  no  authority.    The  case  of  Blackburn  DU- 
trict  Building  Society  v.  Cardiff e.  Brooks,  &  Co.,  L.  R. 
29  Ch.  D.  902,  is  no  authority  for  this  appUoatian. 
All  that  was  there  done  was  to  allow  bankers  from 
whom   money  had  been  illegally  borrowed  by  tiie 
building  society,  and  which  money  bad  been  applied 
in  paying  off  members  who  had  given  notice  of  with- 
drawal, lo  stand  in  the  place  of  those  membva  as 
against  the  building  society.      That  was  no  exten- 
sion,  to  my  mind,  of  the  prior  cases,  for  the  with- 
drawing members,  so  far  as  concerns  the  buOdhig 
so  liety,    were  in  the  position  of  creditors  or  owm- 
creditors,  so  that  in  allowing  the  principle  of  sab- 
rogation  to   apply  in  that  case  the  coiurt  was  not 
extending  the  old  cases,   or  doing  anything  more 
than  allowing  the  bankers  who  found  the  money 
there  to  rank  as  creditors  of  the  society.    Such  a 
point  as  that  involved  in  the  case  before  me  was  not 
before  the  court,  and  certainly  was  not  argned.    It 
appears  at  p.  911  of  the  report  of  that  case  that  the 
right  of  the  bankers  there  was  not  objected  to  by 
their  opponents,  and  when  the  court  said  that  they 
thought  the  claim  was  right,  it  was,  in  my  opinion, 
in  the  view  that  without  argument  the  case  was  a 
simple  one  of  the  principle  of  subrogation  in  no  wise 
affecting  a  question  of  secured  creditors'  rights.    For 
these  reasons  I  think  the  application  fails,  and  the 
applicants  must  pay  the  costs  incurred  subsequent  to 
my  last  order. 

Solicitors,  Rowdiffea,  Bawle,  &  Co,,  for  HOX,  Didnn- 
8on,  &  Co,,  Liverpool ;  Field,  Roecoe,  A  Co,,  fbr  Evom 
Morris  &  Co.,  Wrexham;  Sharp,  Parker,  &  Co,,  for 
Alsop,  Stevens,  Harvey,  &  Crooks,  Liverpool;  NorrU, 
Aliens,  A  Chapman,  for  J.  B.  PolliU,  Manchester; 
Curdiffes  &  Davenport,  for  R,  B,  Lingard-Monk,  Man- 
chester. 


Chan.  Div.  ) 
Byrne,  J.   ) 


Xov*  7,  3. 


In  re  Hale. 
Lillet  v.  Foad.  (a.) 


Mortgage  —  Receiver — Mortgage  of  business — Appoint' 
ment  hy  mortgagee — Extent  of  agency — Conveyancing 
Act,  1881,  s.  2"^— Management  of  business — Paymeid 
of  debts — Statute  of  Limitations. 

A  receiver  appointed  by  a  mortgagee  under  a  power 
contained  in  the  mortgage  deed,  which  incorporates  and 
extends  the  powers  conferred  hy  the  Conveyancing  Ad, 
1881,  A.  24,  is  not  limited  in  the  exercise  of  those  power$ 
to  matters  arising  between  the  mortgabgor  and  the  mori- 
gagee,  but  may  by  his  acts  affect  the  rights  of  others ; 
and  this  is  so  where  the  receiver  is  appointed  after  the 
death  of  the  mortgagor. 

And  therefore,  where  a  receiver  so  appointed  as  nhon 

(o.)  Beported  by  Neyillb  Tebbutt,  Esq.,  Brtfriater- 

ftt-Law. 
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mentiotiedt  cuiing  vnthin  the  'powers  so  conferred  upon 
him,  paid  to  a  creditor  an  instalment  of  a  debt  contracted 
hy  the  mortgagor  in  connection  with  the  Tnorigaged 
property,  stich  payment  operates  as  an  acknowledgment 
of  the  existence  of  the  whole  debt  on  the  part  of  the 
txeaUrix  of  the  mortgagor,  whose  agent  the  receiver 
If,  and  prevents  time  running  under  the  Statute  of 
Limitations, 

A  receiver  so  appointed  as  ahove  mentioned,  and  being 
ttuthorixed  by  the  terms  of  his  appointment  to  manage 
and  carry  on  a  business  which  was  the  subject  of  the 
mortgage,  is  authorized  to  pay  debts  incurred  by  the 
mortgagor  in  respect  of  the  business. 

This  action  was  commenced  bv  an  originating 
summons  taken  out  by  J.  E.  Lilley  on  behalf  of 
hiuiMrlf  and  all  other  creditors  of  F.  W.  Hale, 
deceased,  against  Jane  Foad.  the  executrix  of  Hale, 
for  the  administration  of  Hale's  real  and  perdonal 
estate,  and  the  following  issues  were  tried  before 
Bjme,  J. :  (1}  Whether  there  was  a  debt  due  to  the 
pliiinttff  or  not ;  (2]  if  there  was  a  debt,  whether  it 
was  hatred  by  the  Statute  of  Limitations. 

The  facts  were  as  follows :  By  an  indenture  dated 
the  13th  of  December,  1886,  and  made  between 
JeuDette  6.  B.  Yon  Swartwout  and  her  husband, 
and  F.  W.  Hale  and  his  wife,  reciting  that  J.  G.  B. 
Yon  Swartwout  was  entitled  to  a  certain  business 
eonnected  with  the  manufacture  and  sale  of  patent 
medicines  for  her  separate  use  for  life,  and  tiiat 
Mrs.  Hale  was  the  owner  for  '*  her  separate  use  of 
the  rererstonary  interest  in  the  same  business,"  it 
was  agreed  that  the  business  should  thenceforth 
be  considered  as  belonging  to  F.  W.  Hale  during  the 
life  of  J.  Yon  Swartwout,  and  after  her  death  to 
Mrs.  Hale,  "  subject  and  charged  .  .  .  with  an  annual 
Bom  of  £520,  payable  without  any  deduction  except 
property  tax  (u  any),  during  a  period  of  five  years 
from  the  date  of  those  presents  to  "  J.  G.  B.  Yon 
Swartwout  '*lier  executors  and  administrators 
(whether  she  shall  survive  for  that  period  or  not),  by 
equal  weekly  payments  of  £10." 

Hie  agreement  contained  a  covenant  by  Mr.  and 
Mrs.  Hale,  jointly  and  severally,  to  pay  the  annuity 
of  £520,  and  certain  provisions  as  to  how  the  business 
was  to  be  carried  on.  Then  followed  a  danse  to  the 
^kd  that  if  the  annuity  should  fall  into  arrear  for 
four  weeks,  or  if  Mr.  or  Mrs.  Hale  should  sell  or 
eocomber  the  business,  J.  Yon  Swartwout,  her  as ents 
or  attorney,  might  enter  into  possession  of  and  hold, 
znanage,  and  carry  on  the  same  for  her  own  benefit, 
sod  ^t  the  business  should  then  be  assigned  to  her 
sabject  to  the  proviso  for  redemption  in  the  event  of 
payment  of  the  arrears  of  the  annuity.  Clause  9  of 
the  agreement  was  as  follows :  **  In  case  the  said 
J.  Yon  Swartwout  shall  at  any  time  become  entitled 
to  enter  into  possession  of  the  business  as  aforesaid,  the 
powers  conferred  by  the  Conveyancing  and  Law  of 
^qperty  Act,  1881,  upon  a  mortgagee  when  the 
mortgage  money  has  become  due  shall,  so  far  as  the 
Mmeare  applicable  to  the  terms  and  conditions  of 
these  pieflente,  thereupon  become  exercisable.  And  it 
shall  be  lawful  for  the  said  J.  Yon  Swartwout,  either  by 
banelf  or  by  her  agents  or  attorney,  in  lieu  of  taking 
PosBession  or  before  or  after  taking  possession  of  the 
OQ&ibeftS,  to  exercise  the  power  of  appointing  a  receiver 
conferred  by  the  said  Act.  And  by  way  of  extension 
of  the  provisions  of  the  said  Act,  it  is  hereby  also 
agreed  that  any  receiver  appointed  imder  the  said 
power  in  that  behalf  shall  be  at  liberty,  if  so  directed 
m  writing  by  the  said  J.  Yon  Swartwout,  her  agents 
or  attorney,  to  manage  and  carry  on  the  business  as 
he  may  think  fit,  ana  that  any  moneys  he  or  the  said 
J.  Von  Swartwout,  her  agents  or  attorney,  may  pay 
or  expend  for  that  purpose,  and  whether  before  or 


subsequent  to  redemption  by  the  said  F.  W.  Hale 
or  other  the  person  or  persons  entitled  tot  he  business 
as  aforesaid,  shall  be  considered  as  charged  upon  the 
business  with  interest  thereon  at  the  rate  of  five  per 
cent,  p^r  annum." 

Hale  in  carrying  on  the  business  became  indebted 
to  the  plaintiff  for  printing.  In  October,  1888,  the 
debt  was  £1,000,  and  it  was  arranged  between  them 
that  this  should  be  pud  off  by  instcdments  of  £25  per 
month.  These  instalments  were  paid  down  to  the 
time  of  his  death  by  Hale,  who  in  th(^  meantime 
continued  to  carry  on  the  busiuesa.  He  died  ou  the 
16th  of  June,  1891. 

By  his  will  Hale  appointed  the  defendant.  Miss 
Foad,  and  one  Bichardsou,  who  had  acted  as  his 
manager,  his  executrix  and  extcutor. 

Bichardson  renounced  probate,  and  the   will  was 

S roved  by  the  defendant  only.  Under  the  will  the 
efendant  was  beneficially  entitled  to  all  Hale's 
estate,  subject  to  debts  and  charees  thereon. 

Until  the  29th  of  July,  1891,  the  business  was 
carried  on  by  Bichardson  and  one  Lewis,  who  was 
also  in  Hale*s  employment  at  the  time  of  his  death. 

At  the  time  of  Hale's  death  the  annuity  was  in 
arrear  to  the  extent  of  £1,010,  and  by  a  document 
under  her  hand  dated  the  29th  of  July,  1891,  which 
referred  to  the  agreement  of  the  13  th  of  December, 
1886,  J.  Yon  Swartwout  appointed  a  receiver  in  these 
terms  :  ^*  I  hereby,  in  virtue  of  the  powers  vested  in 
me  for  that  purpose  by  the  said  agreement,  appoint 
Frederick  Johnson  as  receiver  of  the  said  business 
with  full  power  to  manage  and  carry  on  the  same  as 
he  may  think  fie,  but  subject  to  the  provisions  and 
restrictions  contained  in  the  said  agreement,"  and  the 
receiver  was  to  be  remunerated  by  a  percentage  on 
his  gross  receipts. 

j^ter  the  death  of  Hale  four  sums  of  £25  each 
were  paid  to  the  plaintiff  on  account  of  his  debt,  the 
first  sum  being  paid  on  the  8th  of  July,  1891,  by 
Bichardson  before  the  appointment  of  the  receiver,  the 
second  on  the  6th  of  August  by  Johnson,  the  receiver, 
the  third  and  fourth  by  Lewis  on  the  4th  of  September, 
and  on  the  2nd  of  October,  1891.  In  October,  1891, 
a  fresh  receiver  was  appointed  by  the  annuitant,  and 
he  declined  to  make  any  further  payments  to  the 
plaintiff.  As  regards  the  first  payment  the  learned 
judge  was  not  satisfied  on  the  evidence  that  it  was 
made  by  Bichardson  as  the  agent  of  the  executrix, 
and  the  decision  of  the  case  turned  upon  the  pay- 
ment by  Johnson  on  the  6th  of  August,  1891.  This 
summons  was  taken  out  by  the  plaintiff  on  the  3rd  of 
July,  1897. 

Younger,  for  the  plaintiff. — There  is  no  decision 
which  IS  quite  in  point  as  to  the  authority  of  the 
receiver,  but  the  observations  of  Bolt,  L.  J.,  in  Law  v. 
Glenn,  L.  B.  2  Ch.  App.  634,  and  of  Bigby,  L.J., 
in  D.  Owen  &  Co.  v.  Crmk,  [1895]  1  Q.  B.  265, 
at  p.  275,  43  W.  B.  Big.  147,  show  that  a  receiver 
appointed  under  a  deed  of  mortgage  by  the  mort- 
gagee is  a  receiver  for  all  purposes,  and  that  his 
acts  may  affect  the  rights  of  others  beside  the 
mortgagor  and  the  mortgagee.  Here  Johnson, 
being  expressly  empowered  to  manage  and  carrv  on 
the  business,  was  authorized  to  pay  this  debt  which 
was  incurred  in  respect  of  the  business,  and  being  the 
agent  of  the  mortgagor  under  the  Conveyancing  Act, 
1881,  s.  24,  his  payment  on  the  6th  of  August  was 
equivalent  to  a  payment  by  the  executrix  of  the 
mortgagor,  and  prevented  the  debts  being  barred 
under  the  statute.  Secondly,  I  say  that  in  any  case 
the  time  could  not  begin  to  run  until  November,  1891, 
as  until  then  there  had  been  no  default  in  payment : 
Beeves  v.  Butcher,  39  W.  B,  626,  [1891]  2  Q.  B.  509. 

As&mry,    Q.C,    and    Montague     Lush,    for    tbt 
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defendant. — The  receiver  appointed  by  the  mortgagee, 
although  the  agent  of  the  mortgagor,  was  not  the 
agent  of  the  executrix.  He  in  any  case  was  not  her 
agent  to  give  an  acknowledgment  of  the  debt  so  as  to 
prevent  it  being  barred  as  against  a  third  party: 
Harlock  v.  Ashhftrry,  30  W.  R.  327,  19  Ch.  D.  639; 
Chifinery  v.  Evans,  13  W.  R.  20,  11  H.  L.  Gas. 
115;  NewhonJdY.  Smithy  34  W.  R.  690.  Ifc  was  not 
intended  by  the  Conveyancing  Act,  1881,  to  enable  a 
receiver  appointed  under  section  24  to  alter  the  legal 
rights  of  third  persons.  He  is  only  to  act  as  between 
mortgagor  and  mortgagee.  The  only  object  of  the 
appointment  of  the  receiver  is  to  protect  the  property : 
see  observations  of  Cran worth,  L.C«,  in  Jefferya  v. 
Dickson.  14  W.  R.  322,  L.  R.  1  Cb.  App.  183 ;  Bayly 
V.  Wefit,  51  L.  T.  Rf^p.  764,  33  W.  R.  Dig.  106. 
To  prevent  the  time  running  the  payment  must  be 
made  by  someone  liable  to  pay :  Morgan  v.  Boio- 
lands,  20  W.  R.  726,  L.  R.  7  Q.  B,  493.  The  re- 
ceiver was  not  liable  to  pay  this  debt.  It  was  not 
an  outgoing  from  the  mortgafred  property :  Gosling 
V.  Gaskell,  46  W.  R.  208,  [1897]  A.  C.  575.  If  he  was 
liable  to  pay  this  debt,  he  would  have  been  liable  to 
pay  all  the  debts  of  the  mortgagor.  To  prevent  the 
operation  of  the  statute  the  acknowledgment  must 
amount  to  a  new  promise  to  pay  the  whole  debt : 
Wainman  v.  Kynnian,  1  Exch.  118;  Stamford  Banking 
Co.  V.  Smith,  40  W.  R.  355,  [1892]  1  Q.  B.  765 ; 
Hollis  V.  Palmer f  2  Bing.  N.  C.  713.  Can  it  be  said 
that  Johnson  had  any  such  authority  from  the  execu- 
trix ?  Suppose  the  debt  had  been  wholly  barred  at 
the  time,  could  it  be  said  the  receiver  was  authorized 
to  make  a  new  promis^^  to  pay  the  debt,  or  give  an 
acknowledgment  of  its  existence  P 

Byexe,  J. — It  is  common  ground  that  if  any  of 
these  four  payments  can  be  properly  considered  as  one 
raising  the  implication  of  a  promise  to  pay  the  balance 
of  the  debt,  the  plaintiff  has  not  the  stumbling-blook 
of  the  Statute  of  Limitations  in  his  way.  I  will  take 
the  one  made  by  Johnson  &n  the  6th  of  August,  after 
he  was  appointed  receiver,  and  while  he  was,  under 
the  power  conferred  upon  him  by  the  document 
appointing  him,  carrying  on  the  business,  with  the 
duty  imposed  upon  him  of  managing  and  preserving 
it  and  the  assets  and  goodwill  which  constituted 
the  security  for  the  annuity.  Now,  if  this  payment 
had  been  made  by  the  executrix  no  question  could 
have  arisen.  And  if  it  was  made  by  her  agent 
authorized  to  make  such  a  payment  unconditionally 
and  without  circumstances  negativing  the  implication 
of  a  new  promise  to  pay  which  ordinarily  arises  from 
such  a  payment,  then  it  is  sufficient  to  prevent  the 
operation  of  the  statute.  It  was  clearly  a  proper  pay- 
ment to  be  made.  But  it  is  said  that  it  was  a  payment 
made  by  the  receiver  without  authority  from  the  person 
liable  to  pay.  What,  then,  is  the  true  result  of  the 
contract  between  the  parties  and  the  appointment  of 
the  receiver  under  it  P  In  my  opinion  the  reference 
in  the  agreement  to  the  Conveyancing  Act  shows 
clearly  that  the  intention  of  all  the  parties  was  that, 
although  Mrs.  Swartwout  was  to  have  the  power  of 
appointing  the  receiver,  that  receiver  when  so 
appointed  was  to  be  the  agent  of  the  mortgagor,  and 
not  of  the  mortgagee,  for  the  purpose  of  managing 
and  carrying  on  the  business,    and  for  the    other 

Eurx>oses  either  expressly  enumerated  or  incorporated 
y  reference  to  the  statute.  That  was  hardly 
disputed,  and  it  is  further  conceded,  as  indeed  it 
must  be,  that  the  receiver  was  responsible 
to  the  mortgagor,  and  accountable  to  him  for  his 
receipts  and  for  his  doings  as  receiver.  But  it  was 
said  that  even  if  Hale  was  to  be  regarded  as  the 
mortgagor  within  the  meaning  of  the  agreement  (as 
undoubtedly  he  was,  although  there  was  another 


person  having  an  interest  in  the  business  after  kia     | 
death),  still  his  executrix  was  not  necessardy  regarded     | 
in  the  same  position.     It  was  urged  that,  altbongb 
this  was  a  debt  arising  out  of  business  traasactionf,     | 
yet,  as  Hale  alone  was  carrying  on  the  busiaess,  he 
alone  was  the  person  to  be  sued,  and  that  it  was  his    \ 
private  debt  as  much  as  any  other  debt  which  he 
might  owe  independently  of  the  business.    I  cannot 
accept  this  vif*w.    In  my  opinion  the  execatrix  of 
Hale  occupied  under  the  agreement  the  same  position 
as  Hale  did  as  between  herself  and  the  mortgagee— 
that  is  to  say,  the  position  of  mortgagor  to  mort- 
gagee within  thA  meaning  of  the  phrase  as  used  in 
the  document.    Hale  wa<«  liable  to  the  whole  extsot 
of    his    assets,    while    his    executrix    was  liable  to 
the    extent    of    the   same    assets    so    far   as   they 
came  to    her    as    executrix.      To   that  extent  her 
liability  was  the  same  as  his,  and  she  was  the  person 
to    be  sued  in    respect   of   the  debt.      Now,   thii    : 
particular  payment  of  £25  on  the  6th  of  August,    * 
1891,  was  a  payment  which,  if  Hale  had  been  alivt 
and  carrying  on  the    business,    would   have   been 
justly  due  from  him,  and  for  which   his  execatrix 
was  to  the  exrent  of  assets  liable  and  bound.    The   . 
payment  having  been  made  was  dearly  a  payment   ; 
made  on  behalf  of  the  mortgagor,  and  by  the  agent 
of  the  mortgagor,  such  agent  being  the  mortgagor's   ^ 
agent  for  the  purpose  of  managing  and  carrying  on  j 
the  business,    and    making    ul   proper    payments   i 
necessary  for   its  good  conduct   and   preserratioB«  ^ 
But    it    was    ingeniously    urged    that    the    real   : 

Principle    of    all    these    oases    of    part    payment 
epriving     the     Statute     of     lindtatioiu    of    its  \ 
operation     is     that     an     unconditional    payment,  ! 
if  made  by  the  person  liable  to  pay  to  the  pefson  I 
entitled  to  receive  it,  is,  standing  alone,  such  evidenoo  \ 
of  a  new  promise  to  pay  the  balance  of  the  debt  as  ; 
that  it  may  be  acted  upon,  and  so  destroy  the  open-  ' 
tion  of  the  statute.     The  true  principle  is,  however,  | 
that  part  payment  takes  the  debt  out  of  the  statute,  \ 
because  payment  of  part  is  an  acknowledgment  of 
the  existence  of  t^e  whole  debt,  and  from  it  the  lav  y 
raises    the   implication  of  a   promise   to   pay   tha 
remainder.    There  might   be    circumstanoee    whidt ! 
would  prevent  that  implication  arising,  bat  in  the  ^ 
present  case  I  find  none  such  existirg.     It,  theOt ' 
remains  for  me  to  consider  whether  there  is  anything., 
in  the  argument  that  a  distinction  muit  be  drawa  ] 
between  an  authority  to  make  a  new  promise  to  pay, . 
and  an  authority  to  do  that  which  in  law,  and  in  tbt*^ 
absence    of    express    agreement,    would    raise   thi- 
implied  promise  to  pay.    I  think  not.    I  do  not  ! 
think    that    it    matters    whether   the    receiver    k  i 
appointed    with    the  direct    authority  in  so  many  { 
terms  to   make    new  promises  to    pay    old    debt^  j 
or  whether  the  authori^  given  to  him  is  an  authorltf 
to  do  such  acts  as  will  raise  the  inference  of  a  new 
promise  to  pay  them.    It  appears  te  me  that  in  tfai  j 
present  case  the  receiver,  so  long  as  he  acted  provi-  i 
dently  and  rightfully,  was  entitled  to  manage  thit- 
business  by  doing  that  which  a  prudent  man  owning 
the  business  would  have  done  in  his  place  had  he  been ; 
carr3ring  it  on  on  his  own  account.     I  think  therefon 
that  he  was  justified  in  making  the  payment  he  did. 
I  think  that  he  made  such  payment  unconditionally, 
and  as  agent  of  the  mortgagor,  who  at  that  time  was 
the  executrix,  and   that  the  payment  having  been 
made  by  the  agent  of  the  person  liable  to  pay  to  the 
person  entitled  te  receive  i^  the  implication  of  a  new 
promise  te  pay  the  balance  of  the  debt  arises,  and 
that  therefore  this  one  payment  being  aufi&cient  the 
stetute  does  not  apply. 

I  have  not  gone  through  the  various  cases  whidi 
were  dted  before  me.  There  is  very  little  differeooe 
as  to  the  principle  to  be  applied.    Most  of  thent 
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i^fe  ariiea  as  betweea  mortgagor  and  mortgagee. 

I  will  lefer  to  the  obierYations  of  Bolt,  L.J.,  in 

law  T.  Glenn,  L.  B.   2  Gh.  App.  6di,  at  p.  6il, 

Md  fte  didum  of  so  ^reat  a  judge  is  entitled  to 

tta  very  greatest  attention:  "It  was  contended  on 

Mslf  of  ma  defendants,  the  Messrs.  BCartin,  that  the 

ttpointmeiit  of  the  reoeiTer  by  the  deed  of  even  date 

nth  the  pUmtifBs'  first  mortgage  (which  was  in  the 

md  form  of  such  deeds)  did  not   constitute  the 

NoaiTer  for  all  purposes  the  agent  of  the  mortgagor, 

nd  thst  in  fact  the  receiyer  must  be  deemed  when  in 

pawewion  to  have  received  the  rents  as  Agent  of  the 

pUntBh,  and  that  the  only  object  and  effect  of  the 

WMTOship  deed  was  to  prevent  the  plaintiflis  from 

bong  oluuved  in  the  accounts  for  wiuul  neglect  or 

defNilt.   Mo  direct  authority  was  cited  for  this  pro- 

pqatioD,  and  if  it  were  necessary  now  to  decide  it,  I 

ihoiild  hold  that  it  could  not  be  maintained,  and  that 

tteteonver  must  be  treated  as  beiog  for  all  purposes 

fte  agent  of  the  mortgagor,  and  l^t  the  payments 

aide  by  him  to  the  mortgagee  were  payments  by  the 

■ortgagor  continuing  in  possession  of  the  mortgaged 

olsta"    That  was  a  case  as  between  mortgagor  and 

Mortgagee,  but  I  think  the   same   principle  must 

wpfftj  10  long  as  payments  are  made  oy  the  receiver 

ilitliin  the  authority  conferred  upon  him.    They  are 

|to  be  referred  to  his  agency  of  the  mortgagor,  and 

jiot  to  his  agency  of  tiie  mortgagee.     I  will  also 

isfer  to  a  passage  in  the  Judgment  of  Bigby,  L.J., 

li  Oioen  V.  Oronk,  [1895J  1  Q.  B.  265,  at  p.  274 : 

i**It  has  been  said  that  as  the  defendant  is  called  a 

aiaver,  we  must  be  guided  by  cases  which  have 

llrtabtiihed  the  personal   liability    of    executors  or 

tertees  who  carry  on  a  business.     In  my  opioion 

IhMBOBSM  are  in  no  way  analogous  to  the  present." 

After  giving  his  reasons  why  he  does  not  think  that 

Mhes  to  the  particular  case  which  was  before  him, 

meh  was  the  ease  of  a  business  being  carried  on  by 

bnoeiver  appointed  by  trustees  for  debenture-holders 

Mar  a  deed,  he  says :  "The  court  cannot  carry  on  the 

WaeaB  itself,  nor  can   it   be   responsible  to   the 

MitorB.  L:i  order  that  oases  of  this  kind  may  apply  to 

■apraent  ease,  it  must  be  shown  that  the  defenaaut 

mned  on  the  busineas  of  the  company  upon  similar 

iaiM.    But  when  we  look  at  the  trust  deed   we 

hd  that  it  oontains  no  such  provision.    The  deed 

{niidas  that  the  receiver,  though  appointed  by  the 

iMctgagees,  shall  be  deemed  to  be  the  agent  of  the 

bv^agora.      It    is  said  that  this  applies  only  as 

Mveaii  the  mortgagors  and  the  mortgagees ;  but  I 

lanot  think  it  oan  be  so  limited." 

Ill  I  have  said,  I  do  not  think  it  necessary  to  go 

PRHigh  all  the  oases  that  have  been  cited.    It  comes 

|ieadh  case  to  be  a  question  whether  the  payment 

iis  made  by  a  person  authorized  as  agent  of  the 

knon  liable  or  bound  to  pay  to  the  person  entitled 

breoeive,  and  in  the  present  case  I  consider  that  the 

lijiiient  to  which  I  have  referred  was  such  a  pay- 

■Mt    Ebving  regard  to  my  decision  upon  the  first 

Cit,  I  need  not  decide  the  second  point  made  for 
phmtiff ;  but  I  desire  to  say  that  I  do  not  express 
l^vn  it  any  hostile  opinion. 

JwdgmetUforihepMntiff. 

Bolidtors  for  the  plaintiff,  J,  B.  dk  F*  Purchase, 

fioliotor  for  the  defendant,  Graham  Gordon, 
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From  Q.  B.  Div. 

(A.  L.  Smith,  Bigby,  and 

GoUins,  L.JJ.) 

SOTTTHWABX  AND  VaTTZHALL  WATKB  Oo.  V.  HAHFTON 
TJBBAN  DlflTRIOT  COITNOIL.  (a.) 

Local  government  —  Rating  —  General  district  rates — 
•*  Land  covered  with  toiUer" — Reservoir — Assessment 
at  one-fourth  of  the  net  annual  value — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  53),  s.  211,  sub-section  1 
{b)— Practice — Appeal — "  Criminal  cause  or  matter  " 
— Justices — Order  for  payment  of  general-  district 
rates — Case  stated  by  justices — Civil  debt — Judicature 
Act,  1873  (36  &  37  Vict.  c.  66).  s.  An^Public  Health 
Act,  1875,  s,  2b^— Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  ss.  6,  35. 

The  jiAdgment  of  the  Queen*s  Bench  Division  upon  a 
case  stated  by  justices  on  summary  proceedings  taken 
before  them  under  section  256  of  the  Public  Health  Act, 
1875,  for  the  recovery  of  general  district  rates,  is  not  a 
judgment  in  a  criminal  cause  or  matter  within  section 
47  of  the  Judicature  Act,  1873,  inasmuch  as  such  rates 
are,  by  sections  6  and  35  of  the  Summary  Jurisdiction 
Act,  1879,  enforceable  only  as  civil  debts  ;  and  an  appeal, 
therefore,  lies  to  the  Court  of  Appeal, 

Seaman  v,  Burley,  45  W,  R,  1  [1896]  2  Q,  B,  344, 
distinguished, 

A  reservoir  of  a  water  company  held  to  be  **  land 
covered  with  ipater**  within  the  meaning  of  section  211 
(1)  (b)  of  the  Public  Health  Act,  1875,  and  therefore 
assessable  to  general  district  rates  at  oM-fourth  of  its 
annual  value* 

Beg.  V,  Birmingham  Waterworks  Co.,  I  B,  &  8,  84i, 
9  W,  R,  G.  L,  Dig,  76,  approved. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  s.  2.  and  42  &  43  Vict.  c.  49,  s.  33. 

Upon  the  hearing  of  a  complaint  preferred  by  the 
Hampton  Urban  Diatriot  Council  against  the  South- 
wark  and  Vauxhall  Water  Co.  for  the  recovery  of 
general  district  rates,  the  justices  ordered  the  com- 
pany to  pay  the  amount  thereof,  subject  to  a  case. 

At  the  hearing  of  the  complaint  it  was  proved  that 
the  company  were  rated  in  respect  of  part  of  a 
reservoir,  the  net  annual  value  of  which  part  was 
£1,940,  and  that  the  rates  were  calculated  on  the 
full  net  annual  value  of  £1,940.  The  company 
tendered  a  sum  calculated  on  one-fourth  part  only  of 
the  net  annual  value,  which  was  refused. 

The  reservoir  was  partly  in  the  Hampton  urban 
district,  and  the  total  water  area  was  10}  acres.  The 
bed  of  the  reservoir  coneisted  of  a  lining  of  concrete 
9  inches  thick  laid  on  the  earth  which  had  been 
excavated  so  that  the  bed  of  the  reservoir  was 
several  feet  below  the  surface  of  the  surrounding 
land,  and  the  reservoir  was  surrounded  on  all  sides 
by  an  earthen  embankment  lined  with  concrete 
9  inches  thick,  and  faced  as  to  the  upper  12  feet 
thereof  with  bricks  4}  inches  in  thickness,  the  whole 
beinff  surrounded  with  a  brick  coping  14  inches  in 
wid&.  The  embankment  was  used  solely  for  the 
purpose  of  keeping  the  water  in  the  reservoir,  and 
varied  from  10  feet  to  18  feet  high  above  the  natural 
surface  of  the  g^imd,  and  had  a  depth  of  about  35 
feet.  Hie  reservoir  was  used  simply  for  storing 
water  taken  from  the  Biver  Thames,  and  was  covered 
permanently  with  water,  except  when  the  reservoir 
was  emptaea  for  the  purpose  of  cleaning  it,  which 

(a.)  Beported  by  W.  F.  Babky  and  F.  G.  Buokbb, 
Eisqrs.,  Barristers-at-Law. 
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would  take  about  a  week.  The  reservoir  had  been 
ooDstmcted  about  three  years,  and  had  been  cleaned 
only  once  in  that  time,  and  in  futnre  it  would  pro- 
bably be  emptied  on  the  average  about  onoe  in  two 
years.  The  total  cost  of  constructing  the  reservoir 
was  £63.000. 

The  company  contended  that  the  reservoir  was 
''land  covered  with  water"  within  the  meaning  of 
section  211,  sub- section  1  (6),  of  the  Public  Health 
Act,  1875,  and  that  they  ought  to  be  assessed  in 
respect  thereof  in  the  proportion  of  one-fourth  only 
of  the  net  annual  value.  The  question  for  the  court 
was  whether  this  contention  was  correct. 

By  section  211  of  the  Public  Health  Act,  1875,  it  is 
enacted  as  follows  :  "  With  respect  to  the  assessment 
and  levying  of  general  district  rates  under  this  Aot 
the  following  provisions  shall  have  effect :  •  .  . 
(1)  (b)  The  owner  of  any  tithes,  or  of  any  tithe  com- 
mutation rent-charge,  or  the  occupier  of  any  laud 
used  as  arable,  meadow,  or  pasture  ground  only,  or 
as  woodlands,  market- gardens,  or  nursery-ground'4, 
and  the  occupier  of  any  land  covered  with  water,  or 
used  only  as  a  canal  or  towing-path  for  the  same,  or 
as  a  railway  constructed  under  the  powers  of  any  Act 
of  Parliament  for  public  conveyance,  shall  be  assessed 
in  respect  of  the  same  in  the  proportion  of  one-fourth 
part  only  of  such  net  annual  value  thereof." 

The  Divisional  Court  (Wright  and  Darling,  JJ.) 
held  that  they  were  bound  by  the  judgment  of  the 
Court  of  Queen's  Bench  in  East  Londrm  Waterworks 
Go»  V.  Ltyton  Sewer  Authority ^  20  W.  R.  95,  L.  R.  6 
Q.  B.  669,  and  allowed  the  appeal. 

The  Haoipton  District  Council  appealed. 

Sir  E,  Clarke^  Q»C.,  and  Oourthope-Munroe,  for  the 
Hampton  District  Council. — There  is  a  preliminary 
objection  to  this  appeal  being  heard  which  ought  to 
be  mentioned,  though  neither  side  wishes  to  take  it. 
In  Searnan  v.  Barley,  45  W.  R.  1  [1896]  2  Q.  B.  344, 
this  court  held  that  the  judgment  of  the  Queen's 
Bench  Division  on  a  case  stated  by  justices  upon  an 
application  to  enforce  payment  of  a  poor  rate  by  a 
warrant  of  distress  was  a  judgment  in  a  ''criminal 
cause  or  matter  "  within  section  47  of  the  Ju^cature 
Aot,  1873,  and  that  no  appeal  lay  to  the  Court  of 
Appeal.    But  that  was  the  case  of  a  poor  rate,  where 
it  has  been  held  that  justices  act    merely    minis- 
terially,  Reg,  V.  Price,    28  W.  R.  615,  5  Q.  B.  D. 
300;    and  does  not  touch  the  case    of    a    general 
district  rate,  which  is  recoverable  upon  complaint  to 
a  court  of  summary  jurisdiction  under  section  256  of 
the  PubHc  Health  Act,  1875.    By  11  &  12  Yict.  c.  43, 
8.  22,  justices  were  empowered,  in  cases  of  orders  for 
payment  of  money,  in  default  of  distress,  to  commit 
the  defendant  to  prison.     But  now  by  section  6  of 
the  Summary  Jurisdiction  Act,  1879,  a  sum  recover- 
able on  complaint  to  a  court  of  summary  jurisdiction 
is  made  a  civil  debt ;  and  by  section  35,  in  the  case  of 
a  civil  debt  recoverable  summarily,  any  sum  declared 
by  the  Act  to  be  a  civil  debt  recoverable  summarily 
shall  be  deemed  to  be  a  sum  for  payment  of  which  a 
court  of  summary  jurisdiction  has  authority  to  make 
an  order  on  complaint ;  and  an  order  made  by  the 
court  shall  not  in  default  of  distress  be  enforced  by 
imprisonment  unless  the  person  making  defaidt  has 
or  nas  had  since  the  date  of  the  order  the  means  to 
pay  and  has  refused  or  neglected  to  do  so,  and  the 
court  shall  have  the  same  power  of  imprisonment  as 
a  county  court  judge  would  have  if  the  debt  had  been 
recovered  in  the  county  court.      A  general  district 
rate  is  therefore  now  a  civil  debt,  and  the  proceeding 
is  not  in  a  *'  criminal  cause  or  matter  "  within  section 
47,  and  an  appeal  lies.    Moreover  Seaman  v.  Burley 
was  decided  upon  a  local  Act  to  which  perhaps  the 
Summary  Junsdiotion  Aot,  1879|  does  not  apply. 


Cripps,   Q.C,  and  Byde,  for  the  South wark  and 
Yauxhall  Water  Co. 

A.  Tl  Smith,  L.J. — ^la  my  opinion  we  have  juris- 
diction to  hear  this  appeal.    The  last  case  upon  the 
subject  is  Seaman  v.  Burley,  which  related  to  tb« 
enforcement  of  a  poor  rate  oy  a  warrant  of  distress, 
and  this  court  held  that  the  judgment  of  the  Qaeen'i 
Bench  Division  in  such  a  case  was  a  judgment  ina 
criminal  cause  or  matter  within  section   47  of  the 
Judicature  Act,   1873.     The   Summary  Jurisdiction 
Act,  1879,  was  not  called  to  the  attention  of  the  court 
in  that  case,  probably  for  the  reason  that  it  had  been 
held  in  Beg.  v.  Price  that  the  Aot  of  1879  did  not 
apply  to  proceedings  for  the  recovery  of  poor  rates. 
It  IS  quite  clear,  however,  that  the  Aot  ox  1879  does 
apply  to  the  recovery  of  general  district  rates.    By  I 
section  256  of  the  Public  Health  Act,  1875,  if  9akf\ 
person  assessed  to  any  rate    made  under  the 
(which  includes  general  district  rates)  fails  to  pay ' 
same  when  due  and  for  fourteen  days  after  demi 
in  writing  made  upon  him,  any  justice  may  sutni 
the    defaulter     to     appear    before    the    court 
summary    jurisdiction    to    show     ciuse     why   th< 
rate  in    arrear    should    not    be   paid;    and  if 
sufficient   cause    for    uon- payment    is    shown, 
court   may    make    an    order    for   pitymmt   of 
same,    and,   in    default  of    compliance    with    i 
order,  may  by  warrant  cause  the  same  to  be  levied  b} 
distress.     By  secuon  6  of  the  Summary  Jarisdict' 
Act,  1879,  where  a  sum  of  money  is  recoverable 
complaint  to  a  court   of    summary  jurisdiction, 
shall  be  deemed  to  be  a  oiril  debt,  and  shall  bal 
recoverable  as  a  civil  debt,  and  not  otherwise ; 
by  section  35,  any  sum  declared  to  be  a  civil 
which  is  recoverable  summarily,  shall  be  deemed 
be  a  sum  for  the   payment  of   which  a  court 
summary  jurisdiction  has  authority  by  law  to 
an  order  on  complaint,  and  an  order  made  by  a 
of  summary  jurisdiction  for  payment  of  a  civil  debt 
shall  not  in  default  of  distress  be  enforced  by  imprison^ 
ment  unless  the  defendant  has  or  has  had  since  the  dal 
of  the  order.the  means  to  pay  the  sum  and  has  lef  i 
or  neglected  to  do  so,  as  in  tiie  case  of  a  county  ooi 
judgment.  Put  shortly,  a  sum  recoverable  summaril] 
before  a  court  of  sunmiary  jurisdiction  as  a  civil  dt' 
is  now  recoverable,  in  default  of  distress,  in  the 
way  as  a  judgment  debt  in  a  county  court  act 
That  is  not  a  criminal  cause  or  matter.    This  dass 
debt — namely,    general    district    rates — ^is   by 
Summary  Juris£ction  Act,  1879,  taken  out  of 
class  of  criminal  matters,  and  made  a  civil  debt, 
forethe  judgment  of  the  Queen's  Bench  Division 
not  a  judgment  in  a  criminal  cause  or  matter,  and 
appeal  lies. 

BiOBY  and  Collins,  L  JJ.,  concurred. 

Objection  overruled. 

Sir  E,  Clarke,  Q,C,,  and  Courthope-Munroe,  far  the 
Hampton  District  Council. — The  reservoir  is  not 
"  land  covered  with  water  "  within  the  meaning  of 
section  211,  sub-section  1  (6),  of  the  Public  Healtii 
Act,  1875.  Those  words  mean  land  covered  naturally 
with  water.  They  cannot  include  a  reservoir,  which 
is  an  artificial  construction,  like  a  large  tank  placed 
on  the  land.  In  Peto  v.  Overseers  of  FTesf  Hav^  7 
W.  B.  586,  2  E.  &  E.  144,  it  was  held  that  a  wet 
dock  was  "  property  other  than  land  "  within  section 
33  of  the  Lighting  and  Watching  Aot,  1833.  In  Beg. 
V.  Overseers  of  Neath,  L.  R.  6  Q.  B.  707,  20  W.  R. 
C.  L.  Dig.  74,  a  canal  and  towing-path,  and  in  Reg, 
V.  Midland  Bailway  Co.,  23  W.  B.  921,  L.  E.  10  Q.  B. 
389,  a  line  of  railway,  were  held  to  be  '*  land  *'  within 
that  section.  In  Beg,  v.  Birmingham  IVateruforks  Co., 
1  B.  &  S.  84,  9  W.  Q.  C.  L.  Dig.  76,  % 
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held  to  be  "  land  covered  with  water  *'  within  the 
meaDiDg  of  a  local  Act ;  and  in  Newport  Dock  Co»  v. 
Newport  Local  Board,  2  B.  &  S.  708,  11  W.  R.  C.  L. 
Dig.  136,  a  dock  was  held  to  be  **  land  covered  witb 
water"  within  section  55  of  the  Local  Gfovemment 
Act,  1858.  These  oases  were  followed  by  East  London 
Waterworks  Co.  v,  Leyton  Sewtr  Authority^  20  W.  R. 
95,  L.  R.  6  Q.  B.  669,  where  it  was  held  that  a  canal 
tnd  filter  beds  were  "land  covered  with  water" 
within  section  17  of  the  Sewage  Utilization  Act,  1867. 
These  last  three  cases  were  wrongly  decided,  and,  as 
they  are  not  binding  npon  this  court,  they  onght  to 
be  overmled.  The  considerations  applicable  to  the 
ease  of  Peto  v.  Overseers  of  West  Ham  are  applicable 
here. 

Thev  also  cited  Thursby  v.  Churchwardens,  ifcc,  of 
Brierdiffe-unth-ExtwisUe/llSdo;}  A.  C.  32,  43  W.  R. 
Dig.  130. 

Crippsy  Q,C.y  and  Ryde^  for  the  Southwark  and 
Tanzhall  Wat«»r  Co. — The  reservoir  is  "  land  covered 
with  water"  within  the  meaning  of  the  Pablic 
Health  Act.  Reg,  v.  Birmingham  Waterworks  Co,  is 
an  express  authority  for  this,  and  it  was  affirmed  in 
the  Newport  case  and  the  Leyton  case.  On  the  other 
bad,  pZ^.  Ovtr>eer»  of  W^  Ham,  Beg.  r.  Overseers 
ofNeathf  Reg,  v.  Midland  Railway  Go,,  and  Thuraby 
v.  Churchwardens,  <fec.,  of  Brierdiffe-vnth-Extwiatle 
are  an  decisions  on  the  meaning  of  "  property  other 
than  land  "  in  the  Lighting  and  Watching  Act,  and 
do  not  in  any  way  govern  this  case. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  the 
^ypeal  mnst  be  dismissed.  An  attempt  has  been 
made  to  apply  a  decision  on  a  set  of  words  in  one 
Act  of  Parliament  to  a  different  set  of  words  in 
mother  Act  of  Parliament.  A  water  company  claims 
to  he  entitled  to  be  assessed  to  a  general  district  rate 
in  respect  of  a  reservoir  at  one-fourth  of  its  annual 
vahe.  The  rating  authority  assessed  the  company 
at  tiie  full  annual  value  of  the  reservoir,  but  the 
Qneen's  Bench  Division  on  the  hearing  of  a  special 
ease  held  that  the  company  was  entitled  to  be 
asMssedat  one-fourth  of  the  value.  The  question 
tmns  on  section  211,  sub-section  1  (6),  of  the  Public 
Health  Act,  1875,  which  enacts  that  in  the  making  of 
general  district  rates  certain  classes  of  hereditaments, 
among  them  being  "land  covered  with  water,"  are 
to  be  aaseaaed  at  one-fourth  of  their  net  annual 
value.  There  are  three  decided  cases  on  the  words 
vssd  in  this  section,  but  even  without  their  help  the 
section  itself  seems  to  me  quite  dear,  and,  when  they 
are  taken  into  consideration,  the  case  for  the 
4»peIIantB  seems  to  me  to  be  unarguable.  We  have 
Id  consider  what  is  the  primd  facie  meaning  of  *'  land 
eorered  with  water  *' ;  and  when  the  question  is 
asked  whether  a  reservoir  is  '*  land  covered  with 
vater,"  liie  only  answer  that  I  can  give  \.o  that 
qnealkm  is,  yes.  It  is  argued  that  because  this 
Kserroir  has  a  bed  of  concrete  and  was  constructed 
at  enormous  expense,  therefore  it  cannot  be  '*  land 
oorered  with  water"  within  the  meaning  of  the 
section.  But  almost  the  next  exception  mentioned  in 
Ike  section  is  a  railway,  and  everyone  knows  that  it 
costs  a  great  deal  of  money  to  make  a  railway.  It 
seems  to  me  that  on  the  plain  construction  of  the 
Act  a  reseiToir  is  "  land  covered  with  water  "  within 
tte  meaning  of  section  211. 

I  now  come  to  the  cases,  which  are  decisions  on 
vords  identical  with  the  words  used  in  this  section. 
Bi  1861  it  was  held  by  the  Court  of  Queen's  Bench  in 
^.  V.  Birmingham  Watertvorks  Co,  that  a  reservoir 
VBs  "  limd  covered  with  water  "  within  the  meaning 
oi  those  wends  occurring  in  a  local  Act.  I  quite 
agree  witii  the  judgments  there  delivered.  It  is 
pointed  gut  tbi^t  Peto  y.  Overseas  of  West  Ham  was 


not  referred  to  in  argument.  I  am  not  surprised,  for 
that  case  is  not  an  authority  on  the  meaning  of  the 
words  *'land  covered  with  water."  Then  in  1862  the 
came  court  held  in  Newport  Dock  Co,  v.  Newport  Local 
Board  that  a  dock  was  **  land  covered  with  water  " 
within  the  meaning  of  those  words  occurring  in 
section  55  of  the  Local  Government  Act,  1858.  In 
that  case  Peto  v.  Overseers  of  West  Ham  was  cited. 
The  next  thing  that  happened  in  order  of  date  was 
that  in  1867  the  Sewage  Utilization  Act  was  passed, 
and  in  that  Act  the  Legislature,  having  before  them 
those  two  judgments  of  the  Court  of  Queen's  Bench, 
again  used  the  same  words  "land  covered  with 
water."  Then  in  1871  came  the  case  of  East  London 
Waterworks  Co,  v.  Leyton  Sewer  Authority,  in  which 
the  Court  of  Queen's  Bench  again  put  the  same 
construction  on  the  same  words,  and  held  that  a 
canal  and  filter  beds  were  "  land  covered  with  water  " 
within  the  meaning  of  those  words  occurring  in  the 
Sewage  Utilization  Act,  1867.  Then  lastly  in  order 
of  time  came  the  Public  Health  Act,  1875,  in  which 
the  Legislature  again  used  the  same  words  in  the 
section  now  imder  consideration. 

The  rating  authority  relied  on  the  case  of  Peto  v. 
Overseers  of  West  Ham,  where  the  question  was 
whether  docks  were  *'  land  "  or  "  property  other  than 
land"  within  the  meaning  of  section  33  of  the 
Lighting  and  Watching  Act,  1833,  and  the  Court  of 
Queen's  Bench  held  that  they  were  '*  property  other 
than  land,"  and  therefore  rateable  at  the  higher  rate 
under  that  Act.  They  also  referred  to  the  ca^es  of 
Reg,  V.  Overseers  of  Neath  and  Reg,  v.  Midland  Railway 
Co,,  in  which  it  was  held  that  a  canal  and  a  railway 
were  *Mand"  within  that  section.  It  seems  to  me 
that  these  three  cases  on  the  Lighting  and  Watching 
Act  are  not  applicable  to  the  consideration  of  what  is 
**  land  covered  with  water  "  in  the  Public  Health  Act, 
1875.  The  rating  authority  also  cited  Thar  shy  v. 
Churchwardens,  <tc.,  of  Briercliffe-with-Extwistle,  But 
it  is  dear  that  there  Lord  Herschell  did  not  intend  to 
overrule  any  of  the  previous  authorities,  and  in  my 
judgment  that  case  does  not  affect  our  present 
decision. 

BiQBY  and  Collins,  L.JJ„  concurred. 

Appeal  dismissed* 

Solicitors  for  the  water  company,  Lanfear,  Tanner^ 
&  Lanfear, 

Solicitors  for  the  district  council,  Kent  <ft  Son, 
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Dec.  5. 


From  Q.  B.  Div. 
(A.  L.  Smith,  Bigby,  and 
Collins,  L.JJ.) 

Baxter  v.  Holdswobth.  (a.) 

Practice — Trial — Notice  of  trial — Length  of  notice — 
Ten  days  before  trial^R,  S,  C,  1883,  ord,  36,  rr,  14, 
18  ;  ord,  30,  r,  2. 

The  court  has  jurisdiction  to  order  a  defendant,  in 
any  case  in  which  it  seems  just,  to  take  ten  days*  notice 
of  trial,  to  expire  on  the  day  when  the  trial  comes  on. 

Appeal  from  an  order  of  Channell,  J.,  at  chambers. 

The  writ  of  summons  in  the  action  was  issued  on 
the  26th  of  October,  1898,  and  was  indorsed  with  a 
claim  for  the  recovery  of  possession  of  land. 

In  June,  1898,  negotiations  had  been  going  on 
between  the  parties  for  the  sale  of  the  land  in  question 
by  the  plaintiff  to  the  def»*iidant,  and  the  defendant 

(a.)  Beported  by  F.  G.  Rucker,  Esq.,  Barrister- 

at-Law. 
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bad  gone  into  poisettion.  Five  days  before  the  isaue 
ol  the  writ  in  thii  action  the  defendant  had 
oommenoed  an  action  against  the  plaintiff  in  the 
CQiancery  Division  for  apeoifio  performance  of  a 
contract  for  the  sale  of  the  land. 

On  the  10th  of  November,  the  defendant  took  out  a 
summons  for  the  transfer  of  the  present  action  from 
the  Qneen*s  Bench  Division  to  the  Chancery  Division. 
That  summons  was  ordered  to  stand  over  till  after  the 
hejaiDg  of  a  sommon.  for  diiectioiui  in  the  ptesent 
action. 

On  the  hearing  of  the  summons  for  directions  the 
master  made  an  order  that  pleadings  should  be 
delivered — viz.,  a  statement  of  claim  forthwith,  the 
defence  within  ten  days  after  the  statement  of  daim, 
and  a  reply,  if  any,  within  one  dwy  after  the  defence. 
He  refused  to  make  any  order  as  to  notice  of  trial. 

On  the  16th  of  November,  an  appeal  from  the 
mastered  order  came  before  Channell,  J.,  when  the 
learned  judge  varied  the  order  by  ordering  that  the 
defendant  should  take  such  notice  of  trial  as  might 
be  necessary  lor  the  then  ensuing  Liverpool  Ajsiaes, 
if  such  notice  were  given  within  one  aaj  after  the 
delivery  of  the  defence,  the  case  not  to  be  tried  before 
the  7th  of  December. 

In  pursuance  of  this  order  the  plaintiff  gave  notice 
of  trial  to  the  defendant  on  the  26th  of  November. 
The  liverpool  Assises  commenced  on  the  28th  of 
November. 

The  defendant  appealed  from  the  order  of  the 
judge. 

T.  W.  ChiUy,  for  the  defendant.— By  ord.  36,  r. 
14,  '*Ten  days'  notice  of  trial  shall  be  given,  unless 
the  party  to  whom  it  is  given  has  consented  or  is 
under  terms  or  has  been  ordered  to  take  short  notice 
of  trial;  and  shall  be  sufficient  in  all  cases,  unless 
otherwise  ordered  by  the  coort  or  a  judge.**  And  by 
rule  18,  *'  Notice  of  trial  elsewhere  than  in  London 
or  Middlesex  shall  be  deemed  to  be  for  the  first  day 
of  the  then  next  assizer  at  the  place  for  which  notice 
of  tried  is  given."  Bule  18a  gives  special  provisions 
as  to  Manchester  and  Liverpool,  which,  however,  do 
not  avail  the  plaintiff  in  this  case.  The  effect  of  rules 
14  and  18  is  that  every  defendant  is  entitled  to  ten 
days'  notice  of  trial,  unless  he  is  himself  asking  the 
indulgence  of  the  court,  or  is  in  mercy,  as  it  is  culed ; 
and  in  the  case  of  actions  to  be  tried  at  assizes  the 
notice  must  be  a  notice  to  expire  not  later  than  the 
oommission  day :  Laskier  v.  Tekeian,  67  L.  T.  Bep.  121, 
41  W.  R.  Dig.  184.  Here  the  defendant  only  had  two 
days'  notice  of  trial.  Notice  given  ten  days  before 
the  trial  actually  comes  on  is  not  sufficient. 

Z.  Sanderson,  for  the  plaintiff,  was  not  called 
upon  to  argue. 

A.  L.  Smith,  L.  J. — By  the  order  of  Channell,  J., 
the  defendant  had  ten  days*  notice  of  trial  given 
to  him  prior  to  the  day  on  which  it  was  intended 
that  the  trial  shoula  come  on.  The  question 
is  whether  the  learned  judge  had  jurisdiction 
to  make  that  order.  No  doubt  without  an 
order  of  a  judge  the  proper  notice  of  trial  is  a  ten 
days'  notice  prior  to  the  commission  day,  except  in 
the  cases  of  Manchester  and  Liverpool,  as  to  which 
there  is  a  special  provision.  But  the  question  is 
whether  a  judge  has  not  jurisdiction  to  make  a  special 
order  that  the  defendant  shall  take  ten  days'  notice 
prior  to  the  day  on  which  the  trial  is  to  come  on.  It 
is  argued  that  a  defendant,  unless  he  is  in  mercy,  is 
absolutely  entitled  to  ten  days'  notice  of  trial,  and 
that,  unlets  the  notice  is  given  ten  days  before  the 
commission  day,  the  case  must  necessarily  go  over  to 
the  next  assizes.  I  do  not  think  so.  Ord.  36,  r.  14, 
says  that  ten  days'  notice  of  trial  shall  be  given,  but 


that  rule  says  nothing  about  its  beinff  ten  days  befors 
the  commission  day,  uiough  that  has  been  the  pnoties 
and  no  doubt  will  continue  so,  except  in  oases  when 
the  defendant  has  put  himself  in  mercy  by  conoDg  to 
the  court  to  adc  for  some  indulgence.  We  weie 
pressed  with  mle  18,  which  says  that  nctioe  of  trial 
elsewhere  than  in  London  or  Middlesex  shall  be  deemed 
to  be  for  the  first  day  of  the  then  nfxt  aasiies  at  tfas 
place  for  which  notice  of  trial  is  givoi.  I  do  not  sss 
anything  in  that  mle  which  says  that  a  judge  may 
not,  in  any  case  in  which  it  appears  to  him  to  be 
right,  order  a  defendant  to  take  ten  days'  notioe,  to 
expire  before  the  hearing  of  the  triaL  Then  ord.  80, 
r.  2,  says  that  upon  the  hearing  of  a  summons  for 
directions  a  judge  shall  make  such  order  as  niay  be 

i'ust  with  respect  to  all  interlocutory  proceedings  to 
m  taken  in  the  action  before  the  trial.  I  cannot  see 
why  the  order  made  in  this  case  was  not  jost,  and  I 
think  that  the  learned  judge  had  jurisdiction  to  miks 
it.  I  am  not  no«7  deciding  anything  contrary  to 
what  we  decided  in  Laskier  v.  Tekeian.  I  thiok  the 
appeal  must  be  dismissed. 

RiGBY  and  Goluns,  L.JJ.,  concurred. 

Solicitors  for  the  plaintiff,  Arkcdl,  Coekdl,  A  Chad-] 
wick,  for  J,  T.  Sanderson,  Lancaster. 

Solicitors  for  the  defendant,  Bell,  Brodrick,  Jt  Qrajf.,\ 
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In  re  OwBN's  Patbnt.  (a.) 

Patent — Pending  action  /or  infringement  or  proceedit 
for  revocation  —  Disclaimer — Paitnis^   Deiigns^ 
Trade-Marks  Act,  1883  (46  di  47   VicL  c.  57). 
18,  19,  20. 

Where  an  action  for  infringement,  or  proceeding 
the  revocation,  of  a  patent  is  pending,  the  patentee 
not,  under  section  19  of  the  Patents,  &c,.  Act  of  11 
apply  for  leave  to  amend  tlie  patent  by  way  of^ 
or  explanation,  except  so  far  as  such  correction  or  ec<i 
planation  is  incidental  to  a  disclaimer  strictly  so  caUed. 

The  case  raised  a  question  as  to  the  true  coo! 
tion  of  section  19  of  the  Patents,  &c..  Act  of  1883. 
The  facts  are  stated  in  the  judgment  of  Stirling* 

Moulton,  Q.C.,  and  J.  G,  Graham,  for  the  patent 
—Section  19  mast  be  read  as  if  the  words  "  ooi 
or  explanation  "  were  therein  inserted  after  the 
«  diBclaimer."    The  question  has  come  before  the 
officers,  and  their  practice  is  settled,  and  th«y 
the  section  in  the   wider  sense:   In  the  Matter 
Lang's  Patent,  7  Bep.  Pat  Cas.  469 ;  In  the  Matter 
Goulard  and  Gibhs'  Patent,  5  Bep.  Pat.  Gaa.  189. 

Bousfield,  Q,C.,  and  Buckmaeter,  for  the 
ents,   cited  In  the  Matter  of  Armstrong's  Patent^ 
Bep.  Pat.  Oas.  747. 

STiRLixa,  J. — This  is  an  application  made 
section  19  of  the  Patents,  Designs,  and  Trade-Marl 
Act,  1883,  which  provides  that  *'  in  an  action  for  iii> 
fringement  of  a  patent  and  in   a   proceeding  fc 
revocation  of  a  patent  the  court  or  a  judge  may 
any  time  order  that  the  patentee  shall,  sabject 
such  terms  as  to  costs  and  otherwise  as  the  ooort 
jadge  may  impose,  be  at  liberty  to  aroly  at 
Patent  Office  for  leave  to  amend  hiB  speciftcatJOM 

(a.)  Beported  by  W.  Scott  Thompsow,  Esq.,  Bar- 1 

rister-at-Law. 


iiL^Liii,  t,^  „.«..]     t^fe  mmLit  iiEi*ofettlK; 
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High  Gou&t. 


In  be  Owen's  Patent.— Woolf  v.  Woolf. 


HlOH  COUET. 


way  of  diBdaimeT,  and  may  direct  that  in  the  mlkn- 
time  the  trial  or  hearing  of  the  action  shall  be  post- 
poned." 

There  is  pending  before  ,'me  a  proceeding  for  the 
nrooation  of  this  patent,  and  the  application  to  me 
is  in  form  that  the  patentee  may  be  at  liberty  to 
apply  for  leave  to  amend  his  specification  by  way  of 
dudfdmer.  In  chambers  before  me  it  was  stated  by 
the  respondents  that  the  application  was  not  for  leave 
to  amend  by  way  of  disclaimer,  and  thereupon  I 
Rquested  that  it  dionld  be  made  clear  to  me  exactly 
wbSit  the  patentee  proposed  to  apply  for,  and  the 
patentee  has  now  prodnced  to  me  a  copy  of  the 
pacification  amended  as  he  desires  to  have  it 
amended.  The  language  of  sections  18,  19,  and  20 
of  the  Act  of  1883  are  somewhat  remarkable.  Section 
18  (1)  is  *'  an  applicant  or  a  patentee  may  from  time 
to  time,  by  reqnest  in  writing  left  at  the  Patent 
Office,  seek  to  amend  his  specificatioD,  indadiDg 
drawings  forming  part  thereof,  by  way  of  disclaimer, 
eorrectioD,  or  explanation,  stating  the  nature  of 
inch  amendment  and  his  reasons  for  the  same." 
Sob-aeotions  2  to  9  inclusive,  are  consequential 
on  that.  Sub-section  10  ran  as  follows :  **  The 
longoiiig  proyisioDS  of  this  section  do  not  apply 
when  and  so  long  as  any  action  for  infringement  or 
other  legal  proceeding  in  relation  to  a  patent  is 
pending."  By  the  fith  section  of  the  amending  Act  of 
1688  another  sub-section  is  substituted  by  sub- section 
10,  which  runs  thus :  "  The  foregoing  provisions  of 
this  section  do  not  apply  when  and  so  long  as  any 
action  for  infringement  or  proceeding  for  revocation 
of  a  patent  is  pending."  Section  19  of  the  Act  of 
18S8  I  have  already  read,  but  it  is  important  to 
observe  that  that  section  is  limited  to  amendment 
hy  way  of  disclaimer.  Section  20,  wluch  also  deals 
inth  amendment  by  way  of  disclaimer,  provides  that 
"'Where  an  amendment  by  way  of  disclaimer, 
eotxection,  or  explanation  has  been  allowed  under 
ftii  Act,  no  damages  shall  be  given  in  any  action  in 
mpect  of  the  use  of  the  invention  before  the 
disclaimer,  correction,  or  explanation,  unless  the 
patentee  establishes  to  the  satufaction  of  this  court 
that  his  original  claim  was  framed  in  good  futh  and 
with  reasonable  skill  and  knowledge." 

The  contention  on  the  part  of  the  applicants  is  that 
there  has  been  a  slip  made  in  section  19  of  the  Act, 
sad  that  the  word  "disclaimer"  ought  to  be  read  as 
having  the  same  meaning  as  if  the  words  "cor- 
nction  or  explanation  "  were  added  after  it.  It  has 
been  admitted  very  candidly  that  the  amendment 
pvoposed  is  not  by  way  of  disclaimer,  if  that  word  is 
to  be  construed  in  its  narrower  meaning. 

It  is  said  that  this  matter  has  been  discussed 
before  the  law  officers,  and  that  the  wider  con- 
itnictiQn  has  been  put  upon  the  section  by  them. 
Ae  practioe  10  stat^  to  have  been  settled  so  far  as 
tiie  law  officers  are  concerned  by  the  case  of  In  the 
MaUar  cf  Lan^s  Patent,  There  the  law  officer  was 
dealing  with  an  objection  founded  upon  the  peculiar 
laogiiage  of  section  18,  sub-section  10,  as  amended 
\if  the  Act  of  1888,  that  is  to  say,  *'  the  foregoing 
provisions  of  this  section  (section  18)  do  not  apply 
'when  and  ao  long  as  any  action  for  infringement  or 
Vooeeding  for  revocation  of  a  patent  is  pending." 
whilst  section  19  merely  gives  the  court  power  to 
firaet  that  the  trial  or  hearing  of  the  action  shall  be 
postponed,  therefore  it  is  said  none  of  the  earlier  clauses 
af  section  18  apply,  and  there  is  no  machinery  for 
asking  applications  as  to  the  amendment  of  the  patent. 
Hm  court  and  the  law  officers  have  got  over  that 
by  saving  that  sub-section  10  must  be  road  as  subject 
to  the  qualifying  proviso,  "Save  so  far  as  shall  be 
Bsoesaary  for  enalding  an  amendment  under  section 
1?  to  be  made." 


But  does  that  enable  an  application  to  be  made  other- 
wise than  for  an  amendment  by  wf^  of  disclaimer  ? 
The  law  officer  answers  "No."  He  says:  "My 
jurisdiction  here  is  under  the  combined  operation  of 
the  18th  and  19th  sections  of  the  Patents  Act,  and  I 
have  no  doubt  that  when,  under  the  19th  section,  the 
court  or  judge  orders  that  the  patentee  shall  be  at 
liberty  to  apply  to  the  Patent  Office  for  leave  to 
amend  his  specification  by  way  of  disclaimer,  the 
provisions  of  section  18  do  apply  as  if  that  section 
stood  without  the  three  words  in  it  '  correction  or 
explanation.'  "  Gonsequentiy  in  that  case  his  joris- 
diction  is  limited  to  allowing  amendment  by  way  of 
disclaimer  only.  He  continues:  "I  do  not  doubt 
that  I  have  power  to  allow  any  amendment — whether 
of  the  lett(upres8  of  the  specification,  or  of  the 
drawings,  or  by  way  of  adding  drawings  if 
drawings  have  not  in  the  first  instance  been 
appended  to  the  specification— necessary  to  define 
the  disclaimer  which  it  is  desired  to  make." 
That  is  to  say,  that  when  an  application  is  made  for  a 
real  disclaimer  there  is  a  power  to  amend  by  giving 
all  expluiations  necessary  for  the  purpose  of  defining 
more  clearly  the  disclaimer;  and  in  that  case  the 
patent  which  came  before  tiie  law  office  was  one 
which  it  was  desired  to  amend  by  way  of  disclaimer. 

I  was  also  referred  to  the  case  of  In  re  Govlard  A 
Gibha*  Pateni.  The  disclaimer  there  asked  for  was  of 
clause  3  of  the  specification,  and  it  was  allowed. 

These  cases  do  not,  in  ray  opinion,  help  the  appli- 
cant. The  very  point,  however,  seems  to  have  biBen 
present  to  the  mind  of  Chitty,  L.  J.,  in  In  the  Matter  of 
Armstrong's  Patent,  14  Eep.  Pat.  Cas.  747,  for  at  p.  764 
he  says :  "  The  amendment  that  could  be  made,  even  if 
leave  were  granted,  would  merely  be  by  way  of  dis- 
claimer ;  that  being  dear  under  section  18  (and  also 
section  19),  which  uses  the  three  terms,  and  shows 
that  the  t^m  '  disclaimer,'  which  alone  occurs  in  the 
19th  section,  is  so  used  advisedly."  Therefore  it 
appears  to  have  been  the  opinion  of  the  Lord  Justice 
in  that  case,  that  the  word  "disclaimer"  could  not 
receive  the  extended  meaning  which  it  is  sought  to 
give  it  here.  There  is  no  express  decision  upon  the 
point,  but  the  authorities  appear  to  me  to  be  all  one 
way,  that  is  to  say,  to  read  "  disclaimer  "  strictly. 

Having  regard,  therefore,  to  the  natare  of  the 
amendment  proposed  to  be  made  in  this  case,  it 
seems  to  me  that  this  application  must  be  refused 
with  costs. 

Solicitors,  Ashurst  Morris,  Crisp^  <k  (fo. ;  J.  &  M% 
Solomon, 
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WooLF  V.  Woolf.  (a.) 
Practice — Costs — Liability  of  infant  defendant. 

Where  an  order  had  been  made  against  an  infant 
defendant,  granting  a  perpetual  injunction  restraining 
him  from  carrying  on  his  business  under  a  style  caZcu- 
lated  to  lead  the  public  to  believe  that  it  was  in  any  way 
connected  with  the  similar  business  of  the  plaintiff. 

Held,  that  the  order,  in  also  ordering  the  defendant  to 
pay  the  costs,  was  good. 

Action,  the  motion  being  taken  as  the  trial. 

The  plaintiff,  M.  Woolf,  trading  as  "  Woolf  Bros.," 
sued  the  defendant,  J.  Woolf,  trading,  in  the  same  line 
of  business,  under  the  st^le  of  "  Woolf  Brotbenv," 
and   claimed   an  injunction  to  restrain   bim  from 

(a.)  Reported  by  W.  H.  Deapeb,  Esq.,  Barrister^ 

at- Law, 
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carrying  on  his  baeiness  under  that  style  or  in  any 
manner  leading  the  publij  to  believe  that  his  busi- 
ness was  connected  with  that  of  the  plaintiff.  It 
transpired  that  the  defendant  was  an  infant.  His 
lordship  granted  the  injanction,  and  ordered  the 
defendant  to  pay  the  costs  of  the  action.  The 
defendant  objected  on  the  point  of  costs,  denying  his 
liability.  At  the  instance  of  the  registrar,  his  lord- 
ship directed  the  point  to  be  mentioned  in  court, 

J.  F»  Waggettt  for  the  plaintiff,  asked  that  the 
order  should  go  as  made,  as  it  was  now  settled 
practice  that  an  infant  defendant  in  such  a  case  could 
be  made  liable:  Chuhb  v.  Griffiths^  35  Beav.  127; 
Lempriere  y.  Lange,  27  W.  R.  879,  12  Ch.  D.  675, 
which  are  cited  on  the  point  in  such  text-books 
as  Morgan  and  Wurtsburg  on  Costs,  Simpson  on 
Infants,  Sebastian  on  Trade-Marks,  Chitty's  Equity 
Index. 

A,  H.  Dennis^  for  the  defendant,  contended  that 
the  authorities  did  not  cover  the  present  case,  which 
was  not  one  of  fraud ;  here  liability  in  respect  of  a 
tort  might  carry  liability  for  damages,  but  not  for 
costs,  since,  being  an  infant,  the  defendant  could  not 
engage  in  legal  proceedings.  (Counsel  distinguished 
the  cases  above  cited,  and  referred  to  Cwy  v. 
Oertckm,  2  Madd.  40.) 

Kekewich,  J.,  did  not  regard  as  satisfactory  the 
case  of  Chuhb  v.  Oriffitha,  where  it  was  not  clear  that 
the  defendant  was  an  infant,  while  the  judgment  of 
Bomilly,  M.B.,  was  so  puzzling  as  not  to  throw  light 
on  the  priuciple.  His  lordship  did  not  think  he 
could  regard  the  distinct  words  of  Jessel,  M.R.,  in 
In  re  Jones,  29  W.  E.  747,  18  Ch.  D.  109,  otherwise 
than  as  a  judicial  expression  on  the  point,  and  he  was 
bound  to  take  it  as  settled  practice  that  an  infant 
defendant  in  such  an  action  could  be  made  liable; 
so  that  the  order  must  go  as  made. 

Solicitors,  Osborn  it  Oahorn;  Sheffield^  /Son,  & 
Powell, 
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In  re  Waller. 
White  v.  Socles,  (a.) 

Will  — Misnomer — Description  —  Construction — Latent 
ambiguity  —  Extrinsic  evidence  —  Admissibility  of 
former  wills,^ 

•ir.  by  his  will  bequeathed  legacies  to  such  of  the 
daughters  of  his  late  friend  I,  S.  as  should  survive  the 
testator  uttmarried.  The  facts  showed  that  I,  S,  sur- 
vived the  testator  and  was  a  Roman  Catholic  priest  and 
unmarriedy  but  having  Jive  unmarried  sisters,  all  being 
the  children  of  J,  8,,  who  predeceased  the  testator  by 
many  years,  and  was  scarcely  knoi/m  by  him.  The  five 
ladies  claimed  the  Ugacies,  on  the  ground  that  the  testator 
had  made  an  obvious  nominal  error,  and  relying  on  the 
evidence  of  three  previous  wills,  which  as  a  series  showed 
that  they  were  in  fact  the  beneficiaries  in  the  testator^s 
mind. 

Held,  that  the  three  discarded  wills  were  admissible  as 
evidence,  but  that  in  this  particular  case  the  remoteness 
of  the  first  from  the  testator*  s  final  mind  did  not  justify 
the  alteration  of  the  mistake  in  the  court* s  construction  of 
the  will. 

Originating  summons. 

This  was  a  summons  taken  out  by  the  two  surviving 
executors  and  trustees  of  the  will  of  C.  H.  Waller, 

(a.)  Eepoited  by  W.  H.  Draper,  Esq.,  Barrister- 

at-Law. 


deceased,  dated  the  6th  of  July,  1896,  whereby  tke 
testa^r  bequeathed  legacies  out  of  the  residue  of 
his  cOTate  in  the  following  terms — viz.,  "  to  such  of  the 
daughters  of  my  late  friend  Ignatius  Sooles  deceased 
as  shall  be  living  and  unmarried  at  my  decease 
legacies  of  one  hundred  pounds  ecuih  " ;  the  residue 
was  then  to  be  divided  equally  between  the  foUowiog 
four  chanties  :  The  British  Home  for  IncurableB,  the 
Orphan  Hospital,  Edinburgh,  the  National  Lifeboat 
Institution,  and  the  London  Female  Preventive  and 
Reformatory  Institution,  of  which  the  first-named 
was  made  one  of  the  defendants,  the  other  three 
consenting  to  be  bound  by  any  order  made.  The 
direction  of  the  court  was  required  because  there  weie 
no  legatees  answerii^  to  the  description  given  in  the 
will ;  one  Ignatius  Scoles,  a  friend  of  the  testator, 
survived  him,  and  for  thirty  years  prior  to  his  own 
death  was  a  priest  in  the  fioman  Catholic  Church  and 
was  never  married ;  but  he  had  seven  sisters,  also  the 
children  of  Joseph  John  Scoles,  an  architect,  who 
died  in  1863 ;  five  of  these  sisters  were  unmarried  at 
the  death  of  the  testator,  and  were  made  defendants 
to  the  summons. 

G.  W,  Brabant,  for  the  plaintiffs,  the  tnuteei, 
narrated  the  facts  of  the  case  and  said  that  tlie 
question  was  whether  the  five  ladies  were  each  entitled 
to  a  legacy  of  £100,  or  whether  the  legacies  shoold 
fall  into  the  residue. 

P.  F,  8.  Stokes,  for  the  defendants,  the  five  ladies.— 
The  defendants  are  entitled  to  the  legacies  under  the 
will ;  the  obvious  mistake  of  the  testator  ought  to  be 
rectified  by  the  court  in  the  light  of  the  evidence  adduced. 
This  evidence  was  extrinsic,  and  consisted  principally 
of  a  series  of  three  earlier  wills,  dated  respectively 
the  20di  of  March,  1893,  the  13th  of  November,  1894, 
and  the  1st  of  January,  1896.  By  the  first  of  these 
the  testator  had  bequeathed  **  for  the  six  daughters  of 
the  late  Mr.  Scoles,  architect,  who  formerly  resided 
at  Crofton  Lodge,  Hammersmith — namely,  Mrs. 
Annie  James  and  the  Misses  Lilian,  Caroline.  Emily, 
Catherine,  and  Octavia  Sooles — the  sum  of  £1,000  in 
equal  shares  *' ;  by  the  second,  "  to  such  of  the 
daughters  of  my  late  friend  Ignatius  Sooles, 
deceased,  as  shall  survive  me  a  legacy  of  £100  each  "; 
the  third  will  contained  the  same  words  as  the 
second.  The  five  female  defendants  can  rely  on 
these  earlier  wills  to  show  that  the  testator  had 
merely  made  a  mistake  in  name,  and  had  not  meant 
'* Ignatius*'  at  all.  Where  there  was  such  a  latent 
ambiguity,  this  extrinsic  evidence  was  applicable: 
Camay s  v.  Blundell,  1  H.  L.  Cas.  778 ;  Bmtoldi  v. 
Whelan,  16  L.  J.  Ch.  434 ;  In  re  Feltham^s  Trud, 
1  K.  &  J.  528,  3  W.  B.  Ch.  Dig.  97,  130 ;  Doe  d.  His- 
cocks  V.  Bibcocks,  5  M.  &  W.  363;  and  BluttdeU  v. 
Gladstone,  11  Sim.  467,  1  Ph.  279  ;  Jarman  (5Ui  ed.), 
vol.  i.,  p.  412. 

D,  8tewart  Smith,  on  behalf  of  the  charities  claim- 
ing the  residuary  legacies,  contended  that  such 
extraneous  matter  ought  not  to  be  imported,  nnkss 
merely  to  show  the  testator's  knowledge  of  surround- 
ing circumstances ;  they  could  not  be  made  evidence 
of  testamentary  intention  where  the  testator  had  it 
in  his  mind  to  revoke  them :  In  re  Gregory's  SetUt' 
ment,  13  W.  B.  828,  6  N.  B.  282 ;  Drake  v.  Draie^  8 
H.  L.  Cas.  172,  9  W.  B.  H.  L.  Dig.  18. 

Kekewich,  J.,  said  that  the  question  was  whether 
you  are  not  entitled,  and  if  so  whether  you  are  bound, 
to  look  in  such  a  case  at  the  immediately  preceding 
will.  It  was  impossible  to  exclude  a  former  wiU  on 
general  principles;  one  was  entitled  to  sit  in  the 
testator's  chair,  to  have  before  one  what  he  had 
before  him,  to  see  with  his  eyes,  to  hear  with  his 
ears,  to  see  with  his  mind's  eye ;   while  rigidly  exdud- 
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iog  it  as  proof  of  his  intention,  it  was  impossible  to 
approach  the  oonstmction  of  a  will  whioh  required  some 
evideDce,  without  looking  at  the  will  displaced  thereby : 
Drake  y.  Drake  ;  his  lordship  also  referred  to  the  case 
of  Doe  Y.  HtUhwaUe,  3  B.  &  Aid.  632.  But  here  the 
difficulty  arose  that  there  were  seyeral  former  wills ; 
how  restrict  oneself  to  the  last  ?  In  Camoys  v.  Blun- 
ddl,  at  p.  782  of  1  H.  L.  C,  two  former  wills  were 
received  in  eyidenoe  as  exhibits  on  the  re-hearing  of 
the  case.  His  lordship  held  that  on  the  high  anthoritv 
of  Cottenham,  Ii,C.,  confirming  the  yiew  of  Wood, 
T.O.,  he  most  admit  the  eyidence. 

The  facts  of  the  case  were  sufficiently  dear  for  him 
to  say  that  it  was  quite  possible  a  mistake  had  been 
made.  But  without  reference  to  the  former  wiUs 
there  was  no  authority  on  which  he  could  say  that 
"  daughters  of  Ignatius  **  meant  "  sisters  of  Ignatius  ** 
or  "daughters  of  Joseph,"  for  that  would  be  too 
sreat  a  departure  from  the  language  of  the  testator. 
Taming  to  the  former  wiUs,  it  was  made  plain  that 
ihe  case  was  distinguishable  from  Doe  y.  HtUhtvaitet 
for  here  was  a  mistake  continued  through  seyeral 
wills,  and  it  was  only  far  back  through  the  series 
that  the  intention  could  be  sought,  if  indeed  it  could 
there  be  so  found.  His  lordship  d^d  not  think  that, 
although  he  had  admitted  the  wills,  he  could  rely 
with  any  satisfaction  on  a  will  which  had  been 
reyokcd  again  and  affain  and  for  all  practical  purposes 
was  out  of  his  mind. 

There  must  be  a  declaration  that  the  legacies 
ihould  fall  into  the  residue,  and  that  costs  should 
oome  out  of  residue. 

Solicitors,  CapronSf  Hitchins^  Brahani  &  ffitchins ; 
A.  C,  ScoUs  ;  Devonshire  <fe  Go, 
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Chan.  Diy.   | 
Eekewicb,  J«  ) 

In  re  PoWBB. 
PowEB  V.  Howell,  (a.) 

Inland  revenue — Estate  duty — Residuary  legatee — Title 
of  originating  summons  —  Practice — Coata — Finance 
Ad,  18»4  (67  &  58  Vict.  c.  30),  m.  6  (2)  (4),  8  (4), 
9  (1),  14  (1)— -B.  S.  a,  (n-d.  55,  r.  9  (c). 

Estate  duty  payable  on  death  of  tenant  for  life  to  be 
borne  rateably  by  the  sJuires  into  which  the  estate  became 
divisible  and  by  the  residuary  devisee. 

Summons. 

The  testator.  Bey.  H.  B.  Power,  who  died  in  1882, 
by  his  will  made  in  1881  gaye  his  widow  a  life 
intereet  in  amoiety  of  hisreal  estate,  which  on  her  death 
was  to  be  distributed  among  his  children  in  certain 
proportions,  the  plaintiff  being  the  residuary  legatee. 
The  testator's  widow  died  on  the  6th  of  March.  1898. 
By  a  post-nuptial  settlement  dated  the  21st  of  July, 
1898,  the  legacy  bequeathed  to  a  daughter  by  the 
testator  was  settled  upon  herself,  her  husband,  and 
their  children,  the  plaintiff  and  the  defendant  being 
trustees  of  the  same.  The  question  was  whether  the 
estate  duty  which  became  payable  on  the  decease  of 
the  life  tenant  in  respect  of  the  one  moiety  (legacy 
doty  haying  already  been  paid  on  the  remaining 
moutyj  diould  be  borne  rateably  by  the  seyeral  shares 
or  by  the  residue. 

A  point  arose  concerning  the  intituling  of  the 
QtiginatiDg  summons  under  the  rules  of  the  Supreme 
Court,  ord.  55,  r.  9  (c),  as  to  whether  it  should  be 
intituled  in  the  matter  of  the  estate  of  the  deceased 


life  tenant,  or  had  been  properly  intituled  in  the 
matter  of  the  estate  of  the  origmal  testator. 

Lewis  T.  Dibdin,  for  the  plaintiff.— The  estate  duty 
is  to  be  borne  rateably  by  the  seyeral  shares  in  which 
the  estate  is  diyisible,  and  by  that  of  the  residuary 
legatee :  Finance  Act,  1894,  ss.  6  (2)  (4),  8  (4), 
9(1).  14(1);  InreMeyrick,  45  W.  R.  120,  [1897J  1 
Ch.  99;  WadeY.  Wade,  ante,  p.  43,  [1898]  2  Ch.  276. 

D,  N,  Pollock,  for  the  defendant,  contended  that 
the  whole  of  the  estate  duty  should  be  borne  by  the 
residuary  legatee. 

Kekewioh,  J.,  was  of  opinion  that  the  estate  duty 
was  payable  pro  ratd  out  of  the  shares  of  all  the 
children  and  of  the  residuary  legatee.  Leaye  was 
giyen  to  amend,  if  necessary,  by  intituling  the 
summons  "in  the  matter  of  the  estate  of  Mrs. 
Power"  instead  of  "Eey.  H.  B.  Power."  There 
was  no  order  as  to  costs,  but  his  lordship  intimated 
that  the  costs  of  both  parties  as  between  solicitor  and 
client  ought  to  be  paid  out  of  the  different  shares  of 
the  residue  now  diyisible  rateably  according  to  the 
different  interests  therein. 

Solicitors,  Hunters  &  Haynes, 


Chan.  Biy.    ) 
Kekewich,  J.  ] 


Noy.  16. 


In  re  Plant. 
Gbebtith  v.  Hill,  (a.) 


(a.)  Reported  by  W.  H.  Dbafeb,  Esq.,  Barriftei- 

at-Law. 


Will— Construction — Legctcy  to  illegitimate  children — 
Intention  of  mistaken  testatrix  —  Domicil — Roman-' 
Dutch  law  applicable  in  Demerara  {British  Gkiiana), 

Efftft  given  to  the  express  intention  of  a  testatrix  to 
benefit  a  specified  doss  of  children,  even  where  she  was 
in  error  in  believing  that  as  a  fact  they  had  been  legiti' 
mcUed  by  the  Roman  -  Dutch  law  which  legitimates 
children  bom  out  of  wedlock  when  the  parents  are  sub' 
sequently  married  by  lawful  ceremony. 

Summons. 

This  was  a  summons  issued  by  thesuryiying  trustee 
of  the  will  of  one  Sarah  Plant,  deceased,  who  by  a 
codicil  thereto,  dated  the  4th  oif  May,  1892,  reyoked 
the  trusts  contained  therein  concerning  the  appli- 
cation of  a  legacy  of  £600,  and  directed  her 
trustees  '*from  and  immediately  after  the  death 
of  my  son  Thomas  Edward  Plant  to  diyide  the  said 
sum  of  £600  and  the  inyestments  thereof  unto  and 
equally  between  all  the  children  of  the  said  Thomas 
Edward  Plant  by  his  deceased  wife  and  by  his 
present  wife,  who  shall  be  living  at  his  decease  share 
and  share  alike  as  tenants  in  common."  This  codicil 
was  made  under  the  following  circumstances :  T.  E. 
Plant,  an  Englishman  resident  in  Demerara  since 
1874,  was  first  married  in  1851,.  and  by  his  first  wife 
h^d  a  daughter,  the  defendant  Lucy  8.  C.  Hill.  In 
1860  the  pair  separated,  and  the  wife  disappeared ; 
T.  E.  Plant  subsequently  cohabited  in  Demerara  with 
an  unmarried  woman,  by  whom  he  had  four  children, 
the  other  defendants.  On  the  28th  of  March,  1892, 
subsequently  to  the  birth  of  the  four  children,  T.  E. 
Plant  went  through  the  ceremony  of  marriage  with 
their  mother,  it  being  belieyed  that  his  first  wife  was 
dead;  the  effect  of  this,  by  the  Boman-Dutch  law 
obtaining  in  British  Quiana,  was  to  legitimate  the  said 
four  children.  The  testatrix,  upon  hearing  of  her  son*s 
second  marriage,  and  the  effect  of  the  same,  had  said, 
'^  Now  Tom  is  married  the  children  are  legitimated, 
and  are  as  much  my  grandchildren  as  Lucy  is,"  and 
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she  made  the  codicil  accordingly.  The  testatrix  died 
on  the  2nd  of  December,  1892,  and  in  Jannarj,  1894, 
it  was  for  the  first  time  found  that  the  first  wife  was 
still  alive,  being  seen  in  the  United  States. 

7.  Badcockf  for  the  plaintiff  trustee,  desired  the 
direction  of  the  court. 

J,  Rolt,  for  the  defendant  Lucy  Hill,  the  child  of 
the  first  wife,  contended  that  the  other  defendants 
were  in  fact  the  children  of  an  irregular  concu- 
binage; there  was  no  intention  shown  in  the  will 
or  by  the  evidence  to  benefit  any  but  legitimate 
children,  and  the  testator  is  in  such  case  **  nis  own 
dictionary" :  In  re  Ilarriaonj  Ilarriaan  v.  Higaon,  [1894] 
1  Ch.  561,  where  Kekewich,  J.,  cited  with  approval 
In  re  Horner,  36  W.  R.  348,  37  Oh.  D.  695. 

F,  TJiompaoUf  for  the  four  children,  contended  that, 
since  the  testatrix  thought  it  was  a  valid  marriage, 
she  believed  that  all  the  children  who  were  bom  at 
date  of  codicil,  and  whom  she  knew  to  have  been  bom 
out  of  wedlock,  were  thereby  legitimated ;  her 
reference  was  not  to  names,  but  to  the  marriage ;  she 
did  intend  to  benefit  these  four  children,  all  born, 
as  she  knew,  out  of  wedlock;  there  was  sufficient 
reference  to  them  by  the  will  to  entitle  them  to  take, 
and  her  express  intention  should  be  carried  out ;  the 
Boman-Dutch  law  applied  to  the  marriage,  except  for 
the  reappearance  of  the  first  wife,  for  T.  E.  Plant  had 
become  domiciled  in  Demerara. 

Kekewigh,  J.,  who  remarked  in  the  course  of 
the  case  that  it  was  very  near  the  line,  f  onnd  on  the 
evidence  that  the  testatrix  had  meant  to  benefit  some 
others  than  the  child  of  her  son's  first  wife,  and  that 
she  knew  that  he  had  been  living  with  the  mother  of 
the  four  children,  to  whom  she  referred  in  the  codioU 
as  *'  his  present  wife."  His  lordship  continued :  The 
difficulty  is  that  she  really  thought  that  the  first 
wife  was  dead,  which  she  was  not ;  that  the  second 
marriage  was  valid,  which  it  was  not ;  and  that  the  law 
of  Demerara,  which  was,  I  assume,  applicable,  was 
good  to  the  extent  of  making  the  four  children 
legitimate,  for  whom  she  then  provided.  I  am  asked 
to  hold  that  because  as  a  matter  of  fact  she  was 
wrong,  the  words  of  the  will  do  not  take  effect 
The  later  cases  all  go  to  say  that,  once  you  can  find 
an  express  intention  to  give  to  iUegitimate  children, 
that  intention  must  be  fulfilled  so  far  as  Uie  objects 
have  been  described.  The  testatrix  has  here  expressed 
her  intention  to  benefit  these  children.  She  had  a 
misconception  of  facts,  which  were,  however,  present 
to  her  mind,  so  that  she  acted  u|)on  them.  The 
question  of  domicil  is,  under  the  circumstances,  not 
relevant.  The  legacy  will  go  to  the  child  of  the 
first  wife  and  the  other  four  children  as  tenants  in 
common. 

Solicitors,  Field,  Roscoe,  <£;  Co.,  agents  for  OriJUhs, 
Byland,  &  Co,,  Cheltenham. 


In  re  FtrnsKB.  (a.) 

BoltcitoT — 8oa7e  fee  —  Negotiating  loan^^Mortgage  of 
personalty — Solicitors*  Remuneration  Act,  1881  (44  A 
45  Vid,  c.  A^)— Schedule  /.  of  Oenerdl  Order, 

The  scale  fee  chargeable  by  a  *'  mortgagee's  solicitor 
for  negotiating  loan"  under  Schedule  t.  to  the  General 
Order  under  the  Solicitors*  Remuneration  Act,  1881,  is 
not  limited  to  loans  on  mortgages  of  **  freehold,  copyhold, 

{a,)  Beported  by  B.  J.  A.  MoBBiBOir,  Esq.,  Bar- 

rister-at-Law. 


or  leasehold  property "  exdiuively,  hut  extendi  also  fo 
loans  on  mortgages  of  any  kind  of  personal  ^mtperty. 

Summons. 

This  was  a  summons  by  a  solicitor  who  had  tetsd 
both  for  the  mortgagor  and  the  mort^^agees,  in  a 
mortgage  transaction,  to  review  the  taxmff-mastei^s 
certificate,  whereby  the  solicitor  had  been  oisaDowad 
certain  costs  relating  to  the  negotiation  of  ssrsial 
mortgages  and  charged  according  to  the  wbIb  in 
Schedule  I.,  Part  I.,  of  the  General  Order  to  tiie 
Solicitors'  Bemuneration  Act,  1881. 

The  mortffage  security  consisted  of  a  revefsioiiaiy 
interest  under  certain  wills  (being,  in  part  at  any 
rate,  an  interest  in  personalty)  and  of  a  fond 
in  court,  and  the  solicitor,  having  procured  tin 
required  advances  from  some  of  his  own  dienti, 
charaed  the  mortgagor  with  costs  for  negotiation 
the  loans  according  to  the  scale  in  Schedule  L 
The  taxing-master  had  disallowed  these  costs  on  the 
ground  that  as  the  mortgage  security  did  not  oon- 
sist  exclusively  of  "  frediold,  copyhold,  or  leasdiold 
property,"  ttie  scale  for  negotiating  was  not 
chargeable. 

P.  0.  Laiorence,  Q.C.,  and  G.  Rendenon^  for  tiis^ 
applicant. — ^The  words  in  the  schedule,  '*  mortagse'i' 
solicitor  for  negotiatinK  loan,"  are  general  woras,  sod, 
are  not  confined  merSy  to  loans  on  freehold,  oopy^^ 
hold,  or  leasehold  property.  No  doubt  the  word  "loan'*' ' 
must  be  limited  to  loans  on  mortgage :  I^Arcy  to  )fA«i8^i 
31  L.  B.  Ir.  142, 41  W.  B.  Dif;.  234.  The  fact  that  tiniS 
item  is  placed  between  two  items  dealing  with  moEt-« 
gages  of  realty  does  not  give  rise  to  any  implicatioii 
that  the  negotiating  fee  is  similarly  restnoted;  ontiie 
contrary,  it  rather  militates  against  that  view.  The 
schedule  was  prepared  by  competent  persons,  as  was 
pointed  out  by  thepresent  Master  of  the  BoDs  in 
In  re  McGarel,  45  W.  B.  321,  [1897]  1  Ch.  400.  and 
it  ought  not  to  be  assumed  that  the  scope  of  this  item 
was  not  intended  to  be  more  comprehensive  than  that 
of  the  adjacent  items. 

Warrington,  Q.C.,  and  Stewart  Smith,  iat  the 
respondent — ^The  taxing-master  came  to  his  oooob-' 
sion  not  only  because  of  the  juxtaposition  of  the 
negotiating  item,  but  also  becausie  of  the  wording  of 
rule  10  in  Schedule  I.,  which  seems  to  oonfine  the 
loans  contemplated  in  the  schedule  to  loans  on  frse- 
hold,  copyhold,  and  leasehold  property  exdnsivelj ; 
and  we  submit  that  he  was  right  in  his  oondnsion. 

Keebwich,  J. — ^The  question  raised  on  this 
summons  is  whether  a  solicitor  can  charge  a  scale  fee 
for  negotiating  a  loan,  though  the  security  for  thfl 
loan  is  not  to  consist  of  freehold,  copyhold,  cm:  leasee 
hold  property  exclusively.  The  taxing-master's  visi^ 
is  that  the  scale  fee  is  to  be  confined  to  loans  of  tha| 
character,  but  the  solicitor  contends  that  that  Tiew  ii 
wrong,  and  that  the  scale  fee  ought  not  to  be 
restricted.  I  think  it  is  clear  that  the  word  "  loan  *'! 
means  a  loan  on  mortgage.  The  mortgagee's  solicitoe] 
is  the  only  person  entitled  to  the  scale  f ee  '  ^ 
negotiating  the  loan,  and  therefore,  if  there  is 
mortgage,  the  fee  is  not  payable.  The  Irish  case 
UArcy  to  Whitt  has  been  referred  to  as  showing 
"  loan  "  means  '*  loan  on  mortgaoe  " ;  I  do  not  thij 
there  can  be  any  doubt  about  it,  because  the  sdi^i 
is  headed  *'  Scale  of  charges  on  sales,  purchases, 
mortgages,  and  rules  applicable  thereto."  Why 
word  *'loan  "  was  introduced  I  do  not  know;  but 
must  assume  that  it  was  advisedly  introduced  by  th( 
who  drew  the  rules.  Thoy  were  practical 
conversant  with  these  matters,  and  if  they  had| 
intended  that  the  scale  fee  should  be  confined  to  a 
loan  on  mortgage  of  freehold,  oopvhold,  or  leaaehold 
property  exomsiTelyy  they  would  hAve  said  to.    Bat 
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it  k  aigaed  that   they  have   said   so   plainly   by 
intertiiig  thie  partionlar  fee  between  two  other  toale 
fees  both    dealing    with   mortgages    of    freehold, 
copyhold,  and  leasehold  x)roperty  exclasiyely,  and 
thereby  indicating  that  this  particular  fee  must  also 
refer  to  the  same  thing.    Now,  it  seems  to  me  that 
that   argument    points    directly    the    other    way. 
It  is  because  the  scale  fee  for  negotiating  stands 
akme,  and  in  that  direct  contrast,  that  it  seems  to  me 
that  the  word  '*  loan  "  ought  not  to  be  construed  as 
Telating  only^  to  freehold,    copyhold,    or   leasehold 
proper^.    It  is  said,  however,  that  rule  10  is  contrary 
to  tbat  view,  and  that  the  words  at  the  end  of  the 
rule — ^namely,  "  but  the  sade  fee  for  negotiating  the 
loan  shall  be  chargreable  on  such  transfers  and  further 
charges  where  it  is  applicable,"  show  that  that  fee  is 
to  be  limited  to  transfers   and  further  charges  of 
fraeholdf   copyhold,  or  leasehold  property.     But  it 
seems^  that  these  words  refer  to  the  scale  fee  for 
negotiating,    as    something    independent    of,    and 
strading  apart  from,    the   property    which  is  the 
subject  of  the  transfers  and  rurther  charges  referred 
to.     In    my    opinion   '* negotiating    loan"    means 
negotiating  loan  of  any  kind  so  long  as  the  loan  is  on 
mortgage,  and  I  think  it  is  erroneous  to  suppose  that, 
hecauae  some  property  comprised  in  a  mortgage  is 
not  of  the  particular  kmd  to  which  title  is  deduced, 
or  of  which  the  title  is  investigated  in  the  manner 
indicated  in  the  schedule,  therefore  the  scale  fee  for 
negotiating  ought    not  to  be  charged.    With  that 
intimation  I  must  remit  the  matter  to  the  taxing- 
master. 

Solicitors,  R.  Furher  ;  Mear  &  Fowler, 


Chan.  Div.  | 
Bomer,  J.  j 


Dec.  8. 


Statham  v,  Brighton  Marine  Palace  and 

Pier  Co.  (a.) 

Companff — Istue  of  aJtares  at  a  discount— Companies 
ClauBea  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16)— 
Companies  Clauses  Act,  1863  (26  <fe  27  Vict.  c.  118) 
—Companies  Clauses  Act,  1869  (32  «fe  33  Vict.  c.  48). 

A  company  governed  hy  the  Companies  Clauses  Con- 
sUidation  Act,  1845,  and  the  Acts  amending  it  vnay  issue 
fuUy  paid-up  original  shares  at  a  sum  less  than  their 
nomifuU  value  in  the  same  manner  as  new  shares  can, 
umdar  the  auiJtority  of  those  Acts,  be  issued. 

The  main  object  for  which  the  defendant  company 
was  formed  was  to  construct  a  new  pier  in  the  place 
of  the  old  Chain  Pier  at  Brighton,  and  was  iooor- 
porated  under  aprivate  Act  of  1888,  which  embodied 
the  Gompanies  Gianses  Acts  of  1845  and  1863.  The 
nmnmal  ci^ital  consisted  of  £150,000  in  15,000  shares 
of  £10  eaoh» 

Hie  oompany  also  had  certain  borrowing  powers 
subject  to  a  certificate  under  the  Act  of  1845  that  £2 
had  been  paid  on  each  separate  share. 

In  June,  1890,  another  company,  which  may  be 
iefeR«d  to  as  the  limited  company,  was  formed  under 
the  Companies  Acts,  1862  to  1886,  with  a  capital  of 
£75,000,  in  15,000  shares  of  £5  each,  with  {inter 
a/fo)the  following  objects :  (1)  to  adopt  and  carry 
iilo  eflGsoi  an  agreement  made  between  the  defendant 
company  of  the  first  part,  the  limited  company  of  the 
Bseond  part,  and  a  oompany,  which  may  be  referred 
to  as  the  works  company,  of  the  third  part ;  (2)  to 
•equire  all  or  any  of  the  shares  of  the  defendant 

(a.)  Beported  by  Baleoh  B,  Phillpottb,  Esq., 

Barrister-at-Law. 


company  and  all  or  any  part  of  the  assets  of  that 
oompany,  and  to  carry  on  and  develop  the  business 
of  that  oompany ;  (3)  to  construct  and  maintain  at 
Brighton  a  pier  and  other  works;  (4)  to  borrow 
money  and  issue  debentures. 

By  certain  agreements,  all  dated  prior  to  July, 
]8i^l,  made  between  the  Chain  Pier  Co.  of  the  one 
part  and  the  defendant  company  of  the  other  part, 
the  Chain  Pier  Co.  agreed  to  sell  to  the  defendant 
company  the  pier  and  property  comprised  in  the 
undertaking  of  the  Chain  Pier  Co.  for  £15,000. 

In  July,  1891,  it  had  been  asreed  that  the  works 
company  should  take  over  these  bst-mentioned  agree- 
ments and  do  the  works  on  behalf  of  the  defendant 
company,  and  that  the  defendant  company  should 
from  time  to  time  issue  to  the  works  company  the 
whole  of  the  authorized  share  capital  of  the  defendant 
company — namely,  15,000  shares  of  £10  each,  such 
shares  to  be  deemed  for  all  purposes  as  fully  paid  up ; 
and  by  an  agreement  dated  the  16th  of  July,  1891, 
between  the  defendant  company  of  the  first  part, 
the  limited  company  of  the  second  part,  and  the 
works  company  of  the  third  part,  it  was  asreed  that 
the  works  company  should  assign  to  tBe  Hmited 
company  all  benefit  and  interest  under  the  above- 
mentioned  agreements  between  the  defendant  com- 
pany and  the  works  oompany. 

By  another  agreement  dated  the  16th  of  July,  1891, 
between  the  limited  comjMuiy  of  the  one  part  and 
Alfred  Woodhouse  of  the  other  part,  Woodhouse 
agreed  to  erect  the  new  pier  and  buildings  fit  for  use 
within  the  time  therein  mentioned,  and  in  November, 
1891,  the  works  were  begun  and  continued  until 
October,  1892. 

On  the  15th  of  December,  1891,  the  defendant 
company  passed  a  resolution  to  the  effect  that  2,500 
shares  should  be  allotted  as  fully  paid  to  the  limited 
company  for  the  sum  of  £5,000,  and  on  the  same 
day  such  sum  of  £5,000  was  paid  by  the  limited 
company  to  the  defendant  company,  and  in  due 
course  a  certificate  for  2,500  shares  in  the  defendant 
company  was  handed  to  the  secretary  of  the  limited 
company. 

On  the  3rd  of  May,  1892,  the  defendant  company 
passed  a  simflar  resolution  as  to  a  further  2,800 
shares  in  consideration  of  £5,600,  for  which  a  due 
certificate  was  subsequently  given* 

Woodhouse  having  made  default  in  the  proper 
performance  of  his  contract,  the  same  was  determined 
by  the  limited  company,  and  in  November,  1892,  they 
took  possession  ox  the  works  and  continned  them 
until  they  exhausted  all  their  available  funds. 

By  an  order  of  the  10th  of  May,  1895,  made  in  a 
deb^ture-holders'  action  against  the  limited 
company,  a  receiver  was  appointed  of  the  undertaking 
and  property  of  the  limited  company,  including  the 
shares  so  issued  as  above  by  the  defendant  company 
to  the  limited  company,  and  it  was  ordered  that  the 
property  should  be  sold.  In  pursuance  of  such  order 
the  receiver  asreed  to  sell  to  one  Howard,  amongst 
other  assets  of  the  limited  oompany,  5,299  shares  in 
the  defendant  comjMuiy  standing  in  the  name  of  the 
limited  oompany,  and  the  sanction  of  the  court  having 
been  obtained  to  such  agreement,  the  receiver,  at  the 
request  of  Howard,  executed  to  liie  plaintiff  a  proper 
transfer  of  the  5,299  shares  in  the  defendant  company 
and  the  transfer  was  duly  registered  in  the  books  of 
that  company.  The  remaining  one  share  out  of  the 
5,30#  shares  bad  previously  been  transferred  by  the 
limited  company  to  one  Benald. 

The  nominal  value  of  the  shares  transferred  to  the 
plaintiff  was  £52,990,  but  the  defendant  company 
contended  that  the  amount  paid  on  such  shares  was 
£37,228  only,  bein^  equivalent  to  about  £7  on  each 
£10  share,  and  this  action  was  commenced  for  the 
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purpose  of  having  it  declared  that  all  the  shares 
issaed  by  the  limited  company  were  issued  as  fully 
paid  up,  the  important  question  raised  being  as  to 
the  power  of  companies  incorporated  under  Acts 
other  than  the  Companies  Acts  of  1862  to  1898  to 
issue  shares  at  a  discount. 

Farwell,  Q.C,  and  Methold,  for  the  plaintiff.— The 
question  is  whether  a  company  formed  under  private- 
Act  into  which  is  incorporated  the  Companies  Clauses 
Acts  can  issue  fully  paid-up  shares  at  a  discount. 
Webb  V.  Shropshire  Bailwaya  Co,,  [1893]  3  Ch.  307, 
shows  tiiat  a  railway  company  governed  by  the 
Companies  Clauses  Acts  can  issue  fully  paid-up 
onginal  stock  at  a  discount.  There  is  no  authority 
as  to  shares.  The  reasons  for  the  deci-sion  in  the 
Ooregum  Gold  Mining  Co,  v.  Roper,  41  W.  K.  90,  [1892] 
A.  C.  126,  against  ordinary  joint-stock  companies 
issuing  shares  at  a  discount,  do  not  apply  to  companies 
governed  by  the  Companies  Clauses  Acts. 

Ingpen,  for  the  defendant  company. — There  is 
nothing  in  any  of  the  Companies  Clauses  Acts 
authorizing  the  issue  of  shares  at  less  than  their 
nommal  amount,  and  the  implication  is  that  they 
have  not  this  power. 

BoMEB,  J.— The  point  before  me  is  a  short  one ;  it 
18  whether  the  shares  of  the  defendant  company, 
which  were  issued  at  a  discount,  were  lawfully 
issued. 

The  point  is  whether  or  not  any  company,  with 
which  is  incorporated  the  Companies  Clauses  Acts, 
1845  to  1863,  and  the  amending  Acts,  issuing  its 
shares,  which  are  governed  by  those  Acts,  has  power 
to  issue  them  except  on  the  terms  that  the  full 
nominal  amount  of  the  shares  should  be  paid  in 
full. 

Now,  there  is  nothing  said  in  the  Companies  Clauses 
Acts  directly  affecting  this  point  with  regard  to  what 
I  may  call  the  original  shares  of  the  company ;  but 
there  are  provisions  with  regard  to  new  shares,  and 
those  provisions  with  regard  to  new  shares  show 
conclusively  that  the  Legislature  contemplated  and 
authorized  new  shares  being  issued  at  a  discount. 
One  cannot  see  any  reason  for  a  distincticm  being 
drawn  between  new  bhares  of  a  company  of  this  class 
^d  the  original  shares.  When  I  look  at  the  provisions 
of  the  Companies  Clauses  Act,  1845,  with  regard  to 
original  shares,  I  find  a  distinction  drawn  between 
shares  subscribed  for  and  shares  otherwise  acquired 
by  shareholders,  and  it  does  appear  to  me  that  with 
regard  to  shares  subscribed  for  the  inference  from 
the  wording  of  the  Companies  Clauses  Act,  1845, 
IS  that  these  shares  must  be  paid  for  in  full— 
at  least,  that  is  my  present  opinion,  although  I  have 
not  expressly  to  decide  the  point.  But  the  Act  does 
contemplate  shares  being  acquired  otherwise  than  by 
subscription,  and  the  shares  now  in  question  before 
me  were  so  otherwise  acquired.  They  were  not  sub- 
scribed for,  and  with  regard  to  shares  which  are  not 
subscribed  for  within  the  meaning  of  those  words 
as  used  in  the  Companies  Clauses  Act,  1845,  I  can 
find  no  sufficient  reason  appearing  in  the  Act,  and 
certainly  I  can  find  no  reason  appearing  in  the  special 
Act  before  me  why  I  should  hold  that  those  shares 
should  not  have  been  allotted  in  consideration  of  a 
less  sum  than  the  nominal  amount.     I  can  find  no 

f  revision  in  the  Act,  nor  do  I  see  why,  on  principle, 
should  hold  that  shares  not  subscribed  for  should 
not  be  allotted  in  consideration  of  a  sum  less  than  the 
nominal  amount  just  as  new  shares  can  be,  and  I  so 
hold. 

Solicitors,  Bolton  tfc  Co. ;  J.  T.  liossiter. 


Chan.  Div.  I  t^      « 

Eomer,  J.  f  ^^  2. 

In  re  Jabyis  &  Co.  (Lthited).       (<z.) 

Company — Vendor  signatory  to  memorandum  for  6,500 
shares — Contract  for  sale  to  company  subsequently JUed 
'^Consideration  6,500  shares — Shares  earmarked— 
Companies  Act,  1867  (30  &  31  Vict.  c.  131).  «.  25- 
Companies  Act,  1898  (61  <fe  62  Vict.  e.  26),  s.  1,  «iii- 
sections  1,  4. 

An  arrangement  was  made  between  J.  and  others  that 
a  company  should  be  formed  to  take  over  and  work  J.*8 
business  of  a  maltster ^  and  that  J,  should  sell  the  butintst 
and  premis(a  to  the  company  for  6,500  /uUy  paid-up 
£i  shares.  On  the  formation  of  the  company  J,  signed 
the  memorandum  of  association  for  6,500  shares.  Snb- 
sequenUy  a  contract  was  drawn  up  setting  out  the  terms 
of  his  sale  to  the  company,  and  this  was  duly  fikd  in 
accordance  with  section  25  of  the  Companit-s  Act,  1867. 
It  was  considered  and  intended  that  the  6,500  shares  for 
which  J.  signed  the  memorandum  were  those  issuable  to 
him  under  the  contract.  Doubts  having  arisen  as  to  tkts, 
an  application  was  made  for  an  order  under  section  1  of 
the  Companies  Act,  1898,  that  a  sufficient  contract  might 
be  filed,  or^  in  the  alternative^  a  memorandum  specifying 
the  consideration  for  which  the  shares  were  issued. 

Held,  thatt  as  there  was  a  sufficient  contract  filed 
within  the  meaning  of  section  25  of  the  Companies  Ad, 
1867,  the  court  had  no  power  under  the  Companits  Ad, 
1898,  to  grant  the  relief  sought. 

Motion. 

This  was  an  application  under  section  1  of  the 
Companies  Act,  1898,  sub-sections  1  and  4. 

F.  W.  Jarvis  arranged  to  sell  his  business  of 
maltster  and  com  merchant  to  a  company  to  be 
registered  under  the  above  name.  The  conmdenlion 
for  the  sale  was  to  be  the  allotment  to  him  of  6,500 
fully  paid-up  £1  shares. 

The  company  was  formed  in  September,  1897,  and 
F.  W.  Jarvis  signed  the  memorandum  of  association 
for  6,500  shares. 

By  an  agreement  dated  the  8th  day  of  October, 
1897,  made  between  F.  W.  Jarvis  of  the  one  part,  asd 
the  company  of  the  other  part,  the  said  F.  W.  Jarvis 
agreed  to  sell  his  said  business  and  the  freehold 
buildings  on  which  the  same  was  carried  on,  and  his 
trade-marks,  plant,  &c.,  to  the  company  for  £6,500, 
payable  by  the  allotment  to  the  vendor  of  6,500  folly 
paid-up  £1  shares  in  the  company. 

This  agreement  was  filed  with  the  Besiatrar  <rf 
Joint-Stock  Companies  on  the  4th  of  November,  1897, 
Hud  the  said  6,500  shares  were  aUotted  to  F.  W. 
Jarvis  on  the  llth  of  November,  1897.  No  other 
shares  were  ever  applied  for  by  or  issued  or  allotted  to 
him,  and  it  was  the  intention  of  all  parties,  anui  the 
evidence  showed  that  all  parties  inter^ted  considered 
that  the  6,500  shares  for  which  Jarvis  signed  the 
njemorandnm  wf  re  the  same  as  those  to  be  issued  to 
him  under  the  contract,  the  terms  of  which  had  been 
arranged  prior  to  the  formation  of  the  company,  and 
that  he  never  intended  to  make  himself  liable  for  any 
save  those  to  be  issued  under  the  contract.  A  qnestioa 
having  arisen  as  to  whether  F.  W.  Jarvis  inras  not 
liable  in  respect  of  those  shares  for  which  lie  had 
signed  the  memorandum,  the  present  application  was 
made  on  his  behalf  for  an  order  that  a  fresh  contract 
might  be  filed,  or,  in  the  alternative,  a  memorandom 
specifying  that  the  6,500  shares  for  which  he  signed 
the  memorandum  of  association  were  the  6,500  shares 
issuable  to  him  under  the  filed  contract. 


(a.)  Beported  by  BAiiSaH  B.  Phillfotts,  Esq., 

Bairister^at-Law. 
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Howard  Wright,  for  F.  W.  Jarvis,  in  sapport  of  the 
motioD. — There  was  no  oontract  registered  before  the 
inne  of  the  6,500  shares  for  which  F.  W.  Jarvis 
Bigned  the  memorandum,  as  they  must  be  taken  to  have 
been  issued  immediately  on  the  registration  of  the  aoia- 
pauy  {Z>a//on  Time  Lock  Co.  v.  DalUm,  66  L.  T.  Eep.  704, 
40  W.  B.  Dig.  40),  therefore  one  condition  of  section 
1  of  the  Companies  Act  has  been  fulfilled.  The  word 
"  credited  "  in  that  section  imports  intention,  and  the 
erideDce  shows  that  the  parties  dearly  intended  to 
tnst  these  shares  as  paid  up.  A  contract  might  have 
been  filed  at  the  issue  of  the  shares  that  they  should 
be  paid  for  otherwise  than  in  cash  {Fothergill's 
cue,  21  W.  B.  301,  L.  B.  8  Ch.  App.  270),  and  this 
is  a  case  where  under  section  1  of  the  Act  of  1898 
this  defect  should  be  cared. 

Cassel,  for  the  company. 

So>CEB,  J. — I  agree  this  is  a  case  of  great  hardship, 
as  far  as  I  can  see,  upon  the  gentleman  who  has 
sabsdibed  to  the  memorandum  of  association  for 
this  large  number  of  shares,  and  I  only  wish  I  could 
see  my  way  to  help  him,  but  personally  it  appears  to 
me  that  the  Acts  of  Parliament  bearing  on  the 
qiif stion  before  me  are  too  strong  to  enable  me  to  do 
what  is  asked. 

In  the  first  place,  there  was  undoubtedly  a  contract 
between  Mr.  Jarvis  and  the  company,  under  which 
Mr.  Jarvis,  as  vendor  to  the  company,  was  to  receive 
6,d00  fully  paid-up  shares,  the  consideration  being 
the  property  he  contracted  to  sell  to  the  company. 
^Phat  oontract  was  duly  filed  before  the  issue  of  the 
shares.  It  is  a  contract  which  satisfied  the  provisions 
(rf  the  25th  section  of  the  Act  of  1867,  and  on  the 
Isce  of  it  there  was  a  proper  contract  and  a  sufficient 
eontract  filed  with  the  Begistrar  of  Joint- Stock  Com- 
psnies  before  the  issue  of  these  shares,  and  undoubtedly 
tboe  shares  were  intended  to  be  the  shares  referred 
to  in  that  contract.  So  far,  then,  there  appears  to  be 
Bodifficol^.  There  is  no  liability  on  those  shares, 
sod  the  objpct  of  the  present  application  is  not  to  get 
lid  of  hamlity  on  those  shares.  The  object  of  this 
spplication  is  to  obtain  indirectly  a  decision  of  the 
ooort  on  another  and  entirely  (Cerent  question — 
umely,  whether  or  not  Mr.  Jarvis  is  or  is  not  under 
nme  liability  in  respect  of  shares  by  reason  of  his 
having  signed  the  memorandum  of  association  fur  the 
■one  number  (6,500)  of  shares. 

In  my  opinion,  it  was  never  contemplated  by  the 
Legislature  that  the  Act  of  1898  should  be  used  for 
the  purpose  of  indirectly  trying  to  obtain  from  the 
conn  a  decision  on  such  a  question  as  that  I  have 
indicsted.  As  to  the  shares  in  respect  of  which  this 
Application  arises  there  is  no  liability.  There  is  a 
toffident  oontract  filed,  and  the  procedure  of  the  Act 
is  not  necessary  to  protect  the  allottee  of  those  shares, 
tod  I  do  not  think  I  am  bound  to  say  that  such  a 
question  as  I  am  now  asked  to  decide  properly  arises 
en  an  application  of  this  kind  under  the  Companies 
Act  of  1898. 

Bnt  I  should  be  sorry  to  leave  the  case  there,  and  I 
vifi  add  a  few  observations  with  a  view  of  pointing 
out  the  difficulty  there  is  in  my  saying  anything 
vhidi  would  relieve  any  liability  Mr.  Jarvis  may  be 
jvider  by  having  signed  the  memorandum  of  associa- 
jfwii.  Supposing  I  can  hold  that  I  could  consider 
ftis  application  on  the  ground  that  the  contract  that 
VSB  filed  was  not  a  sufficient  contract  within  section  25 
if  the  Act  of  1867,  so  that  I  should  be  able  to  con- 
sider what  I  may  call  the  merits  of  the  case  then 
comes  the  question,  Can  these  shares  that  were  issued 
b  pursuance  of  that  written  contract  that  was  filed 
k  taken  to  be  the  shares  for  which  Mr.  Jarvis 
pvhscribed  the  memorandum  of  association  P  Directly 
ftte  memQrandnm  and  articles  of  association  were 


filed,  there  was  at  once  a  binding  contract,  between 
Mr.  Jarvis  and  the  company,  that  he  should  take 
these  6,500  shares  'direotly  from  the  company,  and 
the  shares  are,  in  one  sense  of  the  term,  to  be  deemed 
issued  immediately.  How  did  matters  stand  at  that 
time?  There  was  no  other  contract  in  existence 
between  Mr.  Jarvis  and  the  company.  In  the  natare 
of  things  there  could  not  have  been,  and  there  was 
not.  It  was  contemplated  that  a  contract  would  be 
made  between  him  and  the  company  by  which  he 
was  to  sell  property  to  the  company,  and  take  fully 
paid-up  shares  for  the  property;  but  that  was  a 
proposed  contract  which  never  could  become  a  con- 
tract unless  it  was  rectified  and  approved  of  by  the 
company  and  finally  entered  into.  That  contract 
might  never  be  made.  There  might  be  no  such  con- 
tract. But  the  contract  created  by  the  signature  of 
the  memorandum  and  the  filing  of  the  memorandum 
arose  at  once,  and  had  nothing  to  do,  so  far  as  its 
validity  was  concerned,  with  regard  to  any  other 
contract  that  might  subsequently  be  entered  into 
between  Mr.  Jarvis  and  the  company.  There  was 
then,  of  necessity,  immediately  the  memorandum 
was  filed,  a  contract  hy  Mr.  Jarvis  to  take  shares 
from  the  company.  What  was  the  contract  as  to 
payment  of  those  shares  P  That  is  settled  by  section 
25  of  the  Act  of  1867.  It  is  to  be  deemed  a  contract 
to  pay  for  the  shares  in  cash,  because,  as  I  have 
pointed  out,  in  this  case  there  could  be  no  compliance 
with  what  I  may  call  the  saving  clause  in  section  25 
for  two  reasons.  There  could  be,  in  the  first  place, 
no  other  contract,  no  prior  contract,  no  co-existing 
contract,  and  still  less  could  there  have  been  any  sucu 
coDtract  filed.  It  follows,  then,  that  before  anything 
further  was  done  there  was  a  binding  contract 
between  Mr.  Jarvis  and  the  company  to  take  these 
6,500  shares  and  pay  for  them  in  cash. 

Now  let  me  see  what  efiEect  upon  that  contract  the 
subsequent  contract  entered  into  between  Mr.  Jarvis 
and  the  company  could  have  had.  They  could  not' 
have  contracted  so  as  to  take  the  case,  so  to  speak, 
out  of  section  25.  They  could  not  have  contracted 
so  as  to  free  Mr.  Jarvis  from  his  liability  to  pay  for 
the  memorandiun  shares  in  cash,  and  therefore  any 
attempted  contract  entered  into  between  Mr.  Jarvis 
and  the  directors  of  the  company  subsequently  to  the 
filing  of  the  memorandum  could  have  had  no  effect 
upon  the  binding  contract  by  which  Mr.  Jarvis  had 
contracted  to  pay  for  these  6,500  shares  mentioned  in 
the  memorandum  in  cash.  Nor,  as  I  have  pointed 
out  already,  can  you,  by  looking  at  the  memorandum 
and  articles  of  association,  say  that  the  shares  for 
which  he  subscribed  the  memorandum  are  identified 
with  the  shares  which  had  been  subsequently  the 
subject  of  a  contract  between  him  and  the  company. 
It  could  not  be  so.  He  could  not  have  signed  the 
memorandum  of  association  for  shares  conditional 
upon  a  contract  being  entered  into  between  him  and 
the  oompacy  for  the  company  to  take  his  property 
under  certain  conditions.  At  least  I  know  of  no  such 
case  where  that  has  been  done,  and  certainly  it  was 
not  done  in  tiiis  case,  and  there  is  nothing  which 
would  enable  me  to  say  that  the  shares  for  which  he 
subscribed  the  memorandum  must  be,  or  could  be 
taken  to  be,  the  shares  which  were  to  be  the  subject 
of  the  agreement  which  it  was  hoped  would  be  entered 
into  between  him  and  the  company. 

The  result  is  that  I  cannot  hold  that  the 
memorandum  of  association  was  one  of  the  contracts 
under  which  these  shares  were  issued.  If  the  directors 
purported  to  issue  the  shares  under  the  memorandum, 
it  appears  to  me  they  had  no  power  to  do  it.  If  a 
shareholder  has  once  contracted  to  take  shares  and 
pay  for  them  in  cash,  he  can  only  pay  for  them  in 
cash  or  oaah  equivalent  in  the  strict  sense  of  the  term » 
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that  is  to  say,  by  cash  or  by  set-off — somethm^  which 
would  amount  to  pa3rineiit  on  the  one  hand  lo  cash, 
and  repayment  on  the  other.  You  cannot  satisfy  the 
liability  of  a  shareholder  to  pay  for  shares  he  has 
taken  in  cash  by  an  arrangement  to  pay  for  theiu  in 
land  or  property. 

For  tuese  reasims  it  appears  to  me  that  if  on  tbi<4 
application  I  go  into,  as  I  have  done,  the  merits  of 
the  case,  I  do  not  see  my  way  to  comply  with  the 
request,  and  I  must  therefore  refuse  the  application. 

Of  course,  nothing  I  have  said  here,  I  trust,  can  be 
taken  to  prejudice  any  question  that  may  hereafter 
arise  as  between  Mr.  Jarvis  and  the  company  as  to 
whether  under  the  circumstances  he  is  or  is  nut 
bound  to  take  other  shares  under  the  memorandum  of 
association.  That  is  a  question  which  is  not  finally 
before  me,  and  which  I  cannot  pretend  to  dispose  of 
on  this  application.  There  may  be  some  grounds  not 
apparent  to  me  now  on  which  he  may  escape  any  such 
liability.  All  I  do  is  to  refuse  to  comply  with  tbii 
application  under  the  Act  of  1898. 

Solicitors,  Freekficlds  Jh  Williams. 


Div.l 
3,  J.  / 


Nov.  1,  2. 


Chan.  Div. 
Byrne, 

In  re  Shobey  (Deceased). 
Smith  v.  Shobey.  (a.) 

Administration — Practice — Creditor  of  the  executors — 
Executors  continuing  the  huainess. 

Administration  of  testator* s  estate  ordered  in  an  action 
hy  a  creditor  of  the  eocecutors  who  had  continued  to  carry 
on  the  testator's  business, 

John  Shorey  carried  on  the  business  of  a  timber 
merchant  in  London.  By  his  will  and  codicil  he 
appointed  his  widow,  the  defeodant  Adelaide  Shorey, 
ana  his  son,  the  defendant  J.  C.  Shorey,  his  execu- 
tors, and  thereby  declared  that  should  his  executors 
deem  it  adTisable  to  continue  to  carry  on  his  business 
it  was  his  wish  that  his  said  son  should  have  the 
management  thereof.  The  testator  died  in  August, 
1894. 

The  executors  carried  on  the  business  as  '*  J.  &  A. 
Shorey  "  until  May,  1895,  and  in  so  doing  incurred 
liabilities.  On  the  29th  of  May,  finding  themselves 
in  fipanoial  difficulties,  they  called  a  meeting  of  their 
creditors,  and  submitted  to  them  a  statement  of  their 
affairs.  A  resolution  was  passed  by  the  creditors  that 
the  estate  should  be  realized  under  the  supervision  of 
three  persons  (one  of  whom  was  the  defendant  Cooke), 
and  that  the  amount  realized  should  be  paid  into  the 
bank  in  the  joint  names  of  the  defendants  Cooke  and 
Hurt.  This  was  done,  and  about  £170  was  realized, 
which  was  paid  into  the  bank. 

The  plaintiff  was  a  soHdtor  who  had  acted  in  the 
above  transactions  on  behalf  of  tiie  executors,  and  his 
unpaid  bills  of  costs,  after  taxation  and  allowing  for 
sums  received,  amounted  to  about  £30. 

The  plaintiff  claimed  payment  of  his  said  costs,  and 
in  default  administration  of  the  estate  of  the  testator 
by  the  court. 

There  did  not  appear  to  be  any  creditors  of  the 
estate  other  than  those  for  debts  incurred  subse- 
quently to  the  testator's  death. 

Eve,  Q.C.,  and  Eustace  Smith,  for  the  plaintiff. — ^The 
creditors  of  the  business  of  J.  &  A.  Shorey  have  a 
light  to  be  indemnified  out  of  the  whole  estate  of  the 
testator,  Dowse  v.  Gorton,  [1891]  A.  C.  190,  40  W.  E. 

(a.)  Beported  by  Nbvillb  TEBBxm,  Bsq.,  Bar- 

rister-at-Jjaw, 


17;  and  they  have  a  right  to  bring  an  action  for 
the  administration  of  the  estate.  It  is  true  that  there 
does  not  appear  to  be  any  reported  case  of  such  a& 
order  being  made,  but  Kekewich,  J.,  in  /n  re  Back, 
[1892]  W.  N.  108,  expressed  his  opinion  that  the 
subsequent  creditors  had  a  right  to  such  an  order.  In 
Owen  V.  Delamere,  21  W.  B.  218,  L.  E,  15  Bq.  184, 
there  was  no  insolvency  of  the  executors.  The 
creditors  cannot  resort  directly  to  the  fund  as  then 
has  been  no  declaration  of  trusts,  as  in  the  cases  of 
In  re  Johnson,  29  W.  B.  168, 15  Ch.  D.  548,  and  Strick- 
land V.  Symons,  32  W.  R.  889,  L.  R.  26  Ch.  D.  245. 

G.  Thorn  Drury,  for  the  defendant  Cooke,  and 

Richard  Nevill,  for  the  defendant  Hurt,  did  not 
oppose  the  applica*ioD. 

The  executors  were  not  represented. 

Byrne,  J.,  made  the  order  for  admioistratioo. 

Solicitors  for  the  plaintiff,  Thomas  Dyson  d:  Smith, 

Solicitor  J  for  the  def endantfCooke,  S.  R,  Letch/ord. 

Solicitors  for  the  defendant  Hurt,  Roland  Horatio 
Ward. 


C  C  R. 
(Lord  Busseli 
and  Hawkins 
and  Bruce 


C.  C.  R.  ^ 

Li  of  Eiilowen,  C.J.,  ( 
dns,  Wills,  Wright,  ( 

,  jj.)  ; 


Nov.  5,  24. 


The  Queen  v.  Ellis,  (a.) 

Criminal  law — Obtaining  property  by  false  repressMO' 
tions — Property  obtained  in  England  on  fcise  rtprt- 
sentations  made  in  foreign  country — Jurisdiction. 

A  jterson  made  false  representations  in  Glasgow  as  (o 
his  credit  and  financial  position.  On  the  faith  of  these 
representations  goods  were  supplied  to  him  on  credit  ot 
Gateshead^  in  the  county  of  Durham.  He  was  shorUg 
afterwards  made  bankrupt.  Upon  these  facts  he  was 
tried  at  Durham  /or  the  offences — under  the  Debtors  Aet, 
1869  (32  ik  33  Vict.  c.  62),  ss.  11  (13)  and  13  (1)— o/ 
having  obtained  the  goods  on  credit  by  false  reprtsenta- 
tions  xoithin  four  months  next  before  the  presentation  of 
a  bankruptcy  petition  against  him*  and  of  having 
obtained  credit  for  the  goods  under  false  pretences. 

Held,  that  the  offences  were  committed  at  Gateshead^ 
and  that  the  court  had  jurisdiction  to  try  the  prisoner. 

Case  stated  by  Day,  J.,  as  follows: 

Frederick  George  William  Ellis  was  charged  before 
me  at  the  Durham  Summer  Assizes  under  32  &  S3 
Vict.  c.  62,  8.  13  (1),  that  he  liaving  been  adjadged  a 
bankrupt  and  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition  against  him 
did  in  the  county  of  Durham  unlawfully  by  false 
representations  obtain  certain  property  from  T^Hossrs 
Arthur  &  Co.  (Limited),  of  Glasgow,  amounting  in 
the  whole  to  £1,726  I5s.  lOd.  on  credit  and  has  not 
paid  for  the  same. 

The  said  Frederick  Gteorge  William  Ellis  was  also 
charged  under  32  &  33  Vict,  c  62,  s.  11  (13),  that  hs 
between  the  31st  of  August,  1897,  and  the  18th  oC 
November,  1897,  in  the  county  of  Durham,  in 
incurring  certain  debts  or  liabilities  of  various  sums 
amounting  in  all  to  the  sum  of  £1,726  15s.  lOd.  to 
Messrs.  Arthur  &  Co.  (Limited),  of  Glasgow,  did 
unlawfully  obtain  credit  under  certain  false  pretsDOSs 
— to  wit,  for  that  he  falsely  represented  to  Mr. 
John  Robert  Kay,  one  of  the  directors  of  MffWFf- 
Arthur  &  Co.  (Limited),  that  he  took  stock  at  the  end 
of  December,  1896,  that  such  stock  amounted  to  very 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,   Esq., 
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oflsr  £3,500  in  value,  that  his  liabilities  were  £1,400, 
thtt  he  gave  no  credit,  that  he  had  £100  of  his  own, 
tint  he  had  a  large  shop  which  oost  him  £400  bought 
through  a  building  sooiety,  to  be  repaid  in  thirteen 
jesrs  by  monthly  instalments  at,  say,  £3  Hs.  per 
month,  that  his  rent  and  taxes  would  come  out  about 
£100  per  aucum  including  the  building  society. 

Both  charges  referred  to  the  same  goods,  and  the 
Sfidenoe  in  respect  of  both  charges  was  the  same. 

Thomas  Gibson  Noble,  the  representative  at  New- 
outle    and   (Gateshead    of   Messrs.    Arthur    &   Co. 
(limited),   of  Glasgow,  proved   that  he  opened  an 
loooimt  with  the    prisoner,  who  then  carried   on 
business  as  a  draper  at  Gateshead,    in  the  county 
of  Durham,  in  July,  1896,  and  from  that  date  until 
July,  1807,    various    orders   were    booked  for   the 
prisoner  and  executed ;  that  in  July,  1897,  he  began 
to  be  afraid  to  give  the  prisoner  further  credit  without 
the  instmclions  of  his  principals  in  Glasgow ;  that  he 
ananged  that  the  prisoner  should  have  an  interview 
witti  bit  principals  for  the  purpose  of  informing  them 
S8  to  his  financial  position,   which   interview  took 
place  on  the  1st  of  September,  1897,  at  Glasgow ;  that 
no  representations  of  any  kind  were  made  to  him  or 
in  bis  presence ;  that  after  the  interview  of  the  1st  of 
September,    1897,  he  received  instructions  from  his 
priucipals  to  continue  to  supply  the  prisoner,  and  the 
prisoner  also  informed  him  that  the  interview  had 
Men  satisfactory  both  to  his  principals  and  to  the 
prisoner,  that  in  consequence  of  these  instructions  and 
the  prisoner's    statement   he  took   samples  to  the 
priMoer  in  Gateshead,  booked  orders  there  and  trans- 
mitted most  of  the  orders  to  Glasgow  to  be  executed, 
bat  that  some  of  the  orders  were  executed  at  Gates- 
heed  and  the  goods  delivered  there  by  his  porters ; 
that  the  goods  supplied  in  pursuance  of  such  orders 
sre  the  subject  of  the  charges  against  the  prisoner. 

John  Bobert  Kay,  the  managing  director  of 
Messrs.  Arthur  &  Co.  (Limited),  of  Glasgow,  proved 
that  he  bad  an  interview  with  the  prisoner  in  Ghugow 
on  the  1st  of  September,  1897,  that  at  that  interview 
the  prisoner  maae  to  him  the  representations  alleged 
m  the  charge ;  that  the  said  interview  was  the  only 
isterview  he  had  with  the  prisoner,  and  the  only 
npresentations  made  to  him  were  made  verbally  and 
St  that  interview;  that  in  consequence  of  the 
Rpresentations  then  made  he  gave  instmotious  to  Mr. 
HbbLe  to  oontinne  to  take  orders  from  the  prisoner, 

Evidoiee  was  also  given  to  prove  that  the  said 
repsesentationB  were  false,  and  that  the  prisoner  knew 
wt  they  were  false,  and  that  he  presented  a 
hmkx'uptey  petition  against  himself  within  four 
Booths  after  obtaining  the  goods,  and  was  adjudged 
ahenkmpt. 

There  was  no  evidence  to  show  whether  the  carriage 
of  the  goods  sent  from  Glasgow  was  paid  by  Arthur 
t  Go.  or  by  the  prisoner. 
The  jury  returned  a  verdict  of  guilty. 
At  the  ttoee  of  the  case  for  the  prosecution,  counsel 
for  the  defence  took  the  objection  that  the  offence  was 
odnpieted  in  Glasgow  and  no  part  of  the  offence  was 
ooamitted  in  the  county  of  Durham  and  there  was 
lojurisdiction. 

Tbe  only  question  for  the  consideration  of  the 
somt  is  whether  the  prisoner  could  be  indicted  and 
tdfed  for  the  offences  luoresaid  or  for  either  of  them  in 
tte  oovnty  of  Durham. 

If  be  oonld,  the  conviction  is  to  stand ;  if  not,  the 
OQBiiotion  is  to  be  quashed. 

^orU,  for  the  prisoner. — ^There  was  no  jurisdiction 
to  indiet  or  try  this  prisoner  Jm.  Durham ;  the  false 
Bipiesentations  were  xnade  in  Glasgow,  and  the  credit 
vas  given  by  the  order  in  Glasgow  of  the  director  of 
Arthur  &  Ck>.    If  the  credit  was  given  in  Gateshead  It 


was  given  not  in  consequence  of  any  representation 
by  the  prisoner,  but  in  consequence  of  the  instructions 
receivea  from  the  principals  on  Gla^;ow ;  if  the  credit 
was  obtained  on  the  false  representations  of  the 
prisoner,  it  was  obtained  in  Glasgow. 

He  cited  Beg.  v.  Martin,  15  W.  B.  358,  L.  B.  1 
C.  C.  E.  56;  Meg.  v.  Dawson,  16  Ck>x  0.  C.  556,  37 
W.  E.  Dig.  61. 

Henry  SuUon,  for  the  Crown. — ^When  an  offence  is 
begun  in  one  county  and  completed  in  another,  the 
venue  may  be  laid  in  either  county :  7  Qeo*  4,  o.  64, 
s.  12;  ^.  V.  ZeecA,  4  W.  E. 482,  7  Cox G.  0. 100 ;  bnt 
it  is  doubtful  whether  that  Act  a^pUes  as  between 
Scotch  and  English  counties.  [Wbight,  J. — Even 
before  that  Act  the  same  rule,  as  between  two  English 
counties,  seems  to  have  been  acted  on :  Bex  v. 
Butteri/,  cited  by  Abbott,  C.J.,  in  Bex  v.  Burdett, 
4  B.  &  Aid.  95,  at  p.  179.]  lu  Beg.  v.  Holmes, 
32  W.  E.  372,  12  Q.  B.  D.  23,  a  prisoner  had  posted 
in  Nottingham  to  the  prosecutor  in  Framoe  a  letter 
containing  a  false  pretence,  and  he  was  held  triable  at 
Nottingham,  where  he  received  the  goods.  But  the 
actual  offence  lies  in  obtaining  the  property :  Beg,  v« 
Jones,  1  Den.  C.  C.  551 ;  and  it  is  imniaterial  where 
the  false  pretence  was  made  if  it  was  continuing 
when  the  property  was  obtained  and  was  aoted  on : 
Beg.  V.  Martin.  Here  the  property  was  obtained  in 
GateshttM),  and  the  offence  was  committed  there. 

Shortt  replied. 

Chir,  adv.  vult. 

Nov.    24.— Lord   Et788Xll   of   Eillowen,   C.J., 
concurred  in  the  following  judgment  of 

Wills,  J. — The  prisoner  was  indicted  at  the  Dur- 
ham Summer  Assizes,  1898,  under  32  &  33  Vict.  c.  62, 
s.    11,  sub-section    13,  for    that  he,    having  been 
adjudged  a  bankrupt,  and  with  in  four  months  next 
before   the  presentation  of  a    bankruptcy    petition 
against  him,  did  in  the  county  of  Durham  unlaw- 
fully, by  false  representations,  obtain  certain  property 
from  Messrs.  ArUiur  &  Co.  (Limited),  of  Glasgow, 
amounting  in  the  whole  to    £1,726  15s.   lOd.,  on 
credit,  and  has  not  paid  for  the  same,  and  under 
section  13,  sub-section  1,  of  the  same  Act,  for  that 
he,  between  the  3l8t  of  August,  1897,  and  the  18th 
of  November,  1897,  in  the  county  of  Durham,  in 
incurring  certain  debts  or  liabilities  of  various  sums 
amounting  in  all  to  £1,726   15s.  lOd.,  to  Messrs. 
Arthur  &  Co.  (Limited),  of  Glasgow,  did  unlawfully 
obtain  credit  by  certain  false  prett^nces,  which  are  set 
out  in  the  indictment.    Tbe  evidence  touching  each 
charge  was  the  same,  and  the  facts  were  as  follows : 
The  prisoner  carried  on  business  at  Ghiteshe%d,  in  the 
county  of  Durham,  as  a  draper.    Messrs.  Arthur  & 
Co.  (Limited),  wholesale  drapers,  at  Glasgow,  had  a 
traveller  named  Noble,  who  in  1896,  at  Gateshead, 
opened  an  account  with  the  prisoner.    In  Jn'y,  1897, 
Noble  declined  to  let  the  prisoner  have  further  goods 
on  credit  unless  he  satisfied  the  principals  at  Glasgow 
as  to  his  financial  position.    Thereupon  on  the  1st 
of  September,   1897,    the   prisoner   saw  Eay,    the 
managing  director  of  Messrs.  Arthur  &  Co.  (Limited), 
and   made   to   him   a   number   of   representations 
set   out   in   the    indictment    as   to   ms    financial 
position  which  were  false  to  the  prisoner*s  knowledge. 
This  interview  took  place  at  Glasgow,  and  there,  as 
both  the  learned  counsel  agree,  Kay  gave  instructions 
to  Noble  to  continue  to  supply  goods  on  credit  to  the 
prisoner.    In  consequence  of  these  instructions  Noble 
continued  to  call  upon  the  prisoner  at  Gateshead,  and 
there  booked  orders.    Some  of  the  goods  so  ordered 
were  sent  from  Glasgow,  and  in  respect  of  these  there 
was  no  evidence  whether  the  Glasgow  house  or  the 
prisoner  paid  the  carriage.    Some  of  the  orders,  how- 


190 


THE  WEEKLY  REPORTER.       cjtn. «.  1899.1     Vol.  XLTIL 


High  CouiiT. 


The  Queen  v.  Ellis. 


High  Court. 


ever,  were  ^ecuted  by  Noble  himself  at  Gateshead, 
and  were  delivered  by  his  porters  to  the  prisoner  there. 
The  proof  of  bankruptcy  and  of  the  necessary  dates 
Wds  complete,  and  the  only  question  is  whether  any 
offence  was  proved  which  the  assize  court  sitting  in 
and  for  the  county  of  Durham  had  jurisdiction  to  try. 
There  is  no  real  difference  material  to  the  present  case 
between  the  two  counts.  One  speaks  of  obtaining 
property  by  false  representations,  and  the  other  of 
obtaining  credit  under  false  representations.  In  each 
case  the  indictment  follows  the  language  of  the  Act  of 
Parliament,  but  there  does  not  seem  to  me  to  be  any 
difference  of  substance  created  by  the  use'  of  the 
different  prepositions.  There  is  no  doubt,  then,  that 
the  false  representations  were  made  in  Glasgow  out  of 
the  jurisdiction  of  the  English  courts,  and  that  by  or 
under  these  false  representations  goods  were  obtained 
in  the  one  case  and  credit  was  obtained  in  the  other  in 
the  county  of  Durham ;  and  the  question  is  neatly 
raised  wheliier,  when  the  false  representations  are 
made  beyond  the  jurisdiction  of  the  English  courts, 
and  the  goods  are  obtained  within  the  jurisdiction  of 
an  English  court  dealing  with  the  charge,  that  court 
has  jurisdiction  to  try  the  case. 

There  can  be  no  doubt  that  the  making  of  the  false 
representations  is  an  element  in  the  crime.  Without 
it  there  would  be  no  crime.  And  if  it  is  essential 
that  all  the  elements  of  the  offence  should  take  place 
within  the  jurisdiction  of  the  English  courts,  the 
conviction  could  not  be  sustained. 

The  question  now  raised  is  new.  It  has  not  in  fact 
occurred  with  respect  to  false  representations  made 
outside  England,  whether  abroad  or  in  any  parts  of 
tiie  British  Islands.  In  England  itself  the  question 
of  jurisdiction  as  between  two  counties,  when  the 
false  representations  were  made  in  one  county  and 
the  goods  obtained  in  another,  has  not  been  capable 
of  being  raised  since  1827,  for  by  the  7  Geo.  4,  c.  64, 
8.  12,  it  was  provided  that  where  any  felony  or 
misdemeaoour  shall  be  begun  in  one  county  and 
completed  in  another,  it  may  be  dealt  with  and  tried 
in  any  of  the  said  counties  in  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein. 

Three  observations  here  arise.  First,  that  the 
particular  state  of  circumstances  which  gives  rise  to 
the  present  question  is  not  of  so  frequent  occurrence 
as  to  make  it  surprising  that  the  question  has  not 
been  raised  for  decision.  Secondly,  that  any  authority 
bearing  upon  the  analogous  case  of  the  offence  in 
question  being  committed  by  false  representations 
being  made  in  one  county,  and  goods  being  obtained 
by  and  supplied  under  them  in  another  county,  must 
M  looked  for  before  1827.  And  thirdly,  that  it  is 
within  the  undoubted  competency  of  the  British 
Legislature  to  enact  that  the  obteoning  of  goods  in 
England  by  means  of  false  pretences  made  whether  in 
or  out  of  England  shall  be  an  offence  against  British 
law. 

In  this,  as  in  most  other  cases,  there  is  room  for  a 
good  deal  of  argument  on  either  side  of  the  question, 
and  it  would  not  be  uninteresting,  certainly,  to  embark 
afresh  upon  some  of  the  investigations  which  formed 
the  subject  of  much  of  the  discussion  in  Rex  v.  Burdett, 
3  B.  &  Aid.  717,  4  B.  &  Aid.  95.  But  if  there 
is  distinct  authority  sufficiently  germane  to  render 
such  a  task  superfluous,  it  is,  as  it  seems  to  me, 
equally  unnecessary  and  unadvisable  to  resort  to  it. 
In  my  opinion  there  is  such  authority,  and  I  will 
proceed  to  state  what  it  is.  Some  time  before  the 
year  1820  one  Buttery  was  indicted  and  tried  in 
Herefordshire  for  obtaining  ffoods  by  false  pretences. 
The  false  pretences  were  made  in  Herefordshire,  and 
the  goods  supplied  in  Monmouthshire.  The  prisoner 
was  convicted  and  a  case  reserved,  according  to  the 
practice  of  those  days,  for  the  consideration  of  the 


judges  at  Serjeants'  Inn.  The  case  is  not  rep>rtei, 
but  in  Bex  v.  Burdett,  4  B.  &  Aid.,  at  p.  179, 
Abbott,  C.J.,  after  stating  the  facts,  commeats 
upon  it  in  these  terms  :  *'  The  language  of  the 
statute"  (30  Geo.  2,  c.  2(,  s.  1)  <* makes  the 
offence  to  consist  in  obtaining  the  money  and  not  in 
using  any  false  pretence  whereby  money  shall  be 
obtained.  The  judges  tiioaght  the  iniictment  wm 
laid  in  the  wrong  county.  They  did  not  think  the 
party  not  indictable  at  all,  which  they  ought  to  have 
done  if  the  proposition  addre^ised  to  us  be  true."  I 
will  state  a  little  later  what  that  proposition  was. 
The  Ijord  Chief  Justice  continues :  '*  They  did  not 
think  the  party  not  indictable  at  all  because  the 
pretence  wluch  was  necessary  to  constitute  the  cdme 
was  in  one  county  and  the  receipt  in  anotha  and 
there  was  no  entire  crime  in  either,*^ 

The  argument  in  Bex  v.  Burdett  to  which  thsBS 
observations  were  addressed  by  the  Lord  Chief 
Justice  was  that  a  libel  written  in  one  county  for 
publication  but  published  in  another  county  constitatsB 
no  offence  triable  in  either  because  there  is  in  neither 
any  one  entire  crime. 

The  majority  of  the  court,  consisting  of  Abbott, 
C.J.,  and  Holroyd  and  Best,  JJ.,  held,  dtMcniienU 
Bayley,  J.,  that  the  offence  was  triable  in  either 
county. 

The  case  of  Rex  v.  Buttery  is  dted  only  in  the  judg- 
ment of  the  Lord  Chief  Justice.  It  was  not  exactly  ia 
point  and  all  that  can  be  said  of  it  in  connection  with 
Rex  y.  Burdett  is  that  it  is  cited  by  Abbott,  GJ.t 
without  any  expression  of  disapprovaL 

But  in  1825  the  case  of  Pearson  v.  MeOowran  wu 
before  the  same  Court  of  King's  Bench.  It  is  reported 
in  3  B.  &  C,  at  p.  700,  and  it  seems  not  only  to  adopt 
and  confirm  the  dedson  in  Bex  v.  Buttery,  but  to 
base  it  upon  a  ground  which  entirely  covers  tiie 
present  case. 

Pearson  v.  MeOowran  was  an  action  for  peooaltiei 
under  a  statute  which  enacted  that  '*  every  person 
who  shall  upon  any  contract  take,  accept,  or  receiTS 
by  way  or  means  of  any  corrupt  bargaiu  above  5  per 
cent,  shall  forfeit "  a  given  sum,  half  of  which  was  to 
go  to  the  person  who  should  sue  for  the  penalty.  The 
contract  was  made  in  Middlesex.  The  money  paid  in 
pursuance  of  the  contract  was  paid  in  London.  Upon 
a  rule  to  set  aside  a  verdict  for  the  plaintiff  and  enter 
a  nonsuit,  pursuant  to  leave  reserved,  it  was  agreed 
for  the  plamtiff  that  the  offence  was  a  misdemeanour 
and  was  committed  partly  in  one  county  aad  partly 
in  another,  and  therefore  triable,  according  to  the 
decision  in  Rex  v.  Burdett,  in  either ;  the  court  h  eld 
the  contrary  and  ordered  a  nonsuit  to  be  entered. 
The  considered  judgment  of  the  court,  which  at  that 
time  consisted  of  Abbott,  C.  J.,  Bayley  (the  diaaenting 
judge  in  Rex  v.  Burdett)  and  Littlediisde,  J  J.,  was 
delivered  by  Abbott,  C.  J.,  who  said :  '*  We  think  the 
offence  consists  in  tiie  taldng  and  receipt  of  usurious 
interest.  The  corrupt  contract  is  antecedent  to  and 
not  a  part  of  the  takmg.  The  offence  therefore  was 
not  committed  partly  in  one  county  and  partly  in 
another,  although  the  contract  is  undoubtedly  a 
material  circumstance  in  the  case  because  it  stamps  the 
illeg^ty  of  the  receipt.  This  resembles  Rex  v.  Buttery, 
which  was  an  indictment  on  the  statute  30  G^.  2,  c 
24,  for  obtaining  money  by  false  pretences.  That 
statute  enacts  that  all  persons  who  knowingly  by 
false  pretence  shall  obt^  from  any  person  money, 
goods,  &c.,  with  intent  to  cheat  and  defraud  any 
persons  shall  be  deemed  offending  against  law.  The 
kmguage  of  the  statute  makes  the  offence  to  consist 
in  obtaining  the  money,  not  in  using  any  false 
pretences  whereby  money  shall  be  obtained.  The 
indictment  was  in  Herefordshire,  the  false  pretences 
were  in  Herefordshire,  but  the  money  was  obtained  in 
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MoDinoatbshiTe.  The  judges  thought  the  indictment 
WM  laid  in  the  wrong  county.  That  comes  nearer  to 
the  present  case  than  any  of  those  cited  at  the  bar  and 
found  by  us.  Upon  that  authority,  therefore,  and 
npon  the  language  of  the  statute,  we  are  of  apinion 
ihat  the  rule  for  entering  a  nonsuit  must  be  m  »de 
absolute." 

Mutatis  mutandis,  every  part  of  the  passages  cited 
from  each  of  the  judi^ments  is  applicable  to  the 
present  case.  The  making  of  the  false  pretences  is 
*i)tf>cedeDt  to  and  not  a  part  of  the  obtaining  the 
froods.  It  is  a  material  droumstance,  because  it 
stamps  the  illegality  of  the  obtaining  the  goods.  The 
gist  and  kernel  of  the  o£Pence  is  the  obtaining  the 
goods  \  y  impro|)er  means,  not  in  using  the  improper 
nieuis  whereby  goods  were  obtained,  and  there  was, 
thireforp,  an  entire  offence  within  the  one  county, 
though  the  circumstances  which  stamped  it  with 
iUeffality  took  place  beyond  the  jurisdiction. 

u  the  principle  of  the  decision  in  Bex  v.  Buttery 
snd  in  Pearson  t.  McQowran  be  correct  it  can  make 
so  diff<srence  that  the  material  circumstances  which 
stamped  an  otherwise  innocent  transaction  with  the 
character  of  a  crime  took  place  outside  the  jurisdiction 
of  the  English  courts.  It  was  just  as  much  outside 
the  jurisdiction  of  the  court  which  tried  the  offence 
in  Ra  v.  Buttery  and  Pearson  v.  McGowran  as  if  it 
took  place  in  Scotland  or  abroad.  It  is,  in  fact,  by 
these  decisions  reduced  to  a  mere  piece  of  the 
evidence  necessary  to  constitute  the  offence. 

There  is  nothing  unreasonable  in  this  yiew.  There 
18  no  moral  difference  between  an  offence  where  the 
xepresentations  are  made  in  England  and  one  where 
tlwy  are  made  in  Scotland.  There  has  been  no 
txpression  of  judicial  opinion  anywhere  finding  fault 
vith  Rex  v.  Buttery  or  Pearson  v.  McOowran,  The 
views  expressed  are  those  of  a  perhaps  exceptionally 
strong  ooarf ,  some  members  of  which  certainly  were 
exceptionally  familiar  with  questions  of  pleading, 
snd  it  seems  to  me  altogether  too  late  to  question 
tiie  authority.  The  present  legislation  is  subsequent 
to  it— and  it  is  a  sound  principle  that  unless  there  be 
some  stroog  countervainng  reason  fresh  legislation 
ta^ort  materie  and  using  language  identical  with  or 
mdistingpushable  from  former  Acts  which  have 
fBoeived  judicial  construction  should  be  construed 
upon  the  lines  of  the  former  decisions. 

It  has  been  urged  upon  us  that  the  fact  that  the 
Act  of  7  Qeo.  4,  c.  64,  s.  12,  contained  the 
nnmsions  which  have  been  set  forth  by  which  mis- 
ooneaixmiB  oommitted  partly  in  one  county  and  partly 
in  another  are  triable  in  either  indicates  a  doubt  as  to 
the  soondness  of  the  decisions,  then  recent,  of  Bex  v. 
Buttery  and  Pearson  ▼.  McGowran,  I  do  not  think 
there  IS  anything  in  this  argument.  The  provision  in 
qaestion  coyers  a  vastly  greater  area  than  those  two 
cases.  It  is  contained  in  a  section  which  deals  with 
both  fdonies  and  misdemeanours.  The  provisions 
were  undoubtedly  new  as  to  most  felonies,  at  all 
events.  It  was  most  natural  that  when  such  pro- 
visions were  enacted  as  to  felonies  they  should  be  so 
otended  as  to  place  misdemeanours  upon  the  same 
statutory  footing  in  this  respect  as  felonies.  It  was 
further  nrs^  for  the  X}risoner  that  it  required  a 
•latote  (59  &  60  Yiot.  c.  52}  to  make  the  receipt  of 
sfeoJen  property  with  the  guilty  knowledge  that 
it  had  Deen  stolen  an  offence  triable  in  England 
iriiere  the  property  had  been  stolen  abroad 
abd  the  receiving  had  taken  place  in  England. 
Bat  the  cases  have  no  real  analogy.  The  receiver, 
sltfaougfa  guilty  by  statute  of  a  substantive  felony,  is 
h  sU  essential  respects  an  accessory.  There  can  be 
ao  receiver  nnless  there  has  been  a  thief »  and  if  the 
Iveeny  which  is  the  starting-point  of  the  crime  be 
^  frtabKshed  thar^  }s  iu>  (^enoe  in  the  reoeiyer.    It 


is  therefore  essential  to  show  a  crime  in  someone  else 
before  you  can  make  any  case  against  the  receiyer. 
A  crime  in  English  jurisprudt^nce  means  a  crime  by 
English  law,  under  English  law,  and  cognizable  by 
an  English  court,  and  if  there  was  no  such  crime 
established  the  receiver  could  not  be  convicted.  This 
seems  to  me  to  be  the  true  f^round  upon  which  it  was 
rightly  decided  in  Beg,  v.  Dehruie,  11  Cox,  207,  that 
a  receiver  in  England  could  not  be  convicted  where 
property  had  been  stolen  iu  Guernsey.  Byles,  J., 
points  out  there  that  transactions  which  may  be 
larceny  by  English  law  may  not  be  so  by  the  law  of 
Ghiemsey,  and  it  would  be  strange  if  (without  express 
legislation)  that  which  might  be  no  offence  in  the 
country  where  it  took  place  should  be  made  a  foun- 
dation of  a  cri:ne  in  England  which  consists  essentially 
in  being  an  accessory  to  the  principal  transaction. 
This  is  a  good  illustration  of  the  inconvenience  of 
holding  a  receiving  to  be  a  crime  in  Eogland  where 
the  principal  offence  has  been  committed  abroad.  In 
the  case  now  under  consideration  no  question  arises  as 
to  the  commission  of  any  crime  in  Scotland,  nor  as  to 
the  application  of  Scotch  law  to  any  part  of  the  case. 
For  these  reasons  I  am  of  opinion  that  the  conviction 
Wds  good  and  ought  to  be  affirmed. 

Hawkins,  J. — I  agree  in  thinking  that  the  con- 
viction ought  to  be  affirmed.  The  crime  consists  in 
the  obtaining  of  goods  by  means  of  a  false  repre- 
sentation previously  made.  The  goods  must  no  doubt 
be  so  obtained  within  the  jurisdiction  of  the  court 
before  which  the  offender  is  tried,  but  I  find  no 
warrant  for  saying  that  it  is  essential  that  the  false 
representation  should  be  also  made  vrithin  that 
jurisdiction.  To  simply  make  a  false  representation 
with  intent  thereafter  to  defraud  is  not  a  legal 
crime,  but  if  goods  are  obtained  by  means  of  it  the 
so  obtaining  the  g^ods  amounts  to  an  indictable 
offence  wheresoever  the  false  representation  itself 
may  have  been  made. 

A  false  representation  made  to  a  London  trades- 
man out  of  the  jurisdiction — say,  in  Paris,  with  the 
object  fraudulently  to  obtain  goods  from  that  trades- 
man in  London  must,  according  to  every  dictate  of 
good  sense,  be  intended  by  the  maker  of  it  to  operate 
on  and  continue  present  in  the  mind  of  the  tradesman 
until  the  goods  are  actually  obtained  from  him,  and 
by  his  conduct  in  obtaining  the  g^ods  he  ought  in 
my  ojunion  to  be  treated  as  having  repeated  his 
representations  quite  as  effectually  as  if  he  had  ag^ain 
put  them  in  woras. 

Let  me  suppose  that  at  the  interview  in  Glasgow 
the  manaffing  director,  believing  the  false  representa- 
tions of  the  defendant  to  be  true,  had  said  to  the 
j  defendant,  **  1  am  satisfied.  I  shall  be  in  Gateshead 
in  a  day  or  two,  and  as  you  have  satisfied  me  I  will 
let  you  have  the  goods  you  require,"  and  in  a  day  or 
two  both  had  again  met  in  (Hteshead,  and  thei^, 
witJiout  another  word  being  spoken,  the  nianaging 
director,  acting  on  the  Glasgow  conversation,  had 
handed  to  the  defendant,  on  credit,  the  goods  he 
required,  would  it  not  be  revolting  to  ffood  sense  if  it 
could  be  truly  said  that  the  law  in  this  commercial 
country  was  such  that  the  defendant  could  avert  the 
consequences  of  his  crime  by  alleging  that,  though 
he  had  beyond  all  question  obtained  the  goods  by 
fraudulently  false  pretences,  he  could  not  be  punished 
because  his  false  pretences  were  made  in  Glasgow. 

Wbight,  J. — I  agree  that  this  conviction  on^ht  to 
be  affirmed.  Lookmg  at  the  two  counts  of  the  indict- 
ment and  the  provisions  of  the  Act  upon  which  they 
are  founded,  it  seems  to  me  that  they  are  at  any 
rate  good  counts  after  verdict,  even  if  the  false  pre- 
tences are  to  be  treated  as  made  in  Glasgow  only; 
for  the  partidilar J  false   pretence   upon   which  thQ 
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ffoods  or  oredit  were  obtained  need  not  be  stated,  it 
being  suffloient  nnder  the  statute  to  aver  generally 
that  they  were  obtained  by  false  pretences.  But  the 
eridenoe  here  is  that  the  goods  were  delivered  to  and 
obtained  by  the  defendant  in  Qateshead^  under  a 
representation  made  in  Glasgow,  but  oontinning  in 
Qateshead  at  the  time  when  possession  of  the  goods 
was  taken. 

.1  think  it  better  not  to  determine  the  larger  question 
of  the  application  of  the  prinoiple  of  Rex  ▼.  Buttery  to 
the  present  case.    There  all  the  elements  were  preseot 
which  were  necessary  within  the  prinoiple  lud  down 
by  Lord  Coke  to  bring  the  case  within  the  jnrisdic- 
tion  of  the  common  law,  and  whether  the  case  was  to 
be  tried  in  one  coonty  or  another,  all  questions  of  law 
which  might    arise    would  have   to  be  determined 
according  to  the  laws  of  England.    Even  so.  Bay  ley, 
J.,  was  not  clear  upon  this  piint,  and  it  was  thought 
necessary  to  pass  a  statute  (7  G-eo.  4,  o.  64,  s.  12)  to 
■et  the  question  at  rest.    It  is  not  quite  dear  to  me 
that  the  same  principle  applies  if  the  false  pretence 
is  made  in  a  foreign  couutiy,  and  Scotland  must  be 
treated    as  a  foreign   country  for  the  purposes  of 
this    case.      In  Bex  ▼.    Buttery  the    question    was 
one    of    "de/ectus    triationis,**    and    the    objection 
was  that  the  jury  could   not   take  cognizance   of 
the  case   if  the   goods   were  obtained   in   another 
county.    Here  the  question  is  one  of  substance.    The 
offence  of  obtaining  goods  by  false  pretences  depends 
upon  whether  the  person  charged  has  obtainecl  by 
fraud  the  consent  of  the  owner  to  a  charge  in  the 
property  in  the  goods;    if    consent   has  not  been 
obtainea  the  offence  is  larceny,  if  it  has  been  obtained 
it  is  a  misdemeanour.  But  where  the  false  pretence  has 
been  made  in  a  foreign  country  the  law  as  to  false 
pr<«tences  may  not  be  the  same  as  it  is  here ;  it  may 
diffdr  as  to  what  would  amount  to  a  consent  to  the 
change  in  ttkQ  property,  as  to  the  persons  who  may 
give  sndi  consent,  as  to  what  would  vitiate  that 
consent,  and  as  to  what  makes  the  transaction  void- 
able only  as  altogether  void;    and  such   questions 
might  affect  the  nature  of  the  crime,  for  it  would  be 
a  misdemeanour    or  a  felony  according  to  whether 
there  was  or  was  not  a  consent  to  the  charge  in  the 
pr<»erty  in  the  goods.    I  am  therefore  not  prepared 
to  deal  with  the  larger  question  dealt  with  by  my 

brother  Wills,  but  for  the  reasons  I  have  given  I 
agree  that  Uie  conviction  was  right. 

Bbttoe,  J. — I  agree  that  the  conviction  should  be 
affirmed.  I  have  only  one  word  to  add.  The  rule  of 
common  law  restraining  jurors  from  inquiring  into 
facts  arising  beyond  the  limits  of  the  county  was  not 
at  any  time  so  strictly  observed  in  misdemeanours  as 
iu  felonies.  It  seems  to  me  that  in  the  case  of  a  mii- 
demeanour  the  offence  can  be  properly  dealt  with  in 
the  county  where  the  offence  is  completed,  notwith- 
standing that  some  act  constituting  a  material  circum- 
stance may  have  happened  altogether  beyond  the 
jurisdiction. 

Conviction  affirmed. 

Solicitors  for  the  prisoner,  Ji/d  &  Parsons,  New- 
castle-coi-Tyne. 

Solicitor  for  the  prosecution,  T?ie  Treasury  Solicitor, 


m  BANKEUPTOY. 


Q.  B.  Div. 


(Wright.  J.))  N«'-"'*i- 

In  re  HntTH. 
Ex  parte  Thb  Official  Bbqbivbb.  (a.) 

Bankruptcy — Fratidulent  conveyance — Insolvent  trader 
— Sale  of  business  to  limited  company — Bankruptcy  of 
trader — Winding  up  of  company — Rights  of  trustee  in 
bankruptcy— Statute  of  Elizabeth  (13  Eliz,  c  5}- 
Bankruptcy  Act,  1883,  s,  4,  sub-section  1  (b). 

The  oonvftyance  by  an  insolvent  trader  of  his  busiitm 
to  a  limited  company  entirely  under  his  own  coiUrol  ii 
void/ible  only^  and  not  void,  and  cannot  be  avoided  by  the 
trustee  in  the  trader  s  bankruptcy  after  the  company  hns 
gone  into  liquidation. 

In  re  Carey.  Ex  parte  Jeffreys,  43  W.  R.  606,  44  Ih, 
59,  [1895]  2  Q,  B.  624,  dissented  from. 

Siiiomon  v.  Salomon  &  Cj.  (Limited),  45  W,  R,  193. 
[1897]^.  C.  22,  followed. 

Motion  by  the  of&cial  receiver  as  trustee  in  ^^ 
bankruptcy  to  set  aside  an  agreement  whereby  the 
bankrupt  purported  to  convey  his  bu^ness  and  stock- 
in-trade  to  a  limited  company. 

The  bankrupt  Hirth  beg<UL  to  trade  on  his  owa 
account  iu  1896,  and  an  action  was  speedily  brou^ 
against  him  by  his  former  emoloyers  to  restrain  ma 
from  miking  use  iu  his  business  of  infbrmatioa 
obtained  by  him  while  in  their  service.  JudgoMat 
was  given  on  the  21st  of  December,  1897,  for  sn 
injnnction  and  costs  against  Hirth. 

On  the  9th  of  December,  shortly  before  jui 
in  the  action,  Hirth,  who  was  then  in  deot  to 
extent  of  £2,000,  registered  a  company  under 
name  of  Hirth  &  Go.  (limited)  with  a  c^tsl 
£3,000  in  3,000  £1  shares.    Early  in  March,  1 
the  taxation  of  the  costs  of  the  action 
and  upon  the  7  th  of   March,  Hirth  executed 
agreement  now  sought  to  be  set  aside*  wh&nkj 
conveyed  his  business  and  stock-in-trade  to  Hirth 
Co.  (Limited)  for  the  consideration  of    2,000 
paid  up  £l  shares  to  be  allotted  to  hii  nominee. 
nrst  meeting  of  the  company,  attended  by  Uie 
shareholders,  who  made  up  the  whole  of  the  mei 
was  soon  held,  and  the  2,000  shares  were  allotted 
an  uncle  of  Hirth,  who  resided  abroai.     np<Hi 
29th  of  Am^  ^^  taxation  of  the  costs  in  the  s 
against  Hirth  was  completed,   and    execntion 
levied  for  the  amount,  but  no  goods  were  fo 
which  could  be  s^ed. 

Upon  the  27  th  of  Ma^  a  receiving  order 
against  Hirth,  his  liabihties  amounting  to  £2,200 
his  assets  being  nil.    On  the  same  di*y  Hirth  ft 


idgmsakfl 


(limited)  passed  a  resolution  for  a  voluntary 
up,  and  au,  Percy  Mason  was  appointed  liq 
The  books  of  the  company  showed  that  the  bnsii 
was  carried  on  in  exactly  the  same  way  as  it  had 
before  the  transfer  to  the  company.    Some  of 
debts  incurred  before  the  transfer   had   been 
charged,  but  fresh  liabilities  had  also  been  oont 
The  official  receiver  having  been  appointed 
in  the  bankruptcy  of  Hirth,  now  moved  to  set 
the  transfer  oz  Hirth's  business  and  stoek-in-trade 
the  company  as  fraudulent. 

Muir  Mackenzie  and  Eldridge,  for  the  oi 
receiver.— This  transfer  was  void  under  the 
of  EUzabeth  (13  Eliz.  c.  5)  or  nnder  section  4,  sub- 
section 1  (6),  of  the  Bankruptcy  Act,  1883,  ss  a 
fraudulent  transfer  of   the  wnole  of  the    debtor^t 

(a.)  Reported  by  P.  M.  Fbavckb,  Esq.,  BarristW' 

at-Law, 
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Hi0H  Court. 


In  be  HntTH. — Low£  v,  Pearson. 


Court  of  Appeal. 


property :  Ex  parte  Chaplin,  In  re  Siriclair,  26 
Ch.  D.  319,  32  W.  R.  Dig.  10.  A  similar  transfer 
fo  ft  oompany  was  set  aside  by  Vaughan  WiUiams,  J., 
m  the  case  of  In  re  Carey,  Ex  parte  Jeffreys,  43 
W.  B.  605,  44  lb.  69,  [1895]  2  Q.  B.  624,  but 
in  that  case  he  gave  the  creditors  of  the  company 
ft  prior  eharge  to  the  creditors  in  the  bankruptcy  on 
the  asBets  of  the  company,  which  we  contend  was 
wrong. 

Beed,  Q»C  and  Clayton,  for  the  Hquidator  of  the 
roiopany.— The  company  is  now  in  h'quidation,  and  it 
M  too  lato  to  9f^t  a9idp  the  agreement  onder  which  it 
took  its  property.  The  transaction  was  not  void  but 
only  Toidahfe,  and  it  cannot  be  avoided  now  that  the 
company  is  in  h'qnidation.  The  case  of  In  re  Carey  ^ 
Ei  parte  Jeffreys  is  no  longer  law  since  the  decision  of 
the  House  of  Lords  in  Salomon  v.  Salomon  &  Co. 
{Limiied),  45  W.  B.  193,  [1897]  A.  C.  22. 

Muir  Mackenzie  replied. 

Wbight,  J. — I  am  sony  that  I  have  to  decide  this 
foefltion  without  having  uie  real  facts  as  between  the 
company  and  its  creditors  fully  in  evidence,  for  their 
pontion  is  by  no  means  clear.    I  am  told  that  there 
MTsr  was  an  instance  of  an  order  of  this  kind  having 
heen  granted,  except  the  case  of  In  re  Carey,  Ex  parte 
Jtfi^.    It  seems  to  me  that  the  order  in  that  case 
vaa  sranted  on  a  doctrine  which  was  acted  on  as  law 
at  tSat  time,  bat  which,  since  the  decision  of  the 
HoQie  of  Loitls  in  Salomon* s  case,  is  not  now  law  to 
iti  foil  extent     I  think,  moreover,  that  the  decision 
in  Carev^s  ease  does  not  cover  the  present  case.     I  am 
iitiifiea  that  there  was  a  real  resolution  to  wind  up 
tiMoompaDy,  and  I  must  take  it  that  the  company 
kinliqmdation,  and,  if  so,  I  cannot  see  how,  sitting 
ta  the  judge  in  baiiknu>tcy  and  in  virtue  of  my 
laokraptcy  jurisdiction,  I  can,  after  the  commence- 
■ent  of  the  liquidation,  by  any  order   avoid  the 
tanafer  of  the  property  to  the  company.    It  seems  to 
me  that  Mr.  Keea's  contention  that  the  transfer  to 
file  company  was  voidable  and  not  void  is  correct, 
and  that  the  trustee  not  having  elected  to  avoid  the 
tiansfer  till  after  the  company  had  gone  into  liquida- 
tion, it  is  too  late  then  for  him  to  do  so,  as  it  would  be 
inpoaBible  to  put  the  creditors  of  the  company  in  the 
poation  they  were  in  before  the  liquidation  com- 
anoed.    What  the  eflEbct  of  an  order  to  set  aside  the 
tiansfer  to  the  ooaipany  such  as  is  now  asked  for  would 
ite  I  do  not  exactly  know,  but  Mr.  Muir  Mackenzie 
a|ieed  that  any  order  I  might  make  must  be  made 
TOioat  prejudice  to  the  rights  of  the  creditors  of  the 
0ompany,  who  have  became  creditors  since  the  7th  of 
Hftrcfa,  1896,  the  date  of  the  agreement  of  transfer. 
I  do  not  see  my  way  to  making  the  order  here  asked 
fot,  hat  I  expressly  guard  myself  against  saying  that 
in  no  case  can  such  relief  bie  given.    In  tins  case  it 
v  BofBdent  for  me  to  say  that  on  the  facts  before 
me  the  difficulties  are  so  great  that  I  cannot  find 
■y  way  out  of  them. 

Motion  dismissed  with  costs. 

Solicitors  for  the  trustee  in  bankruptcy,  Sugden  it 
Barfcrd. 

Solicitors  for  the  liquidation  of  the  company,  Firth 
iCs. 


fflourt  of  Appeal. 


Dec.  17. 


From  County  Court.      \ 

(A.  L.  Smith,  Bigby,  and  > 

Collins,  L.JJ.)  ) 

LowB  V.  Pearson,  (a.) 

Master  and  Servant — Employment — **  Accident  arising 
out  of  and  in  the  course  of  the  employment  " — Work' 
men's  Compensation  Jet,  1897  (60  &  61  Vict.  c.  37), 
s.  1,  sub-section  1. 

A  workman  was  employed  in  pottery  works  to  make 
the  clay  into  halls,  and  to  hand  them  to  a  woman  who 
was  at  work  at  a  machine  moulding  the  day.  The 
workman  fiad  nothing  to  do  with  the  machine,  and  was 
expressly  told  not  to  inter/ere  with  it.  The  workman, 
while  tlie  woman  was  temporarily  absent  from  the 
machine,  attempted  to  clean  it,  and  his  hand  was  caught 
in  the  machinery  and  injured. 

Held,  that  the  accident  did  7wt  arise  **  out  of  and  in 
the  course  of  the  employment**  within  section  1,  sub- 
section  1,  of  the  Workmen's  Compensation  Act,  1897, 
and  that,  therefore,  the  employer  was  not  liable  to  pay 
compensation. 

Appeal  by  the  defendant  from  the  decision  of  the 
judge  of  the  Chesterfield  County  Court  upon  pro- 
ceedings taken  by  the  plaintiff  the  respondent  to 
recover  compensation  under  the  Workmen's  Com- 
pensation Act,  1897. 

Tbe  appellant,  Pearson,  was  the  owner  and  occupier 
of  certain  pottery  works,  being  a  factory  within 
section  7  of  the  Workmen's  Compensation  Act,  1897 ; 
and  the  respondent,  Lowe,  was  a  boy  of  the  age  of 
fourteen  years  in  the  appellant's  employment.  The 
respondent  was  employed  in  the  pottery  works  to 
make  clay  into  balls,  to  put  the  balls  into  a  mould, 
and  hand  the  mould  to  a  woman  who  was  at  work  at 
a  machine  moulding  the  clay  into  jars  and  other 
articles.  On  the  machine  were  two  cones  revolving 
in  opposite  directions.  Express  orders  were  given  to 
the  boy  not  to  interfere  with  the  machine ;  and  the 
evidence  showed  that  if  the  machine  wanted  cleaning 
it  was  the  duty  of  a  particular  workman  to  clean  it. 
Upon  the  day  in  question  the  woman  who  was 
working  at  the  machine,  being  in  want  of  clay,  went 
away  to  get  some,  and  the  respondent,  in  her  absence, 
attempted  to  dean  the  cones,  when  the  fiugers  of  his 
right  hand  were  caught  in  the  machine,  and  two  of 
his  fingers  were  injured.  Upon  a  claim  by  the 
respondent  for  compensation  under  the  Workmen's 
Compensation  Act,  1897,  the  county  court  judge 
found  as  follows  :  *'  (1)  Course  of  his  employment. 
I  decide,  though  I  find  as  a  fact  it  was  against 
rules  that  the  plaintiff" — the  present  respondent — 
*'  should  clean  the  cones,  and  that  he  attempted  to 
dean  them  knowing  that  it  was  not  his  duty,  yet  that 
the  injury  was  received  by  an  acddent  arising  out  of 
his  employment."  *^  (2)  Though  I  find  as  a  fact  that 
he  knew  it  was  against  orders  for  him  to  clean  the 
cones,  and  that  he  went  about  the  cleaning  in  a 
careless  and  reckless  manner,  yet  that  the  plaintiff 
was  attempting  to  clean  the  cones  with  the  view  of 
furthering  the  work,  and  that  his  conduct  did  not,  in 
my  opinion,  amount  to  serious  and  wilful  misconduct." 
He  assessed  the  compensation  at  28.  a  week  from 
fourteen  days  after  the  acddent. 

C.  A.  Russell,  Q.G.,  and  Etherington  Smith,  for  the 
appellant. — The  accident  did  not  arise  '*  out  of  and  in 
the  course  of  the  employment"  within  section  1,  sub- 
section 1,  of  the  Workmen's  Compensation  Act,  1897. 

(a.)  Reported  by  W.  F.  Ba&by,  Esq.,  Barrister- 

at-I^aw. 
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The  respondent  was  expressly  forbidden  to  interfere 
with  the  machine,  and  therefore  he  was  acting  outside 
the  scope  of  his  employment  when  he  attempted  to 
dean  it.  To  bring  a  case  within  the  above  words, 
the  workman  must  be  engaged  in  doing  that  which  he 
was  employed  to  do  or  something  incidental  to  it. 
A  servant  cannot  make  that  a  part  of  his  employ- 
ment which  bis  master  has  not  employed  him  to  do. 
The  question  whether  the  respondent  thought  that 
he  was  furthering  his  master's  work  by  cleaning  the 
cones  is  not  material  upon  the  point  whether  the 
accident  arose  out  of  and  in  the  course  of  the  employ- 
ment. As  between  master  and  servant  the  latter 
cannot  extend  the  scope  of  his  employment  by  doing 
what  be  thinks  will  further  his  master's  work.  This 
act  of  the  respondent  was  as  much  outside  his  employ- 
ment as  the  act  of  tbe  respondent  in  Smith  v.  Lanca- 
shire and  Yorkshire  Railway  Co,y  ante  p.  146,  [1899] 
1  Q.  B.  141. 

They  also  referred  to  Engelhart  v.  Farrant,  45  W.  R. 
179,  [1897]  1  Q.  B.  240. 

The  respondent  did  not  appear. 

A.  L.  Smith,  L.J. — In  my  opinion  this  decision 
cannot  be  upheld.  This  boy's  hand  was  injured  while 
he  was  employed  at  a  factory  within  the  meaning  of 
section  7  of  the  Workmen's  Compensation  Act,  1897, 
and  the  question  we  have  to  determine  is  whether 
the  injury  was  caused  *^by  accident  arising  out  of 
and  in  the  course  of  the  employment"  within  the 
meaning  of  section  1,  sub- section  1,  of  the  Act.  I 
wish  to  state  at  the  outset  that  the  present  is  not  a 
case  of  a  workman  doing  something  in  an  emergeocy 
altogether  outside  what  he  is  employed  to  do,  and  I 
desire  to  reserve  my  opinion  upon  that  case  until  it 
arises.  The  boy  here  was  engaged  on  manual 
labour,  his  duty  being  to  make  clay  balls  and  to  hand 
them  to  the  woman  at  work  at  tbe  machine.  He  had 
nothing  to  do  with  the  machine.  He  had  been 
expressly  told  not  to  touch  it.  In  spite  of  those 
express  orders  he  meddled  with  the  machine.  He 
attempted  to  clean  it,  and  was  injured.  It  was  no 
part  of  his  duty  to  clean  it.  The  learned  county 
court  judge  has  found  that  the  boy  was  not  guilty  of 
serious  and  wilful  misconduct,  because  what  he  did 
was  with  the  view  of  furthering  the  work.  That, 
however,  cannot  affect  the  question  whether  or  not 
the  accident  arose  out  of  and  in  the  course  of  the 
employment.  A  master  may  well  employ  a  boy  of 
this  age  to  make  baUs  of  clay  and  hand  them  to  the 
woman  at  the  machine,  whereas  it  is  a  very  different 
thing  to  employ  him  on  that  which  will  bring  him 
into  contact  with  the  machine.  I  base  my  judgment 
upon  the  facts  that  the  boy  was  only  employed  to 
make  the  clay  balls,  that  he  had  nothing  whatever  to 
do  with  tbe  machine,  that  he  was  expressly  ordered 
not  to  interfere  with  it,  and  that  he,  knowing  of  those 
orders,  disobeyed  them,  and  in  consequence  was 
injured.     The  appeal  must  therefore  be  allowed. 

RiGBY,  L.J. — This  is  a  proceedin**  by  an  infant  to 
recover  compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  and  the  infant  is  not  represented 
on  this  appeal.  Tberefore,  in  accordance  with  the 
traditions  of  the  Court  of  Chancery  that  the  judge 
should  take  care  that  the  interests  of  the  infant  are 
not  thereby  prejudiced,  I  have  tested  as  closely  as 
I  could  tbe  argument  addressed  to  us  on  behalf  of 
the  appellant.  With  all  possible  care  on  behalf  of 
the  infaut,  I  cannot  find  that  tbe  employer  is  liable 
in  this  case.  We  know  what  the  infant's  duty  at  the 
factory  was.  His  duty  was  simply  to  make  the  clay 
balls  and  to  hand  them  to  the  woman  who  was  work- 
ing the  machine,  and  he  was  expressly  warned  not 
to   meddle    with  tbo    machine — that  38  to    say,  he  i 


was  not  to  clean  the  machine.  The  operatioQ  of 
cleaning  the  machine  was  not  entrusted  to  thewomaa 
who  was  working  at  it,  that  duty  being  entnutei 
to  another  servant,  who  from  his  experience  would 
be  more  likely  to  do  it  safely.  For  that  purpose  lome 
knowledge  of  the  machine  and  of  the  way  in  whidi 
it  should  be  cleaned  was  necessary,  whereas  this  ltd 
kuew  nothing  about  it,  and  direcdy  he  attempted  to 
clean  it  he  was  involved  in  difficulties.  In  myopimon 
the  accident  did  not  arise  out  of  and  in  the  ooarseof 
the  employment  within  the  meaning  of  section  1,  tab- 
section  1,  of  the  Act. 

Collins,  L.J. — I  am  of  the  same  opinion.    If  w 
were  to  hold  the  employer  liable  on  the  facts  of  thii  | 
case,  we  should  have  to  cut  out  of  section  1,  8ab-sec>  i 
tion  1 ,  of  the  Act  the  words  "  arising  out  of  and  in  the  '• 
course  of  the  employment."    It  is  not  the  meamog  I 
of  those  words  that  the  employer  is  to  be  liable  npoa  1 
mere  proof  of  employment  and  injury  to  the  won* 
man,  but  the  accident  which  causes  the  injury  mint 
arise  out  of  and  in  the  course  of  the  employmeoL 
We    must    ascertain   what    the    employment  waii 
When  that  has  been  ascertained,  it  dearly  exdodii 
the  act  of  the  boy  in  attempting  to  clean  the  machjafc 
His  employment  was  to  perform  a  purely  ui 
piece  of  manual  labour,  and  had  nothing  to  do 
the  machine,  and  if  he  chose  to  meddle  with  it, 
was  injured  in  consequence,  the  accident  could  not 
said  to  arise  out  of  and  in  the  course  of  the  em  ~ 
ment. 

Appeal  allowed. 

Solicitors  for  appellant,  Stevens j  Son,  d'  Parkrt,  Un 
Jones  &  Midffletan,  Chesterfield. 


From  Chan.  Div.  )  ^       „«  ^a 

(Lindley .  M.E. ,  and  Chitty  and  ^  ^'  ^:f' 

Vaughan  Williams,  L.JJ.)     )  ^^  ^•• 

In  re  HALIFAX  Combcbbcial  Bank  and  Wood.  ( 

Vendor  and  purcliaser  of  land  —  Lost  title  -  deed 
Secondary  evidence,  what  required^  and  at  w 
time. 

Where  a  deed  forming  part  of  the  vendor's  title  (o 
is  lost,   the  purchaser  can  nevertheless  be  compelled 
complete  if  he  is  furnished  in  proper  time  tmth 
factory  evidence  of  its  contents  and  of  its  due  execuHoiu 

Bryant  v.  Busk,  4  Russ,  1,  and  Moulton  v.  Edm( 
8  W.  R,  153,  1  Be  O.  F.  cfe  J.  246,  folloufed. 

But  evidence  not  produced  till  afler  the  time  for 
pletion  has  expired,  and  the  purchaser  has  properlj^ 
issued  a  summons  claiming  a  declaration  that  the  vendst\ 
has  not  shoum  a  good  title,  is  too  late  ;  ami  evidene*,  id 
other  respects  satisfactory,  which  fails  to  prove  tM 
execution  of  one  material  deed  by  one  fiecessary  party,  m 
insufficient,  ' 

Decision  of  Stirling,  J.,  affirmed  (Vaughan  WiUiaai^ 
L.J.,  dubitanto).  ! 

Appeal  from  Stirling,  J. 

The  material  facts  are  sufficiently  stated  in  tU 
judgment  of  Lindley,  M.B. 

Jenkins,  Q,C,,  and  Dihdin^  for  the  vendors,  whs 
appealed,  referred  to  the  Yorkshire  Registries  Ad^ 
1884  (47  &  48  Vict.  c.  54),  ss.  5,  6,  8,  9,  14.  U 
(repealed  by  48  &  49  Vicf.  c.  2(>),  22  ;  D^rt  oh 
Vendors  and  Purchasers,  6  ed.,  vol.  1,  p.  159 ;  Brvn4, 
v.  liu.sk,  4  Buss.  1  ;  Sadlif-r  v.  Biggs,  4  H.  L.  Cas.  i^\ 
Waldy  v.   Gray,  23  W.   R.  676,  L.  E.   20  Eq.  238. 

(a.)  Reported  by  B.  C.  Mackenzie,  Esq., 

at-Law. 
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[LnrDLEY,  M.B.,  referred  to  Fry  ou  Specific  Per- 
fonosDoe,  3  ed.,  p.  170,  where  Bryant  v.  Busk  is  cited 
as  an  authority  against  the  Tenders.  Yaughan 
WiLLLVMS,  L.J  ,  referred  to  Moulton  v.  Edmonds, 
8  W.  B.  153,  1  De  G.  F.  &  J.  246.] 

Faneell,  Q.C.,  and  R.  J,  Parker,  for  the  purchaser. 
—The  Tendon  never  gave  sufficient  evidence  of  the 
exfCQtion  of  the  deeds  ;  certainly  not  before  the  18th 
of  March,    1898,   when  their  summons  was  issued. 

They  crited  Brindlty  v.  WoodhmiBe,  1  Car.  &  K.  647 ; 
Dart  on  Vendors  and  Purchasers,  6  ed.,  vol.  1,  p.  353  ; 
>od  section  21  of  the  Yorkshire  Eegistries  Act,  1884. 
[Vaughan  Williams,  L.J.,  referrSi  to  Southhy  v. 
Hm,  2  My.  &  Or.  207.] 

IHIhUu  replied. 

Cur»  adv.  vnit, 

Dec  12.  —  LiNDLEY,  M.B.,  read  the  following 
judgment :  The  object  of  this  appeal  is  to  obtain  a 
declaration  that  the  Halifax  Commercial  Banking 
Co.  (Limited)  have  shown  a  good  title  to  some 
property  sold  by  them  to  Mr.  Wood,  in  accordance 
with  particulars  and  conditions  of  sale.  The  contract 
for  sale  is  dated  the  18th  of  October,  1897,  and  the 
time  fixed  for  completion  was  the  15th  of  November, 
WTt,  The  purchaser  was  willing  to  complete,  but  the 
TCDdors  could  not  produce  the  deeds,  they  having  been 
anfortunstely  lost  by  their  solicitors  after  the  contract 
Jiad  been  signed.  Oniere  is  no  condition  providing  for 
fbe  son-production  of  lost  deeds.  But  the  mere  fact 
of  their  lots  does  not  release  the  purchaser  from  the 
performance  of  his  contract.  He  can  be  compelled  to 
complete  if  he  is  furnished  in  proper  time  with  satis- 
factory secondary  evidence  of  the  lost  documents. 
This  was  decided  in  Bryant  v.  Busk  and  Moulton  v. 
Edmonds.  Hie  fourth  condition  of  sale  does  not  place 
Mr.  Wood  in  a  better  position  in  this  respect  than  any 
other  purchaser  if  the  contents  of  the  lost  deeds,  in- 
cfaidiBg  their  recitals,  can  be  satisfactorily  proved. 
fotAumg  time  the  purchaser  insisted  that  nothing 
ahottof  the  production  of  the  original  deeds  woula 
mtttfy  him,  and  on  the  1st  of  December,  1897,  his 
niiGitors  wrote  to  say  that  if  the  deeds  were  not  pro- 
dnoed  and  the  titie  found  to  be  satisfactory,  and  the 
natter  completed  before  the  end  of  the  year  (1897), 
the  contract  must  be  considered  at  an  end.  The 
por^aser,  however,  did  not  at  the  end  of  the  :f  ear 
moii  upon  having  his  deposit  back.  The  vendors* 
loliGitors  stall  hoped  to  find  the  deeds,  and,  if  they 
could  not,  they  proposed  to  supply  the  purchaser 
with  satisfactory  secondary  evidence  of  them.  Con- 
■derable  correspondence  took  place  on  this  subject, 
the  efEect  of  this  correspondence  was,  in  my  opinion, 
to  enlarge  the  time  for  completion,  and  to  give  the 
TEudors  still  further  time  from  the  end  of  the  year 
l^T  for  showing  a  proper  title  by  producing  the 
deeds.  On  the  20fch  of  December,  1897,  the  vendors' 
■ohdtors  sent  some  statutory  declarations  by  Fox, 
Woodhead,  and  Binns.  These  declarations  referred 
to  sod  verified  a  printed  abstract  of  the  missing  deeds, 
asd  the  abstract  is  so  full  as  to  show  all  the  recitals. 
I  am  satisfied  that  the  abstract  is  a  full  and  correct 
eofiy,  except  that  *' whereas"  is  turned  into 
^  '*  ledtingy"  and  **  duly  executed  and  attested  **  is  all 
(hst  appears  as  regards  execution  by  the  persons  named 
SB  parties  to  the  principal  deed.  These  declarations 
and  the  alistract  did  not  prove  the  execution  of  the 
deed,  and  Ml  short  of  what  the  purchaser  was  entitied 
to  have.  On  the  dth  of  February,  1898,  the  vendors 
fiffoed  an  indemnity,  which  was  refused.  On  the 
12th  of  February,  *1898,  the  vendors  offered  some 
Imtber  statutory  declarations  *'by  the  conveying 
fsrties  to  the  various  deeds  to  the  effect  that  they 
aigned,  sealed,  and  delivered  the  documents,  and 
sihibltiiig  tme  copies  which  they  identify  as  such." 


No  such  declarations,  however,  were  sent  to  the  pur- 
chaser, probably  because  his  solicitors  wrote  on 
the  22nd  of  February,  1898,  that  he  would 
*^  strenuously  resist  completion  in  the  absence  of 
the  title-deeds,  or  practically  no  title  at  all, 
and  we  again  assert  that  secondary  evidence,  such 
as  you  propose  to  furnish,  would  not,  we  are  sure, 
be  accepted  by  a  purchaser  from  our  client.*' 
There  the  matter  rested  until  the  18th  of  March,  1898, 
when  the  vendors  took  out  a  summons,  asking  for  a 
declaration  "that  a  good  title  has  been  shown  in 
accordance  with  the  particulars  and  conditions  of 
sale."  In  support  of  that  summons  an  affidavit  was 
filed  on  the  1st  of  April.  1898,  sworn  by  B.  D.  Fox. 
On  the  16th  of  April,  1898,  the  purchaser  issued  a 
summons,  asking  for  a  declaration  *'  that  the  vendors 
have  not  made  out  a  titie  in  accordance  with  the  con- 
tract," and  asking  for  an  order  for  the  return  of  the 
deposit.  After  this  many  further  affidavits  were  filed, 
and  on  the  16th  of  Juno,  1898,  Stirling,  J.,  made  an 
order  on  both  summonses,  declaring  that  tiie  vendors 
*'  have  not  shown  a  good  title  "  according  to  the  con- 
tract, and  ordering  the  vendors  to  return  the  deposit 
aud  pay  the  costs.  The  secondary  evidence  of  titie 
adduced  before  Stirling,  J.,  was  much  more  satisfac- 
tory than  that  which  the  vendors  had  produced  to  the 
purchaser  before  the  vendors  issued  their  summons. 
But  Stirling,  J.,  did  not  dismiss  the  vendors'  -sum- 
mons on  the  short  ground  that  they  had  not  shown  a 
good  titie  before  its  date.  He  examined  the  further 
secondary  evidence  of  titie  adduced  in  opposition  to 
the  purchaser's  summons,  and  decided  against  the 
vendors,  even  on  the  additional  evidence.  This  was, 
in  my  opinion,  too  favourable  to  the  vendors.  The 
purchaser  had  a  right  to  say  that,  the  vendors  not 
having  shown  a  ^yod  titie  within  a  reasonable  time, 
he  (the  purchaser)  was  not  bound  to  wait  longer,  and 
was  entitied  to  be  discharged  from  the  contract  and 
to  have  back  his  deposit.  I  see  nothing  in  the  corre- 
spondence or  in  the  conduct  of  the  piurchaser  to  deprive 
Viim  of  that  right.  In  my  opinion  the  evidence  adduced 
by  the  vendors  before  the  purchaser  issued  his  summons 
was  not  such  as  the  purchaser  could  be  compelled  to 
treat  as  satisfactory.  This,  in  my  opinion,  disposes 
of  the  case  in  his  favour.  He  cannot  be  compelled  to 
give  further  time,  as  ample  time  had  been  given 
before  he  took  out  his  summons.  The  evidence 
adduced  since  is,  however,  still  defective  as  regards 
the  execution  of  the  principal  conveyance  by  one 
important  party — viz.,  Frances  Jane  Jarvis.  This 
was  frankly  admitted  by  the  vendors'  counsel.  The 
memorial  registered  in  the  Yorkshire  Registry,  on 
which  the  vendors  rely  for  supplying  the  defect,  does 
not  prove  the  execution  of  the  deed  enrolled  by  all 
the  persons  named  as  parties  to  it,  nor  by  Frances 
Jane  Jarvis  in  particular.  The  appeal  ought  to  be 
dismissed  with  costs. 

CniTTY,  L.J. — I  am  of  the  same  opinion ;  and  I 
agree  with  the  Master  of  the  Rolls  as  to  both  the 
grounds  he  has  given.  The  two  authorities  cited, 
Bryant  v.  Busk  and  Moulton  v.  Edmonds,  show  that 
the  court  may  force  the  purchaser  to  take  the  titie 
upon  secondary  evidence  proving  what  were  the 
contents  of  those  deeds,  and  that  the  deeds  were  duly 
stamped  and  duly  executed.  But  in  my  opinion  the 
secondary  evidence  produced  ought  to  be  clear  and 
cogent.  Without  casting  any  refiection  upon  those 
two  authorities,  it  is  quite  certain  that  to  some  extent 
the  purchaser  is  put  in  a  worse  position  than  if  he  had 
the  deeds  delivered  to  him,  or  had  proper  covenants 
or  acknowledgments  for  their  production.  He  is  in  a 
worse  position,  because  on  a  sale  he  would  have  to 
make  special  conditions  to  protect  himself.  Therefore 
I  say,  without  disputing  the  authority  of  those  cases, 
that  the  secondary  evidence  ought  to  be  dear  V^^\ 
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cogent,  80  that  the  purchaser  may  maintain  his  title 
against  all  those  who  may  attack  him.  In  this  case 
it  is  quite  plain  that  on  the  18th  of  March,  1898,  when 
the  vendors  took  out  their  summons  for  a  declaratiou 
that  they  had  shown  a  good  title,  they  had  not  given 
satisfactory  secondary  evidence.  That  was  admitted 
in  this  court  by  their  counsel.  There  was  some 
delay  before  the  purchaser  took  out  his  summons  in  the 
following  April,  and  in  June,  when  the  case  came 
before  Stirling,  J.,  the  evidence  was  admitted  not  to 
he  complete.  Stirling,  J.,  thought  it  right  to  give 
the  vendors  some  further  time  to  complete  tbeir  evidence. 
In  that  I  think  Stirling,  J.,  gave  a  direction  too 
favourable  to  the  vendors,  for  the  time  had  then 
arrived  for  finally  closing  the  mattf  r.  The  time  for 
completion  was  the  loth  of  November,  1897.  On  the 
Ist  of  December,  1897,  the  purchaser  gave  a  notice  to 
determine  the  contract ;  but  that  notice  was  plainly 
waived  by  the  correspondence  which  ensued.  Then 
the  vendors  had  to  produce  satisfactory  secondary 
evidence  on  three  points  I  have  mentioned.  The 
deeds  were  not  old  deeds— the  oldest  was  dated  in 
1893 ;  and  there  ought  to  have  been  no  difficulty  in 
procuring  the  required  evidence.  It  appears  to  me 
that  a  case  of  this  sort  ought  to  have  been  cleared  up 
by  proper  evidence  before  the  time  when  the  summons 
came  on  before  Stirling,  J. 

-  Passing  from  that  point — though  I  think  that  in 
the  circumstances  it  is  fatal  to  the  vendors*  case — ^I 
find  that  on  the  second  occasion  Stirling,  J.,  held  the 
vendors'  evidence  to  be  insufficient.  Now,  where 
the  learned  judfre  below,  after  carefully  considering 
the  evidence,  held  it  to  be  insufficient,  I  should  pause 
before  I  dissented  from  his  view ;  the  purchaser's 
contractual  right  being  to  have,  not  only  the  best 
evidence  available,  but  cogent  evidence.  But  I  pass 
that  by,  because  I  think  that  the  vendors  have  now 
failed  to  show  by  sufficient  evidence  the  execution  of 
the  deed  of  1893  by  Mrs.  Frances  Jane  Jarvis. 
That  is  a  point  which  ought  not  to  be  left  to 
inference. 

For  these  reasons  I  think  the  appeal  ought  to  be 
dismissed. 

Vaughan  Williams,  L.J. — I  agree  in  the  result, 
because  according  to  my  view  this  is  really  a 
question  of  what,  for  shortness,  I  will  call  Chancery 
practice;  and,  as  the  other  members  of  the  court, 
who  are  much  more  competent  to  decide  such  a 
quesfcion  than  I  can  possibly  be,  tell  me  that  in 
accordance  with  those  rules  of  practice  this  is  a  case 
in  which  the  vendors  have  so  failed  to  perform  their 
obligations  at  the  proper  time  that  there  ought  to  be 
an  order  against  them  both  on  their  own  originating 
summons  and  on  that  taken  out  against  them  by  the 
purchaser,  I  assent  to  the  judgment.  But  I  think  I 
ought  to  state  why  it  is  that,  apart  from  any  question 
of  what  the  practice  may  be,  I  should  have  hesitated 
to  arrive  at  this  conclusion.  As  to  the  law  laid  down 
m  Bryant  v.  Busk  there  is  really  no  doubt.  The  loss 
of  the  deeds  does  not  prevent  th^  vendors  from 
supplying  that  loss ;  by  giving,  first,  sufficient 
evidence  of  the  loss ;  and  then,  secondly, 
sufficient  evidence  of  the  (execution  of  those  deeds 
which  have  been  lost.  The  vendors  delivered  an 
abstract,  and  then  the  question  arose  between  the 
vendors  and  the  purchaser  as  to  whether  or  not  the 
purchaser  was  still  bound  to  ciirry  out  the  contract, 
those  deeds  having  been  lost.  The  purchaser's 
position  was  that  he  was  not  bound,  while  the 
vendors,  relying  on  Bryant  v.  Bask,  said  that  he  was. 
From  the  beginning  to  the  end  of  ihe  correspondence 
that  was  the  only  question  that  was  raised.  Of 
course  the  duty  of  the  vendor  is  not  merely  to 
deliver  an  abstract,  but  he  has  to  verify  his  abstract. 
Now,  this  objection  boi  '^  tikeu,  the  vendors  did  send 


to  the  purchaser  certain  evidence  of   the   loss  and 
execution  of  the^e  deeds.     It  now  turns  out  that  that 
evidence,  even  when  supplemented  by  the  affidants 
read    before    Stirling.    J.,   is  defective  in  that    the 
execution  by  one  material  party,  Franoetf  Jane  Jarvis, 
is 4 not   (I  agree)    sufficiently    proved.     But  that  is 
not    the    matter     which    was    in    dispute    between 
the    parties.      I    take    it    that    the    object    of    the 
Vendor  and   Purchaser  Act.    1874,    is    to    simplify 
and  cheapen  procedure.      Apart  from  that  A^jt  ot 
Parliament  I  take  it,  from  the  very  case  of  Bryant  v. 
Busk  itself,   that  if  there  had  been  an  action  for 
specific  performance,  and  the  purchaser  had  set  up  as 
a  defence  that,  having  regard  to  the  loss  of  the  deeds, 
he  was  not  bound  to  complete  ;  if  that  question  had 
been  tried  and  decided  against  him  in  ordinary  course 
there  would  have  been  a  further  inquiry  for  the  very 
purpose  of  verifying  the  vendor's  title ;  and  when,  as 
here,  the  procedure  is  under  the  Yemlor  and  Purchaser 
Act — although  no  doubt  the  summons  they  have  taken 
out  is  in  the  most  general  terms,  that  it  might  be 
decided  that  they  had  a  good  title — it  does  seem  to 
me,  having  regard  to  what  I  have  resid  and  been  told 
as  to  the  practice  in  vendor  and  purchaser  summonses, 
that  that  summons  ought  not  to  be  heard  without 
any  definition  of  the  real  question  which  the  parties 
invite  the  court  to  decide.    The  matter  ought  not  to 
be  brought  in  a  wholesale  manner  before  the  judge, 
but  the  parties  ought  somehow  or  other  to  define  the 
question  which  is  really  to  be  raised.      In  respect 
of    this    particular  absteact,   I  say  again   that,    as 
far  as  I  understand,   the  only  question   really    at 
issue  between  these  parties  when  tbey  went  before 
Stirling,  J.,  was  the  question  of  the  effect  of  Bryant 
V.  Busk,     In  those  circumstances,  apart  from  any 
question  of  the  practice,  I  should  have  thought  that 
it  would  have  been    mere   waste  of  money  for  the 
vendors  to  produce  further  evidence  after  the  pur- 
chaser had    in  the    most    decided   possible   manner 
said    that    evidence    of  the    loss    and    execution  of 
those  deeds  would   be  of  no  use,  because  he,  the 
purchaser,  would  not  accept  it.     I  think  it   would 
have  been   a  right  and    convenient  course,   if  any 
question  was  raised  as  to  the  sufficiency  of  the  verifi- 
cation, as  to  some  small  part  of  the  title,  to  give  the 
vendors   an  opportunity    to   correct  any  deficiency 
which  the  purchaser  alleged  in  the  verification.     Here 
he  alleged  none  whatever.    His  objection  was  not  to 
the  details  of  the  evidence,  but  was  an  objection  in 
principle  that  he  could  not  be  compelled   to    carry 
out  the  purchase,  having  regard  to  the  loss  of   the 
deeds.     It  is  to  be  remembered  here,  according  to  my 
view,  that  the  vendors  cannot  be  charged  with  «uy 
laches  or  delay  in  this  matter.    Nothing  could  be  done 
for  the  completion  or  carrying  out  of  this  contract 
uutil  this  objection  in  principle  to  the  whole  obligation 
of  the  purchaser  had  been  determined. 

I  entirely  agree  that  if  at  the  hearing  before 
Stirliug,  J.,  it  was  the  vendors'  duty  to  come  pre- 
pared with  verification  of  every  detail  of  their  title 
they  have  failed  to  do  so.  I  must  assume  that  it  is 
not  right  they  should  have  any  opportuxiity  of 
correcting  this  mistake.  I  concur  in  the  decision 
with  the  greatest  reluctanc**,  because  I  think  that 
upon  the  real  question  which  was  raided  as  to  this 
title  the  vendors  were  absolutely  and  entirely  right, 
lu  these  circumstances  I  am  sorry  to  have  to  concur 
in  a  judgment  which  in  consequence  of  this  petty 
defect  throws  upon  the  vendors  not  only  the  loss  of 
their  right  to  have  this  contract  carried  out,  bat  also 
the  costs  of  these  proceedings. 

Appeal  dismissed. 

Solicitors,    Vincent  (t    VincerUj   for   North   d;    Sons, 
Leeds ;  Ferj  t&  Co.,  for  Dawson  d:  Chapman, 
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Oct.  31 ; 
Nov.  1,  3,  17. 


From  Chan.  Div. 
[lindley,  M.B.,  and  Chttty  and 
Yaughan  Williams,  L.JJ.) 

In  re  Perry  Almshot78E8. 
In  re  Bo88'8  Charity,  (a.) 

CharUy—Ecchsiastical  charity — **  Member  of  Church  of 
England  as  such" — Appointmeni  of  trustees — Local 
Gwemment  Act,  1894  (56  A  57  Vict.  c.  73),  m.  14, 
19,  70,  75. 

In  re  Perry  Alic8houbes. 

The  founder  of  a  charity  required  that  the  objects  of 
U  should  be  selected  from  persons  who  should  Jiave 
(1)  regulaTlu  attended  Divine  service  aJt  the  parish  church 
for  a  fiaoei  period;  (2)  been  partakers  of  the  Holy 
Communion  ;  (3)  lived  a  godly,  righteous^  and  sober  life, 
f»  the  glory  of  Qod^s  holy  Name ;  and  that  the  trustees 
ijkodd  be  members  of  the  Uhurch  of  England, 
Md  {affirming  Stirling,  J.,  46  W.  R.  360 
"1  Ch.  391),  that  this  was  a  charily  for  the 
lers  of  the  Church  of  England  **  as  such "  ; 
wot  therefore  an  ecclesiastical  charity  within  the 
ning  of  section  75  of  the  Local  Government  Act, 
194;  and  that  therefore  the  parish  council  had  no 
to  appoint  new  trustees  under  section  14  of  the 
Act. 

In  re  Boss's  Charity. 

A  testatrix  charged  certain  lands  with  the  payment  of 

'  a  year,  to  be  paid  on,  a  certain  day  annucUly  to  the 

\urdiwardens  of  A.,  to  be  laid  out  by  them  in   the 

of  clothing  to  be  given  to  six  old  and  poor 

of  the  said  parish  whom  they  should  judge  to  be 

properest  objects  to  receive  the  same,  with  preference 

thou  who,  not  being  disabled  by  injirmity  or  sickness, 

re  most  constant  in  their  attendance  on  the  public 

of  the  Church. 

Hdd  {affirming  North,    J..   46  W.    R.  27  [1897] 

IGh.  397),  that  this  was  not  an  ecclesiastical  charity 

thin  the  meaning  of  section  75  of  the  Local  Govern- 

Act,    1894.    and    that,   therefore,  under  section 

(2)  of  that  Act,  the   power  to  appoint  new  trustees 

veUed  in  the    parish   council,    and    not    in    the 

trchwardens. 

In  re  Perry  ALMSHOUSES. 

Appeal     of     the     Charity    Commissioners    from 

iriiDg,  J.  (reported  46  W.  R.  360  [1898]  1  Ch.  391). 

The  churity  was  founded  by  an  indenture  dated  the 

Irt  of  July,  1851,  whereby  Mrs.  Mary  Ann  Jones 

iTeyed  to  the  rector  of  Winterboume  and  other 

a  piece  of  land  and  ten  cottages  then  in  course 

erection  to  hoM  upon  trust  for  the  benefit  of  the 

~  poor  of  the  parish  of  Winterboume  '*  who  not 

Hog  let  by  sickness  or  some  other  urgent  cause,  shall 

iTe  attended   divine  service  at  the  church  of  the 

of  their  respective  residences  for  the  time  being 

Sunday  for  the  last  five  years  of  their  respective 

and  have  been  partakers  of  the  Holy  Communion, 

Hved  a  godly,  righteous,  and  sober  life,  to  the 

.  of  God'e  holy  Name." 

Stirling,  J.,  held  that  the  charity  was  for  members 

'  the  Church  of  England  as  such,  and  was  therefore 

ecdenastical  charity  within  the  meaning  of  section 

of  the  Ijocal  Government  Act,  1894. 

The  Charity  Commissioners  appealed.  . 

Quens'ffardy,  Q.C.,  and  Vaughan  Hawkins,  for  the 

Hants. — Section  75  (2^  (e)  I'elates  only  to  charities 

generis  with  (a)  (6)  (c)  and  (d).    Therefore  no 

y  eleemosynary  charity,1s  within  the  Action  at  all : 


(a.)  Reported  by  W.  Shalloross  Goddard,  Esq., 

Barrister-at-Law. 


Commissioners  of  Income  Tax  v.  Pemsely  [1891]  A.  C, 
531  (Lord  Maonaghten's  speech  at  p.  583).  In  Shore 
V.  Wilson,  9  CI.  &  Fin.  355,  the  court  held  that  there 
was  an  express  requirement  that  the  applicants 
should  be  members  of  a  particular  sect.  The  conditions 
here  do  not  in  fact  exclude  members  of  other 
denominations.  The  Act  of  1711  was  passed  in  order 
to  prevent  dissenters  making  them8<)lve8  eligible  for 
offices  by  taking  the  Holy  Communion,  and  is  therefore 
inconsistent  with  the  view  that  as  dissenters  they 
were  excluded:  see  Lecky's  History  of  England, 
vol.  1,  p.  115.  [Vaughan  Williams,  L.J. — Jenkins 
V.  Cook  24  W.  R.  439,  1  P.  D.  80,  only  lays 
down  the  conditions  on  which  a  clergyman  of  the 
Church  of  England  is  entitled  to  reject  candidates..] 

They  referred  to  Attorney -General  v.  Calvert,  23 
Beav.  218,  5  W.  R.  Ch.  Dig.  13 ;  EscoU  v.  Mastin, 
4  Moo.  P.  C.  104. 

Eadys  Q.C.,  and  Danckwerts,  for  the  respoudents. — 
In  Jenkins  v.  Cook  the  question  did  not  aribc.  The 
gift  is  within  section  75  (2)  (r)  by  virtue  of  the  pro- 
viso at  the  end  of  section  ;  (6)  says,  *'  fur  the  benefit 
of  any  spiritual  person  or  ecclesiastical  officer  as 
such  " ;  but  in  the  proviso  the  words  "  as  such  *'  are 
omitted.  The  rule  for  the  construction  of  charity  deeds 
appears  from  Shore  v.  Wilson. 

They  referred  to  Taylor  v.  Timson  20  Q.  B.  D.  671, 
36  W.  R.  Dig.  73 ;  Selbome*d  Defeoce  of  the  Church 
and  Clergy,  oh.  9,  p.  196;  Baker  v.  Lee,  8  H.  L., 
Cas.  495,  9  W.  R.  H.  L.  Dig.  2. 

In  re  Ross's  Charity. 

This  appeal  was  then  opened. 

Mary  Ross,  by  her  wUl  made  in  179i),  charged  cer- 
tain lands  with  the  payment  of  £3  a  year  to  be  paid 
on  the  feast  day  of  St.  Thomas  the  Apostie  in  every 
year  for  ever  to  the  churchwardens  of  the  parish  of 
Bishop's  Hatfield  to  be  laid  out  by  them  in  the  pur- 
chase of  fiannel  petticoats,  stockings,  or  gowns  to  be 
given  as  soon  as  might  be  to  six  old  and  poor  widows 
of  the  said  parish  whom  they  should  judge  to  be  the 
properest  objects  to  receive  the  same,  with  preference 
to  those  who,  not  being  disabled  by  infirmi^  or  sick- 
ness, were  most  constant  in  their  attendance  on  the 
public  services  of  the  church. 

North,  J.,  held  that  this  was  not  an  ecclesiastical 
charity  within  the  meaning  of  section  75  of  the  Act* 
and  that  new  trustees  might  be  appointed  under  sec- 
tion 14  by  the  parish  council  in  the  place  of  the 
churchwardens  (see  46  W.  R.  27,  [1897]  2  Ch.  397). 

The  churchwardens  of  the  parish  of  Bishop's  Hat- 
field appealed. 

Lord  Robert  Cecil,  for  the  appellants. — This  point 
has  never  been  before  the  Court  of  Appeal,  and  if  the 
cases  are  against  me  they  ought  to  be  overruled. 
Broadly,  all  chaiities  vested  in  churchwardens  are 
ecclesiastical  charities.  [Lindley,  M.R. — Section  14 
amounts  to  this :  you  ought  to  substitute  church- 
wardens for  overseers.]  Whichever  construction  is 
adopted,  churchwardens  and  overseers  are  dealt  with 
by  a  side-wind  and  not  directly.  I  submit  that  my 
construction  of  section  14  is  far  more  consistent  with 
the  earlier  parts  of  the  Act,  and  is  equally  consistent 
with  the  construction  put  upon  it  by  North,  J. 

He  referred  to  SJiore  v,  Wilson  ;  Attorney -General  v. 
Calvert ;  and  Attorney  -  General  v.  Ruper,  2  P. 
Wms.  125. 

.CozenS'Hardy,  Q.C.,  and  Vatighan  Hawkins,  for  the 
respondent8.~[LiNDLEY,  M.R.— You  need  not  trouble 
about  Ross's  Charity  not  being  an  ecdesiastioal 
charity,  but  we  want  to  hear  your  construction  of 
section  14.]  Sections  5  and  6  deal  with  over- 
^  seers    and    churchwardens    in    so  ^  far    as    they  are 
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l)y  statute  or  oommon  Uw  corporations.  Sub-sec- 
tion 3  has  no  reference  to  property  vested  in 
ohurcliwardens  as  such,  because  they  are  not  a 
corporatioB  capable  of  holding,  except  in  the  case 
of  church  property  or  an  ecclesiastical  charity.  There 
is  no  authority  whatever  that  property,  other  than 
ecclesiastical  property,  can  be  vested  in  church- 
wardens as  a  corporation.  Parish  councils,  where 
there  are  no  other  trustees  but  churchwardens,  in 
oases  of  non- ecclesiastical  charities,  are  entitled  to 
hold.  The  Act  of  55  Geo.  3,  c.  137,  makes 
overseers  a  corporation,  and  churchwardens  are  a 
corporation  for  the  purpose  of  receiving  money  or 
goods  for  the  purposes  of  the  church. 

Cozens- ffardy,  Q.C,  in  reply,  in  In  re  Perry 
Almehomea, — Every  one  of  these  qualifications  can  be 
fulfilled  with  perfect  good  faith  and  legally  by  a 
person  not  a  member  of  the  Church  of  Eufl:land,  and 
if  there  were  only  one  candidate  who  fulfilled  all  the 
conditions,  but  was  not  a  member  of  the  Church  of 
England,  the  churchwardens  would  have  no  power 
to  refuse  him. 

Lord  Robert  Cecil  replied  as  to  the  construction  of 
section  14  and  corporations. 

Cur,  adv,  vidt. 

Nov.  17. — The  following  written  judgments  were 
deliveied : 

LiNDLET,  M.B. — The  questions  raised  by  these 
appteals  are  whether  the  parish  councils  of  the 
parishes  for  the  poor  of  wnich  these  charities  are 
founded  are  entitled  to  appoint  new  trustees  of  the 
charities  under  section  14  of  the  Local  Government 
Act,  1994  (56  &  57  Vict.  c.  73).  The  questions  in 
both  cases  resolve  themselves  into  the  narrower 
question  whether  these  charities  are  ecclesiastical 
charities  within  the  ^meaning  of  section  75  of  the 
same  Act.  Stirling,  J.,  has  held  the  Perry  Alms- 
houses to  be  an  e^esiastical  charity  and  that  the 
parish  council  have  no  power  to  appoint  new 
trustees  of  it.  North,  J.,  has  held  Boss's  Charity 
not  to  be  an  ecclesiastical  charity  and  that  the 
parish  council  has  power  to  appoint  new  trustees 
of  it.  Another  question  arises  in  Ross's  Charity,  in 
which  the  trustees  are  the  churchwardens.  It  is 
contended  that  even  if  the  charity  is  not  an 
ecclesiastical  charity,  section  14  does  not  apply  to  it. 
No  such  question  arises  in  the  Perry  Almshouses 
case,  and  it  will  be  convenient  to  deal  first 
with  the  important  question  raised  in  both 
appeals — viz.,  whether  these  charities  are  charities  to 
wMch  section  14  is  made  applicable. 

Section  14  is  one  of  a  group  of  sections  relating 
to  parish  meetings  and  parish  councils,  and  more 
particularly  to  their  powers  and  duties.  So 
far  as  I  can  discover  their  powers  and  duties 
extend  to  parochial  charities  which  are  not  eccle- 
siastical, but  they  do  not  extend  to  ecclesiastical 
charities.  They  are  excepted  in  every  case  in  which 
general  language  is  used  which  would  include 
them  and  pmce  them  under  the  control  of  the  new 
bodies  created  by  the  Act.  Section  5,  sub-section  2 
(c) ;  section  6,  sub-section  (a)  i.,  (c)  iii. ;  section  14 ; 
section  19,  sub-section  4,  all  show  that  the  above 
observation  is  well  founded.  Section  75  does  not 
define  or  profess  to  define  the  meaning  of  ecclesiastical 
charity,  but  says  that  unless  the  context  otherwise 
requires,  the  expression  ecclesiastical  charitjr  shall 
include  various  tkings,  and,  inter  aHa,  a  charity  the 
endowment  of  which  is  held  "  for  the  benefit  of  any 
particular  church  or  denomination,  or  of  any  members 
thereof  as  such."  The  word  "  church  "  here  dearly 
does  not  mean  bnildiug ;  it  means  a  religious  society 
of  some  sort.    But  to  be  an  ecclesiastical  charity  ito 


endowment  need  not  be  for  all  the  members  of  a  par- 
ticular church  or  denomination ;   it  may  be  f or  tJie 
benefit  of  some  of  them  only,  but  theu  the  endowmeot 
must  be  for  their  benefit  as  suoh  members.     The 
whole  controversy  turns  on  the  meaning   of  them 
words  "as  such.*'      They  are  obviously  introduced  to 
prevent  the  application  of  the  term  of  ecdesiastkad 
charity  to  members  of  a  particular  church  or  denomi- 
nation irrespective  of  their  membership.    The  wordi 
"  as  such  "  do  not  mean  "  only."    Suoh  an  interpre- 
tation might  defeat  the  object  with  which  the  words 
are  introduced.  The  words  '  as  such  "  meanas  memben 
— t.s,  in  their  character  of  members.  But,  although  the 
words    '*  as  such"   do    not  mean  "only,"  and  a 
charity  only  for  some  members  of  a  particular  diorcb 
or   denomination   might    not    be   an    eodenaaiical 
charity,  yet  I  cannot  myself  see  how  a  charity  for  the 
benefit  of  some  of  the  members  of  a  ^rticnlar  church 
or  charity  can  be  said  to  be  for  their  benefit  as  such 
if,  upou  the  true  construction  of  the  instrameot  coo- 
stituting  the  charity,  non-members  of  that  church  or 
denomination  are  entitled  to  the  benefit  of  the  charity 
as  well  as  members.    The  solution  of  every  case  mui^ 
be  found  in  the  true  construction  of  the  instrument 
of  endowment,  and,  although  I  am  not  prepared  to 
accede  to  the  broad  proposition  conteoded  for  by  Mr. 
Vaughan  Hawkins — viz.,  that  no  purely  eleemosynary 
charity  can  be  an  ecclesiastical  charity — I  think  it 
may  be  safely  said  that  no  eleemosynary  charity  for 
the  benefit  of  the  members  of  a  particular  church  or 
denomination  is    made  an  ecclesiastical  charity  by 
section  75,  unless  the    benefits  of   the   charity  see 
(upon  the    proper  construction   of    the    instrnmenl 
founding  it)  confined  to  the  members  of  that  parti- 
cular church  or  denomination. 

If  they  are  so  confined,  a  further  question  will  sCill 
remain,  whether  the  benefit  conferred  upon  them  Ifl 
conferred  upon  them  as  such  members.  Boss's  Charity 
is  clearly  not  so  confined.  The  preference  to  be  f(tvea 
to  those  old  widows  who  were  most  constant  in  their 
attendance  in  church  falls  far  short  of  showini^  that 
only  members  of  the  Church  of  England  were  objeols 
of  the  founder's  bounty.  North,  J.,  took  this  viev, 
and  I  do  not  think  it  necessary  to  say  more 
than  that  I  entirely  agree  with  him. 

The  Perry  Almshouses  case  is  more  difficult.  No  one 
can  doubt  that  the  founder  there  intended  to  benefit 
poor  members  of  the  Church  of  England.  Butars 
non-members  excluded?  For  unless  thej  are,  ths 
charity  cannot,  in  my  opinion,  be  brought  within  tte 
statute's  definition  of  ecclesiastical  charity.  I  havs 
come  to  the  conclusion  that  her  intention  to  benefit 
members  of  the  Church  of  England  only,  is  plain 
from  the  terms  of  her  gift.  It  is  very  forcibly  urged 
by  the  appellants  that  the  founder  has  not,  in  term, 
made  such  membership  a  condition  for  participatuig 
in  her  charity.  The  appellants  contend  that  such  a 
condition  cannot  properly  be  inferred  from  the  terns 
of  her  gift.  It  is  urged  that  it  is  quite  conststsnt 
with  those  terms  that  3ie  did  not  intend  to  do  man 
than  require  performance  of  the  conditions  which  die 
expressly  prescribed.  The  answer  to  this  argnmsDl 
is  that,  although  it  may  be  true  that  some  persooB 
may  conscientiously  perform  those  conditions  without 
being  members  of  tne  Church  of  England,  there  is 
nothing  to  show  that  the  founder  ever  thooght  of 
them.  She  specified  those  conditions  as  the  most 
obvious  means  of  ascertaining  who  were  such  mem* 
hers.  She  took  it  for  granted  that  poor  peraoos 
conducting  themselves  as  she  required  woold  bs 
members  of  the  Church  of  England,  and  a  oonstnio- 
tion  which  would  let  in  a  succession  of  hypocrites  is, 
in  my  opinion,  clearly  inadmissible.  S?U)rt  v.  IFtTsM 
is  very  important  on  this  point.  If  the  deed  is 
construed  as  contended  for  by  the  appellants,  it  will 
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be  impossible  to  ezolucle  conforming  hypocrites  from 
the  benefits  of  the  cbarity,  and  tbis  compels  me  to 
reject  the  construction.  I  feel  the  force  of  the 
olMervation  that,  if  the  founder  had  be^i  asked 
whether  any  further  inquiries  were  to  be  made  to 
ascertain  whether  persons  conforming  with  her 
requirements  were  really  members  of  the  Ghnrch 
of  England,  she  might  have  said  No,  and 
might  have  been  content  with  the  test  she 
imposed.  It  may  be  extremely  difficult  to  deter- 
mine whether  a  constant  worshipper  at  church, 
who  partakes  of  the  Holy  Communion  and  leads  a 
godly,  righteous,  and  sober  life  to  the  glory  of  God's 
Holy  Name,  is  or  18  not  a  member  of  the  Church  of 
England.  Primd  facie  he  would  be  taken  to  be  so, 
and  the  founder  took  the  risk  of  non-members, 
whether  conscientious  or  unconscientious,  benefiting 
by  her  diarity.  But  this  is  very  different  from  saying 
^t  non-members  are  entitled  so  to  benefit,  if  known 
to  be  non-members.  I  agree  that  the  founder  of  this 
diarity  has  so  expressed  herself  as  to  render  it  un- 
oeoessary  for  the  trustees  to  do  more  than  ascertain 
tiiat  a  person  seeldng  the  benefit  of  the  charity  has 
complied  with  the  conditions  laid  down.  But  for  all 
that,  her  desire  to  confine  her  charity  to  members  of 
the  Church  of  England  is,  in  my  opinion,  clear  from 
the  terms  of  the  deed.  The  conditions  imposed  by 
het  are  imposed  as  the  most  obvious  tests  of  member- 
dup,  and  the  charity  is  for  the  benefit  of  the  mem- 
ben  of  the  Church  of  England  as  such.  It  is  impos- 
sible on  this  deed  to  come  to  any  other  conclusion  if 
I  am  right  in  the  forgoing  observations.  The  argu- 
ment that  because  she  says  the  trustees  are  to  be 
members  of  the  Church  of  England,  and  she  does  not 
say  that  the  poor  are  to  be  so,  does  not  impress  me. 
The  conditions  she  has  imposed  are  imposed  to  ensure 
that  they  shall  be  such  members.  Ghreat  reliimce  was 
pisced  by  the  appellants  on  The  AUornetj-QeTieral  v. 
Calvert,  The  charity  there  was  a  pre-Reformation 
duirity,  and  the  court  had  to  decide  how  the  endow- 
ment should  be  applied  imder  circumstances  never 
oontemplated  by  the  founder,  but  arising  out  of  the 
diange  in  the  national  religion  effected  by  the  Reform- 
ation. The  judgment  must  be  read  with  reference  to  the 
case  with  which  the  court  had  to  deal.  We  have  no  such 
problem  to  solve.  The  case  of  The  Attorney -General 
T.  Calvert  does  not  assist  us  in  construing  the  deed  of 
endowment  before  us ;  nor  justify  us  in  holding  that 
mere  performance  of  the  conditions  contained  in  it 
entitles  a  person  not  a  member  of  the  Church  of 
Bngland  to  the  benefit  of  the  charity  founded  by  that 
deed.  I  therefore  agree  with  Stirling,  J.,  in  holding 
the  Perry  Almshouses  to  be  an  ecclesiastical  charity. 
It  only  remains  to  consider  the  question  raised  in  the 
fioes  Charity  case  as  to  the  application  of  section  14, 
dauBe  2,  to  the  case  of  a  non-ecdesiastical  charity, 
the  endowment  of  which  is  vested  in  churchwardens 
enly.  The  section  is,  I  think,  tolerably  plain.  It 
bas  to  be  applied  to  the  case  of  a  non-ecdesiastical 
charity  the  endowment  of  which  is  vested  in  church-  . 
vazdens  as  trustees.  The  appellants'  contention 
nakes  it  inapplicable  to  such  a  case.  This  cannot  be 
light  Practically  the  simplest  way  of  dealing  with 
iection  14  (2)  is  to  leave  the  first  part,  which  applies 
to  OTeneers,  to  stand  as  it  is ;  and  then  to  repeal  it, 
naldng  it  applicable  to  churchwardens  and  confining 
it  to  non-eocleaiastical  charities.  In  this  way  the  enact- 
BMnt  will  be  made  applicable  as  well  to  overseers  and 
ctmrchwardens ;  and  this  is  what  the  Legislature 
obrioQsly  intended.  Section  19,  clause  5,  confirms 
this  view.  On  this  point  also  North  J.,  was  quite 
Bght  The  appeal  therefore  in  Boss's  Charity  and 
the  appeal  in  Ferry  Almshouses  will  be  both  dismissed . 
^  costs  will  be  paid  as  arranged. 

Ghitt7,  Ii«J. — ^I  am  of  the  same  opinion.    As  to 


the  appeal  in  Boss's  Charity,  I  think  that  the  prefer- 
ence to  be  given  to  the  old  and  poor  widows  who, 
not  being  disabled  by  infirmity  or  sickness,  were 
most  constant  in  their  attendance  on  the  public 
service  of  the  Church  is  not  sufElcient  to  make  this 
charity  an  ecclesiastical  charity  within  the  Act  of 
1894.  And  as  to  the  point  raised  on  the  same  appeal, 
which  turns  principally  on  section  14,  sub-section  2, 
of  that  Act,  I  think  that  the  parish  council  has  power 
to  appoint  trustees  in  the  place  of  churchwardens, 
who  are  the  only  trustees  of  a  non-ecclesiastical 
charity.  On  both  these  points  North,  J.,  appears  to 
me  to  have  come  to  the  right  condusion,  and  I  have 
nothing  to  add  to  what  has  fallen  from  the  Master  of 
the  Bolls  in  his  judgment  on  the  subject. 

As  to  the  appeal  in  Perry  Almshouses,  the  question 
turns  upon  the  true  construction  of  a  deed  of  July,  1851, 
whereby  the  charity  was  founded.  Is  the  charity  then 
constituted  an  ecclesiastical  charity  within  the  Act  of 
1894  P  The  75th  section  does  not  define  an  ecclesias- 
tical charity,  but  contains  a  statement  of  what  the 
term  includes.  Sub-section  2  (2)  includes  as  an 
ecclesiastical  charity  a  charity  the  endowment 
whereof  is  held  *'for  the  benefit  of  any  particular 
church  or  denomination,  or  of  any  members  thereof 
as  such."  I  hold  that  this  charity  is  for  the  benefit 
of  members  of  the  Church  of  Eugland  as  such — that 
is,  in  their  character  of  members  or  in  virtue  of  their 
membership.  The  language  of  the  deed  appears  to 
me  to  be  plain  and  unmistakable,  and  not  open  to 
any  reasonable  doubt ;  and  the  meaning  is  that  the 
persons  who  take  the  benefit  of  the  charity  are  to  be 
members  of  the  Church  of  England,  and  the  charity 
is  intended  for  them  as  such  members  exclusively. 
The  persons  to  be  selected  for  the  almshouses  are  to 
be  poor  men  and  women  of  soimd  mind  who  have 
attained  the  age  of  sixty  years  or  are  incapable  of 
maintaining  themselves  wholly  by  manual  labour,  and 
also,  having  been  born  in  the  parish,  have  resided 
there  for  the  last  five  years,  or,  having  been  born 
elsewhere,  have  resided  in  the  parish  for  the  last  ten 
years.  Thus  far  the  charity  is  eleemosynary  only. 
The  founder  then  adds  these  further  essential  qualin- 
cations.  First,  attending  divine  service  at  the  parish 
church.  This  attendance  is  not  to  be  merely 
occasional  or  even  habitual ;  it  is  to  be  attendance  on 
every  Sunday  for  the  last  five  years,  except  when 
prevented  by  sickness  or  other  urgent  cause. 
Secondly,  the  candidates  must  have  been  partakers  of 
the  Holy  Communion — that  is,  in  other  words, 
partakers  of  the  Sacrament  of  the  Lord's  Supper 
according  to  Hie  rites  of  the  Church  of  England  as 
administered  in  the  service  of  the  Holy  Communion. 
The  expression  ''partakers  of  theHoly  Communion  "  is 
taken  from  the  rubric  at  the  head  of  that  service  in 
the  Prayer-book  of  the  Church  of  England.  Thirdly, 
they  must  have  led  a  godly,  righteous,  and  sober  life 
to  the  glory  of  God's  holy  Name.  This  expression, 
again,  is  taken  from  the  General  Confession  at 
Morning  and  Evening  Prayer  of  the  Prayer-book, 
These  three  tests  are  all  practical,  and  eminently  so ; 
indeed,  as  efficient  as  any  that  can  be  reasonably 
suggested  for  ascertaining  whether  a  person  is  a 
member  of  the  Church  of  England.  If  the  question 
is  asked.  Is  a  person  who  complies  with  these  tests, 
who  attends  the  parish  church  service  every  Sunday 
for  five  years,  partakes  of  the  Holy  Communion,  and 
leads  tiie  life  described  a  member  of  the  Church  of 
England  P  it  seems  to  me  that  the  answer  cannot  be 
otherwise  than  in  the  affirmative.  The  third 
qualification  necessarily  excludes  the  argument 
which  was  pressed  upon  us  for  the  appellants 
of  mere  conformity.  A  person  who  leads  such  a 
life  must  be  honest  and  sincere  and  truthful  as  well 
in  act  as  in  words.      It  is  mrged  as  a  matter  of 
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history  that  in  former  times  Dissenters  have  complied 
with  Buoh  conditions  as  these  here  imposed ;  but  no 
instance  was  cited.      What  Dissenters,   and  honest 
Dissenters,  may  have  done  in  times  past  when  tht^j 
were  placed  under  civil  disabilities    by  laws    now 
acknowledged  to  be  unjust,  and  which  they  felt  to  be 
unjust,  appears  to  me  to  be  wholly  irrelevant.    By 
reason    of   the   injustice    of   the    law    which    they 
denounced  they  may  or  may  not  have  considered 
themselves  justified  m  a  mere  outward  conformity  to 
the  test  imposed.    It  was  further  suggested  that  in 
1851,  when  the  civil  disabilities  had  been  removed,  an 
honest  Dissenter  might  conform  to  the  tests  pre- 
scribed.     I  am  unable   to  accept  this  hypothetical 
suggestion.    I  think  it  is  inadmissible.     Certainly  it 
is  far- fetched  and  impractical ;  it  ought  to  have  no 
weight  in  determining  the  question  before  us.     What 
this  founder  has  said  by  her  deed  may,  I  think,  be 
fairly  stated  thus  :     *'  I  will  not  ask  these  poor  and 
old  or  infirm  persons  to    make  or    subscribe    any 
declaration  that  they  are  members  of  the  Church  of 
England.      To  put  upon  them  such  an  obligation 
would  be  futile.    They  would  probably  not  be  able 
to  understand  it."     (I  throw  in  parenthetically  that 
the  learned  counsel  for  the  appellants  were  unable  to 
state  with  precision  what  constituted  lay  membership.) 
'*  Their  poverty,  their  age,  or  infirmity  might  induce 
them  to  say  that  they  were  members  with  a  view  to 
obtain  admission   into  my  almshouse?.      I  will  do 
better  than  that.    I  will  have  them  judged  by  a  long, 
continuous  course  of  action,  by  their  conduct,  and  by 
their  lives.      If  they  do  such  things  and  are  sucm 
persons  as  I  require  they  will  necessarily  and  in  a 
practical  manner  manifest  that  they  adhere  to  the 
Church  of  England  and  are  members  of  that  Church. 
It  is  for  them  as  such  that  I  intend  my  charity." 
The  above  are  the  main  grounds  on  which  my  judg- 
ment is  based. 

In  regard  to  the  requirement  that  the  almsfolk 
shall  have  been  partakers  of  the  Holy  Communion,  it 
is  worthy  of  mention  that  the  Legislature,  by  the 
Corporations  Act  (11  Chas.  2,  st.  2,  c.  1,  s.  11),  made 
the  taking  of  the  Sacrament  of  the  Lord's  Supper 
according  to  the  rites  of  the  Church  of  England  the 
test  of  membership  with  that  Church  which  it  im- 
posed on  officers  in  municipal  corporations.  There  is 
a  further  point  on  which  stress  was  laid  by  the  ap- 
peUants'  counsel.  By  the  deed  the  trustees  of  the 
charity  are  to  be  the  rector  of  t}ie  parish  for  the  time 
being  (who  is  necessarily  a  member  of  the  Church  of 
EhigLuid)  and  certain  laymen  members  of  the  Church  of 
England.  In  default  of  a  vacancy  in  the  lay  trustee- 
ship being  filled  up  within  a  limited  time  the  rector 
has  the  power  of  filling  up  the  vacancy.  These  pro- 
visions do  not  appear  to  me  to  displace  the  reasoning 
as  to  the  effect  of  the  trusts  for  the  beneficiaries.  The 
trustees  would  naturally  be  in  a  better  position  of  life 
than  the  poor  old  folk  who  would  seek  admission  into 
the  almshouses,  and  the  founder  thought  proper  to 
require  that  the  trustees  should  be  members  of  the 
Church  of  England  without  imposing  on  them  all  the 
strict  practical  qualifications  necessary  for  the  candi- 
dates for  admission  into  the  almshouses.  The  power  of 
selecting  for  the  almshouses  is  thus  confided  .to  members 
of  the  Church  of  England.  This  circumstance  as  to  the 
trustees'  qualification  does  not  impair  the  conclusion  at 
which  I  have  arrived — indeed,  it  would  seem  rather  to 
strengthen  than  to  weaken  it.  In  regsrd  to  Attorney- 
Oeneral  v.  Calvert,  I  have  nothing  to  add  beyond 
this,  that  there  is  nothing  in  that  decision  which 
precludes  our  conetruing  this  particular  deed  in  the 
manner  we  have  done.  There  is  no  rule  of  con- 
struction that  stands  in  our  way.  Such  rules  may  be 
and  often  are  useful  assistants,  but  they  are  not 
infallible  guides. 


An  argument  presented  by  Mr.  Vaughaa  Hawkins 
require  notice.    He  said  broadly  that  no  eleemosy- 
nary charity    can    be    *'an    ecclesiastical  chanty" 
within  the  Act  of   1894.      I    do  not  agree.     He 
attempt<Hl  to  read  the  words  of   section  75,  nb- 
section    2    {e),    as    if    "benefit    of    members  of  a 
particular  church  or  denomination  as  such"  meant 
for  the  religious  benefit  or  edification  of  the  membos 
as  such.    In  my  opinion  there  is  no  justification  for 
thus  qualifying  the  meaning  of  the  ordinary  word 
"  benefit,"  which  includes  temporal  as  well  as  ^rituil 
or  religious  benefit.     He  referrf d  to  a  passage  in  I/)Td 
Macnaghtfm's  speech  in  Commissifmera  of  Income  Tax 
V.  Pemsel,  [1891]  A.  C  531,  at  p.  583,  in  which  charity 
in  its  legal  sense  was  spoken  of  as  comprising  foor 
principal  divisions  -  trusts  for  the  relief  of  property, 
trust4s  for  the  advancement  of  edncation,  trusts  for 
the  advancement  of  religion,  and  trusts  for  othsr 
purposes  beneficial  to  the    community  not   falhiig 
under  the  preceding  heads.    Lord  Macnaghten  wm 
not  there  ranging  charities  into  four  distinct  clasBW, 
each  of  which   was  exclusive  of  the  others.     It  ii 
plain  that  there  may  be  a  charity  in  the  legal  senis 
for  purposes  which  are  both  eleemosynary  and  eode- 
siastical  or  religious. 

Vaughan  Williams,  L.J.— I  have  not  the  sUghteit 
doubt  but  that  the  charity  in  the  Perry  Almshouses  is 
a  charity  for  the  benefit  of  members  of  the  Church  of 
England  as  such,  and  that  the  intention  of  the  dona 
was  to  exclude  from  the  benefit  of  the  charity  all  wh 
are  not  members  of  the  Church  of  England.  Ii 
folio nrs  that  even  if  the  words  of  the  75th  section 
sub-section  2,  clause  (e),  must  be  read  as  meaning 
charity  for  members  of  a  particular  church  or  denoa 
nation  exclusively,  this  charity  is  an  ecdesiasti 
charity. 

As  to  Rosa's  Charity,  I  agree  in  the  coostme- 
tion  put  by  North,  J.,  and  the  other  membets 
of  thu  court  upon  this  very  difficult  section,  and  I 
further  think  that  whether  members  of  a  particokr 
church  or  denomination  does  or  does  not  mean 
members  of  such  a  church  exclusively,  the  preference 
given  in  this  case  to  regular  attendants  at  the  churdi 
does  not  make  the  purpose  of  the  charity  the  benefit 
of  members  of  the  church  as  such.  I  agree  that  the 
benefit  is  not  limited  to  religious  benefit  to  th« 
exdubion  of  mere  temporal  benefit. 

Both  appeals  dismissed. 

Solicitors,  Clabon;  Tatham  &  Procter,  for  AbhUl, 
Popey  Br^nvn,  da  Abbott,  Bristol;  Mason  db  Co. 


migfi  Qj:outt  of  Justice. 

^Eome^j:}  No..  1.2.  4;  Dec  20. 

Chbtwynd  v.  Allsn.  (a.) 

Mortgage — Loan  on  faith  of  promise  to  transfer  mart' 
gage — Misrepresetvtaiions  to  lender — Part  payment  of 
mortgage  tuith  money  lent — Eq^tiitable  mortgage  by  deed 
to  lender— Right  of  lender  to  charge  on  other  pruperty 
comprised  in  first  mortgage — Merger, 

C,  being  tntitltd  to  two  properties — liamJy,  to  So,  I 
as  trustee  for  his  wife,  and  to  2To,  2  beneji<^ly^  ufOh 
her  consent  mortgaged  both  to  T,  for  £2,000.  After^ 
wards  C.  cuked  Af.  to  lend  him  £1,200  to  pay  off  om 
existing  mortgage  on  No.  1,  and  promised  Af.  a  transfer 

(a.)  Reported  by  J.  F.  Walby,  Esq.,  Barrister-ai- 

Taw. 
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of  the  ahove  mortgage,  btU  did  not  disclose  that  No,  1 
hdonged  to  Mrs,  C.  or  infom\  M,  of  the  amount  o/,  or 
the  securities  for,  the  first  mortgage,  M,  advanced  the 
£1,200,  and  C.  applied  £1,000  in  paying  to  T,  part  of 
ihe  £2,000  due  to  him.  Later  C.  executed  an  equitable 
mortgage  on  No.  1  to  M.  to  secure  the  £1,200. 

Held,  that,  when  M,  advanced  the  £1,200  and  the 
£1,000  was  applied  in  payment  to  T,,  the  charge  on  both 
iht  above  properties  to  the  extent  of  the  £1,000  paid  to  T. 
wu  fept  alive  in  equity  in  favour  of  M»,  but  so  as  not  to 
prg'udi<x  the  rights  of  T.  and  Mrs.  C 

Patten  v.  Bond,  37  W.  B.  373,  foUowed, 

Held^  also,  that  M,  did  not  lose  the  benefit  of  such 
charge  by  taking  the  equitable  mortgage  executed  by  C.  on 
No,  1,  the  charge  thereby  given  not  operating  as  a  release 
w  extinguishment  of  the  prior  charge,  and  there  being  no 
reason  for  presuming  merger  of  the  securities. 

There  is  no  merger  at  law,  even  of  a  lower  in  a  higher 
^fcuriiy,  if  the  remedy  given  by  t?ie  latter  is  not  cO' 
extensive  with  that  given  by  the  former. 

Action. 

This  was  a  point  reserved  at  the  trial  of  an  action. 
The  facts  and  arguments  are  sufficiently  stated  in 
the  judgment. 

Levdt,  Q,C,,  and  Theobald,  for  the  defendant 
Hynors,  on  whose  behalf  the  point  was  raised. 

Neville,  Q,C,,  and  MacSwinney,  for  Mrs.  Chet- 
wynd,  the  plaintiff  in  the  action,  contra. 

Far  well,  Q.C,  aud  Mark  Bomer ;  0,  L,  Clare;  and 
r.  L,  Biggins,  for  other  parties. 

Besides  the  cases  referred  to  in  the  judgment  the 
following  cases  were  cited  on  the  point  decided  by  the 
oonrt— namely,  Forbes  v.  Moffait,  18  Ves.  384 ;  Burrell 
V.  Bgremont  {Lord),  7  Beav.  205,  p.  282 ;  Buckingham- 
shire (Earl  of)  V.  HolxiH,  3  Swan.  186  ;  Phillips  v. 
(hateridge,  4  De  G.  &  J.  531 ;  Adams  v.  Angell,  25  W.R. 
139,  5Ch.  D.  6S4 ;  In  re  Ptide,  Shackell  v.  ColneU,  39 
W.E.471,  [1891]  2 Ch.  135;  IrbyY,Irby{No, 3),  6  W.  R. 
858,  25  Beav.  632 ;  Parry  v.  WHght,  1  «im.  &  St.  368, 
oBoss.  142 ;  Fortsea  Island  Building  Society  v.  Barclay, 
43  W.  B.  586,  [1895]  2  Ch.  298;  Liquidation 
Estates  Purchase  Co,  v.  Willoughby,  44  W.  B.  612,  46 
ibid,oS9,  [1896]  1  Ch.  726.  p.  734,  [1898]  A.  C.  321 ; 
Medley  ▼.  Horton,  14  Sim.  222. 

The  application  of  the  doctrine  of  subrogation  was 
Kt^uBdL,  bat  was  not  decided,  and  the  cases  dted  on 
^toB  point  are  omitted. 

fioMSB,  J. — ^The  point  I  reserved  for  consideration 
is  one  of  some  difficulty.  Prior  to  December,  1892, 
Mr.  Ghetwynd  held  a  property  called  The  Cedars  as 
tmstee  for  his  wife,  the  plaintiff,  and  he  held  a 
property  called  the  The  Biding  School  in  his  own 
right.  These  properties  he  had  with  the  consent  of 
his  wife  mortgaged  to  Mr.  Terrell  for  £2,000.  In 
Xorember,  1892,  Chetwynd  came  to  the  defendant 
Jifynors,  and  without  disclosing  the  fact  that  The 
C^ars  belonged  to  Mrs.  Chetwynd  and  that  the  charge 
on  that  property  was  also  a  charge  on  the  school,  and 
was  for  a  sum  exceeding  £1,200,  he  represented  to 
Mynors  that  he  wanted  to  borrow  from  him  £1,200 
in  order  to  pay  off  an  existing  mortgage  for  that 
amount  on  The  Cedars,  and  he  expressly  stat-  d  t^t 
Hynors  should  have  a  transfer  of  the  mortgage.  As 
to  this  statement,  which  is  substantially  the  only  fact 
Uaring  on  the  point  before  me  not  admitted,  I  refer 
to  the  evidence  of  Mynors,  supported  as  it  is  by  the 
evidence  of  Mir.  Pitt,  his  solicitor,  both  good  witnesses, 
whose  statements  I  have  no  hesitation  in  accepting. 
Chetwynd  further  represented  that  he  expected  to 
npay  the  amount  shortly  out  of  a  larger  sum  which 
he  hoped  to  raise  later  on  by  a  mortgage  of  The 
Oedan  and  other  property.    On  the  faith  and  footing 


of  these  representations  Mynors  advanced  the  £1,200. 
Chetwynd  appHed  £1,000,  part  of  this  £1,200, 
in  paying  to  Terrell  part  of  his  principal  suoi 
of  £2,000.  A  correspondence  then  ensued,  and  by  a 
letter  of  the  16th  of  January,  1893,  Chetwynd 
informed  Mynors  for  the  first  time  that  the  £1,200 
did  not  entirely  pay  off  Terrell's  charge,  and  there- 
upon on  the  same  day  Chetwynd  executed  a  mortgage 
on  The  Cedars  to  Mynors  to  secure  the  £1,200  aud 
other  sums,  the  mortgage  reciting,  as  the  fact  was, 
that  the  £1,200  had  recently  been  advanced  to  enable 
Chetwynd  to  pay  off  a  then  existing  morlgage.  As 
Mynors  did  not  then  know  that  The  Cedars  belonged 
to  Mrs.  Chetwynd,  the  mortgage  on  the  face  nf  it,  as 
might  be  expected,  said  nothing  about  the  fact  of  the 
money  having  also  been  advanced  on  the  promise  by 
Chetwynd  that  Mvuors  should  have  a  transfer  of  the 
mortgage  to  be  paid  off  with  the  £1,200. 

On  these  points  I  have  to  consider  what  Mynors' 
rights  are.  Now,  in  my  opinion,  when  Mynors 
advanced  the  £1,200  on  the  representations  and 
promise  above  mentioned,  and  the  £1,000  was  applied 
m  part  payment  to  Terrell,  the  charge  on  The  CecLars 
and  school  to  the  extent  of  the  £1,000  was  kept  aUve 
in  equity  in  favour  of  Mynors  so  far  as  that  could  be 
done  without  prejudicing  Terrell  or  the  plaintiff.  So 
far  as  Chetwynd  was  concerned,  he  could  not  complain 
that  the  charge  was  kept  alive  also  on  the  sonool, 
seeing  that  it  was  by  his  fraud  that  the  true  facts  as 
to  Terrell's  charge  were  kept  hidden  from  Mynors. 
As  regards  Terrell,  he  clearly  was  not  prejudiced,  for 
the  balance  of  his  mortgage  debt  had  priority  over 
Mynors'  charge ;  and  as  regards  the  plaintiff,  she  was 
not  prejudiced,  so  long  as  no  extra  costs  were  thrown 
on  The  Cedars  by  reason  of  the  original  mortgage 
debt  of  £2,000  being  divided  as  between  Terrell  and 
Mynors  (and  this  I  can  provide  for)  aud  provided  that 
as  between  the  school  and  The  Cedars  the  former 
remained  primarily  liable  for  the  debt  as  between  her 
and  her  husband.  This  primary  liability  clearly 
became  in  no  way  affected  merely  because  the  £1,000 
debt  aud  the  securities  for  the  same  became  the 
property  of  Mynors  and  not  of  Terrell.  Of  course, 
by  subsequent  events,  the  school  might  have  been  so 
dealt  with  to  the  prejudice  of  the  plaintiff  as  to 
prevent  Mynors  from  asserting  his  equitable  right  to 
the  benefit  of  the  £1,000  debt  and  securities  for  the 
same.  But,  fortunately  for  him,  when  the  plaintiff 
came  to  assert  her  rights,  Mynors  owned  the  school, 
and  it  is  still  available  to  the  plaintiff  as  the  primaiy 
security  for  the  £2,000  charged  with  her  assent,  and 
Mynors  acknowledges  the  primary  liability  of  the 
school.  Hie  case,  so  far,  is  not  without  authority  to 
support  the  view  I  have  taken :  see  Patten  v.  Bond, 
37  W.  B.  373,  which  was  decided  by  Kay,  J.,  on 
three  separate  grounds,  and  one  of  those  groimds  was 
based  on  the  principle  which  I  have  given  effect  to  in 
this  case. 

The  next  question  is  whether  Mynors  lost  the 
benefit  of  his  equitable  security  arising  under  the 
circumstances  above  n^entioued  by  taking  the  mort- 
gage of  the  16th  of  January,  1893.  I  cannot  see 
why  I  should  hold  that  he  did.  That  mortgage  was 
not  a  legal  mortgage,  so  that  there  was  no  merger  of 
a  lower  security  in  a  higher.  Of  course  if  the  mort- 
gage had  been  a  legal  one  Mynors  would  have  held 
free  from  the  plaintiff's  equity,  seeiog  that  he  would 
have  acquired  the  legal  estate  without  notice  of  the 
plaintiff's  rights.  The  existence  of  the  equitable 
charge  of  the  I6th  of  January,  1893,  for  the  £1,200  is 
quite  compatible  with  the  co-existence  of  the  equitable 
charge  for  the  £1,000.  The  charge  of  the  16th  of 
January,  1893,  did  not  operate  as  a  release  or 
extinguishment  of  the  prior  charge.  The  recital  in 
the  charge  of  the  16th  of  January,  1893,  as  to  how 
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the  £1,200  came  to  be  advanoed  u  not  antagonistic 
to  the  fact  that  the  advance  was  also  on  terms  that 
Mynors  should  have  the  benefit  of  the  prior  charge. 
And  certainly  Myiiors  cannot  be  held  to  have  lost  the 
benefifc  of  his  prior  charge  because  by  reason  of  the 
fraud  of  Chetwynd  he  may  have  been  ignorant  of  his 
exact  rights  or  of  the  necessity  of  presernng  them. 
Nor  can  I  see  any  reason  for  presuming  merger  of 
the  securities.  The  debts  secured  were  not  identical, 
the  debt  first  secured  baing  £2,000  and  that  secondly 
secured  £1,200,  and  the  securities  were  not  identical, 
the  first  security  baing  on  The  Cedars  and  the  school, 
and  the  second  security  baing  on  The  Cedars  alone. 
The  courts  do  not  hold  merger  to  take  place  under  such 
drcumstances  (see,  for  example,  oases  at  law :  Norfolk 
Railway  Co,  v.  M'Naniara,  3  Bx.  628,  and  Solmes  v. 
Bell,  3  Man.  &  G.  213) ;  and  there  is  no  merger  at  law 
even  of  a  lower  in  a  higher  security  if  the  remedy 

fiven  by  the  latter  is  not  co-extensive  with  that  given 
y  the  former  fsee  Bell  v.  Banks,  3  Man.  &  G.  258)  ; 
and  in  the  case  before  me  there  is  another  ground  on 
which  no  merger  should  be  held  to  take  place — 
namely,  that  the  second  charge  was  ineffectual,  owing 
to  its  not  being  binding  on  the  plaintiff,  the  true 
owner  of  the  property,  and  a  good  prior  security  will 
not  be  held  to  merge  in  a  later  inoperative  one. 

I  therefore  hold  and  declare  that  Mynors  is  entitled 
as  against  the  plaintiff  to  the  extent  of  £1,000 
principal  and  interest  to  a  charge  upon  The  Cedars, 
but  so  that  the  school  is  to  be  the  primary  security, 
and  so  that  no  mortgagee's  costs  be  unduly  thrown 
on  The  Cedars  by  reason  of  the  original  mortgage 
debt  of  £2,000  given  to  Terrell  having  become  divided 
between  him  and  Mynors.  I  should  add  that,  though 
in  the  hands  of  Terrell  the  £1,000  bore  interest  at  a 
higher  rate,  yet  in  the  hands  of  Mynors  I  think  it 
ought  only  to  bear  interest  at  the  rate  he  agreed  to 
charge — ^namely,  5  per  cent  The  above  decision 
renders  it  unnecessary  for  me  to  consider  whether 
Mynors  could  have  been  held  entitled  as  above  on 
other  grounds,  such  as  that  based  on  the  principle  of 
subrogation  or  on  the  general  doctrine  that  the 
plaintiff  coming  to  the  court  for  equitable  relief 
should  be  put  on  terms. 

Judgmeivtfor  the  applicani. 

Solicitors,  LuTtdey  &  Lumley ;  Pontt/ex,  Hewitt,  & 
Pitt ;  Colytr  <k  Colycr* 


Chan.  Div.  )  -,       _^ 

Eomer,  J.  )  ^^'  20. 

Jomrs  V,  Wabe.  (a.) 

BiU  of  sale— Mortgage— Trade  fixtures— Freehold  land 
— Power  to  sell  trade  fixtures  separately  from  land- 
Bills  of  Sale  Act,  1854  (17  <fc  18  Vict.  c.  36). 

A  mortgage  of  land,  whether  by  demise  or  by  convey^ 
ance  of  the  freehold,  if  it  contain  a  power  to  the  mort- 
gagee to  sell  trade  fixtures  separately  from  the  land,  is  a 
hill  of  sale  as  to  those  fixtures. 

The  principle  was  established  by  Ex  parte  Daglish, 
In  re  Wilde,  21  JF.  R,  893,  L.  R,  8  Ch.  App.  1072, 
and  Ex  parte  Barclay,  In  re  Joyce,  22  W.  R,  608, 
L,  R.  9  Oh,  App,  576,  and  is  not  limited  to  mortgages  by 
demise. 

Motion. 

By  an  indenture  of  mortgage,  dated  the  25th  of 
March,  1869,  and  made  between  Jas.  Harper  and 
Thos.  Taylor  of  the  first  part,  Chas.  Spackman,  Thos.  T. 
Spackman,  Geo.    Spackman,  Julius  Spackman,  and 

(a.)  Beported  by  J.  P.  Waley,  Esq.,  Barrister-at- 

Law. 


Hy.  Spackman  of  the  second  part,  and  the  said  Geo. 
Spackman  and  Hy.  Spackman,  hereafter  called  the 
mortgageeSjOf  the  third  part,  the  parties  of  the  firjtpirt, 
at  the  request  of  the  said  Chas.  Spackman  and  Thos. 
T.  Spackman  and  Julius  Spackman,  granted  to  the 
mortgagees  and  their  heirs  certain  freehold  lands,  teae- 
ments,  andpremisesat  Bradford- on- Avon,  intheooaat? 
of  Wilts,  together  with  the  watar  right  to  the  said 
premises  belonging,  together  with  the  steam  and  other 
engines,  boilers,  mill  wheels,  driving  gear,  mill  geir, 
and  millwright  work  machinery,  appHancas,  fixtares, 
and  chattels  of  every  description  affixed  or  annexed 
to  or  connected  with  the  manufactory,  messnagas,  aod 
hereditaments  therein  described,  or  which  at  anytime 
or  times  thereafter  during  the  continuance  of  the  siid 
security  should  be  affixed  or  annexed  to  or  connected 
with  the  same  premises  by  the  said  parties  of  the  first 
part,   or  either   of  them  or  their  heirs,  execnton, 
administrators,  or  assigns,  subject  to  redemption  as 
therein   mentioned.      And  the  said  indenture  con- 
tained a  usual  power  of  sale  of  the  said  premises  in 
case  of  default  in  payment  of  principal  or  any  interest, 
and  also  an  express  power  to  sell  all  or  any  part  of 
the  steam  and  other  engines,   boilers,   mill  wheeb, 
driving    gear,    mill    gear,     and    millwright  work 
machinery,  appliances,  fixtures,  or  chattels  comprised 
therein  separately  from  the  freehold.      And  by  an 
indenture  dated  the  17th  of  November,    1883,  and 
made  between  the  mortgagees  of  the  first  part,  the 
said  Chas.  Spackman,  Thos.  T.  Spackman,  and  Joliiu 
Spackman  of  the  second  part,  George  Ward  and  the 
said  Thos.  Taylor  of  the  third  x>art,  and  the  plaintiff 
of  the  fourth  part,  the  mortgagees  by  direction  of  the 
parties  of  the  second  part  assigned  the  moneys  secared 
by  the  said  mortgage,  and  the  benefit  of  all  securities 
for  the   same  to   the  plaintiff.     And  the  mortiigees 
also  at  the  request  of  the  Uke  parties  by  direction  of 
the  parties  of  the  third  part  conveyed  and  relmsed, 
and  the  parties  of  the  second  part  by  the  like  direction 
each  released,  and  the  parties  of  the  third  part  each 
confirmed   to  the   plaintiff   the    premises  aforesaid, 
subject  to  redemption  as  therein  mentioned,  whereby 
a  new  equity  of   redemption  of  the  premises  was 
created.      And   the   said    indenture    contained  an 
attornment  and  other  clauses  and  covenants. 

Li  the  year  1897  the  owner  of  the  premises  subjeot 
to  the  said  mortgage  became  involved  in  finaiicial 
difficulties,  and  executed  a  creditors'  deed,  of  which 
deed  the  defendant  was  the  trustee. 

The  defendant,  as  such  trustee,  had  advertised  for 
sale  the  whole  of  the  fixed  and  moveable  woollen  doth 
machinerr,  and  effects,  the  fixed  portion  of  which  was 
cdaimed  by  the  plaintiff  as  part  of  his  mortgage 
security. 

This  was  a  motion  to  restrain  the  defendant,  his 
servants  and  agents,  from  removing  or  disturbing  •ny 
machinery  or  fixtures  affixed  to  the  said  land  and 
premises  at  Bradford-on-Avon,  and  from  selling  or 
disposing  of  any  machinery  or  fixtures  removed  from 
the  said  land  and  premises  by  him. 

Neville,  Q.(7.,  and  Vawjhan  Hawkins,  for  the  plain- 
tiff.—The  Bills  of  Sale  Act,  1854,  was  the  governing 
statute  at  the  time  of  the  mortgage,  and  there  was  no 
need  for  themortgagee  to  reg^storthereunder.  Exparit 
Barclay,  In  re  Joyce,  22  W.  R.  608,  L.  K.  9  Ch.  App. 
576,  and  Ex  parte  Daglish,  In  re  Wilde,  21 W.  B.  893. 
L.  B.  8  Ch.  App.  1072,  turned  on  the  right  of  alesne 
to  sever  trade  machinery  put  in  by  him.  JfatAcr  ▼• 
Fraser,  4  W.  B.  387,  2  K.  &  J.  536,  shows  that  a 
mortgage  of  trade  fixtures  together  with  the  freehold 
is  not  a  bill  of  sale,  and  therefore  does  not  require  to 
be  registered.  This  mortgage,  therefore,  is  not  a 
bill  of  sale.  There  is  no  decision  that  a  oonveyanoa 
which  would  be  sufficient  independent  of  any  powtf 
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is  inyalidated  as  to  trade  fixtures  in  the  abseuoe  of 
registration. 

Farwell,  Q.C.y  and  A,  E,  Russell^  for  the  defendant. 
—The  role  in  Ex  parte  Barclay  is  of  general  applica- 
tion, as  appears  from  In  re  Yates,  Batcheldor  v.  Totes, 
36  W.  B.  563»  38  Ch.  D.  112,  and  there  is  no  distinc- 
tion for  this  purpose  between  freehold  and  leasehold. 
Tbe  terms  of  the  mortgage  show  that  the  mortgagee 
did  not  rely  on  the  trade  fixtures  passing  as  part  of 
the  freehold.  The  power  to  sell  the  trade  machinery 
as  part  of  the  land  makes  the  mortgage  a  bill  of  sale ; 
that  it  is  not  an  inyalid  x>ower  is  shown  by  In  re 
Tatet,  where  the  question  turned  on  the  Bills  of  Sale 
Act,  1878.  Therefore  unless  the  deed  is  registered  it 
is  Toid  as  to  the  machinery  in  a  case  like  tnis.  The 
trade  machinery  here  is  consequently  the  property  of 
the  mortgagor's  trustee,  and  he  can  dispose  of  it  as  he 
pleases :  Sinall  v.  National  Provincial  Bank  of  Enylaiidf 
42  W.B.  378.  [1894]  1  Ch.  686. 

Neville  replied. 

BoMER,  J. — I  do  not  see  my  way  to  granting  an  in- 
junction. Since  Ex  parte  Daglish  and  Ex  parte  Barclay 
a  has  been  settled  law  that  a  mortgage  of  land  con- 
taining a  power  to  the  mortgagee  to  seU  trade  fixtures 
separately  from  the  land  is  a  bill  of  sale  as  to  those 
fixtures.  It  was  said  that  those  cases  turned  on  the 
loortgage  being  by  demise,  but,  in  my  opinion,  the 
decisions  were  not  limited  to  mortgages  oy  demise, 
and  when  the  reasons  for  them  are  looked  at  ought 
not  to  be  so  limited.  The  Bills  of  Sale  Act,  1854, 
says  in  section  7  that  the  expression  *'  bill  of  s^e  " 
shall  include  licences  to  take  possession  of  personal 
diattels  as  security  for  any  debt,  and  then  it  says 
that  the  expression  "  personal  chattels  "  shall  include 
fixtures,  and  you  come  at  once  under  the  Act  when 
yon  are  given  power  to  seize  fixtures.  In  my  opinion, 
if  you  once  gather  from  the  deed  that  there  is  a 
special  mortgage  of  fixtures  the  Act  of  1854  applies. 
At  any  rate  I  am  bound  by  In  re  Yates,  and  the 
same  view  as  I  take  was  taken  by  the  Court  of 
Appeal  there.  It  was  argued  that  the  rights  of 
a  mortgagee  of  freehold  were  not  interfered  with, 
trade  fixtures  being  part  of  the  freehold,  but  after 
Ex  parte  Daglish  and  SmalVs  case  it  is  too  late  to 
reopen  that  question.  A  mortgage  of  land  and 
chattels,  where  the  chattels  are  mortgaged  qua 
diatiels,  18  a  bill  of  sale,  and,  unless  it  is  registered, 
the  mortgagee  cannot  assert  his  rights  over  the 
ehattds. 

Injunction  re/used. 

SohcitoTB  for  the  plaintiff,  Eyre,  Bowling,  lih  Co,, 
for  C.  J.  Janes^  Trowbridge. 

SoEdtors    for    the    defendant,    Russdl,    Son,    <£: 
Cumtning. 


Nov.  11,  29. 
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Holiday  v.  National  Telbphone  Co.  (LiMrrED).(a.) 

Negligence — Company — Independent  contractor — Master 
and  servant — Work  to  he  done  at  a  price  to  the  satis- 
/action  of  cmnpany*s  foreman — Accident  caused  to 
Granger  by  negligence  of  contractor's  worhnan —  Work 
to  he  done  tiot  of  a  character  hazardous  to  public — 
''  Casual,  collateral,  or  incidental  negligence  *' — 
Liability  of  company. 

Where  a  company  contrads  with  an  independent  con- 


w 


by  BBSKDrs  Bbid,  E8<^.,  Barrister- 
at-lAw. 


tractor  that  certain  work  which  the  company  is  lawfully 
authorized  to  do  in  a  public  street  shall  be  done  by  him 
to  the  satisfaction  of  their  foreman,  the  company  is  not 
liable  for  a  casual  negligent  act  of  such  contractor  or  his 
servant  in  the  performance  of  the  work,  causing  injury 
to  a  third  party, 

Semble,  where,  however,  the  work  to  he  done  by  such 
contra^ctor  is  from  its  character  necessarily  attended  with 
risk  to  the  public,  unless  special  precautions  are  taken 
to  insure  their  safety,  the  company  cannot  relieve  itself 
of  tJie  responsibilitv  of  taking  such  precautions  by  em- 
ploying  an  independent  contractor. 

This  was  an  appeal  by  the  defendant  company 
from  a  decision  of  his  Honour  G.  Pitt  I^wis, 
Esq.,  Q.C.,  sitting  as  deputy-judge  at  the  City  of 
London  Court,  who  had  entered  judgment  for  the 
plaintiff  with  £25,  tiie  agreed  amount  of  the  damages 
claimed  in  an  action  for  personal  injury  based  on  the 
admitted  negligence  of  a  person  alleged  by  the 
plaintiff  to  be  a  servant  of  the  company. 

The  question  for  the  decision  of  the  court  was  (1) 
whether  the  workman,  by  whose  negligent  act  the 
mischief  was  caused,  was  a  servant  of  the  company  or 
an  independent  contractor ;  and  (2)  if  he  were  found 
not  to  be  a  servant  of  the  company,  then  whether  the 
company  were  nevertheless  to  be  held  liable  because 
they  had  contracted  with  him  to  do  work  for  them 
in  the  performance  of  which  a  third  party  was 
injured. 

The  facts  and  the  argument  sufficiently  appear  from 
the  judgment. 

Mattinson,  Q,C,,  and  H.  H,  Lawless,  for  the 
appeUants,  the  defendant  company,  submitted  that 
the  workman  was  an  independent  contractor,  and  the 
natmre  of  the  work  which  he  contracted  to  do,  not 
being  of  a  hazardous  character  to  the  public,  and  the 
accident  being  due  solely  to  the  workman's  folly,  the 
company  were  not  liable. 

Lincoln  Reed,  for  the  plaintiff. — Every  element  of 
service  was  to  be  foimd  in  the  contract  under  which 
the  workman  agreed  to  do  the  work  for  the  company, 
except  that  he  was  to  be  i>aid  so  much  for  the  job 
and  not  by  the  hour.  That  fact  alone  would  not 
rebut  the  allegation  that  he  was  a  servant  of  the 
company  and  render  him  an  independent  contractor 
for  whose  negligence  the  company  was  not  liable. 
The  company  in  either  case  had  no  power  to  shift 
the  obligation  they  were  under  to  see  that  the  public 
were  not  endangered  by  the  way  the  work  was  per- 
formed, and,  therefore,  whether  the  workman  was 
their  servant  or  not,    the  plaintiff  was  entitled  to 

succeed. 

Cur,  adv,  vult. 

Wills,  J. — ^This  is  an  appeal  from  the  learned 
deputy- judge  of  the  City  of  London  Court,  who 
tried  the  case  without  a  jury,  and  gave  judgment  for 
the  plamtiff  for  an  sigreed  sum  of  £25  under  the 
following  drcumstcmoes :  The  defendants  were  laying 
down  some  telephone  wires  at  the  Pavement,  Clapham 
Common.  They  had  broken  up  the  footway  of  the 
street,  and  for  the  purpose  of  this  case  it  was  admitted 
that  ihssy  had  obtiuned  the  requisite  consent  of  the 
vestry  to  do  so,  and  were  acting  lawfully  in  so  doing. 
They  had  laid  down  a  number  of  tubes,  into  whidi 
were  inserted  bundles  uf  telephone  wires.  The  tubes, 
« which  were  socketed  each  into  the  next,  were  then 

t'oined  up  to  one  another,  and  the  joints  made  ti^ht 
»y  rings  of  lead  and  soldered.  The  lead  or  soldering 
material  was  melted  in  an  iron  pot,  which,  with  the 
fire  underneath  it,  were  on  the  footpath,  and  the 
soldering  material  was  ladled  out  of  this  pot  and  run 
into  the  joints.  The  joints  were  below  the  surface  of 
the  ground,  and  it  was  ncv^essary  to  get  a  flare  from 
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a  benzoline  lamp.  To  get  the  vapour  necessary  to 
give  the  flare,  heat  must  be  applied  to  the  lamp,  and 
as  heated  benzoline  vapour  is  highly  elastic,  and  may 
be  explosive  if  unduly  confined,  the  lamp  was  fur- 
nished with  a  safety  valve.  The  lamp  that  caused 
the  accident  was  out  of  order,  and  the  safety  valve 
would  not  work,  and  it  was  conceded  by  the 
defendants  that  the  workman  ought,  to  have  known 
this,  and  that  it  was  an  act  of  negligence  on 
his  part  to  use  it  in  its  then  condition  and  as 
he  (ud.  Wanting  to  heat  it  quickly,  he  dropped 
it  into  the  molten  metal,  when  it  exploded,  and 
iniured  the  plaintiff,  who  was  passing  by.  The  general 
rule  of  the  company  was  for  themselves  to  dig  the 
trench,  lay  the  pipes,  ard  fill  in,  except  at  the  places 
where  the  joints  were,  these  places  being  necessarily 
left  open  till  the  joints  had  been  completed.  To 
make  the  joints  good  the  company  usually  employed 
a  plumber,  who  was  paid  so  much  for  each  joint. 
In  this  case  they  sent  to  a  man  named  George  High- 
more,  who  was  a  working  master  plumber,  to  do  the 
requisite  plumbing  work,  and  he  undertook  to  do  so, 
and  wrote  to  the  defendants*  manager  on  the  5th  of 
December,  1896,  as  follows :  **  Dear  Sir, — Be  Lead 
cable  joining.  I  heg  to  inform  you  that  your  price  of 
128.  per  connection,  bends  included,  has  been  accepted 
for  the  connecting  with  wiped  joints,  and  seam  the 
above  cable  to  the  satisfaction  of  the  company's 
representative." 

The  only  other  evidence  as  to  the  position  of 
Htghmore  was  that  it  appeared  that  he  had  at  least 
two  men  in  his  employ,  and  that  at  the  time  of  the 
accident  he  had  *'got  employment''  at  some  gas- 
works and  had  said  to  his  brother  *'  You  can  take 
this  job  off  me." 

The  course  of  business  was  for  the  defendants  to 
send  to  George  Highmore  when  they  wanted  connec- 
tions made,  and  he  came  or  sent  a  man,  a  second 
generally  accompanying,  and  did  the  work  personally 
as  soon  as  he  could,  but  there  was  no  agreement  for 
him  to  come  at  any  specified  time,  and  on  the  occasion 
in  question  Alfred  Highmore  came  to  do  the  work 
and  came  alone. 

It  was  argued  for  the  plaintiff  that  G^rge  High- 
more  was  in  the  service  of  the  defendants  and  that 
the  defendants  were  liable  for  the  negligence  of  the 
person  who  did  the  work  under  liim  or  as  his  repre- 
sentative. We  do  not  propose  to  discuss  the  question 
whether  it  makes  any  difference  that  Alfred  High- 
more  did  the  work,  and  not  George,  and  assume  for 
the  present  purpose  that  the  defendants'  liability  is 
the  same  as  if  George  Highmore  had  done  the  work 
instead  of  his  brother,  but  we  think  there  was 
no  evidence  at  all  of  the  relation  of  master 
and  servant    between   the    defendants  and    G^rge 

Shmore,  and  therefore  none  between  the  defendants 
Alfred  Highmore.  They  were  under  no  obligation 
to  find  work  for  George  Highmore,  or  to  give  him 
any  particular  job.  AU  that  they  engaged  was  that, 
if  uiey  sent  for  him,  and  he  did  the  soldering  to  their 
satisfaction,  they  would  pay  him  so  much  per  joint 
made.  There  is  no  evidence  that  they  exercised  any 
control  at  all  over  the  manner  in  which  he  should  set 
about  or  carry  out  the  work,  or  interfered  in  any 
way  whatever  with  what  he  chose  to  do.  When  the 
joint  was  being  made  the  foreman  was  away,  and 
only  a  labourer  was  left  to  fill  in  the  hole  when  the 
work  was  done.  The  condition  that  it  should  be  done 
to  the  satisfaction  of  the  foreman  stands  upon  pre- 
cisely the  same  footing  as  the  common  condition  in 
almost  every  building  or  engineeriog  contract,  that 
the  work  shall  be  done  to  the  satisfaction  of  the 
I>er8ons  for  whom  it  is  to  be  done,  or  his  representa- 
tive, and  of  course,  if  the  work  was  badly  done,  he 
would  order  it  to  be  done  again. 


The  position  of  George  Highmore  appears  to  bsTe 
been  the  very  common  one  of  a  small  master  plumber, 
often,  no  doubt,  working  with  his  own  fafrnds,  ftod 
making  his  own  contracts  when  he  could  get  them 
for  repairs  and  the  like,  and  he  was  no  more  tii8 
servant  of  the  defendants  than  the  g^asfitter  who  is 
sent  for  to  stop  a  leak  of  gas  in  a  private  house. 

It  was  next  argued  that  Highmore,  though  not 
actually  a  servant  of  the  defendants,  was  so  &r  under 
the  control  of  their  foreman  that  they  must  be  liable 
for  the  consequences  of  the  acddeut.    This,  however, 
seems  to  be  an  entire  misconception  of  the  evideQce, 
as  in  no  single  particular  was  either  of  the  Htghmores 
ever  interfered  with  or  prevented  from  acting  entirelj 
upon  his  own  initiative.     It  is  true  enough  that  if, 
although  in  no  proper  sense  the  servant  of  the  defend- 
ants, Alfred  Highmore  had  been  actually  directed  by 
the  foreman  how  to  do  the  work,  and  required  to  do 
it  in  a  particular  fashion,  and  had  submitted  to  sod 
acquiesced  in  soch  dictation,  there  might  have  been 
evidence  from  which  a  liability  on  the  part  of  the 
defendants  might  have  been  inferred  on  the  ground 
that,  though  in  fact  the  servant  of  another  or  not  their 
servant,  he  had  been  treated  as  and  acted  as  if  he  were 
the  servant  of  the  defendants.    But  in  this  case  the 
evidence  not  only  does  not  support,  but  negativeB 
such  a  state  of  tilings.    The  learned  deputy-judge 
said  that  the  defendants   ''practically  supervised" 
Highmore's  work ;  that  *'  they  said  at  the  beginning 
when  and  where  tlie  work  was  to  be  done,  and  they 
regulated  the  whole  details.      In  consequence  they 
practically  supervised  it."     He  went  on  to  saythi^ 
George  mghmore  '*  had  not  freedom  of  action  to  come 
and  go  when  he  pleased."    We  think  there  was  no 
evidence    to    support   this    statement.      There  wu 
nothing  in  his  agreement  to  make  joints  at  128.  a 
joint  to  bind  him  to  any  time  or  to  put  him  under 
any   obligation    beyond    that    of   doing   the    work 
within  a  reasonable  time  after  notice  that  it  was  ready 
for  him.     The  judgment  goes  on  to  say  that  "in 
substance  the  defendants   retained    conlrol   of   the 
works,"  and  therefore  they  were  liable.    The  phrase 
is  too  vague  to  be  of  much  service — but  it  is  incorrect 
so  far  as  the  mode  of  doing  Highmore's  work,  whicb 
is    the  important  matter  for   the  present  purpose, 
is  concerned. 

There  remains  but  one  other  question.  There  are 
many  cases  in  which  a  person  who  employs  another 
to  do  work  for  him  is  not  exempted  from  liability  for 
accidents  arising  out  of  such  work  because  he  has 
employed  an  independent  person  and  bad  not 
retained  control  over  processes  or  details,  nor  even 
interfered  in  any  way  with  the  work  at  any 
stage.  If  a  person  orders  a  thing  to  be  done  which 
when  done  or  as  done  is  an  interference  with  the 
safety  or  rights  of  another  who,  at  the  time  he  is 
iujui^dd,  is  in  the  exercise  of  his  lawful  rights,  it  is  no 
answer  to  say  that  the  person  for  whom  the  offending 
thing  has  been  done  has  done  it  by  virtue  of  a 
contract  with  someone  independent  of  his  interferenoe 
or  control — ^the  *' independent  contractor"  of  the 
text-books.  For  example,  a  uoan  has  a  hole  dug  for 
him  into  which  a  person  lawfully  passing  near  or 
over  the  spot  falls  without  fault  of  his  own  and  ii 
injured.  In  a  case  of  tiiis  sort  the  person  ordering 
the  work  to  be  done  is  liable.  He  has  interfered  with 
the  status  quo,  having  no  right  as  against  his  neighbonr 
to  do  so,  and  his  neighbour  has  suffered  injury  in 
consequence.  So  if  a  man  puts  up  a  sign  projectisg 
over  a  highway  and  it  faUs  by  reason  of  imperfect 
construction  and  someone  is  injured.  The  person  to 
whom  the  thing  which  does  the  mischief  belongs,  and 
who  has  caused  it  to  be  put  or  who  has  maintainedHt, 
when  it  does  the  mischief  is  liable,  no  matter  whom 
he  employed  to  do  it.    The  principle  is  this,  that  tiie 
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tpition  for  whom  the  work  has  heen  done  has  failed 
to  lee  that  something^  has  been  done  which  it  Was  his 
dutyto  do,  either  by  himself  or  by  8<dinetiin)3  else  for  him. 
Tbetnan  who  disturbs  or  "who  taalii  to  create  a  state  of 
tliiiigs  which    other  tido^lB   have  a  legal  right  to 
Ocpeot  at  his  liaxids  is  liable  for  snch  disturbance  or 
failnie.    The  tnan  who  maintains  an  insecure  weight 
toghig;  6>rer  the  heads  of  passers-by,  and  fails  to 
tkke  care  that  it  shall  not  expose  them  to  danger,  does 
^  at  his    peril    if   an    acadent  happens.    Thiti  is 
"^hat  Lindley,  L.J.,  has  termed  *'C(Muiil  or  rtollaWral" 
oegligenoe,  and,  as  he  has  pointed  out,  the  difficulty 
lies  rather  in  the  application  than  Ih  the  enunciation 
ai  the  principle :     ffardakery.  lite  District  CounciU  44 
W.  E.  323,  [1896]  1  <i.  B.,  35^  at  pp.  340, 341.     In  the 
present  case  there  Bcems  to  us  to  be  little  difficulty. 
The  act  of  Alfred  Highmore  in  carelessly  plunging 
i&to  mohen  meftal  a  lamp  containing  benzoline,  and 
with  theiafety  valve  out  of  order,  is  about  as  t^^cal 
«D  instance  of  negligence  merely  casual-,  ooUaterSd, 
tor  asddental  as  can  well  be  conceited,    tt  ts  CeHainly 
int  less  so  than  the  dropping  of  a  brick  by  a  work- 
man employed  in  building    a  bridge    in  Reedie  v. 
London  arid  NoHfh'Western  ^Railway  Co.,  4  Exch.  244. 
We  were  much  pressed  with  a  decision  of  Bruce,  J., 
in  Petmy  v.  Wimbledon  Vthan  DiatHct  Council,  [1898] 
Sa  B.  212,  46  W.  H.  Big.  138,  in  which  he  held  that 
en  urban  council  which  had  employed  a  contractor  to 
do  work  in  ia  street  was  liable  for  the  negligence  of 
tiie  coirttactor  who  had  left  a  heap    of  esccavat^ 
toil  dk&  XbB  highway  unlishted  and  unprotected  over 
wtSsh  the  pkuntifP  stumbled  in  the  dark  and  was 
Wt.     The  ground  of  the  judgmebt  so  far  as  this 
'question  is  concerned  was  that  there  was  necessarily 
danger  to  the  public  in  the  work  done  unless  it 
were  lighted;  that  the  defendants  must  have  ^own 
that  they  were  ordeiinff  to  be  done  what  must  be 
dangerous  in   itself  and   unless    necessary   precau- 
tions  were   taken,   and    that   they    were    therefore 
V>*md  to  see  that  precautions  were  taken.    Nothing 
less  like  the  present  case  could  wcJl  be  imagined.     No 
hniBan  being  could  anticipate  snch  a  piece  of  folly  as 
that  committed  by  Highmore,  and  if  conmion  care 
had  been  used  there  was  no  danger  to  anyone  in  the 
work  ordered  by  the  defendants  to  be  done,  nor  any* 
thing  calling  for  precautions  to  prevent  the  molten 
lead  from  flying  about.    In  the  ordinary  course  of 
events  there  was  nothing  to  make  the  lead  splash 
shout  or  to  constitute  any  source  of  danger  to  the 
public. 

For  these  reasons  we  are  unable  to  agree  with 
the  learned  deputy-judge,  and  we  must  allow  the 
appeal,  and  order  judgment,  with  costs,  to  be  entered 
for  the  defendants  in  the  court  below.  The  plaintiff 
must  also  pay  the  costs  of  this  appeal. 

Leave  to  appeal  re/used. 

Solicitor  for  the  company,  W.  E,  L,  Oaine. 

Solicitors  for  the  respondent,  Oibba,  White,  &  Strong. 


.  Div.  \ 

.  of  Killowen,  } 
WiUs,  J.)        j 


Oct.  26 ;  Nov.  7. 


Q.  B.  Div. 
(Lord  Bnssell 
G.J.,  and 

Thb  QiTEEir  v.  NoBTH  BmiNa  of  Yobkbhibe  Gottnty 

GOTTNOIL. 

JSx  parte  Thb  NcBTH-EABTBBif  Sea  Fishebies 

DiSTBICT  GOHMITTEE.   (a.) 

Fishery — Fisheries  Committee — Purchase  of  vessel  /or 
U9t  of  fishery  officer — Expenditure — Power  to  impose 

(a.)  Rf'ported  by  B.  O.  Stellwell,  Esq.,  Barrister* 

at-Law. 


restrictions  and  conditums — Sea  Fisheries  Begulatioh 
Act,  1888  (51  dk  52  Vict.  c.  54),  s.  6. 

Where  a  sea  fisheries  district  has  been  created  by  an 
order  of  the  Board  of  Trade  under  the  Sea  Fisheries 
Regulation  Act,  1888,  and  a  joint  committee  has  bee^ 
constituted  consisting  of  the  representatives  of  sev^ai 
county  councils  and  horough  councils  as  well  as  other 
bodies,  any  one  of  the  paying  councils  is  not  exerript  from 
tontributing  to  the  expenses  incurred  by  the  committee  in 
the  purchase  of  a  vessel  for  the  use  of  their  fishery  officer 
unless  the  restrictions  and  conditions  as  to  expenditure 
referred  to  in  section  6  of  the  said  Act  are  made,  if  not 
at  the  time  of  the  original  constitution  of  the  committee, 
at  least  before  any  appointment  by  the  committee  of  its 
fishery  officer ;  and  such  restrictions  and.  conditions 
cannot  be  imposed  by  one  only  of  the  tontributing  bodies, 
but  must  he  agr<?ed  to  by  all, 

fittle  for  a  mandamus. 

In  this  case  a  rule  nisi  had  been  obtained  for  a 
mandamus  durected  to  the  Goimty  Goundl  of  the 
North  Riding  of  Yorkshire  commanding  them  to  pay 
to  the  Fisheries  Gommittee  of  the  North-Eastern 
Fisheries  District  the  sum  of  £572,  being  the  pro- 
portion claimed  as  payable  by  them  for  tlie  purpost^ 
of  providing  a  vessel  for  the  use  of  the  fishery  omoeir 
and  for  the  cost  of  one  yearns  Working  and  maintaining 
of  suol^  vessel. 

On  Uie  iih  of  July,  1890,  the  Board  of  Trade,  acting 
tindOT  the  Sea  Fisheries  BeguLition  Act,  1888  (51  &  52 
Vict.  c.  54),  which  enables  them  so  to  do,  made  an 
order  creating  the  North-Eastern  Sea  Fisheries 
Diiitrict. 

By  this  order  it  was  provided  that  a  local  fisheries 
committee  should  be  constituted  for  the  regulation  of 
the  sea  fisheries  carried  on  within  the  said  district. 
Such  committee  was  to  be  a  joint  committee  of  the 
Gounty  GouncUs  of  Durham,  of  the  North  Biding 
of  Yorkshire,  of  the  East  Biding  of  Yorkshire, 
and  of  the  parts  of  Lindsey  in  Lincolnshire,  and 
of  several  specified  borough  councils,  and  was  to 
consist;  of  forty  members,  twenty  of  them  being  ap- 
pointed in  certain  proportions  by  the  various  county 
councils  and  boroi^h  coimcUs,  and  twenty  members 
representing  the  different  fishing  interests  of  the  dis- 
trict appointed  by  the  boards  of  salmon  conservators 
and  by  the  Board  of  Trade.  These  latt^-r  wei'e  to 
be  appointed  in  each  year  before  the  9th  day  of 
November.  The  former  twenty  were  to  be  appointed 
by  the  councils  in  each  year  at  the  usual  quarterly 
meeting  of  the  said  councils  respectively  held  in  the 
month  of  November.  All  members  were  to  retire, 
and  the  new  members  were  to  come  into  office  in  each 
year  on  the  9th  day  of  November. 

The  retiring  members  were  to  be  eligible  for  re- 
appointment. 

it  was  provided  that  the  North  Biding  was  to  be 
represented  by  four  members. 

The  expenses  of  the  committee  were  to  be  charge- 
able in  certain  specified  proportions.  It  was  provided 
that  any  council  might  make  a  regulation  requiring 
the  committee  to  submit  to  such  councils  once  m  each 
year  an  estimate  of  expenses  proposed  to  be  incurred 
by  them  under  the  Act. 

Section  6  of  the  Act  51  &  52  Vict.  c.  54,  provides  as 
follows:  ** Subject  to  any  restrictions  or  conditions 
as  to  expenditure  made  by  the  council  or  councils  by 
whom  a  local  fisheries  committee  is  appointed,  the 
conunittee  may  appoint  such  fishery  omcers  as  they 
deem  expedient  for  the  purpose  of  enforoine  the 
observance  within  their  district  of  bye-laws  made  by 
the  conmiittee." 

In  1895  a  fishery  pffioer  was  appointed  at  a  salary 
of  £15^  per  annum,  and  his  expenses  and  sums  for 
tr^yel^;)g;,  an4  tklso   tUe  expentes  incurred  for  the 
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hire  of  vesseld  oeoessary  to  eoable  him  to  perfortn  his 
duties  were  paid  without  exoeptioD*  At  the  date  of 
such  appointment  no  restrictions  or  conditions  in 
delation  to  expenditure  had  been  made  by  the  oounty 
or  ix)rongh  councils.  On  the  18th  of  January,  1898, 
it  was  resolved  by  the  fisheries  committee,  affirming  a 
ttedlutioli  of  a  slib-comiiiittee,  that  a  vessel  should  be 
t>uroha8ed  for  the  use  of  tiie  fishery  officer,  and  that 
pirecepts  should  issue  for  the  payment  of  £2,860  by 
the  contributory  authorities.  The  precept  was 
brought  to  the  notice  of  the  North  Biding  Oounty 
Oouncil  at  their  meeting  on  the  27th  of  January, 
1898,  and  at  a  meeting  held  on  the  16th  of  March 
the  county  council  instructed  their  representatives  on 
the  fisheries  committee  to  oppose  the  purchase  of  the 
vessel.  The  county  council  on  the  11th  of  May,  1898, 
refusfd  to  pay  the  £572,  their  proportion  of  the 
£2,860,  and  their  resolution  to  that  effect  contained  a 
paragraph  that  the  expenditure  for  which  they  should 
be  liable  should  not  exceed  £150  in  any  one  year. 
The  manflamuia  was  sought  to  compel  the  payment  of 
the  full  amount. 

Laivaon  Walton^  Q,C,  {G,  A,  R.Fitzgerald  with  him), 
appeared  to  show  cause  against  the  rule. — The  fisheries 
committee  were  not  warranted  in  issuing  their  precept 
for  such  an  amount,  as  the  county  council  for  the  North 
Biding  had  not  been  consulted  as  to  the  purchase  of  a 
vessel.  This  was  not  an  expenditure  of  the  ordinary 
annual  character,  but  was  expenditure  in  the  nature 
of  capital.  Section  6  of  the  Act  does  not  contemplate 
that  a  financial  responsibility  of  this  sort  can  be 
thrown  by  the  joint  committee  upon  the  individual 
bodies  who  are  representative  of  the  paying  authori- 
ties. The  restrictions  or  conditions  mentioned  in 
section  6  may  be  imposed  by  each  of  such  authorities, 
and  it  is  not  necessary  that  they  should  be  imposed 
when  the  fishery  officer  is  first  appointed  or  before 
the  issue  of  the  precept.  The  case  of  Beg,  v.  Mayor  of 
Plymouth,  44  W.  B.  620,  [1896]  1  Q.  B.  168,  is  not  an 
authority  to  that  effect.  In  the  present  case  the 
objection  has  been  raised  within  the  proper  time. 

Asqnith,  Q.O,  {G.  Bluikhck  with  him),. in  support  of 
the  rule. — The  claim  put  forward  by  the  county 
council  is  altogether  unmaintainable.  The  steps 
taken  by  the  joint  committee  are  clearly  not  liable  to 
veto  by  the  constituent  bodies.  The  question  here  is 
confined  to  the  true  construction  of  section  6  of  the 
Fisheries  Act.  The  power  to  impose  restrictions  or 
conditions,  therein  referred  to,  is  not  a  power  that 
can  be  exercised  by  any  one  of  the  councils  iJone ;  if 
that  were  so  there  would  be  no  uniformity  of  action. 
Whatever  power  is  given  by  that  section  is  given  to 
the  councils  as  a  whole  body.  Further,  the  word 
"  eocpenditure "  in  that  section  must  be  read  as  re- 
lating to  what  follows — namely,  the  appointment 
of  a  fishery  officer,  but  the  expenditure  here 
objected  to  does  not  relate  to  such  an  appointment. 
We  are  here  dealing  with  the  expenditure  to  be 
incurred  in  the  proposed  purchase  and  equipment  of 
a  vessel.  Further,  section  6  refers  to  restiictions  and 
conditions  laid  down  at  the  time  the  original  fishery 
committee  is  constituted,   or  at  anyrate  before  the 

Sreoept  is  made  and  issued.     So  far  as  the  actual 
edsion  in  the  case  of  Reg,  v.  Mayor  of  Plymouth  goes 
it  is  an  authority  in  support  of  this  contention. 


LaivBon  Walton,  Q,C,,  replied. 


Cur,  adv,  vnlt. 


Nov.  7.  —  Lord  Bussell  of  Killowen,  O.J.  — 
This  case  comes  before  us  upon  the  argument 
of  a  rule  which  has  been  granted  by  this  court,  calling 
upon  the  county  council  of  the  administrative  oounty 
of  the  ^orth  Biding  of  Yorkshire  to  show  cause  why 


a  writ  of  Tnandamus  should  not  issue  directed  to  them, 
commanding  them  to  pay  to  the  treasurer  of  the  local 
fisheries  committee  for  the  North  -  Eastern  Ses 
Fisheries  District  the  sum  of  £572,  being  the  pro- 
portion daimed  as  pi^able  by  that  administrative 
county  council  in  accordance  with  Part  IIL  of  the  Order 
for  the  creation  of  tiie  North-Eastern  Sea  FisherieB 
District,  of  a  sum  of  £2,800,  being  the  amoant 
required  by  the  committee  fot  the  purpose  of  protid-^ 
ing  a  vessel  for  the  use  of  their  wiery  officer,  and 
for  the  cost  of  one  year's  working  and  maintaining  of 
such  vessel,  demanded  by  the  committee  in  pursusnoe 
of  the  precept  of  the  22nd  of  January,  1898.  The 
decision  of  the  question  of  whether  Uie  fnandamm 
ought  to  go  depends  upon  the  proper  constraction  of 
the  Order  of  uie  Boa^  of  Trade  creating  the  aea 
fisheries  committee  in  question,  and  the  provisiona 
of  the  Sea  Fisheries  Begulation  Act,  1888,  nnder 
which  that  sea  fisheries  committee  was  founded. 

I    think    it    will   be    convenient     first   to    caU 
attention  in  general  terms  to  the  provisions  of  tha 
Act,  and  I  do  so  for  the  reason  that  so  far  as  I  am 
aware   this   is    only    the    second    case    in    which 
questions    of   the    nature    which    I    have   now  to 
consider  have   come   up   for    determination  in  the 
courts.    That  Act  is  51  &  52  Vict.  o.  54,  sectaon  1  of 
which  provides  that  '*  the  Board  of  Trade  may  from 
tune  to  time,  on  the  application  of  a  county  oouncil  or 
borough  council,    by  order,  create   a  sea  fisheriea 
district  comprising  any  part  of  the  sea  within  whidi 
Her  Majesty^B  subjects  have  by  international  law  the 
exclusive  right  of  fishing,  either  with  or  without  any 
part  of  the  adjoinine  coast  of  England  and  Walsa, 
and  by  that  order  tne  limits  of  l£e  district  and  the 
area  chargeable  for  expense  are  defined.    It  is  also 
"  to  proves  for  the  constitution  of  a  local  fidieriea 
committee  for  the    regulation  of   the    sea  fisheries 
carried  on  within  the  dutriot,"  audit  further  provides 
that  the  Board  of  Trade  may  from  time  to  time  on 
the  like  application  vary  the  order  so  made,  as  by 
uniting  two  or  more  districts. 

The  only  observation  I  desire  to  make,  in  paaaiiig, 
on  that  section,  is  that  it  is  apparent  that  although 
what  is  aimed  at  is  the  comprehension  within  one 
scheme  of  what  may  be  a  considerable  area,  mled 
over  by  different  municipal  or  local  authorities,  yet  it 
is  not  necessary  that  it  should  be  so ;  the  order  may 
be  made  on  application  of  one  county  oouncil  or  of  a 
borough  counod,  and  may,  although  it  is  not  likely 
that  it  would,  comprise  only  an  area  within  tae 
jurisdiction  of  a  single  body.     Sub-section  -2  providBB 
that  ^'  the  local  fisheries  committee  for  a  sea  fisheries 
district  shall  be  a  committee  of  a  county  oouncil  or 
borough  council,  or  if  two  or  more  ooundls  appear 
to  be  interested,  a  joint  committee  of  those  councils, 
with  the  addition  in  each  case   of   such  membeit 
representing  the  fishing   interests   of  the  distriot, 
including     members     representing    any    board    of 
salmon     conservators     having    jurisdiction    within 
the    district,    as   may    be    directed    by   the    order 
creating  the  district,  such  number  of  firiiery  memben 
not  being  in  the  aggregate  less  than  the  number  of 
members  of  the  county  or  borough  oonnoils  provided 
by  the  order   creating   the  district       The  fishery 
members  shall  hold  office  for  the  same  time  as  mt 
members  appointed  by  the  county  or  borough  oouncil 
or  councils.*'     So  that  the  composition  is  a  oom- 
position  of  what  may  be  called,  in  the  strict  sense  of 
the  word,  representative  members  sent  by  the  ooimty 
coimdl  or  by  the  borough  councils,  and  shall  consist 
also  of  members  not  so  strictiy  representative  in  their 
character,  but  members  representing  any  board  of 
salmon  conservators  within  the  district,  so  far  as  they 
may  be  included  by  the  order  made,  but  with  the 
stipulation  that  the  number  of — ^what   I   for  thia 
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pDxpose  call  —  non-elective  or  non-repieBentaiiT6 
members  ehall  not  exceed  the  nnmber  of  the  elective 
or  representftttve  members.  Then  sub-section  S  pro- 
ves that  **  the  law  relating  to  committees  and  joint 
oommitteea  of  county  councils  shall,  subject  to  the 
proTisions  of  the  order  constituting  a  local  fisheries 
committee,  apply  to  the  local  fisheries  committee  in 
like  manner  as  if  the  powers  and  duties  of  that 
oonmittee  were  powers  and  duties  transfdrred  by  the 
Local  Government  Act,  188S,  to  the  council  or 
coancOs  represented  on  the  comteittee  and  delegated 
to  the  committee  by  the  said  council  or  councils.*' 
flien  sub -section  4  provides  that  every  order  made  by 
^e  Boacrd  of  Trade  ^hall  be  laid  before  Parliament,  and 
if  either  House  witbin  thirty  days  resolves  that  either 
the  whole  xfr  any  part  of  the  order  oueht  not  to  be 
"^forced  then  it  is  not  to  have  force,  but  subject  to 
^Boy  T^uch  resolution  every  order  so  made  shall  come 
%to  force  at  the  expiration  of  thirt j^  days.  Then  there 
18  a  provision  in  sub-section  d  which  shows  that  this 
is  not  a  purely  voluntary  scheme— namely,  that  in  case 
8  county  council  or  borough  council  to  whom  applica- 
tion has  been  made  by  not  less  than  twenty  inhabit- 
sot  ratepayers  refuse  to  apP^Y  ^  ^^®  Board  of 
Trade    to    create    a    sea    mineries     district,    then 


there  Hiay  be  a  further  application  to  the  Beard 
of  Trade,  and  the  Board  of  Trade  may  then  proceed 
to  oonatitiite  a  sea  fisheries  committee  by  their  order 
as  if  the  application  had  been  made  by  the  council 
itsdf ;  but  by  sub-section  6  there  is  the  provision  that 
before  making  any  order  creating  a  sea  fisheries  dis- 
trict the  Board  of  Trade  is  to  cause  the  draft  of  the 
order  to  be  circulated,  is  to  hear  objections  to  its 
provisions,  and  is  to  give  notice  of  inquiry  to  be  held 
by  advertisement  or  otherwise.  Then  section  2  ffives 
power  to  the  sea  fisheries  committee  to  make  bye- 
IswB  for  the  regulation  of  its  fisheries. 

Now  I  come  to  the  sections  which  are  mainly  in 
disooaston  and  controversy  in  this  case.  Section  6 
saya,  "  Subject  to  any  restrictions  or  conditions  as  to 
expenditure  made  by  the  council  or  councils  by 
vhom  a  local  fisheries  committee  is  appointed,  the 
conunittee  may  appoint  such  fishery  officers  as  they 
deem  expedient  for  the  purpose  of  enforcing  the  ob- 
serranoe  within  their  district  of  the  bye-laws  made  by 
the  committee."  So  this  section,  it  will  be  observed, 
▼ery  properly  and  naturally  recognizes  that  the 
restoictions  or  conditions  as  to  expenditure  shall  rest 
with  the  contributing  bodies — in  other  words,  the 
^members  of  the  fisheries  committee,  who  are  sent 
there  as  representine^  boards  of  salmon  conservators, 
or  other  bodies  of  that  nature,  have  no  voice  in  this 
matter.  The  conditions  and  restrictions  as  to  ex- 
pesditore  are  to  rest  with  the  council  or  councils — the 
county  council  in  the  one  case,  the  borough  council 
in  the  other,  and  these  restrictions  or  conditions  as  to 
expenditure  are,  according  to  the  clear  wording  of 
the  flection,  to  precede  the  appointment  of  the  fishery 
officers.  Such  fishery  officers  are  to  be  appointed  as 
the  fisheries  committee  think  right,  but  conditions 
and  restrictions  may  be  laid  down  by  the  coimcil  or 
cooncils  representing  the  areas  that  have  to  bear  the 
charge,  and  those  conditions  and  restrictions,  if  laid 
down  properly  and  in  time,  may  be  observed  by 
the  fisheries  conunittee.  One  of  the  important  ques- 
tions— indeed,  the  crucial  question  in  the  case — ^is, 
when  those  conditions  and  restrictions  are  to  be 
imposed.  Then  section  10  provides  that  '^the 
expenses  of  a  local  fisheries  committee,  so  far  as 
payable  by  a  county  council,  shall,  according  as  is 
provided  hv  the  order  providing  for  the  constitution 
d  the  local  fisheries  committee,  be  general  or  special 
cxpeoses  witbin  the  meaning  of  the  Local  Govern- 
ment Act,  1888,  and  if  special  expenses  shall  be 
charged  in  manner  directed  by  the  order."    Section 


11  provides  that  "an  order  providing  for  the  cdh-  ^ 
stitution  of  a  local  fisheries  coinmitte<B  inay  contain 
such  regulations  consistent  With  thii^  Act  ivith  r'espiBct 
to  the  number  and  ihode  of  Appointment  of  the 
members  of  the  oomilaittee,  and  wifli  respect  to  other 
matters  I'elating  to  the  constitution  of  the  committee, 
as  may  seem  expedient  to  the  Board  of  Trade. "  So 
it  will  be  seen  that  whOe  the  Act  in  general  terms 
points  out  what  is  to  be  the  mode  for  obtaining  the 
appointment  of  a  fisheries  committee  and  ^omb 
general  outline  as  to  the  constitution  of  that  bodjr 
and  as  to  its  functions,  it  leaves  a  great  many  matters 
to  be  filled  in  by  the  ptovisions  of  the  order  of  the 
Board  of  Trade,  which  itself  is  the  efficient  Act  for 
the  cotoslitution  of  the  fisheries  committee,  and  that 
order  may  contain  such  regulations,  always  consistent 
with  the  Act,  in  respect  of  the  number  and  mode  of 
appointment  of  the  members  of  the  committee,  and  in 
respect  of  other  matters  relating  to  the  constitution 
of  the  committee  as  may  seem  expedient  to  the  Board 
of  Trade. 

Now,  application  having  been  made  to  tho  Board 
of  T^de,  we  must  assume  that  all  the  proper  steps 
were  taken  by  the  Board  of  Trade,  and  we  must  also 
assume  that  the  order  which  was  otL  the  9th  of  ituly, 
1890,  made  by  the  Board  of  Trade  constituting  the 
North-Eastem  Sea  fisheries  Committee  was  a  valid 
order,  and  within  the  jurisdiction  given  to  the  Board 
of  Trade  under  the  Act  to  which  I  have  referred. 
But  it  is  necessary  that  t  should  call  attention  in 
some  detail  to  the  provisions  of  the  order.  It 
recites  that  application  has  been  made  to  the 
Boiurd  of  Trade  by  certain  coimcils.  It  then  recites 
that  certain  other  places  in  addition  to  the  councils 
appear  to  be  interested  in  the  proposed  district.  It 
then  further  recites  that  they  had  caused  a  circulation 
to  be  made  of  the  (L*aft  proposal,  and  had  considered 
certain  objections  and  so  on  made.  Thereupon,  by 
clause  1  of  what  I  may  call  the  enacting  part  of  this 
order,  the  sea  fisheries  district  is  created  and  its 
boundaries  are  set  out  in  detail.  On  that  I  need  not 
dwell.  Clause  2  deals  with  the  constitution  of  the 
committee  :  *'  A  local  fisheries  committee  shall  be 
constituted  for  the  regulation  of  the  sea  fisheries 
carried  on  within  the  said  district."  Then  it  provides 
that  such  committee  shall  be  a  joint  conamittee  of  the 
councils  of  Durham,  of  the  North  Riding  of  York- 
shire (that  is  the  county  council  in  question),  of  the 
East  Biding  of  Yorkshire,  and  of  various  other  places, 
including  certain  borough  coimcils — South  Shields, 
Sunderland,  and  so  on ;  that  it  shall  consist  of  forty 
members,  two  appointed  by  the  County  Council  of 
Durham,  four  by  the  Coimty  Council  of  the  North 
Biding  of  Yorkshire,  four  by  the  County  Council  of 
the  East  Riding,  and  so  on,  and  various  other  provi- 
sions with  which  I  need  not  deal,  including  the 
boroughs  to  which  I  have  referred,  representing 
altogether  some  twenty  members,  with  the  addition 
of  twenty  members  representing  the  fishing  interests 
of  the  district,  and  one  from  the  Board  of  Con- 
servators of  the  Tyne  Fishery,  another  from  the  Wear 
Fishery,  another  from  the  Tees  Fishery,  and  so  forth, 
and  fourteen  members  by  the  Board  ox  Trade — that  is 
to  say,  six  boards  of  conservancy  members  and  fourteen 
nominated  by  the  Board  of  Trade.    So  that  you  have 

got  the  forty  members  altogether.  "  The  members  to 
e  appointed  by  the  councils  shall  be  appointed  in 
each  year  at  the  usual  quarterly  meeting  of  the  said 
councils  respectively  held  in  the  month  of  November." 
That  will  be  found  to  be  not  unimportant.  "  The 
members  to  be  appointed  by  the  boards  of  salmon 
conservators  and^  by  the  Board  of  Trade  shall  be 
appointed  in  each  year  before  the  9th  of  November." 
Then  comes  this  provision,  which  is  also  important. 
**  All  the  members  shall  retire,  and  the  new  members 
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shall  come  into  office  in  each  year  on  the  9th  day 
of  November."  I  refer  to  that  because  it  makes 
intelligible  what  at  first  sight  did  not  seem  to  me  so, 
ih  spme  of  the  observations  of  Vaughan  Williams,  J., 
in  lieg»  v.  Mayor  of  Plymouth,  where  he  spoke  of  the 
appointment  each  yeaf ,  or  the  re-appointihent  each 
vear  of  the  fishery  inspector.  It  wotdd  appear  from 
the  constitution  of  this  body  that,  unlike  most  similar 
bodies,  as  to  which  the  usual  provision  is  that  a 
certain  proportion  of  them  retire  annually,  it  seems 
to  be  the  scheme  of  the  constitution  of  this  body  that 
they  shall  all  retire,  being  capable  of  re-election,  but 
thai  they  shall  all  retire  at  the  end  of  each  year.  So 
tliat  there  would  seem  to  be,  therefore,  a  moment  of 
time  when  the  ^sheries  committee  did  not  exist. 
Therefore  there  does  seeni  to  have  been  ground  for 
the  language  used  by  Vaughan  Williams^  J.,  in  the 
Plymouth  case,  in  which  he  spoke  of  the  re-appoint- 
ment annually  of  the  fishery  inspector.  Clause  2 
then  goes  on  to  say :  *'  Provided  that  the  first 
members  to  be  appointed  by  the  coimoils  and  by  the 
boards  of  salmon  conservators  shall  be  appointed  at 
the  meeting  of  each  body  respectively  held  next  after 
the  coming  into  force  of  this  order,  and  the  first 
tneml)ers  to  be  appointed  by  the  Board  of  Trade  shaU 
be  appointed  before  the  1st  of  September  next,  and 
that  the  first  members  of  the  committee  shall  come 
into  office  on  the  1st  of  September  nesct,  and  shall 
retire  on  the  9  th  of  November,  1891.  Betiring  members 
shall  be  eligible  for  re-appointment."  Now  I  come  to 
something  that  is  more  material.  "  Except  as  pro- 
vided by  section  6  of  the  Act " — that  is  the  section 
which  deals  with  restrictions  which  may  be  laid  down 
as  to  expenditure  by  the  coimcil  or  councils — "  no 
council  shall  make,  vary,  or  revoke  any  regulations  or 
standing  orders  respecting  the  quorum  or  proceedings 
of  the  committee  hereby  constituted,  or  as  to  the 
area  within  which  it  is  to  exercise  its  authority,  pro- 
vided that  any  council  may  make  a  regulation 
requiring  the  committee  to  submit  to  each 
council  once  in  each  year  an  estimate  of  expenses 
proposed  to  be  incurred  by  them  under  the  Act, 
and  once  in  each  year  a  printed  abstract  of 
their  account  for  the  preceding  year,  and  to  afford  to 
any  person  or  persons  appointed  for  the  purpose  by 
the  council  access  at  all  reasonable  times  to  the  books 
containing  their  accounts."  Thenit  proceeds :  **  Subject 
to  any  restrictions  or  conditions,  made  under  section  6 
of  the  Act,  the  committee" — that  is,  the  fisheries 
committee — *' shall  not  be  required  to  report  its 
proceedings  to  any  council,  nor  shall  its  acts  or 
proceedings  be  submitted  to  any  council  for 
approval." 

Now  we  come  to  deal  with  the  only  remaining 
clause  which  it  is  necessary  to  refer  to,  but  which  is 
the  one  dealing  with  the  mode  in  which  the  burthen 
of  expense  is  distributed  and  borne.  "  The  expenses  of 
the  oommittee,  other  than  those  which  may  be  re- 
quired to  be  incurred  under  section  8  of  the  Act,  shall 
be  chargeable  as  follows:"  two-twentieths  by 
Durham,  four-twentieths  by  the  North  Bidine,  two- 
twentieths  by  this  autliority,  one-twentieth  by  that 
authority,  and  so  on,  till  the  entire  twenty-twentieths 
are  distributed.  Now,  it  is  important  in  this  con- 
nection, therefore,  to  observe  that  it  is  not  possible 
to  increase  the  burden  upon  any  one  of  those 
expense-bearing  areas — ^that  is  to  say,  once  the 
amount  of  the  exi>enses  has  been  determined,  it  is 
clear  that  that  is  an  estimate  not  of  expenses 
that  have  been  incurred,  but  of  expenses  for 
a  year  to  be  incurred.  Once  that  figure  is 
determined,  then  the  North  Bidinff  can  only  be 
charged  with  four-twentieth  parts  oi  that  expense. 
And  the  object  of  that  on  consideration,  of  course, 
will  be  apparent.    When  we  come  to  the  considera- 


tion of  that  which  is  of  the  real  consequence  in  fim 
case  namely,  whether — after  there  has  been  sa 
estimate  of  the  e^fpenses  which  the  sea  fisherisB 
committee  have  oome  to  the  conclusion  it  neoesaaiy 
to  be  made  or  provided  for  in  the  coming  year,  in 
order  to  give  effect  to  the  objects  of  the  ^t,  and  to 
the  objects  for  which  they  were  created — ^it  is  possihle 
for  one  of  the  councils,  whether  borough  or  cauntj, 
to  say,  **  We  object  to  this  item  or  that  item  la  tiiai 
e:tpenditure,  and  we  decline  to  be  responsible  to  con- 
tribute oar  quota  towards  that  expenditure"?  Of 
course,  if  that  contention  were  in  the  results  found 
to  be  wdl  founded,  the  consequences  dearly  would  be 
that  it  would  be  in  the  power  of  one  of  these  bodies, 
it  may  be,  to  defeat  the  whole  operation  of  the  Act, 
because  it  must  be  assumed  that  the  estimate  of  the 
necessary  expenditure  was  an  estimate  of  what  the 
oommittee,  after  careful  inquiry,  had  arrived  at  the 
conclusion  was  necessary  to  be  expended  ;  and  if  one 
of  tiie  bodies  upon  whom  the  burden  of  expense  falls 
says  **I  will  not  contribute  my  share,"  where  is  the 
provision  by  which  his  defalcation  can  be  made  good? 
There  is  none.  As  I  pointed  out,  the  quota  of  the 
other  expense-bearing  authorities  or  areas  cannot  be 
increased. 

I  have  said  aU  that  is  necessary  both  as  to  the 
provisions  of  the  Act,  and  as  to  the  order  made  under 
the  authority  of  the  Act,  and  nowit  isneoeasary,  to  bring 
the  matter  to  the  point,  to  state  the  facts  in  the  ordsr 
of  time.    The  order  of  the  Board  of  Trade  was  made 
on  the  19th  of  July,  1890.    The  committee  was  ap- 
pointed, and  presumably  elections  have  gone  on,  aoid 
estimates  of  expenses  made,  those  expenses  borne  by 
the  several  constituent  bodies,  to  use  a  brief  exms* 
sion,  for  1891, 1892, 1893, 1894, 1895,  and  1896.    Hov 
far  the  personnel  of  the  sea  fisheries  committee  vaa 
iJtered  we  do  not  know,  nor  is  it  material  to  inquire. 
Either  the  same  members  were  re-elected  or  fredi 
members  elected  annually  in  their  place.     But  ths 
fact  is  that  the  fishery  officer,  who  is  now  acting  far 
the  sea  fisheries  committee,  was  appointed  on  the 
10th  of  Julv,  1895,  and  having  since  been  oontioued. 
in  1896  and  1897,  in  his  appointment,  must  be  taksa 
to  have  been  re-appointed  at  the  beginning  of  etch 
successive  year ;    there  has  been  no  exercise  of  the 
power  given  to  the  county  council  or  councils  to  maks 
any  restrictions  or  an^  conditions  whatever,  and  it 
would  seem,  and  certainly  does  seem,  that  upon  the 
mere  statement  of  those  facts  there  is  an  end  to  any 
arguments  tending  to  or  endeavouring  to  show  thai 
the  council  of  the  Noith  Biding  is  to  escape  liabilitf, 
because  the  words  are :  '*  Subject  to  any  restrictions 
or  conditions  as  to  expenditure  made  by  the  cooneil 
or  councils  by  whom  a  local  fisheries  conoanittee  ta 
appointed,  the  committee  may  appoint  sooh  fishery 
officers  as  they  deem  expedient  for  the  purpose  of  en- 
forcing the  observance  within  their  district  of  bye- 
laws  made  by  the  committee."    Therefore  it  is  ctear 
that  the  restrictions  and  conditions  are  restrictioiu  and 
conditions  that  must  precede  the  appointment  of  sodt 
fishery  officers,  and  it  is  equally  clear  that  the  a^ 
pointment  of  such  fishery  officers  as  the  sea  fisheries 
conmiittee  deem  expedient,  embraces  oonsequentlysiidi 
expenses  of  equipment,  whatever  direction  that  equip- 
ment may  take,  as  shall  enable  that  officer  and  tiioss 
offieers  to  discharge  the  duties  entrusted  to  tiiem,  and 
cast  upon  the  sea  fisheries  oommittee  by  the  statute  and 
by  the  order  of  the  Board  of  Trade.    That  wonld  reallT 
seem  to  me  quite  enough  to  end  the  case,  but  I  think 
it  may  be  well  that  I  should  examine  the  mattar 
a  little  further.      It  will  follow,  if  I  am  right  as 
far,  that  the  North  Biding  neither  singly  (if  it  ooold 
do  so  c^ectually,  which  I  do  not  think  it  oonld)  nor 
in  concert  with  others,  having  nuule  any  resUictiqtt 
or  conditions  as  regards  the  estimate  for  the  year  in 
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q[iM8tion,  are  bound  to  pay  their  qaota  as  that  quota 
H  fixed  by  the  Board  of  Trade  Order. 

On  the  19th  of  January,  1898,  the  sea  fisheries 
oommittee  resolved,  by  their  sub-committee,  that  it 
▼ould  be  better  to  buy  rather  than  to  go  on  hiring  a 
Tosel  for  the  use  of  their  fishery  officer.  They  made 
an  estimate  of  the  expenses,  and  arrived  at  the  con- 
dosion  that  that  would  involve  the  expenditure  of 
£2,500  on  the  purchase  of  a  vessel,  and  £360  for  the 
maintenance  of  that  vessel  for  one  year,  making  a 
total  of  £2,860.  That  was  merely  the  resolution  of 
&e  sub-committee ;  it  was  not  the  act,  therefore,  of 
&e  iea  fisheries  committee  itself.  But  apparently 
tiieyhad  a  further  committee,  called  the  expenses 
oooisiittee,  or  the  executive  oommittee,  and  the 
iQsclution  or  recommendation  of  the  sub-committee 
came  before  them,  and  was  approved  of,  and  finally 
it  comes  before  the  sea  fisheries  committee  as  a 
oollective  body  and  was  passed,  so  far  as  the  evidence 
diows,  unanimously.  On  the  22nd  of  January,  1898, 
a  precept  was  issued  by  the  sea  fisheries  com- 
mittf  e  to  the  County  Council  of  the  North  Riding 
to  pay  its  share,  amounting  to  £572,  and  up  to 
iliat  point  no  objection  whatever  was  made  as 
to  what  the  sea  fisheries  committee  were  pro- 
posing to  do  or  to  what  they  had  done.  And  it  is 
foither  to  be  observed  that  although  clause  2  of  the 
Older  constituting  the  committee  gives  to  any 
eoundl  the  right  to  make  a  regulation  requiring  the 
Ma  fisheries  committee  to  submit  to  such  council  an 
fisiimate  of  the  year's  expenses  proposed  to  be  in- 
euired,  no  such  regulation  has  been  made  by  the  North 
Siding  County  Council,  nor,  so  far  as  we  know,  by  any 
qI those  councils.  It  seems  to  me.  therefore,  as  plain  as 
■ajthiDg  can  well  be.  that  this  North  Riding  council 
esnnot  now  say,  "  We  object  to  this  expenditure ;  we 
tidnk  this  exf>enditure  is  unwise,  and  we  decline  to  pay 
oar  part."  To  allow  such  a  repudiation  at  such  a 
ibge  would  be  to  render  the  whole  scheme  contem- 
^■ted  by  the  Act  and  by  the  order  unworkable,  and 
would  put  it  into  the  power  of  one  council  of  a 
boroagh  or  a  county  to  defeat  the  whole  object. 
for  i^ance,  to  illustrate  again  what  I  have  pre- 
muly  adverted  to,  if  the  North  Riding  are  right  in 
Has  repudiation,  where  is  the  £572,  which  is  part  of 
file  supposed  necessary  expenditure  for  this  year,  to 
some  fiom  ?  It  cannot  come  from  any  of  the  other 
sontribnting  bodies,  for  their  quota  of  the  total 
expenses  is  fixed  by  the  order,  and  cannot  be  altered. 

Kow,  following  upon  the  issue  of  the  precept,  the 
Sbrth  Riding  council  instruct  their  representatives  to 
oppose  the  sememe,  and  accordingly  a  motion  was  made 
some  time  in  the  month  of  March  in  the  sea  fisheries 
committee  which  practically  was  for  the  purpose  of 
sadeavooring  to  undo  the  work  of  the  council,  but 
it  was  rejected  by  a  large  majority.  It  is  not  unim- 
portant to  observe  the  character  of  that  resolution. 
At  tiieir  meeting  held  on  the  11th  of  May  they  passed 
this  resolution :  "  Pursuant  to  the  resolution  adopted 
on  the  16th  of  March,  the  requisite  steps  shall  be 
Ukea  to  protect  the  ratepayers  in  the  Ridiu^  from 
lialnlity  in  respect  of  the  expenditure  incurred  by  the 
eommittee ;  that  the  amount  being  the  total  amount 
of  the  accounts  recommended  for  payment  by  the 
fiiiBDoe  committee  be  reduced  by  £572,  being  the 
mount  of  the  precept  of  the  sea  fisheries  committee, 
ad  that  in  pursuance  of  the  Sea  liberies  Reg^ulation 
Act  of  1888,  the  county  council  restrict  the  expen- 
ditnre  to  which  it  would  be  liable,  to  expenditure  the 
SontributioQ  of  which  payable  by  the  county  council 
AaQ  oot  exceed  £150  in  any  one  year.''  Now,  see, 
fterefore,  what  they  propose.  They  say,  "  Although 
wt  have  not  a  priori — that  is  to  say,  before  the  ap- 
pointment or  re-appointment  of  these  fishery  officers — 
Mid  down  any  re^riction  or  condition,  and  although 


we  have  not  even  passed  any  regulation  of  our  own 
body  requiring  the  sea  fisheries  committee  to  furnish 
us  with  an  estimate  of  the  proposed  expenditmre,  yet, 
Uie  whole  tlung  having  been  done  and  considered  by 
the  sea  fisheries  committee,  we  now  object."  They 
cannot  be  heard  to  say  so. 

I  think,  therefore,  that  this  case  is  a  very  dear 
case.  I  quite  agree  that  cases  may  be  put  as^  to 
whidi  questions  of  more  or  less  difficulty  may  arise, 
and  it  may,  from  the  public  and  important  character 
of  this  question,  be  well  to  say  a  word  or  two  about 
them.  It  was  argued  before  us  that  any  one  council 
might  lay  down  restrictions  or  conditions,  and  that, 
to  consider  the  case  in .  the  concrete,  when  they  were 
sending  their  representatives  and  electing  their 
representatives  at  the  end  of  the  year  and  before  the 
beginning  of  the  next,  they  might  elect  their  repre- 
sentatives and  say:  We  elect  you  subject  to  this 
restriction  or  condition — namely,  that  no  expense 
shall  be  incurred  by  the  sea  fisheries  committee  which 
will  involve  a  greater  contribution  on  the  part  of  the 
County  Council  of  the  North  Riding  than,  say,  £150. 
Would  that  be  legal  ?  Would  that  be  within  their 
compass  ?  It  seems  to  me  it  would  not.  It  seems 
to  me  to  be  apparent  that  the  time  at  which 
the  conditions  for  the  constitution  of  that  body 
ought  to  be  framed  certainly  is,  if  not  at 
the  original  constitution  of  the  sea  fisheries  oom- 
mittee by  the  agreement  and  assent  of  all  the 
contributmg  authorities,  certainly  before  any  expense 
has  been  incurred  by  the  committee  by  the  appoint- 
ment of  its  officers.  Therein  one  is  wcdl  f  oimded  by 
the  express  words  of  the  Act  itself.  But  assuming 
that  objection  is  made  before  the  appointment  of  the 
officers,  it  cannot  be  said  that  the  oDJection  of  one  of 
the  constituent  and  contributing  bodies  is  enough  to 
create  a  restriction  or  condition  within  the  meaning 
of  section  6.  It  seems  to  me  that  there  must  be  an 
agreement  amongst  all  the  bodies  concerned,  and  that 
it  does  not  lie  within  the  power  of  any  one  of  them  to 
say  :  "  This  is  a  restriction  which  I  insist  upon  being 
observed  in  the  action  of  the  sea  fisheries  com- 
mittee, or  cdse  I  do  not  come  under  a  liability  under 
the  scheme."  To  admit  of  that  interpretation  of  the 
statute  would  enable  one  body  that  took  a  short- 
sighted view,  it  may  be,  of  its  own  interests,  a  body 
that  thought  that  it  was  contributing  more  than  it 
was  gaining  by  the  scheme,  to  defeat  the  whole 
scheme,  and  to  prevent  the  operation  of  the  Act  which 
was  intended  to  proceed  upon  this  just  principle,  to 
give  effect  to  what  was  believed  to  be  a  great  public 
object  in  the  preservation  and  regulation  of  our 
fisheries,  and  at  tiie  same  time  to  construct  an 
equitable  scheme  by  which  the  burthen  of  carrying 
out  that  object  should  be  borne  by  those  who  were 
interested  in  it.  But  to  allow  each  one  of  the  con- 
stituent or  expense-bearing  or  contributing  bodies 
to  judge  for  itself  what  was  the  measure  of  its  gain, 
and  what  ought  to  be  the  measure  of  its  contribution, 
would,  as  it  seems  to  me,  wholly  and  entirely  defeat 
the  Act  of  Parliament.  I  think,  therefore,  that  the 
precept  has  been  properly  issued,  and  the  mandamus 
to  enforce  it  must  go. 

Wills,  J. — I  entirely  agree  in  everything  which 
my  lord  has  said,  and  I  probably  should  have  said  no 
more,  except  that  the  case  is  a  very  important  one, 
and  it  raises  points  which  have  not  been  discussed 
before,  and  as  I  have  penned  a  judgment  I  think  I 
ought  to  deliver  it. 

The  substasitial  question  in  the  case  is.  What 
is  the  meaning  of  section  6,  sub-section  1,  of  the 
Sea  Fisheries  Regulation  Act,  1888.  "The 
committee."  that  section  says,  "may  appoint  such 
fishery  officers  as    they    deem   expedient"    (which 
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means,  I  presume,  as  they  deem  it  expedient  to 
appoint),  **  subject  to  any  restrictions  or  conditions 
as  to  expenditure  made  by  the  council  or  oounoUs  by 
whom  a  local  fisheries  committee  is  appointed/'  The 
English  is  not  very  good,  and  the  phraseology  is  not 
very  accurate.  No  fisheries  committee  is  appointed 
by  a  council  or  by  councils.  The  meaning,  however, 
is  dear,  and  the  phrase  should  be  read :  ''  Subject  to 
any  restrictions  or  conditions  as  to  expenditure  made 
by  the  council  or  coundls  by  whom  members  of  a 
local  fisheries  committee  are  appointed.**  The  fisheries 
committee,  it  is  obvious  from  section  2,  is  to  consist 
partly  of  members  appointed  by  councils  which  will 
have  to  provide  the  funds*  and  partly  of  at  least  an 
equal  number  of  members  representing  bodies  of 
conservators  or  other  interests  who  provide  no  funds. 
It  was  therefore  reasonable  to  give  some  control  over 
expenditure,  to  the  paymasters.  Accordingly,  if 
there  be  but  one  council  providing  the  funds,  that 
council  may  impose  restrictions  as  to  expenditure, 
but  if  there  be  more  than  one  council,  how  can  any 
one  counoU  by  itself  impose  restrictions  on  the 
expenditure,  or  on  its  own  contribution  ?  The  two 
pbrases  come  to  the  same  thing,  for  if  the  one  council 
uan  impose  restriction  on  its  own  contribution,  it 
thereby  must  impose  a  restriction  on  the  total  expen- 
diture, which  is  a  definite  multiple  of  the  contribution 
of  eadi  council.  I  cannot  think  this  the  meaning  of 
the  section,  as  it  would  put  it  in  the  power  of  any  one 
council  to  cripple  or  destroy  any  effective  work  on 
the  part  of  the  committee.  The  restrictions  must  be 
imposed  by  the  councils — that  is,  by  the  agreement  of 
all  the  councils.  This,  I  think,  is  made  plainer  by 
the  enactment  of  section  1,  sub-section  3,  which  says 
that  "the  law  relating  to  committees  and  joint 
committees  of  county  councils  shall,  subject  to 
the  provisions  of  the  order  oonstitutinff  a  local 
fisheries  committee,  apply  to  the  local  fisheries 
committee  in  like  manner  as  if  the  powers  and  duties 
of  that  committee  were  powers  and  duties  transferred 
by  the  Local  Government  Act  of  1888  to  the  council 
or  councils  represented  on  the  committee  and 
delegates  to  the  committee  by  the  said  council  or 
councils.*'  By  section  81,  sub-section  1,  of  the  Local 
Government  Act  of  1888,  it  is  provided  that  any 
county  council  or  councils  may  join  in  appointing  out 
of  their  respective  bodies  a  joint  committee  to  whom 
by  sub-seotion  2  any  county  counoU  taking  part  in 
the  appointment,  may  delegate  any  power  mich  such 
coun^  council  might  exercise  for  the  purposes  for 
which  the  committee  is  appointed ;  and  by  sub-section 
4,  "  subject  to  the  terms  of  delegation,  any  such  joint 
committee  shall,  in  respect  of  any  matter  delegated  to 
it,  have  the  same  power  in  all  respects  as  the  councils 
and  courts  appointing  it,  or  any  of  them.*' 

Now,  it  is  quite  plain  that  the  terms  of  delegation 
spoken  of  must  necessarily  be  the  same  in  iJl  the 
resolutions  of  delegation,  or  else  the  scheme  would  be 
unworkable,  and  in  Hke  maimer  the  work  of  the 
fishery  committee  could  not  be  carried  on  unless  the 
restrictions  or  conditions  relating  to  expenditure,  if  any, 
wereidenticalinthecaseof  eachof  thecooncils  imposing 
them.  Unless,  therefore,  there  be  unanimity  on  the  part 
of  the  several  councils  concerned  there  can  be  no  opera- 
tive restrictions  under  section  6.  In  this  instance 
there  were  none  at  all  by  any  of  the  councils  until 
the  resolution  of  the  North  Biding  council  of  the 
11th  of  May,  1888,  and  as  those  restrictions  were  not 
concurred  in  by  the  other  councils,  they  are,  in  my 
opinion,  inoperative. 

It  was  urged  upon  us  that  the  provision  con- 
tained in  the  order  of  the  Board  of  Trade  that 
any  council  may  make  a  regulation  requiring  the 
committee  to  submit  to  such  council  once  in  each 
year  an  estimate  of  expenses  proposed  to  be  incurred 


by  them  under  the  Act,  and  once  in  each  yssc  s 
printed  abstract  of  their  accounts  for  the  preosd- 
ing  year,  and  to  afford  to  any  person  or  persons 
appointed  for  the  purpose  by  the  councQ  acoeas  st 
aU  reasonaUe  times  to  the  books  containing  ^bat 
accounts,  would  be  fruitless  unless  the  coandfooald, 
aftor  A-ri^fnining  the  estimate  and  accounts,  pasi  «a 
effective  resolution  to  limit  the  expenditure.  Bat, 
that  consequence  does  not  follow.  Auy  reasonable  or 
weU-consiaiBred  objection  to  the  nature  or  extent  ci 
proposed  expenditure  coming  from  any  of  the  con- 
tributory councils  would  be  sure  to  meet  with  careful 
attention  by  the  committee,  and  the  oonaideralaoo. 
of  estimates  and  accounts  by  the  several  counoils 
would  enable  them  to  request  their  appointed, 
members  to  represent  to  the  committee  the  objeo- 
tions  entertained.  I  am  well  aware  that  cues  of! 
apparent  hardship  may  be  conceived  as  possible 
under  this  legislation,  but  the  answw  is  that  all 
legislation  of  tlus  kind  is  practical,  and  can  mr^j  m 
much  as  aim  at  completeness  or  perfection,  and  I  hsvt 
no  doubt  that  the  good  sense  of  the  various  bodies 
represented  on  the  committee  and  of  the  members  of 
the  committee  itself  may  safely  be  trusted  to  enable 
the  important  work  of  the  committee  to  b-4  done  with 
a  due  regard  to  tiie  various  interests  represented,  •' 
without  injurious  friction  or  serious  injustice 
anyone  concerned.  By  the  order  of  the  Board 
Trade  all  the  members  of  the  committee  go  out 
office  every  year,  and  therefore  the  opportnni^ 
occurs  once  a  year  of  chang^ingthe  peraonnd  of  " 
committee,  and  of  imposing  any  restrictions  i^i 
expenditure  as  to  which  the  councils  interested  ma; 
be  unanimous.  This  provision  probably  is  a  suffici^ 
safeguard  against  things  going  seriously  wrong  in 
matter  of  expenditure  or  anywing  else. 

For  these  reasons  I  am  of  opinion  that  the  role 
a  mawiamus  should  be  made  absolute. 

Rule  made  aheoluie. 

Solicitors  against  the  role,  Lowe  A  Co. 

SoHoitors  in  support  of  the  rule.  Hicks,  Davis,  t 
Hunt, 
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From  C.  A.  1 
(England).  J 

Bevelstoxs  v.  CoMMissioiaBBS  OF  Inuutd 

BsvEzruE.  (a.) 

Inland  revenue — Stamp  duty — Foreign  eecuriiy  itmed  is 
ike  United  Kingdfym— Stamp  Ad,  1891  (54  A  55  FtVi. 
c.  39),  s.  82,  ml'Wdion  1  (6)  (i.). 

Th/t  hond  of  an  Am/erioan  railway  company,  payaNi 
to  bearer,  contained  a  clause  on  the  face  of  the  bond: 
**  This  bond  shall  not  be  vcUid  for  any  purpose  unleu 
authenticated  by  the  certificate  Iiereon  indoried  of  the 
trustee,  .  .  ."  This  instrument  had  been  executed  in  the 
United  States  and  delivered  to  a  trust  company,  whi^ 
was  to  ad  as  trustee;  bui  the  certificate  was  unsigned, 
and  the  instrument  ujas  transmitted  in  th<U  state  is 
London,  where  the  certificate  wcu  signed  as  required,  ami 
the  bond  issued  to  the  holders. 

Held,  that  the  bond  wcu  a  marketable  security  both 
made  and  issued  in  tJie  United  Kingdom  urithin  the 


(a.)  Beported  by  G.  H.  GaAPTOV,  Esq.,  Barrister- 

at-Law. 
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•meamng  of  section  82,  iub-iedion  1  (6)  (!.},  0/  i?ie  Stamp 
Ad,  1891. 

Deeisifm  of  the  Gonrt  of  Appeal  (46  TT.  R.  98,  [1898] 
.\Q,B,  78)  affirmed. 

Tbis  wag  an  apppal  by  the  plaintiff  from  an  order  of 
ihe  Court  of  Appeal  (A.  L.  Smith,  Rigby,  and  Collins, 
;LJJ-)-  reported  snh.  nowi.  Baring  ▼,  Cnmmisnion^a 
Id/  Inland  Bevenm,  46  W.  R.  98,  [1898]  1  Q.  B.  78, 
affirmini;  a  ju<l^ment  of  the  Bivisinnal  Conrt. 

Both  the  Diinsional  Conrt  and  the  Court  of  Appeal 
)i«d  held  that  the  bond  was  issned  in  the  United 
Kingdom  within  the  meaning  of  the  sub-section. 

Cohen,  Q.C.,  Bray,  Q.G„  and  Willes  Chitty,  for  the 
|)laintiff. — The  bond  was  issued  in  New  York.  The 
Itatule  speaks  of  the  original  issue.  There  was  no 
let  to  be  done  by  the  new  company  to  validate  the 
lends.  The  bondholders  could  require  the  certificate 
[Irom  Barings. 

Sir  R,  Finlay^  8.G.,  and  Danckwerts,  for  respondent, 
rere  not  called  upon. 

Earl  of  Halsbttbt.  L.C.  —  I  conf«»ss  that  it 
Ippean  to  me  that  there  is  not  much  difficult^  in 
letennining  this  case.  In  my  opinion  this  market- 
'  le  security  was  both  made  and  issued  in  London, 
[t  is  to  my  mind  immaterial  to  consider  the  origin  of 
dooament,  or  the  place  in  which  it  was  written, 
where  the  process  of  its  manufacture  originally 
tmmenced.  The  document  is  a  document  which 
len  completed  became  undoubtedly,  within  the 
leaning  of  the  statute,  a  marketable  security,  and 
marketable  security,  when  thus  completed,  is  for 
le  first  time  delivered  to  a  person  who  is  entitled  to 
dve  it  in  London.  I  think  that  was  an  issue  of 
lat  marketable  security  to  that  person  in  London, 
[t  was,  therefore,  I  think,  issued  in  London.  It  was 
alio,  however,  in  my  opinion,  made  in  London.  The 
eariier  history  of  the  transaction  is  immaterial.  We 
are  dealing  now  with  a  taxing  Act  which  imposes  the 
necessity  of  placing  a  stamp  upon  particular  instru- 
ments of  the  character  designated  and  described  by 
the  statote  itself.  The  statute  has  given  a  test  of 
what  is  a  marketable  security,  and  any  document 
which  has  that  character  and  is  issued  in  London  or 
made  in  London  is  liable  to  that  tax.  I  think 
that  this  document  was  issued  in  London.  Wa^  it 
made  in  London  ?  Its  conmiencement  was  in  another 
country,  but  it  cannot  be  denied  that  at  the  time 
when  it  first  reached  this  country  it  did  not  fill  the 
character  of  an  instrument  to  which  the  Act  has 
affixed  the  necessity  of  a  stamp  being  applied.  It  is 
admitted  that  when  it  got  to  London,  it  for  the  first 
time  fell  into  the  category  to  which  the  statute 
applies.  It  required  a  particular  signature ;  and  be  it 
ohaerved  that  we  are  here  not  dealing  with  those 
wider  questions  of  the  contractual  relations  between 
the  pttrties,  we  are  dealing  with  a  taxing  Act  which 
alBxiBB  to  a  particular  instruments  of  a  particular 
diaracter  the  necessity  of  having  a  stamp.  For  the 
first  time  in  London  this  instrument  gets  that  char- 
acter by  a  signature  affixed  in  London.  I  am  wholly 
unable  to  understand  why,  when  for  the  first  time  it 
oflsamea  that  character  and  falls  into  the  definition 
which  the  Act  of  Parliament  gives,  which  renders  it 
liable  to  stamp  duty,  one  should  do  more  than  look 
into  the  instrument  itself  and  see  whether  it  has  first 
sisiimwl  that  character  of  a  marketable  security,  in 
this  conntry.  For  my  own  part  I  think  the  case  ex- 
tremely putn,  and  that  the  instrument  was  both 
made  and  issned  in  this  country,  and  I  decline  to  go 
ioto  tiie  earlier  history  of  the  transaction,  to  see  who 
was  a  pArty  to  the  first  part  of  it,  and  who  was  a 
party  to  the  seoondpart.    To  my  mind  it  is  enough. 


to  say  that  this  document  first  assmned  that  ohar« 
acter  in  this  country,  and  in  that  character  was  for 
the  first  time  '*  issued  "  in  this  country  to  the  person 
entitied  to  receive  it.  Under  those  circumstances  it 
api)ears  to  me«  quite  independentiy  of  the  earir 
history  of  the  matter,  that  it  fills  the  charaoter  whidn 
the  Act  of  Parliament  contemplated  as  that  of  docu- 
ments which  were  to  be  subject  to  the  stamp  duty. 
Therefore,  though  I  cannot  agree  with  all  the  reasons 
given  by  the  judges  below,  I  think  that  the  judgment 
of  the  Court  of  Appeal  was  substantially  right,  and 
that  this  appeal  ought  to  be  dismissed  with  costs. 

Lord  Macnaohten. — I  am  of  the  same  opinion. 
In  my  opinion  these  bonds  were  both  made  and 
issued  in  this  country  within  the  meaning  of  the 
Stamp  Act.  I  think  that  they  were  "  made  "  when 
the  finishing  touch  was  put  to  them  and  they  became 
by  the  addition  of  the  certificate  valid  and  operative 
instruments  as  "  marketable  securities."  It  seems  to 
me  that  they  were  then  for  the  first  time  '*  issued  "  as 
marketable  securities.  Before  that  addition  was  made 
the  bonds  on  the  face  of  them  bore  the  statement 
that  they  were  not  valid  for  any  purpose.  I  cannot 
understand  how  any  document  can  be  issned  as  a 
marketable  security  which  proclaims  on  the  face  of 
it  that  it  is  not  a  marketable  security  at  all. 

Lord  MoBBis  concurred. 

Lord  Shand.  —  I  am  of  the  same  opinion.  I 
think  that  there  is  much  room  for  the  argument 
that  these  bonds  were  issued  in  the  state  in  which 
they  were  issued  in  America,  because  they  were 
documents  which  were  there  given  over  or  delivered 
by  debtors  practically  to  their  creditors  in  fulfilment 
of  obligations  previously  undertaken.  The  bond  in 
question  might  have  been  delivered  to  the  appellant 
himself,  but  instead  of  that  the  bonds  were  handed 
to  trustees  to  be  held  for  the  appellant  and  other  bond- 
holders in  fulfilment  of  obligations.  But  the  point  on 
which  my  judgment  turns  in  the  case  in  this,  that  when 
the  bonds  were  so  handed  and  issued  to  the  creditors 
entitled  to  them,  or  to  trustees  for  their  behoof,  they 
were  not  marketable  securities.  They  became 
marketable  securities  only  after  they  arrived  in 
England,  when  they  were  made  marketable  by  the 
certificates  there  signed;  and  we  therefore  have  an 
issue  here  of  a  document  essentially  different  from  that 
which  it  had  been  in  America.  What  had  been  an 
unmarketable  security  was  made  a  marketable 
security,  and  then  for  the  first  time  issued  as  such  in 
England.  It  appears  to  me  that,  in  these  cir- 
cumstances, the  dause  of  the  statute  applies,  and  that 
the  stamp  duty  which  the  Crown  insists  upon  became 
due.  In  short,  I  agree  practically  with  what  was  said 
by  Smith,  L.J. :  "  If  when  the  certificate  was  indorsed 
in  London  by  Mr.  Merritt  it  then  and  there  became  a 
marketable  security,  and  was  not  a  marketable  security 
until  that  period,  it  became  then  a  marketable  security 
issued  in  the  United  Kingdom."  On  that  ground  I 
am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Order  appealed  from  affirmed,  and  appeal  diemisied 

with  costs. 

Solicitors  for  the  appellant,  Bompas,  Bischoff, 
Dodgson,  Coxe,  ds  Bompas,  ; 

Solicitor  for  the  respondents,  F.  C,  Gore,  Solicitor 
of  Inland  Bevenue. 
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Deo.  7,  8,  12. 


From  Chan.  Diy. 
(Lmdley,  M.B.,  and  dutfy 
Vaughan  WilliamSj 

Ellah  v.  H.  F.  Mabtyk  &  Co.  (a.) 

Parent — Infringement — Threat  of  legal  proceedings — 
If^'tmction  —  Breach  —  Contempt  of  court —  Coki — 
PaterUa,  Designs,  and  Trade-Marks  Act,  1883  (46  A 
47  Vict.  c.  57),  «.  32. 

O,,  trading  as  M,  &  Co,,  had  been  restrained  hy  in- 
junction— in  an  action  brought  hy  E,  against  M,  i  Co. 
—  from  publishing,  either  verbally  or  otherwise^ 
any  statement  to  the  effect  that  an  injunction  had  been 
granted  against  E.  restraining  him  from  infringing 
certain  letters  patent,  and  also  from  threatening  E.  or 
any  of  E,*s  customers  with  any  legal  proceedings  or 
liability  in  respect  of  the  manufacture,  sale,  or  purchase 
of  a  certain  machine.  After  the  order  M.  <fc  Co.  circu- 
lated amongst  E.*s  customers  a  pamphlet  prepared 
by  the  A,  B.  Co.,  which  stated  in  effect  that 
M.  &  Co,  were  the  special  agents  of  the  A.  B.  Co.,  who 
loere  the  exclusive  makers  of  the  machine  in  question 
under  the  license  of  the  patentee,  and  who  intended  to 
prosecute  all  infringers  of  their  patents. 

On  motion  to  commit  C.  to  prison  for  contempt  of 
court  for  a  breach  of  the  injunction,  Bomer,  J.,  ordered 
C.  to  pay  the  costs  of  the  motion.     On  appeal. 

Held,  by  Lindlev,  M.B.,  and  Vaughan  WilliamB, 
L.J.  (dissentiente  Chitty,  L.J.),  thcU  the  injunction  was 
not  so  plainly  worded  to  prohibit  what  C.  had  done,  as  to 
justify  a  judicial  decision  that  a  breach  of  tfie  injunction 
tuid  beeu  committed. 

Per  Lindley,  M.B. — The  court  will  not  strain  the 
language  of  an  injunction  even  to  meet  a  case  which 
would  have  been  prohibited  if  foreseen. 

Appeal  of  the  defendants  from  a  decision  of 
Bomer,  J. 

On  the  22nd  of  July,  1898,  Bomer,  J.,  upon  the 
motion  of  the  plaintiffs,  which  was  treated  as  the  trial 
of  the  action,  granted  an  injunction  in  the  following 
terms:  That  the  defendants,  H.  F.  Martyn  &  Co.,  their 
servants  and  agents,  be  perpetually  restrained  from 
publishing,  either  verbally  or  by  circular,  letter, 
notice,  or  otherwise  howsoever  any  statements  that, 
or  to  the  effect  that,  injunctions  have,  or  an 
injunction  has,  been  granted  against  the  plaintiffs 
restraining     them  from    infringing    certain   letters 

Sktent,  No.  12,013  of  the  year  1887,  granted  to  one 
erbert  John  Allison,  or  any  other  letters  patent,  and 
also  from  threatening  the  plaintiffs  .or  any  of  the 
plaintiffift*  customers  with  any  legal  proceedings  or 
liability  in  respect  of  the  manufacture,  sale,  or 
purchase  of  the  duplicating  machioe  known  or 
described  by  the  defendants  as  the  '*  G^uine  Edison 
Mimeograph." 

After  the  order  the  defendants  circulated  amongst 
the  plaintiffi*  customers  a  pamphlet  headed  *'  The 
Genuine  Edison  Mimeograph/'  and  printed  on  the 
outside  were  the  words :  *'  H.  F.  Martyn  &  Co., 
■pedal  agents  for  the  A.  B.  Dick  Co.,  exclusive 
makers  for  the  world  under  authority  of  Mr.  T.  A. 
Biison."  On  the  back  of  it  was  printed  a  notice  as 
follows : 

*'  From  the  ofi&ce  of  the  A.  B.  Dick  Co.,  Chicago, 
June  24,  1896.  To  whom  it  may  concern.  Public 
notice  is  hereby  siven  that  we  are  the  exclusive 
makers  for  the  world  of  the  Edison  Mimeograph,  and  all 
supplies  for  same,  under  our  authority  so  to  do  through 

■ —  — 

(a.)  Beported  by  W.  Shallgboss  Ooddabd,  Esq., 

Banister-at-Law. 


the  inventor,  Mr.  Thomas  A.  Edison.    We 
declare  it  to  be  our  intention  to  prosecute  all  ii 
fringers  of  our  patents.     So-called  Edison  Uuiu 
graphs  and  supphes  made  by  other  parties  we  st 
as  fraudulent  imitations  of  goods  made  by  us, 
such  imitation  stuff  is  not  made  with  any  authorit] 
either  through  us  or  through  Mr.  Edison. 

"  (Signed}        A.  B.  Dick  Co." 

The  plaintiffs  moved  for  leave  to  issue  a  writ 
attachment  against  the  defendant  Tbomas   H. 
Cooke,  trading  as  H.  F.  Martyn  &  Co.,  or  in 
alternative  to  commit  him  to  prison  for  contempt 
court. 

Bomer,  J.,  on  the  18th  of  November,  1898,  made: 
order  except  that  the  respondent  should  pay  the  cost 
of  the  motion.    He  thought  that  the  respondent  bi 
committed  a  breach  of  the  injunction,  though 
intentionally. 

The  defendants  appealed. 

Moulton,  Q.C.,  and  J.  C.  Oraham,  for  the  appi-l 
lants. 

T.  Terrell,  Q.C.,  and  A.  J.  Walter,  for  the  resp. 
dents. 

Cur.  ado.  uuU. 

Dec.  12.— Lindlet,  M.B. — ^The  question  in  thisi 
peal  is  whether  the  defendant  has  committed  a  bi 
of  the  injonction.     [His  lordship  stated  the  facts, 
continued :]  The  learned  j  udge  has  come  to  the  condi 
sion  that  the  defendant  has  been  guilty  of  a  contem] 
of  court  by  infringing  the  injunction  against  thi 
The  question  is  of  some  importance.    I  am  unaUe 
agree  with  the  learned  judge.    To  threaten  is 
thmg ;  to  cbxsulate  threats  by  someone  else  is  anothf 
and  different  thing.    Primd  facie,  at  all  events,  tl ' 
statement  is  true.    Evidence  may  be  adduoed  to  proi 
that  the  circulation   of  threats  by   someone  else  I 
only  a  cloak  to  conceal  threats  really  made  by 
person  who  circulates  them.     Bat  there  is  no  evidc 
in  this  case  to  show  that  the  statement  made  by 
defendant  is  untrue.    He  says  in  his  affidavit  that 
pamphlet  complained  of  was  prepared  by  the  A. 
Dick  Co.  in  America,  and  was  sent  by  them  to  him 
their  agent  to  circulate.    He  f  mi^her  says  that 
pamphlet  was  not  one  of  the  documents  com[  ~ 
of  on  the  motion  for  an  in  j  miction.    The  A.  B.  Di 
Co.   were  not  parties  to  that  action,  nor  are  th< 
parties  to  the  application  to  commit  the  defend 
The  court  will  not  for  a  moment  tolerate  a  breach 
an  injunction,  bat  will  always  enforce  observance 
its  orders,  and  will  not  allow  itself  to  be  tricked 
trifled  with.    But  this  very  circumstance  renders 
incumbent  on  the  court  not  to  strain  the  language 
an  injunction,  even  to  meet  a  case  which  would  hal 
been  prohibited  if  foreseen.    To  imprison  a  man  is 
very  serious  matter,  and  although  the  defendant  has: 
been  imprisoned,  still  the  order  made  against  him  (t.< 
that  he  pay  the  costs  of  the  application  to  commit 
is  only  justifiable  on  the  ground  that  he  has  disol 
the  injunction  of  the  court,  for  which  disobedience 
might  probably  have  been  imprisoned  if  the  jud 
had  thought  proper  to  make  an  order  for  his  con 
mittaL    I  cannot  bring  myself  to  say  that  the  '^ 
junction  is  so  clearly  worded  as  to  extend  to  oircnli 
the  threats  contained  in  the  pamphlet     The  A. 
Dick  Co.  are  not  myths ;  they  are  real  traders ; 
defendant  is  their  agent :  the  threats  cxrcolated 
their  threats,  not  his.    He  does  not  threaten ; 
threaten,  and  make  their   threats  known   by 
That  he  might  be  restrained  from  circulating 
threats  is  very  likely,  and  I  will  assume  that  he 
I  have,  moreover,  no  doubt  that  these  threats, 
are  sent  to  the  plaintiffis*  customers,   are  a  S6ri< 
injury  to  the  plaintiffs.     But,  for  all  that»  in 
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ymion,  the  id  junction  as  worded  does  not  so  plainly 

ohibit  what  the  defendant  has  done  as  to  justify  me 

holding  jadidally  that  the  defendant  has  been 

Ity  of  a  breach  of  the  injanction.      The  order 

led  from  ought  to  be  discharged,  but  without 

its,  for  the  defendant  has  unquestionably  done  that 

rbich  was  eminently  calculated  to  lead  to  an  applica- 

Kon  for  his  committal,  and  that  which  Bomer,  J.,  and 

of  my  brothers  th^ik  is  a  breach  of  the  injunction. 

Fnder  these  circumstances,  although  the  defendant 

~  I,  he  cannot  reasonably  complain  of  the  appli- 

ion  made  against  him,  and  no  injustice  is  done  in 

>t  giving  him  any  costs. 

The  order  will  therefore   be   discharged  without 
tTiog  the  defendant  costs  either  here  or  below. 

Chittt,  L.  J. — I  differ,  though  with  regret.  Romer, 
.,  by  ordering  the  defendant  to  pay  the  costs  of  the 
lotiou  to  commit  him,  as  he  has  done,   adjudged 
1st  there  was  a  breach  of  the   order   for   which 
might   have   been    sent    to    prison.      In    the 
cercise  of  his   discretion   Bomer,  J.,  has  thought 
right  to  make  the  more   lenient  order  that  he 
loud  pay  the  costs  only.      But  his  opinion  was 
-nrst,    as    to  the    injunction    granted;    and, 
idly,  as  to  the  breach.     He  says  uiat  the  defen- 
it  must  not  actively  by  his  own  conduct  threaten, 
~  that  In  his  opinion  he  has  threatened  the  plain- 
er the  plaintiffs'  customers  with  legal  proceedings 
liability  in  respect  of  the  manufacture,  sale,  or 
ie  of  the  machine  referred  to  in  that  order 
in  his  opinion,  the  order  as  it  stands,  is  not 
ricted  to  legal  proceedings  by  the  defendant  or 
ibility  at  the  suit  of  the  defendant.    It  means  what 
says.    Now  I  take  the  order  and  read  it,  and  I  am 
ible  to  find  any  ambiguity  in  it.    Beading  it  as 
)u  must  re»d  it,  without  any  assistance  by  reference 
the  pleadings  or  the  )ike,  there  being  no  pleadings 
the  case,  and  having  nothing  to  refer  to  except  the 
rder  itself,   the   order    on    the    face  of   it    refers 
no    other   document    which    can   be    read    for 
purpose    of    limiting    or    expounding    or    ex- 
the  words  that  are  actually  found.    The 
part  of  the  injunction  is  from  threatening  the 
itifis,  or  any  of  the  plaintiffd'  customers,  with  any 
proceedings  or  liability.    That  is  not  an  in- 
>n  directed  to  threats  that  the  defendant  him- 
\U  will  take  any  legal  proceedings  or  attempt  to 
ipose  liability.    The  injunction  is  g^eral  in  terms. 
Bomer,  J.,  has  caid  (and  I  agree  with  him  in  this] 
rii  not  restricted  to  threats  made  by  the  defendant 
iself  that  he  will  take  the  steps  which  are  here 
~  led.    The  gist  of  the  injunction  is  threatening 
plaintiffs'  customers.    In  my  opinion  the  document 
has  been  issued  is  a  breach.    I  a^ree  that  it  is 
a  threat  by  the  defendant  himself  that  he  will 
te  proceedings,  but  it  is  a  threat  in  my  opinion  that 
ler  persons — ^namely,  the  A.  B.  Dick  Oo. — will  take 
kgs  fonnded  upon  their  patent.     I  think  it  is 
Lte  plain  that  what  has  been  done  is  within  the 
of  the  injunction,  but  I  say  that  merely  to 
kte  expressly  my  opinion  that  I  do  not  go  upon  any 
lestion  of  construing  the  injunction  so  as  to  make 
I  wider.     I  take  the  injunction  just  as  it  stands,  and 
[agree  with  Bomer,  J.,  that  there  is  a  breach. 
Something    was  said   during    the  argument  with 
'  rence  to  the  32nd    section   of  the  Patent   Act 
1883.       It   was    said    that    the    injunction   was 
ited    obviously  simply    under    that  section.     I 
that  argument  cannot  be  maintained.    There  is 
ig  to  show  that  the  defendant  against  whom 
injunction  went  was  a  person  who  claimed  to  be 
•patentee.     I  quite  asree  that  the  language  of  the 
Ijonction  follows  the  umguage  of  the  section.    There 
ij  hare  been   other   just   grounds   to  make  the 
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injunction  in  this  form.  It  is  a  settled  rule  that  you 
cannot  question  the  validity  of  the  order  on  a  motion 
to  commit,  but  if  the  order  is  wrong  in  terms  then  the 
court  may  allow  on  such  a  motion  the  matter  to  stand 
over,  in  order  that  the  defendant  sought  to  be 
committed  can  get  the  order  set  right  if  he  is  in  a 
position  so  to  do.  The  result,  in  my  judgment,  is 
simply  this :  I  think  there  is  a  plain  order  and  a 
plam  breach. 

Vattghan  Williams,  L.J.— I  agree  with  the 
judgment  of  the  Master  of  the  Bolls.  According  to 
my  reading  of  this  order  it  is  an  order  based  upon 
the  32nd  section  of  the  Act  of  1883,  and  under  those 
oircumstances,  if  that  is  the  meaning  of  the  order,  in 
my  judgment  there  is  no  breach  of  it. 

Appeal  aUovoed, 

Solicitors,  IngUy  Holmes^  <fe  8<yna;  Pritchard,  Engle* 
fiM,  &  Co. 


Nov.  30. 


From  Chan.  Div.  ^ 

(Lindley,  M.B.,  and  Ohitty  and  > 

Yanghan  WUliams,  L.JJ.)      j 

In  re  BiTSON. 

BiTSON  V.  BlTSOV.  (a.) 

PartnerBhip — Assets — Deposit  of  title-deeds  hy  partner  to 
secure  partnership  debt — Devise  of  real  estate — Suffi-^ 
ciency  of  partnership  assets  to  pay  debts  infuU — Real 
Estate  Charges  {Locke- King' a)  Act,  1854  (17  <fc  18 
Vict.  c.  113),  s.  1. 

A  testator  who  was  a  partner  in  a  firm  of  shipbuilders 
had  deposited  at  a  bank  the  title-deeds  of  a  real  estate 
belonging  to  himself  to  secure  the  partnership  overdraft. 
By  his  vnll  ht  specifically  devised  the  real  estate.  The 
partnership  assets  were,  at  the  testator's  death,  suffldeni 
to  pay  the  firm's  debts. 

Held,  affirming  Bomer,  J.  (46  IF.  R.  478),  that  the 
charge  only  extended  to  the  debts  of  the  partnership, 
and  that,  as  the  partnership  assets  were  sufficient  to  pay 
these,  no  part  thereof  was  a  charge  on  the  real  estate  of 
the  testcUor  comprised  in  the  memorandum  of  charge. 

Appeal  of  the  defendants  from  Bomer,  J.  (reported 
46  W.  B.  478). 

Onie  testator,  John  Bitson,  who  died  on  the  loth  of 
September,  1897,  was  in  partnership  with  his  brother 
as  timber  merchants  and  shipbuilders. 

In  August,  1896,  the  testator  had  deposited  the 
titie-deeds  to  certain  rent-charges  belonging  to  him 
with  a  bank  to  secure  the  partnership  overdraft, 
signing  at  the  same  time  a  memorandum  of  deposit ; 
he  also  gave  an  undertaking  to  execute  a  leg^  mort-> 
gage  if  oaJled  upon  to  do  so. 

By  his  will,  dated  the  21st  of  June,  1897,  the 
testator  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  upon  trust  for  his  wife  for 
Ufe  and  on  her  death  upon  trust  as  to  certain  real 
estate,  which  included  the  real  estate  charged  to  the 
bsnk,  for  his  son  absolutely,  and  as  to  all  the  residue 
of  his  real  and  personal  estate  upon  trust  for  his  (the 
testator's)  children  equally. 

At  the  testator's  death  both  his  private  account  and 
the  partnership  account  were  largely  overdrawn  at 
the  bank,  but  the  assets  of  the  partnership  were  more 
than  sufficient  to  cover  all  their  debts. 

The  executors  took  out  a  summons  for  the  deter- 
mination of  certain  questions  arising  in  the  adminis- 
tration of  the  estate.     The  chief  question  raised  by 

the  summons  was  whether  such  part  of  the  amount 
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due  from  the  partnership  to  the  bankers,  Becored  by 
the  said  memorandum,  as  was  payable  by  the  estate  of 
the  testator,  ought  to  be  paid  out  of  the  real  estate 
mentioned  in  the  memorandum,  or  out  of  his  share  in 
the  partnership  assets. 

Bomer,  J.,  held  that  the  charge  only  extended  to 
the  debts  of  the  partnership,  and  not  to  the  private 
overdraft  of  the  testator ;  and  that  as  the  partnership 
assets  were  sufficient  to  pay  these,  the  partnership 
debt  to  the  bank  was  payable  thereout,  and  was  not 
a  charge  on  the  real  estate  comprised  in  the  memo- 
randum. 

The  defendants,  three  of  the  younger  children  of 
the  testator,  appealed. 

FarweU,  Q.C.,  and  Christopher  James,  for  the 
appellants.  —  The  real  question  is  whether  Locke- 
King's  Act  applies  to  partnership  property.  Was 
the  debt  of  the  firm  payable  out  of  the'  real  estate 
or  out  of  the  personal  estate,  the  assets  of  the 
partnership  P  We  have  not  to  show  a  charge  on  the 
personal  estate,  but  a  loss  on  the  personal  estate. 

They  referred  to  section  9  of  the  Partnership  Act, 
1890. 

Neville,  Q.C,  and  R.  F.  Norton,  for  the  respondents, 
were  not  called  upon. 

LiNDLEY,  M.B. — I  do  not  think  that  any  member  of 
this  court  has  any  doubt  about  this  case.  I  affree 
with  Bomer,  J.,  that  when  the  case  is  really  under- 
stood Locke-King's  Act  has  nothing  to  do  with  it. 

The  case  is  simple.  There  is  a  partnership  with 
joint  debts  and  one  of  the  partners  gives  to  a  bank  a 
separate  security  on  his  separate  eatate^for  the  joint 
debt  of  the  firm.  That  pi^tner  dies,  and  when  he 
dies  it  is  ascertained  that  the  joint  assets  are  amply 
sufficient  to  pay  the  joint  debts.  The  joint  debts, 
notwithstanding  the  charge,  which  is  immaterial, 
have  to  be  -paid  out  of  the  joint  assets  if  there 
are  enough.  What  the  estate  of  the  deceased 
partner  is  concerned  with  is  what  remains  after 
payment  of  the  joint  debts  including  the  guar- 
antee. The  order  made  by  Bomer,  J.,  is  quite  right. 
•  It  is  worth  reading — ''This  court  doth  declare  that 
the  memorandum  of  deposit  dated  the  Ifith  of  August, 
1896,  in  the  said  summons  mentioned  extended  to  the 
debts  and  overdrafts  of  the  partnership  business 
carried  on  by  the  testator  and  Thomas  Smith  Bitson 
only,  and  not  to  the  private  debt  or  <Tverdraft  of  the 
testator.  And  it  being  admitted  that  the  assets  of 
the  said  partnership  business  were  sufficient  for  the 
payment  of  all  ^aitnership  debts,  including  that  due 
to  the  bank,  this  court  doth  dedue  that  sudi  last 
mentioned  debt  is  payable  out  of  such  partnership 
.assets  and  not  out  of  the  assets  of  the  testator,  ana 
that  no  part  thereof  is  a  charge  on  the  real  estate  of 
the  testator  comprised  in  the  said  memorandum." 

That  am>ear8  to  me  to  be  absolutely  right,  and 
following  his  line  of  thought  in  his  judgment  he  is 
quite  right  when  he  says,  "  The  case  therefore  is  not 
one  '  between  the  dijfferent  persons  olaiming  through 
or  under  the  deceased  person'  within  the  words  of 
section  1  of  Locke-King's  Act."  And  then  he  ^oee 
on  to  say  that  it  would  be  very  different  if  the  joint 
estate  were  not  sufficient  to  pay  the  debts  in  full. 
The  judgment  is  absolutely  right  and  the  case  is  not 
withm  the  scope  of  Locke-Ejng's  Act,  or  within  the 
language  of  it. 

Ghittt,  L.J. —  I  am  of  the  same  opinion,  and 
.leddly  for  the  reasons  given  by  the  Master  of  the 
Bolls  and  by  Bomer,  J.  The  debt  was  the  joint 
debt  of  the  &m»  and  the  assets  of  the  firm  in  the 
Jianda  of  the  surviving  partner  were  more  than 
mffioient  to  pay  the  debt.  What  was  the  interest  of 
the  deceased   in   ihe  partnerdiip  assets  f      It   was 


merely  to  take  his  share  of  the  surplus  property,  tbs 
balance  remaining  after  payment  of  the  debL  Tht! 
result  is  that  there  was  no  charge  on  the  testator't' 
estate  at  all ;  and  I  agn*e  that  within  the  meaning  of' 
the  Act  there  are  no  pexsoos  claiming  through  or 
under  the  deceased  person.  The  whole  fallacy  appeui 
to  me  to  be  this :  that  the  testator's  estate  is  aflsnmed 
to  consist  of  that  of  which  it  does  not  consist  at  alL 

Yaughan  Williams,  L.  J.  - 1  entirely  agree.    Ths 
Act  is  intended  to  apply  where  there  are  different 
persons  claiming  through  or  under  the  deceased  person,  i 
It  seems  to  me  that  the  Act  can  have  no  ^>plics« 
tion  unless  there  is  such  a  difference.     There  is 
such  difference  here,  and  if  the  partnership  estate  i 
solvent  there  is  no  question  of  any  incidence  of 
kind  on   the  personalty  in  the  distribution  of 
estate.    The  appeal  must  be  dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors  for    all   parties,   Speechly,  Mumford,  ^ 
Bodgers,  for  Hayton  &  Simpson,  Oockermouth. 


From  Chan.  Div.  i  ic  ,r  in 

(Lindley,  M.B.,  and  Chitty,  L.J.)  j  ^^^-  *' 

Cummins  v,  Pbrkins.  (a.) 

Receiver  —  Married  woman — *  *  Eq  uitahle  extc  ntiou  "— 
Jurisdiction — Costs  **  payable  out  of  married  woman'' i 
separate  estate,  but  not  otherwise  " — Judicaiurt  Ad, 
1873  (36  d;  37  Vict.  c.  66),  s.  25. 

A  married  woman,  in  an  action  unsuccessfully  hrmjki 
by  her,  was  condemned  in  costs,  to  be  taxed  and  paid  (o 
the  defendanis  "  out  of  the  plaintiff* s  separate  estate,  hit 
not  otherwise.**  The  only  separate  estate  to  which  the 
plaintiff  icas  entitled  was  a  reversionary  share  in  tome 
property  left  to  her  by  her  sister's  wSl.  Tht  shan 
having  come  into  possession,  Kekewich,  J.,  on  theappli' 
cation  of  the  defendants,  and  before  the  certificate  ofikf 
defendants*  costs  had  been  issued,  appointed  a  receietr  of 
the  plaintiff's  share. 

Held,  by  the  Court  of  Appeal,  on  the  authoritjf  o/ 
Keams  v.  Leaf,  12  W.  R.  462,  1  Hem.  Jt  M.  GUI,  thai, 
apart  from  the  Judicature  Act,  1873,  s.  2d,  there  mi 
jurisdiction  in  the  court  to  appoint  a  receiver  of  ikt 
married  woman's  separate  estate  for  the  protection  of  Ua 
fund  out  of  which  the  costs  were  directed  to  be  jxiid. 

Decision  of  Kekewich,  J.,  ante  p.  138,  affirmed. 

Appeal  of  the  plaintiff  from  the  decision  of  Eek^ 
wich,  J.,  ante  p.  138. 

In  1897  Elizabeth  Cummins,  a  married  wumaa, 
suing  in  respect  of  her  separate  estate,  had  brouglit 
an  action  against  her  former  solicitors  for  d«nugsi 
by  reason  of  a  sale  alleged  to  have  been  made  bf 
them  at  an  undervalue  ot  her  reversionary  share  under 
the  will  of  her  sister  Sarah  Ann  Ellis,  deoea^ed. 

Tbe  actiou  came  on  for  trial  on  the  22ad  of  Julji 
1898.  By  the  judgment  it  was  ordered  that  two  bills 
of  costs  delivered  by  the  defendants  to  the  pltintf 
should  be  taxed,  and  that  the  amount  to  be  otxtified 
as  due  on  the  taxation  should,  subject  to  tbe 
defendants*  right  of  set-off  in  respect  of  their  taxed 
costs  of  the  action,  be  paid  within  twenty-one  days 
after  service  of  the  present  order  and  the  taxing- 
master's  certificate  in  pursuance  thereof  by  the  party 
from  whom  to  the  party  to  whom  the  same  suuuld 
be  certified  to  be  due,  unless  the  court  should,  upoa 
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special  circmnstances  to  be  certified  by  the  taxing- 
mMtor,  otherwise  order  upon  application  to  be  made 
within  one  week  after  the  date  of  the  oertifioate  by 
the  party  liable  to  pay  such  amount;  then  it  was 
ordered  that  the  action  should  be  dismissed  and  that 
the  plaJTitiff  should  pay  the  d^endants  thdr  taxed 
costs  of  the  action,  such  costs  to  be  payable  out  of 
the  plaintifls  separate  estate,  but  not  otherwise. 

The  only  property  which  the  plaintiff  possessed 
consisted  of  her  said  share  in  her  sister's  estate.  The 
■hare  had  recently  fallen  into  possession.  The 
judgment  had  been  passed  and  entered,  but  owing  to 
delay  the  taxations  had  not  beeoi  completed  nor  the 
taxinff-master's  certificate  issued,  and  the  defendants 
moTed  before  Kekewich,  J.,  for  the  appointment  of 
a  receiver  of  the  plaintiff's  said  share,  on  the  ground 
that  the  trustees  of  the  will  were  about  to  distribute 
the  estate,  and  that  unless  a  receiver  were  appointed 
the  defendants  would  lose  the  benefit  of  the 
judgment. 

Aekewich,  J.  (see  ante  p.  138),  appointed  a  receiver 
without  salary  of  the  plaintiff's  share  in  her  sister's 
estate  to  the  extent  of  £270,  the  amount  of  the 
defoidants'  biU. 

The  plaintiff  appealed. 

Sauhaw,  Q.C.,  and  Peterson,  for  the  appellant. — 
Until  a  creditor  is  in  a  position  to  issue  legal  exeou- 
tion,  he  cannot  issue  equitable  execution.  There  is 
DO  jurisdiction  in  the  courts  to  grant  protection  to  a 
oeduor  pending  an  action.  [Lindley,  M.B. — Is 
not  this  a  charge  on  the  lady's  reversion  ?]  We  sub- 
mit not.  Robineon  v.  Pickering^  16  Ch.  D.  371,  and  on 
appeal  29  W.  B.  385,  16  Gh.  D.  660,  shows  that  a 
muiied  woman  cannot  be  restrained  pending  an 
adaon  from  dealing  with  her  separate  estate.  Ord. 
42,  r.  17,  shows  that  legal  execution  cannot  issue 
liere,  because  there  is  no  certificate  for  costs ;  there- 
fore, so  far  as  this  is  process  for  execution,  no  execu- 
tion can  issue  and  no  receiver  can  be  appointed.  Then 
the  question  arises,  Is  a  charee  created  by  the 
Hanied  Women's  Property  Act  r  We  submit  not. 
If  it  were  so,  the  Act  itself  would  create  a  charge, 
and  the  words  in  the  judgment  might  be  disregarded ; 
then  it  would  merely  t>e  an  order  that  a  married 
woman  do  pay  costs,  and  those  costs  must  come  out 
of  hot  separate  estate.  This  is  not  a  charge,  but  is 
restrictive,  merely  indicating  the  property  subject  to 
execution  on  the  order  of  the  court.  At  most  it  could 
only  be  a  right  to  be  paid  out  of  a  particular  fund. 
It  really  resolves  itself  into  a  question  of  construction 
en  the  Act,  and  the  Act  does  not  create  a  charge ; 
therefore  the  order  made  by  Kekewich,  J.,  is  wrong. 

They  referred  to  Harris  v.  Beauchamp,  42  W.  B. 
451,  [1894]  1  a  B.  801 ;  Hohnea  v.  MUlage,  41  W.  B. 
954,  [1893J  1  Q.  B.  551 ;  and  In  re  Shepkard,  Atkins 
▼.  Skephard,  38  W.  B.  133,  43  Gh.  D.  131.  [LiNDLBY, 
KB.,  referred  to  Yearns  v.  Let^f,  12  W.  B.  462,  1 
Hem.  &  M.  681.] 

Warrington,  Q,C\,  and  Waggett,  for  the  respondents, 
were  not  called  upon. 

LmpLKY,  M.B. — In  this  case  it  appears  to  me  the 
cider  is  founded  on  perfectly  intel^gible  and  soimd 
principles.  There  is  a  judgment  against  a  married 
woman  for  the  payment  of  oosts  not  yet  taxed,  and 
those  coats  are  1^  the  judgment  to  be  payable  out  of 
her  separate  estate.  It  appears  that  she  has  no 
Bepoiate  estate^  except  the  share  to  which  she  is 
entitled  in  her  sister's  property  imder  her  sister's  wilL 
The  judge  was  of  opinion  that  this  fimd  was  in 
danger,  that  is  to  say,  that  this  lady  was  in  a  position 
to  and  would,  get  it,  and  that  if  she  got  it  the  creditor 
voold  not  recover  his  costs*     Thereupon  the  judge 


did  that  which  I  think  he  had  ample  jurisdiction  to 
do ;  he  appointed  a  receiver  to  protect  that  property 
and  to  preserve  it  in  order  that  it  may  be  applied  in 
aooorduice  with  the  judgment  which  the  defendants 
have  obtained.  It  is  said  that  is  wrong.  It  is  said 
that  this  is  equitable  execution,  and  there  has  been 
some  discussion  upon  that  footing ;  but  we  must  bear 
in  mind  this  is  a  case  in  which  we  are  dealing  with 
equitable  estates,  and  a  judgment  that  money  is  to  be 
paid  out  of  a  particular  estate.  When  once  you 
have  got  that,  quite  independently  of  the  Judi- 
cature Act,  1873,  s.  25,  the  authorities  which 
were  ver^  familiar  thirty-five  or  forty  years  ago 
show  plainly  enough  that  if  you  have  a  right  to 
be  paid  money  out  of  a  particular  fund  you  could 
obtain  in  equity  protection  to  prevent  that  fund  being 
dissipated  contrary  to  your  tight.  It  is  very  true  you 
might  not  have  had  a  specific  charge  so  as  to  give 
you  priority  or  anything  of  that  kind,  but  the  courts 
settled  after  a  long  series  of  decisions — there  was  a 
great  fight  about  it  at  one  time,  but  it  was  settled — 
that  vou  could  get  an  injunction,  and  if  an  injunction 
it  followed  on  principle  that  you  could  get  a  receiver 
in  a  proper  case  to  protect  a  fund  from  being  mis- 
applied. That  is  the  principle  on  which  the  judge 
has  gone,  a  perfectly  sound  principle  even  without 
invoking  section  25  of  the  Act.  But  the  introduction 
of  that  section  does  not  curtail  the  powers  of  the 
court  to  grant  injunctions.  It  expands  it.  It  has 
not  revolutionized  the  law,  but  it  has  enabled  the 
court  to  grant  injunctions  and  receivers  where  it 
used  not  to  do  so  before.  I  will  not  go  so  far  as  to 
say  where  it  had  no  jurisdiction  to  do  so ;  that  would 
be  goinp^  a  little  too  far ;  but  where  in  practice  they 
never  did,  as,  for  example,  in  trespass  and  in  cases  of 
first  mortgagees  who  were  out  of  possession.  Very 
well ;  what  is  the  wrong  in  this?  Absolutely  nothing 
at  all.  It  appears  to  me,  therefore,  that  the  appeal 
fails  and  must  be  dismissed  with  costs. 

Chitty,  L.J. — I  am  of  the  same  opinion.  The 
receiver  has  been  appointed  for  the  protection  of  the 
fund  out  of  which  according  to  the  judgment  the 
oosts,  when  the  taxation  is  completed,  are  to  be  paid. 
It  seems  to  me  that  that  falls  within  the  principle 
of  the  case  which  the  Master  of  the  Bolls  referred 
to  during  the  argument,  Keams  v.  Leaf*  No  doubt 
that  was  a  case  of  contract,  but  I  see  no  difference 
between  a  case  of  contract  and  a  case  of  an  order  of 
the  court  to  pay.  I  aj;ree  that  it  does  not  create  a 
special  charge  so  as  to  involve  any  question  of  priori- 
ties, but  it  does  give  a  right  to  have  the  fund  pro- 
tected out  of  which  alone  the  payment  is  to  be  made. 
Wood,  Y.O.,  says  such  a  species  of  interest  in  the 
fund  as  would  entitle  the  plaintiff  in  the  case 
before  him  to  interfere  and  save  the  property 
from  being  wasted.  That  is  the  principle  on  which  t 
think  the  order  of  Kekewich,  J.,  was  properly  made, 
and  ought  to  be  maintained.  I  agree  that  the  Judi- 
cature Act,  s.  25,  has  to  some  extent  enlarged  the 
powers  of  the  oourt ;  but  upon  this  occasion  I  do  not 
think  it  necessary  to  enter  into  any  discussion  of  the 
particular  effect  that  that  section  has. 

Appeal  dismissed. 

Solicitors,  A,  W.  Mills;  Chester,  Mayhew,  Broome,  ^ 
Griffiths. 
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dth,  Eigby,  J 


Nov.  19. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
and  Collins, 

City  of  London  Breweay  Co.  v,  Commissionebs 

OF  Inland  Bkvenue.  (a.) 

Inland  revenue — Stamp  duty — Mortgage — Security  for 
the  repayment  of  mxmey  to  he  thereafter  lent  or  paid — 
Additional  or  substituted  security— Trust  deed  for 
securing  debenture  stock — Stamp  Act,  1891  (54  &  55 
Vict,  c.  39),  s,  86,  sub-section  1 ;  s.  88,  sub-section  1 ; 
schedtds. 

A  trust  deed  of  1897  for  securing  irredeemable  S^  per 
cent*  debenture  stock  of  a  company  provided  as  follows  : 
That  the  issue  of  the  stock  should  in  the  first  instance  he 
limited  to  £300,000  ;  that  a  further  issue  might  he  made 
of  £540,000,  making  altogether  £840,000;  that  such 
further  issue  should  only  he  made  for  the  purpose  of 
redeeming  or  paying  off  an  already  existing  4  per  cent, 
debenture  stock  secured  by  a  trust  deed  of  1892  ;  and  that 
the  ^  per  cent,  debenture  stock  to  be  redeemed  or  paid  off 
should  be  transferred  to  the  trustees  of  the  deed  of  1897. 

Heldy  first,  that  the  deed  of  1897  was  a  security  for 
the  repayment  of  money  to  he  thereafter  paid  within  the 
meaning  of  section  86,  sub'Section  1,  of  the  Stamp  Act, 
1891,  and  that,  by  virtue  of  section  88,  sub-section  1«  it 
was  chargeable  with  duty  on  the  total  amount  o/ £840,000 ; 
secondly,  that  it  vxis  chargeable  {under  the  heeding 
Mortgage,  Bond,  Debenture,  Covenant)  with  ad  valorem 
duty  at  the  rate  of  2s,  6(2.  per  cent.,  as  being  a  principal 
or  primary  security,  and  not  merely  with  ad  valorem 
duty  at  the  rate  of  6(i.  per  cent,  as  being  an  additional  or 
substituted  security. 

Appeal  from  a  judgment  of  a  Divisional  Court 
(Grantham  and  Channell,  JJ.)  upon  a  case  stated  by 
the  Commissioners  of  Inland  Revenue  under  section 
13  of  the  Stamp  Act,  1891. 

The  instrument  as  to  which  the  opinion  of  the 
commissioners  was  required  was  a  trust  deed  for 
securing  debenture  stock.  It  was  dated  the  6th  of 
May,  1897,  and  was  made  between  the  City  of 
London  Brewery  Co.  of  the  one  part,  and  certain 
trustees  of  the  other  part.  After  reciting  that  there 
was  then  outstanding  £500,000  debentnre  stock  of 
the  company  constituted  and  secured  by  a  trust  deed 
dated  the  20th  of  February,  1892,  and  made  between 
the  same  parties,  and  reciting  the  determination  of  the 
company  to  issue  farther  debenture  stock,  to  be  called 
irrt  deemable  3^  per  cent,  debenture  stock,  ranking  after 
the  former  debenture  stock,  and  to  be  constituted  and 
ecured  in  manner  thereinafter  provided,  it  was  wit- 
nessed as  follows :  By  clause  2  the  company  acknow- 
ledged that  it  was  indebted  to  the  trustees  in  the  sum  of 
£3^,000,  carrying  interest  at  the  rate  of  3^  per  cent, 
per  annum.  By  dause  3  the  stockholders  were  to  be 
regarded  as  the  beneficial  owners  of  their  respective 
shares  of  the  stock.  By  clause  5  it  was  provided 
that,  as  and  when  the  stock  or  any  part  thereof 
ought  to  be  paid  off  in  accordance  with  the  provisions 
of  the  deed,  the  company  should  pay  to  the  stock- 
holders or  to  those  whose  stock  ou^t  to  be  paid  off 
the  full  nominal  amount  of  the  stock  held  by  them 
respectively,  with  such  premiums,  if  any,  as  should 
be  payable  in  respect  thereof,  and  such  payment 
should  operate  in  satisfaction  of  the  amount  of  the 
stock,  and  in  the  meantime  imtil  the  stock  was  paid 
off  the  company  should  pay  the  stockholders  interest 
at  the  rate  of  3^  per  cent.  By  clause  7  the  stock 
was  limited  in  the  first  instance  to  £300,000,  but  the 
company  was  to  be  at  liberty  to  issue  further  irrc'* 
deemable  3^  per  cent,  debenture  stock,  entitled  pari 

(a.)  Reported  by  F,  G.  Ruckbb,  Esq.,  Barrister- at- 
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poMU  to  the  benefit  thereof,  subject  to  the  foUowing 
provisions,  that  is  to  say :     ''  (a)  Such  further  ine- 
deemable  3}  per  cent,  debenture  stock  shall  not  ezoeed 
£510,000  in  amount,  making  with  £300,000  txA 
above    mentioned   a    total    of   £640,000.    (6)  Soeh 
further  stock  shall  only  be  issued  for  the  poipow  of 
redeeming  or  paying  off  the  4  per  centb  debenture 
stock  of  £500,000.    (c)  Whenever  it  is  proposed  to 
issue  any  of  the  said  further  irredeemable  3}  per  cent 
debenture  stock,  the  company  must  notify  in  wntioff ' 
to  the  trustees  or  trustee  the  amount  of  the  proposed 
further  issue,  and  must  satisfy  the  trustees  or  tnutae 
that,    by    arrangement    with    the    holders    of   a. 
corresponding    amount    of    4    per   cent.  debentoiB 
stock,  or  by  reason  of  notice  of  redemption  having 
been  given,  the  company  is  in  a  position  to  pay  off  or 
redeem    a    corresponding   amount  of   4   per  oent 
debenture  stock,  and  must  provide  to  the  satisfaetion 
of  the  trustees  or  trustee  for  the  application  of  raob 
further  debenture  stock,  or  of  the  proceeds  thereof,  to 
such  redemption  or  payment  and  for  the  transfer  ol 
4  per  cent,  debenture  stock  to  be  redeemed  or  paid 
off,  and  the  securities  for  the  same,  to  the  tmstesi  or 
trustee  hereof,  and  for  the  purposes  of  this  claoss 
the  corresponding  amount  aforesaid  is  tobe  calcnlated 
on  the  basis  that  not  more  than  £108  of  the  furtte 
irredeemable  3}  per  cent,  debenture  stock  is  to  bo 
issued  in  respect  of  every  £100  of  the  4  per  osnt 
debenture  reaeemed  or  paid  off.     {d)  The  company 
must,  before  any  of  the  said  further  debenture 
is   issued  or   offered  for  subscription,  execute 
deliver  to  the  trustees   or  trusfceiB  an  aoknoirledg- 
ment  of  indebtedness  for  the  amount  of  the  furttoj 
proposed    issue,    duly   stamped,     and    framed   iA| 
accOTdance   with   clause   2  hereof,  and  until 
acknowledgment     is    so     executed,    stamped,    ai 
delivered  no  part  of  such   further  stock  is  to 
entitled  to  the  benefit  hereof."    By  clauses  8  and 
the  company  conveyed,  by  way  of  mortgage, 
freehold  and  leasehold  properties  to  the  trustees  sub- 
ject to  the    4  per  cent,   debenture   stock  and  thi 
securities  for  the  same.    By  clause  10  the  compao| 
charged  in  favour  of  the  trustees  all  its  other 
present  and  future.     By  clause  12  the  security  c( 
stituted  by  the  deed  was  to  become  enforceable  in 
event  of  the  company  making  default  in  payment 
any  principal  or  intwest  under  the  deed  and  in  eKsIT 
and  every  of  four  other  named  events. 

Up  to  the  time  when  the  instrument  was  presented 
to  the  commissioners  for  their  opinion,  no  ackaow- 
lodgment  of  indebtedness  referred  to  in  clausj  7  (^i) 
had  been  executed  or  delivered. 

The  commissioners  were  of  opinion  that  the  sum  of 
£840,000  mentioned  in  clause  7  was  the  lioiit  of  tbe 
total  amount  secured  by  or  to  be  ultimately  recover- 
able under  the  trust  deed  within  the  meaning  of 
section  88,  sub-section  1,  of  the  Stamp  Act,  1^91. 
They  therefore  charged  the  instrument  with  the  dntf 
chargeable  under  the  head  *'  Mortgage,  &c,"  in  the 
first  schedule  to  the  Stamp  Act,  1891,  by  reference  to 
section  86,  sub-section  1,  of  that  Act,  and  they 
assessed  such  duty  at  £1,050,  being  28.  6d.  for  ev^ 
£100  of  the  amount  secured. 

The  company  beinff  dissatisfied  with  the  aaseaamoit 
so  far  as  regards  J^75,  part  of  the  duty  assessed, 
being  the  amount  attributable  to  the  sum  of 
£540,000,  the  commissioners  stated  thiscaaa.  The 
questions  for  the  opinion  of  the  court  were  (1)  whethsr 
the  instrument  was  chargeable  with  the  duty  of 
£1,050 ;  (2)  if  not,  with  what  duty  it  was  chargea&hlcw 

The  Divisional  Court  held  (1)  that  the  truat  d««d 
was  a  security  for  the  repayment  of  £840,000 
advanced  or  to  be  advanced  within  the  meaning  ol 
section  86,  sub-section  1,  and  section  88,  aub-aectioa 
1,  of  the  Stamp  Act,  1891,  notwithstanding  thai 
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oertain  preliminaries  must  neoessarily  be  complied 
with  before  tbe  issue  of  any  further  stook  in  exoees  of 
£300,000;  but  (2)  that,  in  respect  of  £600,000,  the 
deed  was  a  substituted  security,  and  was  therefore 
only  liable  to  the  ad  valorem  duty  of  6d.  per  cent, 
imder  the  heading  *'Mortgaffe,  Bond,  Debenture, 
GoTODant,*'  in  the  first  sch^ide  to  the  Stamp  Act, 
1891. 

The  commissioners  appealed,  and  the  company  gave 
iiotice  by  way  of  cross- appeal. 

By  section  86,  sub-section  1,  of  the  Stamp  Act, 
1891,  it  is  enacted  as  follows :  *'  For  the  purposes  of 
this  Act  tbe  expression  *  mortgage '  means  a  security 
by  way  of  mortgage  for  the  payment  of  any  definite 
end  oertain  sum  of  money  advanced  or  lent  at  the 
tune,  or  previously  due  and  owing,  or  forborne  to  be 
paid,  being  payable,  or  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or  which 
may  become  due  upon  an  account  current,  together 
with  any  sum  already  advanced  or  due,  or  without, 
•8  the  case  may  be ;  and  includes  •  .  .  (c)  any 
conveyance  of  anv  lands,  estate,  or  property  what- 
soever in  trust  to  be  sold  or  otherwise  converted  into 
money,  intended  only  as  a  security,  and  redeemable 
before  the  sale  or  other  disposal  thereof,  either  by 
express  stipulation  or  otherwise,  except  where  the 
conveyance  is  made  for  the  benefit  of  creditors 
geDflially  or  for  the  benefit  of  creditors  specified  who 
accept  the  provision  made  for  payment  of  their 
debts,  in  full  satisfaction  thereof,  or  who  exceed  five 
in  number." 

By  section  87,  sub-section  3,  "  A  transfer  of  a  daly 
stamped  security,  and  a  security  by  way  of  further 
charge  for  money  or  stock  added  to  money  or  stock 
previously  secured  by  a  duly  stamped  instrument,  is 
not  to  be  charged  with  any  duty  by  reason  of  its 
containing  any  further  or  additional  security  for  the 
money  or  stock  transferred  or  previously  secured,  or 
the  interest  or  dividends  thereof,  or  any  new  covenant, 
proviso,  power,  stipulation,  or  agreement  in  relation 
thereto,  or  any  further  assurance  of  the  property 
comprised  in  the  transferred  or  previous  security." 

By  section  88,  sub-section  1,  **  A  security  for  the 
payment  or  repayment  of  money  to  be  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account 
eonent,  either  with  or  without  money  previously  due, 
is  to  be  charged,  where  the  total  amount  secured  or 
to  be  ultimately  recoverable  is  in  any  way  limited, 
with  the  same  duty  as  a  security  for  the  amount  so 
limited." 

By  the  first  schedtde  to  the  Act  a  mortgage,  bond, 
debenture,  or  covenant,  where  it  is  '*the  only  or 
principal  or  primary  security  (other  than  an  equitable 
mortgage)  for  the  payment  or  repayment  of  money," 
is  diargeable  with  ad  valorem  duty  at  the  rate  of 
2s.  6d«  per  cent. ;  where  it  is  **  a  collateral,  or 
auxiliary,  or  additional,  or  substituted  security  (other 
than  an  equitable  mortgage),  or  by  way  of  further 
assnraooe  for  the  above-mentioned  purpose  where  the 
principal  or  primary  security  is  duly  stamped,"  it  is 
chargeable  with  ad  valorem  duty  at  the  rate  of  6d.  per 
cent. 

Sir  R,  B.  Finlay,  8.G»,  and  DanckwerUt  for  the 
lissicnerB  of  Inland  Bevenue. 


Boianquei,   Q.C.t  and  M,  M.  Macna{/?Uen,  for  the 
(Stf  of  fjondon  Brewery  Co. 

Cur,  adv.  vtdt. 

^  Nov.  19. — A.  L.  Smith,  L.J.,  read  the  following 
judgment:  The  two  questions  which  appear  to  me 
to  arise  in  this  case  are,  first,  whether  a  deed  bearing 
date  the  6th  of  May,  1897,  is  <*  a  security  by  way  of 
mortgage  for  the  repayment  of  money  to  be  there- 
after paid,"  within  the  meaning  of  section  86,  sub- 


section 1,  of  the  Stamp  Act,  1891,  and  is  thus  liable 
under  the  first  schedule  of  that  Act  to  a  stamp  duty 
of  2s.  6d.  for  every  £100  of  the  amount  secured ;  and, 
secondly,  whether,  if  it  be  such  a  security,  it  falls 
within  any  of  the  provisions  of  that  Act  so  as  to  be 
exempt  from  such  liability. 

By  a  deed  dated  the  20th  of  February,  1892,  the 
respondents,  the  City  of  London  Brewery  Co.  (Limited), 
conveyed    by   way    of    mortgage   to    trustees   for 
debenture  stockholders  in  tiiat  company  all  its  free- 
holds and  leaseholds,  in  trust  to  secure  to  such  stock- 
holders the  amount  of  not  exceeding  £500,000,  with 
interest  thereon  at  the  rate  of  4  per  cent.,  and  by  this 
deed  it  was  provided  that  the  company  might  give 
to  these    stockholders    six  months'   notice    expiring 
at    any    time  after    the   Ist   of    January,    1913,  to 
redeem    the    stock    held  by  them    at  the  price  of 
£108    for    every    £100.      In    the    year    1897   the 
company  was  desirous  of  issuing  a  further  amount 
of  debenture    stock    which    should    carry    3i   per 
cent,  interebt,  and  upon  the  6th  of  May,  1897,  the 
indenture  which  is  the  subject-matter  of  this  case  was 
executed  between  the  company  and  trustees  on  behalf 
of  stockholders.    The  trustees  under  this  deed  are  the 
same  persons  as  under  the  deed  of  1892;  but  this 
seems  to  me  to  be  an  accidental  circumstance,  and  not 
material  to  this  case.    By  tbe  deed  of  1897,  after 
reciting  that  the  £500,000  debenture  stock  of  the 
company  constituted  and  secured  by  the  trust  deed 
of  1892  was  then  outstanding,  and  that  the  company 
had  determined  to  issue  further  debenture  stock  to  m 
called  irredeemable    3^  per  cent,    debenture    stock 
ranking  after  the   former  debenture  stock,  it  was 
witnessed  that  the  company  thereby  acknowledged 
that  it  was  indebted  to  the  then  trustees  in  the  sum  of 
£300,000  carrying  interest  at  the  rate  of  3^  per  cent. ; 
that  the  stodiholders  were  to  be  regained  as  the 
beneficial  holders  of   their  respective  shares  of  tiiis 
stock;   that,  as  and  when  the  stock  or  any  part 
thereof  ought  to  be  paid  off,  the  company  woidd 
pay  the    same    to    the  stockholders   at   par;    that 
m  the  first  instance  the  issue  of* this  3^  per  cent, 
irredeemable  stock  should  be  limited  to  the  amount  of 
£300,000,  but  that  a  further  issue  of  the  stock,  not 
exceeding    £540,000,   making,    with    the   £300,000, 
£840,000,  might  take  place ;  that  such  further  issue 
of  £540,000  stock  should  only  be  used  for  the  pur- 
pose of  redeeming  or  paying  off  the  £500,000  4  per 
cent,  stock ;  and  that  this  further  issue  of  £540,000 
was  only  to  take  place  when  the  company  was  in  a 
position  to  pay  off  or  redeem  a  corresponding  amount 
of  the  4  per  cent,  debenture  stock.    This  de^  of  1897 
also  provided  for  the  transfer  of  the  4  per  cent, 
debenture  stock  to  be  redeemed  and  paid  off,  and  the 
securities  for  the  same,  to  the  trustees  of  the  deed  of 
1897,  and  that,  before  any  of  this  £540,000  debenture 
stock   was    issued   by   the   oompany,    they  should 
acknowledge  to  the  trustees  their  indebtedness  for 
the  amount  of  the  proposed  issue  in  the  same  manner 
as  by  the  deed  provided  as  regards  the  issue  of  the 
£300,000.      It  IS  also  provided    by  the  deed  that 
the    security    thereby    constituted   should    become 
enforceable  on  the  happening  of  five  different  events, 
which  are  particularly  set  forth  in  the  deed,  and 
by  it  the  freeholds  and  leaseholds  of  the  company  are 
conveyed  to  the  trustees,  and  a  floating  charge  is  also 
given  by  the  company  in  favour  of  the  trustees  for 
ihe  stockholders  on  the  general  assets  of  the  company; 
and  it  is  provided  that,  when  *'  all  the  stock  entitied 
to  the  benefit  of  the  trusts  herein  contained  and  for 
the  time  being  issued  has  been  paid  off  or  satisfied, 
and  upon  payment  of  all  costs,  charges,  and  expenses 
incurred  by  the  trustees  or  trustee  in  relation  to  these 
presents,  tLe  trustees  or  trustee  shall,  at  the  request 
of  the  company,  reconvey  or  reassign  to  the  oompanyi 
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■abjeot  to  the  Beonrity  (if  soy  then  sobsiBtmg)  of  the 
holders  of  the  4  per  cent,  debeuture  stodk,  or  their 
tnuteoB  or  trustee,  the  mortgaged  premises,  or  such 
parts  thereof  as  may  remain  vested  in  the  trustees  or 
trustee  herenf,  freed  and  discharged  from  the  trusts 
herein  contained,  or  otherwise  release  the  mortgaged 
premises  from  this  security." 

These  being  the  material  facts,  it  is  first  argued  by 
the  company  that  this  deed  of  1897  is  not  a  security 
by  way  of  mort^^age  for  the  repayment  of  money  to 
be  thereafter  paid.  It  is  a  security  by  way  of  mort- 
gage; for,  although  the  £840,000  is  called  irre- 
deemable 3}  per  cent,  debenture  stock,  the  properties 
of  the  oompany  conveyed  by  the  deed  to  the  trustees 
to  secure  the  same  are  redeemable  upon  the  happening 
of  the  named  events.  The  deed,  therefore,  contains  a 
dause  enabling  the  company  in  certain  events  to  re- 
deem, which  imports  a  mortgage.  It  is  clearly  not 
an  absolute  assignment  by  the  oompany.  Then,  is  it 
a  security  '*  for  the  repayment  of  money  to  be  there- 
after paid  "  P  It  is  a  deed  to  secure  the  repayment  to 
the  holders  of  the  3^  per  cent,  stock  of  moneys  paid 
by  them,  which  repayment  by  the  company  is  secured 
to  them  by  means  of  the  machinery  ox  trustees.  In 
my  opinion,  this  deed  is  what  it  aescribes  itself  as 
b^ng — namely,  a  mortgage  deed,  and  comes  within 
the  provisions  of  section  86  of  the  Stamp  Act,  189h 
There  is,  I  think,  no  need  for  the  Crown  to  resort  to 
sub-section  (e)  of  section  86,  though  I  think  that  sub- 
section would  have  availed,  if  it  had  become  necessary 
to  rely  upon  it.  I  agree  with  what  Mr.  Danckwerts 
for  the  Crown  pointed  out — ^namely,  that,  if  the  deed 
of  1897  is  a  mortgage  within  the  Act  as  regards  the 
£300,000,  then  s^stion  88,  sub- section  1,  also  imposes 
the  duty  upon  the  £540,000,  the  difference  between 
the  £300,000  and  the  £840,000. 

I  now  come  to  the  second  branch  of  this  case, 
which  is  whether  upon  the  facts  relating  to  this 
mortgage  deed  of  the  6th  of  May,  1897,  it  is  exempt 
from  the  28.  6d.  stamp  duty  per  £100  upon  the 
£840,000,  and  is  liable  either  to  no  du^  or  at  the 
most  to  a  duty  of  6d.  per  £100  upon  the  £840,000. 

There  are  many  points  made  as  to  this  on  behalf 
of  the  company. 

First,  it  is  said  that  the  deed  of  the  6th  of  May, 
1897,  is  not  *'the  only,  or  principal,  or  primary 
security  for  the  payment  or  repayment  of  money  " 
(see  Schedule  I.  under  heading  **  Mortgage,  Bond, 
Debenture,  Covenant"  of  the  Act  of  1891),  and 
therefore  is  not  liable  to  a  duty  of  2s.  6d.  for  every 
£100  secured  thereby. 

Now,  what  is  the  security  the  stockholders  take  as 
regards  this  issue  of  the  3^  per  cent,  stock  ?  It  is 
argued  for  the  company  that,  inasmudi  as  by  the 
deed  of  1897  the  security  of  the  deed  of  1892  is  kept 
alive  and  transferred  to  the  trustees  of  the  1897  deed, 
and  it  is  so  kept  alive  and  transferred  to  the  trustees 
to  protect  the  stockholders  under  the  deed  of  1897 
against  any  mesne  incumbrances  which  might  have 
been  created  upon  the  property  of  the  company  be- 
tween 1892  and  1897,  that  the  deed  of  1897  is  not  the 
"  only,  or  principal,  or  primary  security  for  the  pay- 
ment or  repayment  of  money.*'  What  security  would 
the  stockholaers  of  the  3^  per  cent,  stock  have  as 
reffards  that  issue  were  it  not  for  the  deed  of  1897  ? 
"Were  it  not  for  this  deed,  the  stockholders  of  1897 
would  have  nothing  to  do  with  the  deed  of  1892, 
which  demonstrates  that  the  deed  of  1897  is  t^e  only, 
or  principal,  or  primary  security  for  this  Si  per 
centl  stock;  and  this  point  therefore  fails  the 
oompany. 

I  come  to  the  next  point,  which  is  that  the  deed 
of  1897  is  an  '<  additional  security,"  so  far  as  £500,000 
of  the  £840,000  is  concerned,  and  that,  therefore, 
Under  dause  ^  of  Schedule  I.  of  the  Act  under  the 


heading  "  Mortgage  "  this  £oOO,000  is  only  liable  to 
a  duty  of  6d.  for  every  £100  of  this  £600,000.  It  must 
be  remembered  that  the  stockholders  of  the  4   per 
cent,  stock  provided  for  by  the  deed  of  1892  are  under 
no  obligation  whatever  to  take  the  3^per  cent  stock 
provided  for  by  the  deed  of  1897.    They  need  tske 
none  of  it.    They  mieht,  if  they  pleased,  oontinas  as 
they  were  under  the  deed  of  1892.    The  issue  of  the 
3^  per  cent,  stock  and  the  security  given  for  it  by  the 
deed  of  1897  was  a  new  matter,  though  the  property 
of  the  company  with  some  addition  is  again  pledged 
as  security  for  this  stock,  subject  to  the  rights,  if  any, 
of  the  4  per  cent,  stockholders  thereto.    This  3}  per 
cent,  stock  might  be  sold  to  the  public  upon  the  open 
market ;  as  to  this  fact  my  brother  Grantham  was 
under  a  misconception.    The  only  connection,  if  it 
can  be  called  a  connection,  which  the  3^  per  cent 
issue  has  with  the  4  per  cent,  issue  is  that  the  3}  per 
cent,  stock  could  not  be  issued  unless  and  until  the 
company  had  put  itself  in  a  position  to  pay  off  a 
corresponding  amount  of  the  4  per  cent,  stock.    How 
is    this    deed    of    1897    an    additional    security    to 
the  stockholders  of  the  4  per  cent,  stock,  or,  indeed, 
to  anyone  else?    To  the  3^  per  cent,  stodcholden 
it  is  their  only  security.      It   seems   to   me  that 
whatever    security   the    4   per    cent,    stodkholden 
had  under  tiie  deed  of  1892  remains  as  it  was  before, 
and  they  take  no  rights  under  the  deed  of  1897, 
unless  they  enter  into  the  new  adventure  and  take 
the  new  stock  by  reason  of  a  new  bargain,  and  that 
no  additional  security  is  given  to  the  4  par  oeat 
stockholders  by  the  deed  of  1897.     The  giving  the 
holders  of  the  4  per  cent,  stock  the  opportunity  of 
obtaining  a  new  stock  carrying  3^  per  cent,  by  a  nev 
bargain  is  not  giving  them  an  additional  security  for 
their  4  per  cent,  stock,  nor  is  the  giving  them  the 
possibility  of  being  paid  off  their  4  par  oent.  stodk 
earlier    than    it    otherwise    might   have    been,   an 
additional  security  within  the  meaning  of  the  Staoip 
Act,   1891.     Nor  is  the  deed  of  1897  a  substituted 
security.     It  is  not  a  s^urity  substituted  for  the 
security  for  the  4  per  cent,  stock.     It  is  a  security 
given  for  a  new  stock  which  an  old  stockholder  may 
take  or  not  as  he  likes.     If  he  does  so,  he  has  then 
only  the  security  of  the  1897  deed  to  rely  on. 

For  the  reasons  above,  I  am  also  of  opinion  that  the 
deed  of  1897  is  not  a  '*  transler  "  of  the  deed  of  1892, 
nor  U  it  a  security  by  way  of  further  charge,  and  it 
doesnotthereforecome  witbinthe  meaningof  aectioaSl, 
sub-section  3,  of  the  Staiup  Act ;  and  ttiis  point  of  the 
company  is  also  untenable. 

I  have  now  covered  all  the  points  raised  in  aiga* 
ment  by  the  company,  and  answer  the  questions  put 
to  us  tnus :  that  the  instrument  is  ohargeatile  with 
the  duty  of  £1,050  in  accordance  with  the  assesmeot 
of  the  comoiiasioners,  and  I  am  of  opinion  that  the 
Crown  succeeds,  and  that  this  appeal  must  be  aliowed. 

BiGBY,  L.J.,  read  the  following  judgment:  The 
trust  deed  of  1897  is  a  security  for  a  perpetual  annual 
payment  to  the  registered  irredeemable  debeotors 
stockholders  of  an  annual  sum  calculated  at  the  rate  of 
£3  10s.  for  every  £100  of  the  debenture  stock  held  h^ 
them  respectively.  If  the  annual  pa  yments  are  regulariy 
made,  and  the  company  continues  to  carry  on  business, 
a  state  of  things  which  may  continue  for  an  unlimited 
period  of  time,  no  other  sum  whatever  will  beooBBS 
due,  but  the  position  of  stockholders  will  be  aoalogooi 
to  that  of  holders  of  consols  who  are  only  entitled  to  a 
perpetual  annuity  redeemable  in  certain  cironuB- 
stances.  The  deed,  however,  provides  a  machinery 
by  which  the  stockholders  in  certain  events  may  he- 
come  entitled  to  be  paid  in  satisfaction  of  their  slook 
either  the  nominal  par  value  of  the  stock,  or  in  the 
case  of  a  winding-*up  of  the  oompany  its  market  value 
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for  the  time  being.  By  dause  5  of  the  deed  tbe  oom- 
pany  coyenants,  as  and  when  the  stock  or  any  part 
thereof  ought  to  be  paid  off,  to  pay  the  stockholders 
or  those  whose  stock  ought  to  be  paid  off,  the 
foU  nominal  amount  of  the  stock  held  by  them 
nspeotiYely,  with  such  premiums,  if  any,  as 
shall  be  payable  in  respect  thereof.  The  nominal 
pu  value  may  be,  and  probably  will  be,  a 
different  thing  from  the  price  at  which  the  stock  is 
issued,  and  the  market  value  at  the  time  of  windin^^ 
up  may  be  altogether  different  both  from  tiie  nominal 
par  value  ana  the  issue  price.  In  calculating 
the  sum  to  be  paid  in  satisfaction  of  the  stock, 
^e  issue  price,  which  is  the  only  sum  passing 
from  a  subscriber  to  the  company,  is  not 
treated  as  a  factor.  I  not  see  how  it  is  pos- 
sible to  treat  this  as  in  any  sense  a  transaction 
of  borrowing  and  lending.  It  is  one  of  sale  and 
purchase  of  an  annual  sum  with  a  superadded  right 
on  the  part  of  the  purchaser  to  have,  in  certaia 
defined  events,  a  lump  sum,  to  be  ascertained  accord- 
ing to  the  events,  paid  to  him  in  lieu  of  further 
annual  payments.  If  the  subject-matter  had  been 
property  of  any  other  description  than  stock  having 
a  nominal  value  in  the  books  of  the  company,  it 
never  could  have  been  doubted  that  this  was  the 
nature  of  the  bargain,  and  the  fixing  of  a  nominal 
value  to  the  proj^rty  dealt  with  seems  to  me  in  no 
way  to  affiect  the  substance  of  the  transaction.  If 
for  the  support  of  the  daim  of  the  commissioners  it 
had  been  necessary  to  bring  the  deed  within  the 
special  definition  of  "mortgage"  contained  in  the 
Stamp  Act,  1891, 1  should  have  felt  great  difficulty. 
Tuning  to  the  definition  in  section  86  of  the  Act,  and 
dealing  first  with  the  introductory  words  explaining 
the  meaning  of  the  word  *'  mortgage "  for  the 
pnipoies  of  the  Act,  it  may,  I  think,  be  assumed 
that  the  security  is  a  security  by  way  of  mort- 
gage; but  it  clearly  is  not  for  the  payment  of 
a  definite  and  certain  sum,  advanced  or  lent  at 
the  time,  or  previously  due  and  owing,  or  forborne 
to  be  paid,  being  payable.  I  think  it  equally  dear 
that  it  is  not  a  securily  for  the  repayment  of  money 
to  become  due  on  an  account  current.  It  is,  indeed, 
money  to  become  due,  but  it  is  to  become  due  by 
virtue  of  the  express  covenant  to  that  effect  contained 
in  the  trust  deed,  coupled  with  the  payment  of  the 
issue  price.  The  only  remaining  words  of  the  intro- 
ductory part  of  the  section  are,  "the  repayment  of 
money  to  be  thereafter  lent,  advanced,  or  paid,"  and, 
if  the  case  cannot  be  brought  within  these  words,  I 
do  not  see  how  the  security  can  be  a  mortgage  within 
the  meaning  of  the  Act.  Now,  the  price  paid  for  the 
stock  cannot  in  any  usual  or  ordinary  sense  of  the 
term  be  said  to  be  *'  advanced  "  any  more  than  the 
price  paid  to  a  tradesman  for  ff oods  bought  in  his 
shop  can  be  said  to  be  advanced  to  him.  It  is,  of 
course,  paid,  but  it  is  paid  out  and  out,  without 
thought  on  either  side  of  repayment,  though  some- 
tiiing  more  or  lees  approximating  to  it  in  average 
circumstances  is  to  become  due  from  the  company. 
I  have,  therefore^  great  difficulty  in  bringing  the  case 
within  the  introductory  words  of  the  section  defining 
the  term  "mortgage.'' 

It  was  argued  on  the  part  of  the  Grown  that  the 
deed  falls  within  the  description  of  sub-section  (c)  of 
lection  86,  and  I  am  of  opinion  that  it  does,  but  it 
seems  to  me  that  this  will  not  suffice  to  make  the 
deed  a  ''mortgage''  within  the  Act.  Sub- sections 
(a)  to  {g)  are  not  to  be  taken  as  though  they  were 
parallel  clauses  extending  the  introductory  words 
defining  the  meaning  of  *' mortgage"  and  adding 
eases  not  included  within  them.  They  only  add  by 
way  of  greater  precaution  and  to  avoid  misapprehen- 
■ion  an  extensive,  though  possibly  not  exhaustive, 


list  of  the  various  sorts  of  instruments  which,  if  they 
answer  the  requirements  of  the  introductory  words, 
will  be  **  mortgages  "  within  the  meaning  of  the  Act. 
To  treat  them  as  operating  independently  of  the 
introductory  words  would  be  altogether  to  deprive 
of  effect  in  most,  if  not  all,  cases  the  very  words 
which  are  inserted  to  give  the  meaning  of  **  mort- 
gage." If  it  were  necessary  to  decide  the  point,  I 
should  be  strongly  inclined  to  be  of  opinion  that  the 
trust  deed  of  1897  is  not  a  mortgage  within  the 
meaning  of  the  Act. 

It  is,  however,  a  security  containing  (clause  5)  a 
covenant  by  the  company  to  pay  in  the  events  sped- 
fied  the  lump  sum  payable  to  the  respective  stodc- 
holders,  and  I  consider  that  the  name  "  debenture  "  is 
properly  attributable  to  it :  see  Levy  v.  AbereorriB  Slate 
and  Slab  Co.,  36  W.  B.  411,  37  Ch.  D.  260,  and  cases 
therein  referred  to.  The  stamp  duty  payable  upon  it 
as  a  debenture  is  2s.  6d.  in  the  £100  on  the  amount 
with  which  it  is  to  be  charged  with  duty,  and  this  has 
to  be  determined  by  section  88  of  the  Act.  The 
security  is  a  security  for  the  payment  by  the  company 
under  clause  5  of  money  to  be  paid  by  them,  and  the 
total  amount  secured  or  to  be  ultimately  recoverable 
extends  and  is  in  every  case,  except  that  of  the  com- 
pany being  wound  up  when  the  market  value  of  the 
stock  is  above  par,  lunited  to  the  sum  of  £840,000. 
It  is  therefore  available  as  a  security  for  the  whole  of 
that  sum,  and  it  is  with  duty  on  that  sum  that  the 
deed  is  to  be  charged  at  the  rate  of  2s.  6d.  per  £100. 
The  duty  so  reckoned  is  £1,050,  the  sum  assessed  by 
the  commissioners. 

I  agree  with  all  that  A.  L.  Smith,  L.J.,  has  said  as 
to  the  question  of  this  being  a  collateral,  or  auxiliary, 
or  additional  or  substituted  security  within  the 
meaning  of  the  schedule.  The  only  security  taken 
by  the  stockholders  is  under  the  trust  deed  of  1897, 
although  by  tiiat  deed  provision  is  made  for  keeping 
alive  uie  security  in  favour  of  paid-off  4  •per  cent, 
stockholders  under  the  deed  of  1892.  This  last- 
mentioned  security  would  have  disappeared 
altogether  but  for  the  provisions  of  the  deed  ox  1897, 
and,  to  the  extent  to  which  it  ox)erates  when  kept 
alive,  is  as  much  part  of  the  security  of  1897  as  any 
part  of  the  security  created  for  the  mrst  time  by  that 
deed. 

Collins,  L.  J. — I  agree.  I  am  of  opinion  that  this 
deed  certainly  comes  within  one  or  other  of  the 
provisions  of  the  sections. 

Appeal  Mowed  and  crowappeal  dUmissed, 

Solidtor  for  the  Grown,  Solicitor  of  Inland  Bevenue, 

SoHdtors  for  the  company,  Western  A  Sons, 


July  27, 1898. 


From  Chan.  Div.  \ 

(Undley,  M.B.,  and  Chitty  | 

and  Collins,  L.JJ.)        ) 

Wall  v,  London   and   Nobthsbn  Assets 

COBPOBATION.  (a.) 

Company — **  Amalgamation*^  with  other  company — Sale 
o/aseete — Legality  of  consideration — Meeting —  Closure 
— Refusal  to  put  amendment, 

A  clause  in  a  company* s  memorandum  of  association 
empowering  the  company  to  **  amalgamate  "  with  other 
companies,  authorizes  a  sale  to  another  company, 
for  shares  in  the  purchasing  company,  of  all  the  selling 
company* s  assets,  except  certain  shares  already  held  hy  it 
in  the  purchasing  company* 

(a.)  Reported  by  B.  C.  Maoksnzh,  Esq.,  Barrister- 

at-Law. 
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GouBT  OF  Appeal.        Wall  v,  London  and  Kobthbrn  Assbts  Cobpobation.        Coubt  of  Appeal. 


The  majority  of  a  genertU  meeting  of  a  company  is 
entitled,  after  allowing  a  reasonable  hearing  to  the 
minority t  to  pass  a  resolution  closing  the  debate. 

When  a  general  meeting  is. called  for  the  single  purpose 
of  confirming  or  reeding  a  particular  resolxUion^  an 
amendment  altering  the  terms  of  the  resolution  is  irrele^ 
vant,  and  ought  not  to  be  put  by  the  chairman. 

Appeal  from  Stirling,  J. 

The  London  and  Korthem  Assets  Corporation 
(the  defendant  company)  was  established  for  the  pur- 
poses of  raising  money  by  share  capital  and  acquiring 
and  holdingbonds,  stocks,  obligations,  and  securities, 
and  generally  carrying  on  a  financial  business*  The 
particular  purposes  stated  by  the  memorandum  of 
association  were  as  follows :  "To  sell,  lease,  convert 
into  money,  barter,  or  otherwise  dispose  of  any 
portion  of  the  assets,  estate,  and  ^eots  of  the 
company,  and  for  such  purposes  to  carry  on,  work,  or 
develop  any  property  or  business  of  any  kind  in  which 
the  company  may  be  interested,  or  to  concur  with 
others  in  so  doin^,  or  employ  others  so  to  do,  as  may 
be  found  expedient,  and  in  consideration  or  part 
consideration  for  any  dealing  with  the  property  of 
the  company  under  this  clause  to  accept  either  cash 
or  shares,  debenture  stock,  mortgage  debentures, 
debentures,  or  other  security  of  any  company, 
partnership,  or  person  with  whom  this  company  may 
have  deahngs,  and  to  divide  any  assets  of  the 
company  among  its  members  in  specie  "  (clause  3  (i) ) ; 
"To  amalgamate  with  any  persons,  companies,  or 
firms  oarrymg  on  business  of  a  like  or  similar  nature, 
or  to  acquire  any  such  business  or  an  interest  therein 
either  by  purchase  or  otherwise,  and  to  accept 
payment  as  may  be  found  expedient ''  (clause  3  (o) ). 

The  capital  of  the  defendant  company  consisted  of 
100  founder's  shares  and  fi0,204  ordinary  shares  of  £2 
each,  £1  10s.  paid.  The  founder's  shares  conferred 
certain  advantages  as  to  interest  over  the  ordinary 
shares,  but  not  as  to  capital. 

Another  company,  the  London  and  Korthem 
Debenture  CJorporation,  was  carrying  on  a  business 
similar  to  that  of  the .  defendant  company,  and  for 
some  time  the  two  companies  had  been  acting  by 
one  board  of  directors. 

In  Febroay,  1898,  the  directors  of  the  defendant 
company  entered  into  an  agreement  for  the  sale  to 
the  debenture  corporation  of  all  the  defendant 
company's  assets  except  3,315  ordinary  shares 
and  ten  founder's  shares  in  the  purchasing  com- 
pany; the  consideration  for  the  sale  being  the 
issue  to  the  diareholders  of  the  company  of  59,736 
fully-paid  shares  of  £1  in  the  deb^ture  corpora- 
tion, and  £1,255  either  in  cash  or  in  shares  of  the 
debenture  corporation.  Each  holder  of  a  founder's 
share  in  the  defendant  company  was  to  get  more 
than  the  holder  of  an  ordinary  share.  The  defendant 
company  was  at  once  to  go  into  voluntary  liqui- 
dation. The  whole  agreement  was  made  conditional 
on  the  approval  thereof  before  the  15th  of  March, 
1898,  by  resolutions  duly  passed  and  confirmed  at 
extraordinary  general  meetings,  of  the  two  companies 
respectively. 

On  the  22nd  of  February,  1898,  a  meeting  of  the  de- 
fendant company  was  held,  and  a  resolution  approving 
the  contract  and  authorizing  the  directors  to  carry  ic 
into  effect  was  proposed.  At  the  adjourned  meeting, 
on  the  22nd  of  March,  a  resolution  that  the  debate 
should  forthwith  dose  was  carried,  and  the  original 
resolution  was  then  put  and  carried.  At  a  meeting 
held  on  the  6th  of  April  to  confirm  the  resolution  the 
plaintiff  sought  to  move  an  amendment,  of  which  he 
had  given  the  chairman  notice,  to  add  these  words  to 
the  resolution :  **  Subject  to  the  purchasers  agreeing 
to  allow  any  individual  or  any  body  of  dissentient 


shareholders  to  have  their  share  of  the  assets  agroed  to 
be  sold,  in  lieu  of  the  London  and  Northern  Bebentue 
Corporation  shares  due  to  them."  This  ameudmeot 
the  chairman  declared  out  of  order,  and  refused  to 
put.  On  a  show  of  hands  the  resolution  was  carried, 
and  on  a  poll  being  deoianded,  the  majority  for  the 
resolution  was  25,593  to  10,866. 

The  plaintiff,  who  was  the  holder  of  three  founder'i 
shares  and  1,800  ordinary  shares  in  the  defendant 
company,  and  of  one  founder's  share  and  four 
ordinary  shares  in  the  debenture  corporation, 
then,  on  behalf  of  himself  and  all  other  share- 
holders except  those  who  had  voted  for  the 
resolutions,  commenced  an  action  against  the  de- 
fendant company  and  its  directors,  claiming  a 
declaration  that  the  resolutions  and  the  agreement 
for  sale  were  void.  The  plaintiff  moved  for  an  inter- 
locutory injunction  to  restrain  the  defendants  from 
acting  on  the  resolution  passed  and  confirmed  on  the 
22ud  of  March  and  the  6th  of  April,  1898.  The 
defendant  company  gave  an  undertaking  not  to  diitri- 
bnte  any  shares  they  e^ould  receive  under  the  agree- 
ment otherwise  than  in  accordance  with  the  rights  tA 
the  shareholders  of  the  defendant  company,  and 
Stirling,  J.,  made  no  order  on  the  motion. 

The  plaintiff  appealed. 

W.  H,  CozenS'Hardy,  for  the  appeal,  contended  that 
the  agreement  was  ultra  vires  and  the  meetingi 
irregular. 

He  referred  to  In  re  Bank  of  Hindustan,  China,  aai 
Japan,  Higgs'  case,  13  W.  B.  937,  2  Hem.  &  M.  657,  at 
p.  666 ;  Neva  Zealand  Gold  Extraction  Co.  v.  Peaood, 
[1894]  1  Q.  B.  622 ;  Imperial  Bank  of  China,  India,  ami 
Japan  v.  Bank  of  Hindustan,  China,  and  Japan,  16 
W.  B.   1107,  L.  B.  6  Eq.  91;   the  Life  Assurance 
Companies  Act,  1870  (33  &  34  Yict  c  61),  ss.  14, 
15  ;  Buckley  on  Companies  (7  ed  ),  p.  426;  Menierr, 
Hooper's  Telegraph  Works,  22  W.  K.  396.  L.  B.  9  Ch. 
App.  350  ;   Kaye  v.  Croydon  Tramways  Co,,  46  W.  it. 
405,  [1898]  1  Ch.  358,  at  p.  374;   GHffith  v.  Paget,  25: 
W.B.  523,  821,  5  Ch.  D.  894,  6  ibid,  511;  Hopkins  tJ 
PrescoU,  4  C.  B.  578 ;  Baker  v.  Hedgecock,  36  W.  B, 
840,  39  Ch.  D.  520  Ilatteraley  v.  Earl  of  Shelburne^l 
10  W.  B.  881 ;    and  Simpson  v.  Palace  Theatre  C«.,| 
69  L.  T.  B^.  70. 

Jenkins,  Q,C,  and  W.  F,  Hamilton,  for  the  defon*| 
dant  company,  referred  to  the  Bail  way  Clauses 
1863  (26  &  27  Yict.  c.92),  s.  37 ;  Lindley  on  Companii 
(5th  ed.),  p.  891 ;    Buckley  on  Companies  (7th  ed.] 
p.  426.     [rney  were  then  stopped.] 

Barnard  Lailey,  for  the  directors. 

[Chittt,    L.J.,    referred   to    Palmer^s    Compaa] 
Precedents  (7th  ed.),  p.  1162.] 

W.  H,  CozenS'Hardy,  in  reply,  referred  to  Palmer*! 
Company  Precedents  (7th  edl),  p.  1156. 

Lindley,  M.B. :   I  think  that  in   thia  case 
decision  of  Stirling,  J.,  is  quite  correct,  and  that 
portion  of   it  which  relates  to  the  distribution 
shares  need  not  be  disturbed.    If  there  is  any  £ 
to  find  with  Stirling,  J.'s,  judgment,  it  is  that  he 
too  much  minimised  the  effect  of  sub-dauae  (t) 
clause  3  of  the  company's  memorandum  of 
tion. 

The   London   and   Northern  Assets  ^  Gorpo 
had  nothing  in  the  shape  of  an  undertakbg  to  ' 
it  had  not  a  railway,  or  a  tramway,  or  a 
or  a  factory,  or  anything  of  the  sort.      It 
financial  company,  its  object  being  to  speculate 
shares  and  other  securities ;  and  its  assets  oonaiated 
various  investments  which  appear  on  the  balan 
sheet,  and  to  which  Mr.  Cozens-Hardy  called 
attention.      [His  lordship  read  dause  3  {%)  of 
^  memorandum,  and  proceeded :]    The  assets  at 
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time  in  question  consiBted,  amongst  other  things,  of 
certain  inTestmentB,  and  amongst  the  investments 
were  3,315  ordinary  shares  and  ten  founder's  shares 
in  the  London  and  Northern  Debenture  Corporation. 
The  London  and  Northern  Assets  Corporation  entered 
into  an  agreement  with  the  London  and  Northern 
Debenture  Corporation,  and  the  agreement  they  made 
was  this :  to  seil  all  their  assets,  minus  those  shares, 
to  the  debenture  corporation.      Now,   suppose  the 
aasets  corporation    had   been  selling    its    assets  to 
another  company  in  which  it  held  no  shares,  I  cannot 
oanceiYe  why  such  a  sale  should  not  have  been  within 
the  powers  conferred  by  clause  3  {%),    The  only  way 
of  making  out  that  it  is  in  any  way  improper,  is  to 
fay  that  the  exception  from  it  is  a  mere  trumpery 
exception  beneath  notice ;  but  I  am  not  prepared  to 
bold  that  the  exception  of    over  3,000  fully-paid 
eliares  is  to  be  so  treated.    If,  then,  that  is  the  right 
view,  what  has  been  done  appears  to  me  distinctly  to 
eome  within  the  clause  I  have  referred  to.    But  I  am 
not  prepared  to  say  that  it  does  not  also  come  within 
clause  3  (o),  the  vaJuation  clause.      [His  lordship  read 
Uiat  clause,  and  proceeded :]    There  is  no  very  precise 
meaning  to  be   giv^i  to  the  word  *^  amalgamate  *' 
when  you  talk  about  amalgamating  a  company  with 
oompanies,  persons,  or  firms.     I  do  not  doubt  that 
"  ainalgamation "    includes   the    case  put  by  Lord 
Hatherley  in  Jliggs*  case,  and  by  Lord  Davey  in  Neiv 
Zealand  Chid  Extraction  Co,  v.  Peacock,    I  have  no 
doubt  that  it  includes  an  arrangement  involving  the 
lonnation  of  a  new  company  for  carrying  on  the 
bosinesses  of  the  two  which  amalgamate.     But,  while 
I  have  no  doubt  that  it  includes  that  case,  I  do  not  think 
it  is  confined  to  that.     How  a  company  can  amal- 
gamate with  oompanies,  persons,  or  firms  is  not  quite 
dear,  unless  it  does,  in  some  form  or  other,  sell  its 
assets  to  them  or  to  a  new  company,  not  for  money 
—that  would  not  be  amalgamation — but  for  shares  in 
the  purchasuig  company.     Therefore,  if  you  want  a 
still  larger  power  of  transferring  assets  than  clause 
(Ogives,  I  think  you  get  it  under  clause  (o).     It 
appears  to  me,  therefore,  that  on  this  point  the  real 
foundation  of  the  argument  for  the  appellant  fails, 
and  that  what  has  been  done  is  not  ultra  vires  of  the 
company. 

Another  point  was  made  by  Mr.   Cozens-Hardy, 
who  argued  the  case  with  his  usual .  ability — viz., 
that  the  consideration  for  the  purchase  is  illegal. 
The  consideration  was  this :  Clause  1  of  the  agreement 
says  that  the  vendor  shall  sell  and  thn  purchaser 
■hall  purchase  all  the  assets  except  the  3,315  ordinary 
shares  and  the  ten  founder's   shares,   and  the  con- 
sideration for  tiiat  shall  be  the  sum  of  £60,991,  which 
shall  be  satisfied  as  to  £59,736  by  the  allotment  to 
the  vendor   or  lus  nominees    of    29,868  fully-paid 
ordinary  shares  of  £2  each  in  the  purchasing  com- 
pany (or,  if  the  capital  has  been  sub-divided,    an 
equivalent    amount    in    ordinary    shares),    and    the 
balance  of    £1,255   in    cash  or  fully-paid  ordinary 
■hares,  at  the  option  of  the  vendor  or  his  nominees. 
There  is  nothing  at  all  there  which  is  illegal.    The 
agieement  goes  on  in  this  way.     In  the  distribution 
between  the  members  of  the  assets   corporation   of 
tiiose    shares   and    of   the    shares  of  the  purchaser 
retained  by  the  selling  company,  each  holder  of  a 
Inrnder's  share  shall  receive  six  and  a-half  shares  of 
£2  each,  or  thirteen  shares  of  £1   each,  in  respect  of 
sneh  founder's  share,  and  the  residue  of  the  shares 
and   cash  shall  be  divided  among  the  holders   of 
ttdinary     shares    in    proportion    to     the    number 
d    sharos    they    hold.      It     is     said     that    that 
Atebntion,    of   what    I    will    call   the   purchase- 
nooey,  is    inconsistent  with    the   memorandum  of 
asBociatton  of    the   assets  corporation.      I   do    not 
know  whether  it  is  inconsisimt  or  not,  and  Stirling, 


J.,  has  not  said  whether  it  is  or  not,  but  has  reserved 
that  point  to  be  disposed  of  at  the  tzial.  Taking  the 
view  I  do,  that  the  transaction  is  not  tainted  with 
illegality,  I  think,  on  the  authority  of  Griffith  v.  Paget^ 
that  the  learned  judge  was  perfectly  justified  in  say- 
ing that  at  anyrate  it  did  not  affect  the  validity  of 
the  agreement.  I  am  not  prepared  to  say  whether  or 
not  the  proposed  distribution  can  be  carried  out.  It 
may  be,  as  is  contended,  that  you  must  put  back  the 
founder's  shares.  But  that  does  not  concern  the 
vendor  as  vendor.  At  anyrate  it  does  not  taint  the 
agreement  with  illegality.  Therefore,  as  to  that 
part  of  the  case  also.  I  thmk  Stirling,  J.,  has  done  all 
that  is  necessary.  He  has  said,  as  it  were,  that  the 
distribution  to  the  holders  of  founder's  shares  should 
not  be  proceeded  with  at  present ;  and  after  the  ex- 
planation given  by  Mr.  Jenkins  I  see  no  necessity  for 
altering  even  the  terms  of  the  jadgment.  That  dis* 
po!ips  of  the  substance  of  the  case. 

Then  Mr.  Hardy  urgf  d  various  other  points  of  irre- 
gularity at  the  meetings  which  I  shall  dispose  of  very 
shortly,  because  I  do  not  think  they  are  matters  with 
which  this  court  has  anything  to  ao.  The  only  new 
point  is  this  one  about  the  closure.  It  appears  that 
there  was  a  discussion  at  the  meeting,  and  that,  having 
heard  the  views,  I  do  not  say  of  all  who  opposed,  but 
of  one  or  two  of  them,  the  majority  came  to  the 
conclusion  that  they  had  heard  enough,  and  need 
not  hear  more,  and  the  chairman  then  applied  the 
closure.  It  is  said  that  that  calls  for  toe  inter- 
ference of  this  court.  I  do  not  think  it  does  at  all. 
I  think  it  would  be  a  very  bid  precedent  if  we  were 
to  say  that  we  should  interfere  m  such  a  case  as  this. 
I  am  quite  aware  that  an  important  distinction  is 
made  by  Lord  Eldon  in  Const  v.  Harris,  Turn.  &  B. 
496,  at  p.  525,  in  which  he  said  :  **  I  call  that  the  act  of 
all  which  is  the  act  of  the  majority,  provided  all  are 
consulted,  and  the  majority  are  acting  bond  fide — 
meeting  not  for  the  purpose  of  negativing  what 
anyone  may  have  to  offer,  but  for  tiie  purpose  of 
negativing  what,  when  they  are  met  together,  they 
may  on  due  consideration  think  proper  to  negative. 
For  a  majority  of  partners  to  say,  '  We  do  not  care 
what  a  partner  may  say ;  we,  being  the  majority, 
will  do  what  we  please,'  is,  I  apprehend,  what  tms 
court  will  not  allow."  I  think  that  principle  is  as 
important  now — perhaps  more  important  now  than  it 
was  sixty  or  seventy  years  ago.  But  that  does  not 
mean  that  a  minority  who  are  bent  on  obstructing 
business  by  tatlking  for  ever  are  not  to  be  put  down. 
The  majority  must  not  be  tyrannical,  but  here  there 
is  no  reason  for  supposing  that  there  was  anything 
tyrannical  in  the  conduct  of  the  majority.  The 
appeal  must  be  disnussed  with  costs  in  the  usual  way. 

Chitty,  L.J. — ^I  am  of  the  same  opinion.    I  think 
also  that  the  agreement  may  be  supported   under 
clause  (i).     The  company  had   nothing  which  in 
ordinary  language  would  be  called  an  undertaking. 
It  had  not  a  mine  or  even  a  business.    It  had  not,  as 
far  as  I  can  see,  any  goodwill  whatever.     But  the 
nature  of  its  operations  is  shown  by  the  earlier  words 
describing  the  objects  of  the  company,  and  by  the 
balance-sheet    which    has   been    referred   to,    and 
which,  in  point  of  fact,  shows  how  this  company  has 
been  worked.    Those    operations  were  buying  and 
then  selling  again  boncb,   stocks,   obligations,    and 
securities.    No  doubt  the  object  was  to  make  a  profit 
in  that  way.      Clause  (i)  enables  them  to  sell  any 
portion  of  their  assets,  estate,  and  effects.  They  had  no 
undertaking  to  sell ;    and  what  they  have  sold  is  a 
portion  of  the  assets,  estate,  and  effects.  The  exception 
from  that  sale  is  not  made  merely  for  the  purpose  of 
saying  that  there  is  an  exception — it  is  a  substantial 
one;  and  it  is  of  no  avail  to  say  that  it  includes  only 
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that  whiob  could  not  have  been  sold  to  the  purchasing 
company.  With  reeard  to  the  "amalgamation,"  I 
agree  that  the  term  has  no  fixed  meaning  in  point  of 
law.  You  have  to  look  to  see  how  the  term  is  used  in 
the  particular  document  you  are  construing.  I  referred 
during  t^e  argument  to  Palmer's  Company  Precedents, 
not  as  an  authority,  but  for  the  purpose  of  seeing  how 
a  gentleman  weU  versed  in  the  ozoinary  business  of 
formine  and  amalgamating  companies,  and  dealing 
with  the  matter  from  the  lawyer*8  point  of  view, 
treats  the  subject.  I  find  that  among  the  various 
kinds  of  amalgamation  he  speaks  of  he  gives 
precedents,  as  for  an  amalgamation,  of  that  which  is 
really  a  sale  and  transfer.  In  the  present  case  there 
is  a  sale  of  the  assets  of  the  company,  with  the 
exception  I  have  mentioned,  and«  I  think,  an  amalga- 
mation in  this  sense,  that  the  purchasing  company 
frives  its  own  shares  to  the  company  which  was  selling. 
That  seems  to  me  to  be  in  the  ordinary  and  the 
reasonable  sense  an  amalgamation.  In  strictness  I 
do  not  see  how  you  can  amalgamate  two  corporations 
having  a  separate  existence.  You  cannot  do  it.  It 
has  been  suggested  by  Mr.  C!ozens-Hardy  that  the 
right  way  is  to  form  a  third  company.  I  agree  so  far ; 
but  that  is  not  an  amalgamation.  That  is  the  two 
companies  transferring  their  business  to  a  new  entity  ; 
and  then  the  original  companies  vanish  out  of 
existence.  The  term  cannot  be,  in  any  strict  scientific 
sense,  explained.  In  this  particular  memorandum 
(clause  3  (o) )  there  is  power  of  amalgamation,  not  with 
companies,  out  **  with  any  persons.**  Now,  how  can 
a  company  amalgamate  with  a  person,  in  any 
reasonable  sense  of  the  term  "amalgamate,"  unless 
you  put  upon  it  a  wider  meaning  than  Mr.  Cozens- 
Hardy  is  wuling  to  do  P  I  think  it  is  unnecessary  to 
pursue  that  matter  farther.  I  quite  aeree  with  what 
the  Master  of  the  Rolls  has  said,  and  with  SUrliug, 
J.'s,  judgment,  that,  having  regard  to  clause^  (0)7" 
and  1  do  not  reject  clause  (t) — this  transaction  is 
within  the  authority  or  power  conferred  by  the 
memorandum. 

Then  as  to  the  point  turning  upon  the  consideration. 
The  consideration  to  be  paia  by  the  purchasing 
company  consists  of  the  shares  and  moneys  and 
debentures  mentioned  in  the  agreement.  In  that 
clause  there  occurs  the  statement  of  how  the  con- 
sideration is  to  be  distributed  amon^  the  members  of 
the  selling  company.  In  my  opinion  there  was 
irregularity  in  putting  in  that  dause.  It  forms  no 
part  of  the  bargain  between  the  two  companies,  and 
I  think  that  is  a  clause  in  which  the  purchasing 
company  has  no  interest;  it  concerns  only  the  selling 
company  and  its  shareholders.  Stirling,  J.,  has 
reservecU  and  we  propose  to  reserve,  the  question  how 
far  that  clause  can  be  ffiven  effect  to.  We  cannot 
treat  this  as  the  trial,  and  therefore  we  cannot  decide 
that  question  now.  It  may  be  that  the  vendor 
company  wUl  think  fit  to  wind  itself  up.  The  under- 
taking given  by  the  defendants  in  the  court  below, 
thou^  it  differs  in  form  from  that  given  in  Griffith 
V.  Pagetf  is  substantially^  enough  for  the  purpose. 

As  to  the  irregularities  which  Mr.  Cozens-Hard^ 
put  to  us  very  strongly,  it  appears  to  me  that  this 
court  ought  not  to  interfere  in  the  internal  affiairs  of 
this  company  upon  any  such  grounds  as  these.  As  to 
the  closure,  if  we  laid  it  down  that  the  chairman, 
supported  by  the  majority,  could  not  put  a  termina- 
tion to  the  speeches  of  those  who  were  desirous  of 
addressing  the  meeting,  I  think  we  should  be  allowing 
a  small  minority,  of  even  one  or  two  members,  to 
tyrannize  over  the  majority.  The  case  is  ^ut  by  Mr. 
Gozens-Hardy  as  the  tyranny  of  a  majority^  but  if 
we  accepted  the  propositions  he  advanced  we  should 
be  putting  this  weapon  into  the  hands  of  the  minority, 
'that  at  these  ordinary  meetings,  to  which  all  share- 


holders may  come,  any  one  might  delay  basiness  in- 
definitely, even  after  the  mind  of  the  meeting  was 
really  made  up.  That  appears  to  me  a  peneotlj 
extravagant  result.  In  this  particular  case  there 
appears  to  have  been  nothing  arbitrary  and  nothing 
vexatious  in  the  conduct  of  the  majority.  I  am  not 
saying,  of  course,  that  the  majority  mu9t  not  listen 
for  a  reasonable  time  to  reasonable  arguments  wfaioli 
are  brought  forward. 

There  is  only  one  other  point.  Mr.  Cozens-Hardj 
said  that  it  was  wrong  of  the  chairman,  at  the  meeting 
held  for  the  confirmation  of  the  original  resolution,  to 
refuRe  to  put  the  amendment  which  the  plaintiff  then 
moved.  I  think  he  was  quite  right  to  refuse,  because 
the  meeting  was  called  for  one  purpo^  only,  to  confinn 
or  reject  the  original  resolution,  and  any  amendmoit 
moved  upon  such  an  occasion  would,  if  objected  to, 
be  wholly  irrelevant;  the  single  purpose  of  tkftt 
meeting  being  to  say,  Aye  or  No,  is  the  original 
resolution  to  stand  Y 

CoLUNS,  L.J.— I  am  of  the  same  opinion* 

Appeal  dUmissed, 

Solicitors,  A,  E.  Greuille ;  Baker,  Blaker,  <fc  Eawet. 


Jfiigl^  Otourt  of  Slustice. 


^orth^?'}  Feb.  1-6,  8-12, 15 ;   Aug.  4, 1898. 

JoEDBSON  V.  Sutton,  Southooates,  and  Detpool 

Gas  Co.  (a.) 

ITuisance^  Injunction — Qua  company — Statutory  powtn 
^Oasworks  Clauses  Act,  1847  (10  <fe  11  VicU  c  15) 
s.  29  "Gasworks  Clauses  Act,  1871  (34  <b  35  VieL 
c.  41)  0.  9. 

A  gas  company  was  authorised  by  its  Special  AA 
{which  incorporated  the  Gasworks  Clauses  Acts,  1847 
and  1871),  to  purchase  certain  land  and  to  erect  gat' 
holders  thereon;  these  Acts  contained  no  provision  far 
compensation  to  persons  injuriously  affected  i?kereby. 

Held,  that  the  Gas  Co,  was  not  thereby  entitled  to  end 
works  in  such  a  way  as  to  interfere  with  the  rights  0/ 
the  owner  of  the  adjoining  land  to  light  and  support 

Action. 

In  excavating  in  order  to  erect  a  gasholder  on  tiis 
g^  company's  land  a  subsidence  in  the  plsintiifk 
adjoining  land  and  houses  was  caused,  and  the  gas- 
holder  when  erected  to  its  full  height  would  block  tbs 
plaintiff's  ancient  lights. 

The  defendant  gas  company  was,  in  1867.  by  a 
special  Act,  registered  and  incorporated  under  tbs 
Joint-Stock  Companies  Acts,  1846  and  1856,  aadtbs 
Companies  Act,  1862.  The  Gas  Works  Clauaes  kA, 
1847,  was  incorporated  with  these  Acts. 

By  another  special  Act  of  the  defendant  oompaif 
passed  in  1873  (36  &  37  Yict.  c.  Ixxv.),  which  by  s.S 
incorporated  the  Gas  Works  Clauses  Act,  1871,  tbs 
company  was  authorized  (section  4)  to  purchase  tiie 
land  where  the  gasholder  was  situate,  and  by  sectifla 
6  it  was  empowered  to  erect,  maintain,  and  frott 
time  to  time  alter  and  enlarge  retorts,  gaaholdeob 
receivers,  etc.  i 

Both  the  gas  company  and  the  contractors  employsli 
by  the  gas  company  were  made  defendants  to  tej 
action ;  and  the  plaintiff  claimed  damages  as  ag»ia#i 
both  defendants  for  the  injury  done  to  his  land  aal' 

(a.)  Eeported  by  G.  B.  Hamilton,  Esq., 

at-Law. 
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baOdiiig*  by  anleideiice ;  and  u  agftimt  the  defemdMit 
|U  oompuiy  an  injimotioii  to  refltrain  the  company 
anctui^a  gasholder  to  auoh  n  height  as  to  obatmot 
tin*  plain  tiff*  It  aooient  lifhta. 

FigbAn,  Q.C.,  and  iKjiton  PoifcxA,  for  the  phuntiff, 
— Tbe  main  defenoe  U  that  the  defendant  compaiij 
bad  a  atatatory  power,  and  a  statutory  dnty  to  exer- 
cue  that  power,  bat  there  waa  no  obli^tion  to  place 
the  gaiholder  in  tbe  partioular  site  selected  by  the 


Tbry  referred  to  the  Qaa  Worka  Olauwa  Act, 
1S4T,  I.  29;  the  Oaa  Worka  Olauiea  Act,  1871,  n.  9; 
Mttnpolitan  AayUm  Dutriet  t.  Hill,  29  W.  B.  617,  6 
App.  Cas.  193 ;  Otddia  v.  Bann  Baervoir  Propri«lor$. 
3  App  Cai.  430,  26  W.  B.  Dijf.  259 ;  London  and 
yorlh-Walem  Railway  Oo.  t.  Evam,  41  W.  B  149, 
[1893]  I  Ch.  Ifl;  Wormnntoii  Oai  Co.  v.  Pope.  32  W,  B, 
134;  Shd/erir.  City  of  Limd-m  EUctric  Lighting  Co., 
43  W.  B.  238,  [1895]  1  Ch.  287  ;  CIovm  t.  Staford- 
liirt  PtitUrit*  Waterworki  Co..  21  W.  R.  32,  L.  K.  8. 
Cfa.  App.  122.  and  AtUirneii-OeitrTnl  r.  Gat  Light  and 
Coke  Co.,  26  W.  B.  125,  7  Ch.  D.  217. 

Haidant,  Q.C..  Macnaghtm,  Q.C.,  andSoome,  for  Qie 
eaa  company. — The  ease  u  like  London.  Brightfrn,  and 
South  Coail  Saiiicay  -r.  Truman.,  34  W.  £.  637,  11 
App.  Caa.  45. 

Tbe;BlsoeH»d/Ira.T.Pi»ae,4B.  &Ad.30;  Vaughan 
».  Tag  RailiBay  Co..  8,  W.  E.  549,  5  H.  ft  N.  679; 
Btdford  T.  Dawton,  L.  B.  20  Eq.  353,  24  W.  B. 
Dig.  236;  Batninermnith  and  City  Jinilway  Co.  v. 
Bnwd,  L.  H.  4  H.  L.  171.  17  W.  E.  H.  L.  Di|r.  14. 
16;  Emtio/ -r.  North-Eastern  Railiaay  eii.,jl890]  I 
Ch.  418.  44  W.  R.  Dig.  148  ;  and  Eirby  v  itaTrogate 
S'hcol  Board.  [1896]  I  Cb.  437,  44  W.  E.  Dig.  144. 
Bairlim,  Q.C..  snd  Bardtwdl,  (or  tlie  contractors^ 
F^An  replied. 

Our.  adv.  vult. 
Ant.  4. — North,  J.— It  was  said  fint  of  all  on 
bdialf  of  the  defendants  that  the  conetruotion  of  the 
tank  and  the  ereotioa  of  the  gasholder  are  acts  to  do 
^uch  the  gas  costpany  has  statutory  powers  with  a 
statnlory  dnty  to  eierciae  those  powers,  and  that  such 
powen  oannot  be  released  and  no  easement  can  be 

anired  in  derogation  of  them.  A  number  of 
way  cases  were  dted  in  support  of  thti ;  but  as 
Lord  Halsbnry  poiots  oat  in  Londjm,  Brighton,  and 
South  Coatt  Baiheay  Co.  t.  Traman,  the  railway  Aota 
■ra  carefully  distingoiihed  from  permiBsive  legislation 
neh  u  that  anthorislng  the  erection  of  a  hospital, 
i  A  railiray  may  be  made  whether  it  is  a  nuisance  or 
xot,  but  not  so  a  boapiial,  which  can  only  be  bnilt 
Mid  maintained  if  no  nuiaanoe  will  be  thereby 
crsated. 

If  the  defendants  are  right  the  plaintiff  oaa  get 
no  compensation.  [His  lordship  referred  to  Ham- 
memnith  ontt  CUy  Railway  Co,  y.  Brand  and  the 
laoarks  of  Bo  wen,  L.J.,  in  London  and  North- 
tTatem  Baibnay  Co.  t.  Bvani,  [1893]  1  Ch.  16,  p.  28, 
and  of   Lord  Herschell  in   Bradford   Corporati       ~ 


fitbon,  43  W.  R.  122.] 
Ado  I  her  argument  strongly  pressed  by  Ur. 
;  Hildame  was  that  the  gas  compuiy  owed  a,  duty 
I  to  ihe  pablic,  and  that  the  preaiubles  of  its  Acts 
likov  that  the  powers  given  to  it  aie  for  the  public 

benefit.  Private  and  iudiTidual  intorests  should 
^ttarefure,  it  is  argued,  give  way.  The  above-men- 
tfcaed  obaervations  of  Bo  wen,  L.J.,  and  Iiord 
ESeiscbcll  answer  this,  as  do  those  of  Lord  Cranworth 
fW  Lord  Campbt-ll  in  BroodUnt  v.  Imperial  Oat 
■  Ce.,  5  W.  E.  272, 1  De.  G.  M.  &  G.  436  at  p.  .462,  7 

H.  L.  Caa.  600  U  p.   610,  8  W.  E.  H.  L.  Dig.  4. 


But  there  is  a  conclnsiTe  answer  to  the  argnment  that, 
the  Acts  confer  a  tight  and  duty  to  perform  these  acta 
upon  this  particular  site.  The  Act  nowbere  re^nirec 
anything  to  be  done  which  must  neoeesariJy  isjore 
the  plaintiff.  If  the  gasholder  hod  been  smaller  and 
further  from  the  plaintiff's  land,  it  might  not  int«rfeie 
with  his  right  to  light  or  support,  and  the  gaa 
company  has  not  shown  tbat  it  cannot  carry 
out  its  duties  without  interfering  with  tbe 
plaintiff.  Tbe  rights  and  powers  conferred  on  the 
gaa  company,  however,  are  strictly  qualified,  as  is 
shown  by  section  29  of  the  Act  of  1647,  and  section  9 
of  (he  Aut  of  1871.  The  interfeienoe  with  the  plain- 
tiff's land,  in  my  opinion,  amounts  to  a  nnisanoe. 

A  further  point  was  that  no  preeo  iptive  right  could 
be  gained  aguinst  the  gas  compauy,  and  Staffurdihire 
and  Worcatershire  Canal  FrouriftnTi  v.  Birminghim 
Caual  Proprietors,  L.  E.  1  H.  L.  2fi4,  15  W.  E.  H.  L. 
DiK.  22  ;  Ayr  Harbour  Trmttet  v.  OsvKild,  8  App.  Cas. 
623.  32  W.  B.  DiK.  112;  and  MuUiner  t.  Midland 
Railway  Co.,  27  W.  R.  330,  11  Ch.  D.  611.  were  relied 
upon.  Rut  in  the  present  case  the  houses  had  been 
Bt^nding  more  than  thirty  years  when  the  gas  works 
in  qnestion  began  to  be  erected,  and,  primd  facit, 
had  gained  by  prescription  a  right  to  support  founded 
upon  an  implied  grant.  The  right  to  hght  depends 
upon  seciion  3  of  2  &  3  Will.  4.  c.  71  (which  creates 
an  absolute  right  to  acoeaa  of  light  after  an  actual 
enjoyment  of  twenty  years),  and  as  Lord  Westbnry 
pointed  out  in  Tapling  t.  Jom»,  13  W.  E.  617,  11 
H.  L.  Cas.  290,  such  right  dora  not  rest  on  any  pre- 
sumplion  of  grant  or  fiction  of  licence. 

Then,  as  to  the  contractors.  I  faU  to  follow  tbe 
argument,  that  there  can  be  no  negligence  unless  there 
is  a  neglect  of  duty ;  and  they  owed  no  duty  to  the 
plaintiff.  They  excavated  on  the  company's  land, 
and  the  result  of  this  excavation  was  wrongfully  to 
remove  part  ot  the  plaintiff's  soil  and  to  oanse  the 
land  above  to  subside  and  damage  bis  buildings. 

Aa  to  the  relief.  I  must  grant  en  injunction  to 
restrain  the  erection  of  a  gasholder  by  the  defendant 
gas  company  exceeding  68  feet  in  height — the  evi- 
dence showing  that  the  trection  of  a  gasholder  to  the 
height  of  68  t^et  would  not  materislly  af^t  the  lights 
of  uie  plaintiff ;  and  as  the  trench  is  finished  and  no 
further  subsidence  has  taken  place,  £340  damages  in 
respect  thereof,  against  all  the  defendants. 

Solicitors,  Bell,  Brodrick,  &  Gray,  for  Lavirack  J: 
Soil,  Hull;  Colh/er-Bristom,  &  Co.,  for  Stamp,  Jack- 
ton.  *  Birkt,  Hull ;  Jaquet  A  Co.,  for  Samutl  Wright 
*  Co.,  Bradford. 


In  re  BuTH. 
Smith  v.  Smith,  (a.) 

Will—ConttmctiQn — Order  of  'payment  to  benrfieian'ea — 
Pecuniary  li  gacy^~  Devite  of  mortgaged  land  free  from 
mortgage  —  Oift    of   retidut  —  Et 
{Locke-King' »)  Act,  18S4  (17  <6  18 

jS..  by  hit  will,  after  giving  /our 
made  teiieral  ipecific  devitel  freed  ar 
any  mortgage)  there  might  be  at  the  U 
the  retpeetive  propertiti  dem'ttd;  at 
if  he  should  sill  any  of  certain  I 
eert'iin  of  the  laid  devisee,  his  tn 
hit  residuary  estate  itand  potittttd  o 
to  the  proceeds  of  lale  on  nmilar  irti 
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of  the  house,  8.  then  gave  to  his  trustees  all  other  his 
real  and  personal  estate  upon  trust  to  pay  an  annuity  to 
each  of  his  sons,  and  out  of  the  balance  of  the  income  of 
his  said  residuary  estate  to  pay  off  incumbrances  upon 
his  said  estate,  and  after  payment  off  thereof  to  assign 
his  said  residuary  estate  to  his  said  sons  equally.  8, 
afterwards  sold  one  of  the  houses  for  £9,800.  8Js  estate 
proving  insufficient  for  payment  in  full  to  the  bene^ 
fidaries  under  his  will, 

Held,  (1)  that  the  pecuniary  legacies  were  charged  on 
the  entire  residue,  and  had  priority  of  aU  payments 
directed  to  be  made  out  of  the  residue;  (2)  that  the 
annuities  were  given  to  the  sons  in  their  capacity  of 
residuary  legatees,  and  were  therefore  not  payable  until 
the  mortgage  debts  on  the  specifically  devised  realty  and 
the  sums  representing  houses  sold  were  paid;  (3)  that  the 
£9,800  was  to  be  treated  as  an  ordinary  legacy  made 
payable  out  of  residue  ;  (4]  that  as  between  the  devisees 
of  mortgaged  realty  and  the  pecuniary  legatees,  the  rule 
in  LutkiDB  v.  Leigh,  Cas.  temp.  Talb,  52,  that  the 
pecuniary  legatee  had  priority  over  the  devisee,  must  be 
applied,  the  testator  having  negatived  the  application  of 
Locke-King^s  Act  and  thejamending  Acts, 

Poroher  v,  Wilson,  14  IF.  R,  \(i\l.  followed. 

Smith  V.  Smith,  10  Ir.  Oh.  Bep.  89,  461,  not  followed. 

Further  ooimcleration  and  two  summonses. 

The  above-named  testator  by  his  will  dated  in  1885 
^ye  to  eaoh  of  his  sons  George  Thomas  Smith  and 
Henry  Doggett  Smith  and  to  eaoh  of  his  daughters 
Alice  Florence  Smith  and  Ada  Maude  Smith  the  sum 
of  £100;  and  he  Rave  to  the  said  Henry  Doggett 
Smith  **  my  freehcud    house   and  garden  with  the 
meadow  thereto  adjoining  situate  at  Harrow    .    .     . 
freed  and  discharged  from  any  mortgage  there  may 
be  thereon  at  the  time  of  my  death  "  ;  and  he  devised 
unto  and  to  the  use  of  certain  persons,  their  heirs, 
executors,  administrators,  and  assigns,  thereinafter 
called  his  trustees,  two  leasehold  houses  in  the  City  of 
London  and  also  his  leasehold  house  in  Nichol-square, 
and  also  his  freehold  house  at  Haggerston  frepd  and 
dischara^ed  from  "  any  mortgage  there  may  be  on 
the  said  houses  at  the  time  of  my  death  *'  upon  trust 
for  his  daughter  Annie  L.  Jones,  her  husband  and 
children,  appointees,  and  next-of-kin  as  therein  men- 
tioned ;  and  gave  to  his  trustees  his  leasehold  houses, 
No.  61,  Cheapside,  and  another  house    in  the    City 
of    London     (but    free    from     any    incumbrances 
that  there  might  be  thereon  at  the  time  of  his  death), 
upon  trust  for  his  daughters  Alice  F.  Smith  and  Ada 
M.  Smith,  their  husbands  and  children,  appointees, 
and    next-of-kin    as   therein  mentioned.    And   the 
testator  then  declared  as  follows :  *'  If  I  shall  sell  any 
of  the  said  houses  hereinbefore  given  to  my  trustees 
upon  trust  for  my  daughters,  then  my  executors  and 
trustees   shall   out   of    my   residuary   estate    stand 
possessed  of  a  sum  equiyalent  to  the  price  I  may  have 
sold  such  house  for  and  on  similar  trusts  to  those 
dedlaied  concerning  any  such  house  as  may  have 
been  sold."    Then  ike  testator  by  his  will  gave  to  his 
trustees  **  all  other  my  real  and  personal  estate  . .  .  upon 
trust  to  pay  to  each  of  my  sons  George  Thomas  Smith 
and  Henry  Doggett  Smith  an  annual  sum  of  £250 
.  •  .  and  out  of  the  balance  of  the  income  of  my  said 
residuary  estate  to  pay  off  the  incumbrances  n^n  my 
said  estate,  and  upon  trust  as  soon  as  all  the  incum- 
brances upon  my  estate  shall  have  been  paid  off  to 
assign  my   said  residuary  estate    to  my  said  sons 
G.  T.  Smith  and  H.  D.  Smith  equally.'* 

And  by  a  codicil  dated  in  1887,  after  redting  the 
said  gift  of  residue  upon  trust  to  pay  the  said 
annuities  of  £250  each,  and  out  of  the  balance  to  pay 
off  the  incumbrances  upon  the  testator's  estate,  ana  as 
soon  as  the  incumbrances  upon  his  estate  had  been 
paid  off  to  assign  his  residuary  estate  to  his  said  sons 


equally,  the  testator  varied  the  said  trust  of  the  m 
G.  T.  Smith's  annuity  and  share  in  particulars  not 
material  for  this  report. 

Tbe  testator  in  his  lifetime  sold  the  said  house,  No. 
61,  Cheapside,  given  to  his  trustees  in  trust  for  hii 
said  daughters  Alice  Florence  and  Ada  Mande  as  afore- 
said, for  the  sum  of  £9,800. 

The  testator's  estate  proving  insufficient  for  pay- 
ment in  full  of  the  legacies  l^ueathed  by  his  sud 
will,  questions  arose  as  to  the  order  of  payment  of  the 
beneficiaries  thereunder. 

The  pecuniary  legacies  given  by  the  testator,  other 
than  annuities,  with  certain  interest  thereon,  remained 
due,  and  it  will  be  seen  that  the  sums  involved  in  the 
questions  of  priority,  which  now  came  up  for  decision, 
were  the  following  —  namely,  (1)  the  pecuniary 
lef[:acies ;  (2)  the  £9,800,  proceeds  of  tbe  house  sold ; 
(3)  the  mortgage  debts ;  (4)  the  annuities. 

Mulligan,  Q.C.,  and  A.  J.  Allen,  for  the  plaintiffs, 
George  Thomas  Scnith  and  others  in  same  interest.— 
The  testator  merely  excludes  the  application  of 
Locke-KingVs  Act,  and  the  prior  law,  as  settled  since 
Lutkins  v.  Leigh,  Cas.  temp.  Talb.  52,  and  HamiUony. 
Worley,  2  Yes.  jun.  62,  consequently  applies.  Annuitiei 
are  payable  before  incumbrances  on  real  estate 
specifically  devised,  as  against  the  specific  deviseei. 
The  legacies  have  priority  here,  and  the  annuitiM 
come  before  the  £9,800. 

LeveU,  Q.C.,  and  Bowden,  for  paiiites  interested  in 
the  proceeds  of  house  sold. — ^The  £9,800  must  be 
treated  as  a  pecuniary  legacy. 

Neville.  Q.C.,  and  Church,  for  the  defendant  Hn. 
Jones. — The  point  has  nothing  to  do  with  Locke- 
King's  A.ct.  Smith  V.  Smith,  10  Ir.  Oh.  Bep.  89,  m 
apt»eal  461,  governs  this  case. 

FarwelL  Q^G.,  and  Ball,  for  the  defendant  H.  B. 
Smith. — The  cases  are  given  in  White  &  Tudor'i 
L.  C  ,  7th  ed.,  p.  33.  Porcher  v.  Wilson,  14  W.  R. 
1011,  governs  this  case. 

They  also  cited  Burley  v.  Armstrong,  12  Ir.  Ch.  Bep. 
270. 

Levett,  Q.C.,  referred  to  Johnson  v.  CAi7d,  4  Han 
87,  p.  94,  and  argued  that  the  Irish  cases  were 
wrong. 

Mulligan,  Q.C.,  cited  Wythe  v.  Henniker,  2  My.  &  K. 
635;  Buckley  v.  Buckley,  19  L.  R.  Ir.  544.  p.  d6S, 
36  W.  B.  Dig.  4 ;  and  Qreville  ▼.  Browne,  7  W.  B.  673, 
7  H.  L.  Cas.  689,  p.  696. 

ILevett,  Q.C.,  cited  In  re  Brooke,  Brooke  v.  Brooke, 
24  W.  B.  959,  3  Ch.  D.  630.] 

Whinney,  for  another  defendant. 

BoMEB,  J. — ^The  first  question  I  will  deal  widi 
concerns  the  four  pecuniary  legacies  given  at  the 
beginning  of  the  will.  Greville  v.  Browne  finally  decidfid 
that  where  legacies  are  given  generally,  and  there  is  a 
gift  of  the  residue  of  the  real  and  personal  estate,  the 
legacies  are  charged  upon  the  entire  residue.  In  the 
will  before  me  the  residuary  devise  takes  the  form  U 
a  gift  of  all  other  the  testator's  real  and  persooel 
estate.  In  other  cases,  however,  it  has  been  hM  thai 
a  gift  of  the  testator's  real  and  personal  estate  nol 
otherwise  disposed  of  has  the  same  eflfeot  as  a  gift  of 
the  residue.  But,  apart  from  tiiese  cases,  in  the  wiB 
before  me  the  testator  has  been  his  own  interpreter, 
for  in  his  codicil,  after  referring  to  his  will,  he  8a|i: 
"  And  whereas  by  my  said  will  I  have  given  to  my 
trustees  the  residue  of  my  real  and  personal  estate, 
and  then  proceeds  to  make  some  alteration  in  the 
trusts.  So  that  this  case  is,  in  my  opinion,  governed 
by  Qreville  v.  Browne,  and  tiie  legacies  are  charged  on 
the  residue.    It  follows  that  aU  provisioiis  made  in 
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the  will  for  payments  out  of  the  residue  proper  are 
intended  to  be  provided  out  of  the  testator's  estate 
not  spedftcaUy  devised  or  bequeatiied  after  satisfying 
the  four  legaoies.  Now,  the  mortgage  debts  on 
the  gpeoifically  devised  real  estates  are  by  the  will 
ezpseasly  directed  to  be  paid  out  of  tbe  residuary 
flstete  (see  the  clause  immediately  following  the  trusts 
of  resiaue  for  the  two  sons).  And  by  this  direction, 
so  lir  as  it  gave  a  beneficial  interest  in  the  residue  to 
tbe  devisees,  I  gather  from  the  will  the  testator  meant 
these  debts  to  be  paid  out  of  the  reeiduary  estate 
proper— that  is  to  say,  the  estate  after  satisfaction 
of  toe  four  legacies.  Of  course,  the  mortgagees  as 
creditors  would  have  a  prior  right  to  any  beneficiaries 
to  be  paid,  but,  so  far  as  they  should  exercise  their 
rights  and  obtain  payment  out  of  residue,  the  four 
k^ades  would,  on  tbe  doctrine  of  marshalling,  with 
which  I  shall  hereafter  have  more  particularly  to 
deal,  be  entitled  to  stand  in  their  shoes.  And  the 
same  remarks  as  to  their  being  payable  out  of 
rendue  proper,  apply  to  the  sums  which  by  the  will 
have  to  be  provided  to  take  the  place  of  the  houses 
specifically  devised  in  trust  for  his  daughters  in  case 
the  testator  sold  them  in  his  lifetime.  And  even 
more  strongly  the  remarks  apply  to  the  annual  sums 
of  £250  each  directed  to  be  paid  to  his  two  sons.  In 
my  opinion,  therefore,  the  four  legacies  must  be  paid 
in  priority  to  those  mortgage  debts,  sums  representing 
houses  sold,  and  the  two  annual  sums  of  £250  each. 

I  will  next  deal  with  the  question  as  to  the  position 
of  the  two  sons  in  respect  of  the  two  atinn^l  sums  of 
£250.  Now,  nothing  is  said  in  the  will  expressly  as 
to  any  order  of  payment  out  of  tiie  residue  proper  of 
tbe  above-mentioned  mortgage  debts  and  sums  re- 
presenting houses  f>old.  But  on  this  will  and  codicil 
it  appears  to  me  to  be  assumed  by  the  testator  that 
these  debts  and  sums  will  have  been  paid  before 
anything  goes  to  the  two  sons.  The  sons  are  made 
residnary  legatees,  and  it  appears  to  me  that  the  two 
aonual  sums  are  only  giv^^n  to  them  in  their  capacity 
of  residuary  legatees,  and  as  part  of  the  machinery 
for  allowing  the  true  residue  to  be  divided  between 
tiiem.  After  directing  his  trustees  oat  of  his  residuary 
estate  to  pay  the  two  annual  sums,  the  testator 
l^ooseds  to  direct  that  "  out  of  the  balance  of  tbe 
moome "  of  his  residnary  estate  the  trustees  are  to 
pay  off  the  incnmbrances  on  his  residuary  estate, 
and  that  when  these  incumbrances  cure  paid  off,  then 
the  residuary  estate  is  to  be  divided  between  the  two 
sons,  dearly  the  two  a-Titniftl  sums  would  cease 
when  the  residue  was  divided,  and  in  my  judgment 
the  two  sums  are  only  intended  to  be  paid  to  them  as 
residnary  legatees.  And  this  view  is  supported  by 
the  wording  of  the  codicil,  where,  as  regards  the 
share  of  one  of  the  two  sons,  the  testator  treats  the 
£250  aa  being  equivalent  to  the  income  of  the  residue 
np  to  the  time  that  residue  is  divided.  I  think, 
tiwrefore,  the  sons  cannot  claim  to  be  paid  anything 
in  respect  of  the  annual  sums  until  the  mortgage 
debts  on  the  specifically  devised  realty,  and  the  sums 
lepresentmg  houses  sold,  are  paid. 

This  brings  me  to  the  last  question,  which  concerns 
the  relative  rights  of  the  specific  devisees  of  realty  in 
leipeei  of  the  mortgage  debts  and  those  claiming  the 
mm  equal  to  the  price  at  which  one  of  the  testator's 
houses  was  sold  lay  him  in  his  lifetime.  Now,  in  the 
tint  plaoe  I  may  say  that  in  my  opinion  the  last- 
'  mentioned  sum  is  to  be  treated  as  an  ordinary  legacy 
made  payable  out  of  residue.  I  cannot  see  any 
nffident  reason  for  treating  it  differently  merely 
hecanse  if  the  house  had  not  been  sold  the  devisee  of 
It  mig^t  have  taken  it  subject  to  mortgages.  I  have 
ftcrefore  to  consider  what  is  the  right  of  a  devisee 
of  real  estate  charged  with  a  mortgage  debt 
of  the  testator  to  have  that  debt  paid  off  out  of 


residue  as  against  a  pecuniary  legatee.  Now,  after 
Ltdkina  v.  Leighf  ana  before  Locke-King's  Act,  it 
became  a  settled  rule  in  equity  that  the  pecuniary 
legatee  had  priority  over  the  devisee,  although  the 
devisee  was  under  the  will  entitled  as  agamst  a 
residuary  legatee  to  have  the  mortgage  debt  paid  off 
out  of  residue.  And  if  the  mortgagee,  by  virtue 
and  in  exercise  of  his  rights  as  creditor,  obtained 
payment  of  his  debt  out  of  residue,  it  was  held  that 
on  the  doctrine  of  marshalling  the  legatee  was 
entitied  to  stand  in  the  shoes  of  the  mortgage 
creditor  as  against  the  devised  realty.  It  is  difficult 
to  justify  this  rule  on  principle.  Seeing  that  the 
testator  intended  the  mortgage  debt  to  be  paid  off  out 
of  his  residuary  estate,  it  might  have  been  supposed 
that  the  pecuniary  legatees  could  not  claim  to  be  repaid 
by  the  devisee  merely  because  the  debt  had  been 
paid  as  contemplated  out  of  the  proper  fund.  Or  the 
courts  might  have  been  expected  to  hold  that  the 
devisee  to  the  extent  of  the  mortgage  debt  and  the 
pecuniary  legatee  to  the  extent  of  his  legacy  were 
equally  objects  of  the  testator's  bounty,  and  that  the 
mortgage  debt  and  legacy  should  therefore  abate 
rateably  in  case  the  residuary  estate  could  not  pay 
botii  in  foil.  But  the  courts  became  bound  by  the 
rule  above  adverted  to,  however  difficult  it  might  be 
to  justify  it,  and  the  time  for  qaestioning  it  has  long 
since  passed.  See,  for  example,  observations  of  Sir 
James  Wigram  when  Tice-Chancellor  in  Johnson  v. 
Child,  4  Hare,  at  p.  04,  where  he  pointed  out  that  he 
was  bound  by  the  authorities  O!  course  a  testator 
might  by  express  provision  in  his  will  negative  the 
application  of  the  rule,  but  unless  he  did  so  the  rule 
was  applied.  The  effect  of  Locke-King's  Act  was  to 
benefit  the  pecuniary  legatee,  and  not  to  prejudice 
any  rights  he  previously  had  in  equity.  So  that  if  a 
testator  by  his  will  negatived  the  application  of  the 
Act  without  directing  that  the  rule  should  not  apply, 
then,  of  course,  the  rule  had  to  be  applied.  Accord- 
ingly, in  PorcJier  v.  Wilson,  where  a  testator  provided 
expressly  for  payment  of  his  debts  out  of  his  residuary 

Sersonal  estate  (but  without  mentioning  his  mortgage 
ebts),  the  rule  was  applied  by  Wood,  T.O.  jji 
that  case,  as  the  law  then  stood,  before  the  amend- 
ing Act  of  1877,  the  provision  was  held  to  negative 
the  application  of  the  Act,  and  the  debts  to  be  paid 
out  of  the  residuary  personal  estate  were  held  to  in- 
clude mortgage  debts.  And  the  decree  in  that  case 
expressly  provided  that  the  mortgage  debts  were 
primarily  payable  out  of  the  personal  estate,  but 
when  the  question  of  marshalUng  came  before  the 
court,  it  was  declared  that  the  devisees  of  the  mort- 
gaged estate  were  not  entitied  to  have  the  mortgage 
satisfied  out  of  the  personal  estate  until  the  pecuniary 
legatees  were  aatisned.  It  seems  to  me  impossible  to 
distinguish  the  case  now  before  me  from  the  above 
authorities.  All  that  the  testator  has  really  done  by  his 
will  is  to  negative  the  application  of  Locke-King's  Act 
and  the  amending  Acts  as  to  the  mortgage  debts, 
by  expressly  providing  for  payment  of  those  debts 
out  of  his  residuary  estiite.  1  cannot  gather  from  the 
will  that  he  has  expressly  or  by  necessary  inference 
provided  that  the  rule  as  to  marshalling  is  not  to 
apply,  or  that  the  mortgage  debts  are  to  be  paid  in 
priority  to  the  pecuniary  legatees,  or  that  the  devisees 
of  the  mortgaged  realty  are  to  be  considered  as 
legatees  to  the  extent  of  the  mortgages  so  as  to  share 
rateably  with  the  pecuniary  legatees  in  case  of 
deficiency  of  the  residuary  estate.  I  ought  to  say  a 
few  words  about  the  case  of  Smith  v.  Smith,  10  Ir. 
Gh.  Bep.  89,  461.  Speaking  with  aU  respect,  I  cannot 
follow  the  grounds  on  which  that  case  was  decided. 
It  seems  to  have  been  decided,  and  especially  on 
appeal,  on  the  ground  that  the  will  there  negatived 
(as  it  no  doubt  did  as  the  law  then  stood)  the  appli- 
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oation  of  Lodke-Eing's  Act.  But  the  oourts  do  not 
appear  to  have  seen  Siat,  auumiDg  Looke-King's  Act 
did  not  apply,  the  question  of  marshalling  then  arpee, 
and  ought,  on  the  authoritieB  I  have  referred  to,  to 
have  been  decided  in  favour  of  the  pecuniary  legatees. 
That  case  seems  to  me  inconsistent  with  the  Eoglish 
authorities,  and  if  it  is  to  be  supported  at  all  must  be 
taken  as  a  decision  on  the  wording  of  the  will  tiiere 
in  question  that  the  testator  had  by  necessary  impli- 
cation negatived  the  application  of  the  rule  as  to 
marHhalling.  Speaking  for  myself,  I  can  only  say 
that  I  should  not  have  gathered  from  the  provisions 
of  that  will  that  the  testator  had  negatived  the 
application  of  the  rule.  It  follows,  summing  up  the 
results  of  this  judgment,  that  the  order  of  payment  of 
the  various  sums  I  have  been  dealing  with  must,  in 
my  opinion,  be  as  follows:  (1)  the  four  pecuniary 
legacies,  (2)  the  sum  representing  the  price  of  the 
house  sold,  (3)  the  mortgage  debts,  and  (4)  the  annual 
iums  given  to  the  sons  out  of  residue. 

Solicitors,  Ilughea,  Hooker,  <&  Co,;  B.  Oliver;  SoU, 
Turner,  &  Knight, 


Otourt  Of  Sl99(al« 


)iv.  1 

Ohitty  and  > 
I.  L.JJO     J 


Nov.  8,  10 ; 
Dec.  20. 


From  Chan.  Div. 
(Lindley,  M.R.,  and  ChUty 
Tanghan  Williams 

In  re  Mundy  and  Boper'b  Contract,  (a.) 

Settled  land  —  Vendor  and  purchaser  —  Seillement  — 
Jointure  and  'portions  created  by  prior  settlement — 
Eesettlement — Compound  settlement — Title — Power  of 
tenant  for  life  to  convey  free  from  jointure  and 
portions— Settled  Land  Act,  1882  (45  &  46  Vict,  c, 
38),  M.  2  (1),  20,  60. 

By  deed  dated  the  I6th  of  March,  1861,  the  0.  Estate 
was  settled  to  the  use  of  (7.  F.  M,  for  life,  with  re- 
mainder to  the  use  of  his  first  and  other  sons  successively 
in  tail  male.  By  a  settlement  dated  tJie  1th  of  August, 
1865,  in  exercise  of  a  power  reserved  to  him  by  the 
previous  deed,  C.  F.  M,,  on  his  marriage,  appointed  a 
rent-charge  to  his  wife,  and  portions  to  his  younger 
children,  both  secured  by  terms  of  years.  By  a  dis- 
entailing assurance  of  the  2Sth  of  January,  1889.  the  0. 
Estate  was  disentailed.  By  a  settlement  dated  the  30^A 
of  January,  1889,  C.  F,  M.  and  his  son  appointed  the 
0.  Estate  to  the  use  of  C.  F.  M.  for  his  life,  with 
remainders  over.  The  life  estate  was  not  expressed  to  be 
in  restoration  or  continuation  of  any  estate  in  C.  F.  M. 

Held,  that  the  settlement  of  the  30th  of  January,  1889, 
was  not  a  settlement  complete  tn  itself,  but,  with  the  deeds 
of  1861,  1865,  ajid  1889,  formed  a  compound  settlement 
within  the  meaning  of  the  Settled  Land  Act,  1882  ;  and 
tfiat,  therefore,  C.  F.  M.  could  sell  the  0.  Estate  freed 
from  the  jointure  and  portions  enlarged  thereon. 

In  re  Marquis  of  Ailesbury  and  Lord  Iveagh,  41 
W.  B.  644,  [1893]  2  Ch.  345,  approved. 

Appeal  of  the  vendor,  on  a  vendor  and  purchaser 
summons,  from  Kekewich,  J. 

By  the  summons,  G.  F.  Massingberd  Mundy, 
who  was  tenant  for  life  of  the  Ormsby  Estate,  asked 
that  trustees  for  the  purposes  of  the  Settled  Land 
Acts  might  be  appointed  of  the  compound  settle- 
ment hereafter  mentioned,  and  that  it  might  be 
declared  that  a  contract  of  sale  into  which  he  had 
entered   relating   to    a   part   of    the   settied   pro- 

(a.)  Beported  by  W.  Shallobobs  Goddabd,  Esq., 

Barrister-at-Law, 


pert^  was  binding  upon  the  jointress  and  por* 
tiomsts  respectively  under  the  said  compound  Bsttls- 
ment,  and  that  he  could  make  a  good  title  to  tbi 
property  without  the  concurrence  of  the  joiDtrai, 
poxtionists,  and  trustees  of  the  respective  terms. 

The  histonr  of  the  settiement  was  as  follows :  By  a 
settlement  of  the  15th  of  March,  1861,  the  Onnibf 
Estate  was,  in  exercise  of  a  power  contained  in  a  dif. 
entailing  deed,  appointed  and  conveyed  to  the  use  d 
C.  J.  H.  Mundy  during  his  life,  with  remainder  tofts 
use  of  trustees  for  a  term  of  500  years  to  secure  ts 
Elizabeth  Susan  Mundy,  in  case  she  should  snrviis 
0,  J.  H.  Mundy  and  M.  J.  Massingbeid  (as  happeoed), 
the  yearly  rent-charge  of  £800  by  way  of  joiiitm 
in  bar  of  dower,  with  remainder  to  a  trustee  for  ths 
term  of  1,000  years  to  secure  payment  of  porticoi  on 
to  £8,000  (which  were  sub^uently  raised],  ti 
subject  thereto  to  the  use  of  0.  F.  Muudy  for  lif^ 
with  remainder  to  the  use  of  his  first  and  other  looi 
successively  in  tail  male.  The  settiement  also  gsvt 
powers  to  C.  F.  Mundy  to  appoint  to  anywomai 
whom  he  might  thereafter  marry  a  yearly  rent-chsigi 
of  £500  by  way  of  jointure ;  to  diarge  the  estate  ink 
a  sum  of  £8,000  for  portions  for  his  younger  diit 
dren ;  and  to  create  terms  of  years  to  be  vested  m 
trustees  upon  the  usual  trusts  for  the  purpose!  ol 
securing  and  raising  such  jointure  and  porticMi 
respectively. 

in  1863  0.  J.  H.  Mundy  assumed  the  sozname  d 
Massingberd  Mundy. 

By  a  settlement  of  the  7th  of  August,  1865,  mads : 
upon  the  marriage  of  the  said  C.  F.  M.  Mon^f 
^formerly  C.  F.  Mundy)  with  Louisa  Charlotte  Bigg%  ] 
C.  F.  M.  Mundy  in  exercise  of  the  power  reserved  W^ 
him  by  the  above-mentioned  settlement,  appointei' 
an  annual  rent-charge  of  £500  by  way  of  jointure  ts' 
his  said  wife  in  case  she  survived  him,  and  created  a' 
term  of  300  years  to  commence  from  his  destk  li 
secure  the '.payment  of  said  jointure;  and  he  alit; 
charged  the  estate  with  the  payment  of  £8,000  m 
portions  for  the  younger  children  of  the  said  marrit^ 
in  such  shares  as  he  should  by  deed  or  will  appoii^ 
and  created  a  term  of  1,000  years  to  commence  froa. 
his  death  to  secure  the  raising  of  such  portions. 

C.  J.  H.  M.  Mundy  died  on  the  19th  of  FebrusiTt 
1882. 

By  a  disentailing  assurance  of  the  28th  of  JanuaiTt . 
1889,  G.  F.  M.  Mundy  and  G.  D.  M.  Mundy,  im 
eldest  son,  disentailed  the  Ormsby  Estate. 

By  a  settiement  of  the  30th  of  January,  1889,  midt 
in  exercise  of  a  general  power  of  appointment  in  te 
last-mentioned  disentailing  assurance,  C.  F.  IL 
Mundy  and  G.  D.  M.  Mundy  appointed  the  OrmAf 
Estate  to  the  use  of  G.  F.  M.  Mundy  during  his  lilt 
with  remainders  over.  The  life  estate  so  Hti^it^  m 
not  expressed  to  be  in  restoration  or  oontinoatioii  st 
any  estate  in  G.  F.  M.  Mundy. 

Elizabeth  Susan  M.  Mundy  died  on  the  Ist  of 
January,  1892.  ; 

By  a  deed-poll  of  the  16tii  of  July,  1897,  O.  F.ML: 
Mundy,  in  exercise  of  the  power  reserved  to  him  id 
the  settiement  of  the  7th  of  August,  1865,  appointsl; 
the  sum  of  £8,000  in  certain  proportions  ^»»iw»g  kili 
four  younger  children. 

On  the  6tii  of  Augost,  1897,  G.  F.  M.  Mandif 
entered  into  the  contract  of  sale  above  referred  to. 

On  investigating  the  titie  the  purchasers  requited 
the  concurrence  of  the  jointress  and  the  yoanfler^ 
children.  The  vendor  then  took  out  a  summons  unasr 
the  Settied  Land  Acts.  1882  to  1890,  and  the  Teodo^ 
and  Purchaser  Act,  1874,  for  a  declaration  aa  abow 
stated. 

Kekewich,  J.,  held  that  a  new  settiement  had  '^ — 
created  by  the  settiement  of  1889,  and  that, 
t^f'rp  was  not  a  *'  compound   settiement," 
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faodor  ooold  not  sell  under  the  Settled  Land  Aots 
free  from  the  charges. 
The  vendor  appealed. 

Couns^Hardy,  Q.G,y  and  itfar^Zi,  for  the  appellant. — 
Thewttlemenie  of  1861, 1865,  and  the  two  dei^df  of  1889 
aaftitateone  componnd  settlement.  The  deoision  of 
flfeiriing,  J.,  in  In  re  Marmth  of  Aileshury  and  Lord 
Imtgh,  41  W.  £.  644,  [1893J  2  Gh.  345,  was  correct,  and 
lbs  tenant  for  life  can  sell  this  property  free  from  the 
Joiniiire  of  his  wife'  and  the  portions  of  his  younger 
siiildrsn.  The  charges  cannot  come  into  operation 
latil  the  Ufe  estate  ends,  and  the  latter  is  therefore 
Bot  poet[>oned  to  them.  Mere  absence  of  words  of 
Momtnation  and  restoration  is  not  enough  to  negatiTe 
ear  contention  that  there  is  here  a  compound  settle- 
wnt  The  object  of  the  Settled  Land  Act,  1882, 
was  not,  aa  the  judge  thought,  to  incorporate  in  a 
settlement  usual  and  proper  powers:  Lord  Mac- 
msghten'a  speech  in  Lord  Henry  Bruce  ▼.  Marquis  of 
AUabury,  41  W.  £.  318,  [1892]  A.  C.  356,  at  p.  364. 

They  sJso  referred  to  Hood  and  Challis'  Oon- 
^lyancinff  and  Settled  Land  Acts  (5th  ed.),  pp.  193, 
125;  Wolitaiholme's  Settled  Land  Acts  (7th  ed.), 
>  289. 

W,  A.  Peck,  for  the  respondent. — ^The  words  at  the 
jssd  of  the  settlement  of  1889  were  neoessanr  to 
^nmde  for  the  poesibility  of  the  death  of  one  of  the 
Ifarties  to  whom  the  power  was  given.  In  order  to 
!>iske  a  compound  settlement  available,  the  tenancy  for 
{Ms  must  be  created  by  the  first  instrument,  and  if  it 
|h  hesn  dealt  with  it  must  be  restored  in  the 
iMt  The  words  in  section  20  (2^  (i.)  are  ''  having 
tariority  to  the  settlement,"  ana  not  to  the  life 
Sslsti).     In  the  Aileshury  case  Uie   liLirquis    Ernest 

a  had  a  life  estate  created  by  the  earliest 
and  ooming  down  through  all  the  deeds,  and 
^Krling,  J.y  said  once  a  compound  settlement  always  a 
iOBpoand  settlement ;  see  aJso  Davidson's  Precedents 
p  OonveTancinfl:  (3rd  ed.),  vol  3,  introd.  and  pp. 
\9H-6.  Key  &  Elphinstone  (oth  ed.),  vol.  1,  p.  631,  in 
p  piraoedent  of  a  disentailing  deed  of  freeholds,  insert 
fte  words  **  in  restoration,  continuation,  and  confir- 
pstion  of  the  estate  for  his  life  limited  to  him,"  &c. ; 
WtB  note  on  that  precedent,  as  to  the  old  life  estate 
hmng  kepi  alive.  There  is  no  reported  case  in  which 
^  woras  about  restoration,  &c.,  are  omitted.  In 
ttas  case  the  deed  of  1889  settled  the  land  and  none 
iti  the  pnvions  deeds  did.  If  the  oiher  side  is  correct, 
M  a  man  seised  in  fee  simple  subject  to  a  jointure  dies 
kaving  devised  the  land  in  strict  settlement,  the 
pensnt  for  fife  can  convey  freed  from  the  jointure ; 
Miflih  the  fee  simple  owner  himself  could  not  have 
IsBio.  The  Settled  Land  Acts  give  much  wider 
bnven  of  ideaUng  with  settled  land  than  the  previous 
IsttUd  Estates  Acts  did.  The  deed  of  1889  coo- 
plitntes  the  settlement,  and  if  the  machinery  of  the 
iais  had  not  been  used  it  would  have  been  only  one 
si  the  instruments  creating  the  settlement.  Sup- 
nbig  the  deed  of  1889  had  been  a  will  instead  of  a 
■Bed,  it  could  not  have  been  suggested  that  the 
it  for  life  under  the  will  could  override  these 


referred  to  In  re  Du  Cane  and  Nettlefold^s  C<m- 
kad,  46  W.  B.  523,  [1898]  2  Gh.  96. 

Cotens^Hardy,  Q.C,  replied. 

Cur.  adv.  vult, 

'  Dec  20. — The  written  judgment  of  Lindley,M.B., 
IBd  Chitty,  L. J.,  was  delivered  by 

Ghittt,  L.J. — On  this  appeal  there  are  two 
jpBstaons  which  hang  together.  The  first  is  whether 
%m  ▼endor,  who  is  tenant  for  Ufe  in  possession,  can. 
Ids  conveyance  under  the  Settled  Land  Acts, 
the  hmdfrom  the  jointure  limited  to  his 


wife  if  she  should  survive  him,  and  from  the  portions 
charged  on  the  land  in  favour  of  his  younger 
ohil&en,  but  not  raisable  till  after  his  death.  The 
terms  of  years  and  other  rights  limited  for  the 
purpose  of  securing  the  jointure  and  portions  are 
wduded  in  this  question.  The  second  is  whether  the 
deeds  of  1861, 1865,  and  1889  together  constitute  *<  the 
settlement"  or  '*  a  settlement"  within  the  meaning 
of  the  Settled  Land  Act,  1882.  The  vendor  contends 
that  they  do,  and  accordingly  asks  the  court  to 
appoint  ^ustees  of  that  settlement  in  order  that  they 
may  receive  and  give  a  good  discharge  for  the 
purchase-money.  Kekewich,  J.,  has  decided  both 
the  questions  against  the  vendor,  and  has  oonse« 
quently  declined  to  appoint  trustees. 

The  broad  policy  on  which  the  Act  is  founded  is  laid 
down  by  the  House  of  Lords  in  Lord  Henry  Bruce  v. 
Marquis  of  Aileshury,  41  W.  £.  318,  [1892]  A.  0.  356. 
The  object  is  to  render  land  a  marketable  artide, 
notwithstanding  the  settlement.  Its  main  purpose 
is  the  welfare  of  the  land  itself  and  of  all  interested 
therein  including  the  tenants,  and  not  merely  of  the 
persons  taking  under  the  settlement.  The  Settied  Land 
Act,  1882,  has  a  much  wider  scope  than  the  Settled 
Estates  AJots.  The  scheme  adopted  is  to  facilitate  the 
striking  off  from  the  land  of  the  fetters  imposed  by 
settlement ;  and  this  is  accomplished  by  conferring  on 
tenants  for  life  in  possession,  and  others  consider^  to 
stand  in  a  Hke  relation  to  the  land,  large  powers  of 
dealing  with  the  land  by  way  of  sale,  exchange,  lease, 
and  otherwise,  and  by  jealously  guarding  those  powers 
from  attempts  to  defeat  them  or  to  transfer  their 
exercise.  At  the  same  time  the  rights  of  persons 
claiming  under  the  settlement  are  carefully  preserved 
in  the  case  of  a  sale  by  shifting  the  settiement 
from  the  land  to  the  purchase  -  money  which 
has  to  be  paid  into  court  or  into  the  hands  of  trustees. 
The  Act  of  1882  and  the  subsequent  Acts  ought,  then, 
to  be  construed  by  the  court  with  regard  to  these 
broad  principles,  and  in  a  spirit  of  wise  and  reasonable 
liberality. 

I  am  free  to  confess  that  I  am  struck  at  the 
outset  with  the  consideration  that,  if  the  judg- 
ment appealed  against  stands,  there  is  a  blot  m  the 
Acts.  The  purchaser  required  that  the  jointress  and 
the  younger  children  should  join  in  the  conveyance 
for  the  purpose  of  releasing  their  rights ;  but  with 
this  requisition  it  was  impossible  to  comply.  The 
portioners,  or  some  of  them,  are  infants.  The  result, 
then,  is  that  if  the  requisition  is  upheld,  the  land  is 
practically  unmarketable.  The  20th  section  of  the 
Act  of  1882  has  been  so  often  stated  that  it  is  un- 
necessary to  set  it  forth  again.  The  deed  of  convey- 
ance by  the  tenant  for  life  is  effectual  to  pass  tiie  hund 
conveyed,  discharged  from  all  the  limitations,  powers, 
and  provisions  of  the  settiement,  and  from  all  estates, 
interests,  and  charges  subsisting  or  to  arise  thereunder, 
but  subject  to  and  with  the  exception  of  (I)  all  estates, 
interests,  and  charges  having  priority  to  the  settle- 
ment ;  and  (2)  all  such  other,  if  any,  estates,  interests, 
and  charges  as  have  been  conveyed  or  created  for 
securing  money  actually  raised  at  the  date  of  the  deed. 
The  third  exception  is,  for  present  purposes,  altogether 
immaterial.  The  second  is  important  as  showing  an 
express  restriction  on  the  power  of  the  tenant  for  life. 
We  find  in  it  a  prindpfe.  Mortgagees  who  have 
actually  lent  their  money  on  the  security  of  the  land 
are  regarded  as  strangers  to  the  settiement,  and  are 
not  to  have  the  security  which  they  bargained  for  on 
the  land  itself  transferred  to  the  purchase- money  at 
the  will  of  the  tenant  for  life.  The  same  principle  is 
maintained  in  the  3rd  sub-section  of  section  50  in 
favour  of  an  assignee  for  value  of  the  estate  or  interest 
of  the  tenant  for  life.  The  exception  in  sub-section  2  (ii. ) 
of  the  20th  section  has,  however,  nO  direct  application 
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to  the  present  case,  beoaase  no  money  has  been  raised 
nnder  the  jointnre  term  or  the  portions.  Indeed,  as 
already  intimated,  no  money  is  raisable  nnder  either 
of  them  till  after  the  death  of  the  vendor. 

The  first  exception  is  important.  If  the  settlement 
oonsists  solely  of  the  deed  of  1889  then  the  jointure  and 
the  portions  have  priority  to  the  settlement,  and  the 
vendor's  conveyanoe  will  not  discharge  the  land  from 
them.  If  the  settlement  oonsiBts  of  the  deeds  of  1861 , 
I860,  and  1889,  the  jointure  and  portions  will  not 
have  priority  to  that  settlement,  and  they  will  be  dis- 
chargHBd  subject  to  compliance  with  the  provisions  of 
the  Acts  as  to  the  appointment  of  trustees  of  that 
settlement  and  notice  to  them  or  waiver  of  notice. 
The  purchaser  raises  no  objection  on  the  ground  that 
there  were  no  trustees  for  the  purposes  of  the  Act  at 
the  time  of  the  sale.  I  turn  now  to  the  2nd  section 
of  the  Act  of  1882,  the  1st  sub-section  of  which  for  the 
present  purpose  may  be  shortiy  stated  thus  :  *'  Any 
deed  ...  or  other  instrument  or  any  number  of 
instruments,  whether  made  •  .  .  before  or  after 
or  partly  before  and  partiy  after  the  commencement 
of  this  Act,  under  or  by  virtue  of  which  instrument 
or  instruments  any  land  or  any  estate  or  interest  in 
land  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for 
the  purposes  of  this  Act  a  settlement  and  is  in  this 
Act  referred  to  as  a  settiement  or  as  the  settlement  as 
the  case  requires."  The  right  interpretation  of  the 
words  "stuids  for  the  time  being  limited  to  or  in 
trust  for  any  persons  by  way  of  succession  "  is  a 
critical  point  in  this  case.  The  words  have  no  tech- 
nical force.  I  see  no  sufficient  reason  for  restricting 
their  meaning.  I  think  that  according  to  the  natural 
and  ordinary  meaning  of  the  words  they  include  the 
case  of  a  jointress  and  portions  for  younger  children 
limited  to  arise  on  or  after  the  death  of  a  tenant  for 
life  and  to  the  terms  of  years  limited  to  trustees  to 
secure  them.  The  jointress  and  the  portioners  take 
an  interest  in  the  land  and  they  succeed  to  their 
interests  in  the  land  on  or  after  the  death  of  the 
tenant  for  life.  I  state  this  proposition  generally 
and  without  reference  to  the  Acts  imposing  a  duty  on 
successions;  but  such  Acts,  if  referred  to,  would  support 
this  proposition.  It  may  be  that  conveyancers  when 
they  employ  the  phrase  that  the  lands  stand  limited 
to  uses  often  mention  only  the  leading  estates  in  the 
land — viz.,  the  estates  of  freehold — and  refer  to 
jointures  and  portions  as  charges  or  incumbrances 
to  which  the  freehold  estates  or  some  of  them  are 
subject.  Such  a  mode  of  reciting  title  is  often  suffi- 
cient for  the  purpose  which  it  is  intended  to  serve. 
But  it  is  quite  correct  in  point  of  law  to  set  out  among 
the  limitations  to  which  the  land  stands  limited  the 
limitations  in  favour  of  the  jointress  and  the  portioners 
and  the  terms  for  securing  them,  and  this  is  often 
done  by  conveyancers.  There  is  an  illustration  of 
what  I  am  saying  in  the  deed  of  1889.    To  the  pro- 

gDsition  that  the  words  of  the  section  **  stands 
mited  to  or  in  trust  for  any  persons  by  way  of  suc- 
cession" ought  to  be  restricted  to  freehold  estates 
there  are  two  ready  answers :  First,  the  subject- 
matter  of  the  settiement  may  be  leaseholds  for 
years.  This  is  shown  by  the  words  of  the  definition 
itself,  which  speaks  not  of  land  but  of  **  any  estate  or 
interest  in  land.*'  And,  secondly,  by  the  58th  section , 
which  in  its  enimieration  of  the  persons  having  the 
powers  of  a  tenant  for  life  mentions  Tsab-section  4) 
"  a  tenant  for  years  determinable  on  liie  not  holding 
merely  under  a  lease  at  a  rent." 

I  proceed  now  to  state  the  titie  shortiy.  The  deed 
of  1861  was  a  settiement  under  which  the  vendor 
took  aUfe  estate  with  powers  to  jointure  and  charge 
portions  in  the  usual  way.  The  deed  of  1865  was 
executed   by   the  vendor   on   the  occasion  of  his 


martia^,  and  he  thereby  executed  his  powon  ol 
jointurmg  and  charsnn^  portions.  The  deeds  of  IM 
were  a  disentailing  aeea  by  the  vendor  and  his  Mad 
son,  followed  by  a  resettlement.  The  resetQemanft 
contains  a  correct  redtal  showing  how  the  lands  "  itood 
limited  "  immediately  before  the  execution  of  the  dis- 
entailinff  instrument.  It  will  suffice  to  state  the  tifls 
from  this  recital  following  its  main  lines,  but  sHghtiy 
abbreviating  its  langnai^.  According  to  the  raoitil 
the  lands  tiien  "  stcMd  hmited  (a)  to  &e  use  thii  the 
vendor's  mother,  Elizabeth  Susan  Mundy,  should 
receive  during  her  life  a  yearly  rent-charge  of  £800, 
with  powers  of  distress  and  entry  (she  died  in  1892) ; 
(6)  to  the  use  of  trustees  for  a  term  (created  by  tait 
deed  of  1861)  of  500  years  to  secure  thatrent-dhsi^ ; 
and  subject  thereto  (c)  to  the  use  of  trustees  for  a 
term  (created  by  the  deed  of  1861)  of  1,000  yean 
upon  trust  for  raising  £8,000  for  the  portions  of  the 
younger  brother  and  three  sisters  of  the  vendor,  aQ 
of  whom  had  acquired  vested  interests  in  the  £8,000; 
and  subject  thereto  {d)  to  the  use  of  a  trustee  named 
by  the  vendor  for  a  term  of  1,000  years  to  reeeife 
£10,000  by  deed,  dated  the  5th  of  June,  1861,  charged 
by  the  vendor  in  his  own  favour  on  the  Imi^ 
pursuant  to  a  power  conferred  upon  him  by  the  dead 
of  settiement  of  1861  already  mentioned  and  which 
sum  was  subsequentiy  raised  by  mortgage  and  wit 
then  repayable  to  the  persons  named;  and«  subjeet 
thereto  (e)  to  the  use  of  the  vendor  for  his  life ;  and 
subject  thereto  (/)  to  the  use  of  trustees  for  a  tens 
of  300  years,  to  commence  from  the  vendor's  death, 
created  by  the  marriage  settiement  of  1865  to  aecoie 
to  the  vendor's  wife  a  jointure  rent-charge  of  £500  a 
year  for  her  life  in  case  she  should  survive  the  vendor 
(she  is  still  living)  and  to  commenoe  from  his  death ; 
and  subject  thereto  (g)  to  the  use  of  trustees  for  a 
term  of  1,500  years  to  be  computed  from  the  vendiw^s 
death  (created  by  the  marriage  settiement  of  1865)  to 
secure  £8,000  for  the  portions  of  the  vendor's  yonngtf 
children,  no  part  of  which  had  then  become  vested; 
and  subject  thereto  {h)  to  the  use  of  the  vendor's 
eldest  son  in  tail  male,  who  was  then  living  and  of  agsu 
Such  being  the  state  of  the  titie  immediately  before  tin 
execution  of  tte  disentailing  deed  and  the  resettlemeot 
of  1889,  it  is  plain  that  the  vendor  as  tenant  for  life  in 
possession  had,  immediately  upon  the  oommeiLoe«Mot 
of  the  Settied  Land  Act,  1882,  become  entitled,  by 
virtue  of  that  Act,  to  a  power  (which  contiiraed  to 
subsist  in  1889)  to  sell  the  land  discharged  from  tins 
jointure  of  his  wife  and  the  portions  for  his  younger 
children,  and  for  the  terms  to  secure  the  same 
respectively.  He  had  also  the  power  of  leaaiag  and 
other  powers  conferred  on  a  tenant  for  life  by  tiuA 
statute.  I  may  here  mention  that  he  had  ais» 
extensive  powers  of  leasing  annexed  to  his  life  estate 
by  the  deed  of  1861. 

The  resettiement  of  1889  was  executed  to  givs 
effect  to  a  general  family  arrangement.  The  paitiBi 
to  the  deed  were  the  vendor,  his  ^dest  eon,  tiie 
vendor's  mother  the  jointress,  the  vendor's  younger 
brother  and  three  sisters,  or  tiie  representativei  ol 
such  of  them  as  were  dead,  the  vendor^s  wife,  and 
trustees  for  the  purposes  of  the  resettiement.  Ths 
nature  of  the  famify  arrangement  is  stated  in  a 
recital  to  the  following  effect :  (a)  That  tiie  ▼eodor's 
eldest  son,  with  the  consent  of  tiie  vendor  as  pro* 
tector,  should  bar  his  estate  tail ;  (h)  that  they  shooU 
concur  in  a  resettiement  in  manner  after  e^xresnd; 
(c)  that  the  trustees  of  the  resettiement  shoiud  hsfs 
power  to  pay  off  the  existing  mortgages  for  £16,000 
and  £10,000,  and  to  borrow  and  secure  the  naoesssiy 
money  on  a  first  mortgage  of  the  lands;  (cQ  tiiil 
the  vendor  should  have  power  to  borrow  not 
exceeding  £5,000  on  the  lands;  binding  himielf  it 
that  evect  to  assign  oertain  life  policies;  (e)  that  tiie 
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fendor'B  mother  and  wife  ahould  postpone  their 
re^Mctire  jointures  in  favour  of  persons  daimine 
imder  mortgages  to  be  created  under  dauses  (c)  and 
(d);  (/]  tiiat  all  persons  legally  or  benendally 
intererted  in  the  £8,000  portions  of  the  vendor's 
jooDMr  brother  and  three  sisters  should  concur 
in  raeadog  tiie  Imds  therefrom  to  the  intent 
ttat  the  same  and  the  term  for  securing  the  same 
ndght  determine  aod  in  lieu  thereof  the  rent-charges 
thereafter  rpserved  should  be  secured  to  the  two 
nten  then  liviug  for  their  lives  and  the  life  of  the 
nrriTor ;  {g)  that  an  immediate  income  of  £150  should 
be  provided  for  the  vendor's  eldest  son  in  manner 
ifter  expressed,  to  be  increased  to  £200  in  the  events 
after  mentioned;  (h)  that  the  lands  should  be  limited 
to  the  several  uses  and  subject  to  the  several  powers 
ndinnuumer  after  expressed. 

The  disentailing  deed  was  in  the  usual  form.  The 
Teodor  so  far  as  related  to  his  estate  for  life  granted, 
nd  his  BOD,  with  the  vendor's  consent  as  protector, 
gnnted  and  disposed  of  the  lands  to  the  grantee  to 
UM  for  such  uses  as  the  vendor  and  his  son  should 
jointly  appoint  and  subject  thereto  to  the  old  uses, 
tmti,  and  powers  so  as  to  restore  the  same. 

The  resettlement  of  1869  was  so  framed  as  to  carry 
into  effect  the  family  arrangement  recited.  It  is 
mmeoeesBiy  to  state  further  the  operative  part  of  the 
deed  beyond  saying  that  the  power  of  joint  appoint- 
ment was  executed  and  that  subject  to  the  other 
proriaioDs  indicated  by  the  recital  the  lands  were 
miited  to  the  use  of  the  vendor  for  life  so  that  upon 
the  execution  of  the  deed  he  anun  became  tenant  for 
Hfe  in  possession.  But  this  life  estate  was  not  in 
tenne  hmited  to  him  in  restoration  of  his  old  life 
flftBta  The  object  of  this  restoration  is  well  known ; 
it  vas  to  keraj^sdive  the  old  powers  annexed  to  the  life 
vknte  (see  3  I>avidson's  Precedents,  3rd  ed.,  p.  594, 
d  ieq,),  Begard  being  had  to  the  limitation  in  the 
tentaiHng  deed  in  default  of  appointment,  it  would 

rBsr  to  have  been  thought  unnecessary  to  restore 
old  life  estate  because  the  powers  to  jointure  and 
Hipoint  portions  had  already  been  exercised  by  the 
ittdor  by  the  deed  of  1865,  and  as  to  the  losing 
powers  in  the  deed  of  1861,  it  was  thought  un- 
MNHsiy  to  keep  them  any  longer  on  foot,  seeing 
that  the  vendor  as  tenant  for  life  under  the  resettle- 
ment had  ample  powers  of  leasing  by  virtue  of  the 
Settled  Land  Acts.  But  however  thu  may  be,  the 
old  life  estate  was  not  restored.  The  resettlement  did 
not,  snd  could  not,  aflESect  the  portions  limited  for  the 
^vidor's  younger  children  and  the  term  to  secure 
tbem,  nor,  save  as  to  the  limited  postponement  agreed 

rn,  did  it  affect  the  jointure  of  the  vendor's  wife  or 
term  whereby  it  was  secured. 
^  The  result  thus  far  appears  to  me  to  be  this :  Treat- 
ing the  life  estate  of  the  vendor  (as  I  think  it  must 
he  treated)  as  a  new  life  estate  arising  under  the 
nnttleaient,  the  land  now  stands  limited  to  the 
wdor  lor  life,  and  after  his  death  to  the  use  of  his 
^  for  her  rent-Ksharge  and  for  the  portioners  with 
their  respective  terms  b^  way  of  succession  within 
tiie  BMomng  of  the  defimtion  contained  in  section  2, 
nb-secticm  1,  of  the  Act  of  1882 ;  and  the  settlement 
«Daiste  of  the  deeds  of  1861,  1865,  and  1889.  This 
nnlt  is  in  accordance  with  Stirling,  J.'s,  decision  in 
fft  re  Marquu  of  Aileabury  arid  L&rd  Iveagh,  The 
pdgnmit  in  that  case  has  been  criticized  by  some 
tened  writers  particularly  in  regard  to  the  jointure 
^  Hsxiathe  Dowager  Marchioness.  But  I  think  the 
jodgment  was  right  and  founded  on  the  true  view  of 
WBte.  It  was  held  that  the  settlement  was  made  the 
^  of  the  series  of  deeds  beginning  with  the  deed  of 
1796  and  ending  with  the  deed  of  1885,  and  that, 
tnating  theee  deeds  as  the  settlement,  the  vendor, 
who  was  tenant  for  life  in  possession  imder  the  deed 


I  of  1885  only,  had  power  to  bind  the  jointure  of  the 
Dowager  Marchioness  which  arose  under  the  earUer 
deeds  of  the  series— viz.,  those  of  1796,  1826,  and 
1833,  and  also  to  bind  the  jointure  of  Lady  E?elyn 
RiddeU  whidi  arose  under  the  intermediate  deed  of 
1863.  It  was  no  doubt  a  drcumstanoe  in  that  case 
that  by  the  deed  of  1885  the  life  estate  of  the  Marquis 
Ernest  under  the  deed  of  1863  was  restored  to  him ; 
and  this  circumstance  in  connection  with  sub- section 
4  of  section  2  relating  to  the  time  of  the  settlement 
taking  effect  was  relied  upon  by  the  learned  judge. 
But  this  circumstance  would  not  have  carried  the 
compound  settlement  farther  back  than  the  deed  of 
1863.  He  held,  however,  that  the  Savemake  Estate 
stood  limited  to  uses  in  favour  of  various  persons  by 
way  of  succession  under  or  by  virtue  of  the  series  of 
deeds,  and  that  the  Marchioness  Maria  was  one  of 
the  persons  taking  under  the  series  of  deeds,  although 
she  did  not  take  by  way  of  succession  to  the  vendor. 
This  was  a  broad  view  of  the  Act ;  but  I  repeat  that 
in  my  opinion  it  was  the  right  view. 

Holding  however,  as  I  do,  that  there  is  a  settlement 
consisting  of  the  four  deeds,  within  the  definition, 
there  is  a  point  which  ought  not  to  be  overlooked. 
The  resettlement  of  1889  expressly  appoints  trustees 
of  the  settlement  thereby  made  for  the  purposes  of 
the  Settled  Land  Acts.  I  think  that  the  vendor  could 
have  sold  the  land  and  discharged  it  from  the  limita^ 
tions  thereby  made,  but,  of  course,  subject  to  the 
jointure  and  portions  of  his  wife  and  younger  children 
which  upon  such  a  sale  would  stand  in  priority  to 
that  settlement;  and  that  the  trustees  therel^ 
appointed  could  have  given  a  valid  discharge  for  such 
purehase-money.  I  see  no  inconsistency  in  holding 
that  there  may  be  at  the  same  time  a  more  com- 
prehensive settlement  consisting  of  several  deeds  or  a 
less  comprehensive  settlement  constituted  by  one  of 
the  deeds  only.  The  language  of  the  2nd  section, 
sub-section  1,  **  any  instrument  or  any  number  of 
instruments  "  whereby  the  land  "  stands  for  the  time 
being  limited  "  justifies  this  conclusion.  Had  I  been 
of  a  different  opinion  on  this  point  I  might  have 
found  some  difiiculty  on  the  main  questions  involved 
in  our  present  decision.  The  point,  however,  was 
decided  by  Stirling,  J.,  in  In  re  DuCane  and  NettU^ 
/oWb  Contract,  46  W.  E.  523,  [1898]  2  Ch.  96.  In 
his  judgment  in  that  case,  he  said  (at  p.  105)  that  it  is 
quite  plain  that  one  instrument  may  constitute  a 
settlement,  although  it  is  to  be  admitted  that  several 
instruments  may  under  the  same  definition  also  con- 
stitute a  settlement.  I  agree  with  his  reasoning  and 
with  his  decision  on  this  point. 

There  is  also  another  but  quite  distinct  point  which 
arises  on  this  title.  As  already  stated  the  vendor 
being  tenant  for  life  under  the  settlement  of  1861 
became  entitled  on  the  commencement  of  the  Act  of 
1882  to  sell  the  land  discharged  from  the  jointure  and 
portions  of  his  wife  and  younger  children,  and  this 
statutory  power  remained  vested  in  him  beyond  all 
question  down  to  the  date  of  the  execution  of  the 
disentailing  deed.  How  and  by  what  means  has  this 
power  been  divested  P  It  seems  to  me  dear  that  the 
statutory  power  is  not  a  power  annexed  to  the  estate 
of  a  tenant  for  life  in  any  such  sense  as  that  in  which 
powers  were  considered  to  be  annexed  to  an  estate  by 
any  method  of  conveyancing  arising  out  of  the  private 
deeds  of  the  parties.  It  is  a  power  vested  by  the 
Act  once  for  all  in  a  tenant  for  life,  which  remains 
vested  in  him,  is  incapable  of  beinff  assigned  or 
released  and  continues  exercisable  by  him  notwith- 
standing any  assignment  by  him  of  his  estate.  This 
is  the  effect  of  the  50th  section  of  the  Act  of  1882, 
which  runs  thus :  *'  (1)  The  powers  under  this  Act  of 
a  tenant  for  life  are  not  capable  of  asiignment  or 
release,  and  do  not  pass  to  a  person  as  being,  by 
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to  the  terms.  I  mean  that  I  doubt  if  in 
ease  the  terms  and  the  reversion  whioh  has  becoins 
vested  in  the  remainderman  as  an  estate  in  ptMseasion. 
constitute  a  limitation  by  way  of  sucoession.  JM, 
having  regard  to  what  was  said  in  the  Hoase  of  Loidi 
as  to  the  policy  of  the  Act,  Chitty,  L.J.'s,  jndgaoB^ 
has  persuaded  me  that  we  ought  to  construe  sectioQ  2 
of  the  Act  in  the  way  he  has  done  although  we  may 
be  patting  a  somewhat  unnataral  meaning  on  iSti 
words.  I  am  not,  however,  influenced  in  this  by  M 
presence  in  section  58,  sub-section  1,  of  dauaeiT^ 
because  I  think  that  clause  was  inserted  merely  tii 
prevent  an  old  conveyancing  device  to  render  diffi*; 
colt  the  suffering  of  a  recovery  to  bar  an  entaU  beiqr 
effective  to  avoid  tiie  application  of  the  Settled  Jjui 
Act  by  the  absence  of  a  hfe  estate. 

Appeal  aUowed. 

Solicitors,  JuZlf  Godfrey,  &  Danoera,  for  ThinMkg 
&  8(m,  Spilsby;  John  Hextally  for  A.  G.  Fldcktr; 
Donington. 
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operation  of  law  or  otherwise,  an  assignee  of  a  tenant 
for  life,  and  remain  exercisable  by  the  tenant  for  life 
after  and  notwithstanding  any  assignment,  by 
operation  of  law  or  otherwise,  of  his  estate  or  interest 
luider  the  settlement.  (2)  A  contract  by  a  tenant 
for  life  not  to  ezeroise  any  of  his  powers  under  this 
Act  is  void." 

It  may  be  that  if  the  settlement  consists  merely  of 
a  life  estate  in  A.  with  remainder  to  B.  in  fee  and  A. 
Surrenders  his  life  estate  to  B.  the  power  is  gone 
under  the  doctrine  of  merger — and  that  such  a  case  is 
not  within  the  section  because  where  the  settlement 
is  thus  brought  to  an  end  and  exhausted  there  is  no 
reason  why  such  a  power  should  continue  after 
the  absolute  fee  simple  is  vested  in  possession. 
I  say  may  be,  because  it  is  not  necessary  to  consider 
such  a  case  which  does  not  arise  upon  the  facts 
before  us. 

Beading  the  declaration  of  uses  declared  by 
the  resettlement  with  the  disentailing  deed  accord- 
ing to  the  settled  law  on  that  subject,  how  does  the 
present  case  stand?  By  virtue  of  the  grant  made 
by  the  vendor  and  his  son  by  the  disentailing  deed 
the  common  law  estate  passed  to  the  grantee  to  uses ; 
and  by  virtue  of  the  declaration  of  uses  in  the  re- 
settlement the  grantee  to  uses  stood  seised  to  the 
use  of  the  vendor  for  life.  The  old  Hfe  estate  of  the 
vendor  alone  was  sufficient  to  support  the  use  in 
favotur  of  the  vendor.  But  apart  from  these  technical 
points  I  still  ask  the  question  how,  upon  such  a 
transaction  as  that  manifested  by  the  disentailing 
deed  and  resettlement  of  1889,  can  it  be  said  in  the 
face  of  the  dOth  section  that  tiie  statutory  power  of 
sale  which  the  vendor  had  at  the  time  when  he 
executed  those  deeds  is  gone  or  extinguished  ?  In 
my  opinion  the  dOth  section  applies,  and  the  statutory 
power  of  sale  remains  unaffected. 

The  order  will  be :  (1)  Discharge  Kekewioh,  J.'s, 
Judgment;  (2)  declare  the  vendor  has  power  to  dis- 
charge the  land  from  the  jointure  portions,  &c.,  as  in 
In  re  Marquis  of  Aileshury  and  Lord  Iveaghj  but  retain 
that  part  of  Kekewioh,  J,%  declaration  which  rdates 
to  the  vendor's  sisters;  (3)  appoint  trustees  of  the 
compound  settlement  constituted  by  the  deeds  of 
1861,  1865,  and  1889.  Take  trustees  of  1889  deed, 
unless  some  objection. 

Yaxtohan  Williams,  L.  J.— I  agree,  bat  I  confess, 
with  great  hesitation,  for  in  a  case  in  which  an  estate 
in  fee  simple  is  settled  in  the  ordinary  way  with  a 
succession  of  limitations  consisting  of  a  life  estate, 
estate  tail,  &c.,  ^ith  the  ordinary  power  of  creating 
terms  to  secure  a  jointure  and  portions  for  younger 
children,  I  doubt  very  much  whether  the  terms  to 
secure  jointure  or  portions  or  the  interest  thereby 
Sfc cured,  are  limitations  by  way  of  succession  within 
the  meaning  of  section  2  of  the  Settled  Land  Act. 
This  doubt  is  not  based  upon  any  question  of  the 
appUoability  of  the  words  "stand  limited''  to  the 
ebtate  created  by  a  term  of  years,  but  is  based  upon 
the  consideration  that  such  a  term  does  not  come  into 
operation  in  succession  in  relation  to  the  freehold 
limitations,  estate  tail,  and  estates  in  remainder  and 
reversion  which  exhaust  the  whole  fee.  Such  terms  ] 
are  in  fact  mere  charges  overriding  the  successive 
limitations  and  coming  into  operation  contem- 
poraneously with  those  limitations.  Or  to  express 
this  doubt  by  another  example,  I  doubt  whether 
land  would  continue  to  stand  limited  by  way  of 
succession  in  a  case  where  a  settlement  created  a  life 
estate  with  remainder  in  fee,  with  power  to  the  tenant 
for  life  to  jointure  and  create  terms  to  secure 
jointures  and  portions,  and  the  tenant  for  life 
died  after  creating  such  terms  and  the  remainder- 
loaxi  becanie  tenant  in   fee  in  poitesaion  subject  { 


From  Q.  B.  Div.  ^ 

(A.  L.  Smith,  Bigby,  and  > 

Collins,  L.JJ.)  S 

Gbbeztwood  aio)  Another  v,  Trascis,  (a.) 

Princifxd  and  surety — Co-sureiies — Cosureties  c*"**-"! 
tuted  principal  debtors — Giving  time  by  one  eosurH§ 
— Contribution, 

The  plaintiffs  and  the  defendant  gave  a  joint  atm^ 
several  bond  to  secure  the  repayment  of  an  advance 
to  a  company  upon  a  second  mortgage,  and  by  the 
it  vms  agreed  that  the  plaintiffs  and  defendant, 
between  themselves  and  the  mortgagee,  should  he  taken 
be  principal  debtors,  and  that  they  should  not,  nor  s' 
either  of  them,  be  released  by  reason  of  time  being 
to  the  company,  or  by  any  forbearance,  act,  or 
of  the  mortgagee  or  his  assigns.  The  company 
subsequently  wound  up  and  a  new  company  forvked 
take  over  the  business,  subject  to  the  mortgages,  and 
plaintiffs,  without  the  assent  of  the  defendant,  paid 
the  mortgage  debt  due  under  the  bond  to  the  nhnrtgagst^^ 
who  was  pressing  for  payment,  obtained  a  transfer  ofii§, 
second  mortgage  to  themselves,  the  new  company  eovemu^ 
ing  to  pay  to  them  the  principal  sum  thereby  9ectcrfl4< 
and  entered  into  an  agreement  with  the  new  oompfa§> 
that  the  mortgage  should  not  be  enforced  or  the  morigafi 
money  called  in  for  six  months.  The  course  adopted  if 
the  plaintiffs  in  dealing  with  the  mortgage  security  iMt, 
in  the  best  interests  of  all  concerned,  /n  an  action  if; 
the  plaintiffs  to  recover  from  the  defendant  his  proporH^^ 
of  the  amount  so  paid  by  them  under  the  bond. 

Held,  that  the  plaintiffs  were  entiUed  to  recover. 

Appeal  of  the  defendant  from  the  judgment  of 
Day,  J.,  at  the  trial  of  the  action  without  a  jury.       i 

The  facts  and  arguments  are  fully  stated  in  ilii^ 
judgment. 

Neville,  Q.C,  H,  Reedy  Q.C,  and  Montague  Lush, 
the  defendant. 

Mattinson,  Q.C,  G,  Cave,  and  Firminger,  iot  flii. 
plaintiffs. 

Cur,  adv.  vult, 

A.  L.  Smith,  L.J.,  read  the  following  judgmcots 
This  is  an  action  by  the  plaintiffs  Mr.  Qreenirood^ 
and  Mr.  de  la  Fontaine  to  recover  from  the  defendsaft*' 
Captain  Francis  a  third  part  of  the  sumi  of  £5,M 
and  interest  thereon,  which  the  three  had  jointly  sai 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Banister*  ' 

at*Law. 
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MTenlly  guaranteed  to  the  firm  of  Ind,  Coope,  &  Co. 
(limited^  and  which  snm  the  plaintiffa  have  had  to 
pay  to^  that  firm.  When  the  facts  of  the  case  are 
uoertained,  in  my  judgment  it  is  by  no  means  so 
complex  a  case  as  for  some  time  dnzing  the  argaments 
it  appeared  to  be. 

In  the  month  of  February,  1897,  the  Victoria 
Mansions  fiestaurantCo.  (Limited),  of  which  company 
the  plaintifb  and  the  defendant  were  directors,  were 
dearons  of  raising  a  loan  upon  second  mortgage  of 
its  premises,  there  being  at  the  time  a  first  mortgage 
thereon  of  £12,000.  Ind,  Coope,  &  Co.  were  willing 
to  make  an  advance  of  £5,500  provided  the  company 
would  give  a  second  mortgage  for  that  amount  and 
that  the  three  directors,  the  two  plaintiffs  and  the 
defendant,  would  jointly  and  severally  guarantee  the 
npayment  upon  the  5th  of  Julv,  1897,  to  them  by 
the  Bestaurant  Co.  of  the  sum  of  £5,000,  l>eing  part 
of  the  proposed  loan,  with  interest  at  5  per  cent, 
thereon.  Accordingly,  upon  the  6th  of  Febraary, 
1897,  this  second  mortgage  was  given  by  the 
Bertaurant  Co.  to  Ind,  Coope,  &  Co.,  and  a  joint  and 
sereral  bond  of  the  x>huntiffs  and  defendant  was  also 
given  bv  them  to  Messrs.  Ind,  Coope,  &  Co.  to  further 
Mcare  Uie  repayment  of  their  loan,  and  by  this  bond 
it  was  expressly  agreed  and  declared  that  as  between 
the  Bestaniant  Co.  and  the  three  obligors  the  latter 
wen  only  sureties  for  the  Bestaurant  Co.,  but  as 
between  the  three  obligors  and  Ind,  Coope,  & 
Co.,  the  former  should  be  taken  to  be  prmdpal 
deUors,  and  that  thev  should  not,  nor  should  either 
of  them,  be  released  from  their  or  his  liability  under 
the  bond  by  reason  of  time  beinfl^  given  to  the 
Bestaurant  Go.  or  their  assigns,  or  By  reason  of  any 
eolkteral  securities  for  moneys  intended  to  be  thereby 
Bccored,  or  by  any  forbearance,  act,  or  omission  of 
lod,  Coope,  ft  Co.  (Limited)  or  their  assigns,  or  by 
aay  other  matter  or  thine  whereby  the  three  obUgors, 
or  either  of  them,  would  be  so  released  but  for  this 
provision.  This  bond  having  been  thus  given,  matters 
rested  until  the  month  of  July  in  thst  year.  By  this 
time  the  Bestaurant  Co.  were  in  difficulties,  and  upon 
the  17th  of  JiQy,  1897,  a  resolution  was  passed  to 
vohmtarQv  wind  up  the  oompany,  the  aefendant 
Gantain  Irancis  being  in  the  chair  upon  that  occasion, 
and  upon  the  9th  of  August,  1897,  a  supervision  order 
WIS  made  by  Byrne,  J.  At  this  date  Ind,  Coope,  & 
Go.  were  pressing  for  repayment  of  their  loan,  and 
hsd  iDstnicted  their  solicitors  to  commence  an  action 
isainst  Messrs.  Greenwood,  de  la  Fontaine,  and  Francis 
for  the  recovery  of  the  £5,000  and  interest  guaranteed 
bj  Uiem  unless  they  (Ind,  Coope,  ft  Co.)  received 
payment  of  their  open  account,  which  then  amounted 
to  about  £1,000.  That  the  position  of  the  Bestaurant 
Go.  was  at  this  time  oritioal,  as  was  also  the  position 
of  the  three  obligors  of  the  bond,  no  one  can  doubt, 
and  what  next  happened  was  this.  The  Bestaurant 
Go.  (limited)  (which  I  shall  hereafter  call  the  old 
comjMJiy)  by  its  liquidator,  upon  the  24th  of  August, 
1897,  enterM  into  a  contract  with  a  Mr.  Carter  for 
md  on  behalf  of  an  intended  company  (which  I  shall 
«n  the  new  company),  whereby  it  was  contracted 
that  the  old  oompany  should  sell  to  the  new  company 
its  goodwill,  lease,  and  boiefit  of  contracts  for  the 
mm  of  £2,000,  and  also  its  stock-in-trade  for  a  sum 
not  exceeding  £1,200,  subject  to  the  two  mort- 
gages of  £12,000  and  £5,500  respectively.  By  this 
eQutract  it  was  agreed  between  the  old  company, 
through  its  liquidator,  and  Mr.  Carter,  for  the  intended 
new  oompany,  that  before  the  date  of  the  completion 
of  the  purchase  the  old  company  should  pay  off  and 
obtain  a  transfer  to  Messrs.  Greenwood,  de  U  Fontaine, 
sod  FranoiSy  directors  of  the  old  company,  or  some  of 
fton,  of  Ind,  Coope,  &  Co.'s  seo(md  mortgage,  and 
Aoold  also  obtain  an  agreement  by  sach  directors 


with  the  new  company  that  they  would  not  require 
the  payment  of  the  principal  moneys  due  upon  the 
second  mortgage  for  the  space  of  twelve  months  from 
the  date  of  completion.    It  appears  to  me  upon  the 
evidence  that  the  contract  of  tbe  24th  of  August,  1897, 
was  a  contract  made  between  the  old  company,  through 
its  liquidator,  and  Mr.  Carter,  on  behalf  of  the  new 
company,  and    was   not  a  contract    made   by  Mr. 
Greenwood  and  Mr.  de  la  Fontaine,  as  suggested  by 
Mr.  Neville  for  Captain  Francis  when  he  OT>ened  the 
appefd.    This  contract  did  not  bind  Mr.  Greenwood 
nor  Mr.  de  la  Fontaine  unless  they  afterwards  should 
agree  to  be  so  bound.    The  evidence  shows  that  the 
only  agreement  Mr.  Greenwood  entered  into  was  a 
subsequent  agreement  of  the  29th  of  September,  1897, 
with  die  new  company,  and  there  is  evidence  that  Mr. 
de  la    Fontaine  concurred  in  this  last  agreement. 
Captain  Francis  undoubtedly  did  not  agree  thereto, 
for  he  was  of  opinion  that,  as  Messrs.  Greenwood  and 
de  la  Fontaine  were  simple  contract  creditors  of  the  old 
company,  which  he  (Captain  Francis)  was  not,  they 
would  obtain  an  advantage  over  him  by  participating 
in  any  balance  there  might  be  left  in  the  hands  of  the 
liquidator  of  the  £2,000  paid  by  the  new  oompany 
after  payment  thereout  of   the  overriding  chiurges 
due  by  the  old  company,  and  he  desired  that  Mr. 
Greenwood  and  Mr.  de  la  Fontaine  should  pool  what 
they   might   receive   thereout  so  that  he  (Captain 
F^^ds)  might  participate  therein,  and  this  Messrs. 
Gk-eenwood  and  de  la  Fontaine  refused  to  do.    What 
Mr.  Gkeenwood  did  agree  to,  and  the  evidence  shows 
that  Mr.  de  la  Fontaine  concurred  therdn,  was  as 
foUows :  The  agreement  is  in  writiug,  and  is  addressed 
to   *'  The  New  Victoria  Mansions  Bestaurant  Com- 
pany (Limited)  and  Mr.  F.  H.  Carter,"  and  is  dated 
the    29th    of    September,    1897.       It    runs     thus: 
"  Gentlemen, — On  completion  of  the  purchase  this 
day    of  the  lease,  goodwill,   &c.,   of   the    Victoria 
Mansions  Bestaurant  (Limited),    I    have    seen    the 
contract  dated  the  24th  of  August,  1897,  as  entered 
into  by  the  liquidator  with  Mr.  Carter,  and  in  con- 
sideration of   your  consenting  to   allow  the   com- 
pletion to  proceed  before  the  transfer  of  the  Ind, 
Coope  mortgage  as  agreed  has  actually  taken  place, 
I  hereby  undertake  with  you  and  each  of  you  that 
the  transfer  of  the  said  mortgage  to  Messrs.  Ind, 
Coope,  &  Co.  shall  be  carried  out  within  one  calendar 
month  from  this  date  and  Messrs.  Ind,  Coope,  &  Co. 
discharged.     Also,  I  agree  that  the  said  mortgage 
when  so  transferred  shall  not  be  enforced  or  tae 
mortgage  money  called  in  before  the  expiry  of  six 
calendar  months  from  the  date  of  such  transfer,  and 
I  hereby  keep  you  and    each  of   you  indemnified 
against  any  enforcement  oi  the  said  mortgage  by 
Messrs.    Ind,    Coope,    &   Co.    until   such   transfer, 
saving    as   to    the    covenant   that   spirits,    &c.,  be 
purdutsed  &om  them. — Hubebt  J.   Greenwood." 
Besides  the  payment  of  £2,000  to  the  liquidator  of 
the  old  company  by  the  new  company,  a  further  con- 
dition upon  which  the  new  company  became  purchasers 
was  that  it  should  undertake  to  reduce  the  amount  due 
upon  the  first  mortgage  by  £1,000,  which  was  done. 
Upon  the  18tii  of  October,  1897,  Mr.  Greenwood  and 
Mr.  de  la  Foutaine  were  called  upon  to  pay  to  Ind, 
Coope,  &  Co.  the  £5,000  and  interest  due  under  their 
bond  of  guarantee,  and  they  did  so,  and  by  deed  of 
that  date  made  between  Ind,  Coope,  &  Co.,  the  new 
oompany,  Mr.  Greenwood,  and  IkLr.  de  la  Fontaanei 
Ind,  Coope,  &  Co.  transferred  to  Messrs.  Greenwood 
and  de  la  Fontaine  the  second  mortgage  for  £5,500, 
and  the  new  companv  therein  covenanted  with  Messrs. 
Ghreenwood  and  de  la  Fontaine  to  pav  to  them  the 
principal  sum  of  £5,500  on  the  5th  of  January,  1898, 
together  with  the  sum  of  £135  7s.  4d.,  and  by  this 
deed  it  is  expressly  provided  that  '*  nothing  herenr 
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contained  shall  be  deemed  or  construed  to  releasei  or 
give  any  time  or  indulgence  to  the  old  company,  or 
Captain  Francis,  or  prejudice  any  right  or  remedy  of 
the  transferee  Greenwood  or  de  la  Fontaine  against 
them  or  either  of  them,  or  against  the  mortgaged 
premises,  the  covenant  by  the  new  company  being 
intended  as  an  additional  security  only  for  the  mort- 
gage debt  and  interest."  On  the  same  day,  the 
IsQi  of  October,  1897,  Ind,  Coope,  &  Co.  assigned 
and  transferred  to  Mr.  Ghreenwood  and  Mr.  de  la 
Fontaine  the  principal  sum  of  £5,000  secured  by  the 
bond  of  the  6th  of  Febuary,  1S97,  and  the  said  bond, 
and  the  full  benefit  and  advantage  thereof.  Such  are 
the  somewhat  long  facts  of  this  case. 

Before  I  deal  with  the  law  applicable  thereto,  I 
will  say  that  I  do  not  doubt  that  what  was  done  by 
the  liquidator,  by  Mr.  Qxeenwood,  and  by  Mr.  de  la 
Fontaine  was  in  the  best  interest  of  all  concerned, 
and  in  my  judgment  Day,  J.,  was  well  warranted  in 
finding,  as  he  <£d,  that  this  was  so,  and  the  evidence 
as  to  this  is  all  one  way.  The  evidence  of  Mr.  Ellis 
as  to  the  advisability  of  doing  what  was  done  is 
cogent,  and  in  particular  his  statement  that  to  sell  the 
property  out  and  out  to  some  other  purchaser  in  Sep- 
tember, 1897,  as  is  now  sugg^ted  on  oehalf  of  Captain 
Francis  should  have  been  done,  would  in  the  circum- 
stances which  then  existed  have  been  disastrous. 
The  evidence  of  Mr.  Ellis  is  wholly  uncontradicted  by 
any  evidence  whatever,  and  it  is  left  to  counsel  for 
Captain  Francis  to  suggest  in  argument  what  ought 
to  have  been  done  and  to  say  that  what  Mr.  Green- 
wood and  Mr,  de  la  Fontaine  did  was  done  for  their 
own  private  purposes  and  not  in  the  interests  of  all. 
Mr.  Greenwood  and  Mr.  de  la  Fontaine  having  paid 
to  Ind,  Coope,  &  Co.  the  £5,000  and  interest  covered 
by  the  joint  and  several  bond  of  themselves  and 
Captain  Francis,  now  ask  Captain  Francis  to  pay  to 
them  his  share  of  the  loss  thus  sustained — that  is, 
one-third  of  the  £5,000  and  interest  so  paid;  and 
what  is  his  answer  P  Now  as  to  the  law.  Captain 
Francis  first  of  all  says  that  he  and  the  plaintiffs 
were  co-sureties  together  to  secure  to  Ind,  Coope,  & 
Co.  repayment  by  the  old  company  of  the  £5,000  and 
interest  advanced  to  it  by  them,  and  that  by  a 
binding  contract  time  has  been  given  to  the  piincipal 
debtor  for  the  payment  off  of  this  £5,000  and  interest, 
and  that  he  is  thereby  released  from  the  payment  of 
the  one-third  of  this  £5,000  and  interest ;  and  this  is 
how  the  case  is  first  presented  to  us,  which  certainly 
lequires  investigation. 

Now,  assuming^  that  this  had  been  a  case  of  a 
principal  creditor  suing  a  surety  upon  default  made 
by  the  principal  debtor,  by  whom  and  to  whom 
must  time  by  binding  contract  be  given  so  as  to 
discharge  the  surety?  It  is  obvious  that  it  must 
be  by  the  principal  creditor  to  the  principal  debtor, 
for  who  apart  from  the  principal  creditor  could 
make  such  a  contract?  The  principles  upon 
which  a  binding  contract  to  give  time  by  the 
principal  creditor  to  the  principal  debtor  without 
the  consent  of  the  surety  discharges  the  surety 
are  familiar  to  all  lawyers,  but  as  to  this  I  will 
read  the  well-known  passage  in  the  judgment  of 
Blackburn,  J.,  in  Polak  v.  Everett,  24  W.  R.  365, 
at  p.  366,  1  Q.  B.  D.  669,  at  pp.  673,  674.  That 
learned  judge  says :  *'  It  has  been  established  for  a 
very  long  time,  beginning  with  Reea  v.  Berrington,  2 
Yes.  Jun.  540,  tothepresentday,  without  a  single  case 
going  to  the  contrary,  that,  on  the  principles  of  equity 
a  surety  is  discharged  when  the  creditor,  without  his 
assent,  gi^es  time  to  the  principal  debtor,  because  by 
so  doing,  he  deprives  the  surety  of  part  of  the  right 
he  wouM  have  had  from  the  mere  fact  of  entering 
into  the  suretyship — ^namely,  to  use  the  name  of  the 
orediter  to  siia  the  prinoipfil  dtbtor,  and  if  this  right 


be  suspended  for  a  day  or  an  hoar,  not  injuring^  tiie 
surety  to  the  value  of  one  farthing,  and  even  positively 
bencuating  him,   nevertheless,  by   the   prindpleB  of 
equity  it   is    established  that   this   discharges  & 
surety  altogether."     I  have  never  before  heard  of 
defences  which  would  be  defences  by  a  surety  againat 
a  principal  creditor  being  attempted  to  be  set  up  in 
a  case  of  sureties  suing  a  co-surety  for  contributiOQ, 
and  no  authority  has  been  cited  to  show  that  this  caa 
be  done.      What  principles  of  equity^  are  there  to 
intervene  to  prevent  one  surety  suiog  his  co-surety  at 
law  to  indemnify  him  from  that  part  of  the  loss  which 
the  latter  was  bound  to  participate  in  and  which  tbe 
former  has  been  oompelled  to  pay  ?    What  defences  a 
surety  has  against  his  co-surety  when  sued  for  contd- 
bution  are  no  more  and  no  less  than  the  defences  one 
principal  may  have  against  another  prinoipal,  ai^ 
this  alone  would,  I  tbink,  suffice  to  determine  ^ 
case    against    Captain    Francis    apart    from    pointi 
made    by  his  learned  counsel    which  I  most  deal 
with.      It    cannot    be    said    upon    the    facts  d 
this    case   that    Ind,    Coope,    &  Co.,   the   principal 
creditors,  have   g^ven    time    to    the    old    oompeay, 
the  principal  debtors.    Then  how  do  the  prindpleB  of 
equity  relating  to  the  discharge  of  a  surety  by  the 
giving  of  time  arise  ?    It  is  said  that  Mr.  Greenwood 
and  Mr.  de  la  Fontaine  were  assignees  of  led,  Coope, 
&  Co.,  and  that,  though  sureties,  they  thus  became  the 
principal  creditors  and  had  given  time  by  the  agree- 
ment of  the  29th  of  September,  1897,  to  the  assigneee 
of  the  old  company — that  is,  to  the  new  company,  who 
had  thus  become  the  principal  debtors.    Whether  this 
suggestion  is  well  founded  or  not  I  do  not  stop  to 
discuss  nor  to  decide,  for  it  is  not  necessary  to  do  ao. 
for  there  is  this  dear  answer  to  it.     By  the  boui' 
under  which  Mr.  Greenwood,  Mr.  de  la  Fontaine,  an^ 
Captain  Francis  became,    as  Captain  Francis  sayr, 
sureties,  though  in  reality  they  became  principals  be- 
tween themselves,  Ind,  Coope,  &  Co.  were  expresslj 
empowered  by  Captain  Francis,  as  well  as  by  hii  oo- 
obligors,  to  give  time  to  the  old  company,  and  if  Mr. 
Greenwood  and  Mr.  de  la  Fontaine  are  to  be  taken  as 
being  assignees  of  Ind,  Coope,  &  Co.,  and  thus  had 
become  principal  creditors,  they  would  have  the  same 
rights  as  Ind,  Coope,  &  Co.,  one  of  which  was  to  gxye 
time  to  the  old  company,  and  this  is  what  Captain 
Francis  himself,  under  his  own  hand  and  seal,  has 
agreed  mi^ht  be  done  without  affecting  his  liafaihtT 
under  the  bond  to  either  Ind,  Coope,  &  Ca  or  their 
assigns.    Again,  if  it  be  said  that  the  new  oompany 
is    assignee    of    tiie    old  company,   still,   if   giving 
time  to  the  new  company   is    giving  time  to  the 
old  company,  which  I  do  not  decide,  the  obeervatioai 
I  have    above   made  about   the  givine  of  time  in 
this  case   bein^    expressly  permitted  by  the  bond 
without  discharging  the  surety  apply.      Again,  to 
meet  a  farther  suggestion  of  counsd   for  CaptaiB 
Francis,  I  agree  that,  if  this  had  been  an  action  by  a 
principal  creditor  against  a  surety,  and  the  surety 
could  have  shown  that  the  contract  of  the  surety  ^th 
the  principal  creditor  without  his  assent  had  been 
altered  by  the  principal  creditor,  that  would  have 
wholly  discharged  the  suretv  in  such  an  action  npon 
tbe  plain  ground,  as  Lord  Watson  tersely  pats  H  m 
Taylor  v.  Hank  of  New  South  Wales,  11  App.  Cas.  596, 
at  p.  603,  35  W.  B.  Dig.  167,  that  the  surely  ooald  not 
be  made  liable  for  default  in  the  performance  of  a  con* 
tract  whidi  he  had  not  guaranteed.    Bat  this  defoia 
has  no  application  to  a  case  where  one  surety  is  sdng 
another  for  contribution,  the  one  having  been  oont 
peUed  to  pay  the  whole  amount  guaranteed  to  the 
principal  creditor.      One  last   word.      It  is  said  fo. 
Francis  that  the  plaintiffis  have  wasted  his  secaritr 
In  my  opinion,  this  is  not  established  in  fact,  and,  i'  -t 
had  been,  it  would  only  haye  given  Captain  Vnnm  u 
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one  principal  affainst  another  principal,  a  right  to 
recoTer  what  damages  he  oomd  establiflh  he  had 
Bnstained  by  the  wrongful  act  of  the  other ;  it  gives 
him  no  right  to  be  released  in  Mo  from  contributing 
the  one-third  of  the  £5,000,  whidi  is  the  defence  he 
Bets  up  in  this  action.  In  my  judgment,  Oaptain 
Francis's  defences  entirely  fail.  There  is  a  small 
matter  about  a  small  item  which  the  parties  must 
wttle  between  themselves,  for  it  is  really  no  part  of 
this  appeal.  The  appeal  must  be  dismissed,  with 
costs. 

EiGBY,  Ii.J.,  read  the  following  judgment:  The 
nlainti&  in  this  case,  beine  sureties  for  the  debt  to 
Ind,  Goope,  &  Co.  (Limited),  secmred  by  the  bond  of 
themselTes,  and  the  defenduit,  their  co-surety,  have 
paid  that  debt,  and  upon  such  payment  became 
entitled  to  and  have  actually  had  executed  to  lliem 
an  aasigment  of  the  bond.  This  assignment,  whether 
the  bond  debt  is  or  is  not  to  be  deemed  at  law  to  have 
been  satisfied  by  the  payment  of  the  debt,  entitles 
them  to  stand  in  the  place  of  Ind,  Coope,  &  Co.,  and 
to  use  all  their  remedies  in  order  to  obtain  from  their 
oo-surety,  the  defendant,  indemnification  for  the 
advance  made  by  them.  It  is  not  now  necessary  to 
use  the  name  of  Ind,  Coope,  &  Co.,  but  the  remedies 
in  this  action  are  those  of  Ind,  Coope,  &  Co.,  subject 
to  the  proviso  that  the  plaintiffs  are  not  entitled  to 
recover  from  the  defendant  more  than  the  just  pro- 
portion—in this  case  one-third  of  the  whole  debt 
paid  with  interest  and  expenses — to  which,  as  between 
the  plaintiffii  and  defendant,  the  defandant  is  liable : 
see  the  Mercantile  Law  Amendment  Act,  1856, 
B.  5.  Now  under  the  bond  Ind,  Coope,  &  Co. 
were  entitled  to  treat  the  plaintiffo  and  defendant  as 
principal  debtors.  The  nght  of  action  is,  therefore, 
independent  of  any  questions  which  might  otherwise 
ariae  between  Ind,  Coope,  &  Co.  as  principal  creditors 
and  the  plaintiffs  and  defendant  as  sureties.  There 
might,  of  course,  be  a  counter-claim  for  any  loss 
aotaally  oocasioned  to  the  defendant  by  any 
wrongful  action  of  the  plaintiffs.  The  only 
groond  upon  which  such  a  claim  could  be  based 
would  ^  be  that  the  plaintiffii  have  wrongfully 
depreciated  their  mortgage  security  so  as  to  injure  the 
defendant.  This  being  so,  I  do  not  think  it  necessary 
to  go  into  the  other  questions  raised  in  the  action 
beyond  saying  that  I  am  of  opinion  that  it  is  not 
eatablished  by  the  defendant  that  the  pkontiffs  by 
their  dealing  with  the  n^ortgage  security  have  in  any 
way  depreciated  the  value  of  that  security  so  as  to 
give  the  defendant  a  right  of  action  against  them.  I 
think,  indeed,  that  they  took  a  reasonable  and  proper 
course  with  reference  to  the  mortgage  security. 

Collins,  L,J.,  read  the  following  judgment: 
The  flaintifb  in  this  case  are  suing  their  co-surety  on 
a  daun  for  contribution  of  his  share  of  the  sum  which 
they  have  paid  to  the  creditor  in  satisfaction  of  the 
guaranteed  debt.  They  are  also  suing  as  assignees  of 
the  creditor  on  the  bond  by  which  they  and  the  de- 
fendant became  co-sureties  for  the  old  company. 
This  IB  not  a  case  where  the  sureties  acting  together 
have  agreed  to  pay  off  the  creditor  and  ti&e  an 
aangnment  of  his  seouritiee  for  the  common  benefit. 
The  action  of  the  plaintiffis  was  taken  in  their  own 
interest  and  against  the  protest  of  the  defendant,  and 
in  view  of  this  fact  I  think  that  questions  of  some 
nicety  might  have  arisen  when  their  rights  as 
aatignees  of  the  creditor  on  the  contract  of 
guarantee  came  to  be  considered  but  for  the  fact 
that  that  instrument  constitutes  the  co-sureties  in 
tU  respects  principal  debtors  as  between  them- 
lelves  and  the  creditor,  and  debars  them  from 
niying  on  defences,  such  as  giving  time  to  the  prin- 


cipal debtor,  &c.,  which  in  ordinary  cases  might 
suffice  to  discharge  a  surety.  It  is  unnecessary  to 
consider,  therefore,  whether  they  in  fact  placed  them- 
selves in  such  a  relation  towards  their  co-surety  as  to 
enable  him  to  set  up  against  them  acts  which,  if  done 
by  the  principal  cr^itor  under  an  ordinary  contract, 
mieht  have  released  the  surety ;  nor  whether,  if  they 
did  stand  in  such  relation,  their  dealings  with  the 
two  companies,  tiie  old  and  the  new,  were  such  as  to 
amount  to  a  giving  of  time  to  the  principal  debtor  or 
variation  of  the  terms  of  the  guaranteed  contract  such 
as  might  discharge  a  surety;  nor  whether,  if  a 
defence  on  such  grounds  would  have  defeated  their 
claim  as  assignees  of  the  bond,  they  nevertheless 
could  have  set  up  their  daim  for  contribution.  None 
of  these  points  arise  for  determination,  and  I  desire  to 
give  no  opinion  upon  any  of  them.  When  these 
matters  are  elhuinated  their  rights  are  to  be  deter- 
mined simply  in  view  of  the  fact  that  they  are  liable 
to  contribute  equaUy  to  the  discharge  of  the  obliga- 
tion assumed,  and  are  all  equally  entitled  to  the 
benefit  of  anv  securities  held  for  the  same.  There 
cannot,  therefore,  I  think,  be  any  higher  duty  on  the 
plaintiffs  than  that  they  should  brinff  into  account 
such  sum  as  they  ought  with  reasonable  car^  to  have 
realized  out  of  the  securities  which  thev  held  for  the 
common  benefit.  I  quite  agree  that  the  course  they 
did  take  was  tiie  most  prudent  they  could  have 
adopted  and  has  had  tiie  rafect  of  mitigating  the  loss 
which  was  otherwise  inevitable.  I  think,  therefore, 
that  the  judgment  of  Day,  J.,  was  perfectly  right, 
and  the  appeal  must  be  dismissed. 

A^ppeal  dismissed. 

Solicitors  for  the  plaintiffs,    Warren^    Mv/rUm,  & 
Miller, 
Solicitors  for  the  defendant,  0.  B,  Sawyer  A  EUis. 


From  Chan.  Div.  \ 

(Lindley,  M.B. ,  and  Chitty  and  [  Deo.  14. 

Yaughan  Williams,  L.JJ.)     ) 

In  re  Civil,  Naval,  and  Militaby  Otjtfittbes 

(Limitkd).  (a.) 

Ciympamy — Winding  up  — Official  receiver's  report— 
'*  Further  report '^^—AllegcUion  of  frawl—Order  for 
public  examination — Jurisdiction — Companies  ( Wind" 
ing-up)  Act,  1890  (53  &  64  Vict.  c.  63),  «.  8,  suh- 
sections  2,  3,  7. 

In  the  winding  up  of  a  company  the  further  report  of 
the  official  receiver,  made  under  section  8,  sub-section  2, 
of  the  Companies  {Winding-up)  Act,  1890,  must  allege 
that  fraud  has  been  committed  by  some  specified  person 
or  persons  in  the  promotion  or  formation  of  the  company, 
and  must  set  out  such  facts  as  the  basis  of  his  opinion 
as  will  warrant  the  judge  in  calling  upon  such  person 
or  persons  to  undergo  public  examination. 

Ex  parte  Barnes,  44  W.  B.  433,  [1896]  A.  C.  146, 
discussed  and  explained. 

Appeal  from  Wright,  J. 

By  section  8  (1)  of  the  Companies  (Winding-up] 
Act,  1890,  where  the  court  has  made  an  order  for 
winding  up  a  company,  the  official  receiver  shall 
submit  a  preliminary  report  to  the  court  as  to  the 
position  ox  the  company. 

By  sub-section  2,  "  The  official  receiver  may  also,  if 
he  thinks  fit,  make  a  further  report,  or  further  reporte, 

(a.)  Beported  by  W.  ShalloroSs  Goddabd,  Esq., 

Barri8ter-at-Law« 
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statiziff  the  manner  in  whioh  the  oompany  was 
formea,  and  whether  in  his  opinion  any  frand  K«w 
been  committed  by  any  person  in  the  promotion  or 
formation  of  the  company,  or  by  any  director  or  other 
officer  of  the  oompany,  in  relation  to  the  oompany 
since  the  formation  thereof,  and  any  other  matters 
which  in  his  opinion  it  is  desirable  to  bring  to  the 
notice  of  the  court" 

By  sub-section  3  the  court  may  direct  any  person 
who  has  taken  any  part  in  the  promotion  or  forma- 
tion of  the  company,  or  has  been  a  director  or  ofBoer 
of  the  company,  to  attend  before  the  court  to  be 
publicly  examined. 

In  the  winding  up  of  the  above-named  company 
the  official  receiver  made  a  further  report  on  the  16  th 
of  July,  1898,  and  found  that  fraud  had  been  com- 
mitted by  the  persons  named  in  the  schedule  in  the 
jHTomotion  or  formation  of  the  company,  or  in  rela- 
tion to  the  oompany,  since  the  formation  thereof. 
The  appellant,  H.  P.  Long,  and  ten  oUier  persons 
were  named  in  the  schedule,  and  Long  was  described 
as  a  promoter  of  the  company. 

After  consideration  of  the  farther  report  an  order 
was  made  in  chambers  for  the  attendance  of  Long 
before  the  court  for  public  examination  as  to  his 
dealings  with  the  company. 

The  other  material  facts  sufficiently  appear  from 
the  judgments. 

On  appeal  to  the  judge,  Wright,  J.,  affirmed  the 
order. 

H.  P.  Long  appealed. 

Herhert  Beed,  Q,0.,  and  CahahS,  for  the  appellant.— 
If  the  official  receiver  does  not  know  the  facte,  he  may 
examine  as  to  them  by  virtue  of  section  115  of  the 
Companies  Act,  1862,  first  of  all.  A  vendor  to  a 
company,  who  is  concerned  in  or  "  interested  in  "  the 
promotion  of  the  company,  does  not  necessarily 
"  take  part  in  "  the  promotion — following  tiie  words 
of  the  statute. 

They  referred  to  Ex  parte  Barnes,  44  W.  R.  433, 
[1896]  A.  C.  146. 

<Si>  jB,  Fiiday,  8,0.^  and  Ingle  Joyce,  tot  the  official 
receiver.— In  Ex  parte  Barnes  the  Court  of  Appeal 
held  that  it  was  necessaiy  that  there  should  l^  a 
charge  of  fraud,  and  the  House  of  Lords  held  that  it 
was  necessary  that  the  person  charged  should  be 
ooncemed  in  the  promotion  of  the  company :  these 
two  conditions  are  fulfilled  in  the  present  report. 
All  the  conditions  imposed  by  the  Lenslature  for  the 
validity  of  such  an  order  as  this  have  been  fulfilled  in 
this  report. 

They  referred  to  In  re  New  Travellers'  Chambers 
{Limited),  43  W.  R.  282,  [1896]  1  Ch.  396. 

Beed,  Q.C.,  replied. 

Lindley,  M.R. — I  do  not  think  there  is  any  diffi- 
culty in  coming  to  a  proper  conclusion  in  this  case.  The 
appeal  is  against  an  order  made  by  Wright,  J.,  refus- 
ing to  discharge  an  order  made  ex  parte  for  the 
examination  of  Mr.  Long  under  section  8  of  the 
Companies  (Winding-up)  Act,  1890.  That  section 
has  been  read  and  commented  upon  so  often  that  I 
need  not  read  it  at  length.  It  has  been  the  subject 
of  a  fP^^  deal  of  litigation  in  this  court,  aud  even  in 
the  House  of  Lords ;  and  in  the  case  of  Ex  parte 
Barnes,  to  whioti  we  have  been  referred,  a  construction 
has  been  put  upon  the  section  which  of  course  we  all 
accept.  Kow,  there  are  two  questions  which  have  to 
be  determined  on  this  section.  Ex  parte  Barnes  has 
removed  one  point  in  controversy,  which  was,  what  is 
the  <*  report "  refened  to  in  clause  2  of  the  section, 
where  it  says  **The  official  receiver  may  also  if  he 
thinks  fit  make  a  further  report,"  and  "the  oonrt 


may,"  in  clause  3,  "  after  consideration  of  any  such 
report  direct,"  and  so  on.  Ex  parte  Barnes  has  made 
it  plain  that  the  report  referred  to  is  what  is  called  the 
further  report,  and  not  what  is  called  the  preliminazy 
report,  ^at  was  a  struggle  that  had  to  be  settled. 
Now  we  have  the  further  report,  and  clause  2  says  what 
the  official  receiver  may  state  in  such  further  report 
[ffis  lordship  read  sub-sections  2  and  3,  and  oontinned :] 
Then  clause  7,  which  is  very  important,  must  be  resd 
in  connection  with  those  two ;  and  the  great  advantage 
of  the  decision  in  Ex  parte  Barnes  in  the  House  of 
Lords  is  this :  that  it  has  shown  how  thoie 
tlu-ee  clauses  are  to  be  woven  together  so  as  to 
produce  one  harmonious  whole,  and  make  the  Act 
work,  and  work  justly.  On  the  one  hand  this  section 
is  one  of  the  most  beneficial  sections  to  be  found  in 
the  whole  of  the  Companies  Acts  ;  and  it  ii  so 
beneficial  that  attempts  were  made  to  stretdi  it  to 
leng^s  which  were  hardly  just  to  the  person  who  htd 
to  imdergo  the  ordeal  of  a  public  examination ;  and 
attempts  were  made  to  extend  this  section  so  as  to 
give  uie  judge  jurisdiction  to  order  exambiatioiii 
upon  reports  which,  in  the  judgment  of  every  court 
to  whom  the  question  had  been  submitted,  were  in- 
sufficient  for  the  purpose.  That  was  the  kind  of 
report  the  House  of  Lords  had  before  it  in  Ex  parte 
Barnes. 

The  result  of  i^a;  parte  Barnes  appears  to  me  toler- 
ably plain.  There  must  be  a  report  stating  the 
manner  in  which  the  company  was  formed,  and 
whether,  in  the  opinion  of  the  official  recover,  fraud 
has  been  committed  by  any  pcnrson  proposed  to  be 
examined.  That  is  not  founct  in  the  Act;  it  is  pat 
in  by  the  House  of  Lords  in  Ex  parte  Barnes.  And 
the  House  of  Lords  were  led  to  put  it  in  by  constrdng 
clause  3  in  connection  with  clauses  2  and  7.  Now,  if  a 
report  were  in  such  a  shape  as  to  comply  literally  and 
textually  with  the  language  I  have  just  read,  stating 
the  manner  in  which  the  company  was  formed,  and  that^ 
in  the  opinion  of  the  official  receiver,  a  fraud  had  been 
committed  by  A.,  B.,  or  C,  and  there  could  not  be 
seen  from  the  report  any  connection  between  A.,  B., 
and  C.  and  the  manner  in  which  the  company  was 
formed,  although  the  textual  and  literal  language  of 
the  section  might  be  complied  with,  I  should  hesitate 
very  long  before  I  said  that  such  a  report  as  that  was 
the  kind  of  report  mentioned  in  the  section.  I  doubt 
whether  any  judge  could  judicially  aud  propedy  act 
on  such  a  report  as  that.  But,  on  the  other  hand,  if 
the  official  receiver  reports  that  A.,  B.,  or  C.  have 
been  gpiilty  of  fraud  in  connection  with  the  formation 
of  the  company,  and  you  look  back  into  bis  report 
and  see,  not  whether  the  charge  against  him  is  proved 
— that  is  not  the  function  ox  the  report  at  au— but 
whether  there  is  such  a  basis  for  that  opinion  as,  in 
the  opinion  of  the  judge,  warranto  him  in  calling 
upon  the  man  to  undergo  examination — to  my  mind 
that  is  all  the  report  need  do.  That  appears  to  me  to 
be  the  fair  and  true  outcome  of  the  language  of  the 
Act  and  the  decision  in  Ex  parte  Barnes. 

At  the  end  of  this  report  the  official  receiver  says 
this :  He  is  of  opinion  "  that  fraud  has  been  com- 
mitted by  the  persons  named  in  the  schedule  hereto 
in  the  promotion  or  formation  of  the  company  or  in 
relation  to  the  company  since  the  formation  thereof"; 
and  then  in  the  schedule  occurs  the  name  of  Mr. 
Long,  who  is  described  as  one  of  the  promoters.  So 
that  you  have  here,  as  I  read  it,  that  the  official 
receiver  is  of  opinion  that  fraud  has  been  committed 
by  Mr.  Long  in  the  promotion  or  formation  of  the 
company  or  in  relation  to  the  company  since  the 
formation  thereof.  The  last  part  I  do  not  myself 
attach  much  importance  to.  Now,  is  Mr.  Long  so 
oonneoted  in  the  narrative  relating  to  the  f ormadon 
of  this  oompany  as  to  afford  a  basis  for  that  opinioa  f 
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In  my  opinioii  there  Ib  ample  basis  for  it,  and  it  is  to 
be  found  in  paragraphs  2,  4,  5,  15,  and  18.  I  am  not 
goiDg  to  say  that  tins  report  is  in  a  form  in  which  I 
uiould  like  to  see  it.  It  is  not.  A  very  little  tronble 
would  have  made  it  plainer.  In  the  first  plaoe,  I 
think  the  language  of  paragraph  2  is  objectionable. 
It  says :  "  The  promoters  of  the  company  were  the 
contract  company."  When  you  read  the  whole  of 
the  report  you  see  what  that  means.  The  contract 
company  bronght  out  this  particular  company.  Then 
it  goes  on :  *'  The  persons  concerned  in  the  promotion 
of  the  company  "  were  several  people,  among  them 
being  Mr.  Long.  What  does  <* concerned"  mean? 
It  is  not  found  as  a  fact  that  he  "  took  part  in  Hie 
promotion  of  the  company  " — which  is  the  language 
of  the  Act  of  Parliament.  Of  course  there  was  a 
discussion  at  once  about  the  meaning  of  the  word 
"  conoemed."  It  was  said  that  he  was  concerned  in 
some  other  way,  and  was  not  taking  part.  I  do  not 
80  understand  it.  I  understand  the  finding  is  that  he 
was  concerned  in  taking  part  in  the  definite  forma- 
tion of  the  compaoy.  Then  it  goes  on  to  say  that  the 
eontract  corporation  obtained  an  option  of  taking 
oTsr  the  assets  of  the  Cater  Co.,  which  is  what  Mr. 
Long  had  to  sell,  for  the  sum  of  £35,000.  Then  it  sets 
out  ^t  with  regard  to  Cater  &  Co.  (this  is  paragraph 
5),  it  has  transpired  that  the  contract  company  were 
introduced  by  Mr.  Bhys,  who  aft^wards  became  a 
director  of  the  company,  to  Mr.  Harry  Long,  and  as 
commission  or  remuneration  for  the  introduction  Mr, 
Bhys  was  to  be  entitled  to  one-half  of  the  net  profits 
made  by  Mr.  Long  in  the  sale  to  l^e  company.  Now 
pat  those  two  facts  together.  Mr.  Long  was  going  to 
lell  these  assets  to  the  Ciyil  and  Military  Co.  for 
£36,000,  and  he  is  going  to  give  Mr.  Bhys  half  for  the 
introduction.  What  is  the  yalue  of  what  he  is  going 
to  sell  ?  £35,000  ?  The  thing  is  absurd  on  the  face 
of  it.  Then  from  paragraph  16  it  appears  that  in 
1895  these  precious  assets  were  sold  at  a  valuation 
under  the  sanction  of  the  court  for  £8,554.  I  do  not 
say  that  nothing  had  te^en  place  in  the  interval ;  I 
daresay  there  had.  This  report  does  not  state 
minutely  what  the  effect  of  the  trading  in  this 
precious  company  was  from  the  time  when  the  assets 
were  bought  for  £6,554,  and  sold  for  £35,000,  of 
which  half  was  to  go  to  Mr.  Long  and  half  was  to  go 
to  the  gentleman  I  have  named.  But  I  will  go  on. 
It  is  stated  in  paragraph  18  that  there  were  separate 
agreements  between  the  original  vendors  and  the 
promoters — ^by  which  I  understand  as  regards  this 
matter  Mr.  Long  and  the  contract  company — 
which  provided  for  the  Civil,  Naval,  and  Military 
Oatfitten  (Limited)  acquiring  the  businesses. 
Kow  put  those  facts  together,  and  consider  whether 
there  is  not  some  basis  for  the  opinion  of  the  official 
reoeiTer  that  fraud  has  been  committed  by  Mr.  Long 
in  the  promotion  or  formation  of  this  company.  I  do 
not  say  that  it  is  a  charge  which,  if  proved  in  this 
way,  would  authorize  a  court  of  civil  jurisdiction  to 
compel  Mr.  Long  to  make  good  the  profits  which  he 
has  made ;  still  less  do  I  say  that  there  is  such  a 
charge  as  Mr.  Long  should  be  called  upon  to  meet  in 
a  court  of  criminal  jurisdiction.  The  question  we 
have  to  ocmsider  is  whether  this  report  is  so  flimsy,  so 
ak^chy,  and  so  unfsir,  that  Wright,  J.,  exceeded  his 
jnriadiction,  or  exercised  a  wrong  discretion  in  saying 
that  Mr.  Long  was  a  proper  person  to  be  pubUdy 
examined  under  the  Act  of  Parliament. 

In  m^  judgment,  although  the  report  might  be 
plainer,  it  did  give  Wright,  J.,  ample  jurisdiction  to 
make  the  order,  and  he  exercised  his  discretion  in  the 
way  in  which  I  myself  should  have  exercised  it.  I 
thtrefore  think  that  this  appeal  whoUy  fails,  and 
must  be  dismissed  with  costs. 

QBiTTYf  L.  J, — ^I  am  of  the  same  opinion,  and  will 


add  but  little  after  what  has  fallen  from  the  Master 
of  the  Bolls,  with  whose  reasons  I  agree. 

The  first  question  is  whether  there  was  jurisdiction 
to  make  the  order.  The  report  is  in  the  narrative 
form,  stating  the  facts  and  matters  which  the  official 
receiver  desires  to  bring  to  the  notice  of  the  court, 
and  his  opinion,  as  required  by  section  8  of  the  Com- 
panies Act  in  conformity  with  the  69th  rule  of  the 
rules  made  under  the  Winding-up  Act  of  1890.'  What 
the  statute  requires  in  this  further  report  is  that  he 
should  state  the  manner  in  which  the  company  was 
formed.  That  he  has  done.  Then  he  is  to  state  his 
opinion,  which  he  has  done,  that  fraud  has  been  com- 
mitted by  some  persons  in  the  promotion  or  forma- 
tion of  the  company.  I  stop  there,  because  that  is 
sufficient  for  the  present  purpose.  I  agree  that  if 
there  was  a  report  by  the  official  receiver  merely 
stating  the  manner  in  which  the  company  had  been 
formed,  and  then,  without  there  being  any  connection 
between  the  facts  as  stated,  and  the  opinion,  which 
came,  as  it  were,  suddenly  at  the  end  of  his  repoH, 
that  A.  B.  had  been  guilty  of  fraud  in  the  promotion, 
I  should  say  that  tl^t  report,  thougl^  it  might,  in 
words,  comply  with  the  requisitions  of  the  statute, 
would  not  DC  such  a  report  upon  which  any  judge 
would  act,  when  he  came  under  the  3rd  sub-section  to 
take  the  report  into  consideration.  It  is  the  judge 
who  has  to  direct  that  the  public  examination  shall 
take  place.  Now  what  is  this  report  ?  It  has  been 
very  fuUy  described  by  the  Master  of  the  Bolls,  and 
it  appears  to  me  that  it  does  contain  a  substantial 
basis  for  the  opinion  which  is  expressed  at  the  end  of 
it.  The  officifu  receiver  fives  his  opinion  in  the  last 
paragraph,  "  that  fraud  has  been  conmutted  by  the 
persons  named  in  the  schedule  in  the  promotion  or 
formation  of  the  company,  or  in  relation  to  the  com- 
pany since  the  formation  thereof  " ;  and  then  there 
is  a  schedule  which  puts  down  the  names  of  many 
gentlemen,  with  remarks  in  one  colunm  showing 
"their  connection  with  the  company."  I  am  not 
saying — nor  did  the  Master  of  the  Bolls  say — that 
this  report  was  drawn  in  as  good  a  form  as  it 
might  have  been.  I  think  it  might  have  been  in 
several  respects  more  particular,  especially  in  the 
matter  which  I  am  now  going  to  mention ;  but 
putting  the  introductory  statement  of  the  official 
receiver's  opinion,  that  fraud  has  been  committed 
by  the  persons  named,  and  then  coming  down 
to  Mr.  Long,  I  find  that  he,  under  the  heading 
<*  Connection  with  company,''  is  said  to  be  one  of  the 
promoters.  It  may  be  that  charge,  as  it  is,  is  a  littie 
too  wide,  so  that  it  might  be  suggested,  as  it  has 
been  suggested,  that  there  is  a  charge  against  him 
subsequent  to  the  formation  of  the  company  for  acts 
not  done  by  him  as  promoter.  But  the  answer  to 
this  part  of  the  case  appears  to  me  to  be,  that  the 
report  is  not  to  be  an  indictment,  and  it  is  not  to  be 
a  statement  of  daim,  to  charge  a  man  with  fraud. 
The  object  of  the  statement  is  to  show  a  general 
primd  facie  case — not  that  the  man  has  to  answer 
whether  he  has  committed  a  fraud  or  not — upon 
which  he  is  to  imdergo  the  public  examination ,  and 
all  that  is  done  on  the  puUic  examination,  after  it 
has  taken  place,  is,  as  the  end  of  the  7th  section  says, 
that  it  may  be  used  in  evidence  against  him.  Then  I 
do  not  see  that  the  Act  requires  that  the  charge 
should  be  formulated  against  him  in  any  strict  and 
precise  manner.  I  think  it  is  only  fair — and  the 
official  receiver  probably  in  any  future  report  will 
bear  this  in  mind — that  he  should  endeavour  to  reduce 
to  as  precise  a  point  as  he  can  the  nature  of  the 
charge.  But,  as  the  House  of  Lords  has  said,  all 
these  sub-sections  are  to  be  read  together  and  reoon* 
died ;  and  I  find  in  the  7th  sub-sedion,  not  that  it  is 
a  charge  made,  but  a  charge  suggested  from  whidrhe 
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can  ezcnlpate  himself.  So  that  in  the  report,  aooord- 
ing  to  the  language  which  the  Leffislatare  has  nsed  in 
section  8,  which  has  been  so  ma(£  referred  to  in  the 
House  of  Lords,  the  suggestion  of  fraud  may  be  made 
against  the  persons  whom  the  judge  directs  to  be  ex- 
amined. Then  there  are  the  other  parts  of  the 
report.  The  report  states  who  the  promoters  were, 
and  it  mentions  a  company,  which  is  called  the  con- 
tract company,  and  immediately  after  that  it  men- 
tions Mr.  Long  and  other  persons  as  being  concerned 
in  the  promotion  of  the  company.  I  think  that  it 
would  have  been  much  more  happy  to  use  the  term 
that  is  found  in  the  Act  itself,  **  taking  part."  But  I 
do  not  hesitate  for  a  moment  to  say  that  the  mean- 
ing of  this  paragraph  in  the  report  is  intended  to 
ptomt  out  that  Mr.  Long  did  take  ^art  in  the  promo- 
tion of  the  company,  and  it  is  m  respect  of  that 
taking  part  in  the  promotion  of  the  company  that  Mr. 
Long  is  charged. 

There  is  one  other  ^int  which  I  thick  just  worthy 
of  mention,  and  that  is  that  in  this  narrative  there  is 
a  statement  of  Long's  agreement  to  sell  to  the 
company  which  is  called  for  shortness,  the  contract 
company.  What  was  that  company?  It  was  a 
company  that  never  had  a  greater  subscribed  capital 
than  £35,  and  yet  Mr.  Long,  who  had  some  option, 
which  has  not  been  stated  hipon  the  report,  to  buy 
eater's  business,  which  had  gone  through  a  series  of 
disasters,  sells  to  that  company  the  Cater  bu^ness  for 
£35,000,  of  which  £25,000  is  to  be  paid  in  cash,  and 
£10,000  is  to  be  paid  in  shares  of  any  company  which 
was  to  be  formed  by  the  contract  company,  and 
which  is  this  company  now  in  liquidation.  That  is 
one  of  the  facts  (the  Master  of  the  Rolls  has  called 
attention  to  many  others)  which  present  a  very 
serious  aspect.  All  I  say  is  that  it  forms  a  part  of 
what  I  consider  to  be  a  substantial  basis  that  is  made 
by  this  report  for  the  judge  directing  that  the  public 
examination  of  Mr.  Long  shall  take  place. 

I  do  not  pursue  the  histoir  of  the  Cater  business ; 
that  has  already  been,  I  think,  sufficiently  dealt  with. 
But  here  you  have  Mr.  Long — I  mean  on  the  report, 
I  am  not  saying  a  word  against  him  in  any  other 
respect— endeavouring  to  pass  off  upon  the  public  a 
business  which  is  of  httle  value  through  the  medium 
of  a  contract  with  the  promoting  company,  which 
promoting  company  had  only  got  £35  in  sovereigns, 
and  never  had  any  more.  I  think  that  that  is  a  case 
that  requires  inquiry.  I  think  that  is  a  case  in  which 
Mr.Long  probably,  if  hehadnotbeeu  advised  to  contest 
this,  would  say  willingly:  "I will  face  any  public 
inquiry  in  regard  to  such  a  matter  as  this,  and  I  can 
explttin  it  aU." 

As  to  the  decision  in  Ex  wurie  Bame$  I  have 
nothing  to  add  to  what  the  Master  of  the  Bolls  has 
said  except  that  in  that  case  there  was  no  charge  of 
fraud  made  in  the  report,  nor  was  there  any  state- 
ment of  fact  from  which  fraud  cotdd  be  inferred 
against  the  persons  who  were  named  as  parsons  to  be 
examined.  For  these  reasons  I  agree  with  the  Master 
of  the  Bolls. 

VAyoHAN  Wiluamb,  L.J.— In  this  case  two 
questions  have  been  raised.  One  is  a  question  as  to 
whether  there  was  jurisdiction  in  the  learned 
judge  to  make  this  order,  and  the  second  is  whether 
the  learned  judge  exercised  a  proper  judicial 
discretion  in  making  the  order  for  the  examination. 
Now,  whatever  may  have  been  the  view 
taken  as  to  the  conditions  precedent  to  juris- 
diction before  the  decision  of  the  House  of  Lords 
in  Ex  parte  Barnes,  there  can  be  no  doubt  that 
since   that   decision   there    are    certain    conditions 

KBcedent  to  the  exercise  of  the  juiisdiotion  which 
ve  been  placed  beyond  the  possibility  of  doubt    In 


the  first  place  it  is  not  sufficient  that  there  should  be 
the  eeneral  report ;  there  must  be  the  further  report ; 
in  Sie  next  place  there  can  be  no  doubt  that  tilie 
further  report  must  find  fraud  as  against  the  persons 
against  whom  the  order  for  puUic  examination  u 
asked;  and  lastly,  there  can  be  no  doubt  hut  that 
these  persons  against  whom  the  order  for  publio 
examination  is  to  be  made  must  fall  within  the 
categories  mentioned  in  the  beginning  of  sub-section  3 
of  section  8.  I  will  just  read  that.  [His  lordshq» 
read  tiie  sub-section,  and  continued :]  That  does  not 
mean  that  it  is  to  be  proved  as  a  matter  of  fact  that 
he  does  come  within  that  category ;  but  it  does  mean 
that  tiie  report  must  state  that  he  comes  within  that 
category.  Now,  as  to  those  conditions  precedent 
there  is  no  doubt  at  all.  But  there  may  be  mora 
questions  as  to  what  the  nature  of  the  finding  of 
fraud  against  the  individual  murt  be  before  juris- 
diction arises,  and  to  a  certain  extent  one  has  to  look 
at  sub-section  7  in  order  to  get  guidance  as  to  this. 
Now,  speakinff  for  myself,  I  should  hesitate  very 
much  to  say  that  a  mere  narration  as  to  the  manner 
(to  use  the  very  words  of  the  section)  of  the  formation 
of  the  company,  coupled  with  a  statement  that  in  the 
opinion  of  the  official  receiver  fraud  had  been  com- 
mitted by  A.  B.,  would  be  sufficient  to  justify  an 
order  for  the  examination  of  A.  B.  I  do  not  say  that 
the  judgment  of  the  House  of  Lords  in  Ex  parte 
Barnes  is  at  all  conclusive  as  to  this  point.  But  it 
does  sugg^t  that  the  statement  of  that  opinion  by  the 
official  receiver  must  be  in  such  a  shapje  that  it  can  he 
said  that  there  is  a  charge  made  against  the  person 
sought  to  be  examined  of  such  a  kind  that  ne  can 
either  exculpate  himself  or  be  incriminated.  In  my 
judgment  that  is  essential  to  the  exercise  of  the 
jurisdiction.  I  do  not  say  that  the  decision  in  the 
House  of  Lords  says  so  in  so  many  words.  It  does 
not ;  but  in  my  view  that  is  necessary.  The  spirit  of 
the  decision  of  the  House  of  Lords  is  that  you  are  not 
to  make  an  order  for  the  examinatic  n  rf  anyone  unlen 
he  falls  within  those  categories,  and  uuless  the  jnd§;e 
is  satisfied  on  the  report  that  tiie  report  does  miun 
such  a  charge  against  the  person  sought  to  he 
examined,  that  he  can  know  what  it  is  that  he  must 
exculpate  himnelf  from,  or  if  he  fail,  be  incriminated 
with.  In  my  judgment  this  report  is  on  the  border- 
line in  both  respects,  so  far  as  jurisdiction  is  con- 
cerned. 

I  think  myself  it  is  a  great  pity  that  this  report 
not  only  does  not  use  the  woros  *'  take  part  in  &e 
promotion  "  (although  I  never  think  that  much  stresi 
should  be  laid  on  using  the  very  words  of  the  section), 
but  also  carefully  avoids  from  the  beginning  to  Ihe 
end  of  the  report  stating  those  facts  from  which  it 
may  be  inferred  that  the  person  sought  to  be  examined, 
in  this  case  Mr.  Long,  took  part  in  the  promotion. 
Now,  just  let  us  see  what  the  facts  stated  here  are. 
They  are  stated  a  little  in  inverse  order.  PaiagndlL 
3  in  the  report,  which  I  think,  in  order  to  follow  tns 
chronology,  should  be  read  before  paragraph  2,  sa]^ : 
*'  Early  in  the  year  1897  the  contract  company,  with 
the  assistance  of  Mr.  Charles  James  Fox  and  Mr. 
Power,  was  engaged  in  promoting  a  scheme  for 
amalgamating  a  number  of  army  tailors  and  outfitten 
businesses,  with  the  object  of  transferring  the  same  to 
a  company  to  be  formed  for  the  purpose  of  acquiring 
and  carrying  them  on.''  So  that  one  has  got  the  con- 
tract company  in  existence  who  had  this  ooject.  And 
paragraph  5  says,  '*  With  regard  to  W.  Cater  d  Go. 
(limited)  it  has  transpired  that  the  contract  company** 
— that  is,  the  company  who  were  amalgamating  theie 
businesses — '*  were  introduced  by  Mr.  Cordeux  Bhyi 
(who  afterwards  became  a  director  of  the  oompanjr) 
to  Mr.  Harry  Y.  Long,  of  8,  Adam-street,  Adelpm, 
who  at  that  date  was  entitled  by  agxeement  to  aoqmn 
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flia  aawto  of  W.  Cater  &  Co.  (Lixnited).    As  oommiB- 
rioD  or  remuneration   for    the    introduotion,    Mr. 
Cbrdeux  Bhys  was  to  be  entitled  to  one-half   of 
tibe  net  profits  made  by  Mr.  Long  on  the  sale  to  the 
oompeny."      That  being  the  state  of  things,  para- 
graph 2  says,  **  The  promoters  of  the  company  were 
the  Home,    Foreign,    and    Colonial    Contract    Co. 
(limited),"  which  we  have  called  the  contract  com- 
psny,"  a  company  which  was  registered  on  the  lOth  of 
December,  1887,  with  a  nominal  capital  of  £1,000  in 
200  shares  of  £5  each,  but  which  has  never  had  a 
Ivger  subscribed  capital  than  £35."     It  was  not, 
iberefore,  a  mushroom  company,  formed  ad  hoc^  but 
it  was  a  company  that  had  been  in  existence  many 
jears.    **  The  persons  concerned  in  the  promotion  of 
the  company  *' — ^by  which  I  understand  is  meant  the 
company  which    is   in  liquidation  and    which    was 
formed  for  the  purpose  of  amalgamating  these  busi- 
sesses^that  is,  the  contract  company — '*  were  Mr. 
Charles  James  Fox,  Mr.  John  Power,  Mr.  H.  L.  Fox, 
Mr.  C.  T.  Fox,  Mr.  H.  V.  Long,  Mr.  F.  C.  Westoby, 
Mr.  Albert  King,  Mr.  Cordeux  Bhys,  and  Mr.  Arthur 
Finnin."    Thus  far  no  fact  is  stated  to  show  that  Mr. 
Long  took  any  part  in  the  promotion,  or  that  he  was 
concenied  in  the  promotion  in  any  other  respect  than 
that  he  had  done  the  things  mentioned  in  paragraph 
5~tiiat  is,  having  an  option  of  buying  the  business  of 
Oster  &  Co.  (Ltmited),  he,  being  introduced  to  this 
financing  company  by  Mr.  Bbys,  agreed  to  pay  Mr. 
Rhys  a  commission  for  having  obtained  a  purchaser 
of  bis  option.    Now,  there  is  not  another  syllable,  as 
ht  sa  1  know,  from  the  beginning  to  the  end  of  this 
fpport  showing  that  Mr.  Long  took  any  part  or  did 
anything  in  respect   to  the  promotion.    There  are 
statements  which  lead  one    to  see  that  Mr.   Long 
wonld  have  derived  a  very  large  profit  from  the  siJe 
tnOoB  company  which  is  now  in  liquidation,  because 
it  is  plain  toat  the  contract  corporation,  to  whom  Mr. 
fibys  introduced  Mr.  Long,  could  not  have  paid  out 
of  their  own  means,  and  that  they  were  only  a 
promoting   company  who  expected  to  pay  out  of 
the    profit    they    made    from    the    company   that 
they  were  forming  to  purchase.     There  is  not  any 
itatement  of   anything  that  Mr.  Long  did  in  the 
oooTM  of  the  promotion  of  this  purchasing  company 
which  is  now  in  liquidation.    It  also  appears  upon 
tbA  facts  stated  here  that  in  1895  an    order   was 
obtained  putting  a  reserve,  apparently  on  the  occasion 
of  an  attempted  sale  to  this  company,  of  something 
between  £8,000  and  £9,000,  and  there  are  statements 
as  to  the  moneys  earned  by  Cater  &  Co.  and  they  do 
not  seem  to  have  exceeded,  to  put  them  at  the  highest 
som,  more  than  £8,000.    So  it  is  perfectly  plain  upon 
the  &ce  of  the  report  that  Mr.  Long  was  going  to  get 
a  very  handsome  price  for  that  which  he  was  selling 
to  the  contract  company  and  through  the  contract 
company  to  this  purchasing  company  which  was  to  be 
formed  by  it.    Now,  I  can  only  say  that,  in  my 
jiidgment^  it  is  highly  undesirable  that  a  report  should 
be  drawn  in  this  form,  and  although  I  cannot  take 
iQKm  myself  to  say  that  the  exercise  of  Wright,  J.'s, 
disersHon  was  wrong  in  the  matter,  I  confess  that  I 
ihoold  have  had  considerable  hesitation  before  I  drew 
the  xoference  that  the  report  sufficiently  stated  that 
Mr.  Long  took  part  in  the  promotion. 

Then  one  comes  to  the  form  of  the  charge 
that  appears  in  the  final  clause,  which  comes  m 
between  clause  26  and  the  beginning  of  the  sohedole, 
"the  official  receiver  is  of  opinion  that  fraud  has  been 
oommitted  by  the  persons  named  in  the  schedule 
hsreto  in  the  promotion  or  formation  of  the  company, 
or  in  relation  to  the  company  since  the  formation 
thereof";  that  is  to  say,  it  is  a  writing  out 
of  the  section  of  each  possible  matter  as  to 
which  a  charge  oonld  be  made.    Then  follow  the 


names  of  the  people  in  the  schedule.    As  to   Mr. 
Long  it  is  said  that  he  is  one  of  the  promoters.    It  is 
said  that  although  this  finding  of  the  official  receiver 
is  in  form  so  vague  that  it  only  amounts  to  saying 
that  the  persons  respectively — I  suppose  it  means- 
named  in  the  schedule  had  been  goilty  of  one  or  other 
of  the  o£ESancee  mentioned  in  the  section,  yet  that  this 
means  that  Mr.  Long  was  guilty  of  the  offence  that 
he  promoted  the  purchasing  company  to  purchase  a 
busmess  which  was  worthless,  and  worthless  to  his 
knowledge.    I  think  myself  that  it  is  straining  the 
langpiage  of  the  report  a  good  deal  to  say  that  you 
can  find  in  the  report  itself  either  such  a  definite 
charge  against  Mr.  Long,  or  the  facts  upon  which 
such  a  charge  could  be  s^stantially  based.    But  here 
again  there  is  a  question  of  fact,  and  Wright,  J.,  is 
satisfied  as  to  both  matters.    He  is  satLsfied  that  the 
report  sufficiently  states  that  Mr.  Long  did  take  part 
in  the  promotion,  and  he  is  satisfied  that  the  report 
sufficiently  finds  fraud  against  Mr.  Long.    I  cannot 
say  that,  with  regard  to  either  of  those  matters,  there 
is  nothing  in  the  report  to  support  the  finding,  and  I 
do  not  feel  justified  under  those  droumstances  in 
differing  from  Wright,  J.,  whose  duty  it  was  to  deal 
with  this  matter.    But  I  cannot  help  saying  that  I 
think  that  to  be  satisfied  with  the  meagre  statements 
that  are  made  here  on  either  of  those  two  questions — 
that  is  to  say,  as  to  Mr.  Long  taking  ^Murt  in  the 

gromotion,  or  as  to  there  being  any  charge  against 
im  of  fraud  in  the  promotion,  is  not  to  act  in 
accordance  with  the  spirit  of  the  decision  in  the  House 
of  Lords.  The  spirit  of  the  decision  in  the  House  of 
Lords,  to  my  mind,  is  that  in  dealing  with  this  section 
you  must  not  consider  only  the  interests  of  the 
company,  the  shareholders,  and  the  public  in  getting 
all  tne  information  they  can  in  a  case  where  the  facts 
show  that  somebody  or  other  has  been  guilty  of  gross 
fraud ;  but  you  must  take  care  that  you  do  not  sub- 
ject any  person  to  public  examination  merely  because 
you  are  satisfied,  or  merely  because  the  offidil  re- 
ceiver is  satisfied,  that  somebody  or  other  has  been 
guilty  of  fraud  against  the  company.  The  spirit  of 
that  decision  is  that  you  are  not  to  subject  anyone  to 
this  public  examination  unless  you  are  satisfied  on 
the  report  that  the  official  receiver  has  come  to  the 
conclusion,  and  come  to  the  conclusion  upon  some 
substantial  grounds,  that  there  is  a  charge  disclosed 
by  the  facts  against  the  person  sought  to  hi  examined, 
and  such  a  charge  that  he  may  know  what  it  is  from 
which  he  will  have  to  excu^te  himself^  and  with 
which  he  may  know  that  it  will  be  sought  to  in- 
criminate him. 

I  cannot,  I  think,  usefully  say  any  more  in  this  case, 
excepting  to  express  mv  earnest  hope  that  our  decision 
in  this  case  may  not  be  considered  a  precedent  for 
reports  of  this  character  by  the  official  receiver ;  that 
in  future  when  reports  are  made  by  the  official 
receiver,  if  he  means  to  say  that  a  particular  person 
ought  to  be  examined  because  he  took  part  in  the 
promotion,  he  will  either  say  so  in  so  many  words,  or 
will  make  statements  of  fact  from  which  it  can  be 
inferred ;  and  if  he  means  to  say  that  he  not  only 
took  part  in  the  promotion,  but  that  he  took  part  in 
a  fraud,  which  is  suggested  to  have  been  committed 
by  some  persons  in  the  promotion,  that  he  will 
definitely  say  so. 

Appeal  dumiased* 

Solicitors,  J.  WestcaU  ;  Solicitor  to  Board  of  Trade, 
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W^  ttourt  oC  justice. 


Chan.  Div. 
North 


In  re  Kuypbe's  Policy  Trust,  (a.) 

Married  vfoman  —  Policy  under  Married  Women^e 
Property  Act^  1870— ^ppotw^jnen^  of  truateea — Title 
of  petition. 

Where  a  hitehand  effected  a  policy  in  favour  of  hia 
wife  under  t?ie  proviaione  of  the  Married  Women^a 
Property  Act^  1870,  a  petition  for  the  appointment  of 
trusteea  need  not  he  entitled  '*  In  the  Matter  of  the 
Married  Women'a  Property  Act,  1882." 

In  re  Tumbull,  46  W.  E.  3.  [1897]  2  Oh.  415.  and 
In  re  Adama'  Policy  Traats.  31  W,  R.  810,  23  Ch,  D, 
525,  followed. 

Petition. 

Under  the  Married  Women's  Property  Act,  1870,  a 
husband  had  effected  a  policy  in  favour  of  his  widow. 
The  husband  haying  lately  died,  the  widow  now 
applied  for  the  appointment  of  trustees  to  receive  the 
sum  secured  by  the  policy.  The  petition  was  headed 
in  the  matter  of  the  Act,  1870,  and  the  policy  trusts. 

On  the  petition  coming  on  a  question  arose  as  to 
whether  the  petition  ought  not  also  to  be  entitled  in 
the  matter  of  the  Married  Women's  Property  Act, 
1882. 

Metcalfe,  for  the  petition,  dted  In  re  Tumhidl,  46 
W.  E.  3,  [1897]  2  Oh.  415,  following  In  re  Adama' 
Policy  Trusta,  31  W.  R.  810,  23  Ch.  D.  525. 

He  also  dted  In  re  Soutar'a  Policy  Trusty  32  W.  B. 
701,  26  Ch.  D.  236. 

North,  J.,  followed  In  re  Tumhtdl  and  In  re 
AduTMy  and  held  that  the  petition  need  not  be 
entitled  under  the  Act  of  1882. 

Solicitors,  Qaaquei  dk  Metcalfe, 


whether  the  estate  of  the  testator  is  under  an] 

in  respect  thereof,  and  what  sums  of  money  would 

have  to  be  provided  in  order  to  have  the  contcacte 

completed." 

The  testator  had  by  his  will  devised  his  dweQing- 
house  and  appurtenances  to  the  defendant  Mn. 
Sprake-Day  during  her  life  and  after  her  death  to  her 
daughter,  and  after  the  death  of  the  survivor  the 
testator  directed  that  the  said  premises  should  f^i 
into  his  residuary  estate.  Some  time  before  the 
testator's  death  he  had  entered  into  contracts  to  havs 
cottages  built  on  the  estate  devised  to  Mrs.  ^nke- 
Day  and  also  on  certain  other  land  situate  at  Miaterton, 
which,  though  originally  belong^g  to  the  testator, 
had  some  time  before  been  conveyed  by  him  to  Mn. 
Sprake-Day.  These  contracts  were  not  finished  wfaea 
the  testator  died,  and  Mrs.  Sprake-Day  daimed  to 
have  them  finished  and  have  the  costs  thrown  on  the 
personal  estate  left  by  the  testator. 

//.  Terrell,  Q,C,,  and  Romer,  for  Mrs.  Sprak^Day> 
relied  on  Holt  v.  Rolt,  2  Yern.  322,  and  Cooper  v.  Jaman^ 
15  W.  B.  142,  L.  B.  3  Eq.  98,  as  covering  the  case  of  the 
land  devised,  and  argaed  that  the  principle  extended 
to  the  land  which  had  been  conveyed. 

E,  C,  MacnagTUen^  Q,C,,  and  T,  H,  Oaraon,  fortbe 
executors. — ^The  case  of  Cooper  v.  Jarman  stands  by 
itself,  and  was  decided  on  the  ground  that  the  heir- 
at-law  had  himself  carried  out  the  contract,  and  he 
was  allowed  the  cost  of  so  doing,  but  here  the 
executors  refuse  to  go  oh  with  the  contract.  In  say 
event  that  case  does  not  cover  the  Jfisterton  property. 

Bomer  replied. 

North,  J.,  hdd  that  as  regards  the  property  devieed 
he  would  follow  Cooper  v.  Jarman^  which,  alUiougk  it 
had  never  been  followed,  had  yet  stood  for  a  number 
of  years  without  being  reversed  or  commented  oo. 
But  as  regards  the  Misterton  property  he  held  that  as 
there  was  no  consideration  passing  from  Mrs.  Spnke- 
Day  she  could  not  claim  to  have  the  contract  completed, 
for  as  regards  this  property  she  was  in  the  position  of 
a  stranger,  and  could  not  aek  for  a  contraiot  entered 
into  by  the  testator  to  be  completed  for  her  benefit. 

Solicitors,  Hartcup,  Davia^  &  Cobhold;  EdmvindaitOa, 


In  re  Day. 
Sfrakb  v.  Day.  (a.) 

Win — Contract  entered  into  hy  testator — Deviae — Non- 
completion  of  contract  at  time  of  teatator^a  death — 
Bight  of  devisee. 

Where  a  teatator  deviaed  land  hy  hia  will  and  entered 
into  a  contract  for  the  building  of  cottages  on  auch  land, 
which  contract  waa  unfinished  at  the  time  of  hia  deaths 

Held  {following  Cooper  v,  Jarman,  15  W,  R,  142, 
Z.  R,  3  Eq,  98),  that  the  deviaee  waa  entitled  to  have  tlie 
contr<tet  completed  at  the  coat  of  the  estate. 

But  thia  principle  doea  not  apply  to  land  already  con- 
veyed to  deviaee  hefore  testator* a  death. 

Summons. 

This  was  a  summons  taken  out  in  an  administration 
action  asking  that  the  following  supplemental  inquiry 
might  be  mreoted — ^viz.,  **  Whether  the  testator  at 
the  time  of  his  death  had  entered  into  any  and  what 
building  contracts  still  remaining  uncompleted,  and 


Chan.  Div.  1 
Byrne,  J.  J 


July  11, 1898. 


(a.)  Beported  by  B.   Sillem,  Esq.,  Barzister-at- 

Law. 


Felix  Hadley  &  Co.  v,  Felix  Hadlsy.  (o.) 

Cheque — Securities — Sale  of  a  huaineaa  for  aU  hook  and 
other  debta  and  the  full  benefit  of  aecurities  for  tuck 
debta — Debt  paid  by  cheque  not  cashed  until  after  date 
of  aale-—  Conditional  payment. 

The  aale  of  a  btiaineaa  in  conaideration,  inter  alia,  of 
cUl  book  and  other  debta  due  to  the  vendor  in  connediim 
with  the  aaid  buaineaa,  and  the  full  benefit  ofaUseauitia 
for  auch  debta,  wiU  not  paaa  debta  for  which  the  vendor 
haa  received  cheques  prior  to  the  aale  and  whick  ht 
cashed  aubaequent  to  it,  payment  by  cheque  amounting 
to  a  conditional  payment,  and  the  debt  only  reviving »/ 
the  cheque  ia  diahonoured. 

Trial  of  action. 

This  was  an  action  for  damages  and  an  aoooant 

(a.)  Beported  by  J.  Arthur  Priob,  Esq.,  Banistor- 

at-Law« 
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Frt.tx  HadlIiy  ft  Co.  V,  Fsux  HlJ>LBY.--Join»  tr.  BBIBirSTBIir. 


High  Ck)nBT. 


ID  reapeot  of  a  uJe  of  the  defendant's  bnoneBS  to  the 
plaintiff  company.  The  facts  of  the  case  so  far  as 
the  same  call  for  a  report  were  as  follow :  Under  an 
aipnement  bearing  date  the  5th  of  April,  1888,  the 
&endant  agreed  to  sell  to  the  plaintiffis  the  business 
M  existine  on  the  3l8t  of  December,  1887,  with  the 
goodwill  uereof,  trade-marks,  patent  rights,  &c.,  iJso 
&e  stock-in-trade,  plant,  and  effects,  and  all  book 
sDd  other  debts  due  to  the  vendor  in  connection  with 
the  Bsid  business,  and  the  full  benefit  of  all  securities 
for  such  debts,  and  of  all  engagements,  rights,  and 
pririleges  of  the  vendor  in  relation  to  the  said 
fnumees.  At  the  trial  Byrne,  J.,  dismissed  the 
Botion  so  far  as  related  to  the  daim  for  damages, 
bat  directed  an  inquiry  as  to  whether  the  deferdant 
had  reoeived  any  debts,  &c.,  belonging  to  the  business 
lince  the  1st  of  January,  1888.  Oa  the  inquiry,  the 
defendant  admitted  that  on  the  31st  of  December, 
1887,  he  was  in  possession  of  cheques  and  bills  re- 
cehred  by  him  in  respect  of  debts  l>elonging  to  the 
hoiinesB,  but  which  he  had  not  cashed  until  after 
that  date.  The  matter,  therefore,  again  came  before 
iheoourt. 

AiUmry,  O.C,  and  Kirhy^  for  the  plaintiffs. — ^The 
matter  may  be  put  in  two  ways.  It  may  be  said  that 
the  sums  m  respect  of  which  the  uncashed  cheques 
were  given  were  debts.  In  that  case  as  tiiese  debts  were 
not  paid  on  the  31st  of  December,  1887,  they  passed  to 
^  purchasers.  Or  the  cheques  and  bills  may  be  re- 
garded as  securities  for  debts,  in  which  case  also  they 
passed  to  the  purchasers  under  the  agreement. 

They  referred  to  Currie  v.  Misa,  23  W.  R.  450, 
L  B,  10,  Ex.  153  ;  McLean  v.  Clydesdale  Banking  Co., 
9  App.  Gas.  95,  32  W.  R.  Dig.  35. 

Ere,  Q.C.,  and /w^/)eti,  for  the  defendant. — Apay- 
mf nt  by  cheque  of  a  debt  is  a  good  conditional  pay- 
ment. It  is  distinctly  a  conditional  payment,  and  tbe 
debt  revives  only  if  the  cheque  is  dishonoured: 
Bel$haw  V.  Bush,  11  C.  B.  191. 

They  referred  to  the  observations  of  Lord  Black- 
boin  in  M*Lean  v.  Clydesdale  Banking  Co, 


Asibury,  Q.C.y  replied. 

Btbhb,  J. — ^The  point  that  I  have  to  dedde  here 
tnnis  upon  the  proper  construction  to  be  put  upon  the 
agreement  of  the  5th  of  April,  1888.  [His  lordsihip 
pfooeeded  to  state  the  terms  of  the  agreement,  and 
continued:]  The  sale  was  therefore  to  include  all 
book  and  other  debts  due  to  the  vendor  in  connection 
with  the  said  business,  the  full  benefit  of  all  securities 
for  such  debts  and  of  all  contracts,  engagements,  rights, 
sad  privileges  of  the  vendor  in  relation  to  tiie  said 
boainess.  On  or  before  the  31st  of  December,  1887,  the 
vendor  received  cheques  and  bills  in  payment  of  debts 
due  to  him.  Such  bills  or  cheques  were  not  met  or 
honoured  on  that  day,  and  it  is  said  that  these  debts 
therefore  are  debts  induded  within  this  clause  of  the 
oontraot.  I  do  not  think  that  this  is  the  true  view  to 
take  of  it.  I  think  that  the  true  view  is  that  when 
debts  were  paid  conditionally  or  unconditionally,  such 
debts  were  not  meant  to  pass  to  the  purchasers.  In 
this  case  I  think  that  what  took  place  amounted  to  a 
«»»<^'ti^na]  payment  of  the  debts,  the  condition 
being  that  the  cheque  or  bill  should  be  duly  met  or 
hoDOured  at  the  proper  date.  If  that  be  the  true 
view,  then  I  think  that  the  position  is  exactiy  as  if  an 
agreement  had  been  expressly  made  that  bills  or 
coeqoes  should  operate  as  payment  unless  defeated  by 
dtahononr  hj  not  being  met,  and  I  think  that  that 
agreement  is  implied  from  the  giving  and  taking  the 
eCeqaes  and  bills  in  question.  Then  with  regard  to 
the  words  ''Full  benefit  of  all  securities  for  such 
debts*"    13ioae  woids  mean  all  running  securities  for 


such  debts  as  have  not  oonditionally  or  nnoondition- 
ally  been  naid  upon  that  date.  If  these  bills  or 
cheques  haa  not  Imn  duly  met  tiie  debts  would  have 
revived ;  but  inasmuch  as  they  have  been  duly  met; 
I  consider  that,  the  condition  having  been  observed, 
there  was  pa3rment  as  from  the  date  of  giving  the 
bills  and  cheques. 

Adion  dismissed. 

Solicitors  for  the  plaintiffs,  Field,  Boscoe,  dh  Co., 
for  Smith,  Finsent,  &  Co,,  Birmingham. 

Solidtors  for  the  defendants,   Burton,   Teates,  A 
Hart,  for  Johnson,  Barclay,  dk  Co,,  Birmingham. 


Q.  B.  Div.  ] 

(Lawrance  and  Channell,  JJ.)  j 
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Jones  v,  BBntNSTBiir.  (a.) 


Landlord  and  tenant — Distress — Pound  breach — PosseS" 
sion — Abandonment — 11  Oeo,  2,  c.  19,  s,  10. 

To  maintain  an  action' for  pound  breach  or  rescue  of 
goods  distrained  for  rent  it  is  not  necessary,  ewn  as 
against  the  true  owner  thereof,  that  the  plaintiff  should 
retain  actual  possession  of  the  goods. 

Appeal  from  the  Southwark  County  Court. 
I  The  plaintiff  levied  a  distress  upon  the  premises  of 
Morrisey,  his  tenant,  for  £12  10s.  arrears  of  rent.  A 
man,  Kay,  was  put  into  possession  of  the  goods  upon 
the  premises.  A  large  part  of  the  goods  belonged  to 
the  defendant,  who  had  let  them  to  Morrisey  on  a 
hire-purchase  agreement.  Kay  went  home  every 
night,  returning  the  following  morning.  On  Satur- 
day, the  16th  of  July,  he  left  tke  premises  at  8.30 
p.m.,  intending  to  return  on  Monday  morzung* 
Shortly  after  Ins  departure  the  defendant  removed 
tiie  goods  from  the  premises.  The  plaintiff  thereupon 
brought  an  action  in  the  county  court  for  treble 
damages  for  pound  breach. 

The  learned  county  court  judge  found  that  Eay 
abandoned  possession  of  the  goods,  there  being  no 
reasonable  necessity  for  his  absence,  but  that  he  did 
not  abandon  the  distress,  and  upon  these  findings  he 
gave  judgment  for  the  defendant  on  the  ground  that 
real  possession  was  required,  allowing  for  absences 
reasonably  necessary. 

J.  D,  Crawford,  for  the  plaintiff. — Actual  possession 
of  goods  impounded  under  a  distress  is  not  necessary 
even  against  the  true  owner :  Bagshawes  (Limited)  v. 
Deaam,  46  W.  B.  618,  [1898]  2  Q.  B.  173,  which  was 
founded  on  Ackland  v.  Paynter,  8  Price,  95,  does  not 
apply.  The  goods  were  there  taken  under  an  execution, 
and  the  law  with  regard  to  distress  is  different.  Prior 
to  1737  it  is  dear  that  no  possession  was  necessary. 
The  goods  or  cattie  distrained  were  put  into  a  public 
pound.  The  law  is  thus  stated  in  Co.  litt.  at  p«  476 : 
"  If  the  distress  be  taken  of  goods  without  cause,  the 
owner  may  recover ;  but  if  they  be  distrained  without 
cause  and  impounded,  the  owner  cannot  break  the 
pound  and  take  them  out,  because  they  are  in 
the  custody  of  the  law.'*  This  passage  is  cited 
in  Parret  Navigation  Co,  v.  Stower,  6  M.  &  W.  664. 
Section  10  of  the  Act  11  Qeo.  2,  c.  19,  passed  in  the 
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interest  as  well  of  the  tenant  as  of  the  landlord,  pio- 
Tides  as  follows :  "•  .  .  it  shall  and  may  be  uiw- 
fal  to  and  for  any  person  or  persons  lawfully  taking 
*  any  distress  for  any  kind  of  rent,  to  impound  or 
otherwise  secure  the  distress,  of  what  nature  or  kind 
soever  it  may  be,  in  suoh  place  or  on  such  pwrt  of  the 
premises  chargeable  with  the  rent  as  shsdl  be  most 
convenient  for  impounding  and  securing  such 
distress.  .  •  •"  To  impound  goods  under  this 
provision  in  a  private  house  nothiaff  more  was 
required  than  what  was  formerly  r«*quired  in  impound- 
ing goods  in  a  public  pound:  Washhom  v.  Black,  11 
East.  406  (note) ;  Swan  v.  Falmouth  {Earl  of),  8  B.  & 
C.  456  ;  FiHh  v.  Purvis,  6  T.  E.  432  ;  Kemp  v.  Christ- 
mas,  79  L.  T.  233 ;  Clerk  and  Lindsell  on  Torts  (2ad 
ed.),  p.261. 

Green,  Q.O,  {Schtuahe  with  him). — Tn  11  Geo.  2, 
c.  19.  8.  10,  a  distinction  is  drawn  between  *' im- 
pounding" and  *' other virise  securing."  The  goods 
here  were  ''othervnse  secured,"  and  the  presence 
of  the  man  in  possession  was  necessarv  to  indicate 
which  of  the  goods  were  in  the  custody  of  the  law.  The 
sroods  were  distrained,  but  there  was  no  impounding. 
In  order  to  properly  impound  the  goods  it  is  necessary 
to  collect  the  goods  so  impounded  into  one  or  more 
rooms :  see  Bmlen's  Law  of  Distress,  p.  147.  The 
goods  having  been  only  otherwise  secured  and  not 
impounded,  as  80on  as  the  possession  ceased  they  were 
free.  No  action  for  tresspass  would  lie  by  the  distrainer 
and  a  fortiori  no  action  for  pound  breach  :  Tennant  v. 
Field,  6  W.  E.  11,  8  B.  &  B.  336 ;    Thomas  v.  Harries, 

1  Man.  &  Qr.  695. 

liAWBAi^OE,  J. — ^The  question  is  whether  as  against 
the  true  owner  of  goods  taken  in  distress  real  posses- 
sion is  necessary  on  the  part  of  the  distrainer.  I 
think  the  county  court  judge  was  wrong.  I  cannot 
see  that  the  true  owner  is  in  any  better  position  than 
the  tenant  of  the  property  on  which  the  distress  is 
made.    It  is  clear  from  the  case  of  Bannister  v.  Hyde, 

2  El.  &  M.  627,  8  W.  E.  0.  L.  Dig.  26,  that  there  is 
ample  authority  that  it  is  not  necessary  to  have 
anyone  on  the  premises.  For  these  reasons,  without 
deciding  what  is  necessary  to  be  done  in  every  case, 
I  think  the  learned  county  court  judge  was  wrong. 

Channell,  J. — I  am  of  the  same  opinion.  In  order 
to  mainfjiin  an  action  for  pound  breach  it  is  necessary 
to  show  that  the  goods  are  in  the  custody  of  the  law. 
It  is  said  that  it  is  necessary  in  order  to  keep  them 
in  the  custody  of  the  law  that  the  party  distraining 
them  should  retain  actual  posession.  It  seems,  how- 
ever, that  if  once  they  are  in  the  custody  of  the  law 
retention  of  possession  is  not  necessary.  If  the  dis- 
trainer goes  out  with  the  intention  of  abandoning  the 
distress,  the  goods  are  then  out  of  the  custody  of  the 
law,  but  it  is  not  necessary  th&t  he  ilhould  remain  in 
actual  possession.  That  was  decided  in  Bannister  v. 
Hyde,  It  makes  no  difference  whether  you  assume 
the  goods  were  impounded  or  not — whatever  does 
constitute  impoundmg.  Probably  simply  taking 
posoession  is  sufficient  to  constitute  mipounding.  The 
action  for  pound  breach  therefore  lies  in  this  case, 
and  the  learned  coimty  court  judge  was  wrong. 
In  Kemp  v.  Christmas  the  point  raised  here  was 
assumed. 

Solicitor  for  the  plaintiff,  0,  J.  Parker* 

(Solicitor  for  the  plaintiff,  H.  E.  Tudor. 


Otourt  of  AvyeaL 
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From  Q.  B.  Div. 

(A.  L.  Smith,  Ghitty,  and 

Collins,  L.JJ.) 

MJBLLOB  t;.  TOMKINBON.   (a.) 

Master  and  servant — Employers^  liability— Accidadd 
injuries  —  Building  —  Building  over  thirty  fed  i% 
heiglit  —  Building  on  which  machinery  is  lued- 
W(n'hmen*s  Compensation  Act,  1897  (60  <j^  61  Fid  c 
37),  s,  7,  sub-section  1. 

According  to  the  true  construction  of  section  7,  wh- 
section  1,  of  the  Workman* s  Compensation  Ad,  1897, 
employment  on  a  building  on  which  mcuhinery  is  tud 
for  the  purpose  of  the  construction,  repair,  or  demolitiffs 
thereof,  is  within  the  Act,  although  the  building  dots  wt 
exceed  thirty  feet  in  height. 

Appeal  from  the  decision  of  the  judge  of  the  Lifer- 
pool  County  Court  in  an  arbitratidn  under  the 
Workmen's  Compensation  Act,  1897. 

This  was  a  claim  by  a  workman  to  recover  inm\ 
his  employers  compensation  for  accidental  injciiei 
suffered  by  him  in  the  course  of  his  employinsatl 
At  the  time  of  the  accident  the  workman  was  engigedj 
in  the  construction  of  a  building  which  did  not  ezc 
thirty  feet  in  height,  but  on  which  machinery  ~ 
by  mechanical  power  was  being  used  for  the  piirposs| 
of  the  construction  thereof. 

By  section  7,  sub-section  1,  of   the  Workmen'! 
Compensation  Act,  1897,  ''This  Act  shall  apply  . .  »| 
to  employment  by  the  undertakers  as    h<         ~ 
defined  on,  in,  or  about  any  building  which 
thirty  feet  in  height,  and  is  either  being  ooostnictej 
or  repaired  by  means  of  a  scaffolding,  or  being 
molished,  or  on  which  machinery  driven  by  st 
water,  or  other  mechanical  power  is  being  used  fc 
the  purpose  of  the  construction,  repair,  or  demoliiic 
thereof." 

The  county  court  judge  held  that  the  case 
within  the  statute,  and  made  an  award  in  favour 
the  workman. 

The  employers  appealed. 

Clavell  Salter,  for  the  appellants. — ^No  building  il 
within  the  statute,  unless  it  is  over  thirty  feet  higli* 
The  words  "which  exceeds  thirty  feet  in  height ** 
grovem  all  the  remaining  words  down  to  the  end  of 
the  sub-section .  In  order  to  bring  a  building  within  tbs 
statute  it  must  be  shown,  in  the  first  place,  that  it  is  orcr 
thirty  feet  high,  and,  in  the  second  place,  either  tiisi 
it  is  being  constructed  or  repaired  by  means  of  a 
scaffolding,  or  that  it  is  being  demolished,  or  that 
machinery  driven  by  mechanical  power  is  being  used 
on  it. 

Pickford,  Q.C,  and  Segar,  for  the  respondent, 
were  not  called  upon  to  argue. 

A.  L.  Smith,  L.  J. — ^The  question  is  as  to  the  ooa- 
struction  of  that  part  of  section  7,  sub-section  U  of 
the  Workmen's  Compensation  Act  which  relates  to 
buildings.  I  read  the  sub-section  as  meaning  this: 
the  Act  is  to  apply  to  any  building  which  ezceedi 
thirty  feet  in  height,  and  which  is  either  beiflg 
constructed  or  repMred  by  means  of  a  scaffolding,  or 
is  being  demolished.  There  the  sub-section  paosss. 
The  words  "  which  exceeds  thirty  feet  in  height  "  sie 
only  coupled  with  the  wotds  "  and  jb  either  being 
constructed  or  repaired  by  means  of  a  soaffoldiDg,  or 
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Img  demolished.*'  Then  the  sab-section  prooeeds  : 
**  or  on  which  "—that  is  to  say,  the  Act  is  to  apply 
io  soy  bnilding  on  which — "  machinery  driven  by 
itetm,  water,  or  other  mechanical  power  is  being 
tned  for  the  purpose  of  the  oonstmotioni  repair,  or 
deooMon  thereof."  Therefore,  if  a  workman  sus- 
tains injoriee  by  accident  arising  out  of  and  in  the 
ooQzie  of  his  employment,  while  he  is  engaged  on  a 
Innldmg  on  which  machinery  driyen  by  mechanical 
power  is  being  nsed  for  the  purposes  of  construction, 
fepair,  or  demolition,  he  is  within  the  Act,  and  it  is 
pot  neoeenary  that  the  building  should  be  thirty  feet 
Ugh.    The  appeal  must  be  dismissed. 

Chittt,  L.J. — I  am  of  the  same  opinion.  Accord- 
ins  to  the  natural  grammatical  construction  of  the 
fab-Mction,  the  antecedent  to  the  word  **  which  "  in 
the  clause  "  or  on  which  machinery  driven  by  steam, 
viter,  or  other  mechanical  power  is  being  used,"  is 
"any  building,"  not  '*any  building  which  exceeds 
Watty  feet  in  height."  The  Legiuature  evidently 
WDiidered  employment  on  a  bmlding  on  which 
madiinery  driven  by  mechanical  power  is  used  as 
bang  a  distinct  class  of  dangerous  employment  apart 
from  employment  on  a  building  over  thirty  feet  high. 

Collins,  L.J.,  concurred. 

Appeal  divmii^ed, 

Solusitors  for  the  appellants,  Mackrdl^  Maton,  &  (To., 
for  TyfTtT^  Kenton,  Tyrer,  A  Simpson,  Liverpool. 

Sdioitora  for  the  respondeat,  Orowders  &  Vizard, 
for  Lynskey,  Liverpool. 


From  Q.  B.  Div.  }  f^^  07 

(A  L.  Smith  and  Chitty,  L.JJ.)  ]  Jan.  z /. 

H0D8ON  AKD  Wipe  v.  Pars,  (a.) 

Libel — Defamation — Ahsoliiie  privilege — Lunacy  pro- 
atdings  —  Petition  for  reception  order  —  Judicial 
proeeedinga — Lunacy  Act,  1890  (53  <fe  64  Viet,  c.  5), 
M.  4,  5,  6,  9,  28. 

Procfedinga  ingtitvted  hy  petition  under  the  Lunacy 
Ad,  1890,  M.  4  and  5, /or  a  reception  order  are  judicial 
proceedings,  and  there/ore  a  defamatory  statement  made 
f»  the  statement  ofjariiculars  accompanying  the  petition 
is  ahsolutely  privileged. 

Appeal  from  the  refusal  of  Qrantham,  J.,  at 
diambert  to  order  the  statement  of  claim  to  be  siaruck 
oat  as  di8<Jofluig  no  cause  of  action,  and  the  action  to 
be  dismissed  as  vexatious  and  an  abuse  of  the  process 
of  the  court. 

The  statement  of  daim  was  as  follows : 

1.  The  plaintiffs  are  the  father  and  mother  of  the 
defoidant'a  wife  and  of  two  other  daughters  who  are 
nioarried  aod  of  five  sons. 

2.  On  or  about  the  16th  of  August,  1898,  the 
defendant  presented  a  petition  for  a  reception  order 
m  reopect  of  his  said  wife  puxsuant  to  the  pro- 
ymoDB  of  the  Lunacy  Act,  1890,  ss.  4  and  5,  and 
rigned  a  statement  of  jMirticulars  by  which  such 
petition  "was  aocompanied,  and  caused  the  said 
psiition  aod  statement  of  particulars  to  be  delivered 
nd  presented  to  Bichard  Gleed  as  a  justice  of  the 
peace  for  the  parts  of  Holland,  Lincolnshire,  havine 
jarisdiction  in  the  place  where  the  defendant's  said 
Vife  was  then  alleged  bv  him  to  be. 

3.  The  dcdfendant  in  the  said  statement  of  particulars 
Usely  aod  maliciously  wrote  and  published  of  the 
female  plaintiff  in  the  form  of  an  answer  to  the 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister- 

at-lAw, 


question  *'  whether  any  near  relative  has  been  afflicted 
with  insanity,"  the  words  following,  that  is  to  say : 
'*  Tes  "  (meaning  thereby  that  some  near  relative  of 
his  said  wife  had  been  afflicted  with  insanity),  '*her 
mother  with  puerperal  mania"  (meaning  thereby  that 
the  female  plaintiff  had  been  afflicted  with  that  form 
of  inoanity). 

4.  The  defendant  further  meant  by  the  said  words 
that  the  plaintiffs'  children  had  an  hereditary 
predisposition  to  insanity,  and  that  his  said  wife,  as 
one  of  them,  was  then  insane  in  consequence  of  such 
predisposition. 

5.  By  reason  of  the  premises  the  plaintiffs  have 
respectively  beea  brought  into  contempt  and  dis- 
repute, both  persooally  and  in  respect  of  their 
children,  and  have  suffered  great  annoyance  and  been 
injured  in  their  social  reputation  and  character  as  a 
family. 

Each  of  the  plaintiffs  claims  £1,000. 

The  master  having  ordered  the  statement  of  daim 
to  be  struck  out  as  disdoainff  no  cause  of  action, 
and  the  action  to  be  dismissed  as  vexatious  and  an 
abuse  of  the  process  of  the  court,  Grantham,  J., 
discharged  this  order  upon  the  ground  that  the  case 
was  not  one  to  be  dealt  with  on  a  summary 
application. 

The  defendant  appealed. 

R,  M,  Bray,  Q,C,,  and  Willoughby  Williams,  for  the 
defendant. — The  statement  of  claim  discloses  no  cause 
of  action.  The  proceedings  before  the  justice  as 
described  in  the  statement  of  claim  were  judicial 
proceedings,  and  any  statement  made  in  the  course 
thereof  is  absolutely  privileged.  By  section  4,  sub- 
section 1,  of  the  Lunacy  Act,  1890,  a  person,  not 
being  a  pauper  or  a  lunatic  so  found  bv  inquisition, 
shall  not  be  received  and  detained  as  a  lunatic  unless 
under  a  reception  order  made  by  the  judicial 
authority  thereinafter  mentioned;  and  by  sub-section  2 
the  order  must  be  obtained  upon  a  private  applica- 
tion by  petition,  accompanied  by  a  statement  of 
particulars  and  by  two  medical  certificates  on 
separate  sheets  of  paper.  By  section  5,  sub-section 
4,  the  petition  has  to  be  signed  by  the  petitioner  and 
the  statement  of  particulars  by  the  person  making  it. 
The  form  of  the  statement  of  particulars  is  given  in 
Form  2,  Schedule  II.,  of  the  Act,  and  the  statement 
complahied  of  as  defamatory  was  given  in  answer 
to  a  question  specified  in  that  form,  "  whether  any 
near  relative  has  been  afflicted  with  insanity."  By 
section  6  the  judidal  authority,  before  making  the 
order,  shall  consider  the  allegations  in  the  petition 
and  statement  of  particulars  and  the  evidance  of 
lunacy  appearing  by  the  medical  certificates.  By 
section  9,  sub-section  1,  the  '*  judicial  authority"  is 
defined  to  mean  a  justice  of  the  peace  specially 
appointed,  a  county  court  judge,  or  a  stipendiary 
magistrate.  These  provisions  of  the  Act  show  that 
the  proceedings  are  judidal,  and  therefore  the  state- 
ment of  claim  disdoses  no  reasonable  cause  of  action, 
and  as  a  demurrer  would  formerly  have  succeeded,  the 
court  may  now  order  the  action  to  be  dismissed :  per 
Lord  Sdbome,  L.Cm  in  Metropolitan  Bank  v.  Pootey^ 
33  W.  B.  709,  at  p.  710,  10  App.  Cas.  210,  at  p.  215, 
[They  also  referred  to  Lilley  v.  Roney,  61  L.  J.  Q.  B. 
727,  41  W.  R.  Dig.  64.]  Secondly,  the  words  com- 
plained of  are  not  capable  of  a  defamatory  meaning, 
and  upon  this  ground  also  the  learned  judge  was 
wrong. 

Blake  Odgers,  Q^C,  and  Etherington  Smith,  for  the 
plaintiff?.— These  proceedings  are  not  judidal  pro- 
ceedings either  in  their  nature  or  in  uieir 
result.  They  are  admisistrative  proceedings. 
The  evidence  is  not  given  on  oath.  &e 
judidal    authority    merely    reads    the    documents 
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and  makes  or  refuaes  to  make  the  order,  thoug^h  by 
section  9,  sub-section  2,  he  has  power  to  summon 
"witnesses  and  examine  them  on  oath.  Further,  no 
notice  is  given  to  the  alleged  lunatic  or  to  the  relatives 
to  appear  and  contest  the  matter,  or  to  cross-examine. 
The  alleged  lunatic  has  no  right  to  oaU  evidence  as  to 
her  sanity.  Nor  are  the  proceedings  heard  in  public. 
These  facts  show  that  the  proceedings  are  not  judlciid. 
The  order  does  not  decide  anything,  nor  does  it 
affect  the  status  of  the  alleged  lunatic :  section  72, 
sub-section  1.  It  is  a  mere  temporary  disposal  of  the 
Alleged  lunatic  for  a  few  hours :  section  8.  The 
operative  words  in  the  order  (Form  3)  are  the  same 
as  those  in  an  urgency  order  (Form  4V  which,  by 
section  11,  sub- section  1,  must  be  signed,  if  ponsible, 
by  the  husband  or  wife  or  a  relative  of  the  alleged 
lunatic,  and  which  is  clearly  not  an  order  made  in  a 
judicial  proceeding.  The  phrase  '*  judicial  authority  ** 
does  not  show  that  the  proceedings  are  judicial, 
because  a  judicial  authority  frequently  acts  in  merely 
administrative  matters.  Part  I,  of  the  Act,  which 
deals  with  reception  orders,  is  not  judicial  in  its 
character;  whereas  Part  UL,  which  is  headed 
"Judicial  Inquisition  as  to  Lunacy,*'  is  clearly 
judicial.  The  statements  complained  of,  therefore, 
are  not  absolutely  privileged.  At  any  rate,  this  is 
not  a  case  for  the  application  of  the  summary  powers 
conferred  by  ord.  25,  r.  4. 

They  referred  to  Royal  Aquarium,  rf-c.  Society  v. 
Parkinson,  40  W.  E.  460,  [1892]  1  Q.  B.  431. 

Willoughhy  Williama,  in^  reply. — As  regards  the 
objection  that  the  evidence  is  not  given  on  oath,  tiie 
medical  certaficates  are,  by  section  28,  sub-section  4, 
made  evidence  of  the  facts  therein  appearing,  and  of 
the  judgment  therein  stated  to  have  been  formed,  as 
if  the  matters  therein  appearing  had  been  verified  on 
oath.  The  Act  makes  the  statements  in  the  petition, 
in  the  statement  of  particulars,  and  in  the  medical 
certificates  evidence;  and  by  section  317  any  person 
making  a  wilful  misstatement  of  any  material  fact 
therein  shall  be  guilty  of  a  misdemeanour. 

A.  L.  Smith,  L.  J. — This  is  an  application  under 
ord.  25,  r.  4,  to  strike  out  the  statement  of  claim 
as  disclosing  no  cause  of  action,  and  to  dismiss  the 
action  as  vexatious  and  an  abuse  of  the  process  of  the 
court.  The  statement  of  claim  is  drawn  so  that  it 
raises  in  a  neat  form  the  question  whether  proceedings 
instituted  under  sections  4  and  5  of  the  Lunacy  Act, 
1890,  are  judicial  or'  administrative.  If  the  former, 
the  statement  complained  of  is  absolutely  privileged ; 
if  the  latter,  it  is  not.  Therefore  we  must  see 
whether  the  statement  was  made  in  the  course  of 
judicial  proceedings.  The  statement  was  made  to  a 
justice  of  the  peace  in  the  course  of  proceedings  insti- 
tuted for  the  purpose  of  obtaining  a  reception  order 
authorizing  the  detention  of  a  lady  under  the  provi- 
sions of  the  Lunacy  Act,  1890.  Section  4,  sub-sec- 
tion 1,  of  the  Act,  dealing  with  reception  orders, 
provides  that  *'  subject  to  the  exceptions  in  this  Act 
mentioned,  a  person,  not  being  a  pauper  or  a  lunatic 
so  found  by  inquisition,  shall  not  be  received  and  de- 
tained as  a  lunatic  in  an  institution  for  lunatics,  or  as 
a  single  patient,  unless  under  a  reception  order 
made  by  the  judicial  authority  hereinafter  men- 
tioned. .  .  .**  To  see  what  is  tiie  ''judicial 
authority,"  I  turn  to  section  9,  which  by  sub-sec- 
tion 1  provides  that  "the  powers  of  the  judicial 
authority  under  this  Act  shall  oe  exercised  by  a  jus- 
tice of  the  peace  specially  appointed  as  hereinafter 
provided,  or  a  judge  of  county  courts,  or  magistrate," 
the  word  magistrate  being  defined,  by  section  341,  to 
mean  a  stipendiary  or  metropolitan  police  magistrate. 
The  oontention  on  the  part  of  the  plaintiffs  is  that  the 


judicial  authority  in  hearing  an  appUcaticm  for 
reception    order    merely    exercises     admioistntiTei 
duties,  just  as  in  the  case  of  HoycU  Aquarium,  ic. 
Society  v.  Parkinson  it  was  held   that  the  Loadoal 
County  Council,  when  engaged  in  hearing  applicatiooil 
for  music  and  dancing  Uoences,  act  administrat2nl7«| 
It  seems  to  me  to  be  dear,  reading  the  varioosi 
of  the  Act,  that  the  judicial  authority,  ia  the 
of  lunacy  j  arisdiotion  under  this  part  of  the  Act, 
exercising  judicial  as    distinguished  from  admiiiii 
trative  functions.    In  opposition  to  this  view  it  is  fit 
of  all  said  that  the  jucuoial  authority  does  not 
evidence  on  oath.    The  answer  to  that  content 
Reems  to  me  to  be  this,  that  the  statements  in 
patition,  in  the  statement  of  particulars,  and  in 
medical  certificates  are  made  evidence  by  the  Act  I 
section  6,  section  I ;  and  by  section  28,  sub-section 
every  mediciil  certificate  is  made  evidence  of  the 
therein  appearing,  and  of  the  judgment  therein  st 
to  have  been  formed  by  the  medical  practitionecs 
such  facts,  as  if  the  matters  therein  appearing 
been  verified  on  oath ;    and  as  a  protection,  sea 
317    enacts    that    any  person  who  makes  a  wilfi 
misstatement  in  any  of  these  documents  shaU 
guilty  of   a  misdemeanour.    It  is    hext   said 
the  alleged  lunatic  is  not  heard  before  the  ji 
authority,  nor  given  the  opportunity  of  appearing 
being  represented,  and  that  this  shows  that  the 
ceedings  are  not  judicial.    To  my  mind  that 
affect  the  question  of  absolute  privilege.    It  has 
held*  that  a  statement  made  on  an  ex  parte  appl 
tion  to  justices  sitting  in  oourt  is  absolutely  privilc 
It  is  then  said  that  we  reception  order  does  not 
the  status  of  the  alleged  funaiio.     I  cannot 
with  that  view.    So  long  as  the  order  stands 
alleged  lunatic  is  not  entitled  to  go  free.    I  hat 
therefore  come  to  the  conclusion,  upon  the  true 
struction  of  the  Act,  that  the  justice  of  tlie  peace, 
exercising  his  jurisdiction  in  regard  to  lunacy 
as  set  out  in  the  statement  of  daim,  was  en 
judicial  as  distinct  from  administrative  functions, 
that  anything  said  in  the  course  of  those  _ 
baf  ore  him  is  absolutely  privileged.   The  order,  tl 
fore,  of  the  master  must  be  restored. 

Chitty,  L.J. — I  am  of  the  same  opinion. 
question  is  a  short  one.  If  these  proceedings  are 
ministratlve,  the  privilege  is  not  absolute ;  if  ^ 
are  judicial,  the  privilege  is  absolute.  To  my 
the  answer  to  the  question  can  only  m 
the  proceedings  are  judicial  according  to 
stitute.  The  proceedings  commence  with  a  ]  " 
accompanied  by  a  statement  of  particntars 
two  medical  certificates :  section  4,  sub-aection  2 ; 
by  section  5,  sub-section  4,  the  petition  ia  to  be  si^ 
by  the  petitioner,  and  the  statement  of  particolazt 
the  person  making  it.  The  statement  of  pi  ' 
required  is  given  in  Form  2  in  Schedule  II.  of  tiie  _ 
and  the  statement  alleged  to  be  defamatory  in 
present  case  was  made  in  answer  to  a  qnestion  set 
in  the  form,  namely,  **  whether  any  near  relative 
been  afiiicted  with  insanity."  It  ia  said  that 
evidence  is  not  given  on  oath.  But  the  Act  says  i 
shall  be  sufficient  evidence :  section  6,  sab-section.^ 
and  section  28,  sub-section  4 ;  and  by  aeotiooL  317 
person  who  makes  a  wilful  misstatement  ahsJl 
guilty  of  a  misdemeanour.  The  Act  has  thus 
guarded  the  proceedings  by  making  the  petitic 
the  person  signing  the  statement  of  paiticulan, 
the  medical  men  subject  to  punishment  if  they 
a  wilful  misstatement.  Then  t^ere  oome  the  sect 
(section  6,  sub-section  4 ;   section  9,  sub-^eotion 


•  See  Usill  V.  Ilaha.  26  W.  R.  371,  3  C  P.  D  31 
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wbioh  empower  the  jadioial  authority  to  sammon  any 
pertODS  before  him  and  to  administer  an  oath.  I 
therefore  come  to  the  oonolasion  that  this  statement 
of  daim  disoloses  no  cause  of  action,  and  in  my 
opmion  the  second  part  of  ord.  25,  r.  4,  should  be 
applied,  and  the  action  dismissed. 

Appeal  aillowed. 

Solicitors  for  plainti£Pd,  Lvlermaur  &    Brovm,  for 
Clijford  A  Perkins,  Loughborough. 

Solicitors  for  defendant,  DaJaton,  Son,  <fe  EUtman,  for 
Turner,  Barrows,  <£r  Moss,  Nottingham. 


Prom  Q,  B.  Div.  (Bkcy.)       ) 
(Lindley,  M.B.,  and  Rigby  and  [  Jan.  20. 

Yanghan  Williams,  L.J  J.)      ) 

In  re  HiRTH. 
Ex  parte  The  Trustee,  (a.) 

Banhrupiey— Fraudulent  conveyance  hy  insolvent  trader 
— Safe  of  business  to  limited  company — Bankruptcy 
of  vendor —  Winding  up  of  company  —  Big  his  of 
trustee  in  bankruptcy  and  liquidcUor  respectively — 
13  Eliz.  c.  5— Bankruptcy  Act,  1883  (46  (fc  47  Vict. 
c.  52),  «.  4,  sub-section  1  (b) ;  ss,  43,  44. 

Where  an  insolvent  trader,  for  the  purpose  of  defeating 
his  creditors,  transfers  his  business  to  a  limited  company, 
ike  transfer  is  an  act  of  bankruptcy  tvithin  sub'Section 
1  (b)  of  section  4  of  the  Bankruptcy  Act,  1883 ;  and  if 
he  is  made  bankrupt  on  a  petition  presented  within  three 
months  after  the  transfer,  the  title  of  his  trustee  in 
bonkruptcy  relates  back  to  the  date  of  the  transfer,  so  as 
to  enable  the  trustee  to  avoid  the  transfer  and  to  daim  the 
property  fraudulently  trans/erred  to  the  company,  even 
after  a  winding-up  order  has  been  made, 

Salomon  v,  Salomon  &  Co.  (Limited),  45  IF.  B, 
103,  [1897]  A.  a  22,  distinguished. 

Decision  o/ Wright,  J.  (ante,  p,  192),  reversed. 

Appeal  from  a  decision  of  Wright,  J.  {ante,  p.  192, 
where  the  facts  are  soi&ciently  stated). 

Muir  Mackenzie  and  Eldridge,  for  the  trustee  in 
hankraptcy,  who  appealed,  referred  to  sub-section  1 
(b)  of  aection  4  of  the  Banlmiptcy  Act,  1883 ;  In  re  Von 
Weissenfeld,  Ex  parte  Hendry,  9  Morr.  Bank.  Bep.  30 ; 
Ex  parte  Chaplin,  In  re  Sinclair,  26  Oh.  D.  319,  334, 
32  W.  B.  Dig.  10 ;  In  re  Carey,  Ex  parte  Jeffreys,  43 
W.  E.  605,  44  W.  B.  59,  [1895]  2  a  B.  624 ;  Sanguinetti 
T.  Stuekey's  Banking  Co.,  43  W.  B.  154,  [1895]  1  Ch. 
176;  and  In  re  Farnham,  [1895]  2  Ch.  799,  44  W.  B. 
I>ig.  98. 

Herbert  Reed,  Q.C.,  and  Edward  Clayton,  for  the 
liquidator. — In  re  Carey  shows  that  in  any  case 
ereditnrs  of  the  company  are  to  be  preferred. — 
[Vatjohaw  Williams,  L.J.,  referred  to  Smith  v. 
Brown^  45  W.  B.  132,  [1896]  A.  C.  614.]  Unless  the 
Iranfifezcee  were  parties  to  a  fraud  on  creditors,  and 
nnless  the  transfer  included  the  whole  of  the  trans- 
leror'a  property,  the  Act  of  Elizabeth  does  not  apply ; 
and  if  the  transfer  was  a  bond  fide  sale  the  Bank- 
n^tcy  Act,  1883,  does  not  apply.  Even  if  this 
truiafer  was  an  act  of  banlonptcy.  it  is  not  void,  but 
only  voidable,  and  rights  acquired  under  it  before  it 
is  aToided  are  not  afifected :  Stevenson  v.  Newnham, 
13  C.  B.  285.  [Vattghan  Williams,  LJ.,  referred 
to  Butcher  t.  Stead,  24  W.  B.  463,  L.  B.  7  H.  L. 
839.] 

They  referred  to  sections  123, 138, 163  of  the  Com- 
panies Act,  1862 ;  In  re  Wragg,  45  W.  B.  557,  [1897] 

(a.)  Beported  by  B.C.  Mackenzie,  Esq.,  Barrister- 

at-Law. 


1  Ch.  796 ;  Shears  v.  Qoddard,  44  W.  B.  402.  [1896] 
1  Q.  B.  406 ;  In  re  Carter  and  Ke^iderdine^s  Contract, 
45  W.  B.  484,  [1897]  1  Ch.  776 ;  In  re  Thurso  New 
Gas  Co.,  38  W.  B.  156,  42  Ch.  D.  486;  Smith  v. 
Hodson,  4  T.  B.  211 ;  and  Smith  ▼.  Baker,  L.  B.  8  C.  P. 
350,  21  W.  B.  Dig.  260. 

No  reply  was  called  for. 

Lindley,  M.B. — This  is  a  case  which  has  taken 
some  considerable  time,  and  which  is  of  enormous 
practical  importance;  for,  covered  with  a  multitude  of 
technicaltties,  there  is,  behind,  a  question  of  the 
utmost  possible  importance  to  people  who  promote 
and  form  these  public  companiep. 

There  was,  it  appears,  a  person  of  the  name  of 
Carl  Hir  th, ,  who  was  a  trader.  There  was  an 
action,  or  several  actions,  pending  against  him, 
and  he  thought  that  he  would  turn  his  business 
into  a  limited  company,  and  so  he  did.  The  com- 
pany was  formed  for  the  purpose  (according  to  its 
memorandum  of  association)  of  taking  over  his 
business  for  a  sum  of  £3,000.  The  capital  of  the 
company  was  to  consist  of  3,000  shares  of  £1  each. 
Of  course— to  use,  not  accurate  legal  language,  but 
colloquiiil  language — Hirth  was  the  company.  Of 
course  there  were  seven  members ;  the  requirements 
of  the  Companies  Acts  were  in  form  carefully  com- 
plied with.  But  Hirth  was  the  managing  director,  he 
was  the  secretary,  he  was  everything.  He  could, 
and  did,  draw  cheques  as  he  liked,  and  nearly  all  the 
cheques  he  drew  were  payable  to  himself.  He  has 
now  become  bankrupt,  and  the  company  to  which  he 
sold  his  business  is  being  wound  up;  and  in  con- 
sequence there  is  a  struggle  between  Hirth's  trustee 
in  bankruptcy,  who  represents  Hirth's  personal 
creditors,  and  the  liquidator  of  Hirth  &  Co.  (lAmited), 
who,  of  course,  represented  the  creditors  of  the  com- 
pany. The  question  between  those  parties  is,  which 
set  of  creditors  is  to  get  the  assets  which  Hirth  sold — 
as  he  calls  it — to  this  company.  If  the  decision  of 
this  court  should  now  be  in  favour  of  the  company  the 
practical  result  would  be  that  much  greater  frauds 
could  be  perpetrated  by  traders  in  difficulties  than  can 
be  perpetrated  even  now.  Though,  to  a  certain  extent, 
these  bubble  companies  have  been  declared  by  the 
House  of  Lords  to  be  legal,  yet  nothing  in  the 
decision  of  the  House  of  Lords  in  the  case  of  Salomon 
V.  Salomon  &  Co.  {Limited),  to  which,  of  course,  we 
all  bow,  touches  the  point  which  we  have  now  to 
decide.  Salomon  v.  Salomon  was,  of  course,  a  decision 
of  the  utmost  importance.  It  decided  that  a  company 
can  be  legitimately  formed  under  the  Companies  Acts 
by  one  man,  or  by  one  or  two  men,  all  the  rest  of  the 
subscribers  to  the  memorandum  being  mere  men  of 
straw.  Such  companies  are  now  ascertained  to  be 
legal,  and  there  is,  in  the  present  state  of  the  law, 
no  machinery  by  which  they  can  be  extinguished.  The 
question  in  Salomon  v.  Salomon  &  Co.  was  whether 
the  company  can  first  of  all  present  a  petition  for 
winding  itself  up,  and  then  get  out  of  the  bargain  it 
had  made  with  its  founder.  But  in  that  case  the 
question  was  never  raised  whether  the  creditors  of 
the  sole  trader  can  impeach  the  transaction  as  a  fraud 
upon  his  creditors  under  the  statute  of  Queen  Eliza- 
beth, or  as  an  act  of  bankruptcy  under  the  Bank- 
ruptcy Act,  1883. 

The  point  now  raised  is  new  to  all  of  us,  and,  as 
will  be  obvious  to  all  who  have  followed  me  in  what 
I  have  just  said,  is  one  of  enormous  practical 
importance  to  all  those  concerned  in  the  formation  of 
such  companies.  I  have  come  to  the  conclusion  that 
this  appeal  ought  to  succeed.  I  think  the  view  taken 
by  the  trustee  in  bankruptcy  of  Mr.  Hirth  is  the  right 
one,  and  that  the  difficulty  felt  by  Wright,  J,,  in  giving 
efEect  to  that  view  can  be  got  over.    It  seems  to  rnn 
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plain  tbat  the  transaotioii  oarried  out  by  the  agreement 
of  the  7th  of  Maroh,  1898,  was  a  juggle  and  a  fraad. 
That,  I  think,  admits  of  no  donbt  at  all  to  anybody 
who  has  attended  to  the  evidence.  There  may  be  a 
difficulty — I  think  there  is  a  difficulty — ^in  saying 
whether  that  transaction  can  be  reached  under  the 
statute  of  Elizabeth  as  a  fraud  upon  creditors. 
Perhaps  it  can  be  more  easily  reached  under  the 
Bankraptcy  Act,  1883.  To  enable  it  to  be  reached 
under  the  statute  of  Elizabeth,  it  must  be  shown 
that  the  transfer  included  all,  or  substantially  all, 
of  Hirth's  property,  and  that  the  transferee  knew 
that  the  transferor  was  cheating  his  creditors. 
I  do  not  say  that  we  have  evidence  which 
ought  to  satisfy  us  judicially  that  the  company 
did  know  that.  I  have  a  very  strong  opinion  upon 
that  point,  but  I  thiuk  it  is  safer  not  to  go  the 
length  of  saying  that  the  company  was  a  party  to  the 
fraud.  But  this  case  appears  to  me  to  fall  within 
the  4th  section  of  the  Bankruptcy  Act,  1883.  [ELis 
lordship  read  sub-section  1  {b)  of  that  section,  and 
proceeded :]  This  enactment  enormously  extends  that 
contained  in  the  statute  of  Elizabeth.  Yon  have  not 
now  to  consider  whether  the  person  who  takes  the 
debtor's  property  knows  anything  about  the  fraud 
which  the  debtor  is  committing  upon  his  creditors, 
and  you  have  not  to  consider  whether  that  which  is 
transferred  is  the  whole,  or  substantially  the  whole, 
of  the  debtor's  property.  You  have  simply  to  con- 
sider the  debtor's  own  position,  and  to  see  what  he 
has  done;  and  if  you  find  that  he  has  made  '*a 
fraudulent  conveyance,  gift,  delivery,  or  transfer," 
then  be  has  committed  an  act  of  bankruptcy.  That 
is  what  this  section  says :  it  says  nothing  at  all  about 
a  void  or  voidable  transaction,  or  about  anything 
else  except  a  fraudulent  conveyance. 

Now,  without  going  through  the  evidence,  I  think 
there  can  be  no  doubt,  so  far  as  Hirth  is  concerned, 
that  the  purpose  of  the  transaction  with  the  com- 
pany, Hirth  &  Go.  (Limited),  was  to  defeat  the  persons 
who,  at  the  time  of  the  formation  of  the  company, 
were  bringing  actions  against  the  debtor.  That,  I 
think,  is  as  plain  as  the  nose  on  a  man's  face.  The 
company  was  formed  on  the  7th  of  March,  1898,  and 
at  i^at  time  there  were  several  actions  pending 
against  Hirth.  An  agreement  was  entered  into 
between  Hirth  and  the  company  for  the  sale  to  the 
company  of  Hirth's  property  for  a  sum  of  £3,000, 
and  so  on.  The  company  continued  to  carry  on 
business,  more  or  less,  for  some  time.  In  May,  1898, 
not  very  long  afterwards,  the  costs  which  were  being 
incurred  against  Hirth,  and  which  he  wished  to  escape 
paying,  were  taxed  and  ascertained.  On  the  3rd  of 
May  a  bankruptcy  notice  was  issued  against  him  in 
respect  of  those  costs,  and  afterwards,  that  notice  not 
being  complied  with,  a  bankruptcy  petition  was  pre- 
sented against  him,  and  a  receiving  order  was  made 
on  that  petition  on  the  27th  of  May,  1898.  On  the 
2nd  of  August,  1898,  the  trustee  subsequently  ap- 
pointed in  Hirth's  bankruptcy  elected  to  treat,  or 
determined  to  treat,  the  transaction  of  the  7th  of 
March,  1898,  as  invalid  as  against  Hirth's  creditors, 
and  applied  to  have  that  transaction  set  aside.  Of 
course,  if  the  trustee  in  bankruptcy  is  right,  the 
liquidator  of  the  company  must  hand  over  to  him 
such  assets  belonging  to  Hirth  as  have  come  into  the 
liquidator's  possession  in  the  liquidation.  We  have 
beard  to-day  a  long  discussion  about  void  and 
voidable  transactions;  about  which  discussion,  as  it 
seems  to  me,  it  is  necessary  for  us  to  say  very  little 
indeed.  I  have  already  called  attention  to  the  im- 
portant fact  that  section  4  of  the  Bankruptcy 
Act,  1883 — ^the  section  which  lies  at  the  very 
foundation  of  the  law  on  thin  subject — says  nothiug 
at  all  aboat  void  and  voidable   transactions,    but 


simply  provides  that  certain  acts  therein  mentioiisd 
shall  be  acts  of  bankruptcy.  Pausing  there  for 
a  moment,  it  is  impossible  to  say  that,  becaoss  t 
sale  or  conveyance  is  by  that  section  made  tn 
act  of  bankruptcy  within  the  meaning  of  that  Act,  it 
ia  therefore  void,  and  of  no  effect.  That  that  u  aa 
impossible  view  is  obvious,  because  although  a  man 
may  commit  an  act  of  bankruptcy  he  may  yet  never  hi 
adjudicated  bankrupt ;  and,  of  course,  if  he  is  not,  sU 
this  talk  about  void  and  voidable  transactions  is  beside 
the  mark. 

Then  I  pass  on  to  the  sections  which  have  to  be 
considered  for  the  purpose  of  deciding  the  real  quei- 
tion  novv  raised — ^those  sections  which  deal  with  the 
disposition  of  the  property  of  a  man  who  hss 
committed  an  act  of  bankruptcy.  The  first  of  any 
importance  is  section  43,  which  embodies,  with  recara 
to  the  trustee  in  bankruptcy,  what  is  called  the  aoe- 
trine  of  * '  relation  back."  [His  lordship  read  the  leo- 
tion.]  That  section  is  very  important.  There  is  no 
talk  in  it  about  "void"  and  "voidable."  Hffth 
having  been  adjudicated  bankrupt  upon  a  petition 
presented  on  the  12th  of  May,  1898,  his  bankruptcy 
relates  back  to  the  7  th  of  March,  1898,  the  date  of  the 
assignment  to  the  company,  if  that  assignment  was, 
as  it  clearly  in  fact  was,  a  fraudulent  conveyanoe 
within  the  meaning  of  the  fourth  section  of  the  sams 
Act,  which  I  have  already  read.  Kow  we  aregettinc 
on  to  ground  where  it  beoomes  important  to  speak  (» 
void  and  voidable  dealings.  What  is  the  effect  of  this 
relation  back  P  Its  effect  is  to  be  gathered  from  aee- 
tion  44,  which  vests  in  the  trustee  in  bankruptcy  all 
the  assets  of  the  bankrupt.     [His  lordship  read  it.] 

Now  we  have  to  consider  this  question:  Whatii 
the  position  of  a  trustee  in  bankruptcy  who  finds  that 
there  has  been  a  fraudulent  conveyanoe  which  hai 
been  an  act  of  bankruptcy,  and  who  electB  to  treat 
that  as  an  act  of  banlmiptcy,  and  to  upset  it  ?  It 
appears  to  me  that  absolutely  no  answer  at  all  oaa  ba 
made  to  his  claim  to  do  so.  There  are,  as  we  knov, 
certain  provisions  in  the  Bankruptcy  Act,  1883,  as  to 
protected  transactions,  and,  of  course,  if  this  trans- 
action is  protected  by  those  provisions,  the  trustee  in 
bankruptcy  cannot  impugn  it.  But,  so  far  as  I  have 
ypt  gone,  there  is  nothing  which  points  to  any 
difficulty  at  aU  in  the  way  of  the  trustee's  appUoa- 
tion.  Hirth's  trustee  in  bankruptcy  daims  tliii 
property.  The  conveyance,  which  was  an  act  of 
bankruptcy,  was  avoided  by  section  43  of  the  Bank* 
ruptcy  Act,  1883,  as  from  its  date,  being  overreached 
by  the  bankruptcy  petition.  So  far  there  is  no  difiiar- 
ence  between  the  view  we  are  now  taking  and  the 
view  taken  by  the  learned  judge  in  the  court  below. 

But  we  have  now  to  consider  the  effiact  nponthe 
trustee's  rights  of  the  winding-up  of  the  oompany. 
Supposing  this  company  were  a  person  and  not  a 
corporation,  what  effect  could  that  person'!  bank- 
ruptcy have  upon  the  trustee's  rights  ?  None.  Whal 
effect,  then,  has  the  winding-up  of  the  company  ?  It 
appears  to  me  that  it  has  simply  none  at  all,  and  for 
this  reason :  .the  provisions  m  the  Companies  Aot, 
1862,  which  prevent  any  alteration  in  the  statos  of 
bankrupt  companies  have  no  bearing  at  all  on  nwe 
outsiders,  and  Berth's  trustee  in  bankruptcy  is  an 
outsider.  There  is  no  provision  in  the  Companifls 
Acts  which  prevents  the  claim  of  the  trustee  oeiii^ 
prosecuted  against  the  liquidator,  except  sectimis  85 
and  87,  which  enact  that  after  the  presentation  of  a 
winding-up  petition  actions,  suits,  and  prooeediagi 
may  be  restrained;  and  that  after  a  winding-up 
order  no  action,  suit,  or  proceeding  shall  be  pro- 
ceeded  with  or  commenced.  Mr.  Herbert  Beed 
said  that  the  winding-up  resolution  alters  the  lights 
of  the  creditors  by  makmg  them  liable  to  have 
I  their  actions  stopped,  and  that  the  creditors,  hating 
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Bad  their  rights  altered  so  that  that  may  be 
done,  ought  to  be  treated  as  being,  in  a  sense, 
secured  creditors,  and  as  having  preferential  claims. 
That  argument  would  be  all  very  we]l  if  the  title  of 
the  trustee  in  ^aDltruptc7  could  be  treated  as 
aocrniDg  only  when  he  gave  notice  of  his  intention 
to  impeach  the  transaction.  In  short,  the  argument 
night  be  good  an  against  anybody  except  a  trustee  in 
bankruptcy,  whose  title  relates  back  to  the  com- 
nwncement  of  the  bankruptcy.  That  "relation 
haek "  is  peculiar  to  bankruptcy,  and  it  is  because 
the  property  is  the  trustee's  as  from  an  anterior  date 
that  no  valid  title  can  be  acquired  against  him  in  the 
winding-up,  and  that  he  can  upset  all  those  trans- 
actions upon  which  Mr.  Reed  relied  as  an  answer  to 
his  daim.  That  is  the  only  point  which  has  presfnted 
any  difficulty,  but  I  think  I  have  shown  how  the 
language  of  sections  43  and  44  of  the  Bankruptcy 
Act,  1^3,  concludes  the  matter.  There  is  reaUy  no 
difficulty  when  you  understand  the  questioD  and 
the  aections  of  the  Bankruptcy  Act. 

The  appeal  must  therefore  be  allowed,  and  an  order 
must  he  made  for  the  handing  over  by  the  liquidator 
of  the  assets  in  his  hands  to  Mirth's  trustee  in  bank- 
ruptcy. The  liquidator  will  be  allowed  any  costs  he 
has  properly  incurred  in  getting  in  the  assets ;  but  I 
do  not  suppose  he  will  expect  any  costs  of  these 
proceedings.  We  shall  not  make  him  pay  any  costs. 
The  tzustee  in  bankruptcy  will  get  his  costs  out  of 
the  assets  when  he  receives  them. 

RiGBY,  L.J. — I  am  entirely  of  the  same  opinion, 
and  1  shall  deal  only  with  that  part  of  the  case 
where  we  differ  from  Wright,  J.  The  learned  judge 
held  that  the  mere  commencement  of  the  winding  up 
is  an  abaolute  bar  to  the  recovery  of  the  property 
vhich  belonged  to  the  bankrupt,  and  which  has  been 
transferred  to  the  company  by  a  transfer  constituting 
an  act  of  bankruptcy.  If  that  decision  stood  it 
would  place  in  the  hands  of  persons  who  wish  to 
avoid  payment  of  their  debts  a  very  simple 
machinery  by  which  they  coulcl,  to  a  very  large 
extent  indeed,  avoid  such  payment.  All  that  such 
persons  would  have  to  do  would  be  to  form  a  bubble 
company,  and  to  wait  until  they  saw  whether  their 
creditors  (or  the  trustee  in  bankruptcy,  as  in  this 
eaae)  were  going  to  take  proceedings  to  recover  the 
property  which  manifestly  belongs  to  them  and  not 
to  the  oompany.  If  the  creditors  do  take  such  pro- 
ceedings, wen  the  company  would  pass  a  resolution 
for  winding  up,  and  from  that  time  forth  that 
property,  which  belonged  in  every  way  to  the  bank- 
rupt, the  promoter  of  the  company,  would  be  beyond 
iheieacti  of  his  creditors. 

I  agree  that  the  appeal  ought  to  be  allowed. 

Vauohait  Williams,  L.J. — I  am  of  the  same 
opinion,  and  I  want  only  to  correct  a  mistake  which 
I  made  myself  in  the  course  of  the  argument  to-day. 
When  the  case  of  In  re  Carey,  Ex  parte  Jeffrei/e,  was 
first  mentioned  I  had  not  the  report  before  me,  and  I 
thought  I  had  in  that  case  made  an  order  preserving 
the  rights  of  the  bond  fide  creditors  of  the  oompany 
vpon  the  basis  that  they  had  acquired  certain  rights 
as  members  of  the  cooi^pany,  and  that  the  property 
passed,  subject  to  their  rights,  to  the  trustee  in  bank- 
ruptcy. The  oompany  being  in  liquidation,  and  the 
creditors  of  the  oompany  having  got  rights  in  the 
nature  of  a  charge  by  reason  of  the  appointment  of 
a  liquidator.  On  looHng  at  the  esse  I  see  that  that  was 
not  so ;  and  I  see  that  the  ground  on  which  I  decided 
that  case  cannot,  since  Salomon  v.  Salomon  d:  Co.,  be 
supported.  That  is  to  say,  when  I  decided  Broderip 
V.  SaloTnon,  before  it  went  to  the  House  of  Lords  as 
Salomon  v.  Salomon,  I  treated  the  trader  who  had 
ionned  this  company  for  the  purpose  of  carrying  on 


his  business  as  the  principal  and  the  company  as  the 
agent.  I  was  of  opinion,  when  I  decided  In  re  Carey  f 
that  the  creditors  of  the  bankrupt  could  not  stand  in 
any  better  position  than  their  bankrupt,  and  that* 
therefore,  the  relation  of  principal  and  agent  existing 
between  the  trader  and  the  company,  and  the  trader 
being  bound  to  indemnify  his  agent  against  liabilities 
incurred  by  his  agent  at  his  direction,  that  gave  the 
creditors  of  the  agent  priority.  Of  course,  since  the 
decieion  in  Salomon  v.  Salomon,  that  cannot  be  sup- 
ported. 

I  really  have  nothing  to  add  to  the  exhaustive 
judgments  already  delivered  by  the  other  members  of 
the  court.  But  1  do  wish  to  say  that  on  the  facts  of 
this  case  I  should  myself  have  been  perfectly  pre- 
pared to  hold  that  on  the  7th  of  March,  1898,  the 
date  of  the  conveyance  of  this  property  to  the  coaa- 
pany,  the  company,  by  its  a^ent,  the  managing 
director  (Hirth  himself),  had  notice  of  the  true  nature 
of  the  transaction,  so  as  to  bring  the  company  itself 
within  operation  of  the  statute  of  Elizabeth,  and  that 
it  has  further  had  full  notice  for  the  purpose  either  of 
preventing  the  company  taking  advantage  of  the  pro- 
tective sections  of  the  Bankruptcy  Act,  or  of  prevent- 
ing the  company  from  in  any  way  successfully 
claiming  the  position  of  a  bond  fide  purchaser  without 
notice. 

Appeal  allowed. 

Solicitors,  Sugden  &  Harford ;  Firth  <k  Co. 


From  Q.  B.  Div.      ) 
(A.  L.  Smith,  Ohitty,  [  Jan.  Id. 

and  Collins,  L.JJ.)    ) 

Newby  v.  Eckersley.  (a.) 

Landlord  and  tenant — Agricultural  holding — Compensa- 
tion for  improvements — Special  bargain — Agricultural 
Holdings  Act,  1883  (46  &  47  VicL  c.  61),  «.  67. 

By  an  agreement  between  the  tenant  of  a  farm  and  his 
landlord  it  was  agreed  that  the  tenant  should  quit  the 
farm  on  a  day  named  within  the  space  of  two  months, 
and  that,  in  consideration  thereof,  the  landlord  should 
pay  him  reasonable  compensation  in  respect  of  certain 
unexhausted  improvements  under  four  heads^  one  of  them 
being  a  matter  for  compensation  under  the  Agricultural 
Holdings  Act,  1883,  the  other  three  being  outside  the  Act, 

Held,  that,  notwithstanding  anything  contained  in  the 
Agricultural  Holdings  Act,  such  agreement  was  valid, 
and  the  tenant  might  maintain  an  action  against  the 
landlord  to  recover  compensation  thereunder. 

Appeal  from  the  judgmeut  of  Lawrance,  J.,  at  the 
trial  of  the  action  with  a  jury  at  Leeds  Assizes. 

The  action  was  brought  by  the  outgoing  tenant  of 
a  farm  against  his  landlord  to  recover  compensation 
in  respect  of  certain  unexhausted  improvements  under 
the  following  circumstances : 

The  plaintiff  was  the  holder  of  a  farm  on  a  tenancy 
from  year  to  year  determinable  by  six  months'  notice 
under  a  lease  dated  the  29th  of  April,  1886. 

On  the  17th  of  December,  1896,  it  was  orally  agreed 
between  the  parties  that  the  plaintiff  should  give  up 
possession  of  the  farm  on  the  2nd  of  February,  1897, 
and  should  receive  from  the  defendant  reasonable 
comx)en8ationin  respect  of  certain  unexhausted  improve- 
ments— viz. :  (1)  Purchase  of  feeding  stuff  consumed 
on  the  holding ;  (2)  value  of  hay  left  on  the  holding ; 
(3}  a  new  floor  to  a  bam;  (4)  cost  of  mauuringeight  acres. 
The  amoimt  of  the  compensation  was  to  be  fixed  by  two 

(a.)  Reported  by  P.  G.  Rucker,  Esq.,  Barrister* 

at -Law. 
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valaera,  and  two  referees  were  accordingly  appointed 
for  the  pnrpoBe.    In  pursnance  of  ibis  afcreement  the 
plaintiff  quitted  the  farm  on  the  2Qd  of  February.    In 
the  course  of  correspondence  which  followed  between 
the  parties,  the  defendant  raised  the  point  that  the 
plaintiff  had  not  given  notice  of  his  intention  to  claim 
compensation  two  months  before  the  determination 
of  the  tenancy  under  section  7  of  the  Agricultural 
Holdings  Act,  1883  ;  but  he  waived  the  objection  on 
condition  that  the  valuers  should  also  fix  the  amount 
of  dilapidations  for  which  the  plaintiff  was  liable  to 
him.    The  valuers  met  and  agreed  upon  the  amount 
of  compensation  payable  by  the  defendant  as  follows — 
viz. :  for  purcbase  of  feeling  stuff  consumed  on  the 
holding,  £120  19s.  8d. ;  for  hay  left,  £13  Is. ;  for  new 
floor  to  barn,  £l  ds. ;  and  for  cost  of  manuring,  £4. 
They  could  not,  however,  agree  on  the  qaestiou  of 
dilapidations,  and  cousoqueatly  they  did  not  make  ' 
any  award ;  neither  did  they  appoint  an  umpire  in 
accordance  with  the  provisions  of  section  9  of  the 
Agricultural  Holdings  Act.      The  defendant  having 
refused  to  pay  compensation,  the  plaintiff  b* ought 
this  action  to  enforce  the  agreement  entered  iut^ 
between  the  parties,  and  he  claimed  compensation  as 
fixed  by  the  referees.    The  defendant  counterdaimed 
for   dilapidations.       At  the  trial,  the   jury  having 
returned  a  verdict  for  the  plaintiff  in  respect  of  his 
claim,  the  defendant  took  the  objection  that  the  action 
was  not  maintaioable,  and  that  the  plaintiff's  proper 
course  was  to  proceed  in  accordance  with  the  pro- 
visions contained  in  the  Agricultural  Holdings  Act. 
Lawrance,  J.,  gave  judgment  for  the  plaintiff  on  the 
daim,  but  stayed  execution,  saying  that  the  parties 
might  settle  between  themselves  the  amount  of  the 
dilapidations,  and  that  that  sum  should  be  deducted 
from  the    amount    of    the  plaintiff's   claim.      The 
defendant  appealed. 

A»  T,  Lawrence t  Q.C,  and  li.  A,  Shepherd,  for  the 
defendant. — The  High  Court  is  not  the  proper 
tribunal  to  determine  this  matter.  The  plaintiff's 
only  remedy  is  to  follow  the  procedure  provided  by 
the  Agricultural  Holdings  Act.  The  first  and  prin- 
cipal item  in  respect  of  which  he  claims  compensation 
— viz.,  purchase  of  feeding  stuff,  is  an  improvement 
to  which  the  Act  applies :  see  First  Schedule,  Part 
III.  Section  57  says  that  *'  a  tenant  shall  not  be 
entitled  to  daim  compensation  by  custom  or  other- 
wise than  in  manner  authorized  by  this  Act  in 
respect  of  any  improvement  for  which  he  is  entitled 
to  compensation  under  or  in  punuance  of  this  Act.'' 
The  effect  of  that  section  is  to  invalidate  bargains 
luch  as  that  made  in  the  present  case. 

Cyril  Doddf  Q.C,  and  O.  J.  Banks,  for  the  plain- 
tiff, were  not  called  upon  to  argue. 

A.  L.  Smith,  L.J. —This  is  an  action  by  the  out- 
going tenant  of  a  farm  against  his  landlord  to  enforce 
a  bargain  that  if  the  tenant  weut  out  of  possession 
before  the  expiration  of  hii  tenancy  the  landlord 
would  pay  him  reasonable  compensation  to  be  settled 
by  two  valuers  for  unexhausted  improvements  under 
four  heads,  one  of  them  being  a  mutter  for  compensa- 
tion under  the  Agricultural  Holdings  Act,  the  other 
three  being  matters  outside  the  Aot.  The  defendant 
says  thattbe  plaintiff  caimot  bring  this  action  because 
the  making  of  such  a  bargain  is  prohibited  by  the 
Agricultural  Holdings  Act.  The  question  is  whether 
by  that  Act  a  lanmord  and  tenant  are  prohibited 
from  bargaining  with  one  another  as  to  the  terms  on 
which  the  tenant  should  go  out  with  regard  to  pay- 
ment of  compensation  for  unexhausted  improvements. 
No  doubt  an  Act  of  Parliament  may  contain  an 
express  prohibition  against  contracting  out,  as  was  in 
fact  done  in  the  Qround  Game  A^^t,    1880,   s.   3. 


fiat  I  cannot   find    any    such    prohiUfcion  in  th« 
Agricultural  Holdings  Act,  and  therefore  it  seemi  to 
me  that  this  bargain  was  a  good  bargain.  Itisargaed 
that  section  57   contains  such  a  prohibition.   Thii 
section  says  that  "a  tenant  shall  not  be  entitled 
to   daim   compensation    by   custom    or    otherviae 
than  in  manner  authorized  by  this  Act  in  respest  of 
any  improvement  for  which  he  is  entitled  to  compea- 
sation  under  or  in  pursuance  of  this  Act."    Seotion  i 
gives  an  outgoing  tenant  a  general  right  to  oompeoBa* 
tion  in  respect  of  certain  classes  of  improTemoits, 
section  7  requires  that  a  tenant  claiming  compsasv 
tion  under  the  Act  shall  give  two  months*  notici  of  his 
claim,  and  succeeding  sections  deal  with  the  eeUliiiK 
of  claims  for  compensation  under  the  Act     Ithinli 
that  section  57  ought  to  be  onstruei  as  applying  only 
to  a  tenant  claiming  compensation  under  the  Act, 
and  as  meaning  that  such  a  tenant  shall  notcliim 
otherwise  than  in  manner  authoriz<)l  by  the  A^ 
Here  the  plaintiff  does  not  claim  under  the  Act,  for 
he    claims  in    respect     of   matters    which   are  not 
mentioned  in  the  Act.    I  am  therefore  of  opinion  tlut 
the  appeal  should  ba  dismissed. 

CniTTY,  L.J.— -It  is  said  on  the  part  of  the 
defendant  that  this  bargain  was  void  by  reawn  of  the 
Ag^cultural  Holdinsrs  Act.  I  am  of  opinion  that  it 
was  a  perfectly  valid  bargain,  for  the  Act  doss  not 
prevent  persons  oontractiog  themielves  out  of  the 
Act  if  they  think  fit.  The  bargain  wai  for  payment 
of  compensation  in  respect  of  four  matt  r j,  throe  of 
which  are  without  the  Act,  and  only  one  within  iL 
Again,  the  bargain  itsdf  was  such  that  it  was  im- 
possible for  the  tenant  to  give  two  months'  notice  of 
his  intention  to  claim,  and  for  want  of  such  notice  he 
had  no  power  to  daim  for  ootnpenaation  under  the 
Act.  In  my  opinion  there  was  in  this  case  no 
reference  under  the  Act  all.  I  agree  that  section 
57  applies  only  where  a  tenant  is  claiming  com- 
pensation under  the  Act. 

Collins,  L.  J.— The  defendant's  contention  is  that 
this  agreement  cannot  be  enforced  by  action,  heciose 
the  Agricultural  Holdings  Act  profides  a  suf&aent 
remedv,  and  that  no  agreement  can  qualify  a  right 
given  by  the  Act.  I  do  not  think  that  the  qaeetum 
of  contracting  out  arises  here  at  all ;  for  this  is  not  a 
case  of  contracting  out  of  the  Act.  The  tenant  in 
this  case  had  no  right  to  compensation  under  the  Aflt, 
because  he  had  not  given  notice  as  requited  br 
section  7.  The  position  was  this  :  the  landlord  could 
not  call  upon  the  tenant  to  turn  out  on  the  2nd  of 
February,  and  the  tenant  had  no  right  to  oom- 
pensation  if  he  was  to  turn  out  on  the  2iid 
of  February,  for  it  was  impossible  that  he 
could  give  two  months'  notice  of  his  intention  to 
make  a  claim.  S  j  th<«y  entered  into  a  barnin  tiiat 
if  the  tenant  tmmed  out  on  that  day  he  shoald,  in 
consideration  thereof,  receive  certain  oompeoaatioa 
for  improvements.  The  tenant,  not  having  any  eodit- 
ing  right,  bargained  for  a  new  and  distinct  right  I 
agree  that  that  bargain  was  not  rendered  invalid  by 
section  57.  The  daim  in  the  action  is  founded  oa 
that  bargain,  and  not  on  the  statute :  and  I  think  the 
plaintiff  is  entitled  to  succeed. 

Appeal  diimissed. 

Solidtors  for  the  plaintiff,    Waddy  S  KtUey,  for 
H,  A.  Child,  Leeds. 

Solidtors  for  the  defendant,  Thorowgood,  Tahor,  i 
Ilardcastle,  for  Bond,  Barwick,  ct  Peake,  Leeds* 
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C.  A.    Natl.  Tblephokb  Co.  (Lm.)  (Applts.)  v.  CoMMissioinEBS  op  Inland  Bevbnub  (Rbspts.)    C.  A. 


Dec.  8,  9. 


From  Q.  B.  Div.         ^ 

(A.  L.  Smith,  Bigby,  and  [ 

Collins,  L.JJ.)  ) 

Nahcnal  Telkphonb  Co.  (Limitbd)  (Appellants) 
V.  The  C0MMI8S10NBBS  OF  Inland  Eeyenub 
{BttpctidenU).  (a.) 

Inland  revenue — Stamp  duty — Agreement  in  considera- 
tion 0/  fixed  annual  payments — **  Bond,  contractf  or 
instrument,  being  the  only  or  principal  or  primary 
aerurity'*— Stamp  Ad,  1891  (54  &  00  Vict.  c.  39), 
Fir$t  Schedule, 

By  an  agreement  in  writing,  not  under  seal,  one  S.  R, 
agreed  to  pay  a  telephone  company  the  sum  0/  £12  per 
annum  for  the  use  0/  a  telephone  wire  and  apparatus 
which  the  company  was  to  affix  to  his  house.  The  rent 
wa$  to  be  payable  every  year  in  advance,  and  either  party 
might  put  an  end  to  the  agreement  by  giving  the  other 
party  three  months*  notice. 

Held,  thai  this  instrument  was  liable  to  an  ad  valorem 
duty  under  the  head  **  Bond,  Covenant,  or  Instrument  of 
any  kind  vjhatsoever '*  in  the  first  schedule  to  the  Stamp 
Ad,  1891,  (u  being  "  the  only  or  principal  or  primary 
security  for  any  .  .  .  sum  or  sums  of  money  at  stated 
ftriodsfcT  an  indefinite  period.** 

Jonis  V.  Commissioners  of  Inland  Bevenue,  43 
W.  B.  318,  [1895 J  1  Q.  B.  484,  approved. 

This  was  an  appeal  by  the  National  Telephone  Co. 
from  the  judgment  of  Qrantham  and  Channell,  JJ., 
Vtting  as  a  Divisional  Court,  upon  a  case  stated  by 
the  Commissioners  of  Inland  Bevenue  pursuant  to 
•edion  13  of  the  Stamp  Act,  1891  (54  &  55  Yiet.  0. 
39).  An  instrument,  of  which  the  following  is  a 
copy,  was  presented  by  the  National  Telephone  Co. 
for  the  opinion  of  the  commissioners  as  to  what 
fttsmp  duty  it  was  chargeable  with:  *'The  9th  of 
March,  1886.  The  undersigned  hereby  agrees  with 
fbe  South  of  England  Telephone  Co.  (Limited)," 
(vhoee  business  the  api>ellant8  in  this  case,  subsequent 
to  the  above  date,  purchased)  "  subject  to  above  con- 
ditions, to  pay  them  the  sum  of  £12  per  annum  yearly 
b  advance,  the  first  payment  to  be  made  on  the  first 
day  of  the  month  succeeding  that  in  which  the  wire 
ud  apparatus  are  fixed  on  the  premises  of  the  under- 
ligned,  and  each  subsequent  payment  to  be  made  on 
m  corresponding  day  in  each  and  every  following 

5isr,  for  the  use  of  a  private  wire  between  No.  155, 
orth-strcet  and  the  South  of  England  Telephone 
Go.'s  local  exchange  system  in  Brighton.  Either  the 
company  or  the  lessee  may  put  an  end  to  this  agree- 
Bent  by  giving  to  the  other  three  calendar  months' 
notice  in  writing  expiring  on  the  day  previous  to  the 
rent  beings  due  in  any  year.  No  verbal  notice  can  be 
recognized.  Signature  of  renter  (signed)  Samuel 
fiidley.  N.B.— All  rentals  are  payable  yearly  in 
advance,  and  the  first  year's  rent  becomes  due  on  the 
first  day  of  the  month  succeedinfl^  that  in  which  the 
wire  and  apparatus  are  fixed  on  ^e  premises  of  the 
leoter." 

The  oommissionerB  were  of  opinion  that  the  instru- 
nent  waa  the  only  or  principal  or  primary  security 
lor  the  sum  of  £12  payable  annually  for  an  indefiaite 
period,  that  such  sum  was  neither  interest  for  any 
principal  sum  secured  by  a  duly  stamped  instrument, 
Bor  rent  reserved  by  a  lease  or  tack,  and  that  the 
instrument  was  chargeable  with  stamp  duty  imder 
the  head  *'  Bond,  Covenant,  or  Instrument  of  any 
kind  whatsoever  "  in  the  first  schedule  to  the  Stamp 
Act,  1891,  with  the  duty  of  7s.  6d.,  bein^  the  ad 
folorem  duty  of  2a.  6d.  for  every  £5,  and  also  any 
indkmal  part  of  £5  of  the  £12,  the  sum  annually 

(a.)  Beported  by  £.  G.  Stillwell,  Esq.,,  Barrister- 

at-Law. 


payable  by  the  renter  to  the  telephone  company.  They 
assessed  me  duty  thereon  accordingly,  and  the  instru- 
ment was  stamped  in  conformity  with  the  assessment. 
The  questions  for  the  court  were  (1)  whether  the 
instrument  was  chargeable  with  the  duty  of  Ts.  6d.  . 
in  accordance  with  the  assessment  of  the  commis- 
sioners ;  (2)  if  not,  witJi  what  duty  the  instrument 
was  chargeable. 

Qrantham  and  Channel!,  JJ.,  held  that  they  were 
bound  by  the  decision  in  Jones  v.  Commissioners  of 
Inland  Bevenue,  43  W.  B.  318,  [1895]  1  Q.  B.  484, 
and  accordingly  affirmed  the  decision  of  the  com- 
missioners. 

From  this  judgment  the  company  now  appealed. 

Asguith,  Q*C,,  and  Boskill,  for  the  appellants. — 
This  mstrument  is  not  covered  by  the  words  in  the 
schedule  to  the  Stamp  Act,  1891,  **bond,  covenant, 
or  instrument  of  any  kind  whatsoever,  being  the  only 
or  principal  or  primary  security  ...  for  any 
sum  or  sums  of  money  at  stated  periods  .  .  .  for 
any  indefinite  period."  In  order  to  come  under  those 
words  the  instrument  must  be  a  security  to  pay 
money.  A  security  is  something  additional  to  a 
promise  or  undertaking,  and  is  for  the  purpose  of 
makine  the  performance  more  certain.  It  implies  an 
antecedent  obligation.  The  present  iostrument  can- 
not be  described  as  such.  It  is  merely  an  agreement 
for  the  hire  and  use  of  certain  property  of  the  com- 
pany for  which  the  hirer  i^rees  to  pay  rent.  An 
mstrument  which  does  nothing  more  than  create  a 
liability  is  not  a  security.  It  is  therefore  not  a 
security  and  it  is  only  chargeable  with  a  stamp  duty 
of  sixpence.  The  decision  in  Jones  v.  Commissioners 
of  Inland  Bevenue  is  wrong.  Also  in  that  case  tha 
instrument  was  under  seal,  in  the  present  case  it 
is  not. 

Counsel  also  referred  to  Limmer  Asphalte  Co.  v. 
Commissioners  of  Inland  Bevenue,  20  W.  K.  610,  L.  B. 
7  Ex.  211;  Thames  Con^ervaU/rs  v.  Commissioners  of 
Inland  Bevenue,  35  W.  B.  274,  18  Q.  B.  D.  279; 
Clifford  V.  Commissioners  of  Inland  Bevenue,  45  W.  B. 
14,*  [1896} 2  Q.  B.  187. 

Sir  B.  B.  Fin  lay,  SJL  {Danckwerts  with  him),  for 
the  Crown. — The  word  *' security"  in  the  clause  in 
question  was  intended  to  include  an  instrument 
creating  a  liability  as  in  ttis  case ;  it  was  not  intended* 
to  apply  only  to  documents  creating  a  collateral 
liability.  It  is  immaterial  whether  the  instrument  is 
under  hand  or  under  seal.  This  was  a  contract 
creating  a  liability  to  pay,  and  the  instrument  itself 
was  the  only  security  for  the  payment ;  it  was  there- 
fore a  *' security  "  within  the  meaning  of  the  clause 
in  the  first  schedule. 

They  cited  the  following  cases :  Matheson  v.  Boss,  2 
H.  L.  Cas.  286;  Adams  v.  Morgan,  12  L.  B.  Ir.  1. 
31  W.  B.  Dig.  190 ;  Mersey  Dorics  and  Harbour  Board 
V.  Commissioners  of  InUmd  Bevenue,  [1897]  2  Q.  B. 
316,  46  W.  B.  Dig.  74  ;  Guardians  of  the  Poor  of  West 
Ham  Union  v.  Ovens,  21  W.  B.  143,  L.  B.  8  Ex.  37. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  this 
appeal  fails.  The  question  we  have  got  to  decide  is 
what  is  the  meaning  of  the  word  '*  security  "  in  the 
Stamp  Act,  1891,  not  what  is  its  meaning  in  ordinary 
parlance ;  and  it  seems  to  me  that  when  this  Act  is 
looked  at  we  find  the  word  *' security  *'  is  fairly 
defined  by  the  Act  itself. 

In  the  first  schedule  to  the  Act  we  find,  first  of  all, 
that  an  ''agreement  or  any  memorandum  of  an 
agreement  made  in  England  or  Ireland  imder  hand 
only,  or  made  in  Scotland  without- any  clause  of 
registration,  and  not  otherwise  specifically  charged 
with  any  duty,  whether  the  same  be  only  evidence  of  a 
contract,  or  obligatory  upon  the  parties  from  its  bting. 


248 


THE  WEEKLY  REPORTER.       [iv»i,.ifl.MM.i     ?oL  XLVtt 


OXFOKD  AND  OAMBEIDGE  UnIYBBSITIBS  V,  GbOROB  GILL  ft  SOITB. 


High  Couht. 
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a  wiitten  instrumeDt/'  sball  have  a  sixpenny  stamp. 
Those  words,  **  not  otherwise  specifically  charged 
with  any  duty,"  bring  us  to  the  next  passage  in  this 
schedule  whidi  we  have  to  construe^namely,  **  bond." 
,  We  there  find  that  a  *'  bond,  covenant,  or  instrument 
of  any  kind  whatsoever  .  .  .  being  the  only 
•ecurity  for  any  sum  or  sums  of  money  at  stated 
periods  ...  for  any  indefinite  period,"  is  to  have 
an  ad  valorem  stamp. 

Now  then,  I  will  take  '*  bond.*'  Firat  of  all  a  bond 
^yen  to  secure  payment  of  money.  I  should  say  it 
18  a  "  security."  A  bond  is  a  **  security,"  and  there- 
fore that  woald  clearly  come  within  this  schedule. 

Next,  a  **  covenant."  That  clearly  stands  exactly 
in  the  same  position  as  **  bond." 

Now  I  will  take  the  third  (which  raises  the  question 
in  this  case),  "or  instrument  of  any  kind  whatso- 
ever." That  covers  a  contract  in  writing.  A 
contract  in  writing  "  being  the  only  "  security  '*  for 
toy  sum  or  sums  of  money  at  stated  periods,"  for 
any  indefinite  period,  is  to  have  a  28.  6d.  stamp  for 
every  £o  and  for  any  fractional  part  of  £5. 

I  cannot  sever  the  word  "instrument"  from  the 
words  **  bond  "  and  **  covenant,"  and  **  bond  "  and 
"covenant"  appear  to  me  to  be  clearly  a  "  security  " 
within  the  meaning  of  this  Act,  and  so  does  the 
"  contract  in  writing,"  which  is  in  the  same  clause ; 
it  falls  within  the  same  category,  in  my  judgment,  aa 
"  bond  "  and  "  covenant." 

Then  it  is  argued  that  "  security  "  only  means 
something  "  auxiliary "  to  an  obligation  which  has 
gone  before,  therefore  this  simple  contract  for  the 
payment  of  £12  a  year  in  consideration  of  this 
telephone  being  put  up  at  Brighton  is  not 
"  auxiliary  "  to  any  other  obligation.  In  my  judg- 
ment that  is  a  wrong  reading  of  this  Stamp  Act. 
"  Security  "  here  means  the  original  thing  which  has 
been  given  for*  securing  the  payment  of  money ;  and 
if  that  is  80,  it  is  fortified  when  I  come  to  another 
part  of  this  schedule  a  little  later  on,  which  is  headed 
"Mortgage,  bond,  debenture,  covenant  (except  a 
marketable  security,  otherwise  specially  charged  with 
duty)  and  warrant  of  attorney  to  confess  and  enter 
up  judgment  (1)  being  the  only  or  principal  or 
primary  security  (other  than  an  equitable  mortgage) 
for  the  payment  or  repayment  of  money  "  (in  certain 
events)  which  carries  an  ad  valorem  stamp. 

Now  we  see  the  meaning  of  the  word  "  security  " 
there  ["  being  the  only  or  principal  or  primary 
security"]  is  made  perfectly  dear  by  division  2 
under  the  same  heading,  whidi  says  :  "  being  a 
collateral  or  auxiliary  or  additional  or  substituted 
security"  which  is  to  bear  a  lower  stamp  if 
the  original  "security"  has  been  stamped  with  an 
ad  valorem  stamp.  It  seems  to  me,  therefore,  that 
upon  the  true  construction  of  this  statute,  a  contract 
in  writing,  whereby  an  obligation  is  undertiJcen  to 
pay  a  certain  sum  of  money,  as  in  this  case,  for  an 
*' indefinite  period"  does  come  within  the  taxing 
clause  under  the  bead  "  Bond,  covenant,  or  instrument 
of  any  kind  whatsoever." 

That  being,  in  my  opinion,  the  true  construction  of 
this  statute,  I  need  only  say  that  the  Limmer 
Asphalte  case  was  rightly  decided,  and  I  also  think 
tiiat  the  case  of  Joms  v.  The  Commissioners  of  Inland 
Bevenue,  which  was  decided  by  my  brothers  Wright  I 
and  Collins,  JJ.,  was  also  rightly  decided.  I  have 
read  the  judgment  of  those  two  learned  judges,  and 
I  agree  with  them  entirely.  For  these  reasons  I  think 
the  appeal  fails. 

BiOBY,  L.J. — I  agree.  I  think  there  cannot  be 
a  doubt  that  a  contract  in  writing  is  within  this  head 
of  the  section.  It  also  appears  to  me  clear  that  what 
•re  called  personal  securities  are  securities  within  the 


meaning  of  this  part  of  the  schedule  if  they  m 
created  by  bond  or  covenant.  I  oannot  distLDgnidi 
this  case  in  any  way  by  reason  of  the  fact  that  it  ii 
an  instroment  that  is  not  under  aetL  The  phnie 
"  personal  security "  is  almost  as  common  as  *'nd 
security."  "  Beal  security  "  is  associated  with 
property,  but  "personal  security  means  somethiog 
which  has  no  property  at  the  back  of  it,  but  is  a  nun 
personal  obligation.  I  also  agree  in  the  rieir  thit 
this  applies  to  original  securities.  On  the  whole  I 
think  that  the  Limmer  Asphaltt  case  and  Jona  t. 
Commissioners  of  Inland  Revenue  are  cases  which  vd 
ought  not  to  interfere  with,  and  which  we  ought  to 
affirm  and  not  disaffirm. 

Collins,  L.J. — I  am  of  the  same  opioion.  I 
confesd  that  I  was  startled  at  the  outset  of  the  am 
by  hearing  that  I  was  a  party  to  a  deciaaoa  which 
did  not  on  its  primd  facie  statement  commend  itself 
to  my  judgment,  but  now  that  I  have  heard  the 
argument  and  have  had  the  opportunity  of  looking 
through  the  judgment  in  Joius  v.  Commissioners  if 
Inland  Revenue,  I  cannot  see  any  escape  from  th« 
decision.  I  have  nothing  further  to  add  to  what  I 
said  in  the  case  of  Jones  v.  Commissioners  of  InliBSui 
Revenue,  except  that  in  citing  the  case  of  Tayhr  ?. 
Overseers  of  Pendleton  (35  W.  H.  762,  19  Q.  B.  D.  288), 
I  obviously  was  making  a  mistake  and  oonfoonding 
it  with  the  Thames  Conservators  v.  The  Gommieeiimen 
of  Inland  Revenue ;  all  that  I  said  there  had  reference 
to  that  case  and  not  to  Taylor  v.  Overseers  ofPendUbrnt 
and  I  must  say  after  reading  it  again  I  thmk  the  oMe 
of  the  Thames  Conservators  v.  Commissioners  of  InlaU 
Revenue  is  open  to  the  obierv^^tions  which  I  Tentnred 
then  to  make. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  TT.  E.  L,  Oaine. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Beveitwe* 


Nov.  4. 


Ktirt  <t!^ourt  of  JIttsrtici. 

Chan.  Div.  7 
Stirling,  J.  ( 

Oxford  and  Cambridgb  UNivsBsinEs  v.  Geobgi 

Gill  &  Sons,  (a.) 

Practice  —  Parties  —  Joinder  of  plaintiffs — Causes  of 
action — R,  S.  (7.,  ord.  16,  r.  1. 

Under  ord,  16,  r.  1,  in  its  amended  form  now  tn/oroe, 
persons  may  join  as  plaintiffs  whose  causes  of  aetim 
arise  out  of  the  same  series  of  transactions,  where  a 
common  question  of  law  or  fact  arises, 

Stroud  V,  LawBon,  46  W,  R,  626,  [1898]  2  Q,B,^ 
considered. 

In  this  case  the  action  was  brought  by  the  TJnrrtf> 
»ity  of  Oxford  and  the  University  of  Cambcidgai 
as  co-plainti£b  seeking  to  restrain  the  defendants 
from  selling,  advertising,  or  offering  for  aals  any 
bocks  or  publications  as  beins:  or  beaiinn^  the  tide 
*'  The  Oxford  and  Cambridge  Publications/'  or  "The 
Oxford  and  Cambridge  Edition,"  and  from  nsiiig 
the  names  "Oxford  and  Cauibridge,"  or  either  d 
such  names  upon  or  in  oonnection  with  the  booki 
or  publications  or  advertisements  of  the  defendanti 
in  such  a  manner  as  to  induce  the  belief  that  the 
books  or  publications  of  the  defendants  were  pafaliea- 
tions  of  the  Universities  of  Oxford  and  Chmilmdge  or 

(a.)  Reported  by  W.  SooTT  Thohpson,  Esq.,  Bar* 

risler-  at-tiaw. 
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either  of  them  or  emanated  from  the  presses  of  or 
were  authorized  by  the  said  universities  or  either  of 
them. 

The  plaJTitifffl,  by  their  statement  of  claim,  alleged, 
amongst  other  things,  as  follows : 

(1)  The  plaintiffs  carry  on  an  extensive  and  profit- 
able business  in  printing  and  publishing,  and  their 
rspectiye  presses  known  as  the  Oxford  University 
Press  and  the  Cambridge  University  Press,  and  the 
works  emanating  from  their  respective  presses,  have  a 
world-wide  reputation. 

(4)  There  are  certain  works,  indadiog  the  Bevised 
Version  of  the  Bible,  which  are  joint  publications  of 
the  Oxford  and  Cambridge  University  Presses. 

(6)  During  the  year  1897  it  came  to  the  notice  of 
the  plaiutiffs  that  the  defendants  had  begun  to  publish 
text-books  under  the  title  of  **  The  Oxford  aod  Cam- 
bridge Press,*'  and  were  advertising  the  same  under 
that  title  in  the  Journal  of  Education  and  the  Educa- 
tional Times ;  and  further,  that  the  defendants  were 
using  the  arms  of  the  two  universities,  or  devices 
resembling  those  arms,  in  their  advertisements  and 
on  the  covers  of  their  books. 

(7)  The  plaintiffs  objected  to  the  use  of  the  afore- 
laid  title  and  of  the  arms  of  the  universities  by  the 
defendants  as  aforesaid,  and  after  some  correspondence 
between  the  parties,  and  as  the  defendants  would  not 
desist  from  the  wrongful  acts  complained  of  by  the 
platntifis  as  aforesaid,  an  action  was  commenced  by 
the  plaintiffs  against  the  defendants,  claiming  an 
injonotion  and  other  relief.  And  by  an  order  dated 
the  3rd  of  May,  1898,  on  motion  by  the  plaintiffs  for 
SQ  interlocutory  injunction,  it  was  by  consent  ordered 
tbat  the  defendants,  their  servants  and  agents,  should 
be  perpetually  restrained  from  seUing,  advertising, 
or  offering  for  sale  any  books  or  publications  bearing 
the  titie  of  "The  Oxford  and  Cambridge  Press"  or 
"The  Oxford  Press"  or  "The  Cambridge  Press,"  or 
the  arms  of  the  Universities  of  Oxford  and  Cambridge 
or  either  of  the  said  universities,  or  from  inserting  in 
advertisements  any  reference  to  the  Oxford  and 
Cambridge  Press  or  Presses,  or  either  of  them,  or  the 
arms  of  the  said  universities  or  either  of  them  which 
Blight  induce  the  belief  that  the  books  or  publications 
of  the  defendants  were  publications  of  the  Universities 
of  Oxford  and  Cambridge,  or  either  of  them,  or 
emanated  from  the  presses  of  the  said  universities  or 
either  of  them,  but  the  said  order  waS  not  to  preclude 
the  defendants  from  selling  any  bound  books  then  in 
stodc  with  the  university  arms  thereon  not  infring- 
ing that  part  of  the  injunction  which  related  to  the 
use  of  the  title  "  The  Oxford  and  Cambridge  Press," 
"  The  Oxford  Press,"  or  "  The  Cambridge  Press." 

(8)  Subsequently  to  the  date  of  the  said  order,  it 
was  brought  to  the  notice  of  the  plaintiffs  that  the 
defendants  had  commenced  to  advertise  their  publica- 
tions as  "  The  Oxiotd  and  Cambridge  Publications," 
and  had  also  commenced  selling  their  works  with  the 
title  the  **  Oxford  and  Cambridge  Edition  "  thereon, 
and  were  using  the  words  "The  Oxford  and  Cam- 
bridge "  in  connection  with  the .  defendants'  Biblical 
and  other  publications. 

(9)  The  use  by  the  defendants  of  the  tities  "  The 
Oxford  and  Cambridge  Publications"  and  "The 
Oxford  and  Cambridge  Edition,"  and  of  the  words 
"The  Oxford  and  Cambridge  "  in  connecticn  with  the 
defendants'  Biblical  and  other  publications  is  calcu- 
lated to  deceive  and  to  induce  the  belief  that  the 
books  or  poblicatious  of  the  defeudants  are  publica- 
tions of  the  Universities  of  Oxford  and  Cambridge, 
er  emanate  from  the  presses  of  the  said  universities, 
or  are  aathorized  by  the  said  imiversities  as  text- 
books. 

(11)  The  titles  adopted  by  the  defendants  as  men- 
tioned in  paragraph  8  hereof  are  calculated  seriously 


to  injure  the  plaintiffs  in  the  sale  of  educatioLal 
and  Biblical  works  emanating  from  their  respeciive 
presses. 

The  defendants  moved  that  all  claims  by  the 
plaintiffs  in  their  statement  of  claim  to  any  relief  iu 
respect  of  any  separate  cause  of  action  in  either  of 
the  plaintiffs,  and  all  allegations  in  such  statement  of 
claim  in  support  of  any  such  separate  cause  of  action, 
might  be  stinick  out,  and  that  the  action  and  the 
proceedings  therein  might  be  confined  to  the  alleged 
joint  cause  of  action  of  the  plaintiffs,  and  that  the 
statement  of  claim  might  be  amended  accordingly ; 
or,  in  the  alternative,  that  the  plaintiffs  might  be  put 
to  their  election  whether  they  would  proceed  with 
their  alleged  joint  cause  of  action,  or  with  the 
alleged  separate  cause  of  action  of  one  of  the  plain- 
tiffs, and  that  so  much  of  the  statement  of  claim  as 
applied  to  any  joint  cause  of  action  or  to  any  cause  of 
action  by  the  other  plaintiff  might  be  struck  oat,  and 
the  statement  of  daim  amended  accordingly. 

Moultonf  O.C,  and  A,  a  B,  Terrell,  for  the  defen- 
dants.— It  is  impossible  to  join  separate  onuses  of 
action  with  joint  causes  of  action.  Here  the  state- 
ment of  claim  alleges  that  the  plaintiffs  carry  on 
business  at  their  respective  presses.  Two  people  do 
not  become  a  firm  merely  because  they  are  jointly 
interested  in  a  oopy right.  The  plaintiffs  do  not 
allege  that  they  trade  together  as  a  firm.  [Jenkins^ 
Q.(7._^e  do  not  suggest  that  we  do.  STntLiNG, 
J.—If  either  A.  or  B.  can  bring  an  action,  why  may 
they  not  together  bring  an  action  P]  The  case  does 
not  fall  within  ord.  16,  r.  1,  or  ord.  18,  r.  1.  There 
is  no  common  question  of  law  or  of  fact  which  arises 
here :  SmurthwaiU  v.  Hannay.  43  W.  R.  113,  [1894] 
A.  C.  494.  [Jenkxnsy  Q.C— That  case  was  decided 
prior  to  the  alteration  of  ord.  16,  r.  1.]  Seft  also 
P,  &  0  Steam  Navigation  Co,  v.  Tsune  Kijima,  [1895] 
A.  C.  661,  44  W.  R.  Dig.  128;  Sadler  v.  Great 
irestern  Railwiy,  45  W.  R.  61,  [1896]  A.  C.  450. 
Strovd  V.  Lawaon,  46  W.  R.  626,  [1898]  2  Q.  B.  44, 
decided  after  the  amendment  of  rule  1  of  order  16, 
shows  that  there  must  still  be  a  common  question  of 
law  or  fact.  Here  there  is  no  common  question  of 
law.  [Stibling,  J. — ^There  is  a  common  question  of 
fact,  whether  the  defendants  have  published  the 
books  complained  of,  and  if  so,  what  is  the  effect  of 
such  publication  P]  In  any  case  the  plaintiffs  are  not 
eutitied  to  an  injunction:  Clark  v.  Freeman,  11 
Beav.  112. 

They  also  referred  to  Drincqbier  v.  Wood,  post 
p.  252. 

Jenkins,  Q,C,  and  Ingpen,  for  the  plaintiffs,  were 
not  called  upon. 

Stieling,  J.  (after  stating  the  facts).— It  is  said 
that  an  action  in  this  form  really  contains  a  com- 
bination of  claims— first,  by  the  two  universities  in 
respect  of  a  joint  interest ;  secondly,  separate  actions 
by  each  of  ttiem  in  respect  of  their  separate  interest ; 
and  it  is  said  that  according  to  the  rules  such  an 
action  cannot  be  brought.  Whatever  might  have 
been  said  prior  to  the  modification  of  ord.  16,  r.  1, 
which  was  introduced  in  the  year  1896,  it  seems  to 
me  that  what  I  have  to  deal  with  is  the  existing  rule, 
and  not  the  rule  as  it  existed  prior  to  the  alteration. 
I  only  call  attention  to  the  former  rule  to  show  the 
great  modification  which  has  been  introduced  into  it. 
It  ran  thus  :  '*  All  persons  may  be  joined  as  plain tiffd 
in  whom  the  right  to  any  relief  claimed  is  alleged  to 
exist,  whether  jointly,  severally,  or  in  the  alter- 
native." The  existing  rule  is  in  widely  different 
terms :  **  All  persons  may  be  joined  in  one  action  as 
plaintiffs  in  whom  any  right  to  relief" — not  the 
right  to  any  relief,  but ''  any  right  to  relief  in  respect 
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of  or  ariftiog  out  of  tie  »aire  transactioii  or  series  of 
transactions    is    alleged  to  txist,    whether   jointly, 
severally,  or  in  the  uternative,  where  if  such  persons 
brought  separate  actions  any  oontmon  question  of  law 
or  fact  would  arise."    That  rule  has  been  commented 
upon  and  explained  by  the  Court  of  Appeal  in  the 
case    of    Stroud    v.    Lawaon.      Ohitty,    L.J.,  whose 
judgment  I  refer  to  as  stating  the  effect  of  the  rule, 
says:  "That  rule   in  its  present  form  was  framed 
with     reference     to     the      difficulty    which    arose 
in    the     oases    of     Smurthwaite    y.     Hannay    and 
Carter   v.     Rigby    &    Co.,    44    W.    B.   666,    [1896] 
2  Q.   B.    113.       It    is    obvious    on    the     face   of 
the   rule   that    it   was   not     thereby    intended    to 
allow    any  number    of    different  plaintiffs    to  join 
in     one    action     any     number     of    separate    and 
different  causes  of  action,  but  that  it  was  intended 
merely  to  effect  a  modification  of  the  old  rule  by 
which  a  limited  liberty  of  joining  plaintiffs   with 
separate  causes  of  action  should  be  confened."  There- 
fore   there    is    to    be  a   limited  liberty  of   joining 
plaintiffs  with  separate  causes  of  action.    **  The  nature 
of  the  limitation  is  plain  upon  the  face  of  the  rule." 
Then  his  lordship  read  it,  and  then  he  says  :  *'  It  is 
necessary  that  both  these  conditions  should  be  ful- 
filled— that  is  to  say,  that  the  right  to  relief  alleged 
to  exist  in  each  plaintiff  should  be  in  respect  of  or 
arise  out  of  the  same  transaction,  and  alpo  that  there 
should  be  a  common  question  of  fact  or  law  in  order 
that  the  case  may  be  within  the  rule."    It  was  held 
by    the    Court    of  Appeal    in    Stroud    y.    Lawson 
that   the    rule    did    not   apply    to    tbe  case   then 
under  consideration.     A  littie    further    on  Cbitty, 
L.J.,   says:    ''It  is    not  necessary  for   the  present 
purpose    to    say    to    what   cases    the   rule    wonld 
apply.    But   I  mentioned  during  the  argument  by 
way  of   illustration  a    case  where  persons    haviug 
separate    inheritances  in  a  grayeyaid  had  separate 
rights  of  action  in  respect  of  disturbances  of  grayes 
therein  by  one  common  act."    That  is  the  illustra- 
tion of    his  lordship.      Now,  according  to  the  in- 
terpretation   put   upon    the   rule   by  the  Court  of 
Appeal  (and,  indeed,  it  seems  plain  upon  the  face 
of  the  rule  itself)  there  are  two  conoitions  to  be 
satisfied.    First,  that  tbe  right  to  relief  alleged  to 
exist  in  each  plaintiff  should  be  in  respect  of,  or 
arise  out  of,  the  same  transaction ;  and  secondly,  that 
there  should  be  a  common  question  of  fact  or  law. 
Are  these  conditions  satisfied  in  the  present  case? 
First,  do  they  arise  out  of  the  same  transaction  or 
series  of  transactions  ?    The  action  arises  out  of  the 

C*  Ucation  by  tbe  defendants  of  a  series  of  books 
ing  the  title  "The  Oxford  and  Cambridge 
Publications "  or  "  The  Oxford  and  Cambridge 
Edition,"  and  otherwise  bearing  the  name  '*  Oxford 
and  Cambridge."  It  seems  to  me  clear  that  tbe 
action  arises  out  of  one  transaction,  or  at  any  rate  a 
series  of  transactions,  if  each  publication  is  to  be 
treated  as  a  separate  transaction. 

Then  comes  the  question,  Does  the  statement  of 
claim  show  that  any  common  question  of  law  or  fact 
would  arise  in  this  case  ?  In  the  first  place,  the 
statement  of  claim  alleges  the  fact  of  publication. 
No  defence  has  yet  been  put  in,  and  it  does  not 
appear  upon  the  pleadings  as  they  stand  how  far 
that  fact  will  be  admitted. 

It  is  said  that  upon  the  hearing  of  the  motion  the 
fact  of  publication  was  not  denied,  and  that  as  to 
that  no  common  question  of  fact  would  arise.  But  is 
tbe  pleader  in  framing  his  action  to  take  upon 
himself  to  judge  as  to  what  the  defendant  is  going 
to  do  in  the  way  of  admission  in  the  prosecution 
of  an  action  ?  Can  that  be  the  meaning  of  the 
rule?  That  would  make  the  rule  yery  difficult  to 
work.    What  the  rule  says  is,  *'  Where  if  such  personB 


brought  separate  actions  any  common  qnestiou  of  lav 
or  fact  would  arise."     The  publication  of  these  books 
is  a  common  fact  which  will  haye  to  be  proyed  by  the 
plaintiffs  in  order  to  establish  this  case.    Bat  thsrs  is 
more  than  that      What  is  the  case  made  by  the 
plaintiffs'  pleader  in  paragraph  9  ?    It  is  "  the  use  by 
tbe  defendants  of  the  titles  <  The  Oxford  and  Csm- 
bridge  Publications  '  and  *  The  Oxford  and  Cambridge 
Edition '  in  connection  with  defendanU'  Bibhcal  and 
other    publications    is    calculated    to    deceiye   and 
to    induce  the  belief   that  the    books  or  publica- 
tions of  the    defendants    are    publications    of  ths 
Universities  of  Oxford  and  Cambridge  or  emanate 
from     the     presses     of    the    said    universities"— 
that  means  from  both — **  or  a^e  authorized  by  tbe 
said  universities  as  text-books  "—that  is  by  both. 
Therefore,  what  the  plaintiffs  take  upon  themselveB, 
according  to  this  statement  of  claim,  to  prove  i»— thst 
the  belief  which  is  induced  in  the  public  is,  not  that  it 
is  published  by  Oxford  and  Cambridge  separately,  bat 
by    Oxford   and  Cambridge   Universities   together. 
That  is  one  of  the  paragraphs  which  I  should  aniid- 
pate  that  tbe  defendants  will  join  issue  upon.    The 
evidence  which  goes  to  prove  the  effect  upon  ths 
public  of  that  statement  will  be  oominan  to  both 
cases.    It  seems  to  me  tiiat  there  is  manifestly  in  this 
case  a  common  question  of  fact  which  will  have  to  be 

decided. 

In  my  judgment  this  case  is  brought  withm  m 
terms  of  the  rule;  and  I  must  say,  after  all  the 
argument  I  have  heard,  that  it  would  be  lamentable 
if,  the  nde  having  been  amended,  this  case  was  not 
brought  svitbia  it;  for  it  appears  to  me  to  be  one  of 
the  class  for  which  the  amendment  was  intended  to 
provide.  The  rule  has  been  amended  in  the  way 
pointed  out  by  Bo  wen,  L.J.,  as  the  means  of  brings 
iug  about  tiie  result  which  was  sought  to  be  attained 
in  Smurthwaite  v.  Hannay,  and  I  think  that  the 
draftsman  has  attained  what  I  doubt  not  was  his 

object.  .,1.     .J 

Then  another  question  is  raised.  It  is  said  that  il 
this  be  so  I  ought  to  exercise  tbe  power  conferred 
upon  me  by  ord.  18,  r.  8,  which  is  this :  "  Any  de- 
fendant alleging  that  the  plaintiff  has  united  in  ths 
same  action  several  causes  of  action  which  cuinot  be 
convenientiy  disposed  of  together,  may  at  any  tane* 
apply  to  the  court  or  a  judge  for  an  order  confining 
the  action  to  such  of  tihe  causes  of  action  as  may  be* 
conveniently  disposed  of  together." 

It  is  said  that  the  causes  of  action— namely,  then 
case  of  injury  to  the  plaintiffs  jointiy  and  the  case  oli 
injury  to  the  plaintiffs  separately— cannot  be  con-' 
veniently  tried  together.    Now,  it  seems  to  me  that 
the  nature  of  the  case  is  such  as  to  show  that  it  ii 
most  convenient  that  these  different  causes  of 
should  be  disposed  of  together,  and  I  think  that 
application  fuls  just  as  much  as  does  the  other. 

Solicitors,    T.     Lamartine    YaUe ;     Frttihfidda  k 

Williams, 
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Chabteb  V,  Watson,  (a.) 

Mortgage— Realty  and  personalty — Indivisible  sectin'ij 
Right  to  redeem  realty  harred—No  right  to  rtdi 
personalty — Real  Property  Limitation  Ads^  1833  {S\ 
c&  4  Will.  4,  c.  27),  s.  40;  and  1874  (37  «fc  38  FicL  c^\ 
57),  s.  8. 
Where   by  a  mortgage  deed  realty  and  a  policy  o/| 
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iRtufiance  were  conveyed  and  assigned  respectively  to  the 
mortgagee  as  one  indivisible  security  for  the  mortgage 
M  and  subject  to  one  and  the  same  proviso /or  redemp- 
tioft,  iheny  tohen  the  mortgagor's  right  to  redeem  the 
Ttalty  has  been  barred  by  the  Statute  of  Limitations,  his 
right  to  redeem  the  policy  is  also  gone,  because  the  security 
leing  one  and  indivisible,  he  cannot  redeem  part  without 
Ttieetning  the  wJiole, 

The  Statutes  of  Limitations  which  refer  to  legal 
iMeretts  in  realty,  although  applicable  by  analogy  to 
tfjaiiahle  interests  in  realty,  cannot  be  applied  by  analogy 
io  property  of  an  entirely  different  nature  —  viz,,  to 
fenonalty. 

Action. 

By  an  indenture  of  mortgage  dated  the  Ist  of  Jaly, 
1869,  and  made  between  Joeeph  Charter  and  Sarah 
liti  wife  of  the  one  part,  and  Job  Watson  of  the  other 
part,  it  was  witnessed  that  in  consideration  of  the 
nun  of  £350  then  advanced  by  Job  Watson  to  Joseph 
and  Sarah  Charter  they,  the  said  Joseph  and  Sarah 
Ghaitf r,  thereby  granted  and  conveyed  certain  free- 
k)ld  hinds  at    Wentworth    and    Witcham,    in   the 
Ideof  Ely  and  county  of  Cambridge,  and  at  Somer- 
Bham,  in  the  county  of  Huntingdon,  to  Job  Watson, 
bis  heirs   and  assigns,   subject  to  the  proviso  for 
redemption  thereinafter  contained;  and  it  was  also 
witnened  that  for  the  consideration  aforesaid  Joseph 
Charter  covenanted  that  he  and  his  wife  would  forth- 
with surrender  certain  copyhold  lan^^s  at  Witcham 
aforeeaid  to  such  uses  as  Job  Watson  should  appoint, 
and  in  default  of  uppointment,  to  the  use  of  Job 
Watson,  his  heirs  ana  assigns,  subject  to  the  proviso 
for  redemption  thereinafter  contained;   and  it  was 
further  witnessed  that  for  the  consideration  aforesaid 
Joseph  Charter  thereby  assigned  a  policy  of  insurance 
upon  his  own  life  for  £100  in  the  Boyal  Insurance 
Co.  unto  Job  Watson,  his  executors,  administrators, 
and  assigiis,  subject  to  the  proviso  for  redemption 
thereinafter  contained.    By  the  proviso  for  redemp- 
tion which  followed  next,  it  was  provided  that  if 
Joseph  and  Sarah  Charter,  or  either  of  them,  or  their 
heirs,  f-xecutors,  administrators,  or  assigns,  should  pay 
toJohWatson,his  executors,  administrators,  or  assigns, 
£3dO,  with  interest  at  £5  per  cent.,  on  the  11th  of 
October  then  next.  Job  Watson,  his  heirs  or  assigns, 
would  reoonvey  the  freehold  hereditaments  to  the 
hke  uses  as  the  same  were  then  vested,  and  release 
and  discbarge  the  said  copyhold  hereditaments,  and 
assign  the  said  policy  respectively.    In  default  of 
p^ment  on  the  11th  day  of  October,  1869,  power  was 
thereby  given  to  the  mortgagee  to  enter  into  posses- 
non  of  and  sell  the  said  mortgage  securities.    The 
indentiire  also  contained  the  usual  covenants  for  pay- 
ncat  of  interest  until  payment  off  and  ft)r  keeping 
up  the  policy.    Subsequently  to  the  execution  of  the 
indenture  the  copyholds  were   duly  surrendered  in 
aeooffdance  with  the  above  covenant." 

I^evious  to  1876  J.  Charter  had  made  default  in 
paymg  the  premiums  on  the  policy,  and  thenceforth 
the  same  were  paid  and  the  policy  kept  on  foot  by 
tile  mortgagee  till  his  death,  and  afterwards  by  his 
ezecnton.  In  1876,  ujpon  the  default  of  the  mort- 
gagors in  payment  of  mterest,  the  mortgaffee  entered 
ntto  the  freehold  and  copyhold  lands  and  continued 
in  poaseaaion  thereof  without  any  acknowledgment  of 
the  title  of  the  mortgagors  or  their  right  to  redeem. 
Bie  mmtesgte  died  in  1881,  and  the  defendant 
Cbadotte  Amelia  Watson  was  his  surviving  executrix. 
Joseph  Charter  died  intestate  in  1897,  leaving  the 
fkintiffii  Sarah  Charter,  his  widow,  and  G.  W.  Charter, 
aia  heir-at-law,  surviving  him,  and  letters  of  adminis- 
totion  to  hia  estate  had  been  taken  out  by  Hie  latter. 
1!be  Boyal  Insurance  Co.  had  not  yet  paid  over 
the  policy  moneys  to  the  defendant  C.  A.  Watson,  and 


they  were  joined  as  co-defendants.  The  plaintifElB 
brought  this  present  action  claiming  against  the 
defendant  0.  A.  Watson  an  account  of  moneys  received 
by  her  as  mortgagee  in  possession,  an  inquiry  of  what 
hereditaments  the  mortgage  security  consisted,  and 
redemption  and  reconveyance  of  the  freehold  and 
copyhold  hereditaments  and  policy,  and  against  both 
defendants  an  account  in  respect  of  the  policy  moneys, 
an  injunction  to  restrain  the  defendant  company  from 
parting  with  the  policy  money  until  such  account  had 
been  taken,  and  a  receiver  of  the  policy  moneys.  The 
plaintiffs  submitted  that  even  if  their  right  of 
redemption  was  barred  in  respect  of  the  freeholds  and 
copyholds  they  were  at  any  rate  entitled  to  redeem 
the  policy.  At  the  trial  it  was  not  denied  that  the 
light  to  rodeem  the  realty  was  barred  by  the  statute. 

Counsel  and  B.  Bertrand  Jackson,  for  the  plaintiffli. 
— The  plaintiffs  still  have  a  right  to  redeem  the  policy 
even  if  their  right  is  barred  in  respect  of  the  realty. 
The  mortgagee  by  electing  to  make  himself  owner  of 
the  realty  must  be  held  to  have  abandoned  his  right 
to  the  collateral  security  of  the  policy:  Dyson  v. 
Morris,  1  Hare  413.  He  should  have  realiised  the 
collateral  security  before  foreclosing  the  realty,  and, 
not  having  done  so,  his  right  to  it  is  gone.  The  right 
to  redeem  the  policy  is  not  barred,  for  there  is  no 
statute  applicable  to  it. 

Warrington,  Q.C.,  and  Bibton,  for  the  defendants. — 
So  far  as  the  real  estate  is  concerned  the  plaintiflJB' 
title  became  barred  in  1888.  The  claim  to  redeem 
the  policy  is  a  purely  equitable  claim,  and  the  court 
ought  to  apply  by  analogy  to  au  equitable  demand  the 
same  rules  which  the  Legislature  has  provided  shall 
apply  in  the  case  of  land :  Houenden  v.  Lord  AnnesUy, 
2  Sch.  &  Lef.  607,  and  Be  Lady  Hastings,  35  W.  E. 
684,  3d  Ch.  D.  94 ;  and  the  proper  period  applicable 
to  this  case  is  twelve  years  :  Ilarrison  v.  Rollins, 
1  Sim.  &  St.  471.  This  is  also  a  stale  demand. 
Dyson  v.  Morris  is  not  a  case  in  point,  for  there  the 
mortgagee  had  only  gone  into  possession  of  jp&rt  of 
the  mortgaged  land,  whereas  here  the  plaintiffs  have 
taken  possession  of  the  whole  security. 

Counsel  in  reply. — The  oases  cited  show  that  real 
estate  statutes  nave  been  applied  by  analogy  to 
other  real  estate;  they  do  not  snppoit  the  con- 
tention that  those  statutes  should  be  applied  by 
analogy  to  personalty :  Mdlersh  v.  Brown,  38  W.  E. 
732,  45  Ch.  D.  225. 

KzKEWiCH,  J. — The  novelty  of  this  question 
calling  for  decision  is  certainly  somewhat  strange 
seeing  that  mortgages,  including  freehold,  copv- 
hold,  and  leasehold  hereditaments  and  chattels, 
particularly  policies  of  insurance,  are  extremely  com- 
mon. One  would  have  thought  that  by  now  questions 
would  have  arisen  relating  to  the  lapse  of  the  equity 
of  redemption  to  chattels  and  policies  of  insurance  in 
cases  where  it  was  already  gone  as  regards  the 
freehold,  copyhold,  or  leasehold  part  of  the  security. 
But  no  authorities  have  been  produced  by  the  counsel 
on  either  side,  and  it  seems  to  me  that  there  are  none 
such  to  be  found,  and  I  cannot  recall  any  cases 
where  the  point  has  arisen.  The  point  arises  here 
very  clearly.  It  cannot  be  denied  that  from  lapse  of 
time  and  by  the  operation  of  the  statute  the  plaintifflB 
are  debarred  from  redeeming  the  freeholds  and  copy- 
holds comprised  in  the  mortgage  deed  of  the  1st  of 
July,  1869.  That  is  not  denied.  The  twelve  years  have 
expired  since  the  mortgagee  took  possession  of  the  free- 
holds and  copyholds  and  no  acknowledgment  has  been 
put  forward  sufficient  to  keep  alive  the  equity  of  redemp- 
tion. But  the  mortgage  also  comprises  this  policy  of 
insurance,  and  the  question  arises,  has  the  right  to 
redeem  it  also  gone  P    I  am  asked  to  say  tliat  it  has, 
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aud  to  apply  by  analogy  the  Statute  of  limitatioDB, 
and  referenoe  is  made  to  Lord  Bedeedale*8  judgment 
in  the  weU-known  case  of  Hovenden  v.  Lord  Annesley. 
whcore  he  expounds  the  analogy  between  legal  and 
equitable  interoBts.  The  answer  to  that  argument 
was  given  in  reply,  when  it  was  said  that  I  am  asked 
to  apply  by  analogy  the  statute,  which  only  touches 
land,  to  property  of  an  entirely  different  nature — 
namely,  to  policies  of  insurance,  which  are  purely 
personal  estate,  and  I  am  asked  to  do  that  notwith- 
standing that  there  is  no  statute  touchmg  such  kind 
of  property.  Now,  if  I  were  to  do  that,  I  should  be 
doing  something  very  different  from  what  Lord 
Bedesdale  did.  He,  in  effect,  said :  We  find  a  statute 
which  does  not  purport  to  bind  equitable  interests, 
but  we  will  apply  it  by  analogy,  and  in  dealing  with 
equitable  interests  we  will  be  bound  by  the  statute. 
That  seems  to  me  to  be  very  different  from  arguing 
that  a  statute  which  applies  only  to  land  should 
apply  to  a  policy  of  insurance.  I  do  not  see  my  way 
to  apply  any  such  analogy,  and  I  hesitate  to  create 
one  on  the  ]^res6nt  occasion.  Then  it  is  said 
that  the  plamtiffs  come  here  with  a  stale 
demand.  I  am  not  sure  that  that  is  not  a 
complete  answer,  but  it  has  been  pointed  out 
that  although  there  has  been  no  such  acknowledg- 
ment of  the  right  to  redeem  as  is  required  by  the 
statute,  yet  if  the  matter  were  look^  into  there 
might  possibly  be  some  conduct  on  the  part  of  the 
deiendiuits  which  would  render  the  defence  of  a  stale 
demand  insufficient.  At  any  rate  I  should  be  re- 
luctant to  decide  against  the  plaintiffs  on  the  ground 
of  a  stale  demand  upon  the  facts  which  I  have  at 
present.  I  propose  to  deal  with  the  case  on  a 
different  footmg.  I  shall  treat  it  as  a  novel  point, 
and  strictly  on  principle. 

This  is  a  mortgage  of  freeholds,  copyholds,  and  a 
policy  of  insurance.  The  fact  that  there  are  copy- 
holds makes  no  real  difference  :  my  conclusion  would 
be  the  same  if  there  were  no  copyholds.  The  mort- 
g^age  first  of  all  conveys  the  freeholds  in  fee  subject 
to  the  proidso  for  redemption  thereinafter  contained. 
That  proviso  does  not  follow  directly,  but  is  post- 
poned. Then  comes  the  second  witnessing  part, 
which  deals  with  the  copyholds ;  they  are  also  to  be 
held  subject  to  the  proviso  for  redemption  therein- 
after contained,  and  which  is  again  postponed,  be- 
cause there  is  a  third  witnessing  part  by  which  the 
policy  is  assigned  subject  also  to  the  proviso  for  re- 
demption which  then  follows.  One  thus  sees  that  all 
these^  three  properties  are  intended  to  form  one 
security ;  they  may  be  called  collateral  in  the  sense 
that  each  is  a  branch  of  the  security  intended 
to  lie  side  by  side,  and  in  that  sense  only  are 
collateral,  but  there  is  no  principal  security,  for  all 
three  constitute  together  one  security.  You  know  that 
before  you  come  to  the  proviso  for  redemption,  and 
when  you  do  come  to  it,  it  makes  it  quite  clear.  [His 
lordship  then  read  the  proviso  for  redemption,  and 
continued :]  That  is  to  say  that  if  the  money  is  paid  by 
the  day  named  there  is  to  be  a  reoonveyanee  of  the 
freeholds  and  the  copyholds  and  the  policy.  They  are 
idl  placed  together,  and  it  would  be  impossible  for 
either  party  to  say  that  the  redemption  could  be  com- 
pleted without  the  pavment  of  the  whole  debt,  and 
the  reconveyance  and  reassignment  of  the  whole 
security.  I  therefore  conclude  that  we  have  here  one 
indivisible  security  for  one  indivisible  amount  of 
money.  I  need  not  consider  the  rest  of  the  deed; 
there  are,  of  course,  different  provisions  for  keeping 
up  the  policy  and  other  provisions  usual  in  mortgage 
deeds  of  that  date,  but  there  is  nothing  which  affects 
the  construction  which  I  have  put  upon  the  security. 
Now,  how  is  the  proviso  for  redemption  to  be  read  ? 
One  must  bear  in  mind  that  a  proviso  for  redemption  j 


which  limits  a  .particular  day  for  p%yuifnt  of  the 
jtrincipal   sum    and    which    makes    the   conveyaaoe 
absolute  and  the  property  conveyed  the  property  of 
the  mortgagee  unless  such  payment  is  made  on  the 
]>articular  day  named,  has  always  been  taken  in  a 
court  of  equity  as  not  fixing  a  particular  day  oooe 
for  all,    but    as    constituting    uie    transaction  of 
the     mortgage    and     making    the    property    the 
security    only,     and    as    providing     that  so  long 
as    the   intei^t    continues    to    be    paid   the  right 
to     redeem     remains.        Before    there    were   any 
Htatutes  of  Limitations,  certain  limits  were  placed  by 
the  court  on  that  right,  but  all  those  limits  have  been 
done  away  with  by  the  Statutes  of  Limitations,  and 
the  right  to  redeem  is  now  limited  by  statute  and  is 
not  gone  until  the  statutory  limit  has  expired,  provided 
that  there  has  been  no  acknowledgment.    When  that 
time  has  expired  the  right  to  redeem  has  gone  and  the 
mortgagee    in  posseseion  may  retain    the  property 
stricUy  Doth  at  law  and  inequity,  so  that  if  the  mort- 
gagor does  not  pay  by  a  cert«iuday  fixed  by  statute,  not, 
of  course,  by  the  proviso  for  redemption,  the  result  it 
that  the  right  of  redemption  is  gone.    Li  this  case  the 
money  has  not  been  paid  by  the  mortgagor,  and  the 
statutory  period  having  expired,  his  right  of  redemp- 
tion is  therefore  gone.    That  right,  however,  as  I  have 
already  pointed  out,  was  not  to  redeem  a  part  of  the 
mortgaged  premises,  but  toxedeem  the  whole  of  them, 
therefore  the  right  is  gone  just  as  much  with  respect 
to  the  policy  of  insurance  as  with  respect  to  the  lands, 
not  because  with  respect  to  the  policy  it  is  barred  by 
the  statute  or  by  applying  the  statute  by  analogy, 
but  because  it  being    now    impossible    to  reqoire 
a     reconveyance     of     the     lands,    it    is    equally 
impossible    to    require   a    re  -  assignment    of   tlM 
policy  of    insurance,   the  lands   together   with  the 
policy  forming  one  security  for  one  debt.     I  thmk 
that  that  is  in  accordance  with  the  principlee  of  equity 
as  applied  to  mortgages.      On  that  ground  I  am  of 
opinion  that  the  plaintiffs    fail,  they   cannot  nov 
redeem  the    policy  without    paying    the    prindpaL 
interest,  and  costs  of  the  whole  debt,  and  that  they 
are  not  entitled  to  do,  because  as  regards  the  lands 
they  are  barred  by  the  Statutes  of  Limitations.    1^ 
lands  and  the  policy  together  form  one  security,  and 
as  they  cannot  redeem  the  lands  neither  can  they 
redeem  the  policy.    I  think  that  that  ia  a  sounder 
view  of  the  matter  than  to  attempt  to  apply  the 
Statutes  of  Limitations  by  analogy  to  a  mortgage  of 
personal  property. 

There  will  therefore  be  a  declaration  that  the  comt 
being  of  opinion  that  the  right  to  redeem  the  freehoMi 
and  copyholds  being  barred  by  the  Beal  Propertr 
Limitation  Act,  1874,  the  plaintifib  are  not  entitled 
to  redeem  the  policy  of  insurance,  and  the  sMstion  must 
be  dismissed  with  costs. 

Solicitors,  Savory^  Prycr^  <fc  Blagden;  Frank 
Woodbridge,  for  H.  Watson,  Bedford. 


^Se!j!- 1  Oct.  31 ;  No..  12. 

Drincqbier  V,  Wood,  (a.) 

Practice — Parties — Joinder  of  plaintiffs — Comnum  cause 
of  action  —  R,  S,  C,  ord.  16.  r.  1  —  Companif'^ 
Prospectus — Director  —  Liability  —  Director  wilfuU^ 
ignorant  of  contents  of  prospectus^  hut  not  repudiiiiaf 
it  before  action  brought — Directors^  Liability  Ad, 
1890  (53  dh  54  Vict.  c.  64),  s.  3. 

2'he  expression  **  the  same  transaction  '*  in  R,  S.  C^ 


(a.)  Beported  by  J.  Abthub  Fbics,  Esq.,  Bancister- 

at-Law. 
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crd,  16,  r.  1,  does  not  necessarily  imply  a  transaction 
taking  place  between  two  parties  ;  and^  where  different 
persons  have  causes  of  action  arising  out  of  the  same 
tmnsadioti,  they  may  he  joined  as  co-plaintiffs. 

The  expression  **  prospectus  "  in  the  Directors*  Liability 
Adf  1890,  means  the  prospectus  on  the  faith  of  which 
tharts  or  debentures  are  taken. 

A  person,  who  assumes  the  post  of  director  of  a 
(ompahy  and  is  aware  of  the  issue  of  a  prospertus^ 
does  not  escape  from  his  liabilities  imder  the  Directors* 
Liability  Act,  1890,  by  abstaining  from  making  an 
inquiry  <u  to  its  contents  ;  he  must  give  public  notice  of 
his  refjudiation  of  such  prospectus,  and  it  will  not  be 
sufficient  for  him  to  repudiate  it  after  action  brought. 

Trial  if  action. 

This  was  an  action  in  which  four  separate  plaintiffd 
claimed  compensation  for  damages  alleged  to  have  been 
sustained  by  them  by  reason  of  certain  untrue  state- 
ments contained  in  a  prospectus  and  covering  circular, 
on  the  faith  of  which  they  took  certain  debentures  iu 
the  plaintifTs  company. 

Ttie  claim  was  b%8ed  upon  the  provisions  of  the 
Directors'  Liability  Act,  1890. 
The  facts  of  the  case  were  as  follow : 
On  the  3rd  of  January,  1895,  the  defendant  James 
L.  Wood  entered  into  an  agreement  with  the  other 
defendant,  his  brother  Henry  Wood,   whereby    he 
agreed  to  let  to  the  said  Henry  Wood  a  piece  of  land 
at  Edmonton  for  the  term  of  one  year  commencing 
^m  the  25th  of  December,  1895,  at  the  rent  of  £o0  per 
annum.     Under  the  agreement  it  was  provided  that 
Heniy  Wood  should  be  at  liberty  to  dig  and  sell  sand 
imder  the  land,  subject  to  his  paying  to  his  landlord 
for  all  the  sand  so  taken  a  royalty  to  be  arranged 
as  the  sand  was  dug ;   that  he   should  on  certain 
terms  therein    mentioned    be    at    liberty   to  use  a 
'  sidiDg  connected  with  the  Great  Eastern  Bailway 
for  the  purpose   of  conveying  his   sand  from   the 
land ;  &at  he  should  be  at  liberty  within  the  year,  by 
■ending  in  a  postage  prepaid  envelope  a  notice  in  that 
behalf  to  the  landlord,  to  purchase  the  fee  simple  of  the 
land  at  the  stun  of  £1,000  with  interest  at  5  per  cent, 
from  the  25th  of  December,  1894,  to  the  completion 
of  the  purchase,  and  that  if  he  availed  himself  of  this 
option  he   might   pay  the  purchase-money  in  one 
fom  or  more  within  the  said  year  or  in  instalments 
amounting  in  any  one  year  to  not  less  than  £250,  the 
amounts  paid  for  royalties  and  rents  in  any  one  year 
to  he  included  in  this  sum ;    that  if  he  agreed  to 
porohase  he  should  be  allowed  to  remain  in  possession 
pending  completion ;  and  that,  in  the  event  of  his 
oarcising  the  option  and  paying  the  purchase-money 
as  provided,  a  proper  conveyance  of  the  premises 
ahoold  be  executed  to  him. 

Henry  Wood  entered  into  this  agreement  with  a 
new  of  forming  a  company  to  make  bricks,  and  he 
had,  it  was  stated,  obtamed  a  patent  for  this  purpose. 
(^  the  20th  of  March,  1895,  the  company  was 
registered  under  the  tide  of  the  ''Wood's  Patent 
Bnck  Syndicate,  Limited,"  with  a  memorandum  and 
articles  of  amodation  signed  by  the  defendant  J.  L. 
Wood  and  certain  other  signatories,  who  were  clerks 
or  ralationfl  of  J.  K  Wood  or  of  Henry  Wood. 
Sich  signatory  signed  for  one  share  only. 

The  capital  of  the  company  was  to  be  £5,000,  of 
'Winch  it  was  oootemplated  that  the  defendant  Henry 
Wood  should  hold  sluures  to  the  amount  of  £4,993. 

On  the  22nd  of  April,  1895,  a  meeting  of  the 
ignatoraes  to  the  memorandum  was  held,  at  which 
the  perscoa  pieeent  were  the  defendants  and  Mrs. 
'  Wood,  the  wife  of  one  of  them,  at  which  the  defen- 
dants were  appointed  directors,  Henry  Wood  was 
;  «[^ouited  managing  director,  and  A.  T.  ColJms 
•eeretary.    And  after  this  the  shares  were  allotted — 


viz.,  £1  fully  paid-up  share  to  each  of  the  seven 
signatories  and  4,993  shares  of  £1  each  to  Henry 
Wood.  The  articles  and  memorandum  were 
appro vd,  the  contracts  ''  of  the  prospectus  and 
articles  **  (whatever  meaning  may  be  attached  to  this 
expression)  were  agreed  to,  and  a  resolution  was 
passed  to  issue  1,200  debentures  of  £25  each. 

Prior  to  the  24th  of  May,  1895,  a  prospectus  had 
be«n  prepared,  and  a  third  proof  was  in  print.     It 
was  headed  '*  fur  private  use  only,"  and  stated  the 
capital  at  £5,000  divided  into   5,000   shares  of  £1 
each.    It  gave  the  names  of  the  two  directors,  and 
contHined  the  following  passage:  ''A  site  has  been 
acquired  at  Angel-road,  Edmonton,  where  a  siding 
has    been    allotted    capable    of    containing    twenty 
wagons.     Machinery  has  been    erected  capable    of 
making  20,000  bricks  daily.    Tim  cost  of  machinery, 
machine-erecting,  &o.,  will  be  about  £15.000.     The 
whole    of  the  shares    will  be  kept  by  the  vendor, 
except  seven  as  ordered  by  Act  of  Parliament.*'    The 
pro<«pectus  gave  an  estimate  of  the  anticipated  pn^fits 
from    brick-making,    and    continued :  *'  The    above 
net    profit   is   arrived    at    after    paying    all    office 
and    management  expenses,   rent,    &c.    The   above 
result  is  obtainable    by  working  the  patent  upon 
one  site  only  at  Edmonton.     .     .     .    The  following 
contracts  have  been  entered  into  with   Mr.  J.   L. 
Wood    to  purchase  the    land    at  Edmonton  to  be 
paid  by  the  royalty  of  the  gaud  disposed  of.     It  is 
proposed  to  sell  the  sand  off  the  estate,  which  is  of  an 
exceptionally  fine  quality  and  worth  about  Ss.  per 
yard  in  rail  or  carts.''     It  was  also  stated  that  these 
contracts,  together  with  tbe  memorandum  and  articles 
of  association  and  specification  of  the  patent,  might 
be  inspected  at  the  offices  of  the  company.    At  the 
same  time  a  circular  was  iu  print  headed  **  Wood's 
Patent    Brick    Co.,     Limited."    dated    May,    1895, 
'*  issue  of   1,200  debentures  of  £25,   each  carrying 
10  per  cent,  per  annum  payable  quarterly,  repayable 
in  5  years,  at  £27  lOs.  It  commeuced,  •*  Dear  Sir, — You 
will  find  enclosed  a  prospectus  of  my  Patent  Brick  Co., 
and  I  am  pleased  to  offer  you  some  debentures  on 
the  above  terms."  The  following  passages  occurred  in 
the    letter :     *'  I    have    patented    the    process    and 
purchased    a  field    at    Angel-road,    Edmonton,    to 
aevelop  the  business."    '*  As  the  assets  of  the  company 
include    the    freehold    land,    machioery,    buildings, 
and  patent  rights,  it    will  be    seen    that  there    is 
abundant  security  for  the  debenture-holders."     This 
letter  was  nut  signed,  but   it  had  a  place  left  for 
signature,  under  which  were  the  words  "  Managing 
Director." 

The  evidence  at  the  trial  of  the  action  made 
it  clear  that  three  out  of  the  four  plaintiffs 
appUed  for  and  took  their  debentures  on  the  faith  of 
the  prospectus  and  the  covering  letter,  and  that  the 
fourth  of  these,  Auguste  Driucqbier,  placed  more 
reliance  on  these  documents  than  on  certain  state- 
ments made  to  him  by  Henry  Wood,  which  state- 
ments, however,  were  not  inconsistent  with  anything 
therein  contained.  With  the  exception  of  their  rights 
under  the  agreement  of  the  3rd  of  January,  1895, 
the  company  never  acquired  any  land,  machinery,  or 
buildings.  The  business  proved  a  failure  and 
the  assets  of  the  company  were  realised  in  June,  1897, 
by  a  sale  under  the  direction  of  the  court  in  an  action 
brought  by  a  debenture-holder,  and  were  insufficient 
to  pay  the  plaintiffs  the  principal  amount  due  upon 
their  debentures. 

The  defendant,  Henry  Wood,  did  not  defend  this 
present  action.  J.  L.  Wood  in  a  separate  defence 
denied  that  he  prepared  or  issued  to  the  public  a 
prospectus  or  covering  letter  as  alleged  in  the  state- 
ment of  claim  either  at  all  or  with  a  view  to  induce 
the  plaintiffs  to  subscribe  for  debentures,  or  that  he 
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delivered  to  the  plaint iffa  or  any  of  them  copies  or  a 
copy  of  the  prospectas  and  covering  letter.  He 
furtiier  submitted  that  if  the  plaintiffs  had  any  cause 
of  action  against  him,  they  could  not  he  joined  in 
one  action.  The  plaintiffs  moved  for  judgment 
against  Henry  Wood. 

E.  S.  0.,  ord.  16,  r.  1,  provides :  "  All  persons  may 
be  joined  in  one  action  as  plaintiffs  in  whom  any 
right  to  relief  in  respect  of  or  arising  out  of  the  same 
transaction  or  series  of  transactions  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative,  where 
if  such  persons  brought  separate  actions  any  oonmion 
question  of  law  or  fact  would  arise." 

The  Directors'  Liability  Act,  1890  (dd  &  54  Yict 
c.  64),  s.  3,  provides,  inter  alia:  "When,  after  the 
passing  of  this  Act,  a  prospectus  or  notice  invites 
persons  to  subscribe  for  shares  in,  or  debentures  or 
debenture  stock  of,  a  company,  every  person  who  is 
a  director  of  the  company  at  the  time  of  the  issue  of 
the  prospectus  or  notice  •  .  .  shall  be  liable  to  pay 
compensation  to  all  persons  who  shall  subscribe  for 
any  shares,  debentures,  or  debenture  stock  on  the 
fjiith  of  such  prospectus  or  notice  for  the  loss  or 
damage  they  may  have  sustained  by  reason  of  any 
untrue  statement  in  the  prospectus  or  notice,  or 
in  any  prospectus  or  memorandum  appearing  upon 
the  face  thereof,  or  by  reference  incorporated  therein 
or  issued  therewith,  unless  it  is  proved  that,  having 
consented  to  become  a  director  of  the  company,  he 
withdrew  his  consent  before  the  issue  of  the  pros- 
pectus or  notice,  and  that  the  prospectus  or  notice 
was  issued  without  his  knowledge  or  consent,  and 
that  on  becoming  aware  of  its  issue  he  forthwith  save 
reasonable  public  notice  that  it  was  so  issued  without 
his  knowledge  or  consent,  or  that  after  the  issue  of 
such  prospectus  or  notice,  and  before  allotment 
thereunder,  he,  on  becoming  aware  of  any  untrue 
statement  therein,  withdrew  nis  consent  thereto,  and 
caused  reasonable  public  notice  of  such  withdrawal 
and  of  the  reason  taerefor  to  be  given.'' 

Aafbury,  Q.C,  and  G.  Cave,  for  the  plaintiffs, 
opened  the  case. 

Eve,  Q.Cy  and  Beddall,  tot  the  defendant, 
J.  L.  Wood,  took  a  preliminary  objection.  The 
action  cannot  be  sustained,  as  the  plaintiffs  have  not 
a  common  cause  of  action.  The  drcumstanoes  under 
which  they  received  the  prospectus  may  have  been 
different.  Ord.  16,  r.  1,  provides  that  all  persons 
may  be  joined  in  one  action  as  plaintiffs  in  whom  any 
right  to  relief  in  respect  of  or  arising  out  of  the  same 
ti^saction  is  alleged  to  exist.  But  here  the  claim 
of  the  plaintiffs  does  not  arise  out  of  the  same  trans- 
action or  series  of  transactions,  and  to  hold  that  it 
did  would  be  to  embarrass  the  defendant. 

They  referred  to  Smurthwaite  v.  Bannay,  43  W.  R. 
113,  [1894]  A.  C.  494;  Stroud  y,  Lawson,  46  W.  K. 
626,  [1898]  2  Q.  B.  44;  Peninsular  and  Oriental 
Steam  Navigation  Co,  v.  Tsune  Kijima,  [1895]  A.  C. 
661,  44  W.  R.  Dig.  128. 

Aatbury,  Q,C,,  and  G,  Cave,  for  the  plaintiffs. — ^The 
action  in  this  case  has  arisen  out  of  a  common  wrong 
— viz.,  the  issue  of  the  prospectus.  Stroud  v.  Lawson 
does  not  apply  here.  That  was  an  action  in  which  a 
plaintiff  sought  to  join  in  one  action  a  claim  for 
damages  in  his  personal  capacity  and  a  claim  by  him 
as  representing  the  shareholders  for  a  declaration  that 
a  payment  made  was  uUra  vires.  In  deciding  that 
case  Yaughan  Williams,  L.J.,  says,  ''  I  do  not  under- 
stand, however,  that  by  the  new  rule  it  was  intended 
to  prevent  the  joinder  of  different  causes  oi  action 
under  it"  :  [1898]  2  Q.  B.  at  pp.  53,  54. 

They  also  referred  to  Carter  v.  Bighy  A  Co,,  44 
W.  R.  566,  [1896]  2  Q.  B.  113;  and^mt6cm  ▼.  Smith, 


37  W.   R.  405,   593,   739,40  Ch.  D.  567,41  OLD. 
98,  348. 

Eve,  Q,C»,  replied. 

Btsve,  J.— This  case  is  not  free  from  diflBcnlty, 
but  I  think  that-  the  action  is  properly  brought 
Ord.  16,  r.  1,  provides.     [His  lordship  read  the  rale, 
and     oontinued: — ]      Prior    to     this    rule    being 
made  there  had  been  certain  decisions  given,  notaUy 
Smurthufaite  v.  Hannay,  in  which  it  was  held  that  ths 
old  ord.  16,  r.  1,  dealt  merely  with  the  parties  to  an 
action  and  had  no  application  to  the  joinoer  of  sev«tl 
oaoses  of  action,  and  that  when  the  causes  of  aotioii 
of  several  plaintiffs  were  separate  and  distinct,  the 
same  could  not  be  joined  in  one  action.    Since  the 
new  rule  has  come  into  operation  one  case,  Stroud  v. 
Lawaon,  has   been  decided  by  the  Oourt  of  Appeal 
which  assists  me  in  its  interpretation.    In  that  oaae 
plaintiff  commenced  an  action  for  damages  against  ths 
directors  for  fraud  in  inducing  him  to  purchase  shares 
in  the  company,  and  he  also  sought  in  the  same  action, 
as  representing  the  shareholders,  for  a  declaration 
that  the  payment  by  the  directors  of  diridends  out  of 
capital  was  ultra  vires,  and  it  was  held  that  he  did  not 
come  within  the  rule,  because  the  right  to  relief  did  not 
arise  out  of  the  same  transaction  or  series  of  trans- 
actions.   I  have,  therefore,  to  consider  in  the  present 
case  if  the  plaintiffs  can  allege  causes  of  action  arising 
out  of  the  same  transaction.     It  is  true  that  if  these 

Slaintiffs  had  not  entered  into  oontracta  to  take 
ebentures  they  would  n)t  have  had  any  title  to 
relief,  and  that  the  entering  into  each  of  these  oon- 
tracts  was  a  separate  transaction.  The  oaee  of  the 
plainti£GB  is,  however,  that  their  right  to  relief  anyne 
out  of  the  issue  of  the  same  prospectus,  and  there- 
fore out  of  the  same  transaction.  The  "same 
transaction  "  in  the  rule  does  not  necessarily  imply 
something  taking  place  between  two  partiee,  as  tor 
instance,  where  a  oollision  between  two  shiDS  causes 
damage,  or  a  traction  engine  passing  along  a  nigfaway 
shakes  houses.  It  is  true  that  each  {Wiintiff,  to  estaUish 
his  right  to  relief,  must  prove  his  case  on  dis- 
tinct evidence.  But  here  the  plaintLffis  ground 
their  case  upon  the  issuing  of  the  prospectus  by 
the  defendants.  I  think,  therefore,  that  the  case 
oomes  within  the  rule  and  that  the  defendants  are 
not  entitled  to  say  that  each  of  the  plaintiffs  must 
bring  a  separate  action.  The  rest  of  the  rule  pre- 
vents any  injustice  or  inconvenience  to  defendants  in 
case  of  the  joinder  of  a  large  number  of  plaintiffs. 

The  case  accordingly  proceeded*  The  plaintiff 
Auguste  Drincqbier  in  his  cross-examination  and  re- 
examination admitted  that  if  Henry  Wood  had  told 
him  that  the  company  was  going  to  acquire  a  patenti 
that  it  would  be  tenant  of  the  property  at  ESdmonton 
for  a  year,  and  that  at  any  time  within  a  year  it  was 
in  a  position  to  purchase  the  same  for  £1,000,  it  would 
not  nave  made  any  difference  to  him.  On  re- 
examination he  stated  that  he  read  the  statemente 
in  the  prospectus  about  the  freehold  land  and  under- 
stood mem  to  mean  that  the  company  hekd  the  free- 
hold, that  if  it  had  said  that  the  oompan;)^  might  have 
the  freehold,  but  must  pay  £1,000  for  it,  he  would 
have  thought  the  security  for  the  debentnrea  just  as 
good  as  not,  because  of  the  valuable  gravel  pits  and 
uie  plants. 

Oertain  questions  put  to  this  witness  by  his  Icxdship 
and  his  answers  thereto  appear  in  the  judgment. 

Oounsel  for  the  defendant  J.  L.  Wood  aafanutted 
that  upon  this  evidence  no  case  was  made  ont. 

Henry  Wood  and  J.  L.  Wood  were  also  examined. 

J.  L.  Wood  stated  that  he  had  never  anthoriied  his 
brother  to  make  use  either  of  the  pros^eotoa  or  ctf  the 
covering  letter,  and  in  cross-examinatusn  he  aaid  that 
he  never  heard  of  the  prospectas  until  the  action  was 
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tmight,  that  he  left  to  hii  brother  and  the  learetarf 
tU  mattm  reUting  to  the  iuoe  of  the  dabentarei. 
Ha  sdiDitt«d  that  nntil  the  aotion  was  brought  that 
be  had  t^en  no  rtepa  to  repudiate  hu  name  in  oon- 
DMtion  therewith. 

AUhury,  Q.C.,  and  Cave,  for  the  plaiotifb. 
Evf,  Q.C.,  and  Beddail,  for  the  defendant  J.  L. 
Wood. 
The  argument  sufficiently  appears  in  the  judgment, 
Btbbx,  J. — The  plaintiffs  otaim  compenvation  for 
loM  or  damage  alleged  to  h&va  been  sustained  by 
th*m  by  leaaon  of  untrue  statemente  in  a  prospeotns 
si:d  covering  (dicular  on  the  faith  of  whioh  they 
took  certain  debentorfs.  Tbey  ground  their  olaim 
npon  ^tbe  provisions  of  the  Bireotors'  Liability  Act, 
1890.  There  are  two  defendants,  Henry  Wood  and 
J.  L.  Wood,  who  at  the  date  of  the  events  giving  rise  to 
Ihia  claim  were  the  only  directors  of  a  company  oiUIed 
tlie  Wood's  Patent  Brick  Syndicate  (Limited).  The 
defendant  Henry  Wood  put  iu  no  defence,  and 
sgaiost  him  the  plaintiffs  move  for  judgment,  and 
■■  the  averments  in  the  statement  of  claim  are 
admittid,  and  are  saffideDt  to  entitle  the  plaintiffs  to 
Tdief.thtre  must  be  judgment  in  their  favour  aeverally 
for  oompenaation  for  the  loss  or  damage  sottained  by 
raaon  of  the  uutme  statements  contained  in  the 
oovering  letter  and  prospectus  in  the  statement  of 
claim  mentioned,  and  there  mu^t  be  an  inqairy  and 
payment  of  the  amount  found  to  be  dne.  They  are 
alto  entiUed  to  cmts  up  to  and  including  judgment, 
the  rabatqnent  costs  being  reserved. 

laagainst  the  plaintiff  AuKuete  Drincqbier,  counsel 
for  the  defendant  J.  L.Wood  elected  to  call  no  evidence, 
sod  inbmita  that  no  case  ha^  been  made  out. 
As  against  the  remaioiag  plaintiSii  he  has  adduced 
evidence,  and  I  must  therefore  consider  the  case  of 
Angnste  Drincqbier  separately.  [His  lordship  pro- 
cedjsd  to  read  the  provision  a  in  the  Directors' 
IJalMlity  Act  and  to  state  the  facte  of  the  case,  and 
coatiDaed  i]  The  next  quMtion  that  I  have  to  consider 
is,  are  the  statements  to  which  I  have  referred  untrue 
ftetenenta.  I  consider  that  the  statements  in 
the  covering  letter  as  to  the  purchase  of  a  field 
at  Angel-road,  as  to  the  assets  of  the  company 
including  the  fredoM  land  are  nntrue.  ^Hii 
lordship  proceeded  to  enmmarize  the  plaintiff 
DrincqUars  evidence,  and  continued :]  I  was  not 
satisfied  from  the  form  of  the  questions  asked  or  from 
'  the  answers  given  whether  the  witness  quite 
I  ifpreciated  their  meaning,  and  for  that  reason  I  asked 
him  at  the  conclusion  of  his  re- examination  whether 
it  wonld  have  made  a  difference  to  hiui  in  taking 
debentnrea  if  he  had  known  what  the  terms  really 
were  with  reference  to  the  acquisition  of  the  site, 
'  astd  I  explained  to  him  what  the  real  terms  were — 
I  that  ia  to  say,  taking  as  nearly  as  possible  the 
!  words  of  the  agreement  showing  that  an  option 
wonld  have  to  be  exercised  within  a  year,  and 
'£1,000  would  have  to  be  paid,  and  showing  the  way 
ktwbiehthe£l,IKIO  might  bepaid.  He  said  that  it 
would  have  made  a  difference  to  him ;  but  in  reply 
to  the  question,  "What  difference?"  he  replied.  "I 
cannot  answer  what  difference  it  wonld  have  made." 
I  did  not  feel  jnstified  in  further  pressing  the 
'  -matter,  and  the  evidence  rests  there.  I  did  not,  as  I 
feel   justified   in    pressing  the   matter   further 


opon   him,   as   I  might    have  btcn   suggesting    an 

atisvrar ;  bnt  I  must  point  ont  that  he  could  not  have 
'  Bideratood  the  effects  of  the   non-exercise    of    an 

OptkMi  to  pnrohaee  if  he  thought,  nevertheless,  that 
■fce  sbouM  have  th"  gravel  pitn.     There  is  «  pssMgn 

that  I_sbuuld  lik«  to  refer  tu  lu  tl.«  jnHgoiui.t  of  ttin 
in  Arnium  v.  Smith,  41  Ch,  D.  369, 


where  he  says,  "  It  is  an  oil 
snooessful,  to  oroes-exftmine  i 
prospectus  and  ask  him  as 
ment,  what  influence  it  had  i 
it  determined  him  to  enter 
is  quite  fijlaoious.  It  assu 
reads  a  prospectus  and  detei 
the  faith  of  it  can  determi 
parts  of  it  the  effect  prodn< 
can  rarely  be  done  at  uie  tin 
thus  to  analyze  bis  mental  im 
val  of  several  years,  so  as  to 
in  particular  indaced  him  t( 
all  bnt  impossible.  A  persos 
looks  on  it  as  a  whole ;  be  tb 
fine  commercial  speculation 
sttached  to  it ;  he  observt  s 
thinks  favourable,  and  on  t 
conclusion.  You  cannot  ' 
ounoes."  To  my  mind  it 
extremely  diffionlt  thing  for 
shares  or  debentures  npon  tb 
on  being  asked,  "Would  yi 
something  had  been  left  ont 
inF"  to  answer.  And  pmbab 
answer  wonld  be,  "  I  can  hart 
as  I  never  saw  a  pi 
you  mention  in  : 
Drincqbier  believed,  and  w< 
that  a  freehold  site  had  be«i 
that  he  was  deceived.  I  am  < 
)  is  entitled  to  succeed  in  th 
In  regard  to  the  case  of  t 
evidence  is  not  open  to  the  c 
that  of  Angnsts  Drincqbier. 
one  of  them  took  detMntnr 
prospectus  and  covering  lette 
the  effect  of  the  evidence  ad 
defendant  J.  L.  Wood.  Th 
liability  to  which  I  have  rei 
direotor.  nnlessit  is  proved  at 
the  prospectus  was  issued  wi 
consent.  J.  L.  Wood  admitc 
it  into  the  hands  of  his  soliin 
he  never  did  anytbing  to  r 
whioh  bore  his  name.  [Al 
Wood's  evidence  further,  his 
am  satisfied  that  the  defendai 
there  would  be  a  proapeoti 
in  existence  in  ra*  at 
time  when  debenture-holde 
for,  and  that  if  his  evidet 
not  having  seen  it,  before  a 
to  abstain  from  asking  to  se 
t>een  submitted  to  me  in  refer 
being  that  the  Act  na 
prospectus"  and  that  the 
prospectus  on  the  faith  of  wl 
taken — a  oonstruotion  of  the 
And  it  is  further  said  that  I 
others.  Bat  do  evidenoe  wa 
suggestion  made,  except  that 
as  a  possibility,  that  any  othe 
althongh  there  is  some  little  i 
that  a  further  print,  which  s 
exact  acoordance  with  that  pr 
was  executed.  But  it  is  c 
J.  L.  Wood  never  "  forth' 
action  brought,  "  on  becomi 
gave  reasonable  public  noti 
was  so  issued  wiUtout  his  k 
that  after  the  issne  of  the  ; 
before  altotmeot,  be  on  becon 
Btatcment  thtreiu  withdrew  1 
oansed  reasonable  notioe  to 
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drawal  and  of  the  reason  therefor.  I  do  not  consider 
that  a  director  otherwise  liable  under  the  provisions 
of  this  Act,  discharges  himself  from  the  burden 
thrown  upon  him  if  he  can  do  no  more  than  show 
that,  having  become  aware  of  the  insue  of  a  prospectus 
or  notice,  he  deliberately  abstained  from  inquiring  as 
to  its  contents,  and  refrained  from  giving  any  notice. 
It  may  be  that  he  can  repudiate  without  makiog 
inquiry  as  to  the  contents,  and  he  can  certainly  take 
the  more  reasonnble  course,  and  one  more  consistent 
both  with  his  duty  as  a  director  and  an  honest 
man,  of  endeavouring  to  understand  what  state- 
Tiients  have  been  made  for  which  he  is  responsible 
and  then  if  he  finds  that  there  are  untrue  statements 
publicly  put  forward,  forthwith  repudiate  them. 
It  is  quite  true  that  he  had  no  pecuniary  interest  in 
the  company  beyond  his  interest  as  landlord  and 
possible  interest  as  vendor  under  the  agreement,  and 
be  was  content  to  leave  the  preparation  and  issue 
of  everything,  including  the  prospectus  and  any  notice 
that  might  be  issued  to  obtain  money,  to  his  brother 
and  the  secretary,  trusting  in  them.  He  was  not  fully 
acquainted  with  the  provisions  of  the  Act.  But  it  must 
be  understood  that  a  director  who  consents  to  be  a 
director  assumes  a  position  involving  duties  which  can- 
not be  shirked  by  leaving  matters  to  others. 

There  is  one  other  observation  that  I  should  Hke 
to  make  before  I  conclude,  and  that  is  upon  the  ques- 
tion whether  I  took  the  right  view  of  the  meaning  of  the 
rule  under  which  I  allowed  the  case  to  proceed.  I  am 
satisfied  that  in  the  present  case,  so  far  from  working  an 
injustice,  it  has  saved  expense  to  those  parties  by 
whom  the  expense  of  this  litigation  will  have  to  be 
borne.  Under  the  circumstances  I  hold  that  all  the 
plaintiffs  are  entitled  to  judgment  severally  for  the 
amounts  which,  on  the  proper  inquiries  being  taken, 
shall  be  found  due  to  them. 

I  think  that  it  is  only  fair  to  add  that  I  do 
not  look  on  Henry  Wood  as  a  rascaL  I  think 
that  he  was  an  enthusiast  believing  most  firmly 
in  the  patent  which  he  had  obtained,  and  he 
says  that  he  still  thinks  that  the  prospectus  is  all 
true.  I  think  that  he  is  probably  luce  a  good  many 
investors,  extravagantly  sanguine,  and  he  seems  to 
have  taken  the  advice  of  a  layman  with  regard  to  this 
prospectus  who  had  had  something  to  do  with  some 
other  prospectus,  but  I  cannot  relieve  him  of  responsi- 
bility upon  that  account.  With  reference  to  J.  L. 
Wood,  I  will  not  say  anything  upon  the  way  in 
which  he  gave  his  evidence ;  but  apart  from  tiiat,  he 
chose  to  rely  upon  his  brother  Henry,  and  he  cannot 
complain  that  he  has  been  made  responsible. 

Judgment  for  the  plainCtffa. 

Solicitors,  George  Wilhon,  for  Edwards  <fe  Willaon, 
Bamsgate  ;  J,  R.  Pakeman, 


'•) 


Oct.  27. 


Q.  B.  Div. 

(Lord  Russell  of  Eillowen, 

C.J.,  and  Wills,  J.) 

WAimswoETH  BoAKD  OF  WoRKS  {ApvellanU)  V. 

Pretty  {Respondent),  (a.) 

Mtiropolis — Streets — Costermonger — Exposing  for  sale 
on  carriage-way— Metropolitan  Police  Act,  1839  (2  dt 
3  Vict,  c.  47),  «.  60,  sub-section  1  ^Metropolitan 
Streets  Act  Amendment  Act,  1867  (31  &  32  Vict.  c. 
5),  «.  1 — Police  Regulations  of  the  2Sth  of  December, 
1869. 


(a.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 

at-Xiaw. 


By  section  60,  sub-sedirm  7,  o/  2  <fe  3  Vid,  e,  47, 
**  Every  person  who  shall  expose  anything  f*tr  tah 
.  •  •  upon  or  so  as  to  hang  over  any  carriage- 
way or  footway  .  .  .  so  as  to  cause  annoyance  or 
obstruction  in  any  thoroughfare  within  the  MehvpoiiUa 
Pulice  district,  shall  be  liable  to  a  penalty  of  nU  mon 
than  forty  shillings.** 

By  regulation  6  of  the  Police  Begulaiions  dated  the 
2Hth  of  December^  1869,  and  made  under  the  Metropolitan 
Streets  Act  Amendment  Act,  1867,  it  is  provided  iltai 
costermonger s  and  others  and  their  barrows  are  thert^ 
made  liable  to  be  removed  from  any  street  and  pvHie 
way  in  which  they  cause  an  obstruction  to  the  traffic,  or 
where  they  are  an  annoyance  to  the  inhabitants. 

Held,  that  section  60  and  the  above  regulation  do  wA 
cover  the  same  ground,  and  that  section  60  was  ml 
impliedly  repealed  by  the  regulations,  nor  was  the  penaUff 
provided  for  by  the  said  section  superseded  by  H^ern, 

This  was  an  appeal  on  a  case  stated  by  one  ol  the 
Metropolitan  police  magistrates  sitting  at  the  Soath- 
Western  police-court. 

The  respondent,  who  was  a  costermonger,  vii 
summoned  upon  a  complaint  made  by  the  appaUants, 
the  Wandsworth  Board  of  Works,  that  she  had  on- 
lawfuUy  exposed  for  sale  celery  npon  the  cazrisge- 
way  in  a  thoroughfare  so  as  to  cause  annoyance  sod 
obstruction  in  the  said  thoroughfare  contrary  to  the . 
provisions  of  the  Metropolitan  Police  Act,  1839, 
s.  60. 

Upon  the  bearing  of  the  complaint  it  was  proved 
the  respondent  did  expose  celery  for  sale  npon  tbe 
carriage- way  in  Balham  Sgh-road,  which  ii  a 
thoroughfare  in  the  Metropolitan  police  district,  in 
such  a  mannnr  that  she  caused  aunoyance  to  the  in- 
habitants and  obstruction  to  the  traffic  Upon  that 
evidence  the  magistrate  found  as  a  fact  that  she  hid 
exposed  celery  for  sale  npon  the  carriage-way  in  s 
thoroughfare  within  six  miles  of  Charing  Cnw  in 
such  a  manner  as  to  create  obstruction  to  traffic  and 
aunoyance  to  the  inhabitants,  but  he  refused  to  fine 
her  and  dismissed  the  summons  on  the  ground  that 
the  romedy  given  by  regulation  6  of  the  Pjlioe 
Regulations,  28th  December,  1869,  framed  under 
section  1  of  the  Metropolitan  Streets  Act  Amendment 
Act,  1867,  superseded  the  remedy  provided  by  2  &  3 
Vict.  c.  47,  s.  60. 

The  sixth  regulation  provides  that "  costermoDgen, 
street  hawkers,  and  itinerant  traders,  and  their 
barrows,  carts,  and  stalls  are  hereby  made  liablt 
to  be  removed  from  any  street  and  public  way  in 
which  they  cause  an  obstruction  to  the  traffic,  or  whaia 
they  are  an  annoyance  to  the  inhabitants." 

By  2  &  3  Yict.  o.  47,  s.  60,  it  is  provided  tiiai 
« every  person  who,  in  any  street  or  pnhlie  place 
within  the  limits  of  the  Metropolitan  police  dlstiiflt, 
shall  be  guilty  of  any  of  the  following  offmoes,  shall 
be  liable  to  a  penalty  of  not  more  than  forty  ahilliiigB 
for  every  such  offence." 

Sub-section  7  continues :  ''  Every  person  who  ahaD 
expose  anything  for  sale  •  •  •  upon  .or  so  as  to 
hang  over  any  carriage-way  or  footway  .  .  .  lo 
as  to  cause  any  annoyance  or  obstmctioii  in  any 
thoroughfaro." 

By  section  6  of  the  Metropolitan  Streets  Act,  1867 
(30  &  31  Yict.  c.  134V  it  is  provided  that  <*  No  goodi 
or  other  articles  shall  be  alh>wed  to  rest  on  any  foot- 
way or  other  part  of  a  street  within  the  geoenl  hanli 
of  this  Act  or  be  otherwise  allowed  to  cause  ohstne- 
tion  or  inconvenience  to  the  passage  of  the  pnUic  lor 
a  longer  time  than  may  be  absomtelv  neoeesaiy  for 
loading  or  unloading  such  goods  or  other  articlei.'* 

« Any  person  doing  any  act  in  oontr&ventioa  of 
this  section  sha]l  be  liable  for   each   offence  \o  % 
I  penalty  not  exceeding  forfy  shillingB." 
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HOOSB  OF  LOBDB. 


Hlo)  bj  tbe  HetropoIitBn  Streets  Aot  Amendment 
Act,  1867  (31  ft  32  YiCt.  a,  d],  i.  1,  it  is  provided  that 
"The  nxth  section  of  the  M«trop(Mitui  Streets 
Act,  186T,  pTohibftiiig  the  deposit  of  goods  in  the 
■trtda  ahaO  not  apply  to  oostwrnongers,  street 
hiwkers,  or  itineraiit  traders  so  long  m  they  oarty  on 
tbartmnneas  in  acoordance  with  the  regnl^ions  nom 
tJDwto  time  made  by  the  Conunissioiier  of  Police  with 
tbstpproval  of  the  Secretary  of  State." 

The  questions  for  the  opinion  of  the  ooort  were 
whtther  section  60,  mb-section  T,  of  2  &  3  Tiot.  o.  47, 
wu  impliedly  repealed  or  soperseded  by  the  Folioe 
ficgolafions  of  the  28th  of  December,  1869,  and 
whether  the  magistrate's  deoiBioii  was  right  in  taw, 

Soraet  Avory,  for  the  appellants. — The  magistrate 
WH  wrong  in  not  oonTiotm^  the  respondent.  The 
police  regulation  in  qnesbon  did  not  impliedly 
lepul  or  Biroersede  section  60,  snh'Saotion  7,  of  2  ft  3 
Vict  c.  47. 
No  one  appeared  for  the  respcmdrait. 
Lord  BU88ZLL  OF  KiLLOWSN,  CJ.— I  am  of 
opinion  that  this  appeal  must  be  allowed.  There  is 
BO  ground  for  saying  either  that  section  60,  sub- 
notion 7,  of  2  &  3  YioL  o.  47  is  impliedly  re- 
pealed by  the  regulations  of  the  28th  of  December, 
1869,  or  that  the  sixth  of  these  regulations 
wpatsedea  the  remedy  provided  by  section  60.  The 
itstnte  and  the  regnlations  do  not  oover  the  same 
gcoond.  Section  60  provides  that  every  person 
rto  shall  expose  anything  for  sale  npon  an^  carriage- 
way so  as  to  cause  annoyanoe  or  oMtmotion  in  any 


and  their  barrows  are  liable  to  be 
removed  from  any  street  and  pnblio  way  in  whioh 
they  cause  ao  obstruction  to  the  trafOo  or  an  annoy- 
anoe  to  the  inhabitants.  For  these  reasons  I  am  of 
opinion  that  the  magistrate's  deoisioa  was  wrong  in 
point  of  law,  and  the  appeal  mtut  be  allowed.  The 
ease  will  be  remittod  to  ^e  magistrate  to  conviot. 

Wills,  J. — I  entirely  agree. 

Oik  rtmitted. 

SdidtOTB  for  the  appellanta,  W.  W.  young  &  Son. 


jiQimsr  Of  %m1is. 


Prom  C.  A.  I  Tw«   s 

[England),  j  ^^'  ', 

Attobhbt-Qknseal  v.  Bssch.  (a.) 
Ijiland  rawniM — Eilate  dutt/ — Prtmerty  paningon  dealh 
— SeOiemati — Surrender  of  U/e  ettate  to  remainder- 
Man— Finance  Act,  1894  (67  A  68  Tid.  c.  30),  m.  1, 
2  [tuh-tedion  1  (b) ),  3,  7  (»u6-««c<ion  7). 
A  ienaitt  far  life  (toio  died  in  1896),  more  than  twelve 
wiontht  before  her  death,  lurrendered  her  life  inltrett 
certain  trutt  properti/,  $o  at  to  merge  her  life  ettate 
tie  imttudiatt  rtvertioner,  who  then  became  abiolulely 
entitled. 

Hdd,  thai,  upon  the  death  of  the  tenant  for  life. 
property  patted   on   her   death  within  the   meaning  of 
letiim   2,  tub-tecfion  1  (b),  of  the  Finance  Act,  1694, 
md  ettate  doty  ujoi  not  payable, 

Decitioa    of  the   Court  of  Appeal  (46   W.  B.  435, 

[1898]  2  Q.  B.  147)  affirmed. 

This  waa  an  ^peal  from  ao  order  of  the  Court 


of  Appeal  (A.  L.  Smith,  Chitty,  and  Collins,  L.JJ.) 
reported  46  W.  &.  435,  [1898]  2  Q.  B.  147,  rsversing 
the  judgment  of  the  Queen's  Bench  Division 
(Pollock,  B.,  and  Eidley,  J.).  46  W.  E.,  p.  44,  [1897] 
2  Q.  B.  535,  npon  an  information  by  the  Attorney - 
General  claiming  estate  duty  under  the  Finanoe  Act, 
"194. 

The  facts  are  set  oat  at  length  in  the  report  of  the 
case  in  the  Qaeen's  Bench  Division.  Shortly  they 
are  as  follows  : 

Hrs.  Beech  was  entitled  under  her  marriage  settle- 
ment to  the  income  of  real  and  personal  property  for 
life,  with  remainder  to  her  son  Howard  Beeoh 
abBolut«ly. 

In  1894  she  by  deed  surrendered  her  life  interest  in 
the  prop^iy  to  the  trustees  of  the  settlement  to  the 
end  and  intent  that  her  life  interest  might  merge  in 
the  interest  in  remainder  of  her  son  Howard  B>eeoh. 
Upon  the  snrrender  of  this  life  interest  to  Howard 
Beeoh,  he  became  absolnte  owner  of  the  property. 

Sirs.  Beeoh  died  in  August,  1896,  npon  whose  death 

itate  duty  was  claimed. 

The  Court  of  Appeal  had  held  that  the  duty  was 
not  payaUe. 

The  Crown  appealed. 

By  the  Finanoe  Aot,  1894,  s.  1:  "Intheosseof 
every  person  dying  after  the  commencement  of  this 
part  of  this  Act  there  shall,  save  as  hereinafter 
expresslv  provided,  be  levied  and  paid,  npon  the 
pnndpal  value,  ascertained  as  hereinafter  provided, 
of  all  property,  real  or  personal,  settled  or  not  settled, 
which  passes  on  the  death  of  such  person,  a  duty, 
called  estate  duty,    ,    .    ," 

By  section  2,  sub-section  1  :  "  Property  passing  on 
the  death  of  the  deceased  shall  be  deemed  to  indnde 
the  property  following — that  is  to  say  :...(&) 
Property  in  which  the  deoeoeed  or  any  other  pereon 
had  an  interest  oeasing  on  the  death  of  the  deceased, 
to  the  extent  to  which  a  benefit  aocrues  or  arises  by 
the  cesser  of  suoh  interest.     .    .     ." 

By  section  7,  sub-section  7:  "The  value  of  the 
benefit  aocming  or  arising  from  the  cesser  of  an 
interest  oeasing  on  the  death  of  the  deceased  shdLl, 
(a)  U  the  interest  exl«nded  to  the  whole  iuoome 
of  the  property,  be  the  pnndpal  value  of  that 
property.    .    .    ." 

air  B.  E.  Webtter,  A.G.,  Sir  J{.  T.  Jteid,  Q.C., 
Sir  B.  B.  FM>'S;  S.O.,  and  Vaugltati  Hawhint,  for 
Ute  appellant. — Tike  duty  is  leviaUe  under  section  1. 
What  IS  the  natural  meaning  of  these  words,  "  All 
settled  propOTty  which  passes  on  the  death  of  the 
person '  ?  We  say  it  is  the  ordinary  devolution  of 
property,  i.e.,  when  s  different  interest  arises.  The 
scheme  of  the  Act  so  intends.  A  sucoession  takes 
place  when  a  different  person  takes.  Dae  effect  has 
not  been  given  to  the  words  of  the  Aot  considered 
apart  from  surrender.    Os  the  dropping  of  the  lite, 

the  r™-"''"'"™""  "1*'  ■-  =-' '  -'-  s.  _ 
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House  of  Lobdb. 


Attorney-Gbneraii  v.  Beboh. 


House  of  Lobiw. 


Cozens- Hardy,  Q.C.,  Levett,  Q,C.,  W.M,  Spence,  and 
Austen  Cartmell,  for  the  respondents,  were  not  heard. 

Earl  of  Halsbxtby,  L.C.— In  this  case  I  confess  I 
have  not  been  able  to  entertain  any  doubt  that  the 
judgment  of  the  Court  of  Appeal  is  right,  and  that  the 
judgment  of  the  Dinaional  Court  was  erroneous. 

The  real  difficulty  I  have  in  this  case  is  in  speaking 
with  sufficient  precision  and,  at  the  same  time,  proper 
respect  towards  the  argument  that  has  been  addressed 
to  us.  I  do  not  deny  the  ingenuity  with  which  it  has  been 
sought  to  invest  ordinary  language  with  some  extra- 
ordinary and  subtle  meaning  which  I  have  not  always 
been  aUe  to  follow.  The  subject-matter  seems  to  me 
to  be  clear  enough.  The  Finance  Act,  1894,  is  a 
statute  which  is  intended  on  the  face  of  it  to  impose 
a  tax  upon  property  passing  on  death ;  that  is  the 
meaninff  of  the  statute,  that  is  what  it  pmports  to  do ; 
andinSiis  case  I  do  not  see  that  any  property  did 
pass  on  the  death.  That  seems  to  me  to  be  we  whole 
case.  I  am  unable  to  follow  any  other  proposition. 
It  is  said,  indeed,  that  there  was  a  life  estate,  and 
that  when  once  a  settlement  has  been  made,  it  is  sup- 
posed to  fasten  and  stamp  upon  every  life  estate  that 
may  be  comprehended  within  it  an  indelible  obligation 
to  pay  estate  duty  at  some  time  or  another.  That 
does  not  seem  to  me  to  be  the  natural  meaning  of  the 
words.  What  the  statute  is  intended  to  make  liable 
to  pay  duty  is  tiie  succession  by  one  person  from 
another  upon  death;  I  do  not  say  necessarily  from 
the  person  who  has  died — ^there  may  be  such  a  thing, 
of  course,  as  a  succession  by  reason  of  the  death  of  a 
person  not  immediately  the  former  owner  of  the 
property  in  popular  language — ^but  some  death  settled 
between  the  parties  as  &e  period  at  which  the  estate 
should  vest. 

But  that  being  the  meaning  of  it,  let  us  see  what 
the  ftusts  are  here.  I  assume  for  the  purpose  of  what 
I  am  about  to  say  that  the  twelve  months'  Hmit  is 
out  of  the  question.  It  is  out  of  the  question  for  two 
reasons.  First,  because,  as  a  matter  of  fact,  the 
period  was  longer  than  twelve  months  when  the 
particular  conveyance  which  is  now  sought  to  be 
charged  with  the  duty  was  made ;  and,  according  to 
Sir  Bobert  Beid,  who  has  said  a  good  deal  to  induce 
one  to  take  that  view,  his  view,  at  all  events,  is  that  it 
is  out  of  the  question  for  another  reason,  which  I  will 
not  stop  to  consider,  because  it  may  prejudice  future 
inquiries  if  I  express  any  opinion  upon  it ;  but  that 
being  so,  the  question  here  is  whether,  upon  a  con- 
veyance inter  vivos  of  the  interest  that  the  mother 
possessed,  that  falls  within  the  language  of  the 
statute,  '*  property  passing  by  death."  Again  I  say  I 
agree  with  a  great  deal  that  has  been  said  about  the 
language  which  is  intended  to  be  understood,  and 
has  been  used  as  language  to  be  understood  by 
ordinary  people,  and  not  in  a  technical  sense.  When 
the  moUier  had  passed  her  life  estate  by  a  conveyance 
inter  vivos  to  her  son,  would  anybody,  untainted  by 
teohnical  views,  have  said  that  that  estate  passed  from 
the  mother  to  her  son  upon  death?  Death  had 
nothing  to  do  with  it.  The  moment  that  conveyance 
was  made  the  son  was  completely  master  of  the 
situation,  and  he  might  have  sold  the  property  the 
yery  next  day.  That  seems  to  me  to  dispose  of  the 
question  under  section  1. 

Then  in  what  other  sense  has  it  passed  on  the 
death?  It  is  said  that  there  is  certain  property 
which  is  to  be  deemed  to  pass.  It  seems  to  me,  from 
what  I  have  already  said,  that  it  is  very  manifest  that 
the  Legislature  had  good  reason  to  use  those  words 
"shall  be  deemed  to  pass,"  because,  takiog  the  case 
I  hare  already  illustekted,  where  the  death  is  the 
point  of  time  at  which  the  new  estate  shall  vest, 
euthough  it  does  not  pass  from  the  one  to  the  other  in  a  j 


■ 

certain  sense,  yet  death  is  the  point  of  time  at  vbiok 
the  estate  is  to  pass  from  the  one  to  the  other,  and 
therefore  it  is  deemed  to  pass  within  the  meaomg  d 
the  statute. 

I  think  this  is  the  whole  question.    I  cannot  argue 
it  any  further  because  it  seems  to  me  to  speak  lor 
itself.     It  is  not  necessary  here  to  say  that  taxing 
Acts  must  be  precise  and  particular,  and  that  the 
object  of  taxation  has  to  be  ascertained,  because  I  am 
really  unable  to  fix  upon  any  words  which  erea  hj  i 
any  doubtful  construction  can  make  the  tax  pavaUe  I 
under  these  circumstances.    It  appears  to  me  that  it  | 
would  go  to  the  root  of  the  whole  principle  of  tin 
statute  itself.    The  scheme  of  the  Act  (which  Iqmte 
agree  is  a  phrase  quite  proper  to  be  used,  mm  iaj 
re8X)ect  of  a  taxing  Act)  is  to  inflict  taxation  i^. 
property  passing  on  death;   and  the  one  priMipbl 
which  seems  to  me  to  dispose  of  the  whole  of  the  can ! 
is  that  here  there  is  no  property  passing  on  deathit 
all;  death  has  no  more  to  cto  wim  it  than  any  other i 
immaterial  circumstance  in  the  case.    That  whkih 
passed  the  property,  which  did  operate  upon  tiiel 
property  that  passed,  was  the  conveyanoe  ifUer  vim 
which  vested  the  property  passed  in  the  penoa  to] 
whom  it  was  conveyed,  perfectly  indepenaently  of,j 
and  having  no  relation  to,  the  death  at  all. 

In  these  circumstances  it  appears  to  me  that  the 
judgment  of  the  Court  of  Appeal  was  perfectly  iigbt,j 
and  this  appeal  ought  to  be  dismissed  with  costs. 

Lord  Watson. — ^This  is  not,  according  to  my  , 
hension,  a  very  large  question ;  it  may  be  huge  m 
scope,  but  it  certainlv  depends  upon  consideE 
which  are  very  shorUy  stated  in  the  statute 
which  the  appellants  seek  to  interpret.  The  arga-j 
ments  used  in  support  of  their  contention  have 
very  subtle,  very  ingenious,  and  on  the  who! 
excepting  in  their  result — ^very  satisfactory;  hot 
certiunly  do  not  see  my  way  to  pladng  upon  an; 
taxing  statute  so  wide  an  interpretation  as  has  bea 
submitted  for  our  approval  by  uie  present  Attomej 
General  and  his  predecessor  in  office. 

I  think  the  case  lies  exactly  where  my  noble 
learned  friend  on  the  woolsack  has  stated  it.    The 
is  one  which  grants  to  Her  Miqesty  a  right  to 
tion,  whi(^  is  to  be  levied  in  the  case  of  any 
dying  "  upon  the  principal  value  of  all  propor^, 
or  persons,  settled  or  not  settled,  which  passes  obl 
death  of  such  person."    Taking  these  words  hj  " 
sdves,  the  construction  of  the  taxing  dauae  wt 
think,  necessarily  be  somewhat  more  limited 
follows  from  the  terms  of  the  next  section — secftiaa 
— ^which   enlarges   the    scope   of    the    danse. 
apparently  was  anticipated  that  a  court  of  law  mij 
place  upon  these  words,  "  which  passes  on  the 
of  such  person,"  a  construction  limited  to  pi 
which  passed  in  the  ordinary  sense  of  the  term 
the   deceased  into  the  possession  and  property 
another  person  after  his  death.    But  seotion  2  of 
statute  widens  that  interpretation  very  much,  for 
extends  it  to  aU  cases  where  the  survivor  of 
deceased  derives  a  succession,  or,  I  should  say  ral 
derives  a   benefit  by  reason  of  the   death  of 
deceased,  dependent  upon  and  emerging  upon 
death  of  the  deceased. 

The  present  case  is  said  to  fall  within  m£ 
1  {b)  of  section  2.    I  only  read  the  first  part  of 
the  rest  is  inapplicable.     ''  Property^  in  which 
deceased  or  any  other  person  had  an  intereet 
on  the  death  of  the  deceased  to  the  extent  to  wl 
a  benefit  accrues    or  arises  by  the  cesser  of 
interest."    There  are  two  points  in  that  dnflnition 
reg^urd   to   which    the   present   case   utterly 
'<  Property  in  which  the  deceased  or  any  other 
had  an  interest  ceasiug  on  the  death  of  the 


Tol.  XLVJU.      [jtob.  36,  i8n.j 


THE  WEEKLY  REPORTER. 


259 


HOUSB  OF  LOBDS. 


Attobnby-Gbnbrax.  v.  Bbioh. — In  bb  H.  P.  Thomas. 


COITBT  OF  AfPBAL. 


-4ttt  18,  an  interest  inhim  or  her  at  his  or  her  death 
vUch  did  not  oeaae  except  with  his  or  her  lifetime. 
With  resard  to  the  property  in  question  here,  it  is  a 
right  of  life  rent  whidi  was  not  in  the  deceased  at  the 
time  of  her  death;  she  had  parted  with  it  months 
before,  and  accordingly,  having  so  parted  with  it  by  a 
deed  inter  vivos,  it  follows  that  in  the  words  of  uie 
remazDing  part  of  the  definition  no  benefit  accrued  or 
iroee  by  the  cesser  of  her  interest. 

It  is  said  that  the  succession — the  fee  which  was 
taken  by  the  reroondent — was  taken  by  him  under 
the  ffettiement.  That  is  true ;  but  it  was  not  taken 
by  him  in  such  circumstances  as  to  render  it  a  succea- 
non  or  interest  which  was  liable  to  taxation  under 
tbe  Act  with  which  we  haye  to  deal. 

For  these  reasons  (I  do  not  require  to  sav  more)  I 
entirely  concur  with  the  judgment  moved  by  the 
Lord  Chancellor. 

Lord  ASHBOTTBITB. — I  concur  with  my  noble  and 
leuned  friend  on  the  woolsack.  This  is  a  taxing  Act, 
and  it  is  essential  to  aee  that  the  tax  is  expreasly 
imposed,  that  the  subject  is  not  taxed  without  dear 
wcffds,  and  that  the  natural  construction  is  given  to 
the  words  used.  Here  the  express  words  do  not 
npport,  but  contradict  the  Orown's  contention,  for 
aa  a  fact  nothing  passed  on  the  death  of  the  tenant 
for  life.  Practically,  the  argument  for  the  Crown 
requires  the  alteration  of  the  words  of  the  statute  so 
aa  to  include  the  case  of  a  tenant  for  life  who  had 
pRvionaly  had  an  interest  which  had  ceased,  not  on, 
tmt  before  the  death.  Indeed,  the  argument  requires 
not  only  the  alteration,  but  the  insertion  of  words 
fiiat  the  life  intereat  should  be  deemed  to  continue 
down  to  tiie  death,  notwithstandingprevious  surrender, 
conveyance,  or  merger. 

I  think  that  the  order  of  the  Court  of  Appeed  is 
quite  right. 

Lords  Hacnaohten  and  Morbis  concurred. 

liord  8hakd. — I  also  concur,  and  I  have  only  to 
add  that,  ooncurriuff  aa  I  do  with  what  has  fallen 
fram  all  your  lordships,  I  think  the  reasons  given  by 
the  Court  of  Appeal,  by  Smith  and  Chitty,  L.JJ.,  are 
entirdy  satisfactory,  and  make  the  decision  of  the 
question  quite  dear. 

Lord  Dayby. — I  also  concur,  and  it  is  really 
sniBdent,  so  far  as  section  1  is  concerned,  to  sav  that 
this  was  not  settled  property  at  the  date  of  the  death, 
and  that  it  did  not  pass. 

I  only  desire  to  add  that  when  the  cestuis  que 
tnutent  under  a  settiement  become  absolutely  entitled 
in  posaession  to  the  truat  funds,  with  power  to  dis- 
pose of  the  trust  funds  without  the  consent  of  any 
other  parties,  the  settlement,  according  to  every 
rule  and  doctrine,  is  at  an  end.  The  trustees  are 
/uneU  officioj  they  have  no  longer  any  duties  to 
perform,  they  have  no  longer  any  interest  to  protect ; 
their  position  is  exdusively  that  of  bare  trustees  for 
the  persons  absolutely  entitled,  and  whether  those 
pcBBons  absolutely  entitied  choose  to  get  in  the  out- 
standing legal  estate,  or  do  not  care  to  get  in  the 
legal  estate,  cannot  make  the  faintest  difference  in 
their  position  as  absolute  owners  with  power  of  dealing 
with  the  estate;  and  it  is  a  complete  fallacy,  in  my 
opinion,  to  say  that  the  respondent  in  the  present 
ease  was,  after  he  took  a  surrender  of  his  mother's 
Hie  interest,  the  owner  of  two  separate  interests.  He 
was  tlw  absolute  owner  of  the  property,  and  one 
cannot  be  more  than  the  absolute  owner  of  the 
property.  There  is  no  single  test  of  absolute  owner- 
ahq>  tluit  can  be  applied  to  his  position  at  that  date 
iHudi  shows  that  ne  was  in  any  degree  other  than 
tlie  alMolnte  owner  of  the  property.  If  he  was  the 
afaadlnte  owner  of  the  property  before  his  mother's 


death,  he  remained  absolute  owner  of  the  property 
afterwards,  and  there  was  no  passing  of  the  estate — 
that  is,  no  change  of  ownership  by  reason  of  her 
death. 

This  is  not  a  mere  technical  doctrine,  it  is  the  ex- 
pression of  a  fact.  A  man,  it  may  be,  had  a  convey- 
ance from  half-a-dozen  persons,  but  from  whomsoever 
he  derives  his  title,  however  many  be  the  persons  who 
join  in  conveying  to  him,  if  be  has  got  the  absolute 
ownership  he  is  the  owner  of  one  estate  or  interest—- 
namely,  the  ownership  in  fee  of  real  estate,  or  absolute 
owner  of  personal  estate. 

W\^  regard  to  section  2  it  may  be  said  Tas  Sir 
Bobert  Beid  in  particular  argued)  that  although  this 

Sroperty  did  not  pass,  it  is  to  be  deemed  to  paw.  I 
o  not  differ  from  what  has  been  already  said  as  to 
the  construction  of  that  section.  It  appears  to  me 
shortiy  upon  that  section  that  neither  the  deceased 
nor  any  other  person  had  an  interest  ceasing  at  the 
death  of  the  deceased  at  the  time  when  the  du^ 
attached-— namely,  the  death  of  the  deceased ;  and  it 
also  appears  to  me  that  no  benefit  can  be  shown  to 
have  accrued  or  arisen  in  any  form  whatever  to  the 
respondent  by  the  cesser  of  that  interest.  That  seems 
to  me  to  dispose  of  the  case. 

With  regturd  to  the  difficultiea  raised  by  Sir  Bobert 
Beid  as  to  the  fearful  consequences  of  evasion  which 
this  decision  would  lead  to,  I  am  not  convinced  that 
he  takes  a  right  view  of  the  construction  and  effect  of 
section  2,  sub-section  1  (c) ;  but  it  is  not  necessary  to 
express  any  opinion  whatever  about  that,  and  I 
abstain  from  doing  so.  It  may  be,  even  if  he  is 
right,  that  the  point  was  overlooked  by  Parliament, 
or  that  Parliunent  thought  that  section  2,  sub- 
section 1  (c),  would  hit  it  and  were  miataken ;  but  in 
either  case  I  cannot  see  tiiat  it  can  in  any  way  affect 
the  construction  to  be  put  upon  this  Act. 

Lord  Ludlow.— If  this  taxing  Act  is  to  be 
interpreted  and  read  according  to  established 
prinaples,  and  if  there  is  to  be  given  to  the  words 
used  in  it  their  ordinary  popular  meaning,  I  can  only 
say  that  I  have  not  the  slightest  hesitation  in  coining 
to  the  condusion  that  the  judgments  of  the  Court  of 
Appeal  were  perfectly  right ;  I  concur  with  them,  and 
I  am  unable  to  agree  with  the  decision  of  the  Divisional 
Court. 

Appeal  dismissed. 

Solidtors  for  the  appellant,  Solicitor  of  Inland 
Revenue. 

Solidtors  for  the  respondents,  Bell,  Steward^  May,  d: 
How, 
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Yaughan  Williams,  L.JJ.)     ) 

In  re  H.  P.  Thomas. 
Ex  parte  Thb  Shbbiff  of  Middlbbbz.  (a.) 

BankruptcySxecution— Sheriff* 8  right  to  poundage — 
Goods  seized  hit  not  sold— Sale  stopped  hy  official 
receiver— Bankruptcy  Act,  1890  (53  A  64  Viet,  c.  71), 
«.  11,  suh-section  \— -Order  as  to  Fees  {Slst  Auguet, 
1888)  under  the  Sheriffs  Act,  1887  (60  <fc  61  Vict, 
c.  66). 

A  sheriff  who  hcu  seized  goods  under  a  Judgment,  hut 
?ias,  hy  notice  of  a  receiving  order  and  a  request  {under 

(a.)  BeportedbyB.  C.  Maokenzib,  Eaq.,  Barrister- 

at-Law. 
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section  11  0/  the  Ba/nJeruptcy  Act,  1890)  to  deliver  the 
goods  to  the  officicU  receiver^  been  prevented  from  sdling, 
ia  not  entitled  to  poundcige. 

Appeal  from  the  Qaeen's  Benoh  Division  (Wright 
and  Darling,  JJ.). 

In  March,  1898,  the  Sheriff  of  Middlesex,  under  a 
writ  of  execution  issued  in  an  action  in  which  the 
debtor,  H.  P.  Thomas,  was  defendant,  seized  goods 
belonging  to  the  debtor.  The  sale  of  the  goods  so 
seized  was  duly  adrertised  to  take  place  on  the  31st 
of  March,  1898;  but  on  the  29th  of  March  the 
official  receiver  served  the  sheriff,  who  was  still  in 
possession,  with  notice  that  a  receiving  order  had 
been  made  against  the  debtor,  and  further  requested 
him  (in  pursuance  of  section  11  of  the  Bankruptcy 
Act,  1890)  to  deliver  the  goods  to  the  official  receiver. 
The  sheriff  did,  accordingly,  deliver  up  the  goods. 
Afterwards  the  sheriff  sent  in  to  the  debtor's  trustee 
in  bankruptcy  a  bill  of  charges  which  included  a 
chaige  for  poundage.  On  taxation  the  registrar  of 
the  Edmonton  Oounty  Oourt  disallowed  the  diarge  for 
poundage. 

The  question  turned  upon,  first,  sub-section  1  of 
section  11  of  the  Bankruptcy  Act,  1890 ;  and, 
secondly,  the  order  made  under  the  Sheriffs  Act, 
1887  (60  &  51  Vict.  c.  55),  which  is  set  out  in  the 
Annual  Practice  for  1899,  vol.  2,  pp.  236-239. 

The  former  enacts  that  ''where  any  goods  of  a 
debtor  are  taken  in  execution,  and  before  the  sale 
tiiereof  or  the  completion  of  the  execution  by  the 
receipt  or  recovery  of  the  full  amount  of  the  levy, 
notice  is  served  on  the  sheriff  that  a  reoeivinff  order 
has  been  made  against  the  debtor,  the  sheriff  uiall,  on 
request,  deliver  the  goods  and  any  money  seized  or 
received  in  part  satisfaction  of  the  execution  to 
the  official  receiver,  but  the  costs  of  the  execution 
shall  be  a  first  charge  on  the  goods  or  money  so 
delivered,  and  the  official  receiver  or  trustee  may  sell 
the  goods,  or  an  adequate  part  thereof,  for  the 
purpose  of  satisfying  the  charge."  The  latter  pro- 
vides that  *'  sherifrs  poundage  and  the  fee  for 
delivery  of  the  writ  to  tne  under-sheriff  shall  be  the 
same  as  before  the  making  of  this  order  "  (item  No. 
11);  that  ''the  foregoing  fees,  numbered  .  .  . 
11,  shall  be  levied  in  every  case  in  which  an  execution 
is  completed  by  sale " ;  and  that  "  where  an  execu- 
tion is  .  .  .  stopped  t^e  fees  under  this  order  shall 
be  paid  by  the  person  ...  at  whose  instance  the 
sale  is  stopped." 

The  county  court  judge  reversed  the  decision  of  the 
registrar,  and  allowed  the  poundage. 

The  trustee  in  bankruptcy  appeakd  to  the  Divisional 
Court,  which  reversed  the  decision  of  the  county 
court  judge  and  restored  that  of  the  registrar,  but 
gave  leave  to  appeal. 

The  sheriff  appealed  to  the  Court  of  AppeaL 

Muir  Mcuikenzie,  for  the  appeal. — Poundage  is  part 
of  the  "costs of  the  execution"  within  section  11  of 
the  Bankruptcy  Act,  1890.  Poundage  is  the  only 
remuneration  allowed  to  the  sheriff,  except  the  fee 
for  seizure,  and  is  payable  when  the  money  is  obtained 
without  a  sale  :  Madeley  v.  Oreenwood,  42  Solicitors' 
Journal,  34.  [Lindlet,  M.R. — Under  the  old  law 
poundage  was  not  allowed  unless  there  was  a  sale : 
Sfieary  v.  Abdy,  1  Ex.  D.  299,  24  W.  B.  Dig.  262.] 
The  person  who  "stops"  a  sale  is  liable  to  pay 
poundage.  Here  the  official  receiver  stopped  the  sale 
by  his  request  to  deliver  the  goods,  and  the  trustee 
must  pay.  Mere  notice  that  a  receiving  order  had 
been  made  would  not  have  stopped  it:  Trustee  of 
Wodford^s  Estate  v.  Lwy,  40  W.  E.  483,  [1892]  1 
Q.  B.  772,  at  pp.  779,  781,  782.  The  two  cases  which 
seem  to  be  against  me,  MUes  v.  Harris,  12  C.  B.  N.  S. 
650,  10  W,  E.  C.  L.  Dig.  67 ;  and  /n  re  Ludford,  33 


W.  E.  152,  {sub.  nom.  In  re  Ludmare)  13  Q.  B.  D.  415, 
are  distangnishable,  because  they  were  before  the 
order  as  to  fees  of  the  31st  of  August,  1888  (Ajmul 
Practice,  1899,  voL  2,  pp.  236-239) ;  sod  floms  o{ 
the  observations  of  the  judges  there  are  in  my  hYoni. 
In  re  Harrison,  Ex  parte  Sheriff  of  Essex,  41  W.  B. 
512,  [1893]  2  Q.  B.  HI,  was  a  decision  on  a  diffonoii 
fee  (the  possession  money). 

He  also  referred  to  £ee  v.  Dangar,  40  W.  B.  4({9 
[1892],  2  Q.  B.  D.  337. 

J,  Z>.  Crawford,  tor  the  trustee  in  bankraptc/,  was 
not  called  upon. 

liiKDLSY,  M.E. — ^It  i^pears  to  me  that  the  dednon 
appealed  from  is  perfectly  correct.    First  of  all,  let 
take  this  case  apart  from  the  rules  about  the 


us 


sheriff's  fees  which  were  made  under  the  Act  of  1887. 
Apart  firom  those  rules  the  sheriff  has,  to  my  mind, 
no  case  at  alL    Tliat  is  as  plain  as  anything  in  Isv 
can  be.    The  sheriff  has  seized,  no  doabt,  bat  fas  has 
not  sold ;  and,  as  he  has  not  sold,  he  is,  by  ths  law 
which  had  been  settled  for  years,  not  ebtitlad  to 
poundage.    I  know  that  there  is  a  qnalificatuRi  upon 
that  doctrine  of  law  where  the  sheriff  has  seixed,  tnd 
where,  although  he  has  not   sold,  the  court  fan 
regurdedhim  as  having  produced  the  money  wfaidi 
has  been  obtained  by  the  execution  creditor.    As  to 
the  case  of  Madeley  v.  Greenwood,  if  in  that  case  the 
execution  creditor  did  not  get  his  money  I  shodd 
think  that  the  decision  was  wrong ;  if  he  did  get  it, 
the  decision  may  be  riffht.     But  apart  from  thit 
consideration  that  the  uieriff  produced  the  money 
received  by  the  execution  creditor — a  considsEaiioo 
which  we  have  not  to   consider  here,  beoaose,  of 
course,  nobody  here  has  got  any  money  through  the 
sheriff's  action — ^I  say  a^^ain  that,  unless  the  roles  of 
1888  make  a  difference  m  his  favour,  the  sheriff  hss 
no  case  at  sU.    That  is  consistent  with  the  deotfioa 
in  Miles  v.  Harris.     Mr.  Muir  Mackenzie,  for  the 
appellant,  contends  that  the  order  of  1888  is  mois 
beneficial  to  him  tiian  the  old  law  was.    We  mo^ 
look    at    that,    of    course.       [EGs    lordship   read 
the  material  parts  of  the   order,  and  pro<^ed:] 
There  is  not  a  word  to  direct  that  the  sheriff  shall  be 
entitled  to  poundage  when  he  does  not  sell;  t^ 
language  rather  shows  that  the  Bule  Committee  did 
not  mean  to  interfere  at  all  vrith  the  right  to  noimd- 
age.    What  they  say  does  not  assist  the  aroellsnt  in 
any  way  whatever.    The  risht  of  the  sheriff  to  what 
is  called  poundage  is  siven  by  a  statute  of  Elizabeth, 
and  poundage  is  payable  to  the  sheriff  only  on  a  sale, 
or  possibly  on  the  realization  of  mcHiey  by  a  aeispre 
without  a  sale;  but  here  there  was  no  sale.    I  think 
that,  having  regard  to  the  case  of  The  Trutiee  of 
Woolford*s  Estate  v.  Lwy,  Mr.  Muir  Mackenzie  is 
right  in  saying  that  the  official  receiver,  or  Thomas'i 
trustee  in  bankruptcy,  whoever  it  was  that  served  the 
sheriff  with  the  notice  and  the  request  to  deliver  the 
goods,  did  '*  stop  the  sale."    But  that  does  not  csoT 
the  appellant  through,  for  what  is  to  be  paid  is  "  w 
fees  under  this  order."    Now,  that  osuinot  mean  th^ 
all  the  fees  enumerated  in  the  order  are  to  be  peid 
whether  they  have  beefi  earned  or  not ;  that  woold 
be  nonsense.    What  must  be  meant,  because  it  is  the 
only  sensible  construction,  is  that  sndh  fees  as  have 
been  earned  up  to  the  time  of  the  stoppage  of  the  sals 
are  to  be  paid;  unless  we  are  to  go  the  prepoetecose 
and  absurd  length  of  saying  that  all  the  ''  loregoisg 
fees  "  are  to  be  paid  whenever  the  execution  has 
been  stopped.  , , 

I  think  we  cannot  decide  in  Mr.  Muir  Mackenzie  1 
favour.    The  appeal  must  be  dismissed. 

BiGBT,  L. J.— I  agree.  I  do  not  think  that  the 
exceptional  cases  in  which  the  sheriff  had  his  pound- 
age though  he  had  not  sold— where,   namely,  the 
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flumey  had  been  obtained  by  the  faot  of  his  taking 
ponMrion— ought  to  be  tmted  as  gOTeming  the 
pNMntoase. 

VAXJGHAJr  WiLLiAHS,  L. J.,  Said :  The  sherifTs 
poimdage  is  a  fee  which  is  given  by  a  statute  of 
Qoeen  Elizabeth.  Now,  the  words  of  that  statate 
did  leave  an  open  qaestion,  beoanse  the  ezpressioa 
TI8  simply  « levy,  or  extend  and  deliver  in  exeou- 
tkni/'  But  it  was  decided— although  I  cannot  give 
thfi  name  of  the  case,*  I  am  certain  it  was  decided — 
«f«n  earlier  than  the  case  of  M%le$  v.  Harris,  which 
was  cited  to  us  this  moniing,  that  '*  levy  "  in  that 
Btstate  meant  turning  the  goods  into  moii«y  ;  and  in 
JfiZef  V.  HarrU  itself  Erie,  C.J.,  when  he  comes  to 
ddiver  judgment,  says  that  he  was  only  confirming 
a  previous  decision.  He  says:  ''The  question  is 
mther  a  seizure  of  goods  under  the  Ji,  fa.  is 
a  Isfv  within  that  statute.  I  am  of  opinion  that 
the  uieriff  has  not  levied  so  as  to  be  entitled  to 
umndage  under  that  statute  until  the  goods  seized 
Bsve  been  turned  into  money."  There  has  been 
DO  departure  in  any  of  the  cases  from  that  rule. 
B  is  quite  true  that  in  a  case  where  the  execu- 
tkm  oroditor  has  stopped  the  sale  because  he  has 
got  his  moncT,  that  has  in  some  way  or  other  been 
leJd  to  be  within  the  scope  ef  the  statute.  But  that 
consideration  has  here  no  application  whatsoever. 
The  eleventh  item  of  the  order  of  Aug^t,  1888,  gives 
the  iheriff  the  same  poundage  and  fee  for  delivery  of 
the  writ  as  he  was  entitled  to  before  the  making  of 
that  order ;  and  it  reiUlY  is  not  denied  tiiat  the  fees 
given  to  him  there  are  uie  fees  he  earned  down  to  the 
time  of  the  notice  of  ttie  receiving  order  and  the 
demand  for  possession  of  the  goods.  According  to 
the  principle  laid  down  in  the  case  just  cited, 
poimdage  has  not  been  earned  because  the  goods  have 
not  been  turned  into  money. 

Appeal  dUmisted. 

SdidtoTB,  CharUi  A,  Bannister  &  Reynolds  ;  Powell 
^Skues. 


1 


Nov.  26. 


From  Q.  B.  Div. 

(A.  L.  Smith,  Bigby,  and 

Collins,  L.  JJ.) 

LowxB  Bhins  Amy  Wubtsmberg  Iksubanoe  Asso- 

dATioir  V.  Sedgwick,  (a.) 

Insurance — Marine — He-insurance — Lapse  of  original 
policies — New  policy — Alteration  of  rish—Liainlity 
wider  policy  of  reinsurance. 

An  underv?riter  who  had  subscribed  two  time  policies 
OA  a  ship  valued  therein  at  £6,600  effected  a  reinsurance 
hfa  time  policy  which  toas  expressed  to  be  a  policy  on  the 
tame  ship^  "  being  a  reinsurance  of  policy  or  policies, 
and  suhiect  to  the  same  terms,  conditions,  and  datues  as 
originai  policy  or  policies,  and  to  pay  as  may  be  paid 
Aereon.'*  The  first  of  the  original  policies  having 
etpired^  the  second  original  policy  was  cancelled,  and  the 
nnderwriUr  subscribed  a  new  time  policy  on  the  same 
«Atp,  which  was  valued  therein  at  £5,000. 

Edd,  thai  risk  undertaken  by  the  new  policy  was  not 
upered  by  the  reinsurance. 

Judgment  of  Kennedy,  J.  (46  W.  B.  380,  [1898]  1 
Q.  Bo  7^),  reversed. 

Appeal  from  the  judgment  of  Kennedy,  J.,  at  the 
tzkif  of  the  action  without  a  jury,  reported  46  W.  B. 
380,  [1898],  1  a  B.  739. 

•  Tombty  Akhin  v.  Wdls,  o  T.  B.  470. 

(•»)  Beported  by  V,  G.  BdCXEb,  Esq.,  Banister- 

at-LaW. 


The  action  was  brought  to  recover  money  paid  by 
the  plaintiffs  to  the  defendant  on  a  policy  of 
reinsurance  under  a  mistake  of  fact. 

On  the  20th  of  February,  1896,  the  defendant,  who 
was  an  underwriter  at  Lloyd's,  and  six  other  under- 
writers, subscribed  for  £50  each  a  policy  of  insurance 
upon  the  steamship  Collynie  for  twelve  calendar 
months,  the  total  amount  insured  being  £350.  The 
steamer  was  valued  as  follows:  Hull,  £3,600; 
machinery,  £2,000— total,  £5,600.  The  premium 
was  at  tiie  rate  of  nine  guineas  per  cent.  Time 
clauses  were  inserted  providing  for  the  return  of  a 
certain  portion  of  premium  in  certain  events. 

On  the  20th  of  June,  1896,  the  defendant,  with  six 
others,  subscribed  for  £25  eadi  a  further  policy  upon 
the  same  ship  for  twelve  calendar  months,  the  total 
amount  insured  being  £850.  The  risks,  the  valuation 
on  hull  and  machinery,  the  premium,  and  the  time 
clauses  were  identical  with  those  in  the  former  policy. 

On  the  27th  of  November,  1896,  the  defendsiit  and 
his  six  co-insurers  ^eoted  a  policy  of  reinsurance 
with  the  plaintiffs.  This  policy  was  expressed  to  be 
for  £250  on  the  ship  Collynie  from  the  4th  of 
November,  1896,  to  the  20th  of  June,  1897,  the  hull 
and  machinery  being  valued  at  £5,600,  and  the  pre- 
mium being  at  the  rate  of  ten  guineas  per  cent. 
AJBixed  upon  the  policy  by  a  rubier  stamp  was  the 
following  dause,  ''  Being  a  reinsurance  of  policy  or 
policies  .  .  .  and  subject  to  the  same  t^ms, 
conditions,  and  clauses  as  original  policy  or  policies, 
whether  reinsurance  or  otherwise,  and  to  pay  as  may 
be  paid  thereon." 

The  original  policies  were  not  asked  for  or  shown 
to  the  plaintiffs.  The  plaintiffs  themselves  again  re- 
insured under  a  policy  dated  the  12th  of  November 
against  total  loss  only. 

On  the  20th  of  February,  1897,  the  first  pdUcy 
expired  by  effluxion  of  time,  and  the  second  policy, 
of  the  20th  of  June,  1896,  was  cancelled,  and  the 
defendant,  vrith  eight  others,  subscribed  a  new  policy 
for  £50  each  on  uie  same  ship  for  twelve  calendar 
months.  This  policy  was  for  £1,040,  on  hull  and 
machinery  valued  at  £5,000.  The  premium  was  at 
the  rate  of  ten  guines  per  cent.,  and  the  time  clauses 
providing  for  return  of  premium  differed  from  those 
in  t^e  two  original  policies. 

On  the  3rd  of  May,  1897,  The  Collynie  was  totally 
lost,  and  the  plaintms  paid  the  defendant  for  a  totdi 
loss  under  the  policy  of  reinsurance  of  the  27th  of 
November,  1896,  the  defendant  having  paid  his 
assured  for  a  total  loss  under  the  policy  of  the  20th 
of  February,  1897. 

When  the  plaintifi!iB  sought  to  recover  from  their 
reinsurers,  their  reinsurers  asked  to  see  the  original 
policies,  and  the  plaintiffs  then  ascertained  the  facts^ 
which  before  they  were  ignorant  of,  relating  to  the 
cancellation  of  the  policy  of  the  20th  of  June,  1896, 
and  the  substitution  in  its  place  of  the  policy  of  the 
20th  of  February,  1897.  The  plaintiffii  thereupon 
brought  this  action. 

At  the  trial  Kennedy,  J.,  gave  judgment  for  the 
defendant. 

The  plaintiffs  appealed. 

English  Harrison,  Q*G,,  Carver,  Q.C.,  and  Joseph 
Hurst,  for  the  plaintiffii. 

Joswh     Walton,     Q»0,,    and    Scrwtton,    for    the 
9ndant. 


defen 


Cur,  <idv,  vuU, 


Nov.  26.— A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  point  raised  in  this  case  is,  What  risk 
has  an  underwriting  company  covered  under  a  policy 
of  marine  reinsurance  dated  the  27th  of  November, 
1896? 
*  This  depends  upon  what  is  the  true  reading  of  an 
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imfiUed-ap  olaase  attached,  by  means  of  a  rubber 
stamp,  to  the  margin  of  a  poUoy  upon  ship  against 
perils  of  the  sea.  Although  the  action  is  brought  by 
the  company  to  recover  oack  money  paid  under  a 
mistake  of  fact,  it  will  be  oonTenient  to  treat  the  case 
as  if  were  an  action  by  Mr.  Sedgwick,  the  reinsured, 
to  recover  from  his  reiuBurers  a  loss  under  a  policy  of 
reinsurance,  for  it  is  not  disputed  tibat  the  effect  of 
the  rubber  clause  attached  to  the  policy  is  to  cut  down 
the  policy  upon  ship  to  a  policy  of  reinsurance. 

The  question  is  whether  a  policy  dated  the  20Ui  of 
February,  1897,  which  I  shall  call  <<  the  new  policy," 
and  which  was  efEected  after  the  reinsurance  poU^  of 
the  27th  of  November,  1896,  is  covered  by  that 
policy.  Prior  to  the  27th  of  November,  1896,  Mr. 
Bedgwick  and  others  had  underwritten  two  time 
policies  upon  the  ship  CoUynie.  The  first  Ib  dated 
the  20th  of  February,  1896,  and  covers  the  ship 
against  sea  perils  from  the  20th  of  February,  1896,  to 
the  20th  of  February,  1897,  to  the  amount  of  £350. 
The  hull  and  machinery  is  tiierein  valued  at  £5,600— 
hull  at  £3,600  and  the  machinery  at  £2,000— and  time 
clauses  are  inserted  in  this  policy. 

The  second  policy  is  dated  the  20th  of  June,  1896, 
by  which  Mr.  Seagwick  and  others  underwrote  a 
further  risk  upon  the  same  ship  against  sea  perils,  cover- 
ing her  from  the  20th  of  June,  1896,  to  the  20thof  June, 
1897,  to  the  amount  of  £850.  This  policy,  with  the 
exception  of  the  time  covered  and  the  amount  under- 
written, is  identical  vrith  the  policy  of  the  20th  of 
February,  1896.  The  hull  and  machinery  are  again 
valued  at  £5,600— hull  at  £3,600  and  the  machinery 
at  £2,000 — and  similar  time  clauses  are  inserted. 

Whilst  these  two  policies  were  running,  Mr.  Sedg- 
wick, being  under  liability  as  underwriter  thereon, 
caused  the  reinsurance  policy  now  in  question  to  be 
effected  with  the  company. 

By  this  policy  (27th  of  November,  1896)  the  com- 
paiiy,  by  way  of  reinsuring  Mr.  Sedgwick,  covered 
the  diip  Collynie  against  perils  of  the  sea  from  the 
4th  of  November,  1896,  to  the  20th  of  June,  1897,  to 
the  amount  of  £250,  the  hull  and  machinery  being 
together  valued  at  £5,600.  Affixed  upon  this  policy 
by  a  rubber  stamp  is  the  following  clause,  which  is 
called  for  brevity  ''the  rubber  clause":  "Being  a 
reinsurance  of  policy  or  policies  "  (here  a  blank  space 
ia  left^  unfilled  in)  *'  and  subject  to  ike  same  terms, 
conditions,  and  clauses  as  original  policy  or  policies, 
whether  reinsurance  or  otherwise,  and  to  pay  as  may 
be  paid  thereon." 

The  effect  of  this  clause  I  have  before  stated.  It 
converts  a  policy  upon  ship  into  a  policy  of  re- 
insurance; but  what  upon  its  true  construction  are 
the  interests— or,  as  I  prefer  to  call  them,  the  liabili- 
ties— of  Mr.  Sedgwick  which  this  rubber  clause 
covers  P  Is  the  true  reading  that  the  company  re- 
insured Mr.  Sedgwick  only  against  loss  which 
mi^ht  accrue  to  him  under  the  two  original 
policies  then  existing  which  he  had  theretofore 
underwritten,  as  the  company  contend,  or  is  it  that 
the  company  also  reinsured  any  loss  Mr.  Sedgvrick 
might  incur  under  policy  or  policies  which  he  might 
thereafter  underwrite  upon  tne  ship  Collynie,  always 
assuming  such  loss  to  occur  during  the  continuance 
of  the  reinsurance  policy,  which  is  what  Mr.  Sedgwick 
contends  for  P 

The  Bhip  CoUynie  was  lost  upon  the  27th  of  May, 
1897,  which  was  after  the  first  policy  underwritten  by 
Mr.  Sedgwick  had  expired,  and  after  the  second 
policy  had  been  cancelled,  which  took  place  upon  the 
20th  of  February,  1897,  but  during  the  contmnance 
of  the  reinsurance  policy. 

Upon  the  20th  of  February,  1897,  which  it  will 
be  seen  was  about  three  months  after  the  plaintiffs 
had  underwritten  the  policy  of  reinsurance  (27th  of 


November,  1896),  Mr.  Sedgwick  underwrote  anev 
risk  upon  The  CoUynie  to  cover  her  from  the  20Qi  of 
February,  1897,  to  the  20th  of  February,  1898. 

la  this  new  poUoy  of  the  20th  February,  1897,  the 
hull  and   macUnery  of  The   CoUynie  are  valaed  at 
£5,000,  and  not   £5,600.    This,  in  my  opinion,  for 
reuons  hereafter  given,  plays  an  important  ptrtin 
this  case. 

Mr.  Sedgwick's  case  is  that  this  new  policy  of  the 
20th  of  February,  1897,  effected  after  the  makiog 
of  the  reinsurance  policy,  is  covered  by  the  rubbv 
clause,  and  my  brother  Kennedy  has  so  held. 

It  is  argued  by  the  learned  counsel  for  Mr. 
Sedgwick  that  as  by  marine  insuranoe  law  a  policy 
upon  ship  or  goods  covers  the  interest  of  an  aasured 
which  exists  at  the  date  of  loss,  and  not  neoesBsrily 
at  the  date  of  the  policy,  and  as  the  interest  of  an 
assured  under  a  marine  policy  may  vary  between  the 
time  the  policy  is  effected  and  the  date  of  loss,  the 
rubber  clause  by  law  Ib  capable  of  covering  the  new 
risk  Mr.  Sedgwick  undertook  under  the  new  polifiy 
of  the  20th  of  February,  1897,  for  at  the  date  of  the 
loss  of  the  ship  Mr.  Sedgwick  was  liable  as  under- 
writer thereunder,  and  consequently  had  an  intereit 
covered  by  the  reinsnrance  polioy. 

These  propositions  of  law  are  not  denied  by  tiie 
learned  counsel  for  the  company;  but  they  inaat, 
and  I  think  rightly,  that  the  question  still  remsins, 
what  under  the  reinsurance  polioy  were  the  interests 
— or,  as  I  call  them,  the  liabilities— of  Mr.  Sedgwick 
whidi  were  covered. 

It  is  said  for  Mr.  Sedgwick  that  the  company  nd^t 
have  inserted  in  the  space  left  blank  in  the  rubber 
clause  tiie  numbers  of  the  two  then  eixisting  original 
policies,  and  have  limited  the  reinsoranoe  to  such 
policies,  but  not  having  done  so,  the  company  have 
reinsured  any  liability  Mr.  Sedgwick  mig^ht  undertake 
by  underwriting  any  policy  or  policies  upon  the  shm 
CoUynie  subsequent  to  the  reinsurance  being  effected, 
if  the  loss  then  insured  against  occurred  during  the 
time  the  reinsurance  was  running.  I  do  not  agree 
with  this. 

At  the  date  of  the  reinsurance  ^lioy  two  original 

Sdicies,  and  two  only,  were  in  existence  upon  which 
r.  Sedgwick  was  liable  as  underwriter.  I  agree 
that  a  person  who  effects  a  reinsuranoe  primd  Jaxk 
reinsures  the  liability  he  is  under  when  he  effects  the 
reinsurance,  and  not  a  liability  he  is  not  then  under, 
and  may  never  thereafter  come  under.  To  cover 
this  latter  liability  I  should  expect  to  find  some  words 
showing  that  this  latter  liability  was  covered. 

Do  I  find  such  words  in  the  rubber  clause  upon 
the  reinsurance  policy?  By  it  the  oompany  re- 
insures policy  or  policies  subject  to  the  seune  tenns, 
conditions,  and  danses  as  original  policy  or  x>olicies, 
and  to  pay  as  may  be  paid  thereon.  It  seems  to  me 
that  the  original  policy  or  policies  here  mentioned 
are  the  two  original  policies  then  in  exiBtence.  Then 
what  are  the  policy  or  policies  subject  to  the  same 
terms  and  conditions  as  the  original  policy  or  policies? 
They  may  include  a  policy  or  poUoieB  effected  after 
the  orig^al  policy  and  pdiioies,  and  I  am  not  pre- 
pared to  say  that  the  words  are  not  suffioient  to 
embrace  a  policy  or  policies  effSected  after  the  date  of 
the  reinsurance  policy ;  but  it  is  unnecessary  to  decide 
this,  for  I  am  dear  that  to  come  withis  the  rubber 
dause  the  policy  or  policies  to  be  thereafter  effected 
must  contfun  the  same  terms,  conditions,  and  danues 
as  the  original  policy  or  polides.  Does,  then,  tbe 
new  policy  of  the  20th  of  February,  1897,  fulfil  these 
conditions  P  Does  it  contain  the  same  terms,  con« 
ditions,  and  clauses  as  the  original  policy  or  policies  f 
My  brother  Kennedy  saw  the  pcnnt  about  the  d^er- 
ence  of  Talues  in  the  original  polides  and  reinsuranoe 
policy  and  the  new  policy,  but  he  said  that  this  was 
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inuDAterial,  beoanse  the  ship  CoUynie  was  a  total  loss, 
and  the  diflferenoe  in  value  did  not  matter  in  this 
GBse ;  but  I  think  this  point  cannot  be  ttins  evaded, 
lod  must  be  dealt  with  in  order  to  see  whether  the 
new  policy  of  the  20ih  of  February,  1897,  comes 
within  the  rubber  clause,  and  the  question  is  not  to 
be  detennined  upon  whether  the  ship  happens  to  be  a 
total  loss  or  not. 

The  new  policy  of  the  20ih  of  February,  1897,  is 
upon  hull  and  machinery  valued  at  £5,000,  and  not 
Jb5,G0O  valued  separately  as  in  the  original  policies. 
Does  this  make  a  material    difference  between  the 
tenne,  conditions,  and  clauses  of  the  original  policies 
ud  l^e  new  policy  ?     I  think  it  certainly  does,  and 
to  bring  out  tke  difference  I  will  take  a  concrete  case. 
In  every  case  of  damage  happening  to  the  CoUynie 
for  which  Mr.  Sedgwick  was  liable  under  the  new 
policy  of  the  20th  of  February,  1897,  excepting  in 
the  case  of  a  total  loss  of  ship,  an  important  ^tor  in 
Moertahiinff  what  was  Mr.  Sedgwick^  liability  there- 
under would  be  the  agreed  value  of  tiie  huU  and 
machinery ---t.e.,    £d,000.      Take  the    case    of    the 
qaeition  being  as  to  whether  the  ^p  was  a  oon- 
itmctive  total  loss  or  not  under  the  new  policy.    Take 
ooet  of  repairs  as  being  £5,250 — ^the  agreea  value  is 
£o,000.  ^  Mr.  Sedgwick  would  have  to  pay  under  the 
new  poHcy  as  for  a  total  loss,  because  the  cost  of 
npain  would  exceed  the  agreed  value.  When  he  came 
vpm  his  reinsurance  policy  the  ship  would  not  be 
i  constmctive    total    loss,    for    the    agreed   value 
of  the  ship  being  £5,600,  it  would  exceed  the  cost  of 
npm-^ue.,  £5,260— by  £350.     What  then?    Mr. 
;  Mgwiek  would  have  as  underwriter   to   pay  his 
i  asnied  under  the  new  policy  of  the  20th  of  February, 
1897,  as  for  a  total  loss,  and  could  only  recover  an 
Wfnge  loss  from  his  reinsurers.    It  was  stated  and 
admitted  by  Mr.  Sedgwick's  counsel  that  £5,600  was 
to  he  taken  as  the  agreed  value  of  the  hull  and 
wafhinery  between  Mr.  Sedgwick  and  the  company 
vnder  the  policy  of  reinsurance. 

Now,  by  the  rubber  clause  the  reinsurers  have 
■greed  with  Mr.  Sedgwick  "  to  pay  as  may  be  paid 
ftureon  " — ^that  is,  as  he  Wf^  under  the  policies  he 
Ims  underwritten,  they  wiU  pay  him  up  to  the  amoimt 
I  flf  £250  underwritten  by  them,  which  to  my  mind 
■hows  that  the  rubber  clause  deals,  as  it  says,  with 
policy  or  policies  which  contain  the  same  terms, 
^Owions,  and  clauses  as  the  two  original  policies, 
"ttd  not  with  policies  which  do  not;  and  this  is 
tile  position  of  the  new  policy  of  the  20th  of 
Febrnary,  1897. 

In  my  judgment,  upon  this  ground  the  new  pohcy 
«f  the  20th  of  February,  1897,  is  not  covered  by  the 
nbber  dauae,  and  Mr,  Sedgwick  therefore  cannot 
^atm  from  the  company  as  reinsurers  losses  he  may 
lave  had  to  pay  aa  underwriter  thereunder. 
I  For  these  reasons  I  cannot  agree  with  my  brother 
Kennedy,  and  I  think  judgment  should  l>e  for  the 
tompany. 

'  BiGBT,  LJ*.,  read  the  following  judgment :  I  am 
of  the  same  opinion.  At  the  date  of  the  policy  of 
insurance  the  construction  of  which  has  to  be  aealt 
iVitii  in  this  case,  there  were  in  existence  two  policies, 
''ihioh  must  in  my  opinion  be  deemed  to  be  the  original 
"^'^es  referred  to  in  the  rubber  clause.  The  risk  on 
poUciea  vraa  covered  by  the  reinsurance  policy 
long  as  the  policies  themselves  were  running, 
r,  however,  came  to  an  end  before  the  loss  of  the 
and  the  cmly  policy  in  existence  at  the  date 
the  loss  was  expressed  in  terms  different  in  material 
eots  from  those  ori^nal  policies.  In  particular, 
valuation  of  tiie  ship  and  machinery  at  £5,000, 
~  of  £3,600  on  hull  and  £2,000  on  machinery 
in  the  policies  in  existence  at  the  date  of  the 


reinsurance  policy,  brought  about  such  a  difference  in 
the  risk  thereunder  as  to  make  it  impossible  that  a 
reinsurance  thereon  should  be  on  the  same  tenns, 
conditions,  and  clauses  as  the  original  policies.  In 
my  judgment,  therefore,  in  the  facte  of  this  case  the 
reinsurance  policy  does  not  extend  to  cover  the  risk 
under  the  newly-effected  policv.  In  other  words,  the 
insured  could  not  recover  anything  on  the  reinsurance. 
I  think  it  unnecessary  to  detennine  what  would  have 
been  the  case  if  there  had  been  no  policy  under- 
written by  the  reinsured  at  the  time  of  the  reinsurance, 
or  if  the  new  policy  had  been  on  the  same  tenns  as 
the  policies  that  were  then  in  existence. 

OoLLiHS,  L.J.,  read  the  following  judgment:  The 
real  point  in  this  case  turns  on  the  construction  of  the 
rubber  clause  in  the  policy  of  reuisuranoe.  Is  it 
framed  to  cover  any  risks  upon  the  vessel  which  the 
assured  may  underwrite  during  the  period  named,  or 
is  it  limited  to  specific  ascertained  risks  ?  Is  it  in  fact, 
what  it  purports  jprimd  facie  to  be,  a  reinsurance  of 
an  actual  existing  risk  covered  by  an  original  policy 
or  policies ;  or  is  it  an  antecedent  undertaking  to  in- 
deumify  the  assured  against  any  future  undefined 
risks  which  he  may  undertake  on  the  named  vessel 
within  the  given  period?  If  the  latter  is  the  true 
construction,  the  judgment  appealed  from  is  right ;  if 
not,  it  is  wrong. 

I  think  the  decision  of  this  question  stands  quite 
outside  the  consideration  of  insurable  interest  so  much 
pressed  upon  us  in  the  brilliant  argument  for  the 
respondent.  No  question  of  insurable  interest  arises 
in  this  case ;  and  if  it  did,  it  is  elementary  law  that 
its  existence  is  nuiterial  only  at  the  time  of  the  loss. 
It  is  not  material,  therefore,  to  contend  that  it  would 
be  legally  possible  to  make  an  antecedent  contract 
with  an  underwriter  whereby  he  should  undertake  to 
hold  the  assured  indemnified  on  all  liabilities  which 
he  should  come  under  in  respect  of  risks  to  be  under- 
taken by  him  within  a  given  period.  But  it  is  obvious 
that  the  indefiniteness  of  the  risks  would  be  an  im- 
portant factor  in  detemunin^  the  amount  of  the 
premium.  The  question  here  is  whether,  looking  at 
the  plain  words  of  the  policy  taken  in  conjunction 
with  the  surroundinff  facts,  the  subject-matter  of 
the  contract  was  risks  already  undertaken  by  the 
assured  under  existing  policies  capable  of  being 
described.  It  seems  to  me  that  uiis  is  the  fair 
meaning  of  the  clause.  It  is  described  as  '*  being 
a  reinsurance,''  which  in  strictness  it  is  not  if  there 
is  no  antecedent  insurance,  and  it  is  only  by 
somewhat  straining  the  plain  vrimd  facie  meaning 
of  the  words  that  Uiey  can  be  held  to  describe 
an  undertaking  to  indemnify  against  risks  not 
already  underwritten.  The  dause  goes  on,  "of 
policy  or  policies,"  leaving  a  blank  for  their  specifica- 
tion. This  again,  in  my  opinion,  is  framed  to  cover 
the  case  of  existii^^  risks.  It  is  inapt  to  cover  policies 
not  yet  in  existence  and  incapable  of  specification. 
Something  more  than  filling  in  the  blanx  would  be 
required  to  make  the  clause  grammatically  applicable 
to  risks  to  be  undertaken  afterwards.  The  form  is 
not  framed  to  cover  such  a  case.  But  the  concluding 
words  of  the  clause  are,  I  think,  even  less  adapted  to 
cover  future  and  variable  risks.  They  are :  "  And 
subject  to  the  same  terms,  conditions,  and  clauses  as 
original  policy  or  policies,  whether  reinsurance  or 
otherwise,  and  to  pay  as  may  be  paid  thereon."  This, 
as  was  pointed  out,  is  the  essence  of  the  contract.  Its 
purpose  is  to  cover  in  whole  or  in  part  the  risk  actually 
undertaken  on* 'an  original"  policy.  The  standard 
of  liability  must  be  ascertained  and  identical  in  both 
cases.  I  do  not  mean  that  the  whole  sum  under- 
written must  be  covered  by  the  reinsurance,  neither 
need  the  whole  risk.      For  instance,  the   original 


264 


THE  WEEKLY  REPORTER.       [**.i5.ia».]    Vol.  XLVn. 

■  ■        ^ ^  ^  ,       _  J L— M__l ^^^K^t^a-^a^^^^^^m^  m^^m  ■  i  M  "  ■  ^ — ^m    ■     ■  ■      ^f— ^    i 

C.  A.         LOWSB  BHINB  and  WUBTBMBEBG  InSUBAKOB  AbSOCN.  v.  8BDaWI0K.~lN  BB  BBNSOir.       H.  C. 


policy  may  cover  any  loss,   total  or   partial;    the 
reioBiiranoe  may  be  against  total   only,  or  partial 
only;  bat  the  conditions  under  which  one  or  the 
other    can   be   recovered    are   to    be   identical,    so 
that  the  payment  on  the  reinsnrance  may  be  '*  as 
paid  "  on  the  original.    The  clause  does  not  provide 
for,  and  it  seems  to  me  excludes,  the  possibility  of  the 
same  facts  giving  rise  to  a  claim  for  total  loss  on  the 
original  pohcy,  and  for  partial  only  on  the  reinsurance 
pohcy.     The  valuation,  therefore,  in  the  original  and 
the  covering  policy  ought  to  be  the  same  where  both 
are  valued,  and  a  condition  of  the  former  is  that  in 
case  of  constructive  total  loss  the  valuation  in  the 
policy  is  to  be  taken  as  the  value  of  the  ship  when 
repaired ;  otherwise  the  main  provision  of  the  clause 
wUl  be  defeated,  and  the  standard  of  liabilify  will 
never  be  the  same  under  the  two  policies  except  in  the 
single  case  of  an  actual  total  loss.    In. considering, 
therefore,  the  clause  itself,  and  looking,  as  I  am 
entitled  to  do,  at  the  surrounding  facts  to  ascertain 
the  subject-matter  to  which  it  was  applicable,  I  find 
that  ac  the  date  of  the  policy  of  reinsuranoe  there 
were  in  existence  two  policies  underwritten  by  the 
assured  on  the  same  slup  at  the  same  valuation — 
namely,  £5,600,  which  is  the  valuation  named  in  the 
covering  policy ;  and  I  hold  that  it  was  the  risk  on 
these  policies  only  that  was  intended  to  be  covered 
by  the  reinsurance,  which  in  its  terms  is  in  my  judg- 
ment inapplicable  to  a  policy  subsequentiy  effSsoted  at 
a  different  valuation.     It   is  not   and   cannot    be 
questioned  that  at   the  time   the  reinsurance  was 
effected  it  was  intended  to  cover  the  two  existing 
policieB,  and  complete  effect  could  be  given  to  every 
Word  in  the  reinsurance  policy  had  the  loss  taken 
place  while  these  policies  were  running. 

But  substitute  for  these  policies  a  poHcy  at  a  differ- 
ent valimtion,  and  the  standiuxL  of  liability  under  the 
new  policy  and  the  reinsurance  policy  is  no  longer  the 
same,  but  different.  The  argument  for  the  respon- 
dent, that  the  rights  of  the  assured  on  the  reinsur- 
ance policy  will  always  be  measured  by  reference 
to  the  standard  of  the  reinsurance  and  not  of  the 
<* original"  policy,  does  not  meet  the  difficulty,  as 
it  admits  that  the  standard  of  liability  would  not  in 
such  a  case  be  identical ;  but  that  it  should  be 
identical  I  look  upon  as  the  governing  intention  of 
the  clause.  For  instance,  in  this  case  Mr.  Walton 
had  to  admit  that,  having  regaord  to  the  difference  in 
the  valuation  in  the  new  policy  and  the  reinsurance 
policy,  coupled  with  the  provision  in  the  time  clauses 
as  to  **  repaired  value,"  that  which  would  be  a  con- 
structive total  loss  under  the  former  might  be  only  a 
partial  loss  under  the  latter,  and  consequeutiy  that, 
though  the  amount  insured  in  both  policies  was  the 
same,  the  amount  payable  under  the  first  would  be 
different  from  that  recoverable  under  the  second,  and 
thus  what  I  hold  to  be  the  plain  intention  of  the 
"  rubber  clause  "  would  be  dented. 

The  inference  from  identity  of  valuation  in  the 
policies  current  at  the  date  of  the  reinsurance,  and  in 
the  reinsurance  itself,  is  not,  in  my  judgment,  weakened 
by  the  fact  that  in  the  current  policies  this  valuation 
was  the  sum  of  two  named  factors.  The  lump 
valuation  is  not  inconsistent  with  the  detailed 
valuation  of  the  original  policies,  and  the  words  of 
the  rubber  clause,  *'to  be  paid  as  paid  thereon," 
would,  I  think,  equalize  the  scale  of  payment  under 
the  original  and  covering  policy.  Still  less  does  it 
a£^t  the  argument  that  policies  to  be  brought  under 
the  reinsurance  policy  must,  if  due  effect  is  to  be 
given  to  the  rubber  clause,  be  at  the  same  valuation. 
The  valuation  at  £5,600  has  a  twofold  operation :  it 
helps  to  identify  the  subject-matter  as  being  the  two 
existing  policies  at  that  viduation,  and  it  exdudas  a 
subsequent  policy  at  a  different  valuation  from  the  J 


scope  and  intention  of  the  dause.  Neither  do  I  diiw 
any  inference  adverse  to  the  underwriter  in  this  csss 
from  the  fact  that  tiie  blanks  were  not  filled  op^  I 
think  this  was  probably  a  mere  omission  in  the  hnny 
of  business,  and  has  not  had  the  effect  of  converting 
a  clause  framed,  in  my  judgment,  to  meet  spedfie 
risks  into  a  general  ambulatory  undertaking  to  cover 
indefinite  ri&s. 

The  argument  for  the  respondent  which  was  adopted 
by  Kennedy,  J.,  was  that  any  poUc;^  effected  by  the 
assured  on  the  same  ship  after  the  reinsurance  dtxring 
the  named  period  might  oecome  the  "  original  poliey  " 
within  the  meaning  of  the  clause,  and  the  respondeot 
was  bound  to  say  so,  as  the  contract  of  the  rein- 
surance is  to  pay  "  as  pAid  thereon  " — i.e.,  on  the 
original.  But  I  think  it  is  quite  impossible  to  make 
the  language  of  the  clause  fit  such  a  constroction. 
As  I  have  already  pointed  out,  the  two  policies 
existing  at  the  date  of  the  insurance  must  in  the 
circumstances  of  this  case  have  been  "  the  originals'' 
at  the  date  of  tiie  reinsnrance.  If  so,  it  must  be  the 
terms  and  conditions  of  these  policies,  and  no  othen, 
that  are  to  govern  tiie  contract,  and  unless  money  is 
**  paid  thereon  *' — i.e.,  on  these  policies,  none  becomes 
payable  under  the  reinsuranoe.  Whether  or  not, 
therefore,  the  dause  was  capable  of  covering  xkb 
not  theretofore  aooepted  in  a  case  where  none  had 
been  accepted  at  the  date  of  the  reinsurance,  the 
fact  that  in  this  case  risks  had  been  accepted  under 
existing  poUdes  whidi  were  intended  to  be  covered 
by  the  reinsurance  necessarilv,  it  seems  to  me,  bj 
constituting  these  pcdicies  "  the  oriffinals,"  ties  the 
clause  to  uiese  policies,  and  limits  uie  obligation  of 
the  reinsurer  to  pay  as  paid  thereon ;  and  sincse 
nothing  became  due  thereon,  nothing  ia  payable  bj 
the  reinsurer.  I  am  of  opinion  that  the  appeal  must 
be  allowed. 

Appeal  aUowed» 

SoUdtors  for  plaintiflfs,  Pritckard  &  Sons* 

SolidtoES  for  defendant,  TTaZtone,  c/bAnson,  Bukh,  ^ 
Whatton. 


IHi^  (Sotttt  of  f  U0tice. 
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Nov.  11. 


Chan.  Div. 
North,  J 

In  re  BENSON. 
Ellbtson  v.  Fillers,  (a.) 

Practice-^Payment  into  court — Trastet, 

A  truateef  in  amwer  to  a  motion  thai  he  ehould  pa§ 
into  court  money  arising  from  the  sale  of  ehares  /ormtay 
part  of  the  truA  property,  stoore  that  he  in  good  faOk 
paid  away  the  purchaae^money  in  the  belief  that  he  wsi 
entiUed  thereto,  and  no  part  thereof  was  th^  in  hii 
hands. 

Hddy  that  as  the  terms  of  the  affidavit  did  not  shva 
that  the  trustee  had  no  control  over  the  purchast'-m/maiy 
he  must  bring  the  sum  into  court. 

Motion. 

William  Benson,  by  his  'wUl  dated  the  17th  d 
October,  1888,  gave  all  his  real  and  peraonal  estste 
to  the  plaintiff  and  defendant,  whom  he  appoiiitod  his 
executors,  upon  trust  for  sale  and  oonvenion  and 
investment  of  the  proceeds,  and  subject  to  his  widow's 
life  interest,  on  trust  for  the  plaintiff. 

The  testator  died  on  the  30th  of  December,  1888, 
and  the  widow  on  the  21st  of  August,  1898. 

(a.)  Beported  by  G.  B.  Hamiltgn,  Esq.,  Biurrister- 

at-Law. 
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On  the  19th  of  September,  1S98,  the  plaintiff  and 


ferenoa  sharM  of  £6  each  in  the  Fisbpondi 
minster  Brick  and  Tile  Co.,  335  ordinary  share*,  and 
k  debenture  for  £1,000  to  the  defendant.  Ceotain 
ihirei  wfie  alw  transferred  to  the  plMntaff.  The 
ddandant  sold  part  ol  the  shares  transfened  to  him 
f«  £2,025. 

The  defendant  was  a  solicitor,  and  had  managed 
the  tmst  estate.  He  alleged  that  the  plaintiff  had 
giren    him    the    Hhares    as    remuneration    for    his 

The  only  qnestion  in  dispute  was  whether  tJie 
defendant  ooold  be  ordered  to  pay  into  conrt  the 
pnrchase-inoney  of  the  shares  sold  by  him.  By  his 
affidavit  he  admitted  having  sold  tlie  shares  and 
nodvsd  the  porchase-money,  but  said :  "  Before  any 
qnestioa  was  raised  as  to  the  said  transfers  I  in  good 
faith  paid  away  and  disposed  of  all  the  said  pnrohase- 
money  in  the  belief  that  I  was  entitled  thereto,  and 
no  part  thereof  is  now  in  my  hands,  and  I  have  no 
power  over  the  sud  195  preleienoe  shares  and  the 
WO  ordinary  sharee,  or  any]of  them." 

Femtm  8m<lh,  Q.C.,  and  Bibton,  for  the  plaintiff.— 
The  defendant  most  diow  that  he  has  paid  the  money 
to  someone  entitled  to  it  to  resist  this  motion. 

They  cited  Neville  v.  Matthewnian,  42  W.  E.  675, 
[1894]  3  Ch.  345 ;  NuOer  v.  Holland,  43  W.  E.  18, 
[1894]  3  Ch,  -108;  and  Crumjoton  and  Evana  Union 
Bank  V.  Burton,  44  W.  E.  60,  [1895]  2  Ch.  711. 

Managhlta,  Q.C.,  and  C.  Jamet. — ^le  qnestion  is 
amply  sift  or  no  gift.  The  defendant  does  not  admit 
that  he  iiae  ttnst  money  in  his  bands. 

Vernm  Smith  replied. 

NOBTH,  J.,  referred  to  the  facts,  and  said :  The 
defendant  has  made  an  affidavit  in  which  he  says  that 
be  is  entitled  to  the  property  as  a  gift  from  the 
plaintiff,  and  that  it  has  oeased  to  be  trust  money. 
Of  oonrse  if  it  is  dearly  established  that  there  was  a 
gift  to  him  deliberately  made  by  the  plaintiff  in 
such  dTonmstancee  that  he  as  a  solicitor  is  entitled  to 
retain  it,  it  did  cease  to  be  tmst  property.  That  will 
have  to  be  decided  at  the  trial  of  liie  action.  At 
present  it  is  absolately  impossible  to  say  that  the 
oonrt  onght  to  be  satisfied  that  the  property  has 
ceased  to  be  trnst  property  merely  because  l^e 
defendant  says  that  there  was  a  gift  to  him.  I  do 
not  think  that  it  makes  any  difference  that  some  of 
tbe  shares  have  been  sold.  If  the  shares  are  tmst 
property  the  proceeds  must  be  also  trust  property. 
The  terms  of  the  affidavit  do  not  show  that  tbe 
defendant  bas  no  control  over  the  proceeds  of  the 
•ale.  The  defendant  says  that  be  bas  no  power  over 
the  shares  he  has  sold,  but  he  does  jnct  say  that  he 
has  no  power  over  tbe  purchase-money  he  bas  received. 
He  says  that  he  has  disposed  of  it  in  good  faith,  but 
that  woold  be  consistent  with  its  standing  at  this 
moment  to  hia  credit  at  his  bank.  He  does  not  say 
that  the  mon^  was  not  in  his  power  or  under  his 
ctmtTol,  and  I  do  not  think  bis  affidavit  sufficient  to 
relieve  him  from  liabilitj^  to  pay  the  £2,025  into 
conrt,  which  he  must  do  within  a  moutb. 

Solioiton,  Meredith,  Boberti,  li  Milli,  for  Ferbam  & 
Sm,  Bristol ;  Jviermaur  it  Braum,  for  Proa,  Imkip, 


Where  in  a  viill  a  gift  i»  made  to  the  wife  of  a  pereon 
married  at  the  date  of  the  will,  in  the  abeence  of  any 
context  to  »how  the  contrary  the  wife  in  exittence  at  that 
date  u  the  perum  benefited, 

A  fetlator  gave  the  income  of  a  ehare  of  hia  residuary 
estate  to  hie  lonfor  life,  after  hie  death  to  hit  wife/or 
life,  and  after  isr  decease  to  the  children  of  his  ton 
living  at  the  time  of  the  eon't  death.  The  vnll  also 
contained  a  claute  that  in  the  event  of  the  ton's  bank- 
ruptcy the  Inutees  thould  apply  the  income  of  the  share 
thereinbefore  directed  to  be  invested  for  the  said  ton  and 
his  family  for  the  benefit  of  the  said  son,  hit  wife,  and 
children. 

Held,  thai  there  was  sufficient  eonteai  to  take  the  case 
out  of  the  general  rule,  and  that  a  leeond  wife  of  the  son 
could  benefit  under  the  gift. 

This  was  a  summons  raising  the  question  as  to 
what  person  was  intended  by  Uie  testator  when  he 
spoke  of  the  wife  of  one  of  his  sons,  to  whom  he  gave 
an  interest  in  part  of  his  property. 

The  testator  gave  all  his  property  to  trustees  upon 
trust  for  tbe  Imiafit  of  his  wife  during  her  life ;  and 
then,  subject  to  that,  "  out  of  the  said  rents  and 
profits,  dividends,  interest,  and  income  which  shaJl 
arise  for  taxi  during  the  first  siztean  years  next 
following  my  decease"  to  make  certain  payments; 
and  upon  fuitber  trust  to  divide  the  sorplos  rent  and 
profits  in  thirteen  equal  parts.  Then  ne  gave  one- 
thirteenth  part  to  his  son  Beriah  Harvey  Drew  for  so 
many  years  after  the  term  of  sixteen  years  as  he 
sbonldlire;  "  and  as  to  one-thirteenth  part  herein- 
before directed  to  be  paid  to  my  said  son  Beriah 
Harvey  Drew  upon  tmst  to  pay  me  same  after  his 
decease  to  his  wife  during  the  remainder  of 
the  said  term  of  siztaen  years  in  case  she  shall 
so  long  live  for  her  separate  inalienable  use,  and 
from  and  after  her  decease  upon  trust  to  pay 
the  same  to  the  child  or  children  of  my  said  son 

Beriah  Harv^  who  shall  be  lir-' —  ~'  *■•-  ■" 

for  and  during  tbe  remainder  of  I 
vears  in  oaae  they  or  any  one  or  n 
long  live."  Then  after  the  peri 
be  directed  a  sale,  and  gave  " 
thirteenth  part  of  the  said  tmst  1 
lay  ont  and  invest  the  s  ~  ~~ 
securitiee  at  interest,  or  ii 


money  so  invested  ui 
Harvey  Drew  for  and  during  the 
life,  and  from  and  after  the  deoea 
Harvey  Drew  unto  the  wife  of  i 
during  her  natural  life  for  ber 
use,  and  from  and  after  her  decea 
such  interest,  dividends,  and  ini 
child  or  ohOdren  of  my  said  son 
shall  be  Irving  at  his  decease,  an 
attain  the  age  of  twenty-one  y 
ohild  or  children  attaining  his,  b 
respective  ages  of  twenty -one  yea 
to  or  divide  tbe  said  principal  i 
invested  amongst  his  children,  if  i 
^■aH  share  alike,  and  if  only  one 
child,"  The  will  also  contained  thi 
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''  I  do  deolare  it  to  be  my  will  that  the  part  and  share 
of  the  8111^118  rents  and  profits,  dividends,  and  income 
hereinbefore  provided  for  my  said  son  Beriah  Harney 
Drew,  and  also  the  thirteenth  part  or  share  of  the  net 
moneys  arising  from  the  sale  of  my  residuary  estates 
and  property  hereinbefore  directed  to  be  invested  for  his 
benefit  dnring  his  life,  are  so  respectively  by  me  given 
and  provided  for  him,  and  shall  be  had  and  enjoyed  by 
my  said  son  only  until  he  shall  alien,  or  attempt  to 
alien,  charge,  or  encumber  the  same,  or  any  part 
thereof,  or  until  he  shall  become  bankrupt  or  insol- 
vent within  the  meaning  of  any  Act  of  Parliament, 
or  do  or  admit  any  act  whereby  the  same  benefits 
would,  but  for  this  limitation,  become  payable  to  or 
vested  in  any  other  person  or  persons,  official  or 
otherwise.  And  aft^  the  determination  of  the 
interest  so  given  or  intended  for  my  said  son  'Beriah 
Harvey  Drew,  upon  trust  that  the  said  trustees  or 
trustee  for  the  time  being  do  and  shall  retain  and 
keep  in  their  own  hands  the  share  of  and  in  the  said 
surplus  rents  and  profits,  interest,  dividends,  and 
income,  and  the  interest,  dividends,  and  income  of 
the  thirteenth  part  or  share  hereinbefore  directed  to 
be  invested  for  my  said  son  Beriah  Harvey  Drew  and 
his  family,  and  every  part  thereof,  for  the  purpose  of 
applying  the  same  in  or  towards  the  maintenance  and 
support  of  my  said  son  Beriah  Harvey  Drew,  his  wife, 
and  children,  at  such  time  or  times  and  in  such 
manner  and  in  such  proportions  as  the  said  trustees 
or  trustee  shall  in  their  or  his  entire  discretion  think 
fit,  or  otherwise  paying  the  same  to  any  one  or  more 
of  my  other  chiloren  or  their  respective  issue." 

The  testator  died  in  1862.  At  the  date  of  the  will 
B.  H.  Drew  was  married.  His  wife  died,  and  on  the 
5th  of  April,  1890,  he  married  the  defendant  Sarah 
Ann  Drew.  B.  H.  Drew  died  on  the  16th  of  Feb- 
ruary, 1898,  and  the  question  now  arose  whether  the 
second  wife  was  entitled  to  the  income  of  the  thir- 
teenth share  during  her  life. 

E,  J,  Payne,  for  the  trustees  of  the  will. 

8,  Dickinson,  for  the  plaintiff. 

Stewart  Smith,  for  Mrs.  Drew. 

The  arguments  used  and  cases  cited  appear  from 
the  judgment. 

Btibung,  J. — ^This   is   a   case    which    it   is  not 
satLsfaotory  to  dedde,  either  having  regard  to  the 
state  of  the  authorities  or  the  principle  on  which  the 
case  must  be  decided.    [His  lordship  then  stated  the 
facts,  and  continued :]  As  regards  the  rule  of  law,  the 
proposition  which  is  admitted  in  this  case  is  that 
primd  facie  where  the  wife  of  a  person  is  spoken  of, 
and  that  person  is  married  at  the  time  of  the  will,  in 
the  absence  of  any  context  to  show  the  contrary  the 
wife  in  existence  at  the  date  of  the  will  is  the  person 
benefited.    That  proposition  is  dear,  and  is  not  dis- 
puted.   The  sole  question  I  have  to  consider,  therefore, 
is  whether  there  is  any  context  in  this  case  to  take  it 
out  of  the  general  proposition.    Two  circumstances 
are  relied  on.    The  met  is  the  gift  to  the  children  of 
B.  H.  Drew.    As  to  this  gift,  it  is  argued  that  the 
children  are,  and  must  necessarily  be,  children  by  any 
wife,  because  they  are  described  in  the  first  place  as 
his  cMldren,  and  secondly,  the  class  is  limited  to  those 
children  who  are  living  at  the  time  of  his  death. 
That  IE  the  first  thing,  and  it  is  said  u^n  that,  that 
as  the  children  to  be  benefited  are  children  by  any 
wife,  it  would  be  an  extraordinary  thing  if  the  wife 
to  be  benefited  should  not  also  be  the  wife  living  at 
the  time  of  the  death  of  B.  H.  Drew.    The  second 
ground  is  that  in  the  clause  which  provides  for  the 
destination  of  the  income  of  this  one-thirteenth  in  the 
event,  of  alienation  or  bankruptcy  on  the  part  of 
B.  H.  Drew,  his  wife  and  children  are  to  be  the 


objects  of  the  disoretTonary  trust,  and  I  think  it  mi 
hardly  argued  by  counsel  that  in  that  clause  the  wife 
intended  was  not  a  second  wife,  but  it  was  said  thai 
that  clause  did  not  throw  any  light  on  the  prericnu 
gift,  but  only  operated  on  the  income  which,  bat  for 
the  alienation  or  bankruptcy,  would  have  come  to  the 
son. 

As  regards  authority  the  matter  stands  in  t 
somewhat  peculiar  position.  The  two  cases  which 
have  been  relied  on  by  Mr.  Diddnson  in  support  of 
his  argument— namely,  Badfcrd  v.  WiUis^  20  W.  B. 
132,  L.  R.  7  Ch.  App.  7,  and  Firth  v.  jF'teWcn,  22 
W.  B.  622,  appear  to  me  to  clearly  estaUidi  the 
first  proposition  which  I  have  stated,  which  is  not 
disputed. 

Then,   as  regards  the  effect  of  the  first  elemsat 
contained   in   the   objection,    that    the   gift  is  to 
the  children  of  B.  H.  Drew — ^namely,  oh]l£en  by  his 
first,  second,  or  any  subsequent  wife,  the  authoiitiea 
seem  to  me  to  be  somewhat  conflicting.    First,  thece 
is  the  dedsion  of  Kindersley,  Y.G.,  in  /n  re  Burrwt^ 
Trusts,  10  L.  T.  Eep.  184, 12  W.  E.  Oh.  Dig.  113.   There 
a  testator  direotea  that  if  the  wife  of  his  brother, 
William  Burrows,  survived  her  husband  she  shoold 
enjoy  for  her  life  the  property  given  by  the  trill  to 
William    Burrows  for   life,  with   remainder  to  hii 
children,  and  that  the  division  diould  not  take  place 
till  after  her  death.    In  that  case  it  was  hdd  that  the 
wife  there  meant  was  not  a  second  wife.   On  the  othec 
hand,  in  Jn  rtLyne's  Trust,  L.  B.  8  Eq.  65, 17  W.  B.  Gh. 
Dig.  186,  in  wmdi,  unfortunatdy.  In  re  Burrows  wis 
not  mentioned,  the  testator  gave  £800  to  trustees  to 
pay  the  dividends  to  his  son  for  life,  and  after  hii 
decease  to  transfer   the   capital   unto   and  equally 
between  and  amongst  the  wile  of  his  son  (in  case  she 
should  survive  hizn}  and  all  and  every  the  child  and 
children    of   his  son  equally   upon    their  attaining 
twenty-one,    at   which   period  the  shares  of  vm 
children  were  to  be  vested  in  them.    At  the  date  of 
the  will  the  son  had  a  wife  and  one  diild,  but  tiie 
wife  died  before  the  testator.    After  the  testator^i 
death  his  son  married  again  and  died,  leaving  a 
widow,  who  daimed  to  be  entitled  to  a  moiety  of  the 
fund  equally  with  the  only  child  of  the   son,  and 
Malins,  Y.O.,  hdd  that  the  gift  was  to  a  dass  con- 
sisting of  all  the  children  and  any  wife  of  the  son  irho 
survived  him. 

As    regards   the    effect    of    the    second   dement 
two  authorities  have  been  dted,  ndther  of  tiiem, 
perhaps,  directly  in  point,  one  being  Longworih  v. 
Bellamy,  in  40  L.  J.  Oh.  513,  19  W.  B.  Oh.  Dig. 
127,    in    which    tiiere    was  a    gift   by    a   testates 
of  his  property   to  trustees  in  trust   as  to    differ- 
ent  portions  for  each  of  his  diildren  for  life,  and 
after  the   death    of    eadi  diild  for  its  iasoB,  and 
a    declaration    that    if    any   of    his    sons    should 
become  bankrupt  his  life  estate  should  oeaae  as  if  he 
were  dead,  and  during  the  remainder  of  his  life  the 
trustees  should  apply  the  income  to  which,  but  for 
such  forfdture,  he  would  have  been  entitled  for  the 
benefit  of  the  wife  and  children  of  such  son  in  soch 
manner  as  the  trustees  should  think  fit.      One  of  the 
te8tator*s    sons   was   married   at  the   time  of  tiie 
testator's  death;  he  subsequently  became  iMnkmpt. 
his  wife  died  leaving  him  without  issue;  he  masied 
again  and  had  two  children.    Lord  BomiDy  hdd  that 
the  trust  for  the  wife  and  diildren  of  the  haidaropi 
son  revived  as  soon  as  there  came  to  he  any  wife  or 
child  to  take  under  it.    That  is  open  to  the  observa- 
tion that  in  that  case  there  were  some  legatees  iriio 
were  unmarried.  The  other  case  is  Boreham  t.  BigwaU, 
8  Hare  131,  which  was  the  case  of  a  vary  peoohaily 
worded  will,  and  where  the  Yice-Ohaaodlar  held,  as 
he  says,  with  regret,  that  the  gift  did  not  ^[tend  to  a 
second  wife.    But  as  I  read  the  dedsion  he  would. 
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bat  for  the  speoial  oiroamBtanoefl  mentioned  in  the 
judgment,  have  oome  to  a  different  oondnnon. 

Now  I  have  to  apply  the  rale  to  the  case  before  me 
to  say  what  the  effect  of  the  two  elements  which  I 
have  to  consider  is  on  my  mind.  I  confess  the 
effect  of  the  two  on  my  mind  is  that  the  testator 
meant  any  wife  of  his  son.  Whether  I  conld  have 
come  to  that  condosion  on  the  first  of  the  two 
elements  alone  in  the  conflicting  state  of  the 
uithorities  it  is  needless  for  me  to  say,  bnt  I 
do  rely  on  the  way  in  which  the  testator  provides  for 
the  income  to  be  dealt  with  during  the  life  of  B.  H. 
Drew  in  the  event  of  alienation.  I  think  there  the 
testator  meant  any  wife.  I  cannot  believe  it  was  the 
intention  of  the  testator  that  thouffh  the  children  of 
the  second  wife  were  to  be  provided  for,  the  second 
wife  herself  was  to  be  ezdnded.  What  light  does 
that  throw  on  the  prior  part  of  the  will  P  Testator 
has  said  that  he  has  directed  one-thirteenth  part  to  be 
invested  for  the  son  and  his  family.  **  Fanmy  "  there 
is  used  in  a  wide  sense,  and  would  indade,  I  think, 
any  wife  of  B.  H.  Drew  for  the  time  being,  and  that 
is  shown  by  the  direction  that  the  income  is  to  be 
applicable  for  the  benefit  of  the  son,  his  wife,  and 
(Mdren.  It  seems  to  me,  looking  at  the  whole,  that 
there  is  here  a  sufficient  context  to  take  the  case  out 
of  the  general  rule,  and  I  think,  therefore,  that  the 
lady  is  entitled  duriog  her  life. 

Bolioitors,  Wilkiiuon  <k  Son ;  Alexander  Pope. 


^£l\  Oct.  26;  Nov.  22. 

In  re  M .  (a.) 

TrutUe — New  trustees — Appointment — Vesting  order-^ 
Surviving  trustee  a  person  of  unsound  mind — Juris^ 
diction-^Trustee  Act,  1893  (66  A  57  Vict.  c.  53),  ss. 
lb^\-^Lunacy  Act,  1890  (53  iSc  54  Vict.  c.  5),  s.  143. 

Where  ihe  sole  surviving  trustee  of  a  settlement  is  a 
person  of  unsound  mind  not  so  found,  and  is  within  the 
jurisdiction^  the  Chancery  Division  of  the  High  Court 
has,  under  the  Trustee  Ad,  1893,  jurisdiction  to  appoint 
ntw  trustees,  hut  has  no  jurisdiction  to  make  a  vesting 
order. 

This  was  a  summons  intituled  in  the  matter  of  a 
aettlement  and  also  of  the  Trustee  Act,  1893,  asking 
for  the  appointment  of  new  trustees  of  the  settlement 
in  tiie  place  of  the  two  original  trustees  of  the  settle- 
ment, one  of  whom  was  dead,  and  the  other  of  whom 
was  a  person  of  unsound  mind  not  so  found,  and  also 
asking  that  the  right  to  call  for  a  transfer  of,  and  to 
transfer  into  the  names  of  such  new  trustees  a  sum  of 
coosoIb,  and  to  receive  the  dividends  thereof,  might 
▼est  in  the  new  trustees.  The  applicant  was  a  person 
of  unsonnd  mind  not  so  found. 

Kenyon  Parker,  for  the  applicant. — ^The  question  is 
whether  or  not  this  appli^tion  ought  not  to  have 
been  made  in  Lunacy.  I  submit  that  it  is  properly 
inade  in  this  court.  The  old  jurisdiction  of  tne  court 
ID  Caumcery  was  not  taken  away  by  the  Lunacy  Act, 
1680.  Before  that  Act  the  jurisdiction  was  un- 
doubted :  In  re  Lemann's  Trusts,  31  W.  B.  520,  22 
OL  D.  633.  The  Trustee  Act,  1893,  re-enacts  the 
pnmaioiiB  of  the  Trustee  Acts,  1850  and  1852,  as  to 
the  appointment  of  new  trustees  and  the  making  of 
vesting  orders,  thus  showing  that  the  jurisdiction  of 
this  oonrt  and  of  the  court  m  Lunacy  are  intended  to 
be  cononRent.    The  Act  of  1893  gives  this  court 
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power  in  the  widest  terms,  and  there  is  nothing  to 
show  that  the  case  of  unsoundness  of  mind  is 
excluded. 

Arkle,  for  the  respondents. 

The  following  cases  are  referred  to  in  the  judg- 
ment :  In  re  Davidson,  20  L.  J.  Ch.  644 ;  In  re  Good 
Intent  Benefit  Society,  2  W.  B.  671 ;  In  re  Ormerod,  7 
W.  B.  71,  3  De  a.  &  J.  249;  In  re  Mason,  23  W.  B. 
737,  L.  B.  10  Oh.  App.  273 ;  In  re  Martin's  TrusU,  35 
W.  B.  524,  34  Oh.  D.  618 ;  In  re  Arrowsmith's  Trusts, 
6  W.  B.  642 ;  In  re  Gardner* s  TrusU,  27  W.  B.  164, 
10  Oh.  D.  29 ;  Herring  v.  Clark,  L.  B.  4  Ch.  App. 
167.  17  W.  B.  Ch.  Dig.  139;  In  re  Owen,  17  W.  B. 
1035,  L.  B.  4  Ch.  App.  782 ;  In  re  Boyce,  12  W.  B. 
359,  4  De  G.  J.  &  8.  205 ;  In  re  Sparrow,  18  W.  B. 
1065,  L.  B.  5  Ch.  App.  662 ;  In  re  Vickers'  TrusU,  24 
W.  B.  755,  3  Ch.  D.  112. 

Stirlino,  J.  —  Before  considering  the  powers 
conferred  by  the  Act  of  1893  it  is  necessary  to  see 
what  were  the  statutory  powers  of  the  court  at 
the  time  when  it  was  passed.  These  were  derived 
under  the  Trustee  Act,  1850,  and  the  Trustee 
Act,  1852.  [His  lordship  referred  to  the  pro- 
visions of  those  Acts,  and  continued:]  Under 
those  Acts  it  has  been  established  that  as  a  general 
rule,  where  a  veslang  order  was  required  by  reason  of 
a  trustee  being  of  unsound  mind,  the  lunacy  juris- 
diction had  to  be  resorted  to  :  see  In  re  Davidson,  In 
re  Good  Intent  Benefit  Society,  In  re  Ormerod,  In  re 
Mason,  In  re  Martinis  TrusU.  It  has,  however,  been 
held  that  where  the  trustee  of  unsound  mind  was 
also  an  infant  the  jurisdiction  conferred  on  the 
Court  of  Chancery  by  section  7  of  the  Trustee  Act, 
1850,  might  be  exercised :  In  re  Arrowsmith*s  TrusU  ; 
and  the  like  condusion  was  arrived  at  where  the 
lunatic  trustee  was  out  of  the  jurisdiction:  In  re 
Gardner's  TrusU,  the  judgment  in  which  case  shows 
the  ratio  decidendi.  Tnere  Jessd,  M.B.,  said:  "The 
only  point  dedded  in  In  re  Mason  was  that  in  the 
case  of  a  lunatic  trustee  you  should  intitule  your 
petition  in  Lunacy  as  well  as  in  Chancery,  under 
the  3rd  section  of  the  Act.  The  Court  of  Appeal, 
however,  in  directing  the  petition  to  be  so  intituled  do 
not  appear  to  have  given  any  reason  for  the  direction. 
The  9th  section  of  tihe  Act  says  that  when  the  trustee 
is  out  of  the  jurisdiction  the  Court  of  Chancery  may 
make  a  vesting  order;  and  the  3rd  section  s^s  that 
when  the  trustee  is  a  limatic  the  judges  in  Lunacy 
may  make  a  vesting  order.  When  you  read  the  two 
sections  together  they  evidently  mean  this,  that  when 
a  lunatic  trustee  is  within  the  jurisdiction  the  judges 
in  Lunacy  should  make  the  order,  but  that  when  be  is 
out  of  the  jurisdiction  the  Court  of  Chancery — now 
the  Chancery  Division— may  alone  make  the  order, 
just  as  in  the  case  of  any  other  trustee  out  of  the 
jurisdiction." 

It  has  also  been  hdd  that  where  the  legal  estate  in 
land  sold  under  the  order  of  the  Court  of  Chancery 
was  vested  in  a  person  of  unsound  mind  not  so  found, 
the  Court  of  Chancery  had  power  to  make  a  vesting 
order  under  section  1  of  the  Trustee  Act,  1852  : 
Herring  v.  Clark.  In  oases  where  the  lunacy  juris- 
diction was  resorted  to  for  a  vesting  order,  and  the 
appointment  of  a  new  trustee  was  also  required,  it 
was  the  usual  course  to  make  the  order  both  in 
Lunacy  and  in  Chancery;  but  wherever  section  10 
of  the  Trustee  Act,  1852,  was  applicable,  tilie  order 
was  properly  made  in  Lunacy  alone:  In  re  Owen, 
If  no  vesting  order  was  required,  the  Court  of 
Chancery  had  power  to  appoint  a  new  trustee  in  the 
place  of  one  wno  had  become  a  lunatic :  In  re  Boyce, 
In  re  Sparrow,  In  re  VicJeem'  TrusU,  In  re  Martin's 
TrusU. 

It  has  been  suggested  that  a  reason  why  it  was 


268 


THE  WEEKLY  REPORTfeR.      VM>.»,VM,^ 


VoL  iLTII. 


High  Coubt. 


In  be  M . — MTTT.TtTt  &  Aldwobth  (Limited)  v,  Shabf. 


High  Ck)xiBT. 


held  that  the  Court  of  Ohanoery  had  no  power  to 
make  a  vestiag  order  on  the  appointment  of  a  new 
trustee  in  the  case  of  a  lunatic  is  to  he  found  in  the 
language  of  section  34  of  the  Trustee  Act,  1850, 
stating  the  efEect  of  the  vesting  order.  It  is  true 
that  there  are  no  words  which  expressly  refer  to  the 
freedom  of  the  old  trustees  from  disability ;  but  such 
words  are  equally  absent  in  sections  7  and  9,  under 
which  it  was  held  that  the  Court  of  Chancery  might 
make  vestinff  orders  although  the  trustee  was  of 
unsound  mind.  Again,  the  terms  of  section  26  of  the 
Trustee  Act,  1850,  and  section  6  of  the  Trustee  Act, 
1852,  with  reference  to  vesting  orders  of  stock,  are 
the  widest  possible.  Tet  In  re  Ormerod  shows  the 
opinion  of  the  Court  of  Appeed  to  have  been  that  the 
Court  of  Chancery  had  no  power  to  make  a  vesting 
order  either  as  regards  realty  or  personalty.  Finally, 
the  absence  of  such  words  was  not  regarded  by  the 
Master  of  the  Bolls  in  In  re  Gardner* a  Trusts  as  an 
obstacle  to  his  making  an  order  under  section  9  of 
the  Trustee  Act,  1850. 

This  being  the  state  of  the  law,  there  was  passed, 
in  1890,  the  Limacy  Act,  1890,  which,  by  section  342, 
repealed  {inter  aZio)  all  the  sections  of  the  Trustee 
Act,  1850,  and  the  Trustee  Act,  1852,  whidi  conferred 
on  the  lunacy  authority  powers  of  wnLTriiig  vesting 
orders  or  appointing  new  trustees,  and  substituted  for 
them  a  series  of  enactments  (sections  133-142)  con- 
ferring similar  or  extended  powers  on  the  judge  in 
Lunacy. 

Section  143  provides  as  follows :  *'  The  provisions 
of  this  Act  as  to  vesting  orders  shall  not  affect  the 
jurisdiction  of  the  High  Court  as  to  any  lunatic 
trustees  outof  the  jurisdiction  :  In  re  Gardner* s  Trusts  ; 
or  under  section  1  of  the  Trustee  Act :  Herring  v. 
Clark,  The  section  appears,  however,  to  show  that 
it  was  not  the  object  of  the  Act  of  1890  to  extend  the 
jurisdiction  of  the  High  Court  as  regards  the  making 
of  vesting  orders  in  the  case  of  lunatic  trustees.  The 
result,  therefore,  was  that  from  the  passing  of  the 
Lunacy  Act,  1890,  down  to  the  passing  of  the  Trustee 
Act,  1893,  the  High  Court  had  no  power  to  make  a 
vesting  order  in  the  case  of  a  lunatic  trustee  which 
that  court  did  not  possess  before  the  Act  of  1890  came 
into  operation.  By  section  51  of  the  Act  of  1893  the 
sections  of  the  Acts  of  1850  and  1852  which  conferred 
on  the  Court  of  Chancery  power  to  make  vesting  orders 
and  appoint  new  trustees  were  repealed,  and  there 
were  substituted  for  them  a  series  of  enactments,  con- 
tained in  sections  25-41,  conferring  on  the  High 
Court  powers  similar  to  those  given  by  the  repealed 
sections  of  the  Trustee  Acts.  The  contention  on 
behalf  of  the  applicant  is  that  the  power  of  the  High 
Court  has  been  extended  by  those  sections,  so  that 
whereas  prior  to  1893  that  court  had  no  power  to 
make  a  vesting  order  on  the  appointment  of  a  new 
trustee  in  the  place  of  a  person  of  unsound  mind,  it 
now  has  jurisdiction  to  do  so. 

The  language  of  section  32  of  the  Act  of  1893  is  in 
some  respects  wider  than  that  of  section  34  of  the 
Trustee  Act,  1850,  and  it  expressly  refers  in  some 
cases,  though  not  in  all,  to  the  capacity  of  the  trustee. 
The  reason,  however,  why  it  wav  held  that  the 
Trustee  Act,  1850,  conferred  no  jurisdiction  on  the 
Court  of  Chancery  to  make  a  vesung  order  when  the 
trustee  was  of  unsound  mind,  was  not,  in  my  opinion, 
the  presence  or  absence  of  words  referring  to 
incapacity  from  unsoundness  of  mind,  but  the  exist- 
ence in  the  Act  of  1850  of  clauses  which  dealt  specially 
with  the  case  of  such  trustees.  Such  clauses  are  not 
found  in  the  Trustee  Act,  1893,  but  they  do  exist  in 
the  Lunacy  Act. 

The  Trustee  Act,  1893,  does  not  expressly  deal  with 
incapacity  on  the  part  of  a  trustee  caused  by  unsound- 
ness of  mind.      The   Lunacy   Act,   1890,  and  the 


Trustee  Act,  1893,  are  simply  statutes  oonsolidaiiiie 
the  existing  enactments  witn  refereuoe  to  lunatics  and 
trustees  respectively ;  and  lookiog  at  the  history  of 
tiko  legislation  on  tiie  subject,  I  have  been  unable  to 
satisfy  myself  that  the  general  terms  used  in  the  latter 
Act  were  intended  to  confer  a  jurisdiction  whiflh 
down  to  that  time  the  High  Court  had  not  enjoyed. 
Seeing  the   great    importance   which   attaches  to 
vesting  orders,  and  the  undesirability  of  their  being 
made  by  courts  whose  jurisdiction  is  open  to  doubt,  I 
think  that  the  safe  and  proper  course  in  the  present 
case  is  to  abstain  from  makmg  a  vesting  order,  and  so 
bring   the  present  decision  under  the  review  of  a 
higher  court,  by  which  I  trust  the  question  will  be  set 
at  rest.    At  the  same  time,  I  consider  that  I  bate 
jurisdiction  to  appoint  a  new  trustee  and  am  williog 
to  do  so  if  the  applicant  desires  it. 

Dec.  2.—- JTenyon  Parker  again  mentioned  tbe 
matter  to  the  court,  and  asked  for  the  appotntment 
of  a  new  trustee. 

Solicitors,  Trower,  Freding,  &  Parkin;  FiM, 
Roscoe,  &  Ot).,  for  Gibbons  &  ArkU,  Liverpool* 
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Chan.  Biv.  1 
Byrne,  J.  J 

MiLLEB  &  Aldwobth  (Ldotei))  V.  Shabf.  (o.) 

statute  of  Frauds^Part  performance—'Landlcrd  end 
tenatit — Verbal  agreement  for  lease  toith  existing  tenant 
— Payment  of  increased  rent. 

Payment  by  the  tenant  and  acceptance  by  the  land- 
lord of  an  increased  rent  in  respect  of  premises  hitherto 
held  and  occupied  by  tJie  tenant  as  a  yearly  tenant^ 
may  be  acts  unequivocally  and  in  their  nature  refer- 
abh  to  an  alleged  new  agreement  for  a  lease  for  21 
years,  and  therefore  such  a  part  performance  as  Ui3sa 
the  case  out  of  the  Statute  of  Frauds  and  allows  pard 
evidence  to  be  given  of  the  aUeged  agreement. 

Nunn  V,  Fabian,  L,  R.  1  Ch,  App.  35,  14  W.  B. 
Ch.  Dig,  119,  explained  and  followed. 

This  was  an  action  for  an  alleged  parol  agreement 
to  grant  a  lease  for  twenty-one  years*  The  defen* 
dants  were,  as  the  trustees  of  J.  Sharp,  deceased, 
owners  in  fee  simple  of  a  beerhouse  csJled  "The 
Jolly  Millers,"  in  Dartford,  Kent,  and  the  plaintifii. 
Miller  &  Aldworth  (Limited),  a  limited  company,  held 
the  beerhouse,  as  yearly  tenants  of  the  defendants  at 
the  rent  of  £14  a  year. 

The  statement  of  claim  alleged  that  a  few  days 
prior  to  the  23rd  of  May,  1894,  a  verbal  Mneemeot 
was  come  to  between  Miller  &  Aldworth  (limited) 
and  the  defendsjits,  whereby  the  defendants  agieed 
to  grant,  and  the  said  plaintiflGs  agreed  to  accept,  a 
lease  of  the  premises  lor  the  term  of  twenty-one 
years,  from  the  24th  of  June,  1894,  at  the  increased 
rent  of  £26  a  year,  and  that  such  lease  was  to  ooi^ain 
the  usual  covenants.  Miller  &  Aldworth  (Limited} 
remained  in  occupation  of  tiie  premises  and  paid  the 
rent  of  £26  from  the  24th  of  June,  1894,  until  July. 
1897,  when  they  assigned  the  M^reemant  to  tbe 
plaintifGs,  the  Dartford  Brewery  Go.  (Limited),  who 
thereupon  entered  into  occupation,  and  paid  the 
rent.  The  rent  was  aooepted  by  the  plaintiflh,  i^m 
gave  receipts  for  it  from  time  to  time. 

The  defendants  admitted  the  remaining  la 
possession  by  the  plaintifEs,  and  their  payment  <n  the 
moreased  rent,  but  stated  that  these  aots  were  merely 
done  in  continuation  of  the  yearly  tenancy,  and  to 

(a.)  Eeported  by  Nevillb  Tbbbutt,  Esq.,  Baniiter- 

at-Law. 
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OToid  a  notice  to  quit,  and  not  in  pnnnanoe  of  saj 
inDh  Bgreemeiit  for  a  lease  u  was  alleged.  They  tHao 
pleaded  the  Statute  of  Frauds.  In  proof  of  tlieir  cue 
the  plain  tiffs  prodnoed  at  the  trial,  beside*  the  receipts 
tor  rent,  a  letter  written  b;  Jamas  Sharp,  one  of  the 
defendants,  to  Miller  ft  Aldworth  (limited),  as 
fdllows: 

"  Dear  Sin,— 

" -Jolly  BEllers,' 

"IC7  brothers  and  I  have  arranged  for  Ur.  E. 
Waterman  to  receive  the  rent  of  the  abore,  so  kindly 
psy  him  in  f ntore.  We  are  advised  that  the  rent  yon 
pay  is  a  great  deal  too  low,  but  as  we  are  nnwilling 
to  take  it  out  of  yoor  hands,  ve  shall  be  glad  to  con- 
sider a  proposal  mm  yon  to  take  it  on  lease.  Kindly 
let  ns  nave  yonr  early  reply." 

Upon  the  plaintim  proposing  to  call  vitnesses  to 
[ODve  the  agreement,  the  defendants  objected  that 
moll  evidence  was  inadnUMiUe, 

AiRiuTy,  Q.C..  and  Mark  Somer,  for  the  plaintiff. — 
The  payment  and  acceptance  of  the  increased  rent  of 
£26  was  a  part  perfonuanoe  of  the  agreement  for  a 
lease  of  twenty-one  years,  which  enablea  ns  to  prove 
it  by  parol  evidence.  This  was  decided  by  Nufin  v. 
Fabian,  L.  fi.  1  Ch.  App.  35,  14  W.  E.  Ch.  Dig.  119  ; 
■nd  the  principle  was  stated  and  approved  by 
Baggallay,  L.J.,  in  ffumpAreyj  v.  Green,  10  Q.  B.  D. 
118,  at  p.  156,  31  W.  B.  Di^.  S2.  And  tlus  view  is 
con^stent  with  the  observations  of  Selbome,  L.C., 
in  Madditon  v.  Alderton,  31  W.  B.  820,  at  p.  822, 
L.  B.  3  Ca.  App.  467,  at  p.  47S. 

They  also  ated  JTcJIfanus  v.  Cooke,  at  p.  35  W.  B. 
T54.  35  Ch.  D.  681  at  p.  693 ;  and  WUliaTru  v.  Evam, 
23  W.  B.  466,  L.  B.  19  Eq.  547. 

Bee,  Q.C.,  and  W.  C.  Dare,  for  the  defendant! .—The 
oases  have  naver  gone  so  far  aa  to  say  that  mere 
paymeut  of  rent  can  be  oonsideied  as  part  perfomuuice 
ao  as  to  let  in  parol  evidence,  and  the  better  opinion  is 
to  the  oontrary ;  see  the  observations  of  Lord 
Selbome  already  quoted,  ^unn  v.  Fabian  does  not 
dedde  this  ;  in  tliat  case  the  increased  rent  paid  by 
the  tenant  was  in  respect  of  premises  part  of  whi<ji 
he  had  not  previously  been  in  possession  of,  and  we 
nibmit  that  this  was  a  spe<9U  drcumstouoe  which 
distingniihes  that  oase  from  tlte  present :  see  the 
observations  of  Brett,  L.J.,  in  Humpkreya  v.  Qrten, 
L.B.  lOQ.  B.  D.  at  p.  160. 

Btkxx,  J.— I  am  asked  hj  tlia  defaidants  to 
exclude  parol  evidence  to  show  whether  there  was  an 
sgreement,  and  if  so  what  that  agreement  was,  with 
respect  to  tbe  new  tenancy  allea^  to  have  been 
entered  into  by  the  plaintiffs  and  defendants.  It  is 
an  imdonbted  fact  that  there  was  a  yearly  tenancy 
existing.  Then  on  the  8th  of  March,  1894,  one  of  the 
defendants  wrote  the  following  letter  to  the  tenants. 
\Wa  lordship  read  the  letter.]  There  is  also  a  series 
of  reoerots  for  the  new  rent,  of  frtiich  tlie  one  dated 
the  29ta  of  September,  18S4,  being  a  receipt  for  the 
ratt,  less  tax,  for  the  "  Jolly  Uillen,"  is  an  example. 
The  plaintjgs  tely  on  the  caae  o(  ^unn  v,  Fabian,  and 
that  oa«e  is  a  binding  authority  upon  me.  It  appears 
tome  that  in  Qtai  oase  Oranworth,  L.C.,  held  that 
DotwithBtanding  the  Statute  of  Frauds  parol  evidence 
might  be  given  of  an  agreement  to  grant  a  lease  on 
the  ground  of  part  perfonuanoe  where  payment  of 
rent  at  an  increased  amount  bad  been  proved.  Bat 
the  defscdanta  sought  to  distinguiah  that  oase 
from  the  present  one  as  being  decided  upon 
the  ipeoisr  dronmatonoe  tliat  new  property  not 
within  the  (dd  tenancy  was  included  in  the  new 
tenancy.  I  th"*^,  however,  that  in  considering  what 
was  the  ground  of  that  decision,  the  remarks  of 
BaggaDAy,  L.J.,  in  Humpkreyi  v.  Qreen  (p.  156]  must 
be   considered,  where,  after    stating 
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High  Court. 


Held,  thcU  **  one  ?umr  after  swuei**  wcu  not  an  esB- 
preMum  of  time  within  the  meaning  of  the  Act  of  1880, 
and  therefore  tTuU  lighiing-up  time^  within  the  meaning 
of  section  85  of  tJie  Local  Chvemment\  Act,  1888,  wa$  U> 
he  reckoned  from  the  time  of  sunset  in  tJie  pairticular 
locality  in  which  the  alleged  offence  of  riding  wUTuntt  a 
light  had  been  committed. 

Case  stated  by  justices  for  the  dty  of  Bristol. 

The  question  for  the  deoisioii  of  the  court  was 
whether  the  period  between  one  hour  alter  sunset  and 
one  hour  before  sunrise,  during  whidh  lights  are 
required  by  section  85  of  the  Local  Gbyemment  Act, 
1888,  to  be  earned  on  biojdes  and  other  similar 
machines,  should  be  reckoned  according  to  the  actual 
time  of  sunset  in  the  loodity  or  according  to  the 
times  of  sunset  and  sunrise  at  Qreenwidu 

The  justices  held  that  the  period  must  be  reckoned 
according  to  the  times  of  sunset  and  sunrise  at 
Qreenwidh,  because  they  thought  it  would  be  an 
advantage  that  there  should  be  a  readily  ascertained 
time  for  the  lighting-up  of  bii^de  lamps.  They 
accordingly  convicted  tne  appeUant,  who  on  the 
occasion  of  the  alleged  offence  on  the  19th  of  August, 
1898,  was  riding  a  mcyde  in  Bristol  without  a  li^t  at 
8.15  p.m.,  whi<m  was  less  than  one  hour  after  sunset 
at  Bristol,  but  more  than  an  hour  after  sunset  at 
Greenwich  on  that  date. 

Maemorran,  Q,C»,  and  Alexander  Ohn,  for  the 
appellant. — ''  Bunset "  is  not  an  expression  of  time 
within  the  meaning  of  the  Statutes  (Dcdftnition  of 
Time)  Act,  1880,  and  therefore  that  Act  does  not  apply. 
If  the  justices  were  right  in  holding  that  the  Act  of 
1880  did  apply,  then  we  say  that  the^deoiBion  of  the 
justices  must  be  set  aside  as  being  unworkable  and 
absurd.  The  statute  directs  that  '*  whenever  any  ex- 
pression of  time  occurs  in  any  Act  of  Parliament  the 
time  referred  to  shall,  unless  it  is  otherwise  specifically 
stated,  be  held,  in  the  case  of  Chreat  Britain,  to  be 
Greenwich  mean  time."  In  the  present  case  '*one 
hour  after  Greenwich  mean  time  "  means,  if  it  means 
anything  at  all,  six  o'clock  all  the  year  round.  Sup- 
posing there  was  a  difference  between  the  local  time 
of  sunset  where  the  alleged  offence  was  committed 
and  sunset  at  Greenwich  of  an  hour  in  summer,  tiien 
a  cyclist  might  be  required  to  light  up  an  hour  before 
the  sun  sank  below  the  horizon,  and  in  winter,  in 
some  cases,  he  would  not  be  compelled  to  light  up  till 
an  hour  after  it  had  sunk  below  Uie  horizon.  There 
is  no  difficulty  in  fixing  the  time  of  sunset  at  any 
given  locality  in  England  by  reference  to  the  book  of 
the  Cyclist  Touring  Club. 

The  respondent  did  not  appear. 

liAWBANOE,  J. — I  am  not  surprised  that  no  one 
appears  to  argue  for  the  respondent,  for  the  decision 
of  the  justices  is  clearly  wrong.  The  conviction  must 
be  quashed,  and  as  it  appears  that  the  respondent  set 
the  law  in  motion  wiuL  the  object  of  getting  the 
question  decided,  he  must  pay  the  costs  of  the  appeal. 

Channsll,  J', — I  concur. 

Solicitora,  Darley  A  Cumberland,  tor  Oilmore, 
Mawer,  db  Lloyd,  Bristol. 


IN  BANKBUPTOT. 

Q.  B.  Div.  1  T^      ,c    T      oo 

(Wright,  J.)  1  Jy^^;  Jan.  23, 

In  re  Mason. 
Ex  parte  Bdtg  v.  Cbaig.  (a.) 

Bankruptcy--Proof-' Partnership— Loan  of  money  at 

(o.)  Beported  by  P.  M.  Pbanckb,  Esq.,  Barrister- 

at-Law. 


rate  of  interest  varying  with  profits  of  husineu-^ 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  si.  2 
(3)  (d),  3. 

In  1893  a  creditor  advanced  various  sums  of  mtmeii 
to  a  firm  of  Bryan  &  Mason  under  an  agreement  to  take 
a  shitre  of  proJUs  in  lieu  of  interest.  In  1895  the  firm 
dissolved  partnership^  and  Mason  took  over  the  hmnut 
and  liabilities,  entering  into  a  fresh  agreement  with  the 
creditor  to  pay  five  per  cent,  interest  on  the  mawof 
advanced*  Mason  became  bankrupt  in  1898,  and  tit 
creditor  proved  for  the  moneys  advanced. 

Held,  that  t?ie  money  must  be  considered  to  have  hem 
advanced  ttnder  the  agreement  of  1893,  and  not  under 
that  of  1895,  and  that  the  proof  eouid  not  be  adnUUed 
until  all  the  other  creditors  should  have  been paidinfuU, 

Appeal  by  a  creditor  from  the  rejection  of  a  proof 
for  money  lent. 

The  first  advance  made  by  Mrs.  Bing,  the  appell&ot, 
was  made  to  the  firm  of  Mason  &  Bryan  under  the 
terms  of  an  agreement  dated  the  2nd  of  October, 
1893,  whereby  she  agreed  to  provide  £600  on  the  Slit 
of  January,  1894,  and  further  capital  not  exceeding 
£1,000  on  the  21st  of  July,  1894,  and  it  was  further 
agreed  that  she  was  to  receive  a  sum  equal  to  one* 
third  of  the  profits  of  the  business  in  lieu  of  inters^. 
The  TMtftnenhip  between  Mason  &  Bryan  was  dis- 
solved by  a  deed  dated  the  1st  of  June,  1895,  wherebj 
Mason  took  over  the  business  and  agreed  to  pay  and 
satisfy  all  moneys  owing  by  the  firm  to  Mn.  Bing. 
Upon  the  Ist  of  August,  189S,  a  farther  agreement 
was  entered  into  between  Mason  and  Mrs.  Bing, 
which  recited  that  Mrs.  Bing,  in  addition  to  the 
£1,600  agreed  to  be  advanced  under  the  deed  of  1893, 
had  at  the  date  of  the  dissolution  of  partnership 
advanced  to  the  firm  a  further  sum  of  £2,307  14b.  2d., 
and  had  since  that  date  advanced  £1,120  to  Miaon. 
By  the  same  deed  Mason  agreed  to  repay  to 
Mrs.  Bing  the  sum  of  £1,600  on  the  31st  of 
December,  1902,  and  in  lieu  of  interest  thereon 
one  moiety  of  the  profits  of  the  business.  He 
further  agreed  to  pay  her  the  sum  of  £1,000  (part  of 
the  said  sum  of  £2,307  14s.  2d.)  by  the  3l8t  of 
December,  1895,  a  further  sum  of  £1,000  by  the  SOUi 
of  April,  1896,  and  the  residue  of  the  said  sum  of 
£2,307  14s  2d.  and  the  sum  of  £1.120  and  all  further 
advances  by  the  30th  of  April,  1897,  <<and  until  the 
said  principal  sums  (other  than  the  said  som  of 
£1,600)  shall  be  repaid  will  pay  to  her  interest 
thereon  or  on  so  much  thereof  respectively  as  shall  he 
owing  at  the  rate  of  £5  per  cent,  per  annum." 

Mason  became  bankrupt  in  1898,  and  Mrs.  Bing 
proved  in  the  bankruptcy  for  the  whole  of  the  mcnep 
advanced  by  her,  whereupon  the  trustee  rejected  her 
proof  upon  the  ground  that  the  proof  was  in  respsot 
of  a  loan  of  money  to  a  business  at  a  rato  of  intenst 
varying  with  the  profits,  within  section  2  (3)  {d)  and 
section  3  of  the  Partnership  Act,  1890,  wludi  enaets 
that  where  money  has  been  advanced  to  a  person 
engaged  in  business  on  a  contract  with  that  pecson 
that  the  lender  shall  receive  a  rato  of  interest  varying 
with  the  profits,  then  in  the  event  of  such  person  being 
adjudged  a  bankrupt  the  lender  shall  not  be  entitlea 
to  recover  anything  in  respect  of  the  loan  until  all  the 
other  creditors  have  been  satisfied. 

Mrs.  Bing  appealed. 

Herbert  Seed,  Q.O.,  and  EanseU,  for  the  appeDant— 
The  trustee  is  only  justified  in  thus  rejectmg  a  proof 
when  the  case  comes  within  the  words  of  fhe 
Partnership  Act,  1890 :  "  In  the  event  of  any  penon 
to  whom  money  has  been  advanced  by  way  of  losn 
upon  such  a  contract  .  .  .  being  adjudged  bankn]^" 
In  this  case  the  "  person  "  to  whom  the  money  wtf 
advanced  has  not  become  bankrupt ;  tiie  money  was 
originally  lent  to  Bryan  and  Mason,  and  Bryan  has 
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In  bi  UASotr.— Spicer  v.  Sfiokr. 


High  Codbt. 


not  beoome  baiikntpt.  Oa  the  1st  of  Aoguit,  1S96> 
tbera  was  a  new  lendlns  to  Mason,  imdtc  an  agree- 
ment whereby  only  £1,600  was  left  at  a  rate  of 
mterett  varying  with   profits,   and   whereby    it   was 


Dicfow,  O.C.aadP.  r.J?iact(urfi,  for  the  trustee.— 
ns  court  must  look  at  the  terms  apoa  which  the  loan 


.  D.  366.     It 

that  one  member  of  the  original  firm  has  retired,  the 
K)1e  lepreseutatiTe  of  the  flrm,  hsl  now  been  adjudged 
bankinpt, 

Bttd,  Q.O.,  in  reply,  cited  Ex  parte  Nottingham,  In 
n  Tuff  it  Nottingham.  36  W.  R.  667,  19  Q.  B.  D.  88. 

Wkiqht,  J.— In  this  case  it  seems  to  me  that  the 
contract  of  the  Ist  of  August,  1895,  is  not  the 
contnct  nndw  which  the  money  in  question  was 
sdvanoed  because  it  lecc^nizes  uiat  money  as  pre- 
rioosly  advanoed.  The  contract  of  the  Ist  of  June, 
1895,  does  not  aifeot  the  qoestion  becaase  it  does  not 
mention  the  terms  under  which  the  money  was 
sdfaneed,  it  only  sabstitDteB  one  partner  for  two,  and 
it  does  not  amount  to  a  fresh  lending.  We  must 
thtfefore  go  back  to  the  contract  of  October,  1893, 
■nd  I  think  that  the  true  inference  from  all  the 
Qienmstances  of  the  case  is  that  when  Mrs.  Bing 
•dTsnoed  the  £2,300  she  did  it  on  the  same  basis  on 
which   she    had    advanced    the  £1,600.     Therefore 


<rt  the  lending,  bat  not  so  as  to  have  any  legal  effect : 
ise  Ex  parte  Taylor,  In  re  Qnuon. 

Ur.  Baed's  point  on  seotian  3  of  the  Partnership 
Act  was  vtxj  ingenions,  but  I  do  not  Uiink  that  my 
dedoon  ought  to  be  affected  t^  it ;  the  money  was 
lent  to  a  tinu,  and  the  person  who  represents  the 
bm  has  been  adjudged  bankrupt,  which  seems  to  me 
to  hring  this  case  within  the  seotion. 


Appeal  diimitted. 

Solicitors  for  the  appellant,  Itobbini,  Billing,  << 

Solicitor  for  the  respondent,  8.  Myers. 


Not.  H. 
Spickb  v.  Spiobr,  (a.) 
Probate — Practice — Code — Proof  in    anlemn  form— 

Satiee  by  de/endanU  to  oroai-examins  mly—R.  S.  C. 

ord.  21,  r.  18. 

Tile  court  at  the  hearing  of  a  probate  suit  being  of 
spt'sHHi  that  the  d^endantt — u>ho  were  oppoeing  a  will 
and  codicil,  and  had  given  iwttce  under  ord.  21,  r.  18, 
that  they  merely  ineitted  on  the  will  being  proiied  in 
idemn  form  of  law,  and  that  they  only  intended  to 
troei-examine  the  vritnetiea  produced  iii,  tupport  of  the 
viil—had  no  reaeonable  ground  for  oppoaing  the  will. 
eondemned  the  difendant*  to  pay  the  eotta  of  the  plaintifi 
wto  were  propounding  the  doeumenie. 

Hearing  before  the  oonrt  itself  of  a  probate  action 
fa  wliioli  the  plaintiff,  Mary  Jane  Spioer,  widow  of 
n«derick  %iioer,  as  executrix,  and  Frederick  John 
Shaw,  OB  esecator,  propounded  the  will  and  oodioil  of 
Vtedmek  ^noer,  deoeaaed.  Trinity  House  pilot. 

The  disfaiidanta  were  thi«e  daughters  of  the  testator 
lij  a  fonoflr  marriage,  and  with  their  defence  gave 


uotjoe  (before  the  tOth  of  August,  1898)  under  the 
old  ord.  21,  r.  18,  that  they  merely  insisted  on  the 
will  being  proved  in  solemn  form  of  law  and  that 
they  only  intended  to  cross-examine  the  witnesses 
prod  need  in  support  of  it. 

The  attesting  witnesses  were  called,  and  after  they 
had  been  examined  and  cross-examined,  the  cross- 
examination  eliciting  nothing  to  throw  a  doubt  on  the 
will,  the  coort  held  the  w3l  to  be  duly  exeonted. 
The  question  of  costs  was  then  argued. 

Barnard,  for  the  ^laintifFs,  asked  , for  costs  under 
otd.  21,  r.  18.  The  defendants  applied  for  a 
oommon  jury,  stating  there  would  be  a  plea  of  undue 
influence,  hut  withdrew  the  application.  The 
plaintiffs'  solicitors  wrote  to  the  defendants'  solicitors 
asking  them  to  withdraw  their  defence,  and  giving 
them  notice  that  if  they  did  not  the  plaintiffs  would 
apply  for  costs.  They  have  had  plenty  of  time  since 
the  15th  of  August,  when  the  new  inle  came  into 
operation,  to  do  ao,  but  they  have  refrained  from 
doing  so,  thus  putting  the  plaintifFs  to  the  expense 
of  proving  the  will  in  solemn  form,  and  they  ought 
to  pay  the  costs. 

Bayford,  tor  the  defendants, — The  defendants  gave 
the  notice  under  the  old  rule  when  it  was  in  force, 
and  ought  therefore  to  be  protected  by  it.  There  was 
nothing  to  draw  their  attention  to  the  new  rale;  it 
was  not  publicly  circulated  until  after  it  came  into 

JEinns,  P. — In  this  case  I  have  to  deal  with  the 
new  rule,  ord,  21,  r.  16,  which  says  that  "  In  probate 
actions  the  party  opposing  a  will  may,  with  his 
defence,  give  notice  to  the  party  setting  up  the  will 
that  he  merely  insists  on  the  will  being  proved  in 
solemn  form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  the 
will,  and  he  shall  thereupon  be  at  libertv  to  do  so." 
The  following  words  are  new,  "and  shall  not,  in  any 
event,  be  liable  to  pay  the  costs  of  the  other  side 
unless  the  judge  shaU  be  of  opinion  that  there 
was  no  reasonable  ground  for  opposing  the 
will."  That  rule  effected  an  alteration  of  the 
old  practice  which,  as  provided  by  the  old  rule, 
was  that  "  the  defendant  shall  be  subject  to  the  same 
liabilities  in  respect  of  costs  as  he  would  have  been 
under  similar  circumstances,  according  to  the  practice 
of  the  Court  of  Probate,  before  the  principal  Aot  came 
into  operation,"  the  practioe  of  the  Court  of  Probate 
was  that  the  party  giving  suoh  notice  was  not  liable 
for  costs.  I  oonfess  I  never  could  see  the  reason  of 
the  rule.  I  suppose  its  origin  was  historio.  I  have 
been  unable  to  see  why  a  party  should  not  make  up 
bis  mind  one  way  or  the  other,  and  either  admit  or 
dispute  a  will  rather  than  bo  allowed  to  join  in  a 
skirmish  at  no  risk  of  paying  costs  but  at  the  expense 
of  the  estate.  The  question  under  the  new  rule  is 
whether  I  am  of  opinion  that  there  was  reasonable 
ground  tor  opposing  the  will.  It  has  been  said  the 
defendants'  solicitors  did  not  know  of  the  alteration 
of  the  rule,  but  when  they  did  know  of  it  they  could 
have  withdrawn  and  might  then  have  had  a  good 
ground  for  asking  for  ooaCs  up  to  then.  I  am  clearly 
of  opinion  that  tuere  was  no  reasonable  ground  for 
uppodog  the  will.  The  new  rule  woe  intended  to 
prevent  people  opposing  ' 
case,  therefore  the  defends 
the  plaintiSa. 

Solicitor  for  the  plaintiff: 

Solioitors  for  the  defeul 
Kirkman,  for  Mitchell  &  Mi 
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Hh.  Co.        In  thb  Goods  op  Bbazibr.— Dowling  v.  Bowling. — Stanlsy  v.  Stanlkt.        Hh.  far. 


Prob.  Div.  &  Adm.  Div. 
Probate. 


) 


In  the  Goods  of  Brazieb.  (a.) 

ProhcUe  —  Will  —  OhlitercUion  —  Words     ohliteraied, 
'* apparent'* —Wills  Act  (I  Vict,  c,  26),  s,  26. 

A  holograph  will  originally  contained  two  devises 
and  gift  of  a  legacy  to  the  testator*  s  son  **  Daniel**  The 
name  had  been  obliterated  in  all  three  places,  htU  when 
there  was  nothing  to  show^  and  the  testator  had  written  in 
the  names  of  Daniel  in  one,  and  of  another  son  Thomas 
in  two  other  places. 

The  court,  on  the  evidence  of  an  expert  that,  with  the 
aid  of  a  magnifying  glass,  he  could  read  the  original 
name  Daniel  in  all  three  places,  on  motion  by  consent  of 
all  parties  interested,  granted  administrcUion  tvith  the 
will  annexed,  with  the  original  word  "  Daniel  **  substi- 
tuted in  all  three  places,  on  the  ground  that  the  original 
words  were  *'  apparent**  within  the  meaning  of  section 
26  of  the  Wills  Act. 

Motion  on  behalf  of  Daniel  Brazier  for  admimstra- 
tion  to  the  estate  of  his  father,  Thomas  Brazier,  who 
died  the  9th  of  Jannary,  1897,  with  a  will  of  1874  a 
codioQ  of  1881  and  a  will  of  1884,  annexed,  with  a 
substituted  name  in  the  latter  for  names  written  over 
erasures. 

The  will  of  1884  was  a  holograph  will  containing  no 
revooatory  clause,  and  did  not  dispose  of  the  whole  of 
the  property,  but  it  contained  a  clause  in  respect  of 
whidi  the  difficulty  had  arisen.  By  the  dause  in 
question  the  testator  bequeathed  a  cottage  to  "  my 
son  Daniel  Brazier,"  another  cottage  to  *'  my  son 
Thomas  Brazier,"  and  £300  ''  unto  Thomas  Brazier." 
An  expert  in  handwriting,  T.  H.  Qurrin,  on  affidavit, 
deposed  that  he  had  examined  the  will  with  a 
magnifjing  glass,  that  the  three  above-mentioned 
Ohnstian  names  were  written  over  erasures,  and  that 
in  each  case  the  name  originally  written  was  Daniel. 
The  surviving  attesting  witness  was  unable  to  say 
whether  the  alterations  were  made  before  the  execu- 
tion of  the  will.  The  application  was  made  with  the 
consent  of  parties  interested. 

Priestley,  in  support  of  the  application. — Aa  the  name 
Daniel  is  visible  to  an  expert,  as  deposed  by  him,  it  is 
**  apparent"  within  the  meaning  of  section  26  of  the 
WiUs  Act,  and  the  court  ought  to  grant  administra- 
tion with  the  obliterated  word  Daniel  in  all  three 
places  restored. 

Babnbs,  J.,  considered  the  evidence  sufficient,  and 
made  the  order« 

Motion  allowed. 

Solicitors,  Gibson,  Weldon,  &  Bilborough,  for  R,  F, 
Haslewood,  Bridgenorth. 


deed,  notwithstanding  a  covenant  in  the  deed  providing 
that  no  proceedings  should  be  taken  in  respect  of  such 
misconduct,  on  the  ground  that  the  deed  had  wA  iem 
pleaded. 


Nov.  7. 


Prob.  Div.  &  Adm.  Div. 
Divorce. 


\  Aug.  12, 1898. 

DOWLING  V.  DOWUNG.  (a.) 


Divorce — Wife*s  suit — Separation  deed  not  pleaded — 
Cruelty  before  separation  deed — Covenant  not  to  sue — 
Undefended  suit. 

The  court  granted  a  wife  a  decree  for  dissolution  of 
the  marriage  on  the  growid  of  her  husband's  cruelty  and 
adultery,  the  cruelty  being  before  the  date  of  a  septmsHon 

(a.)  Reported  by  J.  Gebabd  Laing,  Esq*,  Barristor- 

at-  Law. 


Hearing  of  an  undefended  soit  by  Elizabeth  ILuy 
Dowlinff  for  dissolution  of  marriage  on  the  groond  of 
her  husband's  cruelty  and  adultery. 

The  parties  were  married  in  1870  and  in  1897  tlisj 
separated  on  the  terms  of  a  deed  which  provided  thit 
no  proceedings  should  be  taken  by  either  party  in 
respect  of  any  misconduct  prior  to  the  date  of  the 
deed,  but  that  the  covenants  of  the  deed  should  be 
void  if  the  marriage  were  dissolved  or  the  partiei 
judicially  separated  by  reason  of  any  subsequent 
misconduct.  Cruelty  prior,  and  adulteiy  subsequent 
to  the  deed  were  proved.  The  husband  did  not  set 
up  the  deed,  and  did  not  defend  the  suit. 

Barnard,  for  the  petitioner. — ^The  covenants  in  the 
deed  of  separation  are  difSerent  from  those  in  Rose  v. 
Rose,  30  W.  B.  736, 7  P.  D.  225,  before  Sir  J.  Haanen, 
and  31  W.  B.  573,  8  P.  D.  98,  in  the  Court  of  AppeiJ. 
Moreover,  the  respondent  has  not  pleaded  the  deed, 
and  therefore  the  court  should  follow  tiie  case  of  Trm 
V.  Tress,  35  W.  B.  672,  12  P.  D.  128,  and  assane 
that  the  respondent  knew  that  he  could  not  saocafl- 
fully  do  so. 

Barnes,  J.,  granted  the  decree  nisi,  distinguiihing 
the  case  from  Rose  v.  Rose  on  the  gpround  ttiat  the 
deed  had  not  been  pleaded. 

Decree  nisi. 

Solicitors,  Layton,  Sons,  di  Lendon. 


Prob.  Div.  &  Adm.  Div.  1  a        «  ,ai>o 

Divorce.  /  ^^- ».  1898. 

Qtaklby  v.  Stajtlkt.  (a.) 

Divorce-~DissoltUion  of  marriage  on  wife*s  peUtton— 
Maintenance  of  wife  and  children — Payment  of  oajM 
sum  witJhout  settlement — Matrimonial  Causes  Ad,  1S37 
(20  A  21  Vict.  c.  85),  s.  ^^--MatHmonial  Causes  M 
1859  (22  A  23  Vict.  c.  61),  s.  4. 

Upon  a  dissolution  of  marriage  at  the  suit  of  the  tfi/e»| 
wJiere  the  husband  disappeared,  and  the  only  asset  asaS* 
able  was  a  sttm  of  money  standing  in  his  name  in  a 
in  the  Chancery  Division,  the  wife  being  entirdy 
means,  the  court,  on  a  petition,  ordered  the  balance  (c 
£200),  after  payment  of  costs,  to  be  paid  to  the  \ 
{without  any  settlement)  for  the  benefit  of  hersdf 
children. 

Morris  V.  Morris,  31  L.  cT:  P.  <fe  if.  33, 10  W.  B.  Dirt 
Dig.  24,  followed. 

Motion  to  confirm   the   registrar's  report  on 
petition    by   Marffaret   Anne    Stanley   against  ^ 
former  husband    for    maintenance  of    herself 
children.    The  marriage  was  dissolved  on  the  groi 
of   the   husband's   cruelty  and   adultery,  and 
husband  disappeared  about  eight  years  ago, 
with  him  all  the  money  he  possessed.      In  1895 
husband,  by  the  death  of  his  mother,  beoame  entit 
to  a  sum  ox  £320  now  in  court  standing  to  his 
in  a  suit  in  the  Chancery  Division. 

This  petition  was  then  presented  and  the  registw] 
report  reconunended  that  after  pavmeot  of  uub  coi(| 
to  the  petitioner's  solidton,  the  cwilanoe  shoald  ' 
paid  to  the  mother  without  any  settiement  for 
maintenance  of  herself  and  children,  die  being 
out  means  and  supported  by  relations, 

^1    I  -  I-—    .■■  ■  ■■  ■-III—     -■■  ■■  ■■..  Ml  .  _  ■■  .  ■     ■- 

(a.)  Beported  by  J.  Qb&abd  Latng,  Esq., 

rister-at-Law. 
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Ze  Bos,  in  sapport  of  the  motion. — After  payment 
of  tiie  solicitozB'  oosts  there  will  be  a  snm  of  about 
£200.  It  wonld  not  be  for  the  benefit  of  the  children 
to  settle  this,  as  the  amount  is  so  small.  The  court 
has  power  under  the  Matrimonial  Causes  Act,  1859, 
8.  4,  to  make  any  order  it  likes  for  the  maintenance 
of  the  children.  In  Morris  v.  Morris,  31  L.  J.  P.  ft 
K  33, 10  W.  B.  Diy.  Dig.  24,  the  court  made  an  order 
under  the  Matrimonial  Causes  Act,  1857,  s.  32,  for 
ibe  payment  by  the  husband  to  the  wife  of  a  lump 
8am  for  her  maintenance. 

Babnbs,  J. — ^I  think  that  on  the  authority  cited  I 
can  and  I  do  make  the  order  asked  for,  for  payment  of 
tlia  costs  to  the  petitioner's  solicitors,  and  the  balance 
to  be  paid  to  the  petitioner  for  the  benefit  of  herself 
and  children. 

Solicitors,  Mariyn  dt  MaHyn,  for  Leigh  &  Horley, 
Oudiff. 


Feb.  14. 


iSmxt  of  9l99iaU 

From  Q.  B.  Div.  | 

(A.  L.  Smith  and  Collins,  L.JJ.)  j 

Tilling  (Limited]  v.  Blythb.  (a.) 

Pradiee—Beeeiver — Equitable  execution — Sitmmons  /or 
appointment  of  receiver — Personal  service — Ord.  67, 
rr,  4,  5. 

Where  the  defendant  Tias  not  entered  an  appearance 
to  the  writ  in  the  action,  a  summons  for  the  appointment 
of  a  receiver  cannot  he  served  upon  him  by  filing  it  at 
the  Central  Office  under  ord,  67,  r.  4,  hut  miui  be  served 
personaUy,  or  an  order  obtained  for  substituted  service. 

Appeal  from  Bidley,  J.,  at  chambers. 

The  plaintiffiB  recoYered  judgment  against  the  de- 
fendant upon  default  of  appearance  for  a  sum  of 
money,  and  applied  ex  parte  to  the  judge  at  chambers 
for  the  appointment  of  a  receiver,  by  way  of  equitable 
ezecation,  of  the  defendant's  reversionary  interest  in 
oertain  property.  The  judge,  however,  refused  to 
make  the  oroer  ex  parte. 

The  pUinf^ffW  accordingly  took  out  a  summons  for 
the  appointment  of  a  receiver,  and  served  it  by  filing 
it  at  tiie  Central  Office  in  accordance  with  ord.  67, 
1. 4,  sad  upon  the  summons  comine  on  for  hearing 
the  defendant  did  not  appear.  Bidley,  J.,  made  the 
order  asked  for,  but  upon  the  order  being  taken  to  the 
Central  Office  the  officer  refused  to  draw  it  up  upon 
tiie  ground  that  the  summons  had  not  been  personally 
ienred.  l^e  plaintiffs  thereupon  applied  again  to 
Bidley,  J.,  at  diambers,  when  a  memorandum,  setting 
oat  the  practioe  at  the  Central  Office  in  such  matters, 
VM  laid  before  him,  and  he  held  in  accordance  there- 
with that  the  summons  for  the  appointment  of  a  re- 
ceiver must  be  served  personally,  and  he  rescinded  his 
iltder. 

The  plaintifb  appealed. 

Morton  Smith,  for  the  plaintiffs. — ^The  defendant  not 
having  entered  an  appearance  to  the  writ  in  the  action, 
ord.  67,  r.  4,  provides  that  all  writs,  notices,  plead- 
ings, orders,  summonses,  warrants,  and  other  docu- 
ments, proceedings,  and  written  communications  in 
mpect  of  which  personal  service  is  not  requisite  may  be 
Krred  by  filing  tiiem  vidth  the  proper  omcer.  There 
it  no  role  remuzing  a  summons  for  the  appointment  of 
s  receiver  to  be  served  personally.   Ord.  50,  r.  15a,  and 

(o.)  Eeported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law. 


following  rules  relate  to  the  appointment  of  a  receiver, 
and  there  is  nothing  in  them  requiring  personal 
service.  In  Dymond  v.  Oroft,  24  W.  B.  700,  3  Ch.  D. 
512,  at  p.  514,  a  notice  of  motion  for  judgment  where 
the  defendant  did  not  appear  was  held  to  be  properly 
served  by  filing  it  with  the  proper  officer ;  and  in 
Evans  v.  Not<m,  41  W.  B.  230,  [1893]  1  Ch*.  252,  it 
was  held  that  a  notice  of  motion  for  leave  to  issue  a 
writ  of  attachment  was  properly  served  by  filing  it  in 
the  same  way.  The  service  of  the  summons  was 
therefore  properly  effected. 

The  defendant  did  not  appear. 

A.  L.  Smith,  L.  J. — In  my  opinion  the  decision  of 
Bidley,  J.,  was  right.  At  first  the  application  for 
the  appointment  of  a  receiver  was  made  ex  parte,  but 
the  learned  judge  very  properly  refused  to  make  an 
order  upon  such  an  application.  Formerly  at  common 
law  chambers  an  order  for  a  receiver  was  obtained 
vcffy  easily  upon  an  ex  parte  application.  It  was  then 
laid  down  in  this  court,  more  particularly  by  lindley, 
L.J.  (see  Lucas  v.  HarrU,  35  W.  B.  112.  18  Q.  B.  D. 
127,  and  In  re  Potts,  Ex  parte  Taylor,  41  W.  B.  337, 
[1893]  1  Q.  B.  648),  that  such  an  order  should  not  be 
made  ex  parte,  except  in  a  case  of  emergency.  The 
meaning  of  that  is  that  an  order  appointing  a  receiver 
should  not  be  made  except  upon  notice  to  the 
other  party,  so  as  to  give  him  the  opportunity  of 
appearuig  and  contesting  it.  It  is  said  that  the 
rules  relating  to  receivers  do  not  require  personal 
service.  It  is,  however,  pointed  out  by  Collins,  L.J., 
that  ord.  67,  r.  5,  contemplates  the  necessitv  for 
personal  service  in  cases  other  than  those  in  which  it 
is  specifically  required  by  the  rules,  for  that  rule 
speaks  of  personal  service  being  "  required  by  these 
rules  or  otherwise."  It  seems  to  me  that  tins  is  one 
of  those  cases  in  which  personal  service  is  required. 
I  do  not  think  that  the  plaintiffs  will  have  much 
difficulty  in  serving  the  defendant  because  they  know 
where  he  lives,  but  if  they  are  unable  to  do  so,  they 
can  then  apply  for  an  order  for  substituted  service. 

COLLINB,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffo,  H,  Foskett, 


Feb.  7. 


From  Q.  B.  Div.         \ 

(A.  L.  Smith,  Chitty,  and  > 

Collins,  L.  JJ.)  ) 

White  v.  Headland's  Patent  Elbotbio  Stoxlaob 

Batteby  Co.  (a.) 

County  court — Costs — Remitted  action — Judgment  under 
order  1^  for  part  of  claim — Judgment  in  county  court 
for  residue — Scale  of  costs — County  Courts  Ad,  1888 
(51  &  52  Vict,  c,  43),  s,  65. 

An  action  vkis  commenced  in  the  High  Court  for  £73. 
On  an  application  under  order  14,  an  order  was  made  by 
a  master  giving  the  plaintiff  leave  to  sign  judgment  for 
£53,  and  giving  the  defendants  leave  to  defend  as  to  £20, 
and  directing  the  action  to  be  tried  in  a  county  court. 
In  the  county  court  the  plaintiff  recovered  judgment  for 
£20. 

Held,  that  the  plaintiff,  having  recovered  in  the  action 
a  sum  exceeding  £50,  was  entitled  to  have  his  costs  taxed 
upon  scale  C, 

Eeeble  v,  Bennett,  42  W,  R*  539,  [1894]  2  Q,  B, 
329,  approved, 

Bailey  v,  Watson  &  Co.,  [1898]  2  Q,  B,  270,  46 
W,  R,  Dig*  40,  overruled, 

(a.)  Beported  by  F.  G.  Bctoker,  Esq.,  Barrister- 

at-Law. 
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0. A.    Whitb  v.  Hbadulnd'8  Patent  Eleotbio,  &o.,  Battbby  Oo.— Pbiob  v,  Mabsdvs  &  Sovb.   O.A. 


Appeal  from  the  judgment  of  a  DiTisioiial  Ckmrt 
(Lawranoe  and  Obaimell,  JJ.)  on  an  appeal  from  the 
westmimster  County  Gonrt. 

The  action  was  commenoed  in  the  High  Court  to 
reoover  £73  88.  3d.  for  goods  sold  and  deUvered.  On 
an  application  by  the  plaintiff  under  order  14,  the 
defen<£ftnt8  stated  that  they  desired  to  set  up  a  counter- 
claim. The  master  made  an  order  giving  the  plaintiff 
leave  to  sign  final  judgment  for  £53  8s.  3a.,  and 
giving  the  defendants  leave  to  defend  as  to  the 
balance  of  £20,  and  directing  the  action  to  be  tried 
in  the  Westminster  County  Court  under  section  65  of 
tiie  County  Courts  Act,  1888.  The  order  gave  no 
directions  as  to  costs.  At  the  trial  in  the  county 
court*  judjB^ent  was  given  for  the  plaintiff  for  £1K) 
on  the  daim,  with  costs,  and  for  the  defendants  for 
£18  upon  the  counterclaim,  with  costs. 

The  question  was  whether  the  plaintiff's  costs  in 
respect  of  the  proceedings  subsequent  to  the  master's 
oraar  ought  to  be  taxed  upon  the  county  court 
scale  A,  we  scale  applicable  where  tiie  sum  recovered 
exceeds  £10  and  does  not  exceed  £20,  or  upon  the 
county  court  scale  C,  the  scale  applicable  where  the 
sum  recovered  exceeds  £50.  The  registrar  of  the 
county  court  taxed  the  said  costs  upon  scale  A. 

The  county  court  judge  and  tiie  Divisional  Court, 
following  the  case  of  jSUley  v.  WaUon  &  Co,,  [1898] 
2  a  B.  270,  46  W.  B.  Dig.  40,  affirmed  the  decision 
of  the  registrar. 

The  pUuntiff  appealed. 

HanaeU,  for  the  plaintiff— The  plaintiff  has  re- 
covered over  £50  in  the  action,  and  he  is  therefore 
entitled  to  have  his  costs  subsequent  to  the  master's 
order  taxed  upon  scale  C.  The  case  is  governed  by 
KeebU  v.  BenneU,  42  W.  B.  539,  [1894]  2  Q.  B.  329. 

Eldridge,  for  the  defendants. — ^The  plaintiff's  daim, 
80  far  as  regards  £53  8s.  3d.,  was  finally  disposed  of 
by  the  judgment  under  order  14.  The  only  part  of 
l^e  action  which  was  remitted  to  the  county  court 
was  the  daim  to  the  balance,  and  in  the  coun^  court 
the  pUuntiff  only  recovered  £20.  He  is  therefore  only 
entitled  to  have  his  costs  taxed  upon  scale  A. 

A.  L.  Smith,  L.J. — The  county  court  judge  and 
the  iudges  of  the  Divisional  Court  decided  this  case 
on  the  assumption  that  they  were  bound  by  Bailey  v. 
WaUon  db  Co,  The  action  was  commenced  by  a  writ 
indorsed  with  a  daim  for  £73  88.  3d.  The  plainfiff 
took  out  a  summons  under  order  14,  and  was  success- 
ful up  to  the  amount  of  £53  8s.  3d.,  but  as  to  the 
residue  of  £20  he  was  unsuccessful,  and  the  action 
was  remitted  to  the  county  court  under  section  65 
of  the  County  Courts  Act.  In  the  county  court 
the  pUuntiff  succeeded  in  obtaining  judspnent  for 
£20.  He  therefore  recovered  in  the  action  £73  Ss.  3d. 
I  am  dearly  of  opinion  that,  when  the  case  was 
remitted  to  the  county  court,  the  action  was  not  cut 
into  two.  It  is  not  right  to  say  that  the  action  as  to 
£53  8s.  3d.  remained  a  High  Court  action,  and  as 
to  £20  became  a  county  court  action.  Section  65  of 
the  County  Courts  Act  says  that  "  where  in  any 
action  of  contract  brought  in  the  High  Court  the 
claim  indorsed  on  the  writ  does  not  exceed  one 
hundred  pounds" — that  is  this  case — **it  shall  be 
lawful  for  either  party  ...  to  apply  to  a 
judge  of  the  High  Court  at  diambers  to  order 
such  action" — ^not  a  part  of  the  action,  but  such 
action — '*to  be  tried  in"  a  county  court.  And 
the  section  proceeds  to  say  that  '*  thereupon  the 
plaintiff  shall  lodge  the  original  writ  and  the 
order  with  the  registrar"  of  the  county  court,  '*  and 
the  action  and  all  proceedings  therein  shall  be 
tried  and  taken  in  such  court  as  if  the  action  had 
been  originally  commenced  therein."     It  is  dear, 


therefore,  that  the  whole  action  goes  down  to  dis 
county  court.  **  And  the  costs  of  the  psitisi  ia 
respect  of  proceedings  subsequent  to  the  order  of  the 
judge  of  the  High  (S)urt  shall  be  allowed  aooovdiof 
to  the  scale  of  costs  for  the  time  being  in  use  in  tin 
county  court."  Here  the  plaintiff  recovered  in  tlis 
action  £73  8s.  3d.,  the  whole  of  the  sum  indonadca 
the  writ.  He  is  therefore  entitled  to  have  his  ocMto 
taxed  upon  scale  C,  the  scale  applicable  where  die 
sum  recovered  exceeds  £50.  I  tliink  that  Kedk  t. 
Bennett  was  rightly  dedded.  As  to  BaiUtf  v.  Woim 
d:  Co.,  I  cannot  see  any  difference  between  it  end 
Keeble  v.  Bennett,  and  I  think  that  it  oumot  be 
supported. 

Chtttt  and  CoLUNS,  L.JJ.,  concuzred. 

Appeal  allowed, 

Solidtor  for  the  plaintiff,  T.  G.  BuOen, 

Solidtors  for  the  defendants,  Ltuxu  &  Ward, 


Wa 
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From  Q.  B.  Div.      ] 
(A.  L.  Smith,  Chit^,  [  Feb.  4. 

and  Collins,  L.JJ.)    J 

Pbiob  V,  T£kBSDEBf  &  Soirs.  (a.) 

Mcuter  and  servant^Employers*  lidbUiUf — AccU 
injuries — Amount  of  compentaHon — Average 
earnings — '*  If  he  has  been  so  long  emjUojf^d  " — 1 
men*s  Compensation  Act,  1897  (60  df  61  ViefL  c 
Schedule  /.,  1  (b). 

TJie  words  *^if  he  has  been  so  long  employed" 
Schedule  /.,  1  (b),  to  the  Workmen* s  CompemmUan  Ai 

1897,  mean  *^if  he  has  been  so  long  employed  hg  ' 
same  employer,**  and    not  ^*  if   he  has  been  » 
employed  in  the  same  grade  of  employment,** 

Appeal  from  the  dedsion  of  the  judge  of  the 
County  Court  in  an  arbitration  under  the  Workmsnl 
Compensation  Act,  1897. 

The  daim  to  compensation  was  made  by  a 
man  who  at  the  time  of  the  acddent  had  been  ia 
employment  of  his  em^oyers  as  a  factory  hand 
more  than  three  years.  Prior  to  the  9th  of  Sept 

1898,  he  was  employed  as  a  little-pieoer, 
wages  at  9s.  6d.  a  week.     On  that  day  he 
promoted   to  be  a  aide-pieoer,    earning    wages 
13s.    8d.    a    week.       The   acddent     happened 
the  28th  of  September.    The  question  waa  as  to 
amount  of  compensation  to  which  the  ^plicaui 
entitled  under  the   Workmen's  Compensation 
1897. 

By  the  First  Schedule,  s.  1,  "  The  amount  of 
peneation  under  this  Act  shall  be  •  •  .  (5)  i 
total  or  partial  incapadty  for  work  reaulta  iram  te 
injury,  a  weekly  payment  during  the  incapeMBty  aftsr 
the  second  week  not  exceeding  50  per  oent.  of  Ue 
average  weekly  earnings  during  the  previous  twebe 
months,  if  he  has  been  so  long  employed,  bat  if  not, 
then  for  any  less  period  during  which  he  has  been  m 
the  employment  of  the  same  employer,  such  weekly 
payment  not  to  exceed  one  pound." 

The  county  court  judge  calculated  9s.  6d.  a  week 
for  49  weeke  and  138.  8d.  a  wedc  for  three  weeks,  and 
divided  the  total  by  52»  which pve  an  average  msMf 
earning  of  about  98.  lOd.,  and  he  made  an  award  lor 
a  weekly  payment  of  half  that  sum. 

The  workuum  appealed. 

Clarke  Ball,  for  the  appellant.— The  question  is  ss 
to  the  meaning  of  the  words  "  if  he  has  oeea  m>  long 

(a.)  Reported  by  F.  G.  Ruokbr,  Esq., 

at^Law. 
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OOXTBT  OP  ApFXAIi. 


Priob  9.  Habsdxn  ft  Bears.— NoBTOK  v.  Datibok. 


CtomtT  OF  Apfbal. 


cmpk^ed"  in  seotioii  1  of  the  Fint  Bohednle  to  the 
Aot  The  coimty  court  judge  enoneoiuly  ooo- 
fltrned  them  as  meaoiDg  mmlj  "  if  he  has  been  so 
loog  in  the  employment  of  me  same  employer." 
Tliey  ought  to  be  oonstnied  as  meaning  *'  if  he  has  been 
80  loDg  employed  in  the  same  land  <n  employment.'* 
Hflrs  the  appellant  enterod  into  a  new  kind  of 
employment  three  weeks  before  Ihe  aoddent.  The 
CMe  comes  within  the  teoond  part  of  sub-seetion  {h), 
and  the  appellant's  average  weekly  earnings  for  the 
tbee  weeks  was  Ids.  8d.  The  awurd  ought  to  have 
been  for  a  weekly  payment  of  half  that  sum. 

Loeknis,  for  the  respondents,  was  not  called  npon 
toaxgae. 

A.  L.  SiOTH,  L.  J.^I  think  that  the  appeal  must 
ba  dismissed.  It  is  argued  for  the  ax^pellant  that  the 
words  "  if  he  has  been  so  long  employed  "  in  section 
1,  nib-section  {b),  of  the  First  Schedule  of  the  Work- 
men's Ckimpensation  Act,  mean  *'  if  he  has  been  so 
long  employed  in  the  same  grade  of  employment.'*  I 
do  not  think  that  is  right.    Sub- section  (a)  says  that, 

!  where  death  results  from  the  injury,  the  compensation 
iito  be  a  sum  equal  to  the  workman's  eaminffs  in  the 

I    employment  of  the  same  employer  during  the^  three 

'  mn  next  preceding  the  injury,  and  if  the  period  of 
uifl  employment  by  the  said  employer  has  been  less 

I  than  three  yea^  then  the  amount  of  his  earnings 
doring  the  three  years  shall  be  deemed  to  be  166  times 

I  his  average  weeldy  earnings  during  the  period  of  his 
Mtoal  employment  imder  the  said  employer.  Then 
nb-eection   [h)  -says   that,  where  total   or  partial 

I  ine^Metty  for  work  results  from  tibie  injury,  the 
oompensation  is  to  be  a  weekly  payment  *'not 
ooeeding  50  per  cent,  of  his  average  weekly 
sirnings  dozing  the  previous  twelve  months,  if  he  has 
beeo  so  long  employed  "—that  is,  as  it  seems  to  me, 
by  the  lame  employer — **  but  if  not,  then  for  any  less 
period  during  which  he  has  been  in  the  employment 
of  the  same  employer."  It  will  be  seen  that 
"  employment  of  the  same  employer  "  is  spoken  of  in 
nib-section  (a)  and  in  the  second  part  of  sub-section 
(h),  and  I  am  of  opinion  that  the  words  now  in 
question  must  be  taken  to  be  used  in  the  same  sense, 
■od  most  be  construed  as  meauing  "  if  he  has  been  so 
long  employed  by  the  same  employer,"  and  not  as 
meaning  "u  he  has  been  so  long  employed  in  the 
«me  gnde  of  employment." 

Cjunx  and  Goluns,  L.  JJ.,  conouned. 

Afptal  dUmiseed. 

Solicitors  for  the  appellant,  Cfhetter,  Broome,  & 
Qrij/Ukn,  for  Fielding  A  Femihaugh,  Bolton. 

Solieitors  for  the  respondents,  Bowdiffes,  Eawle,  ^ 
Cb.,  for  Hall  A  Bon,  Bury. 


From  Q.  B.  Div.  \ 

(Bsrl  of  HaUbuiy,  L.O.,  and     [  Jan.  24. 

A.  L.  Smith  and  Chitty,  L.JJ.)  ) 

NOBTON  V.  DAYieON.  (a.) 

BdU  o/goodi — OroZ  oon^rad — Part  payment — Agreement 
thai  mller  ahould  retain  ewn  previaualy  overpaid  him 
—StatuU  of  Frauds,  $,  11— Sale  of  Goods  Aot,  1893 
(56  d:  57  Viet,  c,  71),  s.  4,  iub-eedicn  1. 

Where  one  of  the  terms  of  an  oral  contract  for  the  sale 
of  goods  of  a  greater  value  than  £10  urns  that  the  seller 
skoM  rdain  in  part  payment  a  sum  which  the  buyer 
had  Uf  some  mistake  previously  overpaid  him, 

Hdd,  that  there  had  been  no  part  payment  sufficient  to 

(«.)  Reported  by  F.  G.  Buoker,  Esq.,  Barrister- 

at-Law. 


saU^y  section  4,  sub-section  1,  of  the  Sale  of  Goods  Act. 
1893. 
Walker  v.  Nussey,  16  M.  A  W,  302,  followed. 

Appeal  from  the  judgment  of  a  Divisional  Ciourt 
(Wr^ht  and  Darling,  JJ.)  in  an  appeal  from  a  county 
court. 

The  action  was  brought  to  recover  the  price  of 
twelve  stationery  cabinets  which  by  an  oral  contract 
the  plaintiff  had  agreed  to  manufacture  and  supply 
and  the  defendant  had  agreed  to  buy.  In  a  previous 
transaction  for  the  purchase  of  six  similar  cabinets 
the  defendant  had  oy  some  mistiake  overpaid  the 
plaintiff  £1,  and  it  was  made  a  term  of  the  oral 
contract  that  the  sum  of  £1  so  overpaid  should  be 
retained  by  the  plaintiff  and  accepted  oy  him  as  part 
payment  in  respect  of  the  twelve  cabinets.  The 
defendant  having  refused  to  accept  deliyery  of  the 
twelve  cabinets,  uie  plaintiff  commenced  this  aotion, 
and  the  question  was  whether  there  had  been  a  part 
payment  sufficient  to  satisfy  the  requirements  of 
section  4,  sub-section  1,  of  the  Sale  of  Goods  Aots, 
1893,  which  substantially  re-enacts  section  17  of  the 
Statute  of  Frauds. 

The  county  oourt  judge  held  that  the  statute  had 
not  been  complied  with,  but  tiie  Divisional  Oourt 
rerersed  hie  decision. 

The  defendant  appealed. 

Lewis  Thomas,  for  the  defendant. 
O.  TJiom  Drwryt  for  the  plaintiff. 

Earl  of  Halsbuby,  L.O.— I  take  the  faets  of  this 
case  to  be  these,  that  the  defendant,  who  had 
previously  ordered  some  cabinets  from  the  plaintiff, 
gave  a  new  order  for  an  additional  number  of 
cabinets,  and  at  the  same  time  agreed  that  the  siua 
of  £1,  which  he  had  overpaid  the  plm'Titjff  in  respect 
of  the  earlier  order,  might  be  retained  by  the 
plaintiff  as  appropriated  to,  and  as  part  payment  in 
respect  of,  the  new  order.  The  dry  question  'of  law 
arises,  whether  that  satisfies  the  Statute  of  Frauds, 
or  the  Sale  of  Goods  Act,  which  has  superseded  it  In 
my  opinion  it  does  not.  The  LegisUture  has  pro- 
vided thftt,  whenever  a  contract  is  made  for  the  sale 
of  goods  of  the  value  of  ten  pounds  or  upwards, 
there  must  be  a  note  or  memorandum  in  writing  of 
the  contract,  or  there  must  be  acceptance  of-  part  of 
the  goods,  or  something  must  be  paid.  It  is  argued 
that,  where  an  order  for  goods  worth  more  than  £10 
is  given  orally,  if  something  passes  by  the  same  oral 
contract,  whidi  by  the  contract  is  to  be  treated  as 
part  payment,  that  satisfies  the  statute.  But  if  that 
argument  were  correct  the  statute  would  be  idle. 
The  policy  of  the  statute  is  that  in  cases  to  which  it 
applies  the  court  shall  require  something  more  *>»mi 
mere  words.  The  statute  assumes  that  there  is  a 
dispute  between  the  parties  as  to  what  the  agreement 
was,'  and  it  says  that  reliance  shall  not  be  placed 
merely  on  oral  testimony  as  to  what  was  said.  This 
view  of  the  meaning  of  the  statute  was  taken  in  the 
case  of  Wii^cer  v.  Nussey,  16  M.  ft  W.  302,  which  has 
stood  the  test  of  half  a  century,  and  must  now  be 
taken  as  decisive.  In  my  opinion  the  appeal  ought 
to  be  allowed. 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion. 

Chittt,  L.  J. — I  also  am  of  the  same  opiaioiL  The 
statute  reqmres  something  more  than  a  mere  oral 
contract.  Mere  the  supposed  part  payment  was  part 
of  the  contract  itself. 

AppetU  (Mowed, 

Solioiton  for  the  plaintiff.  Ransom  &  Williams, 

Solioitoss  for  the  defendant,  Ashursi  Morris,  Crisp, 
dt  Co, 
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Hemanb  V,  HoTOHKiss  Obdnanos  Co.  (LiMmD). 


COTTRT  OF  APFXAL 


Bed.  8. 


From  Chan.  Diy.  '\ 

(Lindley,  M.R.,  and  Chitty  and  | 

Yaaghan  WiJliams,  L.JJ.)      ) 

HxMANS  V.  HoTCHKiss  Obdnance  Co.  (Limited),  (a.) 

Company — Artidea    of  association — Classes  of  short' 
holders — General  meetings  of  each  dass — Quorum, 

The  artides  of  associcttion  of  a  limited  company 
provided  that  whenever  the  capital  was  divided  into 
different  dosses  of  shares,  the  rights  of  each  dass  might 
le  modified  by  agreement  duly  confirmed  by  resolution 
passed  at  a  general  meeting  of  that  dass,  t?ie  quorum  at 
tJie  meeting  being  members  holding  or  representing  three- 
fcwrths  of  the  nominal  amount  of  the  issued  shares  of 
that  class.  Another  article  provided  that  the  quorum  at 
general  meetings  of  the  company  were  to  be  at  least  three 
mmebers  present,  and  holding  or  representing  not  less  than 
one^tenth  of  the  issued  capital  of  the  company.  If  the 
meeting  was  adjourned,  a  quorum  not  being  present,  the 
meTnbers  present  at  the  adjourned  meeting  should  form  a 
quorum  for  the  transaction  of  the  business  of  such 
meeting, 

Hdd,  tJiat  t?ie  provisions  vnth  regard  to  the  general 
meeHngs  of  the  company  did  not  apply  to  general  meetings 
of  classes  of  shareholders  ;  and  therefore,  at  a  meeting  of 
a  particular  dass  of  shareholders  summoned  to  deal  with 
the  rights  and  privileges  of  that  dass,  the  necessary  quorum 
was  members  of  tJuit  dass  holding  or  representing  three- 
quarters  of  the  nominal  amount  of  such  issue,  and  not 
members  holding  or  representing  one-tenth  of  the  issue  of 
the  company. 

Defendants'  appeal  from  Kekewich,  J. 

The  action  was  1»rought  by  the  plaintiff  on  behalf 
of  himBftlf  and  all  others  the  shareholders  of  the 
above-named  company,  both  ordinary  and  preference, 
for  a  declaration  that  certain  resolutions  purporting 
to  have  been  passed  on  the  3rd  of  August,  1898,  at 
separate  meetings  of  the  ordinary  and  preference 
shareholders  were  not  duly  passed  and  were  not 
binding  and  operative;  also  for  an  injunction  to 
restrain  the  directors  and  their  agents  and  the 
company  from  acting  on  the  resolutions. 

The  company  was  formed  in  Mu^,  1887,  with  a 
capital  of  £800,000  divided  into  80,000  shares  of  £10 
each.  Power  was  given  by  the  articles  for  the 
division 'of  the  shares  into  different  classes,  with  such 
preferences,  priorities,  restrictions,  or  special  incidents 
as  might  be  attached  thereto. 

The  material  articles  were  as  foUow :  Art.  12.  "  The 
company  in  general  meeting  may  from  time  to  time 
increase  the  capital  by  the  creation  of  new  shares  of 
such  amount  as  may  be  deemed  expedient.  The  new 
shares  shall  be  issued  upon  such  terms  and  conditions, 
and  with  such  rights  and  privileges  annexed  thereto 
as  the  general  meeting  resolving  upon  the  creation 
thereof  shall  direct,  and,  if  no  direction  be  given,  as 
the  directors  shall  determine ;  and  in  particular  such 
shares  may  be  issued  with  a  preferential  or  qualified 
right  to  dividends  and  in  the  distribution  of  assets 
of  the  company,  and  with  special  or  without  any 
right  of  voting." 

Art  13.  ''Whenever  the  capital,  by  reason  of 
the  issue,  of  preference  shares  or  otherwise,  is  divided 
into  different  classes  of  shares,  all  or  any  of  the  rights 
and  privileges  attached  to  each  dass  may  be  modified 
by  agreement  between  the  company  and  any  person 
purporting  to  contract  on  behalf  of  that  dass,  pro- 
vided such  agrement  is  confinned  l^  an  extraordinary 
resolution  passed  at  a  separate  general  meeting  of 
the  holders  of  shares  of  that  class ;  and  all  the  pro- 
visions hereinafter  contained  as  to  general  meetings 

(a.)  Beportod  by  W.  Shallgboss  GK)ddabi>,  Esq., 

Barzister-at-Jiaw.  \ 


shall,  mutatis  mutandis,  apply  to  every  aooh 
but  so  that  the  quorum  thereof  sliall  be  meialMS 
holding  or  representing  by  proxy  three-fourtfas  ei 
the  nominal  amount  of  the  issued  shares  d  tht 
class." 

Art.  66.  «  Three  members  personally  present  dull 
be  a  quorum  for  a  general  meeting  for  the  dhoioe  cfa; 
chairman,  the  dec£ftration  of  a  Hividend,  and  tht 
adjournment  of  the  meeting.  For  aU  other  porposv ; 
the  quorum  for  a  general  meeting  shall  be  membaaTi 
personally  present,  not  being  less  than  three  ll; 
number,  and  holding  or  representinft  by  proxy  not 
less  than  one-tenth  part  of  the  issoMl  capital  of  tht. 
company.  No  business  shall  be  transacted  at  tff , 
general  meeting  unless  tiie  quorum  requisite  be  prsMil 
at  the  commencement  of  the  business/' 

Art.  68.  *<  If  within  half-an-faonr  from  the  <al 
appointed  for  the  meeting  a  quorum  is  not  prosont  tte> 
meeting  if  convened  upon  such  requisitioii  as  akn^^ 
said  [i.e.,  a  requisition  by  holders  of  one-tenth  of  tin 
capital]  shall  oe  dissolved,  but  in  any  other  cess  9 
shall  stand  adjourned  to  the  same  day  in  the 
week  at  the  same  time  and  place,  and  if  at 
adjourned  meeting  a  quorum  is  not  presentk  thaij 
members  who  are  present  shall  be  a  quorum,  sw 
may  transact  the  business  for  which  tiie  meeting  wm 
called." 

The  whole  of  the  share  capital  had  been  iomed. 

On  the  15th  of  July,  1898,  notices  were  sent 
for  separate  meetings  of  the  ordinary  and 
shareholders  for  the  27th  of  July,  1898,  to 
certain  agreements  made  for  the  reduction  of 
company's  capital;  at  neither  meeting  was  then^ 
quorum  of  shareholders  present  as  required  by  i 
13,  and  consequently  the  meetings  stood  adjouniedj 
the  Srd  of  August.    At  the  adjourned  meetings^ 
requisite  quorums  were  not  present,  and  resell 
for  the  confirmation  of  the  agreements  were  put 
each  of  the  meetings  and  purported  to  be  passed. 

The  plaintiff  then  commenced  his  action  and 
before  Kekewich,  J.,  for  an  interim  injnnctioa 
above  stated. 

Keeewioh,  J.,  made  the  order. 

The  company  appealed. 

Swinfen  Eady,  Q.C.,  and  Kirby,  for  the  api 
— Artide  68  must  be  applied  unless  it  is  repagnanll 
artide  13,  and  it  is  no  more  repugnant  to  article ' 
that  is  artide  66.    There  is  no  express  pronnaion 
the  procedure  if  at  a  meeting  of  either  daaa  of 
holders  a  three-fourths  quorum  is  not  proaent, 
therefore  the  provisions  of  artide  68  must  be 
to.  The  artides  are  in  the  common  form : 
Company  Forms  (7th  ed.),  p.410. 

Warrington,  Q.C.,  saiAMartelli,  for  the 
were  not  called  upon. 

Lindley,  M.B. — My   own   opinion 
plain  that  the  construction  put  upon  this  artiola  13 
Kekewich,  J.,  is  the  right  one.    Now,  just 
what  it  is.    Artide  12,  which  is  important*  aaye^ 
substance,  that  the  shares  may  be  issued  with 
privileges.    That  means  that  you  immediatdy 
class  of  shareholders  with  rights  and  privileges 
those  of  the  ordinary  shareholders.    Then  thm  i| 
provision  made  for  altering  those  rights  and  _ 
and  that  mav  be  done  in  the  way  pointed  out 
article  13,  which  says  that  the  privileges  may 
altered   and   modified   by  agreement  betwoea. 
company  and  anybody  purporting  to  oontraot 
behalf  of  the  class.    Of  course  that  would  be  far 
wide;    therefore  you  have  to  safeguard  thit» 
provision  is  made  for  safeguarding  it. 
such  agreement" — that  is    to    say,   an 
mentioned  for  altering  the  rights   and 
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of  s  gIam  —  "is  oonfirmed  by  an  extra-ordinary 
renlation  passed  at  a  speoial  general  meeting  of 
the  holders  of  sluures  of  that  olass "  —  that  is  to 
My,  it  must  be  oonfirmed  by  an  extraordinary  reso- 
lation  of  that  olass  of  shareholders.  Then  it  goes 
00  to  say,  "  and  all  the  proTisions  hereinafter  con- 
tained as  to  general  meetings  shall,  mutatis  mutandis, 
be  applied  to  such  meeting  " — that  is,  to  every  class 
meeting — "whether  adjourned  or  not" — all  those 
provisioiis  are  to  apply  mutatis  mutandis,  bat  subject 
to  this,  and  this  is  put  in  for  the  protection  of  the 
rlwwoo  "  but  so  tlu^t  the  quorum  thereof  " — that  is, 
the  quorum  of  every  dass  meeting  which  is  to  alter 
the  privileges  of  the  others — *' shall  be  members 
holding  or  representing  by  proxy  three-fourths  of 
the  nominal  amount  of  the  issued  shares  of  that 
dass."  Now,  what  does  that  mean  ?  That  means,  to 
my  mind,  exactly  what  it  says:  Work  in  all  the 
regulations  as  to  general  meetings ;  but,  if  you  are 
gnin^  to  alter  the  rights  of  the  dass,  you  must  not 
tike  those  provisions  in  the  articles  relating  to 
general  meetings  to  relate  to  the  quorum.  You 
ire  to  have  a  quorum  for  every  olass  meeting,  *'  the 
quorom  thereof" — adjourned  or  not,  it  does  not 
matter — "shall  be  members  holding  or  representing 
by  proxy  thiee-fouirths  of  the  nominal  amount 
of  such  issue."  To  my  mind,  that  is  the  plain 
meaning  of  article  13,  and  unless  you  adopt  this, 
the  other  construction  would  imply  this:  iiiat  the 
rights  and  privileges  of  the  members  of  the  class  may 
be  modified,  taken  away,  and  destroyed  without  the 
protection  of  this  quorum  at  all,  becatise  they  are  too 
supine  to  look  after  their  own  interests.  That  is  not 
at  all  likely,  at  all  events  to  me,  to  be  the  true 
oottstruolion.  If  on  the  adjourned  meeting  they 
have  not  the  necessary  quorum,  the  meeting  must  be 
adjourned  until  they  have,  or  they  cannot  alter  the 
special  rights  and  privileges  of  the  dass. 

I  think,  therefore,  that  the  judgment   appealed 
from  is  right,  and  the  appeal  must  be  dismissed. 

GHrmr,  Ii.J. — I  am  of  the  same  opinion.  Under 
their  memorandum  of  association  the  company  had 
power,  oonsiBtently  with  the  articles,  to  attach  special 
preferences  to  certain  shares,  and  that  the  company 
did.  Article  13  deals  with  meetings  of  the  persons 
who  have  suoh  priority  or  privileges  attached  to  their 
shares,  and  provides  for  having  a  separate  meeting  of 
the  dass  of  persons  whose  rights  are  proposed  to  be 
modified.  The  point  appears  to  me  to  be  a  very 
simple  one.  Do  these  words  which  are  found  at  the 
end  of  the  13th  article  as  to  a  quorum  run  throughout 
the  provisions  which  are  incorporated  by  reference  ? 
If  the  articles  had  run  thus,  **  substituting  three- 
fourths  for  one-tenth,"  the  case  would  have  stood 
entirely  differently ;  but  it  appears  to  me  that  the 
right  reading  is  that  the  quorum  of  three-fourths  is 
required  for  all  the  purposes  of  the  provisions  which 
are  here  inoorporatecL — ^namely,  not  merely  in  the 
66th,  but  in  the  68th  article  also.  The  6dth  article 
would,  if  it  applied  without  the  variation  which  I 
think  is  to  be  found  in  it,  admit  of  two  persons  only, 
membav  of  the  class,  at  an  adjourned  meeting  giving 
sway  all  the  privileges  which  had  been  attached  to 
the  shares  hdd  by  that  dass.  That  is  a  strong  reason 
lor  eoostruing  the  13th  artide  as  it  stands;  and  I 
Hunk  that  as  it  stands  it  does  not  substitute  three- 
fourths  merdy  for  one- tenth,  but  it  maintains  the 
requirement  of  a  quorum  of  three-fourths  right 
tliroughout  all  the  articles  that  have  been  referred  to. 
?or  this  reason  I  think  the  judgment  was  right. 

TATTOHAir  Williams,  L.  J.— I  agree. 

Appeal  dUmisaed, 

Sdidton,  N.  Herbert  Smith  ;  Braunstein  &  Skelton. 


migfy  Otoutt  of  Swtitt. 


.Div.    ] 
ich,  J.  j 


Kov.  22 ;  Deo.  1,  7. 


Chan.  Div. 
Eekewich, 

In  re  Baibd. 
Baibd  v,  Stayelby  Hill,  (a.) 

Trustee^Breach  of  trust—Principal  debtor^  Surety^ 
Indemnities — Release  of  debt. 

Where  the  life  tenant  (a  married  woman)  of  the  income 
from  investments  of  a  settled  fund  of  £30,000,  having  a 
power  of  appointment  by  wiU  over  the  capital  and  income 
of  the  same,  requested  the  trustees  to  sell  so  much  eta  would 
realize  the  sum  of  £10,000,  which  she  was  desirous  of 
handing  to  her  husband,  himself  one  of  the  trustees;  and 
where,  all  parties  understanding  that  the  said  sale  and 
payment  were  breaches  of  trust,  the  other  trustee  only 
consented  on  the  life  tenant  and  the  co-trustee  agreeing 
to  enter  into  a  covenant  to  indemnify  him  against  all 
claims ;  and  where  the  said  sum  was  not  repaid  to  the 
life  tenant  prior  to  her  death  nor  to  her  estate  since  her 
death  upon  the  demand  of  the  other  trustee^ 

Held,  that  the  husband  of  the  life  tenant  was  the 
principal  debtor  to  his  vnfe's  estate,  and  that  she  was 
surety. 

Held,  further,  that,  upon  the  true  construction  of  the 
will  of  the  life  tenant,  the  £10,000  passed  to  the  husband. 

Action  and  summons. 

By  her  will,  dated  the  24th  of  November,  1876,  Mrs* 
Dorothea  Baird,  after  appointing  as  her  trustees  the 
plaintiff  G^rge  Baird  and  Thomas  Tower,  sinoe 
deceased,  in  whose  place  the  defendant  the  Bt.  Hon. 
Alexander  Staveley  Hill  was  appointed  on  the  5th  of 
March,  1891 ,  bequeathed  to  them  the  sum  of  £30,000 
upon  trust  to  invest  the  same  in  certain  authori£ed 
securities  and  to  pay  the  income  thereof  as  it  should 
become  due  and  not  by  way  of  anticipation  to  Mary 
Frances  Btaveley  Hill,  then  Mary  Frances  Baird,  for 
her  separate  use,  and  after  her  death  as  to  both 
capitel  and  income  thereof  on  trust  for  such  person  or 
persons  for  such  purpose  and  in  such  manner  as  the 
said  Mary  Frances  Staveley  Hill  should  by  will  or 
codicil  appoint,  and  in  defamt  of  and  subject  to  such 
appointment  in  trust  for  sudti  persons  (exclusively  of 
a  husband)  as  should  be  the  next-of-kin  of  the  said 
Mary  Frances  Staveley  Hill. 

In  1876  the  said  Mary  Frances  Baird  was  married 
to  the  defendant  Alexander  Staveley  Hill.  In  the 
year  1895  there  had  been  no  child  bom  of  the 
marriage  and  it  was  regarded  as  certain  that  there 
would  be  no  issue  of  the  marriage.  In  that  year  the 
defendant  Hill  required  the  sum  of  £10,000  for  his 
own  personal  purposes,  and  Mrs.  Staveley  Hill  re- 
quested the  plaintiff  to  concur  with  the  defendant  as 
co-trustee  with  the  plaintiff  in  raising  that  sum  out 
of  the  said  trust  funds.  The  plaintm  consented  on 
Mr.  and  Mrs.  Staveley  Hill  agreeing  to  enter  into  a 
covenant  to  indemnify  him  against  all  claims  in 
respect  of  the  breach  of  trust.  The  whole  of  tiie  said 
sum  was  accordingly  paid  to  Mrs.  Staveley  Hill,  and 
she  paid  to  the  defenaant  the  sum  of  £2,500  as  a  gift, 
and  as  a  mortgage  advanced  to  the  defendant  the  sum 
of  £7,500  on  Sie  security  of  an  equitable  mortgage  of 
certain  estates  dated  the  26th  of  November,  1895. 

By  a  deed  of  indemnity  dated  the  19th  of  November, 
1895,  Mr.  and  Mrs.  Steveley  Hill  and  each  of  them 
covenanted  to  indemnify  the  plaintiff  in  respect  of 
the  breach  of  trust  and,  further,  to  repay  or  secure  the 
repayment  of  the  said  sum  when  required.  By  another 
deed  of  indemnity  dated  the  16th  of  December,  1896, 

(a.)  Reported  by  W.  H.  Dbapeb,  Esq.,  Barrister- 
I  at-Law. 
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Mrs.  Staveley  Hill  alone  ooTenanted  to  indemmfy  the 
trustees  in  respeot  of  a  further  sum  of  £2,600  raised 
out  of  the  same  triut  fund  and  paid  to  her.  The 
defendant  did  not  repay  the  £10,000  prior  to  the 
death  of  Mrs.  Staveley  Hill,  which  ooourred  on  the 
7th  of  August,  1897,  and  has  not  since  repaid  it  to 
her  estate,  as  the  pUintiff  had  requested  him  to  do. 

By  her  will  dated  the  20th  of  January,  1897,  Mrs. 
Staveley  Hill,  after  reciting  that  the  trustees  had 
raised  and  paid  to  her  the  said  sums  of  £10,000  and 
£2,600,  and  after  reciting  the  said  deeds  of  iodemnity, 
appointed  that  her  trustees  should  hold  **  the  residue 
of  the  said  sum  of  £30,000,  and  all  other  moneys, 
securities,  and  property  held  hy  the  trustees  of  my 
said  mother's  wQl  oTer  which  1  have  any  power  of 
appointment  in  the  first  place  to  satisf v  inoemnities 
given  hy  me  hy  the  said  indentures,"  and  she  further 
appointed  **  that  the  said  sum  of  £30,000  or  so  maidh. 
thereof  as  shall  remain  after  providing  sudti  indemni- 
ties as  aforesaid  and  all  other  moneys  over  which  I 
have  power  of  appointment  under  my  said  mother's 
will  shall  be  hela  E>jy  my  trustees  "  npon  trusts,  after 
payment  of  certain  debts  and  legacies,  to  pay  the  income 
to  Mr.  Staveley  Hill  for  his  life  and  after  his  decease  to 
residuary  legatees  as  therein  appointed.  *'  And  as  to 
all  the  rest,  residue,  and  remainder  of  my  property  of 
whatsoever  nature  or  kind  over  which  I  have  a  dis- 
posing power  I  give,  devise,  and  appoint  tiie  same 
unto  my  said  husband  absolutely." 

The  action  was  brought  to  obtain  the  payment  of 
the  £10,000  to  the  trustees  of  Mrs.  Baird^s  will,  and 
in  the  alternative  specific  performance  of  the  coven- 
ants of  indemnity  on  behalf  of  the  plaintiff.  Simul- 
taneously with  tiie  action,  a  summons  was  heard  in 
the  matter  of  the  estate  of  Mrs.  Stavdey  Hill,  in 
which  Mr.  Staveley  Hill  was  plaintiff  and  Mr.  H. 
Staveley  Hill  and  Mr.  J.  0.  F.  Tower,  the  two 
remaining  executors  and  trustees  of  libs.  Staveley 
Hill's  wm,  and  Mr.  G.  Baird,  and  Miss  M.  A.  Baird 
as  representinff  all  other  parties  other  than  Mr. 
Staveley  Hill  beneficially  interested  in  the  said  wiU, 
were  defendants. 

Bramiwtll  Davie$t  Q.C,  and  Etutaee  Smith,  for  the 
plaintiff,  who  sued  upon  the  covenant  in  the  deed  of 
the  19th  of  Kovember,  1895,  by  which  Mr.  Hill 
covenanted  to  pay  Mr.  Baird  the  £10,000. 

^  Mr.  Hill  haa  benefited  by  the  breach  of  trust;  he  and 
his  wife  had  both  covenanted  to  repay  on  demand, 
and  the  demand  had  been  made  but  had  not  been 
satisfied.  Until  the  liability  of  Mr.  Hill  was 
determined  Mr.  Baird  the  plaintiff  could  not  say 
whether  he  would  require  to  fall  back  on  the 
indemnity  given  him  by  Mrs.  Hill's  will.  For  that 
reason,  and  by  reason  of  an  order  of  the  26th  of  May, 
1898.  and  beoiftuse  the  residuary  legatees  pressed  for 
the  £30,000,  the  plaintiff  was  obl^ed  to  sue  for  the 
repayment  of  the  £10,000.  The  plaiutiff,  recognizing 
that  everything  depended  npon  whether  Mr.  Hill  was 
surety  or  principal  debtor,  contended  that  there  was 
nothing  to  show  that  Mr.  Hill  did  not  occupy  the 

Sosition  he  did  under  the  deed — viz.,  that  of  principal 
ebtor.  It  was  evidently  intended  that  he  should 
repay  Mrs.  Hill,  and  there  was  nothing  to  prevent 
the  normal  operation  of  the  deed.  Everything  in  the 
evidence  was  consistent  with  the  assumption  that  she 
was  surety  only :  Paget  v.  Paget,  46  W.  B.  232, 
ri898]  1  Ch.  47.  470,  following  Huntingdon  v. 
Huntingdon,  2  Wh.  ft  Tud.,  Lead.  Oas.,  6th  ed.,  Il47, 
and  Hudson  v.  Oarmichad,  2  W.  E.  603,  Kay,  613,  at 
p.  620. 

«r.  F,  WaggtU,  for  the  ezeontors  of  Mrs.  Hill,  asked 
for  tiie  directions  of  the  court  and  whether,  on  the 
words  of  Mrs.  Staveley  Hill's  will  and  in  the  event  of 
it  being  held  that  the  £10,600  should  be  repaid  to  the 


estate,  the  £80,000  was  the  pzimary  fond  ohargeiUs 
or  whether  it  should  be  borne  by  the  rest  A  the 
estate  pro  rata. 

H.  H.  OoseM'Hardy,  Q.C.,  T.  B.  Warrington,  Q,C^ 
and  F,  P.  Onelow,  for  the  d^endant. 

It  is  shown  by  the  oorrespondenoe»  dncnmsnt^ 
and    oral    evidence    of    the   solicitors,    that   Mo. 
Stavelev   Hill   was   the   principal   debtor,    as  be- 
tween herself  and  her  husband  on  the  one  hud 
and  the  plaintiff  on  the  other,  and  the  defeodaat  a 
surety  only.     The  authorities  showed  that  it  w« 
competent  for  the  defendant  to  show  that  he  wii  a 
surety*  assuming  the  deed  to  be  a  simple  one  withoot 
recitals ;  here  there  were  recitals,  but  not  such  ai  is 
preclude  the  present  defence.    These  recitali  and  thi ; 
execution  of  the  mortgage  for  £7,500  on  the  same  dij  ; 
went  to  show  that  she  herself  instigated  the  breach  el  | 
trust;  she  was  minded  to  do  what  she  was  at  liberty 
to  do — ^viz.,  to  lend  the  money ;  and  she  did  laud  it  | 
Assuming   that   Mrs.  Hill  was   the  principal,  the  i 
plaintiff  could  not  sue  her  executors  for  the  £10,000* ; 
for  he  would  have  at  the  same  moment  as  he  reoeifeft^ 
that  sum  to  repay  it  to  them  for  the  £30,000 ;  and  as  i 
action  could  be  lirouffht  by  her  executors  against  A*  { 
plaintiff  for  breach  of  trust,  for  she  had  in  her  vift' 
exercised  her  power  of   appointment,  making  thi 
fond  applicable  for  her  debts.   The  defence  was  dsmI 
on  two  grounds :  (1)  that  if  you  once  get  an  adHi 
by  the  creditor  against  a  surety,  it  is  competent  to  ttej 
surety  to  show  that  the  cremtor  could  not  sue  Hi' 
principal  debtor»  so  that  he  was  surety  for  nothing 
(2)  that  if  a  surety  is  sued  by  the  creditor,  he  v 
entitled  to  all  the  securitiea  that  the  creditor  has.   ■ 
had  been  held  by  the  Ck>urt  of  Appeal  that  all 
stances  and  facts  in  the  relations  of  husband  and  «9i| 
could  be  examined  to  discover  who  was  prio 
debtor  and  who  was  surety,  and  whether  there 
any  right  of  indemnity,  Petget  v.  Paget,    The 
dant  owed  the  money,  not  to  the  plaintiff,  but 
to  Mrs.  Hill's  estate ;  it  was  impossible  thai  he 
owe  £7,600  to  that  estate  and  £10,000  to  the 

W.  O.   Benehaw,  Q,C,,  and  Douglas  Em,  Use 
residuary   legatees,    claiming   the    residue    of 
£30,000,  and  coming  in  under  Mrs.  Hill's  will,  wo 
as  it  exercised  the  power  under  Mrs.  Babd's  wil 
Under  the  deed  of  the  19th  of  November,  1895. 
plaintiff  alone  was  entitled  to  the  first 
given  by  Mr.  and  Mrs.  BSl ;  Mrs.  Hill's  wifl 
not  touch  that  part  of  the   deed  which 
as  an  indemnity  given  by  Mr.  Hill  himeeli. 
Hill  intended  only  to   protect   her   own   ea 
her  husband's  estate  faued;    if  as  between 
and   her  husband    her   estate  was  called  upon 
indemnify  the  plaintiff,  it  was  to  be  as  hi 
directed,  but  not  so,  if  Mr.  Hill  did  not 
liable.    The  real  truth  was  that  a  breach  of 
had  been  committed  in  respect  of  the  £10,000 
for  Mr.  HtU's  purposes ;  that  his  indemnity 
worth  much,   as  he  was  under   imminent 
bankruptcy  proceedings,  and  the  joint  oovenant 
indemnity  by  Mr.  and  Mrs.  Hill  was  only  worth./ 
separate  estate,  consisting  of  the  furniture.    MEr. 
was  the  principal  debtor  and  Mrs.  Hill  only  a 
the  mortgage  for    £7,500,  all  he  could  give, 
executed  as  a  counter-security  to  protect  Mrs.  BUI 
against    Mr.  Baird.      This  £7,500  was  not 
paid  by  her  "  out  of  her  sepanite  estate,**  bat 
raised  out  of  moneys  in  which  she  had  a  life  h 
bjr  a  breach  of  trust  consisting  of  (1)  the  nc 
give  regud  to  the  restraint  on  anticipation,  (1) 
paying  over  of  the  corpus  of  the  fund  to  t^ 
to  which  it  was  paid:  Married  Woman's 
Act,  1882  (45  &  46  Vict  c.  75),  s.  6 ;  BeUi  t.  BM^ 
W.  B.  382,  31  Oh.  D.  402.     Tha 
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tbwiie  18  the  furety  was  capable  of  being  rebatted, 
and  Paget  ▼.  PagH  doOT  not  therefore  apply  to  the 
preaentcase. 

Deo.  1. — Kkkswicr,  J,,  said  that  the  only  oon- 
tentioo,  aa  between  Mr.  and  Mrs.  Staveley  Hill,  was, 
who  under  the  deed  of  indemnity  and  covenant 
dated  the  19th  of  November,  1895,  was  the  person 
raimftrily  liable  to  the  plaintiff  and  who  was  snrety. 
fiia  lordahip  was  of  opinion  that  the  defendant  was 
m  the  position  of  principal  debtor  and  that  Mrs. 
StftTdey  Hill  had  been  surety. 

The  case  was  stood  over  for  farther  hearing  as  to 
^  effiaot  of  Mrs.  Staveley  Hill's  will. 

Dec  7.~Kexbwioh.  J.,  having  intimated  that  the 
jneation  remaining  to  be  decided  was  whether  in  the 
interests  of  all  parties  the  right  of  action  in  respect 
of  the  covenant  onght  to  be  exercised,  and  that  l£ere 
was  a  difference  between  the  terms  of  the  two  deeds 
of  indemnity, 

H.H.  Cozifu-Hardy,  Q.C.,  T.  B.  Warrington,  Q.C., 
and  F.  P.  Onalow,  for  Mr.  Staveley  Hill,  contended 
that  there  never  was  a  point  of  time  when  anyone 
ooold  make  the  plaintiff  liable  to  be  sued  for  breach  of 
tniit  Under  ttie  will  of  Mrs.  Baird,  Mrs.  Stavd^ 
Hill  was  entitled  to  the  separate  use  of  the 
eatate,  in  the  events  which  nappened,  with  a 
power  of  appointment  by  will  which  she 
did  in  fact  exercise.  The  two  deeds  of  indemnity 
we  on  the  same  footing,  the  terms  of  the  covenants 
barng  r$ddendo  singulo  singulis.  The  direction  con- 
tained in  Mrs.  Staveley  Hill's  residue  was  one  as  to 
the  rendne  rebus  extantibt^s—i.e.,  the  £30,000  less  the 
ilO,000  and  the  £2,600.  There  was  nothing  on  the 
face  of  the  wiU  to  justify  the  liability  of  the  plaintiff ; 
nther,  the  true  effect  of  the  will  was  to  give  the  sum 
t2ie  sobject  of  the  debt  to  the  defendant,  l^at  sum,  in 
fast,  if  not  in  law,  having  been  originally  paid  to  Mrs. 
Staveley  Hill  by  the  trustees.  The  final  clause  of  the 
vin  exercises  every  power  hitherto  unexerdsed,  and 
ths  £10,000  passed  under  that  appointment  to  Mr. 
Sta?i>]ey  HiU,  to  whom  alone  ttie  plaintiff,  if  he 
coold  recover,  could  pay  it  back. 

W*  C,  Benshaw,  Q,C,,  and  Douglas  Eyre,  for  the 
whurf  legatees,  relied  on  the  distinction  between 
t^  dseoB  of  indemnity,  and  contended  that  the  will 

^y  satisfied  the  indemnity  given  by  Mrs.  Staveley 
the  surety,  and  not  those  given  by  the  defend- 
ant, ind  that  nothing  was  left  to  pass  to  the  defend- 
ant under  the  general  appointment  at  the  end  of  the 
wHL 

Kxjuwicu,  J.,  said  that  the  question  had  really 
beoome  one  of  the  construction  of  Mrs.  Staveley 
Hili's  will.  It  was  dear  that  the  indemnities  were 
not  to  be  oonaidered  in  ascertaining  "  the  residue  of 
the  said  sum  of  £30,000  "  of  which  the  testatrix  spoke. 
Sbe  xsoognixed  on  the  face  of  the  will  that  the  two 
•UDS  of  £10,000  and  £2,600  had  been  taken  from  the 
£30,000  and  had  nassed  to  her.  By  the  indemnities 
for  which  she  aid  provide,  she  possibly  meant 
indemnificatioii  for  the  costs  under  the  covenant 
or  for  the  breach  of  trust  in  respect  of  certain 
Oanada  debenture  investments.  The  awkward  men- 
tion of  the  sum  <* £30,000"  later  in  the  will  had  to 
^  nplained  hj  what  had  gone  before,  and  it  would 
^  qoite  an  abeoxdity  to  su{^>ose  that  she  meant  to 
isiar  to  the  whole  £30,000,  when  she  had  said  in 
cfiact  that  it  was  the  sum  of  £17,400  which  repre- 
•ntted  the  residue  of  the  £30,000.  Some  little 
^iokaioe  was  done  to  the  grammatical  meaning  of 
mds.  Mr.  Staveley  Hill  was  the  prindpal  debtor 
>n  isqpect  of  the  £10,000,  but  she  was  liable,  as  far 
asanaxxiad  woaaan  could  be,  to  be  sued,  and  she 


had,  in  fact,  something  to  give;  so  that  if  the 
plaintiff  were  to  recover,  ne  would  have  to  pay  to  the 
defendant,  which  his  lordship  preferred  to  take  as  an 
argument  in  aid  of  what  he  had  said  above. 

His  lordship  dedared  that,  in  the  events  which 
had  happened,  and  according  to  the  true  construction 
of  the  will,  the  £10.000  passed  under  the  residuiry 
bequest  to  Mr.  Staveley  Hill ;  one  order  in  action 
and  summons,  and  no  other  order  except  a  direction 
that  the  costs  of  all  parties  should  be  taxed  as 
between  solidtor  and  client,  induding  any  charges 
and  expenses  of  the  plaintiff,  and  that  the  trustees 
of  Mrs.  Baird's  will  should  transfer  and  hand  over 
to  Mrs.  Stavdey  Hill's  executors  the  funds  in 
question,  out  of  which  to  pay  and  retain  the  costs 
ordered  to  be  taxed. 

Solidtors,  H.  8,  Holt ;  Guscotte,  Wadham,  dh  Brad- 
bury. 


DiNOLB  V.  COPPEN.  (a.) 

Mortgage — 8taitUe$  of  Limitations  (21  Jcui,  1,  c.  16  and 
3  db  4  Will.  4,  c.  27.  s.  ^2y-8tatute'barred  arrears  of 
interest — Statute-barred  debt — Mortgage  of  reversion 
— Mortgagee  tJ^  tenant  for  life  —  Foreclosure  and 
redemption  action — Accounts  between  mortgagor  cmd 
mortgagee, 

A  tenant  for  life,  with  the  duty  of  keeping  the  property 
in  repair,  became  mortgagee  of  the  reversion.  After  her 
death  her  executors  brought  an  action  for  foreclosure. 
The  mortgagor  counter-claimed  for  redemption  and  also 
for  damages  for  non-repair ^  and  he  was  held  entitled  to 
them.  The  tenant  for  life  had  lent  him  a  sum  of  money 
greater  than  the  amount  of  such  damages,  but  this  debt 
VHU  statute-barred.  There  were  arrears  of  interest 
owing  under  the  mortgage  deed  for  more  than  six  years. 

Held,  that  the  executors  of  t?ie  tenant  for  life  could  not 
treat  the  mortgagor  as  having  been  repaid  hi^  damages 
out  of  the  statute-barred  debt. 

Held,  also,  that,  in  taking  the  accounts  between  mort* 
ga^gor  and  mortgagees,  aU  the  arrears  of  interest  mwft  be 
brought  in,  ami  not  merely  those  which  had  accrued 
within  six  years. 

In  this  case  the  testator,  J.  L.  Coppoi,  gave  all  his 
real  estate  to  trustees,  of  whom  the  plaintiff  Fortoscue 
was  the  survivor,  upon  trust  to  permit  his  wife, 
Elizabeth  Ooppen,  to  recdve  the  rents  and  profits  for 
her  l^e  for  her  separate  use,  she  keeping  the  build- 
ings insured  and  in  good  tenantable  repair,  and 
subject  to  such  life  interest  upon  trust  as  regards 
fifteen  acres  of  land  at  Dagenham  and  six  cottages, 
together  known  as  ''Kew  Years"  for  the  defendant 
Goppen  in  fee  simple.  The  testator  died  on  the  20th 
of  June,  1878.  G^  the  13th  of  April,  1882,  the 
defendant  Coppen  mortgaged  his  revenionary  interest 
in  New  Years  to  the  widow,  EUzabeth  Goppen,  the 
tenant  for  life,  to  secure  £500  and  interest  at  5  per 
cent,  per  annum.  In  1884,  the  defendant  Goppen 
again  mortgaged  the  property  to  the  defendant 
Temple.  There  was  also  a  third  mortgagee  whom 
it  was  arranged  should  be  made  a  defendant. 
Elizabeth  Goppen  died  in  1897,  and  the  plaintiffs  were 
the  executors  of  her  will.  The  sum  of  £600,  and 
condderable  arrears  of  interest,  were  still  owing  to 
her  estate  by  the  mortgagor.  The  plaintiffs  brought 
this  action  for  an  account  of  what  was  due  to  tl^m 

(a.)  Beported  by  Nevillb  Tebbittt,  Esq.,  Bar- 
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under  the  mortgage  of  the  13th  of  April,  1882,  and 
for  payment  of  what  should  be  found  due,  and  in 
default  foreclosure;  but  did  not  claim  under  the 
covenant  in  ^  the  mortgage  deed.  The  defendant 
Ooppen  put  in  a  defence  which  was  substantially 
abandoned  at  the  trial,  and  a  counterclaim  claiming 
damages  for  neglect  and  non^repair  of  the  premises 
by  the  widow  as  tenant  for  life,  and  redemption  upon 
payment  of  the  balance  of  what  should  be  found  due 
to  the  plaintifftt  under  the  said  account  after  deducting 
rents  and  profits  come  to  the  hands  of  the  plaintifb 
since  the  death  of  Mrs.  Coppen  and  the  damages  for 
non^repair.  The  plaintiffs  in  their  defence  to  the 
counterclaim  submitted  that  the  d^endant's  dadm  for 
damaees  should  be  limited  to  defaults  within  six 
years  oefore  the  death  of  Mrs.  Coppen.  They  also 
stated  that  Mrs.  Coppen  had  lent  the  defendant  (joppen 
£220,  which,  with  interest,  was  still  owing  to  ner 
estate  and  claimed  that  if  any  damages  were  awarded 
against  her  estate  they  might  retain  such  damages 
against  the  said  sum  of  £220  and  interest.  This  sum 
was  statute-barred,  and  the  defendant  (beaded  to  it 
the  statute  21  Jac.  1  c.  16.  It  was  agreed  at  the 
trial  that  the  iudge  should  decide  summarily  what 
was  due  from  the  estate  of  Mrs.  Coppen  for  damages 
(if  any),  and  his  lordship  found  that  oamage  had  been 
sustained  to  the  amount  of  £85.  .  It  was  iJbo  agreed 
that  this  amount  should  go  in  reduction  of  what  the 
defendant  Coppen  would  otherwise  have  to  pay  upon 
redemption.  This  was  called  the  first  question  in  the 
action.  The  second  question  was  whether  the 
plaintiffB  were  entitled  to  the  benefit  of  the  statute- 
barred  debt  of  £220  in  reduction  or  discharge  of  the 
damages ;  and  the  third  question  was  whether  on 
taking  the  account  between  the  plaintiflw  and  the 
defendant  Coppen,  the  plaiotiffd  could  claim  to  bring 
into  the  account  all  arrears  of  interest,  or  only  the 
arrears  of  interest  for  six  years.  It  was  agreed  that 
the  third  question  should  be  determined  as  though 
it  had  arisen  in  an  action  by  the  defendant  Ooppen 
to  redeem  the  plaintiffs. 

Aethwryy  Q.C,  and  H.  L,  Fraser,  for  the  plaintiffs. — 
We  admit  that  there  cannot  be  strict  set  off  between 
the  damages  we  have  to  pay  and  the  statute-barred 
debt  due  to  us :  Bawley  v.  Bawley,  24  W.  B.  995, 
1  Q.  B.  D.  460.  But  we  say  tliat  the  defendant 
must  be  treated  as  having  repaid  himself  these 
damages  out  of  the  debt :  Jeff$  v.  Wood,  2  P.  Wms. 
128 ;  Milh  v.  Fowkes,  5  Bing.  K.  C.  455 ;  In  re  Cord- 
well  23  W.  B.  826,  L.  B.  20  Eq.  644 ;  In  re  Compton, 
30  Ch.  D.  15 ;  even  although  the  damages  were  not 
ascertained :  In  re  Morris,  23  W.  B.  120.  L.  B.  10 
Ch.  App.  68;  Courtenay  v.  WiUiamt,  3  Hare  539,  15 
L.  J.  Ch.  204.  We  also  submit  that  this  is  an  action  to 
recover  land,  and  time  does  not  begin  to  run  against 
us  till  we  came  into  possession  upon  the  death  of 
Mrs.  Coppen :  Pugh  v.  Heath,  30  W.  B.  553,  7  App. 
Cas.  235;  Harlock  v.  Aahherry,  30  W.  B.  327, 
19  Oh.  D.  539 ;  Hugill  v.  Wilkinson,  36  W.  B.  633, 
38  Ch.  D.  480;  In  re  Owen,  43  W.  B.  55,  [1894] 
3  Ch.  220;  and  that  this  beinfi^  a  redemption  suit 
does  not  come  within  3  &  4  Wifi.  4,  c.  27,  s.  42,  and 
consequently  we  can  bring  all  our  arrears  of  interest 
into  the  account :  Edmtmds  v.  Waitgh,  14  W.  B.  257, 
L.  B.  1  Eq.  418 ;  In  re  Marshfidd,  Marshfidd  v. 
Eutehings,  35  W.  B.  491,  34  Ch.  D.  721. 

e7.  G.  Wood,  for  the  defendant  Coppen. — ^The  cases 
cited  upon  the  first  point  are  either  cases  of  the 
bankruptcy  of  a  testator  or  oases  of  contract,  and  do 
not  apply  to  a  case  of  damages.  The  plaintiffs  are 
only  entitled  to  claim  six  years'  arrears  of  interest. 
There  is  no  case  exactly  deciding  this,  but  the 
observations  of  tiiejudges  are  in  favour  of  this  view 
in  the  cases  of  Du  Vigier  v.  Lee,  2  Hare  326 ;  Boher  v.  J 


Kemp,  6  Hare  155  ;  Sinclair  v.  Jackson,  1  W.  B.  400, 
17  Beav.  405  ;  and  Mason  v.  Broadhent,  12  W.  B.  118, 
33  Beav.  296. 


Ingpen,  for  defendant  Temple. 


Our,  adv.miiL 


Dec.  21. — Bybne,  J.— Now  I  come  totheseoood 
question.  The  pladntiffs  say  they  are  enticed  to 
treat  the  amount  recovered  by  way  of  damsges  u 
being  repaid  to  the  extent  of  the  statute-barred  debt 
of  £220,  or  to  retain  an  amount  of  assets  otherwiM 
applicable  in  payment  of  damages  in  disokarge  of 
such  damages.  They  admit  they  oould  not  set  cS, 
but  they  say  that  tins  is  not  set  off,  but  analogam 
to  the  right  to  retain  a  legacy  in  discharge  d  i 
statute-barred  debt.  They  say  that  they  havs  no 
authority  establishing  their  contention,  but  they  reCer 
to  the  case  of  Gourtenajf  v.  Williams,  3  Hare  539,  ai 
showing  the  principle  upon  which  they  assert  thii 
daim,  and  as  fairly  enumerating  the  previous  easei 
upon  which  the  plaintiffs  rely.  [His  lordship  md 
the  passage  (p.  551]  commencing :  "  The  statata  of 
limitations  that  governs  "  to  '*  rebutter  to  the  plsintiffs 
demand  "  on  p.  554.]  Now,  it  is  to  be  observed  tint 
tiie  decision  in  that  case  relates  to  a  legatee,  then 
being  a  bounty  intended  by  the  testator,  and  the 
same  remark  applies  to  Jeffs  v.  Woods,  and  the  learned 
judge  in  Courtenay  v.  WiUiams  expressly  reoogmm 
that  the  debtor  cannot  plead  by  way  of  set  off  a  ddA 
barred  by  the  Statute  of  Limitations.  Then  the  one 
of  Courtenay  v.  WiUiams  came  on  for  appeal,  15  L.  J. 
Ch.  204,  and  the  dedsion  was  affirmed.  At  p.  207 
the  Lord  Chancdlor  says :  '*  Now  it  is  quite  certsiii 
— [His  lordship  read  the  passage  to  *'in  the 
course  of  this  argument,"  p.  208].  What,  thm, 
do  these  decisions  amount  to  ?  To  my  mxad  they 
come  to  this,  that  in  the  case  of  a  legacy  ths 
person  indebted  to  the  testator's  estate  is  not 
entitled  to  daim  that  legacy,  unless  he  treats  tiie 
legacy  in  one  way  or  another  as  being  pro  ftxifo, 
or  wholly  satisfied,  as  the  case  may  be,  by  the  amoont 
due  from  him  to  the  testator,  although  barred  by  tbe 
Statute  of  Limitations.  Counsel  for  the  plaintiff  vii 
unable  to  refer  me  to  any  authority  which  would  maloi 
it  applicable  to  a  ca^  like  the  present  where,  thsn 
being  a  statute-barred  debt  due  by  a  per«on  to  a 
testator  who  was  dead,  an  action  is  brought  againit 
the  executors  of  the  testator  in  respect  of  waste  ooin- 
mitted  during  his  lifetime.  If  this  had  been  a  simplfi 
action  for  waste  brought  affainst  the  tenant  for  Vik 
during  his  lifetime  it  would  have  been  no  answer  to 
say,  '*  But  you  are  indebted  to  me."  Of  oourse  that 
would  have  been  a  simple  set  off.  Is  there  anj 
difference  here  ?  If  a  right  exists  at  all,  it  appean  to 
me  that  it  must  be  a  right  existing  by  reason  of  set 
oSL  In  the  absence  of  authority  I  am  not  going  to 
be  the  first  to  decide  that  there  is  any  such  right  as 
that  claimed. 

On  the  other  point  I  have  been  referred  to  tiia 
earlier  cases,  and  invited  to  accept  certain  dids 
in  those  earlier  cases  rather  than  dicta  in  the  later  osmi. 
[His  lordship  tJien  referred  to  the  judgments  in  the 
cases  of  Du  Vigier  v.  Z«e,  Sober  v.  Kemp,  Sindair  t. 
Jackson,  Mason  v.  Broadhent,  and  Edmunds  v.  Wob^ 
in  which  latter  case  proceeds  of  sale  of  the  estate  bf 
the  trustees  of  the  mortgagee  had  been  paid  into  oonzt, 
and  the  trustees  were  held  entitled  by  Kinderskjt 
y.C,  to  more  tiian  six  years'  arrears  as  the  suit  was  not 
one  to  recover  interest  under  the  42nd  seotian  of  S  ft  4 
Will.  4,  c.  27 :]  The  Vice-Chancellor  there  says,  *'  I  as 
bound  to  say  that,  with  all  deference,  I  cannot  cooear 
in  the  conclusion  tiiat  a  bill  by  a  mortgagor  to  rec^w 
the  surplus  moneys  comes  within  the  terms  of  tks 
42nd  section  as  being  a  suit  by  which  arrean  of 
interest  are  sought  to  be  recovered.    Moreow,  ft 
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doei  not  sppear  to  me  to  oome  within  the  spirit  of 
the  Aot,  whioh,  it  must  be  remembered,  u  an  Act 
tsldxig  ftway  eriiriang  rights,  and  which  most  be 
OQDBtraed  with  reasonable  strictness.  The  intention  of 
the  Legislature,  I  think,  was  that  if  a  man  chose  to  let 
mterest  ran  for  more  than  six  years,  and  then  oome 
io  a  oonrt  of  jostioe  to  recover  the  interest,  he  should 
only  be  entitled  to  recover  six  years'  interest ;  but  it 
does  not  follow  that  the  Legislature  intended  that  a 
mortgagor  who  has  lost  his  legal  right,  and  comes  to 
the  court  insisting  on  his  equity  to  redeem,  should  be 
allowed— althou^  he  has  faded  to  pay  the  interest 
which  he  ought  to  have  paid  for  more  than  six  years  ^ 
to  redeem  on  payment  onl^  of  six  years*  interest. 
Iliere  would  be  no  justice  in  such  a  construction  of 
the  statute.  Is  the  omission  of  the  mortgagor  to  pay 
the  interest  which  he  ought  to  have  paid  less  culpable 
than  the  omission  of  the  mortgagee  to  demand  and 
enforoe  payment  of  it  P  " 

Now,  like  Kay,  L.J.,  in  In  re  Mar$hfield,  I  confess 
I  am  not  able  to  resist  the  reasoning  of  Eindconley, 
V.G.,  in  Edmunds  y.  Waugh.  The  troth  is  this. 
Before  the  passing  of  the  Act  in  question  there  were 
certain  rights  as  between  a  mortgagor  and  a  mort- 
gagee in  existence.  In  respect  of  the  recovery  of 
arrears  of  interest,  the  42nd  section  has  affected  the 
right  of  the  mortgaffee  when  coming  to  recover  money, 
bat  not  his  right  when  he  has  exercised  his  power  of 
sale  and  holds  the  proceeds,  or  where  his  mortgagor 
oomes  to  redeem  and  take  away  from  him  his  legal 
lights.  I  think,  therefore,  that  the  true  view  is  that 
in  a  suit  to  redeem  there  is  no  such  right  as  that  con-* 
tended  for  on  bdialf  of  the  defendant. 


Sdidtor  for  the  plaintiffs,  John  Oreenfield. 

Solicitors  for  the  defendant  Coppen,    WruUd    & 
Sharp, 

Solicitor  for  the  defendant  Temple,  J.  Turner. 


iMv.  I 
t.  J.  f 


Dec.  20,  21. 


Chan.  I>iv. 
Wright 

In  re  BOXBUBOHB  Pbbss  (LIMITED). 

Spivbs  &  Bxvan's  Case,  (a.) 

Company — Winding  up^Contract — Coneideration  for 
tharea  other  than  cash — Registration  of  contract — 
Matter  of  prefudice — "Just  and  equitable*' — Com- 
panies Ad,  1898  (61  A  62  Vict.  c.  26;,  s.  1. 

Before  granting  relief  under  the  Companies  Act,  1898, 
the  court  will  consider  the  consideration  given  for  the 
thares  which  were  issued  and  t?ie  nature  of  the  contract 
Might  to  be  registered.  It  lies  on  the  applicant  to  show 
that,  when  entering  into  the  contract  which  he  is  applying 
to  register,  he  acted  with  due  caution  and  conscientious- 
SfM,  and  that  he  did  iwthing  to  disenbiUe  him  to  a  relief 
ot  the  cost  of  innocent  persons. 

Smnmons  by  Messrs.  Spiers  &  Bevan  to  vary  the 
list  of  oontributories  by  inserting  their  names  in  the 
fist  of  fully  paid  up  shareholders  with  regard  to 
certam  shares  which  had  been  allotted  to  them,  or  in 
the  alternative  for  relief  under  the  Companies  Act, 
io88. 

The  applicants  were  accountants  in  a  large  way  of 
baiiness.  ^  One  Bideal  had  converted  his  publishing 
Iniainess  into  a  limited  company  under  the  name  of 
the  Bcxbnrffhe  Press  (Limited) ;  as  vendor  he  was  to 
Iwve  allotted  to  him  30,000  fully-paid  shares.  These 
luB  co-directors   resolved   should  be    7   per    cent. 

(a.)  Beported  by  G.  W.  Mead,  Esq.,  Barrister-at- 

Law. 


cumulative  preference  shares.  Nothing,  how- 
ever, was  said  in  the  contract  as  to  allotment  to 
his  nominees.  Bideal  also  became  a  "  governing 
director*'  of  the  company.  The  applicants  agreed 
with  him  that  they  would  issue  the  prospectus  of  the 
company  to  600  of  their  customers  with  personal 
letters  reconunending  the  shares  in  consideration 
of  receiving  from  Bideal  as  his  nominees,  200  of 
his  shares  and  also  the  sum  of  6d.  for  every  share 
applied  for  on  their  recommendation.  The  shares 
were  allotted  direct  to  the  applicants  by  the  company 
and  not  to  Bideal.  No  contract  as  to  iJiis  transaction 
was  ever  registered  under  section  25  of  the  Oompanies 
Act,  1867.  The  company  having  gone  into  liquida- 
tion, the  names  of  Messrs.  Spiers  &  Bevan  were  placed 
on  the  lirt  of  oontributories  by  the  liquidator  as  holders 
of  unpaid  shares.  They  now  applied  to  have  their 
names  removed  from  the  list  of  oontributories,  or  in  the 
alternative  for  relief  under  the  Oompanies  Act,  1898. 
Wright,  J.,  held  that  they  were  not  entitled  to 
have  their  names  removed  from  the  list  of  con- 
tributories,  but  took  time  to  consider  their  application 
under  the  Act  of  1898. 

8.  0.  Buckmaster,  for  the  applicants.— The  appli- 
cants are  entitled  to  relief  as  they  are  ''persons 
interested,"  and  it  is  "  just  and  equitable  '*  that  the 
contract  should  be  filed. 

B,  Neville,  for  the  liquidator; — The  contract  with 
the  vendor  was  a  mere  speculation,  and  the  applicants 
are  not  entitled  to  relief. 

Cur.  adv.  vult. 

Dec.  21. — Wbight,  J. — This  case  raises  a  question 
of  jpwbt  importance  under  the  Act  of  this  year  for 
giving  relief  against  the  provisions  of  the  25  tn  section 
of  the  Companies  Act,  1867 — ^namely,  whether  under 
this  Act  rehef  can  properly  be  refused  on  the  ground 
of  what  may  be  called  matter  of  prejudice,  as  distin- 
guished from  bad  faith,  or  gross  negligence,  or  illegal 
conduct.    The  applicants  would,  in  my  judgment, 
have  been  entitiea  to  relief  if  the  shares  whicm  they 
took  in  the  belief  tiiat  they  were  fully-paid  shares, 
and  which  the  company  issued  to  them  as  fully  paid, 
had  been  taken  by  them  at  tiieir  real  or  supposed 
value  as  payment  for  services  of  an  ordinary  business 
kind.    Ought  it  to  miJce  any  difference  if  the  services 
rendered  were  the  recommending  or  puffing  of  the 
vendor's  shares  with  the  view  of   helping  him  to 
unload  them  on  the  public,  and  in   ignorance  or 
without  full  inquiry  whether  they  were  valuable  or 
worthless^  and  if,  instead  of  taking  them   at   an 
estimated  value  sufficient  to  pay  the  real  worth  of  the 
services  given,  the  claimants  took  them  by  way  of  a 
large  commission  of  100  shares  for  every  200  or  300 
persons  to  whom  they  might  recommend  a  purchase. 
Derides  a  commission  of  6d.  per  share,  the  sale  of 
which  their  introduction  might  effect  ?    It  is  argued 
with  much  force  against  the  applicants  that  on  this 
view   of    the    facts    this    was   a   speculative   and 
questionable  transaction,  in   which   they  must   be 
left  to  protect  themselves  by  their  own  vigilance, 
and  that  they  ought  not   to  be  relieved   at   the 
expense  of  creditors  or  bond  fide  oontributories.    In 
some  oases  of  this  Und  the  amounts  involved  are 
very  large.    To  allow  the  relief  may  be  to  deprive 
creditors  of  the  principal  or  the  only  fund  for  their 
payment,  or  to  subject  to  a  gieatiy  increased  burden 
ountributories  who  have  already  paid  money  on  their 
shares.    To   refuse   the   relief    may  mean   ruin   to 
applicants  who  have  done  nothing  contrary  to  law. 
In  some  instances,  especially  where  relief  is  sought 
by  vendors,  the  questions  whioh  will  have  to  be  solved 
in  this  court-— and  in  other  courts  if  regard  is  to  be 
had  to  considerations  of  the  kind  now  in  question^ 
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will  be  of  the  most  diAoolt  kind,  governed  by  no 
definite  prinoiples  of  law,  and  yarying  with  every 
complexity  of  oizoamstanoe.  Yet  to  disregard  them 
is  hardly  possible  when  it  is  left  to  the  court  to  exercise 
a  discretion  as  to  what  is  "  just  and  equitable."  It 
seems  to  me  that  such  considerations  cannot  be  wholly 
disregarded,  and  that  it  must  in  each  case  be  a 
question  of  degree  and  fact.  I  cannot  attempt  to 
lay  down  any  general  rule  beyond  thia^that  I  think 
it  lies  on  the  applicant  to  show  that  he  has  acted  with 
due  caution  and  conscientiousness,  and  that  he  has 
done  nothing  to  disentitle  him  to  a  relief  at  the  cost 
of  other  innocent  persons.  In  titie  present  case  I 
have  come  to  the  conclusion  that  the  applicants 
ought  not  to  be  so  assisted.  They  are  accountants 
in  a  large  way  of  business.  One  Bideal  had 
converted  his  own  publishing  business  into  a 
company  named  the  Boxburghe  Press  (limited),  of 
which  he  made  himself  "  governor  director,"  and  he 
was  to  get  as  vendor  about  30,000,  7  per  cent,  cumu- 
lative preference  shares  issued  as  fully  paid.  Then  he 
was  anxious  to  unload,  and  he  asked  the  present 
applicants  to  help  him  by  circulating  the  prospectus 
of  his  company  among  their  customers  with  what  are 
called  personal  letters  recommending  the  shares. 
They  agreed  to  issue  copies  with  such  letters  to  600 
persons  on  the  terms  that  they  should  be  given  for 
themselves  as  nominees  of  the  vendor  200  of  Ms  shares, 
and  also  the  sum  of  6d.  for  every  share  applied  for  on 
their  recommendation.  It  does  not  appear  that  they 
made  any  inquiry,  except  from  Eideal  himself,  as  to 
the  truth  of  the  statements  in  the  prospectus  or  the 
real  value  of  the  shares  which  they  were  recommend- 
ing to  the  public  Under  these  droumstanoes,  I  am 
not  disposed  to  relieve  them  from  the  consequences  of 
their  not  having  taken  the  trouble  to  look  at  the  filed 
contract.  If  they  had  looked  at  it  they  would  have 
seen  that  it  omitted  all  mention  of  the  most  material 
part  of  the  real  contract  under  which  the  vendor's 
■hares  were  actually  issued— namely,  that  they  were 
to  be  7  per  cent,  cumulative  preference  shares.  I 
thmk  the  application  must  be  dismissed  with  costs. 

Leave  to  appeal  was  given,  and  execution  stayed  in 
the  meantime  on  the  terms  of  an  appeal  being  lodged 
within  a  week. 

Solicitors.  Ward,  Perks,  &  McKay,  for  the  applicants  : 
Weatherfidd,  Son,  &  Bainea,  for  the  liquidator. 


Q.  B.Div.  J  _       ^, 

(Lawrance  aud  Channell,  JJ.)  j  •'*^-  ^^' 

McxHAM  V.  Gbaitt.  (a.) 

Company— Director— Unauthorized  payment  of  capital 
to  8hare?Mldera— Liability  of  shareholders  to  refund. 

The  directors  of  a  company  owning  ships,  having 
received  a  sum  of  money  under  a  policy  of  insurance  of 
one  of  the  ships  which  had  become  a  total  loss,  distributed 
the  money  among  the  shareholders  in  the  company, 
with  their  knowledge  and  consent.  Subsequently  the 
company  was  wound  up.  An  order  was  made  in  the 
winding  up,  und^  section  10  of  the  Companies  Act, 
1890,  declaring  that  the  payments  to  the  shareholders 
were  payments  in  reduction  of  the  capital  of  the  com^ 
pany,  and  were  unlawful,  and  the  directors  were  ordered 
to  repay  the  amount  to  the  liquidator.  This  order  was 
made  without  prejudice  to  the  right  of  the  directors  to  be 
recouped  by  the  shareholders. 

Held,  that  the  directors  were  entitled  to  recover  from 
the  shareholders  the  money  paid  to  them, 

(a.)  Beported  by  P.  O.  BoBmsoN,  Esq.,  Barrister- 

at-Law. 


Appeal  by  the  defendant  from  the  Swansea  Gonnty 
Oourt. 

The  plaintiffs  were  the  directors  of  a  oompany 
called  Cory's  Steamers  (Limited).  The  defeadaat 
was  a  shareholder  in  the  company.  In  1894  The 
Primrose,  a  steamer  which  was  the  property  of  the 
company,  became  a  total  loes.  The  Primrose  mi 
insured  and  the  underwriters  paid  to  the  coniMiiy 
£719  2s.  6d.  in  respect  of  the  loss.  In  April,  18M, 
the  directors  of  the  company  sent  the  following 
circular  to  the  shareholders,  induding  the  defendant: 
**  We  have  a  sum  of  money  in  hand  from  insursoos 
received  on  account  of  the  loss  of  The  Priimrm, 
We  propose  remitting  lOs.  per  share.    If  you  see  no 

objection  we  will  send  you  JB ^  bdng  10s.  on  your 

shares,  on  your  sending  a  receipt  on  enokaed 

form  and  provided  all  the  shareholders  oonaeiii 
There  will  be  a  considerable  sum  more  to  receive  lor 
insurance  of  The  Primrose,*^  The  receipt  was  si 
foUowB :  "  Beoeived  of  Cory's  Steamen  (Limited}  tin 

sum  of  £ ,  being  a  reduction  of  10s.  per  shsrn  on 

the  — --  shares  held  by  me."  The  defendant  wrote  a 
letter  in  answer  to  the  droular,  in  which  he  said : 
''  I  quite  agree  with  the  proposition  of  your  lettsr  of 
the  10th  of  April  and  enclose  my  receipt  for  £13, 
being  10s.  on  my  twenty-six  shares."  Further  pay- 
ments were  made  to  the  shareholders  out  of  tlie 
insurance  money  of  The  Primrose,  the  total  amount 
received  by  the  defendant  being  £35. 

On  the  29th  of  December,  1896,  a  winding-up  octe 
was  made  against  the  company,  and  on  the  22nd  of 
December,  1897,  the  liquidator  of  the  company 
obtained  an  order  under  section  10  of  tixe  Oompaniea 
Act,  1890,  declaring  that  the  payments  made  to  the 
shareholders  out  of  the  moneys  received  in  respect  of 
the  insurance  of  The  Primrose,  amounting  in  all  to 
£719  23.  6d.,  were  payments  of  part  of  the  c^tal  id 
the  company,  and  were  unlawfully  and  impcopei^ 
paid  in  reduction  of  the  capital  of  the  company,  and 
it  was  further  ordered  that  the  directors  should  pay 
to  the  liquidator  the  sum  of  £719  2s.  6d.  This  orasr 
was  expressly  made  without  prejudice  to  the  right  of 
the  directors  to  be  recouped  by  the  shareholden  tliB 
sums  paid  to  them.  This  action  was  brought  by  the 
directors  against  the  defendant  to  recover  liie  £S5 
paid  to  him. 

The  county  court  judge  gave  judgment  for  the 
plaintiffs. 

The  defendant  appealed. 

Witt,  Q,C.  {Poley  with  him),  for  the  appdlaot- 
This  action  will  not  lie.  The  directors  and  the  share- 
holders were  joint  tortfeasors,  and  as  anoh  there  k 
no  right  of  contribution  between  them.  Farther,  the 
directors  were  in  the  position  of  trustees,  and  a  trastae 
cannot  recover  money  paid  under  a  mistake  of  law  to 
a  third  person  who  has  full  knowledge  of  the  ^Msts. 

He  cited  Bogers  v.  Ingham,  25  W.  B.  338,  3  Gh.  D. 
351 ;  Whittaker  v.  Kershaw,  39  W.  B.  22,  45  Oh.  D. 
320 ;  lindley  on  Company  Law  (5tii  ed.),  p.  389. 

Meager,  for  the  respondents. — ^This  is  not  a  case  of 
joint  tortfeasors.  In  the  case  of  a  trustee  who  has 
committed  a  breach  of  trust,  he  may  follow  tiie 
property,  for  it  is  his  duty  to  get  the  fund  back: 
Gbaefroi  on  Trusts  (2nd  ed.).  p.  687,  and  cases  ciled 
there.  A  cestui  que  trust  who  has  instigated  a  breach 
of  trust  is  liable  to  indemnify  the  tamstee :  Tr^crd 
V.  Boehm,  3  Atk.  440 ;  Baby  v.  Bidehalgh^  3  W.  B. 
344, 7  Oe  G.  M.  &  G.  104 ;  Sawyer  y.  Sawyer,  33  W.  B. 
403,  28  Gh.  D.  595.  The  right  of  directors,  who  hun 
been  ordered  to  repay  money  paid  to  sharehcdden  out 
of  capital,  to  recover  from  the  shareholden  wm 
recognized  by  Jessel,  M.B.,  in  /n  re  NManal  Fsmds 
Assurance  Co,,  27  W.  B.  302,  10  Gh.  D.  118;  and  1^ 
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Fry,  J.,  in  Jn  re  Alexandra  Falaoe  Oo.y  30  W.  B.  771, 
31  Oh.  D.  149. 

WiU,  Q.C.,  replied. 

Lawbanob,  J. — ^In  jxkj  opinion  tiie  decimon  of  tbe 
oonnty  oonrt  judge  in  this  oaee  was  right.  The  faots 
of  the  oeoe  are  as  follow :  The  plianTi£b  are  the 
directors  of  a  company  which  for  some  years  had 
carried  on  the  business  of  shipowners.  One  steamship 
bekmgiag  to  tbe  company  was  lost,  and  the  company 
neerred  about  £700  insurance  money  from  the  under- 
miters.  For  some  reason  the  directors  of  tbe  com- 
pany determined  to  divide  this  money  among  tbe 
ahareholders  of  the  oompany.  A  notice  was  sent  to 
the  shareholders  asking  them  whether  ther  agreed  to 
the  proposed  division  of  the  money.  The  shareholders 
did  agxee,  and  the  money  was  accordingly  distributed. 
In  1897  the  companj^  was  wound  up  under  the  Act  of 
1890.  The  transaction  as  to  the  distribution  of  the 
insnrsnoe  money  was  discovered  by  the  liquidator. 
He  ooBsidered  that  tiie  payment  was  improper, 
beoaose  the  effect  of  it  was  to  diminish  the  capital  of 
the  oompany  by  the  amount  in  question,  to  which  the 
creditors  of  the  oompany  were  entitled.  The  liquida- 
tor obtained  an  <nder  against  the  directors  for 
repayment  of  tbe  money,  and  now  the  directors 
hnng  their  action  against  one  of  the  shareholders  to 
leoover  the  amount  paid  to  him.  The  position  of  the 
parties  is  this.  The  shareholders  have  all  benefited 
pythe  payment,  which  they  assented  to,  and  they 
have  no  good  answer  to  the  claim  which  the  directors 
now  male  against  them.  As  between  the  share- 
holders and  the  directors,  it  is  perfectly  right  and 
jpst  that  the  directors  should  not  be  held  personally 
liable  for  payments  made  to  the  shareholders,  who 
acquiesoed  in  the  payments.  This  appeal  must, 
therefore,  be  dismissed. 

Chabhsll,  J. — I  am  of  the  same  opinion.  As  to 
the  law,  the  case  is  not  free  from  difBlculty,  but  on 
the  merits,  apart  from  any  question  of  law,  there  is 
no  difficulty  whatever,  because  it  is  dear  that  the 
Bhsieholders  who  received  payment  of  this  money 
ought  to  be  the  persons  to  rej^y  it  rather  thui  the 
diiectors,  who  were  merely  the  mstruments — whether 
by  a  mistake  of  law  or  of  fact — in  paying  away  the 
money.  The  directors  did  improperly  pay  this  money 
to  the  shareholders,  but  as  between  the  shaj^olders 
sod  the  directors,  the  shareholders  ought  to  repay 
tiie  money,  for  the  directors  oommitted  no  real  fault, 
other  than  an  error  of  judgment  and  company  law, 
which  might  have  been  put  right  by  getting  an  order 
in  the  Chancery  Division  for  the  reduction  of  the 
capital  of  the  oompany.  The  substance  of  the 
defendant's  coDtention  is  that  in  this  case  tbe  technical 
rule  as  to  there  being  no  right  of  contribution  between 
joint  tortfeasors  applies.  In  my  judgment  this  is  not  a 
case  of  joint  tortfeasors.  At  first  I  was  in  some  doubt 
ss  to  the  position  of  a  trustee  who  commits  a  breach 
of  trust  tluough  paying  away  money,  not  dishonour- 
ably, but  through  a  mistake  due  to  the  misconstruction 
of  a  trust  dcM,  as,  for  example,  where  a  trustee 
makes  ft  wrongful  payment  to  tiie  tenant  for  life. 
But  when  the  cases  are  looked  at,  it  is  dear  that  that 
is  not  ft  case  in  which  the  trustee  and  the  tenant  for 
fife  are  considered  to  be  in  pari  delicto.  Traffcrd  v. 
Boeftm,  3  AtJc  440,  is  the  eaniest  oas9  on  this  question 
which  18  usually  quoted.  The  doctrine  is  also  dearly 
stated  in  Sawytr  ▼.  SofWyert  and  most  dearly  of  all  in 
Baby  ▼.  Ridehalghy  which  is  referred  to  by  Chitty,  J., 
in  Hawser  v.  Sawyer ^  where  he  says :  **  The  wdl- 
known  case  <rf  Baiy  v.  Bidehaigh  proceeds  upon  the 
footing  that  each  person  at  whose  instance  the  trostees 
hate  committed  a  breach  of  tnut  is  liable  to  reooup 
tiie  subject  of  that  breadi  of  trust  to  tiie  trustees." 


In  Baby  v.  BidehdlgK  personalty  was  bequeathed  upon 
trust  for  tenants  for  life,  with  executory  trusts  in  re- 
mainder, but  without  directions  as  to  investment.  The 
trustees,  at  the  instance  of  the  tenants  for  life, 
abandoned  their  original  intention  of  investing  in 
the  fundi,  and  invested  on  mortgage  so  as  to 
obtain  an  increased  income,  but  it  did  not  appear 
that  the  tenants  for  Hf e  approved  of  the  particular 
securities  which  were  taken  and  which  proved  in- 
sufficient. The  truste(*s  had  to  make  good  the  loss, 
and  it  was  hdd  that  the  tenants  for  life  were  liable 
to  recoup  the  trustees.  Tmner,  L.J.,  in  giving  judg- 
ment, said :  '*  Now,  the  catuie  que  trtuimt  for  life 
who  instigated  the  trustees  to  commit  the  breach  of 
trust  have  derived  from  that  breach  of  trust  the 
advantage  of  enjoying  the  increased  income  of  the 
fund  not  duly  investSl  according  to  the  trust,  and 
the  consequence  of  that  is,  that  the  ceahiia  tpjue  trtuteni 
in  remainder  have  a  right  to  have  that  mcome  re- 
funded and  made  good  by  the  eegtuia  que  trueient  for 
life.  It  is  trust  money  recdved  by  them  under  a 
breadi  of  trust  to  which  they  were  privy,  and  the 
effect,  I  apprehend,  must  be  tiiat,  as  the  loss  which 
ought  to  fidl  on  those  who  instigated  the  breach  of 
trust  has  been  laid  by  the  court  uiK>n  the  trustees, 
the  trustees  are  entiUed  to  stand  in  the  place  of 
the  eestuis  que  trustentf  in  remainder,  for  the  pur- 
pose of  reooverins  against  the  cestuis  que  trwtmU 
for  life  who  instigated  the  breach  of  trust,  or 
their  estates,  the  benefit  actually  recdved  by  tiiem 
in  consequence  of  such  breach  of  trust."  It  seems 
to  me  that  if  it  can  be  said  that  in  this  case 
the  diareholders  instigated  a  breach  of  trust,  the 
case  is  perfectly  dear.  It  is  said  that  trustees  in 
these  circumstances  are  entitled  to  stand  in  the  shoes 
of  the  ceetuis  que  trustent,  and  that  is  equivalent  to 
saying  that  in  this  case  the  directors  are  entitled  to 
stand  in  the  place  of  the  liquidator  for  the  purpose  of 
recovering  against  the  shareholders  who  recdved  the 
money.  Jessd,  M.B.,  in  In  re  National  Funde 
Assurance  Co.,  and  Fry,  J.,  mInBe  Alexandra  Palace 
Co,,  both  made  orders  against  directors  without 
prejudice  to  the  right  of  the  directors  to^  recover 
over  against  parties  privy  to  the  transaction.  It 
is  difficult  to  suppose  that  such  orders  would  have 
been  made  if  the  ris;ht  to  recover  over  did  not  exist. 
It  was  probably  wiui  ft  view  to  putting  the  directors 
in  that  podtion  that  the  orders  were  expresdy 
made  without  prejudice  to  the  right  of  the  directors 
to  recover  over.  On  the  whole,  therefore,  when 
the  matter  is  fairly  conndered  the  point  seems  to  me 
to  be  one  in  which  there  is  no  substantial  difficulty, 
and  in  my  opinion  there  is  no  doctrine  which  prevents 
us  from  deddinflT  that  the  shardiolders  and  not  the 
directors  should  bear  the  loss  in  this  case. 

There  is  one  other  point  which  might  have  caused 
a  difficulty,  and  that  is  the  question  whether  the 
judgment  diould  have  been  for  an  indemnity  and 
not  for  the  recovery  of  the  actual  money  paid.  In 
my  opinion  the  proper  form  of  the  judgment  would 
be  a  judgment  for  an  indemnity,  but  the  point  was 
not  taken  before  the  county  court  judge,  and  there- 
fore it  is  not  open  to  the  appdlant  to  take  it  here. 
The  point  is  not  one  of  any  condderable  importance, 
because  most  of  the  money  has  been  repaid  by  the 
shareholders  since  this  action  was  brought.  We 
therefore  need  not  interfere  with  the  judgment  of  the 
county  court  judge,  which  will  stand. 

Appecd  diemiseed. 

Solidtor  for  the  appellant,  Du  Bote, 

Solidtors  for  the  respondents,  Evans,  Bicharde,  A 
MarrioU,  for  J.  B.  Bichards,  Swansea. 
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(Brace  and  fiidley,  JJ.)  3 

Bbabdsley  v.  Bsabdslet.  (a.) 

Estoppel— ^a  judicata  —  Probate  —  Practice  —  Heir- 
at'law  party  as  one  of  next-of-kin  only — Decision 
eatablishing  wiU — Action  of  efectment  by  heir-at-law 
alleging  intestacy— Court  of  Probate  Act,  1857  (20  & 
21  Vict.  c.  77),  ss.  61,  62,  63, 

In  an  action  for  establishing  a  will  in  the  Probate 
Division  to  which  the  heir-at-law  of  the  deceased  is  a 
par^  as  one  of  the  next-of-kin,  it  is  not  necessary  also 
to  cite  him  in  his  character  of  heir-at-law  in  order  that 
he  should  be  bound  as  to  the  real  estate  of  the  deceased  by 
the  decision  of  the  court* 

Held,  therefore,  that  an  heir-at-law  who  had  been  a 
party  to  a  probate  suit  as  one  of  the  next-of-hirCfirdy,  was 
bound  by  the  decision  of  the  court  establishing  the  will, 
and  was  estopped  from  afterwards  bringing  an  action  of 
efectment  founded  upon  tl^e  alleged  intestacy  of  the 
deceased. 

Point  of  law  raised  by  the  pleadings  in  an  action 
and  set  down  for  hearing  under  B.S.C.,  ord.  25,  r.  2. 

The  statement  of  claim  alleged  that  on  Qie  15th  of 
February,  1897,  Solomon  Beudsley,  who  was  seized 
in  fee  in  possession  of  real  property  at  Ilkeston, 
known  as  65,  North-street,  died  intestate  as  regards 
that  property ;  and  that  the  plaintiJBf  as  his  eldest  son 
and  heir-at-law  was  entitled  to  the  possession  of  the 
said  premises;  but  that  the  defendant  wrongftdly 
took  possession  of  the  said  premises,  pretending  to  be 
entitled  thereto  under  an  idleged  will  and  codicil  of 
the  said  deceased,  and  wrongfully  withheld  possession 
of  the  said  premises  from  the  plaintiff.  The  claim 
was  for  possession  of  the  premises  with  mesne  profits 
from  the  death  of  the  deceased. 

The  defendant  Mary  Elizabeth  Beardsley,  widow  of 
the  deceased  Solomon  Beardsley,  in  her  defence, 
denied  that  the  latter  died  intestate,  and  alleged  that 
she  was  entitled  to  a  life  estate  under  a  will  made  by 
the  deceased  dated  the  30th  of  December,  1891.  The 
defence  then  proceeded  as  follows :  "  (5)  On  the  2nd  of 
Jime,  1897,  an  action  was  commenced  in  the  Probate, 
Divorce,  and  Admiralty  Division  (Probate)  of  the 
High  Court  of  Justice,  1897,  B  No.  2,325,  in  which 
this  defendant,  Mary  Elizabeth  Beardsley,  was  the 
plaintiff  and  Solomon  Beardsley  (the  above-named 
plaintiff)  and  others  were  respectively  defendants,  for 
the  purpose  of  having  the  above-named  will  of  the 
said  Solomon  Beardsley,  deceased,  established.  (6) 
The  above  -  named  plaintiff,  Solomon  Beardsley, 
duly  entered  an  appearance  in  the  said  action 
and  delivered  a  defence  therein,  and  was  repre- 
sented by  counsel,  and  was  himself  present  in  person 
at  the  tnal  of  the  said  action,  in  which  judgment  was 
given  on  the  13th  of  December,  1897,  and  a  final 
decree  pronounced  for  the  force  and  validity  of  the 
will.  (7)  By  reason  of  the  matters  stated  in  the 
above  two  paragraphs  of  this  defence  the  above- 
named  plaintiff,  Solomon  Beardsley,  ought  not  now 
to  be  heard  to  impeach  the  force  and  vididity  of  the 
said  wUl  of  the  said  Solomon  Beardsley,  deceased,  or 
the  title  of  this  defendant  to  {inter  alia)  the  said 
premises  under  and  by  virtue  thereof,  and  of  the  said 
gift  and  devise  therein  contained." 

In  reply  the  plaintiff  admitted  that  he  was  a  party 
to  the  action  in  the  Probate  Division,  but  pleaded 
that  he  was  a  party,  '<  not  as  heir-at-law,  but  as  one 
of  the  next-of-kin  of  Solomon  Beardsley,  deceased, 
and  the  said  action  concerned  the  goods  of  the  said 
Solomon  Beardsley,  deceased,  and  in  no  way  related 

(a.)  Beported  by  T.  R.  Colquhouk  Dill,  Esq., 

Barrister-at-Law. 


to  his  real  estate.  The  defendant,  Mary  Elizabetii 
Beardsley,  wholly  neglected  and  refused  to  cite  tiie 
plaintiff  as  such  heir-at-law  to  attend  the  nio- 
oeedings  in  the  said  action  or  by  summons  or  other- 
wise to  make  him  a  party  thereto  as  heir-at-law  of 
the  deceased,  and  took  no  steps  to  give  the  Prohsto 
Division  of  this  honourable  court  jurisdiction  to 
determine  the  validity  of  the  alleged  will  and  dsvise 
by  the  said  Solomon  Beardsley,  deceased,  of  lus  real 
estate,  b^  reason  whereof  the  said  Probate  Division 
had  no  jurisdiction  to  decide,  and  did  not  decide  the 
validity  of  the  alleged  will  and  devise  of  the  said 
Solomon  Beardsley's  real  estate,  and  the  plaintiff  ii 
in  no  wise  estopped  or  prevented  from  contesting  the 
force  and  validity  of  the  alleged  will  and  devise  bj 
the  said  Solomon  Beardsley  of  his  real  estate." 

It  was  admitted  that  the  plaintiff  was  not  cited  in 
the  probate  proceedings  as  heir-at-law  of  ths 
deceased :  the  question  was  whether,  having  been  a 
party  as  one  of  the  next-of-kin,  he  was  estopped  by 
the  decision  of  the  Probate  Division  in  favour  of  tlie 
will  from  calling  its  validity  in  question  in  an  action 
of  ejectment  relating  to  the  real  estate  of  Ihe 
deceased. 

The  Court  of  Probate  Act,  1857,  s.  61,  provides  that 
"where  proceedings  are  taken  under  this  Act  for 
proving  a  will  in  solenm  form  •  .  •  or  where  in 
any  other  contentious  cause  or  matter  under  this  Act 
the  validity  of  a  will  is  disputed,  unless  in  the  several 
cases  aforesaid  the  will  affects  only  personal  estate, 
the  heir-at-law,  devisees,  and  other  persons  having  or 
pretending  interest  in  the  real  estate  affected  by  tiM 
will  shall,  subject  to  the  provisions  of  this  Act  and  to 
the  rules  and  orders  unoer  this  Act,  be  cited  to  see 
proceedings,  or  otherwise  summoned  in  like  manner 
as  the  next-of-kin  •  .  .  and  may  be  pennitted  to 
become  j»rties  or  intervene  for  £heir  respective 
interests  m  such  real  estate." 

Section  62  provides  that  where  probate  is  granted 
'*  after  such  proof  in  solemn  form  "  die  probate  "  shall 
enure  for  the  benefit  of  all  persons  interested  in  the 
real  estate  affected  by  such  will  .  .  .  and  ihB 
probate  copy  of  such  will  .  .  .  shall  in  all  coniti 
and  in  all  siuts  and  proceedings  affecting  real  estate 
be  received  as  conclusive  evidence  of  the  contents  and 
validity  of  such  wilL" 

SecUon  63  provides  that  nothing  in  the  Act  shall 
make  it  necessary  to  cite  the  heir-at-law  or  otheit 
interested  in  the  real  estate  unless  it  is  shown  that 
the  deceased  was  entitled  to  real  estate,  "  provided 
that  the  probate  decree  or  order  of  the  court  shall 
not  in  any  case  affect  the  heir  or  any  person  in  respert 
of  his  interest  in  real  estate  unless  sudi  heir  or  person 
has  been  cited  or  made  party  to  the  proceedings  or 
derives  title  under  or  through  a  person  so  cited  or 
made  party." 

W.  H.  Stevenson,  for  the  plaintiff^— The  plaintiff  not 
having  been  a  party  to  the  probate  proceedings  as  hdr^ 
at-law  is  not  estopped  from  disputing  the  will  in  an 
action  of  ejectment.  The  fact  that  he  was  a  party 
as  one  of  the  next**of -kin  is  immaterial.  To  give  Ha 
Probate  Court  jurisdiction  as  to  the  real  estate  and  to 
bind  the  heir,  it  is  necessary  to  cite  the  hetr  as  audii 
or  otherwise  to  bring  him  before  the  court  in  his 
capacity  of  heir.  That  this  is  so  is  dear  from  tiie 
established  practice  of  the  Ptobate  Oourt»  whaoh 
requires  the  heir  to  be  cited  as  such  in  oases  where  he 
was  already  a  party  as  one  of  the  next^-kin: 
Tristram  and  Goote's  Probate  Practice  (12th  ed.), 
p.  392;  Lister  v.  Smith,  10  W.  B.  429.3  Sw.  &Tr.  53; 
Young  v.  Ferric,  4  Sw.  &  Tr.  210,  8  W.  E.  Proh. 
Dig.  7;  Pardey  v.  Field,  12  W.  B.  1088,  38 
L.  J.P.ftM.73;  Jfoorev.^o^a^,14W.B.515;  KB. 
1  P.  &  D.  101.    Tiieae  oases  involve  the  propoaitaoB 
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tlwt  Qie  bdr-ftt-law  will  not  be  bound  bythe  deouion 
of  the  Probate  Court  nnlau  he  haa  been  oited  m  lacb. 
This  view  is  supported  by  the  Court  of  Probate  Aot, 
IBST,  BB.  81,  62,  63 ;  I  rely  in  particulsr  on  wction  63. 
niere  ia  bo  suthoritj  to  the  ooatnry  exo«pt  the 
Urtum  of  Sir  CreMwell  Gn>MweU  in  Emherley  t. 
TmoMon,  29  L  J.  P.  ft  U.  142. 

He  abo  referred  to  Oaunt  t.  Wainman,  3  Bing.  N. 
C  6S;  Barra  t.  Jadtaon,  1  Yo.  &  CoU.  Gb.  0.  S85; 
a»}.  T.  HvUhingi,  29  W.  B.  724,  6  Q.  B.  D.  300. 

Eeetall,  for  the  defendant.— The  plea  of  estoppel  ia 
^ood,  otherwise  the  court  wonld  be  oalled  on  to  retry 
m  the  present  aotiua  the  questiou  which  haa  been 
already  tried  in  the  Probate  Divi^oa  between  the 
mne  partiee.  [After  referring  to  Smyth  t.  WiUon,  36 
L.  J.  P.  A  U.  82,  15  W,  K.  Prob.  Dig.  13,  and  Bayttm 
T.  Farton,  18  7.  £.  232,  Z<.  S.  2  P.  &  D.  38,  he  was 
■topped.] 

Bbuob,  S.,  after  reading  the  material  paragraphs 
of  the  pleadings,  said :  The  queeldon  ia  whether  the 
plainlifF,  who  was  a  party  to  the  action  brought  in 
the  Probate  Division  for  the  porpoae  of  eatabluhiog 
the  wiU,  ia  bound  by  the  decision  of  that  oonrt 
establisbinK  it.  It  is  said  that  he  ia  not  bound, 
beoanae  Blthongh  he  was  a  party  he  was  not 
b«f(ae  the  court  in  his  oharaotcr  of  heir-at-law.  It 
Hsmt  to  me  that  it  is  immaterial  ia  what  oharaoter 
he  was  a  party,  prorided  he  was  duly  made  a  party. 
Tka  issue  to  be  tried  in  the  probate  action  was  as  to 
the  validity  of  the  will ;  that  issue  was  the  tame  and 
WIS  governed  by  the  same  oonsidetaticnB  whether  the 
win  related  solely  to  personal  [soperty  or  rdated  to 
realty  also.  The  plaiutiSwaa  a  party  to  that  action  and 
ia  bound  by  the  deaision  of  the  oonrt.  In  Embvrley 
*.  Trewmion,  Sir  Oresswell  Creaawell  is  reported  to 
baTe  said  :  "  I  have  always  bem  of  opinion  that  if 
parties  are  before  the  oonrt  in  a  smt  in  whateTer 
capaci^  and  take  ^wut  in  the  litigation  Ukey  are 
bound  by  the  deoiaian  of  that  suit,  and  that  the 
inaotice  of  iasnine  a  separate  citation  to  partiea  as 
hein-at-law  who  tiare  already  appeared  aa  next-of- 
kin  is  a  work  of  supererogation.  I  entirely  agree 
with  that  statement  of  the  law.  It  is  true  that  the 
pnctioe  has  prertuled  in  Uie  Probata  Court  of  issuing 
citations  to  a  person  who  haa  already  appeared  as  one 
of  the  next-of-kin  for  the  purpose  of  bringing  him 
before  the  oourt  in  his  ohsracter  of  heir-at-law;  but 
it  appears  to  me  that  this  is  done  merely  «so  ahundaaii 
taMd,  MonavBT,  I  have  oonsnlted  my  brother 
Bamea  as  to  this  qoestdon,  and  I  hare  his  authority 
for  saying  that  the  practice  is  merely  a  sorriTal  of 
the  practice  of  the  eooleaiastioal  courts  and  that  it  is 
in  no  way  necessary  tbat  the  hor-at-law  should  be 
dted  as  such  if  he  is  already  before  the  court  aa  one 
of  the  next-of-kin  ;  he  entirely  assents  to  the  remarks 
of  Bir  Cresswell  Cresswell  whioh  I  have  quoted.  Aa 
to  section  63  of  the  Court  of  Probate  Act,  185T, 
which  was  reli<>d  on,  the  important  worda  are  thoae  of 
the  ^voriso :  the  heir-at-law  ia  not  to  be  affected 
nnleaa  he  "  haa  been  cited  or  made  party  to  the  pro- 
osedings  " ;  now,  here  the  hdr-at-law  was  a  party  to 
the  proceedings,  although  not  as  heir-at-law ;  he  is 
therefirre  boand  by  the  decision  and  cannot  have  the 
whole  matter  tried  over  again ;  it  would  be  soandaloua 
it  the  law  permitted  that  to  be  done. 

SiDLZT,  J. —I  agree. 

Thb  Coubt  being  of  opinion  that  the  decision  of  the 
point  of  law  ^sposed  of  the  whole  action,  dismissed 
the  action  with  ooita. 

Solicitors  for  plaintiff,  Atkituon  tt  Druoe,  for 
JVumon,  Nottingham. 

SoHcitora  for  defendant,  Purki»&  Oo.,t<xJ.  Ormond, 
Cheat«t6(id. 


Not.  11, 14;  Dec.  31. 


IN    BANKEUPTCT. 
0.  B.  Div. 
{Wright  and  Darling,  JJ.) 

In  re  HlOOIITSOIf  &  DSAK. 

Ex  parte  Thx  Attobhey-Qehseai..  (a.) 
Bankru^fAey — Proof-^Applitation  to  expunge — Claim  by 

ike   Crown  to  dividend*  on   the  proof  of  on  exlind 

corporofion— Bona   vacantia— BanSrupfcy  Aci,   1883 

(46  >E  47  Via.  c.  52),  Schedule  II.,  rr.  23,  25. 

A  corporation  toot  admitted  to  proof  in  a  bankruptcy, 
and  enbiequmily  became  nch'ncf,  having  been  dissolved  by 
order  of  the  court.  Some  ytart  after  lueh  dittolation 
a  fund  heeaTne  available  for  the  payment  of  further 
dividend*  in  the  bankruptcy. 

Beld,  that  tht  dividend*  due  to  tuch  corporation  in 
retpect  of  it*  proof  paued  to  tho  Orowu  at  bona 
vacantia. 

Appe^  from  a  deciaion  of  the  county  court  at 
Uandiester. 

In  1647  the  firm  of  Higgiikaon  ft  Dean  beoame 
baokrupt  with  liabilitiea  amountiDg  to  over  £900,000. 
A  tmstee  was  appointed,  proofa  of  creditors  were 
admitted,  dividenaa  were  declared,  the  trustee  waa 
released,  and  the  official  receiver  beoame,  ea;  oMoio, 
tziist«e  in  ^e  bankruptcy.  Among  the  crewtois 
admitted  to  prove  waa  a  octtporatioa  known  aa  the 
Boyal  Bank  of  Liverpool,  which  was  dissolved  by  an 
order  of  the  court  under  the  Companies  Aot  upon  the 
29th  of  October,  188T,  when  its  books  were  destroyed. 

In  189T  the  official  receiver  discovered  that  the 
bankrupts  had  been  the  owners  of  a  large  number  of 
Hharee  in  an  undertaking  called  the  Le^s  and  Thirak 
Railway,  which  had  been  subsequently  taken  over  by 
the  NortJi- Eastern  Railway.  He  obtained  the  allot- 
ment to  himself  of  shares  m  the  North-Esatem  Bail- 
way  equivalent  to  the  bankrupt'e  holding  in  the  Leeda 
and  Thirtik  Railway  and  sold  them  tor  the  sum  of 
£6,500,  which  was  now  available  for  the  payment 
of  a  further  dividend  on  the  admitted  claims. 

Messrs.  Littledale  &  Co.,  who  were  amon^  the 
crrditors  admitted  to  prove,  thereupon  moved  in  the 
county  court  at  Manchester  to  expunge  the  proof  of 
the  Boyal  Bank  of  liverpool  on  the  ground  that 
that  corporation  was  now  extinct. 

The  drown  opposed  the  motion,  claiming  to  be 
entitled  to  the  ^vidends  whioh  wonld  have  been 
payaUe  to  the  Royal  Bank  of  livetpool,  as  bona 
i;acantia.  The  official  receiver  also  opposed  the 
motion,  and  auggeated  that  the  money  in  question 
ought  to  be  paid  into  the  Bankruptcy  Estates  (Un- 
olauned  Dividend}  Account. 

The  county  coiut  i  ndge  decided  in  favour  of  Messrs. 
Idttledale  &  Co.  and  expunged  the  proof. 

The  Orown  appealed. 

Sir  R.  B.  Finlay.  S.G.,  Ingle  Joyce,  and  Horace 
Avory,  for  the  Crown,  the  appellant. — The  county 
court  judge  had  no  power  to  expunge  the  proof  at 
all ;  tbe  only  ground  for  expunging  a  proof  is  that  it 
has  been  improperly  admitted,  whiob  is  not  contended 
in  this  oaae :  the  Bankruptcy  Act,  1883,  Schedule  XL, 
r.  23.  The  judgment  was  also  wrong  in  dedding 
that  the  debt  wae  gone,  for  the  personal  estate  ^ 
extinct  corporations  veets  in  the  4>own.  Moreover, 
this  is  a  case  where  there  is  a  trust  wilii  no  attui  que 
truit,  and  the  benefits  of  the  tni"f;  po  to  the  Orown : 
Cunmdc  v.  Ediaaa-di,  45  W.  H.  S9,  [1896]  2  Ch.  679  ; 
Barclay  v,  Rusiell,  3  Vesey,  424  ;   Taylvr  v.  Saygarth, 
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Herbert  Reed,  Q,0,,  and  Locke  Scott,  for  Messn, 
litUedale  &  Co.,  the  respondents. — The  Crown  has  no 
hcuB  itandi  to  dUim  here  nntil  the  ehcee  in  action  has 
been  oonverted  into  a  chattel,  which  will  not  take  place 
in  this  case  nntil  a  dividend  has  been  declared :  Ex  parte 
Wackerhath,  2  GL  &  Jam.  151.  Hie  appellants  are  not 
entitled  to  appeal  at  aU,  for  they  are  not  *'  persons 
aggrieved  "  within  section  104,  snb-seotion  2,  of  the 
Bankruptcy  Act,  1883.  *'  Orders  in  bankmptcy 
matters  shall,  at  the  instance  of  any  person  aggrieyed, 
be  subject  to  apneal."  They  cannot  oSam  this 
dividend  as  entitliea  to  the  benefits  of  a  trost  which 
has  failed,  for  the  only  trost  is  to  administer  the 
estate  in  accordance  with  the  law  of  bankruptcy — 
that  is,  to  distribute  dividends  among  the  persons 
entitled  to  them  at  the  time  when  the  dividends  are 
declared. 

M,  Muir  Mackenzie,  for  the  Board  of  Trade, 
suggested  that  the  dividend  should  be  paid  into  the 
Baiucraptcy  Estates  (Unclaimed  Dividend)  Account. 

Steuwrt  Brown  appeared  for  the  offioial  receiver. 

Sir  B.  B.  Finlay,  S.G.,  replied. 

Thb  Goxtbt  reserved  judgment. 

Dec.  21.~Wbioht,  J.,  read  the  considered  judg- 
ment of  the  court,  which,  after   stating  the  facts, 
continued  as  follows:   Subject  to   one   difficulty  I 
think  that  the  grounds  of  the  learned  county  court 
judge's  dedsion  cannot  be  maintained,  and  that  the 
Grown  is  entitled  to  succeed.    From  the  time  of  Lord 
Thurlow's  decision  in  Middleton  v.  Spicer,  in  1783,  I 
Bro.  G.  G.  201,  it  has  been  an  accepted  proposition  of 
law  that  chattels  real  or  personal  vested  in  a  person 
as  a  mere  trustee  upon  private  trusto  which  have 
failed  are,  as  a  g^erai  rule  held  by  him  as  a  trustee 
lor  the  Grown  of  bona  vcuxtntia;  and  during  all  the 
period  which  has  elapsed  since  that  decision  no  excep- 
tion from  the  rule  seems  to  have  been  established. 
It  has  been  illustrated  by  many  cases  which  show 
that  tlie  possession  conferred  on  the  trustee  for  the 
purposes  of  jurisdiction  or  administration  gives  no 
beneficial  title,  as  by  occupancy  or  otherwise,  which 
he  can  conscientiously  set  up  against  the  Grown.  Bach 
cases  are  (1797)  Barclay  v.  BueeeU,  8  Yes.,  at  p.  430, 
per  Lord  Lougnborough ;  (1853)  Powell  v.  Merrett,  1 
W.  B.  243,  1  8m.  &  G.  381 ;  (1854)  Oradodc  v.  Owen,  2 
W.  B.  319,  2  Sm.  &  Q.  241 ;  (1859)  Bead  v.  Stedman,  26 
Beav.  495,  7  W.  B.  Gh.  Dig.  106 ;  Cumack  v.  Edwards, 
45  W.  B.  99,  [1896]  2  Gh.  679.  And  in  Dyke  v.  Wal/ord, 
5  Moo.  P.  G.  434,  the  right  of  the  Grown  as  against 
the  ordinary  to  bona  vacantia  in  cases  of  intestacy  is 
traced  back  to  very  early  times.    Nor,  I  think,  is 
there  any  authority  for  holding  that  the  Grown  is  in 
any  worse  position  in  relation  to  chattels  real  in  trust 
for  a  corporation  which  has  become  dissolved  than  in 
relation  to  chattels  heAd  in  trust  for  a  natural  person 
deceased.    The  same  principle  seems   applicable  in 
both  cases.    The  courts  will  not  allow  a  person  who 
has  obtained  title  or  possession  as  a  mere  trustee  of 
ohatt^  to  set  up  unconscientiously  any  beneficial 
title  by  occupancy,  possession,  or  otherwise.    The 
toLt-books,  such  as  those  of  Kyd,  Grant,  and  Lewin, 
agree,  though  in  some  cases  with  an  '*  it  seems,"  that 
the  Grown  is  entitled  to  the  personal  estate  ci  a 
dissolved  corporation  aggregate.     Nor  is  there  any 
authority  for  hdduig  &at  the  creditors  other  than 
the   dissolved   bank   have   any  ju$    accretcendi    or 
benefit  of  survivorship  entitling  them  to  the  share  of 
the  creditor  who  has  become  extinct  without  successor 
or  representative.     In  Ashley  v.  Aihley,  (1876)  25 
W.  B.  356,  4  Gh.  D.  757,  where,  in  a  suit  for  adminis- 
tration, such  a  daim  was  made  and  failed,  James, 
L.J.,  asked  why   the  Grown  might  not  take  out 
representation   to  the  missiDg  petitioners.     Frimd 


fade,  therefore,  as  it  seens  to  me,  the   Grown  ii 
entitled. 

The   difficulty  is   that,  as  it  is  aivned,  on  the 
dissolution  of  the   bank  not  only  did  its  artificial 
personality  come  to  an  end,  but  the  debt  doe  to  it 
from  tiie   bankrupts   lapsed   or  was    extinguished 
The  existence  of  a  debt,  it  is  said,  imports  the  exut- 
ence  of  two  parties  to  the  obligation,  and  the  obliga- 
tion of  the  debtors  to  the  bank  is  not,  upon  the 
dlsBolution  of  ^e  bazdc,  converted  into  an  obligataon 
of  the  debtors  to  the  Grown.    The  bank,  there&xe, 
has  ceased  to  be  a  creditor,  and  the  Grown  has  not 
become  a  creditor,  and  the  ground  of  the  proof  hsi 
gone  as  completely  as  if  it  had  never  existecC  and  the 
proof  ought  to  be  expunged,  with  the  oonsequeooe 
that  the  official  receiver  is  now  a  trustee  of  the  fimd  for 
the  remaining  creditors  as  if  there  never  had  been  any 
otiiers.    Therefore,  it  is  argued,  there  is  no  failure  d 
cestui  que  trusteat  and  no  property  which,  for  defanlt 
of  any  cestui  que  trust  to  daim  it,  can  be  said  to  he 
held  m  trust  for  the  Grown.    The  anthorities  for  the 
proposition  that  on  the  dissolution  of  a  corporation 
aggregate  debts  due  to  or  from  it  are  extinguished  are 
by  no  means  clear  or  satisfactory.    In  1  %  Gom.,  p. 
484,  and  in  2  Eyd  on  Gcrporations,  and  in  Giant 
on  Gorporations,  p.  303,  such  a  proposition  is  stated, 
but  in  terms  whidi  suggest  that  no  more  is  meant 
than  that,  after  the  diMolution,  the  individuals  who 
were  members  or  officers  of  the  corporation  cannot  sae 
or  be  sued  in  respect  of  its  rights  or  obligations,  sad 
this  IB  aU  that  is  established  by  the  cases  there  cited. 
"The  debts   of   a   corporation,"    Blackstone  saji, 
«  either  to  it  or  from  it,  are  totally  extinguished  hy 
its  diesolution;  so  that  the  members  thereof  cannot 
recover  or  be  charged  with  them,  in  their  natursl 
capacities ;  agreeaUe  to  that  maxim  of  the  civil  lav, 
si  quid  universitati  debetur,  singulis  non  debehsr;  nee, 
quod   debet   universitcu,    singuli   debent,**    citing  Go. 
Lit.  13,  which,  however,  does  not  seem  to  illnttzate 
the  proposition.    The  American  decision  in  the  cased 
The  State  Bank  v.  The  State,  (1823)  1   Bkckfctd'i 
Indiuia   Bep.    267,  relies   on  those   authorities  as 
supporting  t^e  general  propotitian,  but  it  does  not 
advert  to  this  qualification,  or  add  new  references  to 
authority,  and  the  authorities  dted  do  not  in  any  way 
support  the  proposition  except  as  so  qualified.    Grant 
on  Gorporatums  (published  in  1850),  p.  308,  is  ej^Ucit 
in  the  same  sense  as  the  American  case  last  dted,  but 
does  not  refer  to  any  authority  iriiich,  so  iar  as  I 
can  see,  has  any  beanng  on  the  matter.    Nor  do  the 
old  authorities  as    to  the  eflfoct  of  disadntkn  d 
munidpal  or  other  corporations  add  anything  dsobive 
of  the  question.     In  the  17th  and  18th  centoxies 
corporations  aggregate,  constituted  by  charter^  or 
lettors    patent,     were    numerous,     and    qnedioiis 
frequently  occurred  as  to  the  effect  niKm  then  rights 
ana   obligations   of   dinolution,    revival,    and    re- 
incorporation with  or  without  change  of  name  or 
constitution.      Many     references    to     such     cases 
will    be   found    in    Anderson's    Beports    and    in 
Bex.  T.  Pasmore,  3  T.  B.   199.    I  cannot  find  that 
in    any  case  the  rights  or  obligations  of  a   cor- 
poration were  hdd   to  be  affected  by  a  tedinical 
oiMolution.    Nor,  on  the  other  hand,  can  I  find  a 
case  in  which  such  a  question  has  beAi  decided  whan 
the  corporation  had  not  been  revived  or  some  pro* 
vision  made  by  statute  or  diartar  with  relerenoe  to 
its  obligations.  In  Mayor,  Ac,  of  Oolchuter  v.  Seaitr, 
(1766)  3  Burr.  1866,  the  revived  corporation  sued  in 
its  own  name  on  a  bond  given  to  the  dissolved  cor« 
poration,  and  succeeded.     Sir  F.  Norton,  for  the 
plaintiff  corporation,    argued  tiiat  the  goods  and 
diattds  of  the  old  corporation,  indndinar  its  ckosm  ta 
aetUm,  such  as  the  bond,  had  on  its  diMolntinn  jgassed 
to  tiie  Otown,  and  that  the  Grown  in         ' 
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charter  of  mTivaX  bad  regianted  them  to  the  revived 
oorpoTation.    Mr.  Duniiiiig,  on  the  other  dde,  neither 
admitted   nor   denied   this,  and   l^e   oonrt  is  not 
reported  to  have  expreesed  any  opinion  on  this  point, 
it  Demg  held  that  there  was  only  a  qmUified  dissolu- 
tion«  and  no  abeolnte  break  of  continuity.    Suppose 
the  bank  at  the  time  of  its  dissolution  had  been 
in  credit  at  another  bank,  or  held  notes  of  another 
1]ank»   or   had   issued    notes    of    its   own,    would 
tiie  dissolution  have   destroyed   the   obligation   in 
these  cases  F    In  the  United  States  of  America  there 
have  been  two  decisions  of   Story,  J.,  which   are 
ssainst  such  a  conclusion.     In  Wood  ▼.  Dummer,  3 
Ibson  908,    the   charter  of  a  bank   had   expired, 
fiefore  dissolution  the  bank  had  distributed  its  capital 
smongst  its  stockholders  without  providing  for  pay- 
ment of  outstanding  notes.    It  was  held  that  after 
the  dissolution  the  noteholders  were  entitled  to  mi^e 
the  stockholders  account  for  moneys  impressed  witib  a 
trust  of  which  the   stockholders   had  notice.      In 
Mwavma  ▼.  The  Potomac  Oo.,^  8  Peters,  281,  it  was 
eontended  that  the  dissolution  of  an  insolvent  in- 
ooiporated  company  under  a  statute  of  the  Legislature 
of  a  State  was  moperative  as  being  contrary  to  the 
OoDstJtntion  which   prohibited    the    impairing    of 
obligations  by  the  Legislatures  of  particular  States. 
Story,  J.,  however,  held  that  the  obfigations  were  not 
impaired  by  the  dissolution—*'  the  oUigation  of  tiiose 
ooptraots  survives,  and  the   creditors  may  enforce 
their  claims  against  any  propertv  belonging  to  the 
oorpontion  which  has  not  passed  into  the  hands  of 
hmdftde  purchasers,  but  is  still  h^ld  in  trust  for  the 
eompany  or  for  the  stockholders  thereof  at  the  time 
of  its  dissolution  in  any  manner  permitted  by  the 
Iccal   laws."      This    statement    of   the    law    may 
not  perhaps  be  entirely  applicable  in  this  countrv, 
but    it     requires     consideration.       It     might     be 
reasonable  to  enact  that  in  analogy  the  immemorial 
law  of  executors  and  administrators  and  the  statute  of 
31  Edw.   3,   St.  1,  c.  11,  on  the  diBSolution  of   a 
ooporation  aggregate  all  its  rights,  including  its 
rights  of  action  on  executed  contracts,  such  as  those 
evidenced  by  bank  notes  or  bonds  or  on  claims  in  debt 
devolve  upon  the  Crown  subject  to  payment  of  the 
oorporatioD's  own  debts.    It  would,  however,  I  think, 
in  the  present  state  of  the  authorities,  be  judicial 
hyslation  to  declare  the  Crown  entitled  to  maintain 
aodons  in  such  cases  except  where  it  can  allege  a 
trust.     Such  a  declaration  may  have  to  be  made 
or  advisedly  refused  in  the  case  of  some   of   the 
ni|sdly-increasing  number  of  companies  which  are 
beiug  diseolved  under  the  Companies  Acts.    But  in 
the  present  case  it  is  not  necessary  to  decide  this 
gnsstion.     Even  if  it  be  the  law  that  a  debt  due  to  a 
cotpcration  aggregate  is  extinguished  by  the  dissolu- 
tion of  the  corporation,  I  do  not  think  tiiat  it  follows 
that  the  Crown's  daim  fails  in  this  case.    The  original 
asBgnees  in  thebankmptcy  and  their  successors  in  office 
have  fmn  the  time  of  the  bankruptcy  been  entitled 
to  the  old  raflway  shures  in  trust  for  such  creditors 
as  had  been  or  might  be  admitted  to  proof.    The  bank 
immniiately  before  its  diss*  lution  was  not  a  mere 
oreditor.     It  was  a  creditor  whose  claim  was  in  proof. 
Its  daim  was  no  longer  a  mere  right  of  action  for  a 
debt.    It  oould  no  longer  have  maintained  an  action 
as  for  a  debL    The  debt  had  been  at  any  rate  pro- 
visionally merged  in  an  equitable  execution  (1  Atkyns, 
(f! ;  Twisa  ▼.  Mauey,  per  Lord  Hardwicke ;  Cooke's 
Bankruptcy  Law  (4th  ed.},  ch.  1,  p.  5),  and  the  right 
to  sue   bad    been    replaced,    not,  indeed,  by  any 
particular  interest  in  any  spedflo  diattds,  but  by  a 
118^  to  have  all  the  assets  as  and  when  realized 
sppUad  pro  rata  for  the  bank's  benefit  with  the  other 
CKMitors.    This  right,  as  it  seems  to  me,  existed  as 
SB  equitable  interest  or  chattel  at  the  time  of  the 


I  dissolution,  and  upon  the  dissolution  of  the  bank  that 
chattd  or  interest  was  not  annihilated,  but  continued 
to  be  existing  personal  property  which  devolved  upon 
the  Crown  as  bona  vacantia  as  completely  as  any  other 
equitable  interest.  Alternatively,  the  case  may  be 
stated  in  a  different  way.  but  with  the  same  results 
From  the  time  at  the  bimkruptoy  a  title  to  the  shares 
has  been  vested  in  the  bankrupts'  assignees  and  their 
successors  in  trust  down  to  1887  for  the  bank  and  the 
other  creditors.  In  1887  the  bank  dieappeared.  The 
assignees  thereupon  did  not  cease  to  hold  the  title  to 
the  shares,  nor  did  they  cease  to  hold  it  as  trustees. 
Their  titie  did  not  depend  upon  the  continued 
existence  of  any  particular  debt  or  of  any  particular 
creditors,  nor  did  it  become  extinct  upon  the 
extinction  of  particular  creditors.  It  continued  to  be 
a  titie  upon  trust,  and  the  Crown  takes  the  place  of 
the  extinct  cestui  que  trust.  Suppose  all  the  creditors 
had  been  corporations  aggregate  and  all  had  become 
dissolved,  it  seems  clear  that  the  assignees  could  not 
have  taken  the  property  as  thdr  own  as  against  the 
Crown.  It  does  not  seem  necessary  to  examine 
minutdy  the  provisions  of  the  old  Bankruptcy  Acts 
in  order  to  determine  whether  the  money  can  be 
regarded  as  undaimed  dividends  bdonging  to  the 
statutory  fund.  If  the  proof  is  to  stand  good  for  the 
Crown's  benefit,  that  is  another  way  of  saying  that 
the  moneys  are  not  undaimed  dividends.  If,  on  ^e 
other  hand,  the  proof  ought  to  be  expunged  on  the 
ground  that  the  creditor  and  the  creditor's  daim  are 
absolutdy  extinguished,  then  the  case  must  be  the 
same  as  if  the  proof  had  never  been  admitted,  and  the 
money  ought  to  be  divided  amongst  the  other 
creditors.  Unclaimed  dividend  seems  to  me  to  mean 
dividend  which  has  been  declared  upon  admitted  and 
existing  proofs,  but  which  the  persons  entitied  to  it 
neglect  to  daim ;  it  supposes  the  existence  of  some- 
one who  could  claim  and  who  omits  to  daim.  Here 
the  dividend  bdongs  dther  to  the  Crown  or  to  the 
other  creditors,  and  it  is  daimed,  and  therefore  it  i  s 
not  undaimed  dividend.  For  these  reasons  I  think 
that  the  i^peal  must  be  allowed.  The  costs  of  all 
parties  will  be  allowed  out  of  the  fund. 

Appeal  allowed, 

Solidtor  for  the  appellants.    The  Solicitor  to  the 
Treasury. 

Solidtors  for  the  respondent,    Dawson,  Ainslie,  & 
Martineau,  for  Gibbons  A  ArMe,  Liverpool. 

Solidtor  for  the  Board  of  Trade,  The  Solicitor  to  the 
Board  of  Trade, 

Solidtors  for  the  offidal  reodver,  Field,  Roscoe,  &  Co,, 
for  Batesonst  Warr,  &  Wimshurst,  Liverpool. 


Prob.  Div.  &  Adm.  Div.  \  -kt  ^  tA 

Probate.  /  ^^^-  ^*- 

In  the  Goods  of  Hartlkt.  (a.) 

Probate — Bastard — Intestacy — Real  and  personal  estate 
— Administration  to  the  Crown — Form  of  grant — 
—Land  Transfer  Act,  1897  (60  <fc  61  Vict,  c,  66), 
s.  1. 

WJiere  a  person  dies  a  widow  {or  bachelor)  unthout 
issue,  a  bastard  and  intestate,  entitled  to  real  and  per- 
sonal estate,  tJie  grant  of  cidministration  to  the  nominee 
of  tJie  Crown  will  be  of  the  personal  estate  only,  as  before 
the  Land  Tranter  Act,  1897.  The  Crown  is  not  bound 
by  that  Act, 

(a.)  Reported  by  J.  Gskasd  Lautg,  Esq.,  Barrister* 

at-Law. 
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Motioii  for  a  grant  to  the  Orown  of  letters  of 
adminiatration  to  the  personal  estate  of  Elizabeth 
Bartley,  who  died  at  Womey,  near  Leeds,  on  the  22nd 
of  July,  1898,  a  widow  without  issne,  a  bastard,  and 
intestate. 

The  deceased  was  entitled  to  personal  estate  and 
also  to  an  estate  in  fee  simple  in  six  cottages. 

Newsan,  for  the  Crown,  in  support  of  the  motion. — 
The  Crown  is  not  bound  by  section  1  of  the  Land 
Transfer  Act,  1897»  and  therefore  the  real  estate 
passes  by  escheat  direct  to  the  Crown,  and  is  not  by 
that  section  vested  in  the  nominee  of  the  Crown  as 
administrator.  The  law  officers  have  given  an  opinion 
thafc  the  Crown  is  not  bound  by  the  Land  Transfer 
Act,  1897,  and  that  its  rights  remain  as  before.  The 
grant  should  go  as  before  the  Act— simply  as  to  the 
personalty*  ^o^  mentioning  the  realty. 

Jeunb,  p. — I  think  that  is  so.  There  will  be  a 
grant  of  letters  of  administration  of  the  deceased's 
perscmal  estate  to  the  Solicitor  of  the  Treasury 
without  any  mention  of  real  estate. 

Motion  allowed. 

Solicitor,  SolicUor  to  the  Trecuury* 


Prob.  IHt.  &  Adm.  Div. 
Admiralty. 


} 


Dec  7. 


"  The  Bbtjitbl."  (a.) 

Ship — Limitation  of  liahiliiy — Unregistered  etoam-tug 
under  fifteen  tone  burden  entiUed  to  limit  Tier  liability 
--Merchant  Shipping  Act,  1894  (57  <£?  58  Vict,  c.  60), 

'  88.  2,  3,  72,  503 — Meaning  of  ehip  **  not  exceeding 
fifteen  time  burden." 

The  2nd  8ection  of  the  Merchant  Shipping  Ad^  1894, 
protndee :  '*  (1)  Every  Britieh  ehip  8?iall,  unleee  exempted 
from  regietration,  be  registered  under  the  Act.  (2)  If 
a  ehip  required  by  thie  Act  to  be  registered  ie  not  regie- 
tered  under  this  Act,  ehe  shall  not  be  recognized  ae  a 
Britieh  ehip  "  ;  whilst  amongst  the  ships  exempted  from 
registration  under  the  Act  are,  by  section  3  of  the  same 
Act,  "  ships  not  exceeding  fifteen  tons  burden  employed 
soldy  in  navigation  on  the  rivers  or  coasts  of  the  United 
Kingdom."  By  section  503,  the  owners  of  a  steamship 
shall  fio^,  where  without  their  actual  fault  or  privity 
any  loss  or  damage  is  caused  to  any  other  vessel  by  reason 
of  the  improper  navigation  of  their  steamship,  be  liable  to 
damages  beyond  £Sfor  each  ton  of  tJie**  gross  tonnage  " 
of  the  steamship  without  deduction  on  account  of  engine 
room,  but  deducting  the  space  "  certified  "  under  the  Act 
to  be  occupied  by  seamen. 

Hdd,  thai  the  words  **ton»  burthen"  in  section  3, 
meant  the  tonnage  measured  in  accordance  with  the  pro- 
visions of  the  Act  and  the  tonnage  regulations  thereof. 

Held,  consequently  that  a  ship,  employed  solely  in 
navigcttion  on  the  rivers  or  coasts  of  the  United  Kingdom 
and  not  exceeding  fifteen  tons  b^irthen  so  ascertained,  was 
properly  exempted  from  registry  ;  and  thai  her  owners 
were  entitled  to  limit  their  liability  under  section  503 
to  £8  per  ton  of  her  **  gross  tonnage." 


This  was  an  action  of  limitation  of  liability  instituted 
on  behalf  of  the  Mayor,  Aldermen,  and  Burgesses  of 
the  City  of  Bristol,  the  owners  of  the  steamship 
Brunei,  a  steam-tug,  used  by  the  plaintiffs  in  the 
Biver  Avon  and  the  Bristol  Docks  for  the  purpose  of 
limifcifig  their  liabilib^  in  pursuance  of  the  eighth 
part  of  the  Merchant  Shipping  Act,  1894,  in  respect  of 
a  collision  which  occurred  on  the  27th  of  October, 

(o.)  Beported  by  0.  F.  Jemiott,  Esq.,  Barrister- 

at-Law. 


1897,  when  The  Brund  came  into  ooUisiou  with  tbe 
steam-tug  Iris  at  a  time  when  The  Iris  was  towing 
the  steamship  Glanmere,  which  took  the  ground  and 
sustained  damage. 

The  plaintiflEs,  in  their  statement  of  cLum,  pleaded 
that  Tne  Brund  was  exempted  from  registry  under 
the  Merchant  Shipping  Act,  1894,  and  that  her  grosi 
tonnage  ascertainea  in  accoidanoe  with  tiie  provinooi 
of  the  Merchant  Shipping  Act,  1894,  without  dedno- 
tion  on  account  of  engine-room  space  was  35*99  tons, 
and  deducting  6*73  tons  occupied  by  seamen  and 
appropriated  to  their  use  and  certified  pursuant  to  tiis 
said  Act,  was  28*26  tons. 

The  defendants,  the  owners  of  The  Olanmere, 
denied  that  The  Brund  was  exempted  from  resistry 
under  the  Merchant  Shipping  Act,  1894,  and  also 
denied  the  above-mentionea  statements  in  the  state* 
ment  of  claim  as  to  the  tonnage  of  The  Brund* 

Not.  14. —The  action  was  heard  before  Barnes,  I. 

It  appeared  that  TJie  Brund  was  not  registered, 
and  that  her  tonnage,  if  measured  in  aeoordaimft 
with  the  tonnage  regulations  contained  in  the  aeoood 
schedule  of  the  Merchant  Shipping  Act,  1894,  woold 
not,  after  deducting  the  appropriate  aUowanoe  for 
engine  room  and  her  certified  allowance  for  crev 
space,  exceed  the  tonnage  of  fifteen  tons. 

Pyhe,  Q.C.,  BaUen,  and  White,  for  plaintiffs 

AspindU,  Q.O.,  and  Butler  AspinaU,  for  defendanti. 

The  statutes  dted  by  counsel  and  the  aigvuaati 
advanced  by  them  are  fully  stated  in  the  judgment 

Dec.  7.— BABKB8,  J.— This  is  a  suit  of  Umitatkm  dl 
liability  brought  by  the  plaintiffs,  the  owners  of  a 
small  steam-tug  called  The  Brund,  used  by  thea^  m 
the  River  Avon  and  the  Bristol  Docks,  to  limit  their 
liability  in  respect  of  damage  caused  by  the  negUgssI 
navigation  of  The  Brund  on  the  27th  of  Ootote 
last,  whereby  she  came  into  collision  with  the  steam- 
tug  Iris,  wmdh  was  towing  the  defendants'  ateamship 
Glanmere.  The  defendants  alleged  that  m  oonss- 
quence  of  the  collision  their  vessd  took  the  ^povnd 
and  sustained  damage.  In  a  suit  of  damage  m  tUi 
court  by  the  defendants  against  the  plainttflb,  tbs 
latter  have  admitted  that  i£e  said  collision  oocnned 
by  reason  of  the  negligent  navigation  of  T%e  Bnud 
by  the  plaintiffs'  servants,  but  have  denied  that  tbs 
damages  sustained  by  the  defendants  were  the  imdk 
of  such  collision.  The  plaintiffs  have,  however,  agiesd 
to  submit  to  judgment  in  respect  of  such  damagss  as 
should  hereafter  be  proved  to  have  been  caoaed  bf 
such  collision.  The  collision  happened  without  ttii 
actual  fault  or  privity  of  the  plamtiffi.  They  havs 
settled  with  the  owners  of  Tne  Iris,  and  tiiey  now 
claim  to  be  entitled  to  limit  their  liability  in  re^ael 
of  the  damages  for  which  they  may  be  iiaUe  to  the 
defendants. 

The  question  in  the  case  is  whether  they  are  as 
eotided.  The  Brund  was  not  registered  under  the 
Merchant  Shipping  Act,  1894.  Section  3  of  that  AA 
is  as  f olio  vFs :  *  *  Tbe  following  ships  are  exempted  fnm 
registry  under  this  Act — (1 )  Ships  not  exceeding  fifMA 
tons  burden  employed  solely  in  navigation  upon  the 
rivers  or  coast  of  tne  TJoitea  Kingdom  or  on  the  rxres 
or  coast  of  some  British  possession  within  which  thi 
managing  owners  of  the  uiips  are  resident.  .  •  «* 
As  The  Brund  was  employed  solely  in  navigation  hk 
the  Biver  Avon  it  was  contended  by  the  plaintiibthiA 
if  she  did  not  exceed  fifteen  tons  burden  she  woaH 
be  exempted  from  registry  by  the  3rd  seotion  aboei 
cited  and  that  owners  would  be  entitled  to  the  pi^ 
tection  of  limited  liability  conferred  by  tbe  MA 
section  of  the  same  Act ;  but  it  was  admitted  fay 
l^aintiffs  that  if  she  exceeded  fifteen  tons  boiden 
effect  of  the  2nd,  72nd,  and  503rd  Kotioiis  of 
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Act  would  be  to  prerent  her  from  beinff  reoognized 

u  a  British  ship,  and  her  owners  from  obtaining  the 

protection  of  the  503rd  section.    It  was  admitted  by 

the  plaintiflfiB  that  The  Brunei  oould  carry  more  than 

fifteen  tons  weifrht  in  her  cargo  spaces  and  haye  a 

proper  freeboard,  bat  it  was  proved  before  me  that  if 

ihe  were  measured  in  accordance  with  the  Merchant 

flhipping  Act,   1894,  her  grross  tonnage    woald  be 

35'99  tons  and  that  her  boiler  and  engine  space 

would   measure    17*80   tons   and    her    crew    space 

6*73  tons ;  so  that  if  those  spaces  were  deducted  horn 

tbe  gross  tonnage  her  tonnage  would  be  under  fifteen 

toDs.    If  the  allowance  for  propeUing  power  is  made 

ia  aooordanoe  with  the  Act,  the  evidence  shows  that 

ooe  and  three-quarters  the  amoimt  of  the  engine  and 

boiler  space  and  the  amount  of  crew  space  would  be 

deducted,  according   to  the    Act,   from    the    gross 

tonnage,  to  arrive  at  the  register  tonnage,  and  the 

result  would  be  a  minus  quantity.    This  is  owing 

to  tbe  allowance  for  propeUing  power  being  fixed  by 

the  Act  at  one  and  three-quarters  the  actual  boiler 

end  engine-room  space.    The  plaintiffii  maintain  that 

the  words  *'  fifteen  tons  burden  "  in  the  3rd  section 

of  the  Act  mean  fifteen  tons  measurement  according 

to  the  Act  of  1894 ;   while  the  defendants  contend 

that  they  mean  a  capacity  to  carry  fifteen  tons*  weight 

of  cargo.     It  was  not  disputed,  as  I  undorstand  the 

argmnent,    that,    ordinarily   speaking,    fifteen  tons 

burden  means  a  capacity  to  carry  fifteen  tons ;  but 

tbe  point  made  by  the  plaintiflEs  was  that  the  words 

"  Urns  burden  "  in  the  Act  of  1894  are  used  in  a  sense 

m  which  they  have  been  used  in  prior  Acts  of  Par- 

liament  relating  to  the  registration  of  British  vessels, 

and  refer  to  tons  of  capacity  as  measured  bv  the 

Aat    The  first  Act  to  which  I  need  rt-fer  is  7  &  8 

^  3,   o.   22  (1696).    This  Act  required  Enirlish 

•hips   to    be   registei^Bd   in    order   to    be   qualified 

to  tzade  to    or   from  the  plantations  in  America, 

and  proof  had  to  be  made  on  oath  in  a  form  set  out 

in  the  17th  section  of  the  Act,  which  amongst  other 

things  described  the  ship  as  of  ** (burthen)  tons," 

bat  there  was  no  provision  as  to  the  mode  of  arriving 

at  the  tonnage.    B^  the  Act  6  Qeo.  1,  c.  21  (1719)  it 

was  provided  (section  29)  that  no  brandy  should  be 

imp(»rted  on  any  ship  **  of  the  burthen  of  50  tons  or 

under,''  and  that  ships  of  the  burthen  of  50  tons  or 

under,  in  part  or  fully  laden  with  hrandy  at  anchor  or 

hovering  within  two  leagues  of  the  shore  might  be 

compelled  to  come  into  port.     And  the  33rd  section 

is  as  follows :    "  And  for    the  preventing  disputes 

that  ma^  arise  respecting  the  admeasurement  of  ships 

laden  with  brandy  and  other  spirits  or  ships  hovering 

on  the  coast,  be  it  further  enacted  by  the  authority 

aforesaid  that  the  following  rule  shall  be  observed 

therein — ^that  is  to  say,  take  the  length  of  the  keel 

within  board  (so  much  as  she  treads  on  the  ground) 

and  the  breadth  within  board  by  the  midship-beam 

from  plank  to  plank  and   half  the  breadth  for  the 

depth,  then  multiply  the  length  by  the  breadth  and 

that  prodoot  by  the  depth,  and  divide  the  whole  by 

ninety-four,  the  quotient  will  give  the  true  contentis 

of  the  tonnage  according  to  which  rule  the  whole  of 

such  ships  or  vessels  shall  be  measured  and  ascertained 

>ny  law,  custom,  or  usage  to  the  contrary  notwith- 

■tuding.    It  IS,  I  think,  clear  that    the  tonnage 

arrived  at  in  the  above  manner  was  to  be  considered 

as^  fixing  the  burthen  of  the  vessel.    The  reason  for 

*^^  appears  to  have  been  that  at  the  time  as  ships 

tiien   constructed    the   measurement    in    the 

above  stated  gave  approximately  the  burthen 

of  the  vessel.    In  an  old  work  on  Shipbuilding,  by 

'WDHam  Sutherland,  published  in  1729,  which  has  been 

lent  me  by  the  Elder  Brethren  of  the  Trinity  House, 

it  is  stated  (Part  2,  p.  3)  that  it  was  a  general  rule 

to  fiod  the  tonnage  of  a  vessel  by  taking  the  length 


of  the  keel  and  the  breadth  from  outside  the  ship  on 
one  side  to  the  outside  of  the  other  and  multiplying  that 
breadth  with  the  length,  and  aeain  by  half  the  said 
breadth  and  dividing  the  product  by  ninety-four. 
The  author  points  out  that  there  is  no  exact  rule  to 
find  the  tonnage,  and  two  ships  may  be  of  equal 
leng^,  breadth,  and  depth,  and  yet  one  shall  carry 
two  or  three  hundred  tons  more  than  the  other,  and 
he  makes  certain  suggestions  as  to  measurement.  In 
the  first  part  of  the  work  (p.  1)  it  is  stated  that 
the  rule  niade  use  of  to  find  the  tonnage  is  a  medium 
rule,  and  there  is  little  doubt  that  the  provisions  of 
the  above-mentioned  33rd  section  were  derived  from  the 
general  rule.  The  Act  of  15  Geo.  2,  c.  31  (1 742)  contains 
further  provisions  for  regulating  the  plantation  trade, 
and  gives  a  form  of  oath  by  the  master  in  which  he  is  to 
state  tbe  burthen  of  his  vessel  in  tons*  In  1773  the 
Act  13  Geo.  3,  c.  74,  entitled  an  Act  for  the  better 
ascertaining  the  tonnage  and  burthen  of  ships  and 
vessels  importing  and  exporting  goods  into  and  from 
this  kingdom  or  hovenng  on  the  coasts  thereof 
.  .  .  was  passed.  Section  1  of  that  Act  enacted : 
'*Tho  tonnage  and  burthen  of  any  ship  or  vessel 
importing  or  exporting  brandy  or  other  spirituous 
liquors  or  any  other  goods  whatsoever  into  or  from 
this  kingdom  or  hovering  upon  the  coasts  thereof,  or 
where  the  owner  or  proprietor  or  other  person  shall 
be  entitled  to  any  bounty  or  allowance  according  to 
the  tonnage  of  any  ship  or  vessel,  and  in  any  other 
case  whatsoever,  where  the  tonnage  or  burthen  of  any 
ship  or  vessel  shall  be  necessary  to  be  ascertained  and 
known  by  any  Act  or  Acts  of  Parliament  made  or 
hereafter  to  be  made  concerning  the  revenues  of 
customs,  excise,  or  salt  duty,  the  rule  for  admeasuring 
such  ships  or  vessels  shall  be  as  follows — ^that  is  to  say, 
the  length  shall  be  taken  in  a  straight  line  along  the 
rabbet  of  the  kecd  of  the  ship,  from  the  back  of  the 
main  stem-post  to  a  perpendicular  line  from  the  fore 
part  of  the  main  stern  under  the  bowsprit,  from 
which  subtracting  three-fifths  of  the  breadth  the 
remainder  shall  be  esteemed  the  just  length  of  the 
keel  to  find  the  tonnage  ;  and  the  breadta  shall  be 
tab  en  from  the  outside  of  the  outside  plank  in  the 
broadest  part  of  the  ship  be  it  either  above  or  below 
the  main  whales  exclusive  of  all  manner  of  doubling 
planks  that  may  be  wrought  upon  the  sides  of  the 
ship,  then  multiplying  the  length  of  the  keel  by  the 
breadth  so  taken,  and  that  product  by  half  the  breadth 
and  dividing  the  whole  by  ninety -four,  the  quotient 
shiJl  be  deemed  the  true  contents  of  the  tonnage." 
By  section  2  the  Act  was  not  to  alter  the  method  of 
measuring  coal  vessels  and  vessels  employed  in  the 
white  herring  fishery.  It  will  be  noticed  that  the 
words  '*  tonnage  "  and  **  burthen  "  are  used  in  the  Act 
asiftheydenoteithesame  thing.  Bysection3of 26  Geo. 
3,  c  60  (1760)  the  provisions  of  7  &  8  Will  3,  c.  22  were 
extended,  and  every  vessel  having  a  deck  or  being  of 
the  burthen  of  fifteen  tons  or  upwards  belonging 
to  Her  Majesty's  subjects  in  Great  Britain  .  .  • 
and  the  colonies  was  required  to  be  registered,  and  a 
certificate  obtained  in  the  form  set  out  in  the  Act. 
This  form  shows  what  particulars  of  the  vessel  had  to 
be  given,  and  with  regard  to  the  tonnage  uses  these 
wo^s:  " — -admeasured  (burthen)  ton«."  Section 
14  prescribes  the  method  to  be  adopted  for  ascer- 
taimng  the  tonnage  of  vessels  when  afloat, 
which  is  arrived  at  by  multiplying  the  length, 
measured  as  directed  by  the  Act  by  the  breadth 
and  the  product  by  the  half  breadth  and  dividing 
by  ninety-four.  "When  steam  vessels  were  introduced 
the  rules  prescribed  for  sailing  vessels  were  not 
suitable  for  ascertaining  the  true  tonnage  of  steamers. 
And  in  1819  the  Act  59  Geo.  3,  o.  5  was 
passed,  which  determined  how  the  tonnage  of  steam 
Tassels  wi^  to  be  ascertwecU    The  length  of  the 
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eDgine-room  was  to  be  deducted  from  the  leDffth  of 
the  veeael  and  the  calcnlation  then  prooeeded  in  a 
similar  way  to  that  of  sailing  vessels.    The  effect  of 
this  was  to  give  the  tonnage  of  the  cargo-carrying 
space  in  a  steam  vessel.    The  Act  for  the  Encourage- 
ment of  British  Shipping  and  Navigation  (6  Geo,  4,  c. 
109),  and  the  Act  for  Begisterhie  British  Vessels  (6 
Geo.  4,  c.  110)  ^1825)  preserved  Uie  exemption  from 
registry  of  British  vessels  under  fifteen  tons  burthen 
used  in  navigating  in  British  rivers  and  upon  British 
coasts,  and  prescribed  similar  rules  to  those  then  in 
force  for  measuring  vessels  and  ascertaining  their 
tonnage.       The     certificate    of     registry    was     to 
be  in   the   form   set   out  in  the    second    of    these 
Acts,   which   required    the    burthen    of    the     ship 
to  be    set   out   in    tons,  and   it  appears  to    follow 
that    the   number    of     tons    was     that  ascertained 
according  to   the    provisions  of  the  Act.      Similar 
Acts  with  amendments  were  passed  in  1833  (3  &  4 
WUl.  4,  0.  54  and  c.  55),  but  the  said  exemption  and 
the  mode  of  measurement  remained  the  same.    As 
the  mode  of  ascertaining  the  tonnage  of  vessels  imder 
the  3  &  4  Win.    4,  c.  55  and  previous  Acte  led  to 
inaccurate  conclusions,  it  was  felt  desirable  that  a 
change   should    be   made,    and   a   committee   was 
appomted  in  1834  to  consider  the  subject,  and  as  a 
result   of   their   recommendations  the   Act   5  &  6 
Will.  4,  c.  56  (1835)  was  passed.    That  Act  recites 
the   Act    of    1833,    and   i£en   recites   as   follows : 
"  Whereas  it  is  considered  that  the  capacity  of  a  ship 
is  the  fairest   standard   by  which    to    regulate  its 
tonnage,  that  internal  measurement  will  afford  the 
most  accurate  and  convenient  method  of  ascertaining 
that  capacity,  and  that  the  adoption  of  such  a  mode 
of  admeasurement  will  tend  to  the  interests  of  the 
shipbuilder  and  the  owner  as  well  as  to  the  proper 
collection  of  the  dues  which  by  law  are  payable  on 
tonnage,  and  it  is  expedient  to  alter  and  amend  the 
law  in  this  respect " ;  and  it  then  proceeds  to  lay 
down  an  elaborate  mode  of  measurement  in  order  to 
ascertain  steam  vessels,  sailing  vessels,   and   laden 
vessels.    In  steamers    the   cubical  contente  of    the 
engine-room  were  to  be  deducted  from  the  total  ton- 
nage in  order  to  arrive  at  the  true  register  ton- 
nage.   The  3rd  section  of  the  Act  is  as   follows: 
«  And  be  it  further  enacted  that  the  tonni^  or 
burthen  of  every  ship  belonging  to  the  United  king- 
dom ascertained  in  the  manner  hereinbefore  directed 
shall  in  respect  of  any  such  ship  which  shall  be 
registered  after  the  commencement  of  this  Act  (except 
as  hereinafter  mentioned)  be  inserted  in  the  certificate 
of  the  register  thereof,  and  be  taken  and  deemed  to  be 
the  tonnage  and  burthen  thereof  for  the  the  purposes 
of  the  said  recited  Act."     Tonnage  and  burthen  are 
treated  as  having  the  same  meaning.    The  recital 
shows  that  the  object  of  the  Act  was  partly  to  take 
away  the  temptation  to  build  vessels  of  such  a  form 
that  they  mignt  measure  less  than  their  burthen.     In 
the  Act  for  the  (General  Begulation  of  the  Customs  (8 
&  9  Vict.  c.  86),  passed  in  1845,  the  138th  section  pro- 
vided that  the  tonnage  and  burthen  of  every  British 
ship,  within  the  meaning  of  the  Act,  should  be  the 
tonnage  set  forth  in  her  certificate  of  registry,  and 
the  tonnage  or  burthen  of  every  other  ship  should, 
for  the  purpose  of  the  Act,  be  ascertained  in  the  same 
manner  as  the  tonnage  of  British  ships  was  ascer- 
tained.     Here,    again,    the    words    **  tonnage   and 
burthen  "  are  used  as  if  they  had  the  same  meaning. 
The  Merchant  Shipping  Act,  1854,  which  amended  and 
consolidated  the  Acte  relating  to  merchant  shipping, 
introduced  further  improvemente  as  to  the  mode  of 
measuring  the  tonnage  of  vessels,  though  it  is  well 
known  that  the  tonnage  arrived  at  by  this  mode  is 
generally  much  less  than  the  quantity  of  tons'  weight 
of  cargo  a  ship  can  carry.    The  19th  section  con- 


tained an  exception  from  registry  of  veasalB  not 
exceeding  fifteen  tons  or  under,  and  similar  words  an 
contained  in  the  3rd  section  of  the  Merchant  Shipping 
Act,  1894,  which  Act  consolidated  the  Mftrpi^Mt 
Shipping  Acte  up  to  that  date.  The  limitation  of 
liability  which  haa  been  introduced  by  eariier  Acts,  in 
particular  by  53  Geo.  3,  c.  159,  was  in  the  cam 
mentioned  in  the  Act  of  1854  the  value  of  the  ship 
and  freight,  provided  that  in  case  of  loss  of  Uie  or 
personal  injury  to  passengers  the  value  of  ship  and 
freight  was  not  to  be  taken  at  leas  than  £15 
per  registered  ton;  but  in  the  Merchant  Shipping; 
Act  Amendment  Act,  1862,  the  limit  was  to  he  £8 
per  ton  for  the  loss  of  ship  and  goods,  and  £15  per 
ton  for  loss  of  life  or  personal  injury  either  alone  or 
jointly  with  damage  to  ship  or  goods. 

This  examination  of  the  above-mentioned  Acts  prior 
to  1894  brings  me  to  the  Merchant  Shipping  Art, 
1894,  and  has  led  me  to  the  conclusion  that  in  tiie 
legidation  from  first  to  last  prior  to  this  Act  the  wotdi 
"  burthen  "  or  **  tons  burthen  "  have  been  used  vith 
a  meaning  which  was  the  same  as  that  of  the  tennaga 
of  a  vessel  ascertained  in  the  manner  directed  by  tin 
Acte  for  the  time  being — ^that  is  to  say,  the  legiEiered 
tonnage. 

The  Merchant  Shipping  Act,  1894,  is  an  Aft 
consolidating  the  enactmente  relating  to  merchant 
shipping,  and  in  order  to  ascertain  the  meaning  of 
the  words  "tons  burden"  as  used  therein,  it  ii 
legitimate  to  ascertain  whether  these  words  haie 
been  used  in  any  special  sense  in  prior  Acts  d 
Parliament  dealing  with  the  same  subject  (see  Max- 
well on  the  Interpretetion  of  Stetutes,  3rd  editun, 
p.  50).  This  I  have  shown  to  have  been  the  case,  and 
I  am  of  opinion  that  these  words  in  section  3  of  tlM 
Act  of  1894  are  used  in  reference  to  the  tonnage  of  a 
vessel  measured  in  accordance  with  the  provisiona  of 
the  Act  and  the  tonnage  regulations  theieof.  The 
words  ''tons  burden"  are  found  in  other  places  in 
the  Act — ^namely,  the  3rd,  90th,  and  625tii  sections, 
but  there  is  nothing  in  these  sections  inconststent 
with  the  aforesaid  meaning.  The  same  words  aie 
also  to  be  found  in  that  part  of  the  Act  beaded 
Engagement  of  Seamen,  where  the  words  "tool 
burden"  and  registered  tonnage  are  deariy  nsed 
in  the  same  sense.  Moreover,  the  meaning  placed 
upon  those  words  by  the  defendante  would  give  ms 
to  great  difficulty  in  fixing  the  exact  burt^iea  of  a 
vessel.  The  quantity  a  vessel  can  carry  depends  in 
part  on  the  season  of  the  year  and  other  vaiisUe 
circumstences,  whereas  the  measurement  gives  definite 
resulte.  The  Act  61  &  62  Vict.  c.  44  and  rule  8a 
thereof  do  not,  in  my  judgment,  afPeot  this  caae. 

I  find,  therefore,  thiat  The  Brunei  did  not  exceed 
fifteen  tons  burthen  within  the  meaning  of  the 
3rd  section  of  the  Act  of  1894.  Then  the  503rd 
section  of  the  same  Act  limite  the  liability  of  a 
ship,  British  or  foreign,  in  the  case  of  such  claims  as 
that  of  the  defendante  to  £8  per  ton  of  their  ship's 
tonnage,  which  in  the  case  of  a  steamship  is  to  ha 
her  gross  tonnage  without  deduction  on  aooounc  of 
engine-room,  and  in  the  case  of  a  sailing  ship  is  to 
be  her  registered  tonnage,  with  a  proviso  that  tiiera 
shall  not  be  included  in  such  tonnage  any  space 
occupied  by  seamen  or  apprentices  or  appropriated  to 
their  use,  which  is  certified  under  the  regulatioDi 
scheduled  to  the  Act  with  regard  thereto.  It  vm 
not  argued  before  me  that  as  The  Brund  was  not  in 
fact  registered,  although  she  did  not  exceed  fiftetn 
tons  burthen,  her  owners  were  not  entitied  to  limift 
their  liability  in  the  present  case,  no  doubt  because 
the  effect  of  the  72Dd,  77th,  503rd,  and  506th 
sections  of  the  Act  appears  to  be  to  entitle  the 
owners  of  a  British  vessel  which  is  exempted  fnm 
registry  under   section   3,    and   haa   not   therelon 
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registered  nor  had  her  tonnage  aaoertained  for 
i»  parpose  of  registry,  to  limit  their  liability 
an  amount  calculated  upon  the  vessel's  tonnage 
irtained  by  measuring  her  acoordiog  to  the  Act 
the  tonnage  regulations  thereof.  The  tonnage  of 
Brunei  for  the  purp'>se  of  the  calculation  is  35*99 
),  and  as  in  th )  curcumttances,  there  is  no  certificate 
to  crew  space,  the  amount  thereof  cannot  be 
lacted  owing  to  the  express  provisions  of  section  503 
'  the  6bh  schedule  to  the  Act.  In  the  result  there 
be  the  usual  decree  of  limitation  of  liability  in 
siQOuut  calculated  at  £8  par  ton  on  35*99  tons, 
id  the  costs  of  the  suit  must  as  usual  be  borne 
id  paid  by  the  plaintiffs.  The  affidavit  verifying 
le  oUim  is  not  quite  complete ;  it  does  not  exclude 
ij  claim  for  loss  of  life,  and  I  think  I  intimated 
i«t  there  is  no  distinct  statement  that  The  Brunei 
eloQgs  to  the  plaintiffs.  Subject  to  an  affidavit 
filed  dealiDg  with  these  two  points,  the  decree 
be  in  the  usual  form. 

Solicitors  for  plaintiff^,   Bohins,  Bay,    Wdter$,  <fc 
(ay. 

Solicitors  for  defendants,  Cooper  &  Co, 


(RtmX  of  SppeaU 
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Nov.  30 ; 
Dec.  1,  ao. 


From  Chan.  Div. 
(lindley,  M.B.,  and  Chitty  and 
Yanghan  Williams,  L.JJ.) 

Ltoits  &  Sons  v.  Wilkikb.  (a.) 

Trade  union  —  Strike  —  Picketing  —  **  Watching  and 
betetting  *' — Nuisance  —  Injunction — Conspiracy  and 
Protection  of  Property  Act,  1875  (38  <fe  39  Vict.  c. 
86),  M.  3,  7. 

To  toateh  or  heset  a  man*8  house  with  a  view  to  compel 
hm  to  do  or  not  to  do  xohat  it  in  lawful  for  him  not  to  do 
or  to  do  ii  wrongful  and  witJiout  lawful  authority  unless 
tome  reasonable  justiflccUion  for  it  is  consistent  with  the 
mdenee.  Such  conduct  wotUd  support  an  action  on  the 
cats  for  a  nuisance  at  common  law.  Proof  that  the 
miiaanee  was  ** peaceably  to  persuade  other  people  *'  would 
U  no  defence  to  such  an  action. 

In  section  7  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  the  words  **  such  other  person  "  must 
k  read  as  **  any  ether  person,^* 

Decision  o/ Byrne,  J.,  4SW,  K  461,  affirmed. 

Appeal  of  the  defendants  from  the  judgment  of 
Byrne,  J.  (reported  46  W.  B.  461). 

The  plaintifb  were  a  firm  of  leather  baff  manu- 
Isctmen.  The  defendants  were  members  and  officials 
of  a  registered  trade  union,  called  the  Amalgamated 
Sodetyof  Leather  Workers. 

The  action  arose  out  of  a  strike  of  the  plaintiffs' 
workpeople,  instigated  by  the  trade  union.  The 
workpeople  refused  to  continue  to  work  for  the 
phintiffiB  after  the  expiration  of  their  current  en- 
gagements, and  the  plaintiffs*  premises  were  picketed 
oy  direction  of  the  union. 

A  strike  was  also  ordered  against  a  bag  maker 
named  Adolph  Sohoenthal,  who  employed  his  own 
workpeople,  and  did  work  for  the  plaintiffs  on  his 
own  premises.     His  premises  were  also  picketed. 

In  February,  1896,  an  interim  injunction  had  been 
mated  by  North,  J.,  and  this  was  affirmed  by  the 
Ooort  of  Appeal  with  a  slight  modification  (see  45 
¥.  B.  19,  [1896]  1  Ch.  811). 

(a.)  Beported  by  W.  Shalloross  Goddasd,  Esq., 

Barrister-at-Law, 


Byrne,  J.,  on  the  trial  of  the  action,  granted  a 
perpetufd  injunction  restraining  the  defendants,  Percy 
Cornwall  Wilkins,  Charles  Clarke,  Alexander  Thomp- 
son, John  Laverick,  and  Frederick  Goodhall,  from 
watching  or  besetting  the  plaintiffs*  works  or  place  of 
business  and  the  approaches  thereto  for  the  purpose 
of  persuading  or  otherwise  preventing  persons  from 
working  for  the  plaintiffs,  or  for  any  purpose  except 
merely  to  obtain  or  communicate  information,  and 
from  watching  or  besetting  the  premises  of  Adolph 
Sohoenthal  for  the  purpose  of  persuading  or  otherwise 
preventing  him  from  working  for  the  plaintiffs,  or  for 
any  purpose  except  merely  to  obtain  or  oommunioate 
information. 

By  the  Conspiracy  and  Protection  of  Property  Act, 
1875,  s.  7 :  "  Every  person  who,  with  a  view  to 
compel  any  other  person  to  abstain  from  doinff  or  to 
do  any  act  which  such  other  person  has  a  legal  right 
to  do  or  abstain  from  doing,  wrongfully  and  without 
legal  authority  *'  {inter  alia)  **  (4)  watches  or  besets  the 
house  or  other  place  where  such  other  person  resides, 
or  works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  snail,  on  oonvio- 
tion  thereof  by  a  court  of  summary  jurisdiction,  or  on 
indictment  as  hereinafter  mentioned,  be  liable  either 
to  pay  a  penalty  not  exoeeding  twenty  pounds,  or  to 
be  imprisoned  £>r  a  term  not  exoeeding  three  months, 
with  or  without  hard  labour.  Attending  at  or  near 
the  house  or  place  where  a  person  resides,  or  works, 
or  carries  on  business,  or  happens  to  be,  or  the 
approadi  to  such  house  or  place,  in  order  merely  to 
obtain  or  communicate  information,  shall  not  be 
deemed  a  watching  or  besetting  within  the  meaning 
of  this  section.*' 

The  defendants  appealed. 

FT.  H,  Cozens- Hardy,  for  the  appellants. 

Eve,  Q.C„  and  Ward  Cddridge,  for  the  respondents. 

The  arguments  sufficiently  appear  from  the  judg- 
ments. 

Cur.  adv.  wit 

Deo.  20. — ^The  following  written  judgments  were 
delivered  : 

Lindley,  M.B. — ^The  construction  put  by  this 
court  on  38  &  39  Vict.  c.  86,  ss.  3  and  7,  when 
this  case  was  heard  in  March,  1896,  is  adverse  to  the 
appellants,  and  was,  in  my  judgment,  correct. 
Having  reconsidered  my  own  judgment,  I  see  nothing 
to  recall  or  qualify.  Upon  Sie  present  appeal, 
however,  one  or  two  important  questions  were  raised 
which  do  not  appear  to  have  been  considered  on  the 
former  occasion,  and  to  them  I  will  confine  myself. 

The  great  point  made  by  the  appellants'  counsel 
turned  on  the  word  *'  wrongfully  *'  in  section  7  and 
on  the  effect  of  Allen  v.  Flood,  46  W.  B.  258,  [18981 
A.  C.  1,  on  the  meaning  of  that  word.  He  contended 
that  to  "  watch  and  beset "  another  person's  house 
was  only  illegal  if  done — (1)  with  a  view  to  compel 
him  to  abstain  from  doing  or  to  do  some  act  which 
he  has  a  right  to  do  or  not  to  do ;  (2)  wrongfully  and 
without  legal  authority.  He  further  contended  that 
nothing  oould  be  said  to  be  wrongful  which  did  not 
violate  some  right  of  the  complainant ;  and  that  there 
was  nothing  wrongful  in  wat^iing  or  besetting  a  house 
simply  in  order  peacefully  to  persuade  others  to  conduct 
themselves  in  some  particular  way  which  was  not 
unlawful  for  them  to  follow.  This  argument  is,  in  my 
opinion,  based  on  a  misconstruction  of  section  7.  This 
section  is  a  penal  section,  and  the  words  "  wrongfully 
and  without  legal  authority  "  must  be  inserted  in  an 
indictment  or  information  framed  on  the  enactment, 
and  the  specific  acts  which  the  complainant  was  to  be 
compelled  to  do  or  not  to  do  ou^ht  also  to  be  specified 
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in  a  oonviction  by  a  magistrate:  see  TJie  Queen  y. 
McKenzie,  41  W.  B.  144,  [1892]  2  Q.  B.  519.  More- 
over, if  on  the  trial  the  evidence  before  the  court  is 
oonaistent  with  the  legality  of  the  aota  oomplaiaed 
of,  this  reasonably  possible  legality  must  be  exdaded 
b^  evidence,  before  the  accused  can  be  properly  oon- 
Tioted.  Bat  it  is  not  necessary  to  show  by  otiier 
evidence  than  that  which  proves  the  overt  acts  com- 
plained of,  the  legality  of  them  if  no  jostiflcation  or 
excuse  for  them  is  reasonably  consistent  with  the 
facts  proved.  This  is  the  principle  always  applied  in 
oriminal  prosecutions  in  which  the  words  *'fdoni- 
ously,"  **  wroDgfuUy,"  or  ''maliciously"  are  intro- 
duced into  the  charge  and  have  to  be  proved  before 
the  person  accused  can  be  properly  convicted :  see 
Archbold's  Oriminal  Pleading  and  Evideaca  (19kh 
ed.),  pp.  61-67.  That  this  is  the  correct  method  of 
construing  and  dealing  with  the  words  "  wrongfully 
and  without  lawful  authority  "  in  section  7  is,  in  my 
opinion,  perfectly  plain  if  attention  is  paid  to  subheads- 
1,  2,  3,  and  5,  to  which  those  words  are  as  applicable 
as  they  are  to  sub-head  4.  If  the  overt  acts  mentioned 
in  sub-head  1,  for  example,  in  using  violence  or  in- 
timidation are  proved,  and  it  is  proved  that  they  were 
done  with  a  view  to  compel,  &c.,  and  there  is  no 
reasonable  ground  for  justifying  them,  it  is  un- 
necessary to  give  further  evidence  to  prove  that  they 
were  committed  "  wrongfully  and  without  legsd 
authority  "  :  see  The  Queen  v.  McKenzie,  at  pp.  521-3. 
If  this  be  true  of  all  the  sub-heads  except  4  (watch- 
ing and  besettinff)  I  can  discover  no  justification  for 
giving  the  words  '*  wrongfully  and  without  lawful 
authority  "  any  different  meaning  or  effect  when  applied 
to  4 — viz. ,  ' '  watching  or  besetting.'*  The  truth  is  that 
to  watch  or  beset  a  man's  house  with  a  view  to  compel 
him  to  do  or  not  to  do  what  it  is  lawful  for  him  not  to 
do  or  to  do  is  wrongful  and  without  lawful  authority 
unless  some  reasonable  justification  for  it  is  consistent 
with  the  evidence.  Such  conduct  seriously  interferes 
with  tbe  ordinary  comfort  of  human  existence  and 
ordinary  eujoyment  of  the  house  beset,  and  such 
conduct  would  support  an  action  on  the  case  for  a 
nuisance  at  cooimon  law  :  see  Bam/ord  v.  TumUy^  10 
W.  R.  803,  3  B.  &  S.  62;  Broder  v.  Saillard,  24 
W.  B.  1011,  2  Ch.  D.  692,  at  p.  701,  per  Vessel,  M.B. ; 
Walter  v.  SeLfe^  4  De  G.  &  8m.  315  ;  Crump  v.  Lam- 
bert,  Id  W.  B.  417,  L.  B.  3  Eq.  409.  Proof  that  the 
nuisance  was  "  peaceably  to  persuade  other  people'* 
would  afford  no  defence  to  such  an  action.  Persons 
may  be  peaceably  persuaded  provided  the  method 
employed  to  persuade  is  not  a  nuisance  to  other 
people. 

Another  point  made  by  the  appellants*  counsel  was 
t  lat  what  was  done  to  Sohoenthal  gave  the  plain tiffi 
no  cause  of  action.  This  point  was  raised  aud  coo- 
si  iered  and  decided  by  the  court  on  the  former  appeal, 
aud  I  might  say  no  more.  But  as  I  do  not  remember 
whether  the  particular  argument  urged  by  Mr. 
Hardy  was  used  on  that  occasion,  I  wili  add  that,  in 
my  opinion,  his  contention  cannot  be  supported.  It 
is  based  on  the  expression  "such  other  person.**  It 
is  said  that  to  beset  one  person's  house  with  a  view  to 
compel  someone  else  is  uot  within  the  section*  Such 
a  construction  would  render  the  Act  nugatory  in  a 
freat  number  of  cases  clearly  within  the  mischief 
intended  to  be  remedied.  But  a  more  direct  answer 
to  the  argument  is  that  "such  other**  means  '*any 
other."  This  seems  plain  if  attention  is  paid  to  the 
Jaoguage  ot  the  first  part  of  the  section  where  these 
words  first  occur.  Moreover,  the  word  *' person" 
in  the  singular  must  be  read  so  as  to  include 
*<  persons  "  in  the  plural  (see  52  &  53  Yict.  c.  63,  s.  1), 
and  if  this  is  borne  in  mind  the  argument  is  seen  at 
once  to  be  untenable. 

I  do  not  think  it  necessary  to  refer  to  the  older  Acts 


to  which  Mr.  Hardy  called  our  attention;  oortotib 
authorities  he  cited.    They  are  inatmotive,  and  tiM 
late  Mr.  Bussell  Gnmey's  (marge  to  the  gnnd  jmy 
in  the  Cabinetmakere*  (xue  (Reg.  v.  Mibbertt  13  Gqk 
C.  G.  82)  is  a  masterly  statement  of  the  law  ai  it 
stood  in  April,  1875.    But  there  ia  nothing  intfaois 
authorities  or  in  that  charge  which  ahowa  that  tbe 
interpretation  put  upon  the  preaent  Act  by  this  oomt  - 
in  thia  oaae  on  the  former  appeal,  and  by  Bynis,  J., 
ainoe,  is  wrong.    Nor  is  AUen  v.  Flood  of  any  real  a« 
in  construing  the  statute  with  whioh  we  have  to  did. 
As   regaroa   the   facts  the   evidence   was  ao^ 
sufficient  to  prove  the  plaintiffa'  oaae.    Tbe  wkk 
object  of  what  waa  done  was  to  compel  the  pUintiib 
to  oomply  with  Mr.  Wi]kins*s  termSy  and  althoogfc 
there  waa  no  violence  or  overt  threat  of  violence,  itii 
quite  plain  that  the  relaya  of  men  aet  to  watoh  end 
beset    the    plaintiffs'    house     (and   the    house  of 
Schoenthal,  who  worked  for  him)  were  aent  to  do,i 
and  that  they  did,  a  great  deal  more  than  *'  attnd' 
where    they    were    "in  order  merely  to  obtain  or- 
cummunicate  information."     It  ia  sJl  very  well  tO: 
talk  about  peaceable  persuasion  and  to  draw  fine  liaei 
between  persuading  and  giving  information.    Intfaii- 
case  there  is  no  difficulty  whatever  in  coming  to  tlis' 
conclusion  that  what  was  done  waa  watchmg  aad 
besetting  aa  diatinguished  from  attending  "in  order 
merely    to    obtain    or    communicate     information."' 
That  the  proviaiona  of  the  Act  were  infringed  appaiaj 
to  me  to  be  plain  and  beyond  all  reaaonaUe  doabt.j 
The  appeal  must  be  dismissed,  with  ooata.- 

Ohitty,  L.J.-  Thia  appeal  by   the  defendants 
limited   to    the   injunction    granted   by   Byrne,  J. 
against  watching  and  besetting.      The  injunctioa  i^ 
in  the  terms  of  the  order  pronounoed  by  the  Couit* 
Appeal  on  the  motion.    Bfe  postponed  giving  y^*\ 
ment  until  after  the  decision  of  the  Houae  of  Lords  f 
AUen  V.  Flood,  and  after  consideration  he  held 
AUen  V.  Flood  did  not  affect  the  decision  of  the 
of  Appeal  on  the  motion,  but  that  it  did  predi 
him  from  granting  a  further  injunction  whioh  \ 
plaintiffd  asked  for.    From  that  decision  there  is 
appeal  by  the  plaintiffs. 

The  facta  proved  at  the  trial  were  to  the  aame 
as  those  given  in  evidence  on  the  motion,  exoept 
in  two  instances  Byrne,  J.,  held  that  the  evidenos 
actual  interference  was  not  so  atrong.  He  found  ' 
it  was  clearly  proved  that  the  appellanta  watched 
beset  the  plcuntiffs'  works  or  place  of  bnaineaa  and 
approachea  thereto  for  the  purpoae  of  perauading 
otherwise  preventing  persons  from  working  for 
plaintiffs,  and  for  purposes  other  than  that  of  mflnl[ 
obtaining  or  communicating  information.  Thia  fiod^ 
iog  of  facts  is  accepted  by  counsel  on  both  aic^ 
Ic  was  admitted  by  the  plaintiffs'  oonnael  that 
pickets  (as  they  are  called)  used  no  violence  or  h 
timidation  or  threats.  The  picketing  extended 
some  months,  covered  all  the  working  houn  of 
day,  and  was  conducted  by  relaya  of  men  in  anc 
sion.  Tbe  object  in  view  waa  clearly  ahown  by 
white  cards  distributed  by  the  pickets  and  the  oi 
documenta  referred  to.  The  picketing  and  tlie 
done  by  the  picketa  were  done  with  a  view  to 
the  plaintiffs  to  abstain  from  doing  or  to  do  acta 
the  plaintiffs  had  a  legal  right  to  do  or 
from  doing — viz.,  to  compel  them  to  change 
mode  of  conducting  their  own  busineaa.  To  avoii 
any  possible  misapprehension,  I  state  that  tba 
itself  was  lawful. 

The   question  on  the  appeal  in  my  opinion 
on  the  7  th  section  of  the  Conspiracy  and 
tion  of  Propery  Act,  1875.      The  conatruction 
effect  of  that  section  were  dealt  with  by  thia 
on  the  motion,  and  the  decision  then  arrived  at 
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tinding  on  iu,  ntbjeot  only  to  the  point  whether 
it  can  be  ihown.  to  be  eiroueoiu  ••  being  in  con- 
fiat  with  AUm  v.  Flood.  I  am  unable  t«  see  that 
it  ta.  The  point  decided  in  Alien  v.  Flcod  is  that 
ID  wt  hwfni  in  iteelf  is  not  converted  by  a  maliciona 
Ot  bftd  motiTe  into  an  unlawful  act  ao  h  to  make 
the  doei  of  tlie  eot  liable  to  a  civil  action.  No 
■Bch  genei&l  qnevtion  of  motive  arises  in  the  present 
MM.  The  Bole  qneetion  is  whether  upon  the  facte  the 
MM  i«  bronsht  within  the  7th  section.  To  bring  a 
CMe  of  watching  or  besetting  within  the  section  it 
Bnivt  be  shown  that  the  watching  or  besetting  was 
dome  with  a  view  to  oompel  a  person  to  abstain  from 
ddog  or  to  do  any  act  whioh  ench  person  baa  a  legal 
light  to  do  or  ahetun  from  doing.  Thit  the  watch- 
iog  and  beeetting  were  done  with  that  view  ia  found 
tT'the  jadge  and  not  dispnted.  "View"  does  not 
import  motive.  It  imports  purpose.  Speaking  for 
myself,  I  prefer  standing  by  the  worda  whioh  the 
Icgislstnre  has  thoeght  fit  to  employ.  The  acta 
complained  of  were  done  with  the  view  stated  in 
the  Hection.  Then  it  was  urged  that  the  watching 
sod  beeetting  mentioned  in  the  4th  sub-aection  was 
Dot  Tendered  unlawful  by  the  aeotion  where  it  was 
done  for  the  purpose  of  persuading  workmen  to 
abstain  from  taking  work  from  the  person  sought 
to  be  compelled.  I  cannot  accept  that  proposi' 
tion.  I  think  that  where  the  view  ia  eetsblishe^  the 
mly  case  in  which  watchiog  or  besetting  is  allowed, 
or,  m  other  words,  is  not  unlawful,  is  that  mentioned 
in  the  proviro  at  the  end  of  the  section — viz.,  where 
the  attending  at  or  near  the  house  or  place  where 
a  person  reaiaea,  or  works,  or  carries  on  business,  or 
happens  to  be,  or  the  approach  to  anoh  house  or  place 
ia  "  in  order  merely  to  obtain  or  communicate  infor- 
■ation."  Attending  in  order  to  persuade  ia  not 
vithin  the  proviso. 

It  ia  noticeable  that  the  first  section  of  the  Act 
of  1871,  which  Act  is  repealed  by  the  Act  of  187d, 
ODntained  no  snoh  proviso,  and  that  the  7th  section  is 
autre  favonrable  to  those  who  watched  or  beset.  Mr. 
Coteus-Hardy,  in  his  argument  for  the  appellants, 
biteued  on  the  words  "wronefnlly  and  without 
)egal  authority,"  and  contended  that  they  showed 
that  the  watching  or  besetting  mentioned  in  the  4tii 
Kib-sectiou  w«re  acts  lawful  in  themselves  unless  it 
were  shown  in  some  way  other  than  by  proof  of  the 
t»eta  ot  watching  or  beeetting  with  Uie  view  men- 
tianed  at  the  beginning  of  the  section,  that  the  acta 
done  were  done  wrongfully  or  without  legalauthority. 
But  this  ar^ment  cannot  be  sustained.  "Wrong- 
fslly  Hid  without  legal  authority"  applies  equally  to 
•Q  the  Ave  rab-sections ;  and  to  take  [by  way  of 
iSiistntion)  the  Ist  sub-section,  the  using  of  violence 
or  intimidation  or  injury  to  property  thra*e  specified 
KB  all  of  them  unlawful  acts  in  themselves.  No  just 
ot  Boniid  couslruotion  of  the  section  would  permit 
mtia  whioh  in  terms  apply  to  all  the  sub- 
mtiona  being  confined  to  one  sub-section  only.  But 
fntbCT,  lite  acts  of  watching  and  beeetting  here  proved 
ta  refweooe  t«  the  4th  sub-section  and  done  with  the 
view  mentioned  were  acts  in  themselres  unlawful  at 
eaamon  law  and  are  not  mode  lawful  by  the  Legisla- 
tan.  In  my  opinioa  they  constitute  a  nuisance  at 
ttnmnon  law.  True  it  is  that  every  annoyance  is  not 
a  noisanoe ;  the  annoyance  must  be  of  a  aerioua 
doiMter  and  of  snoh  a  degree  as  to  interfere  with  the 
€(dinary  comforts  of  life.  To  watch  or  beset  a  man's 
boBse  for  the  lengtJi  of  time  and  in  the  manner  and 
with  the  view  proved  would  undoubtedly  constitute  a 
ninnoe  of  an  agnavated  character.  It  must  be 
Dome  in  mind  that  me  7th  section,  although  it  prob- 
ity araae  out  of  trade  disputes,  is  not  confined  to 
tiade  diipntea  or  to  disputes  between  masters  and 
BSD,    It  applies  e«inally  to  all  her  Uajesty's  subjects 


of  every  class.  It  would  embrace  the  case  of  hea^'ttiag 
a  man's  boose  with  a  view  to  compel  him  not  to 
receive  guests  or  visitors.  Further,  I  think  that  the 
whole  argument  on  the  words  "  wrongfully  and  with- 
out legal  authority  "  is  founded  upon  a  niisapprehan- 
siou.  The  acts  mentioned  in  the  4th  sub-aectioa 
being  in  themselves  unlawful,  the  worda  "  wrongfully 
and  without  legal  authority  "  are  inserted  to  provide 
for  any  unforeseoi  case  in  which  the  evidence  of  the 
overt  acts  may  possibly  show  some  lawful  excuse  or 
justification,  or,  to  speak  perhaps  more  correctly  (as 
"  authority  "  is  said  to  cover  "  excuse,"  see  TIte  Qaem 
T.  Harvey,  19  W.  B.  446.  L.  R,  1  C.  C.  E.  284),  lawful 
authority  or  justification.  The  term  "wrongfully" 
and  its  meaning  in  law  were  dealt  with  incidentnlly 
by  many  of  the  Lords  who  advieed  the  Hi'Use  in 
Allen  V.  Fhod.  It  will  suffice  to  quote  one  passage  to 
be  found  in  Lord  Hersehell's  specoh,  where  be  cites 
with  approval  the  statement  by  Crompton,  J.,  in  his 
judgment  in  Lwmley  v.  Oyt,  I  W.  B.  432.  2  Ell.  &  Bl. 
216,  that  it  must  now  be  considered  clear  law  &at 
a  person  who  "  wrongfully  and  maliciously  or,  which 
is  the  same  thing,  with  notice  interrupts  the  relation 
subsisting  between  master  and  servant  commits  a 
wrongful  act." 

With  regard  to  Bohoenthal  it  was  decided  on  the 
motion  that  the  watching  and  besetting  of  his  house 
or  shop  with  a  view  to  compel  the  plaintiSB  were 
illegal  acts  on  the  part  of  the  defendants  for  which 
the  plaintiffs  could  sustain  an  action  against  them. 
On  this  appeal  hb.  Cozens-Hardy  raised  what  may 
have  been  a  new  point  foimded  on  the  words  "  such 
other  person,"  which  run  throughout  the  7th  section. 
It  was  urged  that  that  besetting  the  house  of  one 
person  with  a  view  to  compel  another  is  not  within 
the  section-  I  think  it  is.  Orsmmatically,  "  such 
0ther"refer8  to  "any  other  person,"  the  immediate 
antecedent.  Besetting  a  workman  to  compel  a  master 
and  besettine  a  master  to  compel  a  workman  are  both 
plaints  within  the  mischief  aimed  at.  Schoenthal 
was  an  outworker  for  the  plaintifTs.  The  reiult  is 
that  the  appellants  have  failed  to  show  that  the 
decision  of  the  Court  on  the  motion  is  in  any  way  over- 
ruled by  Allen  t.  Flood  or  by  any  principle  laid  down 
in  that  case. 

Taoghait    VnjJAMs,  L,J.— I  conour  because  I 
think  this  case  is  concluded  by  tbe  judgment  of  this 
court  on  the  interlocutory  applioation.     I  agree  that 
the  case  of  Alien  v.  Flood  in  the  House  of  Lords  has 
no  application  to  the  case  before  us.     I  wish,  how- 
ever,  to  say  a  word  or  two  on  the  construction  of 
section  7  of  the  Act  of  1875  upm 
of  this   court  turned.     The  sect 
lordship  read  the  section,  and 
think   these   words   "  wrongfull 
authority  "  mean  unwarranted  1 
indictment    for   a  nuisance  is 
by  the  word  "injuriously."     1 
defines  a  common  nuisance  as  "  t 
by  law  or  an  omission  to  disohar 
act  or  omission  obstructs  or  cai 
damu^  to  the  public  in  the  exen 
to  all  her  Majesty's  subjects." 
thing  from  holding    the   word 
without  legal   authority "   to   r 
excuse,    which    would    shift    t 
prosecution    to    the    defence. 
watching    and    besetting,   apor 
conspiracy,    might    or  might  i 
as   to   amount  to  a  nuisanoe. 
of    18T5,  which,    in    my    opin 
define  what  watching  and  besc 
be  warranted  t^  law,  and    tb 
opinion,  means  wat  watohlng  « 
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future  be  oonfined  to  *'  watching  and  besetting  merely 
for  the  purpose  of  obtaining  or  communicating  in- 
formatioD."  I  think  that  the  fact  that  a  oommunica- 
tiou  which  invites  the  men  to  discontinue  working  for 
the  master  as  soon  as  they  lawfully  may,  does  not 
thereby  cause  the  communication  to  cease  to  be  a 
communication  within  the  meaning  of  the  proviso. 
If  the  persuading  takes  any  other  shape  than  that  of 
a  communication  within  the  meaning  of  the  proviso  of 
section  7,  this  would,  in  my  opinion,  make  it  un- 
warranted by  this  section,  even  though  this  persuasion 
might  not  otherwise  be  of  such  a  character  as  to  con- 
stitute a  nuiscmce  at  common  law ;  and  even  if  the 
persuasion  does  take  the  shape  of  such  a  commxmioa- 
tion,  yet  it  may  be  made  in  such  a  manner  as  to 
constitute  a  common  law  nuisance,  and  thus  be 
wronfi^ul.  It  is  not,  as  I  understand,  suggested  or 
found  by  Byrne,  J.,  tibat  there  are  any  &cts  in  the 
present  case  to  constitute  the  present  persuasion  a 
common  law  nuisance. 

I  agree  that  "  any  other  person  "  in  sub- section  4  in- 
cludes masters  sought  to  be  compelled,  and  not  only 
the  servant  to  whom  the  communication  or  persuasion 
is  addressed.  You  must  find  the  meaning  of  "  such 
other  person  "  by  looking  at  the  first  part  of  section  7. 
These  are  my  views,  but  I  am,  as  I  have  already  said, 
boimd  by  the  previous  decision  of  the  court. 

Appeal  dumis&ed. 

Solicitors  for  the  appellants,  Warburton  A  De  Paula. 

Solicitors  for  the  respondents,  8haen,  Boacoe,  Masseyt 
dk  Co. 


From  Chan.  Div.  1 

(Lindley,  M.B.,  and  Ghitty  and  V  Nov.  23,  24. 

Yanghan  Williams,  L.J  J.)     j 

Gkey  v.  Cubtiob.  (a.) 

Solicitor — Costa —  Taxation — Purchase  of  land  in  register 
county — Scale  fee — Solicitors*  Remuneration  Act,  1881 
(44  d!  45  Vict,  c,  44) ;  General  Order,  r.  4 ;  Schedule 
/.,  Part  I. 

The  scale  fee  allowed  to  a  purchaser's  solicitor  on  a 
purchase  of  land,  under  the  Oenerdl  Order  to  the  Solid- 
tors*  Remuneration  Act,  1881,  for  '*  completing  the  con- 
veyance "  covers  the  expense^  in  the  case  of  a  register 
county,  of  registering  a  memorial  of  the  conveyance. 

Appeal  of  the  plaintiff  from  Eekewich,  J. 

An  action  havmg  been  brought  by  Mr.  Gbey,  a 
solicitor,  against  a  former  client,  an  order  was  made 
in  the  action  on  the  14th  of  April,  1896,  directing 
certain  accounts  to  be  taken  between  the  plaintiff  and 
defendant. 

The  plaintiff's  bills  of  costs  were  brought  in  for 
taxation.  One  of  these  bills  was  for  charges  made  by 
the  plaintiff  as  solicitor  in  connection  with  the 
purchase  by  the  defendant  of  certain  land  in 
Middlesex. 

The  taxing-master  had  allowed  the  plaintiff  the 
scale  fee  on  this  purchase  according  to  Schedule  I. , 
Part  I.,  of  the  Greneral  Order  under  the  Solicitors' 
Bemuneiation  Act,  1881,  "for  investigating  titieto 
lie^hold,  copyhold,  or  leasehold  property,  and  pre- 
piiring  and  completiog  conveyance  (including  perusal 
aad  completion  of  contract,  if  any)."  Upon  ^at  the 
question  was  raised  whether  the  charges  connected 
with  the  registration  of  the  conveyance  in  the 
Middlesex  Kegistry  should  not  be  allowed  in  addition 
to  the  scale  fee,  or  whether  such  fee  covered  that 

(a.)  Beportedby  W.  Shallgboss  Qoddabd,  Esq. 

Barrister-at-Law, 
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business.  The  practice  in  the  taxing-master's  office 
had  been  to  treat  the  scale  fee  as  covering  tiM 
registration. 

The  plaintiff  carried  in  objections  to  tiie  masfar'i 
taxation,  and  the  master  answered  and  overroled 
them.  The  plaintiff  then  took  out  a  summons  anking 
that  his  objections  mif ht  be  allowed,  and  thit  it 
might  be  referred  bade  to  the  master  to  fscybb 
certificate  accordingly. 

Eekewich,  J.,  disnussed  the  summons. 

The  plaintiff  appealed. 

Wheeler,  Q.C.,  R.  F.  Norton,  and  Arthur  May,  for 
the  appeUant. — ^The  registration  is  not  part  of  the 
completion  of  the  conveyance,  even  in  a  reg;i8ter 
county.  The  conveyance  is  valid  without  it  Nor 
does  it  come  under  **  completion  of  contract"  By 
Schedule  I.  an  extra  charge  for  obtaining  the  scknow- 
lodgment  of  a  married  woman  to  a  deed  is  allowed, 
and  that  is  a  stronger  case  than  this,  because  the 
acknowledgment  by  the  married  woman  is  neoesssiy, 
but  registration  is  not  necessary  for  the  validity  of 
the  conveyance.  If  it  is  not  aJlowed  soliciton  wlio 
conduct  purchases  in  register  counties  will  ha?e  to  do 
more  work  for  their  fees  than  solicitors  oondactiiig 
purchases  in  other  counties :  Drielsma  v.  Manifold, 
42  W.  E.  578,  [1894]  3  Ch.  100.  [Chitty,  L.J.-A 
solicitor  need  not  work  imder  the  scale  unless  he 
wishes  to  do  so.] 

Church,  for  the  respondent,  was  not  called  upoo. 

Lindley,  M.B. — ^We  have  had  an  opportunity  of 
consulting  one  of  the  taxing-masters  and  hearing* 
his    views.      This   appeal  from   the   taxing-masts* 
involves  a  question  of  importance,  which  is,  whedisr 
the  scale  fee  allowed  to  a  purchaser's  solicitor  for 
completing  the  conveyance  does  or  does  not  cover  ths 
expense,  in  the  case  of  a  register  county,  of  register- 
ing the  conveyance.    The  expense  of  registeriiig  a 
conveyance  in  a  register  county   is  occasioned  si 
follows:     First,    there  is    the   preparation    of  ^ 
memorial  which  has  to  be  registered.     That  is  a 
matter  which  requires  care   and  such   profosskmslj 
skUl  as  is  to  be  expected  from  any  solicitor  who  under- 
stands  conveyancing.    It   cannot  be  done  by  the 
client  himself.    The  memorial  is  a  legal  docnmcDt;! 
and  we  know  perfectly  well  from  enerienoe  tbaS 
there  are  cases  in  the  books  where  the  effect  of  regis^| 
tration  has  been  lost  by  reason  of  some  defect  in  tfasj 
memorial.    Secondly,  a  clerk  must  be  sent  down  ta 
the  office  to  register  the  memoriaL    Thirdly,  thm  isj 
the  payment  of  a  fee  at  the  office  for  registerij 
fee  is,  of  course,  a  disbursement.      Nobody  saf^KMesl 
the  scale  covers  that ;  but  it  is  natural,  with  rsfcr^ 
ence  to  this  question,  to  observe  that  in  rule  4  of  tha 
General  Order  under  this  Act  the  fee  for  regiBtzaf«| 
tion  is  alluded  to,  and  is  excluded  from  the  scale*  f 
The  rule  runs  thus :  "  The  remuneration  piescribeij 
by    Schedule   L  is  not   to  include,"  among  otiiefj 
things,  "  stamps,    .    •    .    fees  paid  on  searches  tul 
public   offices,  on   registrations,  or  to  stewards  olj 
manors,"  and  so  on.    The  importance  of  that  is  thst»j 
when  this  scale  was  settied,  the  parties  who  settled  ilj 
had  their  attention  called   to  registration, 
other  things,  and  they  say  that  the  scide  fee  abaU 
indnde  out-of-pocket  expenses,  and  they  leavs 
rest  unexpressed.      It  was  oontended   that  in 
expression    ''completing   the   conveyanoe"    in  tl 
schedule  is  included  the  completion  of  it  by  r^gisti 
iug  a  memorial  of  it  when  such  step  is  nee*  esary;-*] 
that  is  to  say,  when  the  property  is  in  Yc 
or  Middlesex.     In  answer  to  that  it  was  said 
if  so,  solicitors  in  Yorkshire  or  Middlesex  hav« 
to  do   for  their  scale  lee  than  solicitors   in 
counties.    That  may  be  so ;  but  that  result  is  vn* 
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ftToadable.  Solicitors  oonduoting  pnTohases  of  pro- 
perty in  Yorkshire  or  Middlesex  must  go  and  look 
at  t^e  register — ^that  is  quite  obvious;  and,  on  in- 
quiry, I  think  the  practical  answer  to  Mr.  Norton's 
oontention  is  that  experience  shows  the  scale  fee  to  be 
liberal  enough  to  cover  such  a  service  as  preparing 
and  registering  the  memorial. 

On  these  grounds,  we  are  of  opinion  that  this  scale 
fee  does  oover  the  registration  of  deeds  in  register 
countiee,  and  that  registration  does  come,  in  a  business 
sense,  under  the  expression  ''  completing  the  convey- 
ance." That  IB  the  only  point  to  which  our  attention 
has  been  called  which  deserves  to  be  called  a  question  of 
pTXDC^de. 

The  appeal  will  be  dismissed,  with  costs. 

Ohtity,  L.J. — I  am  of  the  same  opinion,  and  will 
add  a  few  words  on  the  point  as  to  registration.  We 
have  not  to  consider  in  the  abstract  the  meaning  of 
the  phrase  "  completing  the  conveyance,"  but  what  it 
means  in  regard  to  this  particular  case.  The  second 
rale  of  the  Gteneral  Order  provides  that  the  remunera- 
tion of  the  solicitor  "  in  respect  of  business  connected 
irith  sales,  purchases,  .  •  •  and  other  matters  of  con- 
reyancing  .  .  .  is  to  be  regulated  as  follows — namely, 
m  respect  of  sales,  purchases,  and  mortgages  com- 
li  ted,  the  remuneration  of  the  solicitor  having  the 
'  >iiduct  of  the  business  .  .  .  is  to  be  that  pre- 
sribed  in  Part  L  of  Schedule  I.  to  this  order,"  that  is, 
1  other  words,  the  remuneration  is  to  be  according  to 
the  presoEibed  scale.  This  rule,  then,  contemplates  the 
ap^oation  of  the  scale  to  the  remuneration  of  the 
idicitor  in  respect  of  the  business  connected  with 
Bales  and  purchases  completed.  It  is  perfectly  plain 
that  if  the  property  purchased  is  in  a  register  county 
it  is  the  dut^  of  the  purchaser's  solicitor  to  advise  his 
dient  that  his  conveyance  should  be  renstered,  and  if 
he  did  not  give  him  such  advice  it  would  be  a  breach  of 
duty  for  "vwch  he  would  be  responsible  to  his  client. 
Unless  the  dient  tells  him  positively  not  to  do  it — 
which  would  be  most  improbable — it  would  be  his 
duty  to  propose  and  to  do  that  which  was  necessary 
for  the  purpose  of  making  the  conveyance  a  complete 
deed  of  title :  because  if  there  was  no  registration  of 
the  deed,  the  title  of  the  purchaser  might  be  defeated 
under  the  statutes  which  require  a  registration, 
whether  in  Yorkshire  or  Middlesex. 

That  being  so,  I  think  there  is  good  ground  for 
saying  that  tae  language  of  the  second  rule  should  be 
regaraed  in  construing  the  particular  words  used  in 
Ptft  L  of  the  schedule.  Then,  turning  to  the  4th 
nile,  which  deals  in  substance  with  costs  out  of 
pocket,  which  are  not  included  in  the  sciede  for 
remuneration,  I  find  that  the  fee  for  registration  is 
particularly  mentioned;  and  that  shows  that  regis- 
tntums,  which  plainly  refer  to  registrations  in 
register  counties,  were  in  the  contemplation  of  the 
fruners  of  the  rule.  Putting  these  thmgs  together, 
it  appears  to  me  that  the  reasonable  intention  of  the 
framers  of  the  rules,  and  the  true  meaning  of  the 
rules  as  tbe^  stand,  are  that  the  duty  of  preparing 
the  memorial  and  of  causing  it  to  be  registered  in  the 
proper  oSjoe  is  included  in  the  term  '*  completing  the 
oonveyanoe."  It  is  the  doing  of  an  act  wiUiout 
which  the  conveyance  might  be  avoided. 

I  concur  in  the  observations  of  the  Master  of  the 
BoUs  with  reference  to  the  general  liberality  of  the 
scale  fees.  Cases  occur  in  which  solicitors  will  not 
inaat  on  the  scale  fee  because  it  is  considered  more 
than  ample  to  remunerate  them  for  the  services 
perfoEined.  But  however  this  may  be,  I  think  that 
the  scale  fee  is  calculated  on  sudi  a  footing  that  the 
aoliGitors  will  not  be  mulcted  in  anything  they  are 
instly  entitled  to  by  way  of  remuneration  by  our 
ndLdmg,  as  we  do^  that  this  particular  business  is 
within  Uie  role. 


Vaughan  Williams,  L. J, — I  agree ;  but  I  prefer 
to  base  my  decision,  so  far  as  relates  to  this  registra- 
tion point,  simply  upon  the  practice.  That  is  to 
say,  we  have  got  here  a  scale,  and  the  words  in 
Schedule  I.,  Part  I.,  undoubtedly  are  such  as  to 
render  the  oonstruction  which  in  practice  has  been 
put  on  those  words  a  possible  construction.  Under 
those  circumstances  it  seems  to  me  that  when  in 
practice  that  construction  has  been  acted  upon  for  a 
series  of  years  one  ought  not  to  put  a  different  con- 
struction upon  the  words,  even  though  the  balance  of 
one's  opinion  may  be  that,  on  the  mere  words  them- 
selves, the  charges  of  the  solicitor  in  respect  of  the 
registration  are  not  included  in  the  work  that  is 
covered  by  the  fee.  On  that  ground  of  the  practice 
heretofore  I  concur  in  the  judgment  that  has  been 
pronounced. 

But  I  wish  to  say  that,  in  so  far  as  an  argument 
has  been  based  upon  rule  4,  I  cannot  myself  quite 
assent  to  that  argument.  Bule  4  deals  entirely  with 
out-of-pocket  expenses,  and  it  is  as  if  the  rule  had 
said  "The  following  out-of-pocket  expenses  shall 
not  be  covered  by  tiie  fee."  It  does  not  seem  to  me 
that  with  regard  to  charges  which  are  not  for  out-of- 
pocket  expenses,  as,  for  instance,  for  the  professional 
skill  and  labour  which  are  included  in  the  prepara- 
tion of  the  memorial,  it  can  possibly  be  said  that  those 
charges  are  covered  by  tlie  scale  fee  because  of  rule  4, 
which  expresses  the  thinp;s  that  are  to  be  omitted,  and 
that  therefore  everythmg  else  must  be  included 
which  is  not  expressed  in  rule  4.  It  seems  to  me 
that  rule  4  is  baling  entirely  with  out-of-pocket 
expenses  and  nothing  else. 

I  have  one  other  observation  to  make,  and  that  is 
that  I  doubt  whether  one  ought,  in  dealing  with  a 
matter  of  this  sort,  to  take  into  oonsideratiun  the 
quantum  of  remuneration  allowed  by  the  scale. 

Appeal  diamiaaed, 

SoHoitors,  H.  A,  Grey  ;  Goaper  A  Bona, 


From  Ohan.  Div.  \ 

(Lindley,  M.B.,  and  Chitty  [  Aug.  4,  8,  1898. 

and  Collins,  L.J  J.)        ) 

Fielding  v.  Moblby  Cobpobation.  (a.) 

Goata  —  Solicitor  and  client  coata — Fuhlic  authority — 
Action  /or  injunction — Public  Authorities  Protection 
Act,  1893  (66<fe  57  Vict.  c.  61),  a.  1  (b). 

Section  1  of  the  Public  AuthoriUea  Protection  Act, 
1893,  givea  a  right  to  aolidtor  and  client  coata  in  adiona 
for  injunctiotia  aa  well  aa  in  actiona  for  damagea  ;  but  it 
doea  not  apply  to  interlocutory  applioationa  or  to  appeala. 

The  title  of  an  Act  of  Parliament  ia  now  to  be  read  aa 
part  of  the  Act, 

Appeal  from  Byrne,  J. 

The  defendant  corporation  were  b^  statute  the  watet 
authority  of  their  district.  The  plaintiff  brought  an 
action  against  them,  alleging  that  they  were  committing 
a  breach  of  their  statutory  obligation  to  keep  certain 
pipes,  &c.,  on  his  land  '*  water-tight."  He  claimed 
an  injunction,  and  damages.  Byrne,  J.,  dismissed 
liie  action  with  costs.  Holding  hiniself  bound  by 
Harrop  v.  Mayor  and  Gorporation  of  Oaaett,  46  W.  B. 
391,  [1898]  1  Oh.  525,  his  lordship  directed  that  the 
costs  should,  in  accordance  with  section  1  of  the 
Public  Authorities  Protection  Act,  1893,  be  taxed  as 
between  solicitor  and  dient.    The  plaintiff  appealed. 

The  Court  of  Appeal  dismissed  the  appeal  witti  costs ; 

(a.)  Beported  by  B.  0.  Maokbnzis,  Esq.,  Barrist^r- 

at-Law. 
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after  which  the  question  of  the  right  to  solicitor  and 
client  costs  in  the  court  below  was  argued. 

0.  L,  Clare,  for  the  appellant. — The  section  does 
not  apply  to  an  action  for  an  injunction.  Sub-section 
(&),  which  applies  to  this  case,  gives  the  judge  a 
discretion. 

Eve,  Q,G,,  and  R.  J,  Parker,  for  the  defendants. 

Cur,  adv.  vvU, 

Aug.  8. — Liin>LEY,  M.B.,  delivered  the  judgment 
of  the  court  as  follows :  This  case  has  been  restored 
to  the  paper  in  order  that  we  might  dispose  of  the 
question  of  costs.  The  action  was  brought  against 
the  Mayor  and  Ootporation  of  Morley  in  respect  of 
an  aqueduct  and  waterworks  which  they  were 
empowered,  by  a  special  Act  of  Parliament,  to  erect 
on  the  plaintiff's  land.  Byrne,  J.,  dismissed  the 
action  with  costs,  and,  pursuant  to  a  statutory 
authority  which  I  will  read  presently,  directed  that 
the  defendants'  costs  should  be  taxed  as  between 
solicitor  and  client.  Mr.  Glare  contends  that  that 
direction  is  wrong.  The  question  is  raised  upon  the 
construction  of  the  Public  Authorities  Protection 
Act,  1803,  s.  1.  The  title  of  the  Act  is  important. 
I  read  the  title  advisedly,  because  for  some  tune  past 
the  titles  have  formed  part  of  Acta  of  Parliament. 
S'ormerly  it  was  not  so,  but  now  the  title  forms  part, 
and  a  very  important  part,  of  the  Act  The  title  is 
"  An  Act  to  generalize  and  amend  certain  statutory 
provisions  for  the  protection  of  persons  acting  in  the 
execution  of  statutory  and  other  public  duties." 
[His  lordship  read  section  1,  and  proceeded:]  It 
apx>ear8  to  me  and  to  all  the  other  members  of  the 
court  that  the  section  which  I  have  just  read, 
coonrring  in  an  Act  of  Parliament  passed  in  1893, 
s^plies  to  all  actions,  including  actions  in  the 
dhancery  Division,  and  to  actions  for  injunctions  as 
well  as  to  actions  for  damages.  The  dismissal  of  an 
action  is  equivalent  to  judgment  for  the  defendants. 
The  section  does  not  apply  to  appeals,  nor  to  inter- 
locutory applications,  but  to  judgment  in  the  action. 
Although  the  language  is  wide,  the  key  to  the  enact- 
ment is  its  design  to  protect  public  bodies  from 
expense  when  unsuccessfully  sued  in  respect  of  acts 
done  or  omitted  in  the  execution  of  statutory  or  other 
public  duties  or  authorities.  The  present  case  clearly 
falls  within  that  enactment.  It  is  not  necessary  to 
consider  what  cases  do  not  fall  within  the  Act.  It  is 
enough  for  us  to  say  that  this  particular  case  is 
within  it.  The  judgment  of  Byrne,  J.,  on  the 
question  of  costs  will  therefore  stand,  and  the  appeal 
will  simply  be  dismissed  with  costs. 

Solicitors,  Firth  ^  Co,,  for  J.  E,  Craven,  Tod- 
morden;  Sharpe,  Parker,  &  Co.,  for  B,  B,  Hopkins, 
Morley. 


Whitelet  Exebciseb  Go.  v,  Gahage.  (a.) 

Company  —  Winding  up  —  Jurisdiction  —  Proceedings 
commenced  be/ore  winding  up — Companies  Act,  1862, 
25  ik  26  Vict.  c.  89,  s.  143 — Stay  of  proceedings — 
Defendant  preparing  affidavits. 

Where  proceedings   have   been   commenced  be/ore  the 
pttriod  after  which,  under  section  143  of  the  Companies 


(a.)  Beported  by  B.  SiLLBH,  Bsq., 

LaWi 


-at- 


Act,  1862,  a  company  ceases  to  exist,  the  court  hasjuris" 
diction  over  such  proceedings  after  that  period. 

In  re  Grookhaven  Mining  Go.,  15  W.  R,  28,  L.  JL 
3  Eq.  69,  followed. 

When  a  motion  stands  over  to  enable  the  defendant  to 
file  affidavits  by  a  certain  date,  the  defendant  wag 
prepare  his  evidence  and  file  affidavits,  although  in  the 
meantime  the  defendant  has  got  an  order  ordering  ikit 
plaintiffs  to  give  security  for  costs  and  staying  pro- 
ceedings until  such  security  has  been  given. 

Summons  to  review  taxation  under  the  following 
circumstances. 

The  plaintiffs  had  commenced  an  action  for  in- 
fringement of  patent  against  the  defendants,  and  oa 
the  18th  of  June,  1897,  the  case  came  before  th« 
court  on  motion  for  injunction,  but  stood  over  until 
the  2nd  of  July  to  enable  the  defendants  to  file  affi- 
davits, and  an  arrangement  was  made  as  to  the  time 
when  they  should  be  filed.  On  the  day  that  tiie 
motion  first  came  on  in  court  a  summons  taken  out 
by  the  defendants  was  heard  by  the  master  asking 
that  the  plaintiffs  should  give  security  for  costs  of  the 
action  and  staying  further  proceedings  until  seeority 
given.  The  master  made  the  order  asked  for.  Sub- 
sequently, in  the  course  of  correspondence  between 
plaintiffd'  and  defendants'  solicitors,  the  plaintifi' 
solicitors  intimated  that  they  intended  giving  the 
security,  but  ultimately,  on  the  12th  of  July,  the 
plaintiffd'  solicitors  wrote  to  the  defendants  that  tiie 
plaintiffs  did  not  intend  to  give  the  security.  On  the 
29  th  of  July  the  defendants  took  out  a  sununom 
asking  that  the  action  should  be  dismissed  with  oosb 
for  non-compliance  with  the  order  of  the  18th  of 
June.  On  the  5th  of  August  the  judge  made  in 
order  dismissing  the  action  with  costs  and  giving  tiie 
defendants  the  costs  of  the  motion.  When  the  de- 
fendants came  to  tax  their  costs  the  taxing-mister 
disallowed  the  costs  of  preparing  the  affidavits  in 
opposition  to  the  motion  as  well  as  the  fees  to  couimel 
and  to  the  expert  witnesses  whose  evidence  it  had 
been  necessary  to  get.  He  did  this  on  the  ground, 
as  he  stated  in  the  answer  to  the  objections  dated 
the  28th  of  January,  1898,  that  until  the  pliin- 
tiffis  had  given  security  the  defendants  ought 
not  to  have  gone  on  preparing  their  case,  and 
that  the  plaintiffs  could  not  be  made  to  pay  for 
the  excess  of  zeal  of  the  defendants.  On  the  4tii 
of  February,  1898,  the  defendants  took  oat  the 
summons  to  vary  which  now  came  on.  On  the  8tii 
of  January,  1898,  as  the  plaintiffs  had  resolved  on 
voluntary  winding  up,  a  general  meeting  of  tbe 
plaintiff  company  was  held  in  pursuance  of  section 
142  of  the  Gompanies  Act,  1862.  On  the  14lfa  of 
January  the  return  made  by  the  liquidators  of  t^ 
holding  of  the  above  meeting  was  registered;  sod 
imder  section  143,  after  three  months  from  the  regis- 
tration of  such  rcrtum,  the  company  shall  be  deemed 
to  be  dissolved,  and  as  the  three  months  had  expiied 
the  company  had  now  ceased  to  exist. 

H,  Terrell,  Q.d  and  Clayton,  for  the  defendants.-^ 
The  court  has  still  jurisdiction  to  deal  with  thii 
matter  although  the  three  months  have  gone  by,  si 
these  proceedings  were  commenced  before  that  penod: 
In  re  Crookhayen  Mining  Co.,  16  W.  R.  28,  Ll  B.  3Bq. 
69.  This  case  is  good  law,  and  has  not  been  impeaehed 
by  In  re  Pinto  Silver  Mining  Co,,  26  W.  B.  622.  8 
Gh.  D.  273,  and  In  re  London  and  Caledonian  M(jriM 
Insurance  Co.,  27  W.  R.  713,  11  Ch.  D.  140.  The 
defendants  ought  to  have  the  costs  of  preparing  ^tm 
case.  They  had  no  reason  to  believe  that  the  plaintifi 
could  not  give  the  aeonrity,  and  they  had  to  be 
prepared  with  their  case  when  it  should  come  on. 

Swinfen  Eady,  Q,C,y  and  Kenyon  Parker,  for  plahk' 
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tiffs.— The  late  cases  cited  are  inconsistent  with  In  re 
Crooihaven  Mining  Co,  The  company  has  ceased  to 
exist,  aod  the  proceediogs  cannot  go  on.  As  to  the 
objections,  the  taxing-master  was  right,  and  the 
defendants  were  not  entitled  to  go  on  preparing  their 
case  imtil  the  secnrity  was  given. 

NoBTH,  J.,  after  stating  the  facts  and  stating  that 

this  summons  had  been  taken  out  before  the  company 

had  become  dissolved  by  virtue  of  section  143  of  the 

Companies  Act,  1862,  but  had  not  come  on  for  hearing 

before  the  company  had  ceased  to  exist  imder  that 

Kction,  continued :   Is  a  suitor    to    lose   his  rifi^hts 

because  the  case  has  not  come  before  me  sooner  P    I 

do  not    think  so.      Lord    BomiUy  said,  in    In   re 

Crookhaven  Mining   Co,,   "  At    the    time  when  this 

petition  was  presented  the  court  unquestionably  had 

jorisdiotion  under  the  Companies  Act  to  order  the 

call  to  be  made,  and  I  am  of  opinion  that  the  delay  in 

bearing  the  petition,  caused  by  the  intervention  of 

the  long  vacation,  cannot  afPect  the  rights  of  the 

petitioner,  and  that  he  is  entitled  to  stand  in  the 

same  position  as  if  the  petition  had  been  heard  before 

the  e^nration  of  three  months  from  the  4th  of  June.*' 

Then  it  is  said  that  in  some  way  this  view  has  been 

impeached  by  the  later  cases  cited.    But  I  am  satisfied 

that  there  is  jurisdiction  in  the  court  to  hear  this 

sunmons  now,  as  if  it  had  come  on  immediately  after 

it  was  issued  on    the  4th  of  February.      [On  iJie 

merits,  after  referring  to  the  facts,  the  learned  jadge 

continued:]   The  defendant  prepared  his  atticUtvits, 

that  bexDg  the  purpose  for  which  the  motion  stood 

o?er,  but  the  plaintifPs  now  brought  it  on  again. 

Sappose  the  defendant  had  not  prepared  cuid  the 

plsintiflfH  had  given  security,   and    that    when    the 

motion  came  on  the  defendant  had  asked  for  further 

time,  he  would  have  been  laughed  at.    The  defendant 

was  not  bound  to  stay  his  hcuid  because  t^ere  was  a 

itay  of  proceedings.     The  taxing-master  has  acted 

imder  a  mistake,  and  the  matter  must  go  back  to  him 

to  be  dealt  with  on  its  merits. 

SoKcitors,   Ward,  Perks,  &  McKay;  Ouildford  E. 
Lewis, 


July  15,  1898. 


Chan.  Div.  | 
North,  J.   ) 

OzFOBD  Music  Hall  (Limited)  v.  London  Cottntt 

Council,  (a.) 

Metropolis — London  County  Council  {Improvement)  Act, 
1897,  s,  43,  PaH  ^—Construction, 

In  considering  what  property  is  liable  to  an  improve* 
fsitnt  charge  under  the  London  County  Council  {Improve' 
mint)  Act,  1897,  section  43,  Part  3,  it  is  sufficient  if 
part  of  the  property  held  as  a  whole  ahuts  on  the  street  to 
vikieh  the  improvement  applies. 

Motion. 

The  London  County  Council  (Lnprovement)  Act, 
1897,  made  the  "  lands  all  or  any  part  of  which  front 
or  abat  upon  the  west  side  of  Tottenham  Court-road  and 
Bosier's-court  between  Oxford-street  and  Hanway- 
stzeet"  liable  "to  have  an  improvement  charge  placed 
on  such  lands  or  some  of  them  ...  in  respect  or 
in  consideration  of  any  substantial  and  permanent 
increase  in  value  which  it  is  clearly  shown  has  been 
derived  from  the  improvements  by  this  Act 
authorized.*'  "Lands"  shall  extend  to  messoages, 
htnds,  tenements,  and  hereditaments  (Part  3,  s.  42). 

The  plaintiffe  were  lessees  of  a  house  in  Tottenham 
Gonrt-road,  the  ground  floor  of  the  house  being  used 

(a.)  Beported  by  B.   Sillem,  Esq.,  Barrister-at'- 

Law, 


by  the  plaintiffs  as  an  entrance  to  the  pluntifb' 
masic  hall  situate  in  Oxford -street.  The  music  hall 
did  not  itself  abnt  on  Tottenham  Court-road  and  had 
been  divided  from  the  back  of  the  house  in  Tottenham 
Court-road  by  a  party  wall. 

The  upper  part  of  the  house  did  not  communicate 
in  any  way  with  the  hall  and  was  used  as  a  shop, 
and  the  plaintiffs  were  under  covenant  with  the 
lessors  to  replace  at  the  end  of  the  term  the  party  wall 
on  the  ground  floor  which  had  been  removdd  to  make 
the  communication  with  the  hall. 

The  plaintifb  had  been  served  by  the  defendants 
under  the  provisions  of  the  Act  with  a  notice  in  which 
the  plaintiffs  were  described  as  being  interested  as 
owners  or  lessees  of  property  falling  within  the 
improvement  area  on  which  the  defendants  proposed 
to  place  an  improvement  charge.  The  property  so 
proposed  to  be  charged  included  the  music  hall. 

The  plaintiffs  contended  that  they  were  only  liable 
to  have  a  charffe  placed  on  the  house  in  Tottenham 
Court-road  and  not  on  the  rest  of  their  property. 

The  defendants  had  appointed  a  valuer  to  assess  the 
value  of  the  plaintiffs'  premises,  including  the  hall. 

This  was  a  motion  to  restrain  the  defendants  from 
proceeding  with  a  valuation  of  the  preuuses  of  the 
plaintiffs  other  than  the  house  in  Tottenham  Court- 
road. 

E,  C.  Macnaghten,  Q.C,  and  Lord  Bohert  Cecil,  for 
plaintiffs. — ^The  question  is  does  the  Oxford  Music 
Hall  fall  within  the  Act  so  as  to  be  said  to  '*  front " 
or  '*abat"on  Tottenham  Court-road.  We  submit 
that  it  does  not,  the  only  property  of  the  plaintiffs 
which  does  abut  is  the  house. 

Vern/on  Smith,  Q.C,  and  Methold,  for  the  defend- 
ants.— The  words  of  the  Act  are  *'  lands  the  whole  or 
any  part  of  which "  front  or  abut  on  Tottenham 
Court-road .  It  does  not  matter  that  the  main  entrance 
is  not  in  that  road.  Although  it  is  only  a  subsidiary 
entrance,  still  it  makes  the  hall  to  '*abut"  on  the 
road.  The  defendants  will  have  to  show,  of  course, 
that  what  they  have  done  has  improved  the  value  of 
the  plaintiffs'  premises. 

Macnaghten,  Q.C,  in  reply. 

NoBTH,  J.,  after  stating  the  facts,  said :  '*  I  do  not 
see  how  the  plaintiffs  can  say  that  their  premises  do 
not  include  more  than  the  house.  The  house  is  used 
as  an  entrance  to  the  hall,  and  it  does  not  matter  that 
there  is  another  entrance  in  Oxford-street.  Then  do 
not  the  plaintiffis  fall  within  the  definition  of  owners 
«  of  messuages,  lands,  tenements,  or  hereditaments 
abutting  on  the  west  side  of  Tottenham  Court-road  "  ? 
I  think  they  do.  The  ground  floor  of  the  house  and 
the  buildings  behind  used  as  a  hall  are  held  by  the 
plaintiffs  as  one  holding.  I  cannot  say  that  only  a 
part  of  the  lands  held  by  the  plaintiffs  as  a  whole  is 
mduded  in  the  improvement  area. 

Motion  refused. 

Solicitors,  Linklater,  Addison,  &  Co, ;  W,  A*  BUixla/nd* 


Jan.  27,  28 ;  Feb.  7. 


Chan.  Div.  ) 
Byrne,  J.  J 

SantLBT  v.  Weldb.  (a.) 

Mortgage — Redetnpiton — Collateral  advantage — Covenant 
for  payment  of  rents  to  mortgagee  after  time  for  pay^ 
ment  of  last  instalment  of  principal — Notice  to  pay  off 
— Tender  after  notice —  Withdrawal  of  notice, 

(n.)  Bpportpd  by  J.  F.  Walby,  Esq.,  Barrister-at- 

Law. 
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High  Coitet. 


Saittlby  v.  Wilde. 


High  Cottbt. 


There  U  no  rule  that  a  mortgagee  may  not  tiipuUUefor 
a  collateral  advantage^  so  thateuch  advaivtage  he  fair  and 
reasofuMe^  and  eo  th(U  it  do  not  prevent  redemption  on 
payment  of  prindpaly  interest^  and  coeta, 

A  provision  in  a  mortgage  which  ?uu  the  effect  of 
preventing  redemption  on  payment  of  principal,  interest, 
and  costs,  in  accordance  with  the  bargain  for  payment 
thereof,  is  invalid,  and  cannot  enable  the  mortgagee  to 
maintain  any  action,  whether  in  equity  or  ai  law. 

A  coveiiant  in  a  mortgage  of  leaseholds  for  years,  that 
the  mortgagor  would,  during  the  residue  of  the  leasehold 
term,  notwithstanding  that  all  principal  moneys  and 
interest  might  have  been  paid,  pay  to  the  mortgagee  one- 
third  of  the  net  profit  rent,  with  provisions  for  continu- 
ing the  relative  positions  of  mortgagor  and  mortgagee, 
and  for  continuing  the  mortgage  for  the  purpose  of 
securing  the  one-third. 

Held,  to  be  void  as  operating  to  prevent  redemption, 

A  mortgagee  who  had  given  the  mortgagor  notice  to  pay 
off  the  principal  moneys  and  interest  owing  on  the  mort^ 
gage. 

Held,  not  entitled  to  withdraw  the  notice  without  the 
consent  of  the  mortgagor. 

Action. 

On  the  23rd  of  Ootober,  1896,  the  plaintiff,  being 
then  nnderlessee  of  the  Boyalty  Theatre,  with  an 
option  to  purchase  the  head  lease,  entered  into  an 
agreement  with  the  defendant,  by  which  it  was 
stipulated  that  he  should  provide  £2,000,  the  amount 
payable  for  the  exercise  of  the  option,  and  that  on 
completion  of  the  purchase  the  plaintiff  should 
execute  a  proper  legal  mortgage  of  the  lease  so 
purchased,  as  security  for  the  advance,  such  mortgage 
to  contain  a  provision  for  ]>ayment  of  the  principal  by 
quarterly  instalments  of  £100  each ;  also  provisions 
lor  payment  of  interest  at  6  per  cent,  and  for  payment 
to  the  defendant  of  *'  one-third  part  of  the  clear  net 
profits  received  by  the  said  Kate  Santiey  horn,  the 
under-tenants  or  tenants  for  the  time  being  (after 
payment  of  the  said  interest  and  any  legal  or  other 
necessary  expenses)  for  and  during  the  residue  of  the 
term  for  which  the  said  lease  is  granted."  The  lease 
was  acquired  by  and  was  assigned  to  the  plaintiff  by 
deed  dated  the  12th  of  December,  1895,  the  purchase- 
money  (£2,000)  beiug  advanced  to  her  by  the 
defendant  for  that  purpose.  The  term  thereby 
granted  had  until  June,  1905,  to  run. 

By  deed  dated  the  13th  of  December,  1895,  between 
the  plaintiff  of  the  one  part  and  the  defendant  of  the 
other  part,  in  consideration  of  the  loan  cuid  advance 
bv  the  defendant  to  the  plaintiff  of  £2,000,  the 
plaintiff  covenanted  with  the  defendant  for  payment 
of  the  £2,000  by  twenty  equal  quarterly  payments  of 
£100  each,  the  first  of  such  payments  to  be  made  on 
the  25th  of  December,  1895  (so  that  the  last  payment 
would  be  made  on  the  25th  of  September,  1900),  and 
for  payment  of  interest  on  the  £2,000,  or  on  so  much 
as  should  from  time  to  time  remain  due  upon  that 
security,  at  the  rate  of  £6  per  cent,  per  annum.  The 
deed  then  proceeded  as  follows  :  '*  And  this  indenture 
also  witnesseth  that,  in  further  pursuance  of  the  said 
recited  agreement  and  for  the  consideration  aforesaid, 
the  mortgagor  hereby  covenants  with  the  mortgagee 
that  she,  the  mortgagor,  will  during  the  residue  of 
the  term  created  by  the  said  indenture  of  lease,  not- 
withstanding that  all  principal  moneys  and  interest 
may  have  been  paid  under  the  covenant  hereinbefore 
contained,  pay  to  the  mortgagee  a  sum  equal  to  one- 
third  part  of  the  clear  net  profit  rent  or  rents  to  be 
derivea  from  all  or  any  leases  or  lease,  tenancy  agree-' 
ments  or  agreement,  which  may  now  or  hereafter  be 
subsisting  between  the  mortgagor  and  any  under- 
ttntiuts  or  imdert^nant  of  the  said  demised  premiaes 
or  any  part  thereof,  such  share  of  net  profit  rental  to 


become  payable  from  tame  to  tame  when  and  as  soon 
as  the  same  shall  have  been  received  by  the  mortgagor, 
and  for  the  purpose  of  ascertaining  the  amount  of 
such  net  profit  rental  the  mortgagor  shall  be  entitled 
to  deduct  from  the  rents  payf^Ede  to  her  the  intenit 
which  shall  for  the  time  being  be  payable  and  paid 
to  the  mortgagee  .  .  .  and  also  the  anaountof 
the  rent  reserved  by  the  said  indenture  of  leMe 
.  .  .  and  the  insurance  premiums/'  and  alio 
certain  legal  and  other  expenses. 

By  the  same  deed  the  plaintiff  demised  the  premiw 
to  the  defendant  for  the  residue  of  the  term,  except 
the  last  day,  subject  to  subsiBting  tenancies.  The 
deed  contained  a  proviso  for  redemption  upon  pay- 
ment by  the  plaintiff  of  the  £2,000  and  interest,  and 
all  the  other  moneys  thereinbefore  covenanted  by  her 
to  be  paid,  and  a  provision  that  the  defendant  woold 
not  cul  in  the  loan,  if  the  instalments  were  paid  with- 
in thirty  days  of  their  falling  due  respectively, 
together  with  the  interest  for  the  time  being  payable, 
and  if  the  covenants  on  the  plaintiff's  part  were  ddy 
observed  by  the  pdaintiff.  The  mortgage  also  con- 
tained a  purchasers  indemnity  clause,  a  covenant  by 
the  mortgagor  to  perform  the  covenants  of  the  leaae, 
and  as  to  insurance,  and  also  to  use  her  hot 
endeavours  to  let  the  premises,  a  power  to  the 
mortgagee  to  sdl,  notwithstanding  the  £2,000  and 
interest  had  been  paid  off,  and  power  to  the 
mortgagee  to  enter  into  possession  and  let  or  manage 
on  the  expiration  of  thi«e  months*  notice  requiring 
the  performance  of  the  mortgagor's  covenants. 

On  the  20th  of  August,  1897,  the  sum  of  £350  wis 
owing  in  respect  of  instalments,  and  on  tiiat  day  the 
defendant  served  on  the  plaintiff  a  notice  that  he 
required  her  to  pay  off  within  three  calendar  months 
from  her  receipt  of  the  notice  the  principal  moneys 
and  interest  owinff  to  him  on  the  mortgage,  and 
that,  in  default,  he  intended  to  sell  the  mortgaged 
premises,  and  tiiat,  pursuant  to  the  mortgage,  he 
required  her  to  pay  bun  the  instalments  of  the  £2,000 
and  interest  then  due  to  him  pursuant  to  her 
covenants,  and  that  in  case  of  her  default  in  paying 
the  said  sum  and  in  remedying  and  observing  the 
covenants  as  required  by  the  said  mortgage,  1m  " 
intended  to  enter  into  possession  of  and  let  and 
manage  the  mortgaged  property  and  to  empby 
agents  or  receivers  to  collect  ilie  rents. 

On  the  same  day,  the  20th  of  August,  1897,  the 
plaintiff  paid  the  defendant  the  amount  of  arraars  of 
instalments,  and  offered  to  pay  the  amount  of  airean 
of  interest,  but  did  not  pav  them  until  later. 

The  plaintiff  afterwards  declined  to  allow  the 
notioe  to  be  withdrawn,  and  gave  notice  to  pay  off  tiie 
principal  and  interest,  and  made  a  tender  of  the 
amount.  This  being  refused,  she  brought  the  present 
action  for  redemption  on  payment  of  the  £2,000  and 
interest  only.  The  defendant  counterdaimed  for  a 
declaration  that  for  the  residue  of  the  term,  notwitln 
standing  payment  of  the  principal  and  interest,  he 
was  entitled  to  one-third  of  the  profit  rentaL 

Eve,  Q.C,  and  a  Beckett  Terrell,  for  the  plaintiE— 
The  defendant  having  given  notice  requiring  paymot 
off,  the  plaint^  was  entitled  to  pay  off,  and  the  tender 
made  by  her  was  a  g^ood  tender.  She  was  not  bound  to 
pay  interest  in  lieu  of  notice :  Smith  v.  SnUth,  40  W.  IL 
32,  [1891]  3  Oh.  550,  at  p.  652 ;  Bovill  v.  Endk,  « 
W.  K.  523,  [1896]  1  Oh.  648;  and  the  defendant's  notice 
could  not  be  witndrawn  by  him  without  her  oonseot 
As  to  the  covenant  to  pay  one-third  of  the  profits  of 
the  property  to  the  defendant  during  the  residue  of 
the  term,  it  is  a  dog  on  ihe  plain  tiff's  equity  of 
redemption,  and  therefore  void. 

Hugheif  Q.C,  and  B,  J.  Parker,  for  the  defendant 
^The  defendant  wai  entitled  to  withdraw  his  notios. 
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n  the  plaintiff  had  the  right  to  insiat  upon  it,  such 
zight  was  waived  by  her.  The  mortgage  no  doabt 
contains  a  collateral  agreement  in  favour  of  the 
defendanti  but  there  is  nothing  to  prevent  redemption 
by  the  plaintiff  of  the  mortgage  on  payment  of  prin- 
dpai  and  interest  and  the  other  amounts  due  in 
aoooidance  with  the  deed,  and  the  agreement  is  not  a 
fetter  on  her  equity  to  redeem.  That  it  may  operate 
to  postpone  redemption  is  true,  but  that  is  no  objec- 
tion. The  defendant  might  sue  on  the  agreement  at 
law,  though  it  cannot  be  relied  on  to  prevent  redemp- 
tion. There  would  be  no  answer  to  an  action  at  law 
on  the  covenant,  and  equity  only  interferes  where 
there  is  a  dog  on  the  right  of  redemption.  Moreover, 
the  transaction  is  not  a  mere  mortgage,  and  the 
technical  rule  relied  on  for  the  plaintiff  is  not  applic- 
able. 

Eve  replied. 

Besides  the  cases  referred  to  above  and  the  cases 
noticed  in  the  judgment,  the  following  cases  were 
dted— namely,  Broad  v.  Sel/e,  11  W.  E.  1036 ;  James 
T.  Kerr,  37  W.  E.  279,  40  Oh.  D.  449 ;  Field  v.  Hop-- 
hint,  44  Gh.  D.  524,  38  W.  E.  Dig.  134 ;  Northampton 
[Mar^i3)v.  Pollock,  39  W.  B.  66,  45  Ch.  D.  190; 
SaU  V.  Northampton  {Marguia),  40  W.  E.  529,  [1892] 
A.  C.  1 ;  Newcomh  v.  Bonham,  1  Vem.  7,  214,  231  ; 
Chappie  V.  Mahon,  Ir.  Eep.  5  Eq.  225 ;  Chambers  v. 
Qddwin,  9  Yes.  254 ;  and  In  re  Edvmrd^s  Estate,  11 
Ir.  Gh.  Eep.  367. 

Byrnx,  J. — "  A  mortgage  is  regarded  as  a  security 
for  money,  and  the  mortgagor  can  always  redeem  on 
payment  of  principal,  interest,  and  costs;  and  no 
bargain  preventing  such  redemption  is  valid,  nor 
wih  unconscionable  bargains  be  enforced."  The  rule  is 
•0  stated  by  the  Master  of  the  EoUs  in  the  case  of  Biggs 
T.  HoddinoU,  ante,  p.  84,  [1898]  2  Gh.  307,  at  p.  321, 
after  an  expression  of  opinion  that  the  proposition  in 
Jetminge  v.  Ward,  2  Yem.  520,  is  too  wide,  but  that 
if  properly  guarded  it  is  good  law  and  good  sense. 
There  is  no  rule  that  a  mortgagee  may  not  stipulate 
for  a  collateral  advantage,  so  that  such  advantage  be 
fair  and  reasonable,  and  so  that  it  do  not  prevent 
redemption  on  payment  of  principal,  interest,  and 
costs.  It  is  lawful  to  stipulate  that  the  loan  shall  be 
repayable  by  instalments,  or  that  the  loan  shall 
remain  for  a  certain  time,  and  so  to  postpone  the  time 
for  redemption ;  and  there  are  other  stipulations 
which  may  be  introduced  into  a  mortgage  which  will 
have  tiie  effect  of  regulating  the  time  and  manner  of 
redemption.  Nevertheless,  if  it  be  once  established 
that  the  transaction  is  in  form  and  subetance  one  of 
mortgage  or  loan  on  security,  and  that  the  mortgage 
oontians  a  provision  which  has  the  effect  of  pre- 
Tenting  redemption  of  the  mortgaged  property  on 
repayment  of  principal,  interest,  and  costs,  in  accord- 
ance with  the  bargain  for  repayment  of  those  amounts, 
mch  provision  ia  invalid. 

I  do  not  think  that  the  view  put  forward  in  the 
present  case — viz.,  that  the  provision,  though  unen- 
foroeable  in  a  foreclosure  or  redemption  action,  may 
yet  be  otherwise  effectual — can  be  supported.  I  think 
that  any  such  provision  cannot  enable  the  mortgagee 
to  maintain  any  action  for  specific  performance  or 
account,  or  for  damages.  It  is  clearly  invalid  in 
equity,  and  I  think  that  a  court  of  equity  would, 
before  the  Judicature  Act,  have  restrained  an  action 
at  law  grounded  ^on  a  provision  invalid  in  equity,  as 
fettering  the  equity  of  redemption,  just  as  in  the 
case  of  an  action  ^rounded  on  a  provision  invalid  on 
the  gnnmd  of  its  Dexog  an  unconscientions  bargain. 
I  apprehend  that  now,  and  probably  since  the  passing 
Cff  ue  Gonunon  Law  Procedure  Act,  the  fact  that  the 
provision  was  invalid  upon  the  ground  of  fettering 


the  equity  of  redemption  might  be  effectually  pleaded 
in  the  action  brought  upon  it.  Although  a  mortgagee 
may  sue  on  the  covenant  for  payment  at  the  same 
time  as  he  pursues  his  other  remedies,  I  do  not  think 
that  he  can  maintain  an  action  grounded  on  a  cove- 
nant or  stipulation  invalid  upon  equitable  grounds. 
The  fact  that  upon  redemption,  or,  indeed,  upon  valid 
tender,  the  mortgagee  woidd  be  bound  to  deliver  up 
his  securities,  and  would  no  longer  have  the  documents 
upon  which  to  sue  at  law,  seems  to  me  to  be  incon- 
sistent with  the  argument  put  forward.  There  are 
cases  in  which  the  transaction,  although  in  form  a 
mortgage,  is,  in  substance,  a  transaction  of  a  different 
kind,  as  being,  for  instance,  a  settlement  or  family 
provision;  and  that  is  why  I  have  spoken  of  the 
transaction  being,  in  substance,  a  mortgage.  In  the 
present  case  there  is  no  suggestion  of  oppression  or  of 
an  unconscionable  bargain.  The  plaintiff  grounds 
her  claim  for  relief  upon  the  existence  of  certain  pro- 
visions in  a  deed  which,  she  says,  are  invalid  as  im- 
posing a  fetter  upon  the  right  to  redeem.  [His  lord- 
ship stated  the  facts,  including  the  earlier  parts  of 
the  mortgage  deed,  and  continued:]  From  what  I 
have  read  it  is  dear  that  the  transaction  was  in  form 
and  substance  a  mortgage  transaction  or  loan  on 
security,  unless  the  o^er  provisions  to  which  I  will 
now  refer  have  in  some  way  deprived  it  of  that 
character.  [His  lordship  referred  to  other  provisions 
of  the  mortgage  deed,  and  continued  as  follows:] 
The  document  is  not  happily  expressed  in  that 
it  does  not  in  terms  provide  that  the  whole 
principal  sum  shall  become  due  in  default  of 
payment  of  the  instalments;  but,  in  my  judg- 
ment, it  is  a  mortgage  with  certain  provisions 
in  effect  making  the  mortgaged  property  praoticaUy 
irredeemable,  although  affecting  to  contam  a  redemp- 
tion clause.  I  am  of  opinion  that  the  provisions 
providing  for  the  payment  of  one-third  of  the  net 
profits,  extending  as  they  do  to  a  period  after  the 
whole  of  the  principal,  interest,  and  costs  shall  have 
been  discharged,  and  for  continuing  the  relative 
positions  of  mortgagor  and  mortgagee,  and  for  con- 
tinuing the  mortgage  after  such  discharge  for  the 
Surpose  of  securing  the  one-third  of  rents  and  profits, 
o,  in  fact,  operate  to  prevent  redemption,  and  that 
such  provisions  are  consequently  invalid.  I  do  not 
think  that  I  can  take  into  cunsideration  the  fact  that 
the  object  of  the  parties  might,  perhaps,  have  been 
attained  in  some  different  way.  The  parties  have 
elected  to  effectuate  t^eir  object  by  way  of  loan  or 
mortgage,  and  I  must  take  the  transaction  as  it 
stands.  I  have  coniddered  whether  or  not  I  might 
sever  the  provisions  in  questioo,  and  hold  them  good 
duriuff  the  subsistence  of  the  security  for  the  payment 
of  pnncipal,  interest,  and  costs,  and  until  redemp- 
tion ;  but  I  do  not  see  how  I  can  do  this.  I  should 
then  in  effect  be  reforming  the  deed  including  the 
proviso  for  redemption,  and  be  making  a  new  bargain 
for  the  parties. 

There  is  another  point  in  the  case  which  arises  for 
decision — namely,  whether  or  not  the  plaintiff  is  now 
entitled  to  redeem  on  payment  of  the  balance  of  the 
impaid  instalments  with  interest  payable  up  to  the 
20th  of  November,  1897,  and  the  amount  of  the 
defendant's  costs,  charges,  and  expenses  to  that  date, 
tender  having  been  duly  made  of  those  amounts  and 
refused.  On  the  20th  of  August,  1897,  a  sum  of 
£350  was  due  to  the  defendant  in  respect  of  instal- 
ments in  arrear,  and  on  that  date  the  defendant 
served  the  notice  set  out  in  paragraph  4  of  the 
statement  of  claim,  [llie  notice,  which  his  lordship 
read,  was  to  the  effect  above  stated.]  I  think 
he  was  entiUed  to  serve  the  notice.  On  the  same 
20th  of  Aufnist,  1897,  the  plaintiff  paid  the  defend- 
ant the  £350  arrears  of   instalments  and    offen)d 
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to  pay  arreani  of  intereet,  although  she  did  not,  in 
faot,  pay  them  untQ  a  later  date.    The  result  of  the 
oorrespondence  appears  to  be  this :  The  plaintiff  was 
at  first  desirous  that  the  notice  should  be  withdrawn, 
but  the  defendant  declined  and  insisted  upon  what 
he  conceived  to  be  his  strict  legal  rights.    Ultimately 
the  parties,  haying,  as  I  think,  taken  advice,  assumed 
different  attitudes,  and  the  defendant  wrote  with- 
drawing his  notices.    This  withdrawal  the  plaintiff 
declined  to  accept,  so  far  as  related  to  the  notice  to 
pay  off,  aud  I  tlunk  she  was  entitled  to  do  so.    When 
the  defendant  gave  notice  to  pay  off  the  mortgage 
he    created    a   new   position   arising  by  virtue   of 
the  original   agreement  between  the  parties,   and, 
in  my  opinion,  the  position  so  created  could  only  be 
altered  by  the  consent,  express  or  implied,  of  both 
parties.      The  case  of  a  notice  to  quit  is  in  some 
respects  analogous,  and  in  Blyth  v.  Dennett^  1 3  G.  £(. 
178,  at  p.  180,  Maule,  J.,  in  distinguishing  between 
the  effect  of  a  notice  to  quit  and  a  forfeiture,  points 
out  that  in  the  case  of  a  notice  to  quit  "  the  tenancy 
is  put  an  end  to  by  the  agreement  of  the  parties, 
which  determination  of  the  tenancy  cannot  be  waived 
without  the  assent  of  both  "  ;  and  Jervis,  G.J.,  in  the 
same  case  says :  "  The  old  tenancy  was  put  an  end  to 
by  the  notice  to  quit ;  to  make  out  a  defence  to  the 
action  the  defendant  was  bound  to  show  a  new  con- 
tract."    In  Tayleur  v.  Wildin,  16  W.  B.  1018,  L.  B. 
3  Ex.   303,   Kelly,   C.B.,  says:    "It  is  clear  that, 
whether  the  notice  to  quit  is  given  by  the  landlord  or 
the  tenant,  the  party  to  whom  it  is  given  is  entitled 
to  insist  upon  it.  and  it  cannot  be  withdrawn  without 
the  consent  of  both."    If  the  law  were  otherwise  a 
landlord  or  tenant  might,  by  withdrawing  a  notice  to 
quit  the  day  before  its  expiry,  inflict  great  damage 
upon  the  other  party  in  rendering  all  the  arrange- 
ments made  in  contemplation  of  we  termination  of 
the  holding  useless.      In  like  manner  a  mortgagee 
might,  by  withdrawing  his  notice  to  pay  off  tA  the 
last  moment,  inflict  serious  injury  upon  a  mortgagor 
who  had  made  all  his  arrangements  upon  the  footing 
of  paying  off  the  mortgage  at  the  expiration  of  the 
notice.    In  this  case  I  think  an  effectual  tender  was 
made  and  that  the  plaintiff  is  entitled  to  succeed.     I 
think  that  the  defendant  is  not  entitled  to  the  relief 
he  asks  for  by  his  counter-claim,  which  therefore 
fails. 
His  lordship  made  no  order  as  to  costs. 

Judgment  /or  the  plaintiff. 

Solicitors  for  the  plaintiff,  Fladgate  &  Co* 

Solicitors  for  the  defendant.  Page  da  Scorer, 
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SwAYiTB  {Appellant)  v.  The  Commissionebs  of 
JklaKD  BEVBiriTB  (Be^fHmdenU),  (a.) 

Inland  revenue — Stamp  duty  —  Conveya/nce  on  Bale — 
Consideration — Conveyance  of  property  suhjedt  to  the 
payment  of  money-^Assignment  of  teoAeholde — Rent 
Stamp  Act,  1891  (64  &  55  Vict.  c.  39),  m.  56,  57  ; 
Schedule  I, 

On  a  conveyance  on  sale  of  leasehold  property  subject 
the  rent  reserved  by  the  original  lease,  or  {in  the  case 
of  such  a  conveyance  of  a  part  only  of  the  demised 
property)  subject  to  an  apportioned  part  of  the  rent  so 
reserved,  such  rent  is  not  a  part  of  the  consideration  in 
respect  whereof  the  conveyance  is  chargeable  with  ad 
valorem  duty  under  section  57  of  the  Stamp  Act,  1891. 

(a.)  Beported  by  T.  B.  GoLQiTHOUir  Dm.,  Esq., 

Barrister-at-L»  w. 


Case  stated  by  the  Commissioners  of  Inlssd 
Bevenue  pursuant  to  section  13  of  the  Stamp  Act, 
1891,  for  the  oxnnion  of  the  court  as  to  the  amoontof 
duty  with  which  an  indenture  of  assignmeot  of 
leasehold  property  dated  the  27th  of  December,  1897, 
was  chargeable. 

The  following  statement  of  the  ^usts  upon  whidi 
the  commissioners  gave  their  decision  is  takea  from 
the  judgment  of  Bruce,  J. : 

By  an  indenture  of  lease  bearing  date  the  16ih  of 
OctobcHT,  1893,  one  Bowell  demised  to  one  IIjUs  a 
parcel  of  ground  and  three  dwelling-houses  thea  in 
course  of  erection  thereon  for  a  term  of  ninety-nine 
years  at  the  yearly  rent  of  £3  16s.  6d.,  and  by  the 
said  indenture  Mills  covenanted  to  complete  die 
three  houses,  and  expend  on  the  building  of  esoh  of 
such  houses  the  sum  of  £100  at  tiie  least,  and  he  sk) 
entered  into  numerous  other  stringent  covenants  sock 
as  are  often  inserted  in  what  are  known  as  baildiii|( 
leases.  The  three  houses  were  erected,  and  were 
numbered  6,  7,  and  8,  Bowden-hiU-terraoe. 

Bowell,  by  another  indenture  of  lease  beaiing  date 
the  10th  of  March,  1894,  demised  to  Mills  a  paroel  of 
ground  and  two  dwellkig-houses  then  in  ooone  of 
erection  thereon  for  a  tSrm  of  ninety-nine  st  tiue 
jrearly  rent  of  £2  lis.  The  covenants  m  ihii 
mdenture  were  similar  to  the  covenants  in  the 
indenture  of  the  16th  of  October,  1893.  The  two 
houses  were  erected,  and  were  numbered  9  and  10, 
Bowden-hill-terrace. 

By  an  indenture  bearing  date  the  27  th  of  December, 
1897,  made  between  Mills  of  the  one  part  and  Annie 
Penidope  Swayne  (the  appellant)  of  the  other  part, 
Mills  m  consideration  of  the  sum  of  £503  to  liiiD 
paid  by  the  said  Annie  Penelope  Swajrne  assigned 
and  conveyed  into  the  said  A^  P.  Swayne — ^first,  the 
two  houses  7  and  8,  Bowden-hill-terraoe,  being  two 
of  the  three  houses  demised  by  the  indenture  of  the 
16th  of  October,  1893 ;  and,  secondly,  the  two  houeei 
9  and  10,  Bowden-hill-terrace,  beinff  the  two  hoDM 
demised  by  the  indenture  of  the  10m  of  March,  18M, 
to  hold  the  same  unto  the  said  A.  P.  Swayne  for  the 
residue  then  unexpired  of  the  said  several  terms  of 
ninety-nine  years  subject  as  to  the  hereditaments  fint 
thereinbefore  described  to  the  apportioned  yearly  reol 
of  £2  lis.,  part  of  the  yearly  rent  of  £3  16s.  6d. 
reserved  by  the  indenture  of  the  16th  of  October, 
1893,  and  to  the  observance  and  performance  of  the 
covenants  and  conditions  therein  contained,  nd 
subject  as  to  the  hereditaments  secondly  thenm* 
before  described  to  the  payment  of  the  yeuly  rent  of 
£2  lis.  reserved  by  the  indenture  of  the  lOth  of 
March,  1894,  and  to  the  observance  and  perforraaooe 
of  the  covenants  and  conditions  therein  oontaiDed. 
A.  P.  Swayne  covenanted  with  Mills  to  pay  tiw 
several  sums  of  £2  lis.  and  to  observe  and  pofoim 
the  covenants  and  conditions  in  the  said  leases  to 
Mills  respectively  contained  and  to  keep  M3k 
indenmified,  and  Mills  covenanted  with  A.  P.  Swayne 
to  pay  the  apportioned  rent  of  £l  5s.  6d.,  the  resione 
of  the  rent  reswved  by  the  indenture  of  the  16th  of 
October,  1893. 

The  indenture  of  the  27th  of  December,  1897,  irai 
submitted  to  the  conmiissioners  xmder  seotion  12  of 
the  Stamp  Act,  1891,  for  tJieir  opinion  as  to  the 
amount  of  duty  chargeable  thereon. 

The  commissioners  were  of  opinion  that  the  institt' 
ment  fell  to  be  charged  under  the  head  ''  Oonveysiice 
on  Sale''  in  the  sch^ule  to  the  Staipp  Act,  1891.  la 
accordance  with  their  practice  they  did  not  asiesi 
duty  upon  the  capitalized  value  of  the  yearly  rent  of 
£2  lis.  payable  in  respect  of  the  houses  numbsfed  9 
and  10,  Bowden-hill-terrace.  They  were  of  opinion, 
however,  that  duty  was  chargeable  upon  tiie  rent  of 
the  same  amount  payable  in  reopeot  of  the  hoonf 
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nmnbend  7  and  8,  Bowdeii*hill*teiTaoe  abore- 
nMntbned,  and  they  aneMed  duty  upon  the  said  sum 
multiplied  by  twen^  under  section  66,  sub-seotion  2, 
of  the  Stamp  Act.  1891.  They  also  assessed  duty 
upon  the  sum  of  £503,  the  premium  payable  under 
the  iDstmment. 

It  was  admitted  in  the  case  that  the  houses  6,  7,  and 
%,  Bowden-hill-tetraoe  were  of  equal  yalue. 

Section  56  (2)  of  the  Stamp  Act,  1891,  enacts  that 
>  *' Where  the  ooosideration  or  any  part  of  the  con- 
nderation  for  a  oonveyanoe  on  sale  consists  of  money 
payable  periodically  for  a  definite  period  exceeding 
twinty  years  or  in  perpetuity,  or  for  any  indefinite 
period  not  terminable  with  life,  the  conveyance  is  to 
he  chained  in  respect  of  that  consideration  with  ad 
vaiorem  duty  on  the  total  amount  which  will  or  may, 
aooording  to  the  terms  of  sale,  be  payable  during  the 
period  of  twenty  years  next  after  the  day  of  the  date 
of  the  instrument." 

Section  57  enacts  that  "Where  any  property  is 
coDveyed  to  any  person  in  consideration,  wholly  or  la 
part,  of  any  debt  due  to  him,  or  subject  either 
certainly  or  contingently  to  the  payment  or  transfer 
of  any  money  or  stock,  whether  being  or  constitating 
a  charge  or  incumbrance  upon  the  property  or  not, 
the  debt,  money,  or  stock,  is  to  be  deemed  the  whole 
or  part,  as  the  case  may  be,  of  the  consideration  in 
m^ed  whereof  the  conveyance  is  chargeable  with  ad 
valortm  duty. 

Yaughan  Hawkins^  for  the  appellant. — The  appor- 
tiooed  rent  was  not  part  of  the  consideration  for  the 
lale.  The  property  sold  was  the  houses,  subject  to  a 
not,  a  rent  being  merely  an  incident  of  leasf-hold 
tenure ;  the  consicteration  was  the  premium  of  £503, 
and  ad  valorem  duty  is  payable  upon  that  only.  [He 
was  stopped.] 

Danekweria  {Sir  R.  B.  Ftnlay,  8.G.,  with  him),  for 
the  respondents. — ^The  property  was  assigned  subject 
to  the  rent,  that  is,  subject  to  the  annual  payment  of 
money ;  that  money  is,  therefore,  by  virtue  of  section 
57  of  the  Stamp  Act,  1891,  to  be  deemed  a  part  of  the 
consideration,  and  ad  valorem  duty  was  properly 
aeeessed  upon  the  capitalized  value  of  the  rent.  There 
ii  no  distinction  between  such  a  case  and  the  case  of 
a  conveyance  of  land  subject  to  a  mortgage  debt  and 
interest  in  which  duty  is  clearly  payable  upon  the 
debt  and  interest.  The  commissioners  have  power, 
under  section  57,  to  claim  ad  valorem  duty  on  the 
value  of  the  rent  where  the  whole  of  the  property 
demised  by  the  original  lease  is  assigned  subject  to 
the  original  rent ;  but  in  practice  the  power  is  not  exer- 
cised except  where  apart  only  of  the  demised  premises 
is  assigned  subject  to  an  apportioned  rent.  [Wills, 
J. — But  the  commissioners  have  no  power  to  make  a 
rule  of  not  claiming  duty  in  a  class  of  cases  in  which 
daty  is  payable ;  such  a  practice  is  wholly  different 
from  making  a  remission  in  a  particular  case  ] 

Vaughan  Hawkiru* — Section  57  does  not  apply  to 
a  charge  or  liability  to  payment  which  is  inherent  in 
the  nature  of  the  propwty  itself  such  as  rent  in  the 
case  of  leasehold  property;  it  applies  to  a  mort- 
gage debt,  because  that  is  something  outside  the 
property.  Where  a  liability  is  inseparable  from  the 
property  sold,  ad  valorem  duty  is  not  payable  upon 
the  amount  of  the  liability :  Christie  v.  The  Com- 
miwionere,  15  W.  E.  258,  L.  B.  2  Ex.  46. 

He  also  traced  the  history  of  l^e  legislation  now 
represented  by  section  57  of  the  Stamp  Act,  1891,  and 
referred  to  The  Commissioners  v.  The  Liquidators  of 
Cits  of  Ohisgaw  Bank,  8  Ct.  Sees.  Gas.,  4th  series,  389; 
Marquis  of  Chandos  v.  The  Commissioners,  6.  Exch. 
464;  15  A  17  Vict.  c.  59,  ss.  10, 11 ;  Mortimore  v.  The 
CommdsBionerB  2  H,  ^  C*  838 ;  UlversUm  a/nd  Lancaster  f 


Railway  Co,  v.  The  Commissioners  2  H.  &  C.  855 ; 
Stamp  Act,  1870,  s.  73;  Dart's  Vendors  and  Pur- 
chasers (6th  ed.)i  p«  788. 

Sir  R,  B,  Finlay,  S,G,,  in  reply. — The  amount  of 
the  premium  paid  is  affected  by  the  amount  of  the 
rent  to  which  the  property  is  subject,  the  rent  is 
therefore  part  of  the  consideration,  just  as  on  the 
purchase  of  shares  in  a  company  on  which  there  is  a 
liability  to  pay  calls  the  amount  of  the  calls  is  part 
of  the  consideration. 

Curr,  adv,  volt, 

Dec.  21. — Bbuce,  J.,  after  stating  the  facts  as 
above  set  out,  said :  The  question  raised  by  the  case  is 
what  is  the  amount  of  stamp  duty  to  which  the 
indenture  of  the  27th  of  December,  1897,  is  subject. 
The  indenture  is  taxable  under  the  head  *'  Conveyance 
or  transfer  on  sale  "  contained  in  the  schedule  to  the 
Stamp  Act,  1891.  The  duty  is  an  ad  valorem  duty  on 
the  amoimt  or  value  of  the  consideration  for  the  (ale. 
It  is  quite  clear  that  the  ad  valorem  duty  is  payable  in 
respect  of  the  sum  of  £503,  the  consideration- money 
expressed  in  the  indenture.  But  the  commissioners 
contend  that  the  ad  valorem  duty  is  also  chargeable  in 
respect  of  the  yearly  rent  payable  for  the  houses  7  and 
8,  Bowden-hill-terrace,  because  they  say  that  rent  is 
to  be  regarded  as  part  of  the  consideration  for  the 
conveyance.  This  contention  is  founded  upon  the 
57th  section  of  the  Stamp  Act,  1891,  which  is  in  these 
terms:  '*  Where  any  property  is  conveyed  to  any 
person  in  consideration,  wholly  or  in  part,  of  any  debt 
dae  to  him  or  subject,  either  certainly  or  contingently, 
to  the  payment  or  transfer  of  any  money  or  stock 
whether  being  or  constitating  a  charge  or  incumbrance 
upon  the  property  or  not,  the  debt,  money,  or  stock  is 
to  be  deemed  the  whole  or  part,  as  the  case  may  be,  of 
the  consideration  in  respect  whereof  the  conveyance  is 
chargeable  with  ad  valorem  duty."  The  particular 
words  relied  upon  are  these:  **  Where  property  is 
conveyed  to  any  person  subject  to  the  pa3rment  of  any 
money,  the  money  is  to  be  deemed  part  of  the  con- 
sideration in  respect  whereof  the  conveyance  is  charge- 
able with  ad  valorem  daty." 

It  is  said  that  the  assignment  to  A.  P.  Swayne  of 
the  houses  7  and  8,  Bow(&n-hill -terrace,  was  subject 
to  the  payment  by  her  of  the  rent  of  £2  lis.,  and  that 
therefore  by  the  terms  of  the  section  above  referred 
to  the  £2  lis.  is  to  be  deemed  part  of  the  considera- 
tion. The  commissioners  did  not  insist  upon  treating 
the  payment  of  t^e  rent  of  £2  lis.  payable  in  respect 
of  the  houses  9  and  10,  Bowden-hiU-terraoe  in  the 
same  way,  because  we  are  told  that  in  cases  where 
there  has  been  no  apportionment  of  the  rent  reserved 
by  the  original  lease,  and  the  lease  of  the  whole  of  the 
demised  premises  has  been  assigned  subject  to  the 
payment  of  the  rent  reserved  by  the  original  lease,  it 
has  never  been  the  practice  of  the  commissioners  to 
treat  the  rent  reserved  as  forming  any  part  of  the 
consideration  for  the  assignment.  With  the  practice 
which  the  commissioners  think  right  to  pursue  it 
seems  to  me  we  have  nothing  to  do — they  may  have 
good  reasons  for  enforcing  the  duty  in  one  case  and 
not  in  another — ^but  I  am  satisfied  that,  as  far  as  the 
construction  of  the  statute  is  concerned,  no  distinction 
whatever  can  be  drawn  between  a  case  iu  which  the 
rent  reserved  on  an  assignment  of  a  lease  is  the  rent 
reserved  by  the  original  lease  or  is  a  part  only  of  that 
rent. 

If  the  commissioners  have  the  right  to  require  the 
sum  of  £2  lis.  to  be  treated  as  part  of  the  con- 
sideration as  regards  the  assignment  of  the  lease  of 
houses  7  and  8,  Bowden-hill-terrace,  they  have  the 
same  right  witii  regard  to  the  £2  Us.  payable  in 
respect  of  houses  9  and  10.  But  in  my  opinion  they 
have  no  such  right  in  either  case.    The  question  turns 
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upon  tlie  meaDing  of  the  words  "  subjeot  to  the  pay- 
ment of  any  money."  Of  oonne  where  leasehold 
property  is  assigned  it  is  commonly  assigned  subject 
to  the  payment  of  rent,  because  the  payment  of  rent 
is  an  obligation  ordinarily  incident  to  leasehold 
property.  But  when  we  come  to  look  at  the  preced- 
ing words  in  the  section — "conveyed  to  any  person 
in  consideration  wholly  or  in  part  of  any  debt  due  to 
him" — which  govern  the  words  ''or  subject  to  the 
payment  of  any  money,"  it  seems  to  me  that  it  is 
reasonable  to  construe  the  section  as  pointing  to  a 
liability  to  pay  money  arising  in  some  way  other  than 
as  incident  to  and  inseparably  connected  with  the 
property  conveyed.  Where  a  lease  for  years  subject 
to  the  payment  of  an  annual  rent  is  conveyed  or 
assigned  the  very  property  conveyed  is  in  its  nature 
a  qualified  property,  and  the  liability  to  pay  rent 
arises  out  of  the  nature  of  the  estate  conveyed.  The 
liability  to  pay  is  not  in  the  nature  of  a  charge 
or  incumbrance  on  the  property,  it  does  not  even 
arise  out  of  any  independent  sUpnlation  that  the 
money  shall  be  paid,  it  is  inherent  in  the  nature 
of  the  property,  and  can  never  be  extinguished  so 
long  as  the  character  of  the  property  remains.  The 
history  of  the  legislation  on  the  subject,  I  think, 
confirms  the  view  that  I  have  expressed,  tt  is  related 
in  the  judgments  delrrared  by  the  Lord  President  and 
HkB  oth«fr  judges  of  the  Court  of  Session  in  the  case  of 
the  Glasgow  Bank,  8  Ct.  Sees.  Cas.,  4th  series,  p.  389 
Where  property  is  incumbered  and  is  sold  subject  to  the 
incumbrance,  or  even  subject  to  a  bond  or  condition 
that  certain  money  shall  be  paid  iu  future,  then  upon 
payment  off  of  the  incumbrance  or  upon  payment 
of  the  money  stipulated  to  be  paid  in  future  the 
purchaser  ootains  an  estate  discharged  from  the 
incumbrance  or  bond  or  condition,  and  the  money  so 
paid  in  discharge  of  the  incumbrance  or  bond  or  con- 
dition is  paid  indirectly  as  part  of  the  purchase- 
money  of  the  estate,  and  therefore  it  is  right  that  the 
sums  of  money,  upon  the  payment  of  which  the  pur- 
chaser is  able  to  obtain  an  unincumbered  estate  should 
be  taken  into  consideration  as  forming  part  of  the 
purchase-money,  and  be  added  to  the  amount  paid  by 
the  purchaser  as  the  price  of  the  incumbered  estate  or 
as  the  price  of  the  estate  sold  burthened  with  the  con- 
dition of  the  payment  of  money  in  future.  It  was  to 
meet  cases  of  this  kind  that  various  provisions  have 
been  made  by  the  Legislature,  the  last  of  which 
is  oontaiued  in  the  section  now  under  considera- 
tion. No  doubt  the  words  in  the  section  are  very 
wide,  but  I  think  they  cannot  properly  be  applied 
to  mean  more  than  this,  to  use  the  language  of 
Martin,  B.,  in  the  case  of  Moriimore  v.  Ccmmis- 
noners  of  Inland  Revenue^  2  H.  &  G.  838,  '*  The  ad 
valorem  duty  shall  be  paid  on  the  entire  considera- 
tion which,  either  directiy  or  indirectly,  represents  the 
value  of  the  free  and  unincumbered  corpus  of  the 
subject-matter  of  the  sale."  Where  as  in  this  case  the 
liability  to  pay  is  an  incident  of  the  corpus  of  the 
subject  of  the  sale,  and  inseparable  from  it,  and  from 
which  the  corpus  never  can  be  freed,  it  seems  to  me 
that  it  would  be  giving  too  comprehensive  a  meaning 
to  the  words  of  the  Legislature  to  hold  that  the  rent 
to  which  the  corpus  is  subject  should  be  treated  as  if 
it  were  an  incumbrance,  or  were  in  any  sense  to  be 
regarded  directly  or  indirectly  as  purchase-money. 
Li  the  present  case  the  lease  of  the  16th  of  October, 
1893,  contains  various  covenants  by  Mills — among 
others,  covenants  to  repair,  to  keep  the  premises 
insured,  and  to  execute  all  works  that  may  be  necessary 
in  order  to  procure  certain  footways  or  roiatdways  being 
taken  over  by  the  local  authority  of  the  district,  and 
the  indenture  of  assignment  of  the  27th  of  December, 
1897,  makes  ever  the  lease  to  A.  P.  Swayne,  subject 
to  the  observance  and  perfonnanoe  on  her  part  of  the 


above  covenants,    in  a  sense,  therefore,  the  propsrty 
is  conveyed  to  A.  P.  Swayne,  subject  to  the  payment 
of  all  the  moneys  that  may  require  to  be  expended  by 
virtue  of  these  covenants,  and  yet  I  think  it  would  be 
obviously  imreasonable  to  hold  that  such  sums  should 
be  treated  as  forming  part  of  the  oonsideratioa  for 
the  purchase.     It  was  said  in  argument  by  oounsel  for 
the  Grown  that  cases  might  arise  in  which  an  assign- 
ment or  transfer  of  a  lease  might  be  made  on  terms 
imposing  a  higher  yearly  rent  than  the  rent  reserved  by 
the  original  lease,  and  in  consideration  of  such  higber 
reut  the  purchase-money  payable  on  the  assignment 
or  transfer  might  be  reduced,  and  in  such  a  case  if 
the  ad  valorem  duty  were  oharg^  on  the  purchase- 
money  alone  without  reference  to  the  increased  re&t» 
part  of  what  really  formed  the  consideration  for  the 
transfer  would  escape   ther  duty.    On  that  I  may 
make  two    observations.      First,   the    droumstanees 
suggested  do  not  arise  in  the  present  case.    It  is  a& 
admitted  fact  in  the  case  that  the  three  houses  6, 7, 
and  8  comprised  in  the  original  lease  of  the  16th  of 
October,    1893»  are  of    equal    value,   and  the  rent 
reserved  by  the  indenture  of  assignment  of  the  27th 
of  Deoember,   1897,  for  the  two  houses  7  and  8  is 
exactly  two-thirds  of  the  rent  reserved  in  respect  of 
the  three  houses  comprised  in  the  original  Isasa 
There  is,  therefore,  in  this  case  no  room  for  the 
suggestion  that  the  rent  reserved  by  the  indenture  of 
assignment  has  been  in  any  way  manipulated  so  as  to 
reduce  or  in  any  way  affect  the  purchaie-money  of 
£503  upon  which  the  ad  valorem  duty  is  payable. 
Secondly,   the  words  of   the  57th  section  are  not 
directed  to  meet  such  a  case  as  is  suggested.    The 
words  of  the  section,  if  they  apply  at  aU,  apply  to  all 
cases  where  property  is  conveyed  subject  to  the  pay- 
ment of    money  whether   the   payment   bears  any 
relation  to  the  consideration  for  the  purchase  or  not, 
and  for  the  reasons  I  have  given  I  think  it  is  un- 
reasonable to  ascribe  to  the  words  so  wide  a  meaning 
as  to  include  such  a  case  as  that  now  under  considera- 
tion.   If  a  case  were  established  where  it  was  dear 
that  on  an  assig^nment  of  a  lease  the  rent  reserved 
by  the  assignment  had  been  increased  above  the 
rent  reserved  by  the  original  lease    iu  order  that 
the    purchase-money    payable    on   the    assignment 
might  be  reduced,  whether  it  might   not  be  possi- 
ble in   some  way  to  take    into    consideration  the 
whole  circumstances  in  order  to  ascertain  the  real 
amount  or  value  of  the  actual  consideration,  paid 
directly  or  indirectly,  on  the  simple  words  oontamed 
in  the  schedule  to  the  Act,  without  reference  in  any 
way  to  the  words  of  section  57,  I  give  no  opimon, 
because  in  the  present  case  the  question  does  not 
arise.     AU  that  we  decide  here  is  that  the  words  of 
the  57th  section  do  not  meet  the  present 


Wills,  J.~I  entirely  agree  with  the  judgment  of 
my  brother  Bruce,  and  I  will  not  repeat  the  argu- 
ments used  by  him.  The  real  question  is — whatii 
the  meaning  of  the  word  "  property  "  in  section  ^7 
of  the  Stamp  Act,  1891  P  In  the  case  of  land  snbjset 
to  a  mortgage,  tiie  word  has  been  held  to  mean  the 
physical  propertv  considered  as  uninoumbered.  I  do 
not  propose  to  deal  with  the  subject  historioaUy  so 
as  to  show  how  that  decision  came  to  be  given ;  I  do 
not  in  any  way  dissent  from  the  reasonableness  of 
that  view;  but  the  case  of  leaseholdB  is  totally 
different.  I  would  observe  that  the  conetmctian  of 
these  taxing  Acts  is  not  an  exact  science ;  it  is  rather 
a  practical  art ;  and  the  questions  which  arise  under 
these  sections  of  the  Stamp  Act,  1891,  cannot  be 
settled  as  if  they  were  simple  qnestions  to  be 
determined  logically  by  reference  to  the  principles  of 
common  law.  Leasehold  property  is  a  daas  of 
property  well  known  to  the  law.    In  nine  oases  cot 
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(Lord  BoflseU  of  KiUowen,  C.J.)  /       ^^^'  ^»  ^®^®- 

JONB8  &  Co.  V,  SOULLABD.  (a.) 

Master  and  servant — Servant  hired  from  another  person 
— Liability  for  the  negligence  of  hired  servant. 

The  defendant  kept  his  carriage  and  horses  at  a  livery 
stable,  and  hired  a  man  from  the  keeper  of  the  livery 
siabU  to  drive  them;  the  driver  being  selected  by  the 
keeper  of  the  livery  stable.  One  day,  when  the  defendant 
vtas  out  driving,  owing  to  the  negligence  of  the  driver 
the  horse  bolted,  and  ran  into  and  did  damage  to  the 
flainttjjTs  shop.  The  driver  was  one  who  had  driven 
the  defendant  continuously  for  some  time,  and  he  wore 
the  defendants  livery,  bvi  he  had  only  driven  the  horse 
in  the  shafts  at  the  time  of  the  accident  some  two  or 
three  times. 

Held,  thai  there  was  evidence  on  which  a  jury  could 
find  that  the  driver  was  the  servant  of  the  defendant,  so 
that  the  defendant  was  liable  for  his  negligence. 

(a.)  Beportedby  C.  G.Wilbbaham,  Esq.,  Barrister- 

at-Law. 


of  ten — or,  I  might  say,  in  ninety-Diiie  out  of  a 
biuidred — it  ia  burdened  with  a  liability  to  pay  rent ; 
in  the  ordinary  case  of  a  lease  of  house  property  it  is 
burdened  with  a  rack-rent,  and  it  has  never  occurred 
to  anyone  dealing  with  the  subject  to  suppose  that 
upon  an  assignment  of  such  a  lease  the  burden  of  the 
rack-rent  is  assumed  by  the  purchaser  as  part  of  the 
ooDsideration  for  the  purchase.    The  commissioners 
hsYB  not  hitherto  acted  on  such  a  view.    As  I  pointed 
ont  in  the  course  of  the  argument,  if  the  contention 
of  the  Crown  is  correct   the   commissioners   have 
always  been  wrone  in  their  method  of  assessing  the 
itamp  duty  payable  on  an  assignment  of  leaseholds ; 
the^  onght»    in    all    cases,    to    have   treated    the  | 
capitalized  value  of  the  rent  as  part  of  the  purchase- 
money.     It  was  said  by  Mr.  Danckwerts  that  the 
oomndssioners   could  so   treat   it  or  not,  as  they 
pleased.      I    utterly  dissent   from   that   view.      If 
the  contention    were   right    I  think   it  would   be 
their  duty  in  all  cases  to  consider  the  capitalized 
rent  in   assessing   the    duty.      The    commissioners 
cannot  exercise  a  dispensing  power  and  say  what 
part  of  a  taxing  Act  is  reasonable,  and  enforce  that 
part  and  reject  the  other  parts.    But  in  this  case  a 
mere  statement  of  the  result  of  the  contention  of  the 
Grown  is  almost  sufficient  to  warrant  its  rejection. 
What  was  the  subject  of  the  assessment  in  this  case  ? 
What  was  sold  was  leasehold  property — that  is  to  say, 
property  not  unburdened,  but  subject  to  a  liability  to 
he  aistrained  upon  for  an  annual  sum  of  £3  IBs.  6d. 
The  vendor  could  not  convey  any  part  of  the  property 
otherwise  than  subject  to  this  burden,  and  it  could 
make  no  difference  whether  it  was  expressed  to  be 
conveyed  so  subject  or  not.    The  vendor  ttBfected  to 
convey  it  subject  to  an  annual  payment  of  £2  lis. 
only ;  but  the  only  effect  of  that,  coupled  with  his 
express   covenant,  was    to   give    the  purchaser  an 
indemnity  as  to  the  balance  of  £1  58.  6d.  per  annum, 
and  that  indemnity  was  a  part  of  what  was  being  sold, 
80  that  the  purchase-money  of  £503  paid  for  the 
property  was  not   made   less  on  account  of   that 
mdenmity,  but  more. 

Judgment  for  the  appellant, 

SolicitorB  for  the  appellant,  Bridgman  &  Willcocks, 
for  Baker,  Watts,  Alsop,  &  Woollc^mhe,  Newton 
Abbot. 

Solicitor  for  the  respondent,  The  Solicitor  of  Inland 
Bevenue, 


Action. 

On  the  22nd  of  June,  1897,  the  defendant's  brougham 
and  horse,  driven  b^  a  man  named  Loveday,  ran  into 
the  shop  of  the  plamtiff,  who  was  a  jeweller  carrying 
on  business  as  Jones  &  Co.,  and  injured  the  shop  and 
the  stock-in-trade.  The  plaintiff  thereupon  brought 
this  action  for  damages,  upon  the  ground  of  the 
negligence  of  the  defendant  or  his  driver.  At  the 
trial  the  defence  was  set  up  that  the  defendant  was 
not  liable  inasmuch  as  the  driver  was  not  his  servant, 
having  been  hired  by  him  from  a  livery  stable  keeper. 
The  jury  found  a  verdict  for  the  plaintiff  for  £350, 
and  the  question  of  liability  was  reserved. 

The  facts  appear  in  the  judgment. 

Hammond  ChamberSf  Q.C.  (Woodin  with  him),  for 
the  plaintiff. — ^The  test  is  the  ownership,  or,  rather,  the 
legal  possession  of  the  horse.  If  the  defendant  is  in 
legal  possession  of  the  horse  the  authorities  iihow 
that  the  driver  is  his  servant :  Laugher  v.  Pointer, 
5  B.  &  C.  547  ;  Brady  v.  Giles,  1  Moo.  &  Bob.  494 ; 
Bandleson  v.  Murray,  8  A.  &  B.  109 ;  and  Quarman 
V.  Burnett,  6  M.  &  W.  499.  The  rule  of  law  is  that 
where  a  man  is  in  possession  of  property  he  has  to 
take  care  that  it  is  so  managed  as  not  to  cause  injury 
to  other  persons.  The  defendant  was  in  possession  of 
the  horse,  and  was  consequently  liable  to  see  that  it 
was  so  managed  by  the  person  who  drove  it  as  not  to 
cause  damage  to  other  persons.  If  a  servant  is  lent 
by  one  person  to  another  for  a  particular  employment 
he  is  for  the  time  being  the  servant  of  the  person  to 
whom  he  is  lent :  Bourke  v.  White  Moss  Colliery  Co.^ 
25  W.  B.  263,  2  C.  P.  D.  205 ;  Domrvan  v.  Laing,  41 
W.  B.  455,  [1893]  1  Q.  B.  629.  The  facts  show  that 
in  the  present  case  the  driver  was  under  the  direction 
and  control  of  the  defendant. 

Witt,  Q.C.  {J.  Watson  Moyses  and  E.  E.  Humphreys 
with  him),  for  the  defendant. — The  defendant  not 
having  selected  the  driver  is  not  responsible  for  his 
negligence.  The  driver  was  selected  by  the  proprietor 
of  the  livery  stables,  who  is  therefore  the  person 
liable.  [Lord  Bussell  of  Killowen,  C.J. — Cannot 
a  selection  and  approval  be  implied  from  his  con- 
tinuing to  employ  the  same  man?]  There  was  an 
absence  of  disapproval. 

Cur.  adv,  vuU. 

Lord  Bussell  of  Killowen,  C.J. — Although  this 
is  only  a  runnine-down  case  the  decision  in  it  has 
caused  me  considerable  trouble  and  anxiety,  and  I 
think  it  is  desirable  that  it  should  ultimateLv  go  to 
receive  the  opinion  of  the  Court  of  Appeal.  The 
facts  are  these,  llieplaintiff  is  a  jeweller,  and  carries 
on  business  at  368,  Uolloway-road.  On  Jubilee  day 
a  brougham,  in  which  was  being  driven  a  horse,  ran 
into  his  shop  and  caused  damage  to  the  window  and 
its  contents.  The  plaintiff  thereupon  cast  about  to 
discover  whether  he  had  any  remedy,  and  against 
whom.  He  himself  was  certainly  blameless.  He 
discovers  this.  Inside  the  brougham  at  the  time  of 
the  accident  was  the  defendant  and  a  lady  friend. 
The  brougham  belonged  to  the  defendant.  The  horse 
belonged  to  the  defendant,  and  the  harness  belonged 
to  the  defendant.  The  man  on  the  box  had  on  boots, 
breeches,  waistcoat,  coat,  and  hair — all  of  them  supplied 
to  him  by  the  defendant.  But  the  person  enveloped 
in  these  garments  had  been  supplied  to  the  defendant 
by  a  man  with  whom  the  defendant  placed  his  horses 
at  livery. 

An  action  is  brought  against  the  defendant,  and  he 
says  in  answer  to  it:  *'  I  am  not  responsible  for  the 
damage  done  by  this  man's  negligence  because  he 
did  not  represent  me.  He  was  not  my  servant,  but 
the  servant  of  another.  In  his  action  the  plaintiff 
alleges  generally  that  the  occnrrenoe  was  caused  by 
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the  negligence  of  those  who  were  responsible  for  the 
brougham,  horse,  &o. 

He  gave  partioulars  of  the  negligence  which  he 
alleged,  and  it  is  necessary  to  eee  what  these  par- 
ticulars are. 

They  are  as  follows :  That  the  horse  being  a  hard- 
mouthed  horse,  and  a  puller,  as  the  defendant  and  his 
servant  ought  to  have  known  by  inspection  of  his 
mouth,  which  showed  unmistakeable  signs  of  hardness 
caused  by  pulling;  that  the  curb  chain  was  not 
sufficiently  tightened ;  that  there  was  no  brake  on  the 
carriage;  and  that  the  horse  had  recently  been 
brought  from  the  country,  was  unused  to  London 
streets,  and  ought  not  to  have  been  driven  in  London 
on  such  a  day  as  Jubilee  day. 

The  only  question  left  to  the  jury  was  the  question 
of  negligence,  and  they  found  a  verdict  for  the 
plaintiff.  The  other  question,  as  to  who  was 
responsible  for  Loveday^s  negligeace,  was  left  to  me, 
and  it  was  agreed  that  I  should  draw  such  inferences 
of  fact  as  a  jury  could  draw,  so  far  as  it  was  necessary 
to  do  so. 

I  have  already  said  that  the  defendant  owned 
carriages  and  horses,  but,  not  having  a  stable  of  his 
own,  liveried  them  with  a  tenant  of  his  named 
Walker.  The  defendant  is  a  publican,  and  Walker's 
stables  adjoin  one  of  the  defendant's  public-houses. 
The  arrangement  with  regard  to  the  defendant's 
carriages  and  horses  began  on  the  3rd  of  January, 
1897.  On  the  10th  of  May,  Loveday  began  to 
drive  for  the  defandant,  and  he  continued  to 
drire  for  him  until  the  day  of  the  accident. 
Lioveday  was  not  selected  by  the  defendant,  but  the 
proper  inference  for  me  to  draw  from  the  facts  is  that 
the  defendant  told  Walker  that  he  required  a  man  to 
drive  and  that  Walker  accordingly  sent  Loveday.  It 
must  be  taken  that  originally  there  was  no  choice  by 
the  defendant  of  Loveday.      Still,  it  is  not  unim- 

Sortant  to  observe  that  there  is  evidence  that  the 
efendant  showed  satisfaction  with,  and  approval  of, 
Loveday;  and  though  there  was  no  power  in  the 
defendant  to  dismiss  Loveday,  he  had  power,  never- 
theless, to  say  to  Walker,  *^  You  must  not  send  me 
this  mao  any  more,"  and  he  could  say  to  Loveday, 
<'  I  dismiss  you  from  the  occupation  of  driving  my 
carriage."    He  did  not,  however,  do  so. 

Between  the  24th  of  May  and  the  31st  of  May  the 
defendant  ordered  that  Loveday  should  be  supplied, 
at  his  own  cost,  with  a  suit  of  clothes.  One  other 
date  is  material.  The  horse  was  brought  to  London 
from  the  country  on  the  14th  of  June,  and  was  driven 
by  Loveday  for  the  first  time  on  the  16th  of  June. 
Between  then  and  the  22Qd  of  June  the  horse  was 
driven  some  two  or  three  times  only  by  Loveday.  So 
far  as  I  know  these  are  all  the  material  facts. 

The  question  is  whether  there  was  evidence  upon 
which  the  jury  could  find  tiiat  Loveday  was  the 
servant  of  the  defendant.  It  is  impossible  for  me  to 
say  that  there  was  not  evidence  to  leave  to  the  jury. 
The  question  for  me  to  decide  now  is  whether,  in  the 
circumstances  of  the  case,  I  ought  to  say  ti^at  the 
defendant  is  to  be  relieved  from  responsibility  for  the 
negligence  of  Loveday  while  driving  him.  It  is  clear 
from  the  authorities  that,  notwithstanding  the  Scrip- 
tures, a  man  may  be  in  the  position  of  serving  two 
masters  at  a  time.  While  in  the  general  employment 
of  Walker  it  was  still  possible  for  Loveday  to  be  in 
the  particular  employment  of  the  defendant,  and  to 
be  the  servant  of  the  defendant  in  relation  to  the 
particular  matter  of  driving  the  defendant's  carriage. 
I  think  it  is  desirable  that  I  should  draw  attention 
to  the  leading  authorities  upon  the  subject,  because, 
if  it  were  not  for  those  authorities,  I  should  not  have 
felt  the  perplexity  that  I  have  felt.  No  one  of  these 
ca«es  is  precisely  on  aU-foun  witii  this  one.    Jn  no 


one  of  them  does  there  exist  the  conjunction  of  facts 
presented  by  it — ^namely,  the  ownership  by  the  defen- 
dant of  the  carriage,  horse,  and  the  harness,  the  fact 
that  the  livery  was  supplied  by  the  defendant,  and 
the  fact  that  the  horse  that  was  being  driven  was  one 
to  which  the  driver  was  not  accustomed.  Nor  doss 
there  come  into  the  consideration  the  fact  that  among 
the  acts  of  negligenoe  alleged  was  the  mode  in  whidi 
the  horse  was  bitted  taking  into  account  the  hardnen 
of  its  mouth,  &o. 

The  first  of  the  cases  I  have  referred  to  is  Laugher 
V.  Pointer,  which  was  the  subject  of  consideration  b? 
the  whole  body  of  common  law  ju^lges.  I  have  tried 
to  find  out  how  the  judges  were  in  fact  divided,  bat  I 
have  been  unable  to  do  so.  The  case  was  only 
reported  in  the  King's  Bench,  and  the  judges  of  thst 
court  were  equally  divided.  The  headnote  of  the 
report  in  Barnwell  &  Cress  well  is  as  follows :  *'  Whore 
the  owner  of  a  carriage  hired  of  a  stable  keeper  a  psir 
of  horses  to  draw  it  for  a  day,  and  the  owner  of  the 
horses  provided  a  driver,  through  whose  negligent 
driving  an  injury  was  done  to  a  horse  belonging  to  t 
third  person:  Held,  by  Abbott,  O.J.,  and  Littledsle, 
J.,  that  the  owner  of  the  carriage  was  not  liable  to  be 
sued  for  such  injury,  Bayley  and  Holroyd,  JJ.,  dm.'* 
In  that  case  all  the  defendant  owned  was  the  passive 
inert  carriage.  Abbott,  C.J.,  in  the  course  of  his 
judgment  says  fp.  577) :  '*  I  must  own  that  I  osnnot 
perceive  any  substantial  difference  between  hiring  t 
pair  of  horses  to  draw  my  carriage  about  London  for 
a  day,  and  hiring  them  to  draw  it  for  a  stage  on  the 
road  I  am  travelling,  the  driver  bong  in  l^th  casei 
furnished  by  the  owner  in  the  usual  way;  lux 
can  I  feel  any  substantial  difference  between 
hiring  the  horses  to  draw  my  own  carriage  on 
these  occasions  and  hiring  a  carriage  with 
them  of  their  owner."  With  that  obwrvation  I  sm 
inclined  to  agree.  At  p.  580  he  says:  '*l  have 
acknowledged  the  difficulty  of  drawing  a  line  with 
reference  to  time  or  distance ;  and  I  think  we  most 
look  to  other  circumstances  in  order  to  asoerbun  the 
obligation  of  the  hirer.  Length  of  time  may  in  itself 
be  a  circumstance  deserving  of  attention,  because  it 
may  be  evidence  of  the  subsequent  approbation  and 
continuance,  if  not  of  the  original  choice,  of  the 
coachman."  That  is  an  observation  pregnant  with 
good  sense.  But  it  does  not,  in  my  opinion,  govern 
the  present  case. 

Brady  v.  Giles,  1  Moo.  &  Bob.  491.  is  the  neit 
case  to  which  I  refer.  It  was  decided  by  a  jadgeof 
remarkable  good  sense — Lord  Abinger.  To  oar 
eyes  that  case  is  the  clearest  in  the  worid. 
There  seems  to  be  no  reason  for  any  liability 
in  Mr.  M'Kinlay  at  all.  That  gentleman  hired  from 
the  defendant,  who  was  a  carriage  jobber,  a  folly- 
equipped  carriage  and  four  horses  for  a  trip  ts 
Windsor  and  ba(3c.  On  the  way  back,  the  carnage, 
owing,  as  it  was  alleged,  to  the  negligence  of  tiia 
postillions,  collided  with  the  plaintiff's  gig.  In  the 
action  brought  against  the  carriage  jobber  it  was 
contended  that  the  postillions  were  at  the  time  the 
servants  of  Mr.  M'Kinlay.  Lord  Abinger  refused  to 
nonsuit  the  plaintiff,  saying  that  '*  It  had  always 
appeared  to  him  that  it  was  quite  impossible  to  lay 
down  any  rule  of  law  on  such  a  point.  No  satis- 
factory Ime  could  be  drawn  at  whi(m,  as  a  matter  of 
law,  the  general  owner  of  a  carriage,  or  rather,  the 
general  employer  of  the  driver,  ceased  to  be  respon- 
sible and  the  temporary  hirer  became  so.  Each  cais 
of  this  class  must  depend  upon  its  own  circumstanoes.'* 
There  appears  to  me  to  be  great  good  sense  in  those 
observations,  and  it  was  in  view  of  them  that  I  asked 
for  power  to  draw  inferences. 

Now  comes  a  case  which  presents  to  my  mind  great 
dif^culty,   Quarmim  v.  BurruU^       The   defeadaotiy 
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tvo  old  ladies,  kept  a  comfortable  oarriage  of 
their  own  and  had,  for  a  period  of  three  years,  been 
in  the  habit  of  hmng  horses  and  a  coachman  from  a 
jobmaster.  The  same  coachman  came  eyery  day  to 
drive  thi*m,  and  they  paid  him  a  small  gratuity  for 
each  drive.  The  ladies  wished  him  to  present  a 
respectable  appearance,  so  they  supplied  him  with  a 
cont  and  a  hat.  Desiring  to  guird  against  his  using 
thfse  garropnts  elsewhere,  they  instructed  him  to 
ehange.  on  the  occasion  of  each  drive,,  in  the  hall  of 
thi-ir  house.  On  one  of  these  occasions  while  the  man 
WM  ill  the  hall  changing  his  coat  and  hat,  the  horses 
bolfed  and  came  into  collision  with  the  plaintiff's 
chaise.  Oce  would  have  thought  that  on  that 
particular  occasion  the  ladies  might  have  been  held 
to  he  leppnnnble,  but  a  verdict  having  been  found 
for  the  plaintiff,  the  Court  of  Exchequer  set  it  aside 
on  tbp  grouTid  that  ihf-re  was  not  even  evidence  to 
goto  the  jury  that  the  coachm^^n  was  acting  as  the 
lerraot  of  the  defendants.  That  is  a  strong  authority 
in  favour  of  the  defendant.  Tet  it  differs  from  the 
present  case  in  two  respects.  Firstly,  the  horse 
that  was  being  driven  in  the  present  case  was 
the  horse  of  tiie  defendant;  and,  secondly,  the 
horse  was  one  which  had  only  recently  been 
scqnired  by  him  and  with  which,  consequently, 
the  driver  supplied  by  the  livery  stable  keeper  had 
hat  a  slight  acquaintance.  Neither  of  these  matters 
are,  in  my  opinion,  immaterial.  Why  do  I  say  that 
the  fact  of  the  horse  belonging  to  the  defendant  is 
material  ?  For  this  reason,  so  long  as  the  hirer  con- 
tracts for  the  supply  to  him  of  a  complete 
eqoipage  for  an  hour,  a  day,  or  a  week,  as 
the  case  may  be,  and  the  livery  stable  keeper, 
to  pursuance  of  that  contract,  supplies  him  with 
a  folly- equipped  carriage,  including  horses  and 
a  man  to  drive  them,  the  hirer  has  no  kind  of  control 
ovfT  the  driver,  except  in  one  particular,  he  can  iodi- 
cate  to  him  to  what  point  he  wishes  to  go.  He  could 
not  ordfr  him  to  increase  his  speed,  for  the  driver 
coald  say,  '*  I  am  not  your  servant.  I  know  my 
master's  wishes  with  regard  to  the  horses,  and  I  will 
drive  them  aooordingly."  But  the  case  is  different 
where  the  horses  belong  to  the  hirer  of  the  driver. 
The  hirer  could  then  say,  '' I  am  late;  drive  fast, 
np  hilJ  and  down  hill,"  and  if  the  driver  refused  to 
ohey,  he  could  say  to  the  livery  stable  keeper,  '*! 
will  not  have  that  man  again." 

Again,  it  must  be  taken  into  consideration  that  this 
horse  was  only  n-cently  brought  from  Yorkshire,  and 
had  not  been  driven  by  Loveday  a  sufficient  number 
of  times  to  enable  him  to  know  the  peculiarities  of  its 
temper  and  the  proper  manner  of  hamessiog  it  and  of 
adjusting  the  reins  and  bit* 

All  these  are  elements  to  be  considered  in  determin- 
ing the  relation  of  the  driver  to  the  defendant. 

Two  cases  remain  to  be  considered,  and  I  confess 
that  I  cannot  altogether  reconcile  them  with 
some  of  those  already  cited.  The  first  is  Rourke 
V.  The  White  Mom  Colliery  Go.  That  case  makes  it 
clear  that  a  man  may  be  the  general  servant  of  one 
person  and  yet  at  the  same  time  be  the  servant  of 
another  person  for  some  particular  purpose.  The 
defendants  having  begun  sinking  a  shaft  in  a  colliery, 
for  which  purpose  they  had  fixed  an  engine  near  the 
mouth  of  the  shaft,  agreed  with  W.  to  do  the  sinking 
and  excavating  at  a  certain  price  per  yard,  W.  to  find 
all  labour,  the  defendants  to  provide  and  place  at  the 
disposal  of  W.  the  necessary  engine-power  with  an 
nigineer  to  work  the  engine  (who  was  employed 
snd  paid  by  the  defendants),  the  engine  to  be 
imder  the  control  of  W.  The  plaintiff,  a  man 
employed  and  paid  by  W.,  whOe  working  at  the 
hottom  of  the  shaft,  was  injured  by  the  negligence  of 
the  engineer.    It  was  held  that,  though  the  engineer 


remained  the  general  servant  of  the  defendants,  yet, 
being  under  the  control  and  orders  of  W,  at  the  time 
of  the  accident,  he  was  acting  as  the  servant  of  W. 
and  not  of  the  defendants,  who  were  therefore  not 
liable  for  his  negligence.  The  case  is  unquestionably 
at  variance  with  Quarman  v.  Burmtt.  It  also  brings 
out  this,  that  the  important  element  in  determining 
whether  a  man  is  the  servant  of  the  one  person  or  of 
the  other  in  relation  to  a  particular  employment,  is 
not  whether  he  is  p^id  by  the  person  whose  servant 
he  in  said  to  be,  but  whether  he  was  under  his  control 
in  the  conduct  of  the  business.  If  my  coachman  falls 
ill  and  I  borrow  a  coachman  from  somebody  else,  and 
he  drives  my  broughnm  so  negligentiy  that  someone 
is  injured,  who  is  responsible  ?  The  coachman  is  not 
my  servant.  He  has  only  been  lent  to  me  for  the  one 
or  two  occasions.  The  question  rests  on  the  principle 
of  representation,  qui/acitper  alium  faoit  per  ae.  It 
cannot  be  said  that  my  friend  who  lends  me  the 
coachman  is  responsible.  No.  The  man  is  responsible 
who  borrows  the  coachman,  under  whose  contror  he 
is  for  the  time  being,  and  who  gets  the  advantage  of 
his  services. 

In  Donovan  v.  Laing  the  defendants  contracted  to 
lend  to  a  firm,  who  were  engaged  in  loading  a  ship  at 
their  wharf,  a  crane  with  a  man  in  charge  of  it.  The 
man  in  charge  of  the  crane  received  directions  from  the 
firm  or  their  servants  as  to  the  working  of  the  crane, 
and  the  defendants  had  no  control  in  the  matter.  The 
plaintiff,  who  was  the  servant  of  the  wharfingers  and 
was  employed  by  them  to  direct  the  working  of  the 
crane,  sustained  an  injury  through  being  struck  by  it 
by  reason  of  the  negligence  of  the  man  in  charge,  and 
sued  the  defendants  on  the  ground  that  the  negugence 
was  the  act  of  their  servant.  It  was  held  that  though 
the  man  in  charge  of  the  crane  remained  the  general 
servant  of  the  defendants,  yet,  as  they  had  parted  with 
the  power  of  controlling  him  with  regard  to  the  matter 
on  which  he  was  engaged,  they  were  not  liable  for  his 
ii^glig<^oe  while  so  employed.  That  case  is  on  all- 
fours  with  Rourke  v.  The  White  Moss  Colliery  Co, 
Apply  the  principle  of  those  two  cases  to  the  facts  of 
the  present  case.  What  control  had  the  livery  stable 
keeper  over  Loveday  while  driving  the  defendant's 
horse.  None.  The  whole  control  was  in  the  defendant, 
who  could  have  ordered  him  to  go  fast  or  slow  as  he 
pleased,  or  to  keep  the  horse  without  food  or  otherwise 
manage  the  horse  as  he  indicated. 

It  is  time  that  a  comprehensive  principle  should  be 
laid  down  in  these  cases.  I  think  the  principle  to  be 
derived  from  the  cases  is  that  if  the  hirer  simply  applies 
to  the  livery  stable  keeper  to  drive  him  between  two 
points  or  for  a  fixed  period,  and  the  latter  supplies  all 
other  necessaries  for  the  purpose,  the  hirer  is  in  no 
sense  responsible  for  any  negligence  on  the  part  of  the 
driver.  But  where  the  brougham,  the  horse,  the  har- 
ness, and  the  livery  are  the  property  of  the  person  who 
hires  the  driver,  especially  where  the  peculiarities  of 
the  horse  are  not  known  to  the  driver,  who  has  not 
driven  him  previously,  and  where,  as  occurs  in  this  case, 
the  driver  has  driven  the  hirer  for  a  considerable  time 
in  such  a  manner  as  to  lead  one  to  infer  an  approval 
by  the  former— looking  at  the  congregation  of  all 
these  circumstances,  it  seems  to  me  that  if  the  question 
were  put  to  a  jury  whose  servant  was  this  man,  they 
would  say  that  this  man  was  not  the  servantof  thelivery 
stable  keeper  but  of  the  person  who  hired  him.  In 
my  judgment,  therefore,  the  defendant  is  liable. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  John  H,  Mote  <fk  Son. 

Solitoiors  for  the  defendant,  P.  J,  Gordon  &  Son, 
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From  Q.  B.  Div.  i  ^^^  . « 

(A.  L.  Smith  and  CoUins,  L.JJ.)  )  ^^^'  ^^• 

Ex  parte  Mbbsey  Docks  and  Habboxtb  Board,  (a.) 

Practice  —  Interpleader  —  Stakeholder — Bailee  estopped 
from  atUing  up  jus  tertii — B,  8,  0,,  order  57. 

A  bailee  who  is  estopped  from  setting  up  the  jus  tertii 
may  nevertheless  be  entitled  to  relief  by  way  of  inter^ 
pleader. 

Appeal  from  an  order  of  Bidley,  J.,  directing  the 
tiial  of  an  interpleader  i^sue. 

Certain  tobacco,  which  had  been  imported  into 
Liverpool,  was  warehoused  with  the  Mersey  Docks 
and  Harbour  Board.  The  importer  executed  a 
transfer  of  the  tobacco  to  the  ¥nion  Credit  Bank  to 
secure  the  repayment  of  an  advance,  and  subse- 
quently, as  tht)  Union  Credit  Bank  alleged,  in  fraud 
of  them,  he  executed  a  transfer  of  the  same  tobacco 
to  the  North  and  South  Wales  Bank  to  secure  repay- 
ment of  an  advance. 

The  Mersey  Docks  and  Harbour  Board  having  re- 
ceived notice  from  the  North  and  South  Wales  Bank  of 
the  transfer  to  them,  wrote  to  them  a  letter,  called  in 
the  case  the  letter  of  attornment,  in  which  it  was  stated 
that  the  tobacco  in  question,  stored  in  the  dock  ware- 
houses, was  now  held  to  the  order  of  the  North 
and  South  Wales  Bank.  On  the  faith  of  this  letter 
the  North  and  South  Wales  Bank  made  an  advance 
to  the  importer. 

An  action  for  the  wrongful  detention  of  the  tobacco 
having  been  brought  by  the  North  and  South  Wales 
Bank  against  the  harbour  board,  and  a  claim  to  the 
tobacco  having  also  been  made  by  the  Union  Credit 
Bank,  the  harbour  buard  interpleaded,  and  Bidley,  J., 
made  an  order  directing  the  trial  of  an  interpleader 
issue  between  the  two  banks.  The  order  further 
orderi-d  that  the  Union  Credit  Bank  and  the  North 
and  Sou'h  Wales  Bank  should  be  restrained  from 
GommeLciug  or  prosecuting  any  proceedings  against 
the  Mersey  Docks  and  Harbour  Board  in  respect  of 
the  subject-matter  of  the  interpleader  application,  ex- 
cept in  re^pect  of  special  damage,  if  any,  which  the 
North  and  South  Wales  Bank  might  have  sustained 
aiid  be  entitled  to  recover  against  the  harbour  board 
through  having  acted  on  the  letter  of  attornment. 

From  this  order  the  North  and  South  Wales  Bank 
appealed. 

Piclifordt  Q.C.,  and  Maurice  Hilly  for  the  North  and 
South  Wttles  Bank.  —  The  harbour  board  have 
estopped  themselves  by  the  letter  of  attornment  from 
deuyiu^  the  title  of  the  North  and  South  Wales 
BaLk,  and  in  refusing  to  deliver  up  the  goods  they 
arp  guilty  of  an  act  of  conversion  :  Henderson  &  Co,  v. 
WilUanis,  43  W.  R.  274,  [1895]  1  Q.  B.  521.  The 
action,  therefore,  ought  to  be  allowed  to  proceed. 
Belief  by  way  of  interpleader  ought  not  to  be 
granted  to  a  person  who  is  estopped  from  setting  up 
the  Jus  tertii.  The  question  of  estoppel  cannot  be 
triea  iu  an  issue  between  the  two  banks,  and  on  that 
ground  also  the  interpleader  order  ought  to  be  set 
aside  :  Baker  v.  The  Bavkof  Australasia^  5  W.  R.  253, 
1  C.  B.  N.  S.  515. 

Carver,  Q.C.,  and  Leslie  Scott,  tor  the  Mersey  Docks 
and  Harbour  Board. — The  harbour  board  are  mere 
stakeholders,  and  are  entitled  to  the  protection  of 
interpleader.    Bven  if  they  are  estopped  from  setting 

(a.)  Reported  by  F.  G.  Rugksb,  Esq.,  Barrister-at- 

Law. 


up  the  jus  tertii,  they  are  not  thereby  debarred  from 
the  remedy  of  interpleader :  Attenhorough  v.  SL 
Katharine's  Dock  Co,,  26  W.  R.  683,  3  0.  P.  D. 
450 ;  Bobinsmi  v.  Jenkins,  38  W.  R.  360,  24  Q.  E  D. 
275. 

Pickford,  Q.C,  In  reply. — The  mere  existeDoe  of  s 
contract  of  bailment  is  not  sufficient  to  exclude  inter- 
pleader. The  principle  on  which  a  bailee  may  be 
allowed  to  set  up  ihejus  tertii  is  explained  in  Biddlt 
V.  Bond,  13  W.  R.  561,  6  B.  &  8.  225.  Bat  whsre 
there  i^  a  real  estoppel,  as  in  this  case,  the  bailee  can- 
not interplead.  In  Attenborough  v.  St.  KaiharineU 
Dock  Co,  and  in  Bobinson  v.  Jenkins  there  was  no  reil 
estoppel. 

A.  L.  Smith,  L.J.— I  agree  with  Ridley,  J.,  in 
thinking  this  is  a  proper  case  for  interpleader.  His 
practice  with  regard  to  interpleader  is  row  goveniad 
by  order  57  of  the  Rules  of  the  Supreme  Ooort 
Rule  1  of  that  order  says  that  *'  relief  by  way  of 
interpleader  may  be  granted  where  the  person  seekiof 
relief  (in  this  order  called  the  appUcant}  is  under 
liability  for  any  debt,  money,  goods  or  ohattels,  for 
or  in  respect  of  which  he  is,  or  expects  to  be,  sued  hj 
two  or  more  parties  (in  this  order  called  the  dsimsnti) 
making  adverse  claims  thereto."  This  case  dearly 
comes  within  those  words.  The  only  fetters  on  thA 
jurisdiction  to  make  an  interpleader  order  in  snch  t 
case  are  those  mentioned  in  rule  2 ;  the  applicsnt 
must  satisfy  the  court  that  he  claims  no  interest  in 
the  subject-matter  in  dispute,  that  he  is  not  colluding 
with  either  of  the  claimants,  and  that  he  is  williog  U> 
dispose  of  the  subject-matter  as  the  court  may  direct 
Beyond  this  there  is  no  limitation  on  the  power  to 
maice  an  order,  if  the  court  thinks  fit.  It  is  said  thst  | 
the  harbour  board  are  estopped  by  their  letter  of 
attornment  to  the  North  and  South  Wales  Bank 
from  setting  up  the  jus  tertii.  That  does  not  toodi 
the  jurisdiction.  But  it  is  said  that,  even  if  there  ii 
jurisdiction  to  make  an  interpleader  order,  the  court 
ought  not  to  make  it  by  reason  of  this  estoppel  point 
Assuming  that  there  is  an  estoppel  in  tiiis  esse, 
which  it  is  not  necessary  to  decide,  I  think  that  the 
dicta  of  the  judges  in  Attenborough  v.  St.  Kathari^'t 
Dock  Co.,  though  there  was  iu  fact  no  estoppel  in  tfast 
case,  show  that  the  mere  existence  of  an  estoppel  if 
no  reason  why  an  interpleader  order  should  not  be 
granted. 

In  my  opinion  the  question  as  to  the  title  to  the 
goods  in  dispute  should  be  fought  oat  between  the 
two  banks.  But  the  North  and  South  Wales  Btfik 
ought  not  to  be  shut  out  from  the  chance  of  fighting 
the  question  of  estoppel  between  the  uselves  and  the 
harbour  board.  And  I  think  we  ought  to  enlarge 
the  order  so  as  to  leave  it  open  to  them,  if  necessary, 
to  bring  an  action  against  the  harbaur  board  to 
recover  the  value  of  the  goods  and  damages.  Tbe 
exception  will,  therefore,  be  varied  so  as  to  run  thus— 
except  any  claim  which  the  North  and  South  Wales 
Bank  may  have  by  reason  of  the  letter  of  attornment 

Ck)LLiNS,  L.J.— I  am  of  the  same  opinion.  ^  I  tinnk 
that  order  57  gives  an  unfettered  jarisdictio&,  and 
that  it  is  competent  to  the  court  to  grant  the  reBef  of 
interpleader  in  such  a  case  as  this.  Is  there,  tbsn, 
any  reason  why  we  should  not  exercise  our  jurisdic- 
tion in  this  particular  case  ?  If  it  were  not  for  recent 
authorities  I  should  be  disposed  to  yield  to  the  argu- 
ment of  the  appellants  that,  where  a  person  is  debarrsd 
from  setting  up  the  jus  tertii,  he  is  not  entitled  to 
interplead.  That  would  seem  to  me  to  be  a  reason- 
able ground  on  which  the  court  might  decline  to  allow 
an  interpleader  order.  But.  lookine  at  the  history  of 
the  practice  in  interpleader,  I  think  t£at  the  Legislatare 
has   shown   an  intention  to  remove  oertain  Mtecs 
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which  formerly  existed,  and  it  seems  to  me  that  in 
Attenborough  v,  8i,  Kat?iarine*a  Dock  Co  the  judges 
iaced  the  oontentioii  which  is  now  put  forward,  and 
expressed  the  opinion  that,  even  where  a  person  is 
estopped  from  setting  np  the  ju^  teriii^  relief  by  way 
of  interpleader  may  nevertheless  be  granted. 

Order  varied. 

Solicitors  for  the  appellants,  T.  Cooper  A  Co,,  for 
^i//,  Dickinson,  Dickiruon,  A  Hill,  Liverpool. 

Solicitors  for  the  respondents,  Bowcliffes,  Bawle,  & 
Co.,  for  A,  T.  Squarey,  Liverpool. 


From  Chan.  Div.  ^ 

[Lindley, MB., and  Riffby and  >  Jan.  28. 

Vaughan  Williams,  L.JJ.)      ) 

In  re  Harrison  and  Bottomlst.  (a.) 

Btceiver — Equitable  execution — Charge  on  land — ReveT" 
iiojij  sale  of — "  Actual  delivery  in  execution  " — 
JudgmenU  Act,  1864  (27  &  28  Vict.  c.  112),  a.  1. 

The  defendants  in  a  probate  adion  having  been  con^ 
demned  in  cosU,  the  plaintiff  obtained  an  order  from  the 
Probate  Division  for  the  appointment  of  a  receiver  of  the 
rtnts  and  profits  of  real  estate  vested  in  remainder  in 
the  defendants.  On  an  application  in  the  Chancery 
Division  by  the  plaintiff  for  a  charge  on  and  sale  of 
such  remainder, 

Held,  that  no  such  charge  or  sale  cotdd  be  enforced,  as 
the  appointment  of  a  receiver  did  not  constitute  an 
"actual  delivery  in  execution  "  of  the  retnainder  within 
the  meaning  of  section  1  of  the  Judgments  Act,  1864. 

Appeal  from  North,  J. 

Henry  Cbesham,  by  his  will  dated  the  1st  of  July, 

1895,  devised  and  bequeathed  all  the  residue  of  his 
estate  to  his  wife  for  life  and  after  her  death  to 
Sarah  Harrison  anH  Barbara  Bottomley  in  eqnal 
shares,  and  appointed  John  Woods  his  executor.  The 
teitator  died  on  the  2nd  of  July,  1895. 

The  executor  brought  an  action  against  the  legatees 
to  have  the  will  established,  and  on  the  10th  of  July, 

1896,  a  declaration  was  made  that  the  will  had  been 
duly  proved  in  solemn  form.  Judgment  was  entered 
for  the  plaintiff  with  costs. 

On  the  I4(h  of  January,  1897,  an  order  was  made 
on  the  defendants  to  pay  to  the  plaintiff  within  seven 
days  the  taxed  costs  of  the  action,  amounting  to 
£122  38.  7d.  Mrs.  Harrison  was  a  widow  with  no 
property  whatever.  Mrs.  Bottomley  was  a  married 
woman  having  no  separate  estate,  her  husband  being 
a  gardener  in  the  receipt  of  £1  a  week  as  wages. 
The  only  property  available  for  the  payment  of  the 
costs  was  the  reversionary  interest  of  the  two  ladies 
in  the  real  estate  devised  by  the  testator  (worth  about 
i'640)  subject  to  the  life  interest  of  Mrs.  Gresham. 

On  the  application  of  Woods  on  the  12th  of 
Apxil,  1897,  an  order  was  made  by  the  Probate 
Division  apx>ointiog  a  receiver  to  receive  the  rents 
snd  profits  of  the  testator*s  real  estate  without 
prejudice  to  the  rights  of  any  prior  incumbrancers. 
Then  Woods  presented  a  petition  in  the  Chancery 
Division,  intituled  in  the  matter  of  the  Act  1 
&  2  Vict,  c  110,  the  Act  27  &  28  Vict,  c  112, 
the  Act  44  &  45  Yiot.  o.  41,  and  in  the  matter  of 
Sarah  Harrison  and  Barbara  Bottomley,  asking  that 
the  reversionary  interests  of  Mrs.  Harrison  and  Mrs. 
Bottomley,  which  had  been  delivered  in  equitable 
execution,  might  be  sold,  and  the  proceeds  paid  to 

(a.)  Bepozted  by  W.  Shaixoboss  Qoddabd,  Esq., 

Barnster-at-Law. 


the  petitioner  on  acoount  of  what  was  due  to  him 
under  his  judgment  of  the  10th  of  July,  1896. 

North,  J.,  dismissed  the  petition,  with  costs,  to  be 
set  off  against  those  due  to  the  petitioner  by  the 
respondents  under  the  order  of  the  14th  of  January, 
1897. 

John  Woods  appealed. 

W.  n.  Stevenson,  for  the  appellant. 
F.  J.  Lampard,  for  the  respondents. 

LiNDLET,  M.R. — It  is  obvious  to  us.  all  that, 
however  desirous  we  msy  be  to  do  what  the  appellant 
arics  us  to  do,  we  have  no  power  to  help  him.  I  am 
rather  sorry  that  that  should  be  the  case,  for  if  we 
could  do  this,  we  would.  The  difficulty  arises  in  this 
way:  The  defendants  are  married  women  who  are 
entitled  to  legal  remainders  in  real  estate  devised  to 
them  by  the  testator,  and  Mr.  Woods,  the  appellant, 
has  obtained  a  judgment  against  them,  and  he  cannot 
get  his  money.  The  question  is  whether  he  can, 
whilst  the  defendants'  interests  are  reversionary, 
obtain  a  sale  of  their  estates.  He  has  obtained  from 
the  Probate  Court  an  order  appointing  a  receiver,  and 
I  am  not  now  going  to  question  that  order.  I  assume 
for  the  moment  that  it  is  unobjectionable*  I  take  it 
that  if  these  ladies  were  to  sell  or  attempt  to  sell  their 
reversions^  and  Mr.  Woods  were  to  know  of  that,  he 
could  stop  it,  for  that  order  would  operate  surely  as 
an  injunction  against  them  obtaining  the  money ;  so 
that  it  appears  that  the  order  is  by  no  means  worth- 
less, but  it  is  not  a  charge.  What  we  are  asked  to 
say  is,  first,  that  under  the  order  for  payment  of  costs 
there  is  a  diarge ;  and,  secondly,  that  in  consequence 
of  the  appointment  of  a  receiver  the  land  of  these 
ladies  has  been  actually  delivered  in  execution. 

The  question  whether  it  is  a  charge  depends  on 
1  &  2  Yict.  c.  110,  and  from  that  I  should  have  said, 
if  it  had  not  been  qualified  by  a  subsequent  statute, 
that  Mr.  Woods  clearly  had  a  charge ;  but  then  there 
comes  the  Judgments  Act,  1864,  s.  1,  which  very 
materially  modifies  the  operation  of  the  former  Act 
and  says  this :  **  No  judgment,  statute,  or  recogniz- 
ance to  be  entered  up  after  the  passing  of  this  Act 
shall  affect  any  land  (of  whatever  tenure)  until  such 
land  shall  have  been  actually  delivered  in  execution 
by  virtue  of  a  writ  of  elegit  or  other  lawful  authority, 
in  pursuance  of  such  judgment,  statute,  or  recogniz- 
ance." This  is  inconsistent  with  the  judgment  being 
a  charge,  for  a  judgment  is  '*not  to  affect  any  land 
.  .  .  until  such  land  shall  have  been  actually 
delivered  in  execution  by  virtue  of  a  writ  of  elegit  or 
other  lawful  authority."  I  agree  that  the  words 
'*  writ  of  elegit  or  other  lawful  authority"  would 
include  an  order  such  as  this  one,  appointing  a 
receiver ;  but  the  question  is  whether  we  can  say  that 
this  land,  which  these  ladies  have  no  present  right  to 
possess,  can  be  regarded  as  having  been  actually 
delivered  in  execution.  My  answer  is,  No ;  we  cannot 
stretch  the  words  in  order  to  do  what  we  think  is 
justice.  That  is  the  difficulty — and  North,  J.,  has 
felt  it,  and  we  have  also  felt  it  before  now,  in 
both  of  the  cases  that  have  been  cited  here  to-day, 
viz..  In  re  Hamilton,  34  W.  R.  203,  31  Ch.  D.  291,  and 
Cadman  v.  Cadman,  35  W.  R.  1,  33  Oh.  D.  397— which 
prevents  us  from  doing  what  we  are  now  asked  to 
do.  Having  regard  to  these  cases,  it  appears  to  me 
we  are  asked  to  make  an  order  which  we  have  no 
jurisdiction  to  make. 

There  is  nothing  in  any  of  the  cases  cited  by  couuRel 
for  the  appellant  which  conflicts  with  this  view.  In 
none  of  tbem  was  this  point  before  the  court,  and 
though  perhaps  there  are  two  cases  to  which  he  has 
I  referred_(/n  re  Cooper,  37  W.  B.  330,  and  In  re  Jones, 
}  [1895]  W.  N.  123)  which  might  be  favourable  to  his 
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contention,  I  doubt  whether  they  were  decisions  upon 
reversionary  interests  at  all.  They  are  so  reported 
that  I  cannot  tell  whether  at  the  time  the  application 
was  made  the  interests  in  question  were  reversionary 
or  not.  But  passing  this  over,  there  is  no  authority 
to  justify  us  in  upsetting  the  order  of  North,  J.,  and 
this  appeal  must  therefore  be  dismissed  with  costs. 

BiQBY,  L.J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.  I  have  looked  at  the  order  in  In  re 
Cooper  which  has  been  mentioned,  and  it  appears  to 
me  that  there  is  nothing  in  the  order  to  justify  the 
suggestion  that  a  reversionary  interest  was  being 
dealt  with ;  on  the  contrary,  the  order  is  absolutely 
inconsistent  with  that  view,  and  therefore  it  must 
only  be  considered  as  a  suggestion.  Another  sug- 
gestion was  made— viz.  :  that  in  In  re  South,  22 
W.  B.  460,  James,  L.J.,  had  departed  from  what 
had  been  said  in  earlier  cases  and  laid  down 
a  rule  which  is  absolutely  unintelligible,  and 
held  that  for  this  purpose  there  was  a  difference 
between  a  reversion  and  a  remainder.  What  he  did 
say  was  perfectly  sound  and  intelligible,  as  we  should 
expect  from  that  great  judge.  What  he  said  is  this, 
that  if  a  man  is  seised  of  land  there  is  a  difference ; 
that  if  he  is  owner  of  the  reversion  he  may  also  have 
seisin  of  the  property  and  that  that  can  only  be  the 
case  when  the  reversion  is  expectant  on  a  tenancy  for 
a  term,  i.e.,  a  chattel  interest.  If  there  were  a 
remainder  on  a  lease  it  would  not  be  a  remainder  in 
the  strict  sense  in  the  eye  of  the  old  law ;  the 
possession  of  the  estate  subject  to  the  lease  woidd  be 
seisin ;  the  owner  would  be  seised  of  the  estate  subject 
to  the  lease  and  that  would  be  a  present  seisin.  That 
is  all  that  James,  L.J.,  said.  A  man  may  have  a 
remainder  on  a  freehold,  but  in  that  case  he  is  not 
seised  of  the  property. 

Yaughan  Williams,  L.J.— I  agree  entirely.  The 
explanation  of  the  cases  to  which  counsel  for  the 
appellant  called  our  attention  as  to  the  effect  of  an 
order  appointing  a  receiver  for  the  purpose  of 
execution  amounting  to  delivery  of  possession  within 
the  meaning  of  the  statute  of  1864  is  that  these  ciises, 
so  far  as  they  were  cited  to  us,  one  and  all  were  cases 
in  which  the  judgment  debtor  had  a  present  seisin  or 
present  interest  in  the  land.  I  quite  agree  that  the 
cases  do  show  that  the  mere  intervention  of  some 
slight  legal  impediment  which  does  not  affect  owner- 
ship, but  which  certainly  does  affect  the  right  to 
present  possession,  like  a  lien  or  incumbrance  of  some 
sort,  will  not  prevent  there  being,  by  means  of  an 
order  appointing  a  receiver,  a  delivery  of  possession 
within  the  meaning  of  the  statute  of  1864. 

The  only  other  thing  that  I  should  like  to  add  is 
that  there  is  one  case  which  was  not  cited — Macnicoll 
V.  Pamell,  35  W.  R.  773— in  which  a  judgment  debt 
being  unsatisfied  for  want  of  goods  of  defendant,  but 
the  defendant  having,  expectant  on  the  death  of  the 
tenant  for  life,  a  legacy  for  a  larger  amount  than 
the  judgment  debt,  it  was  held  that  a  receiver 
should  be  appointed  to  receive  a  sufficient  x>ortion  of 
the  said  legacy  when  it  should  become  receivable.  I 
have  not  looked  at  that  case  very  carefully  and  our 
attention  was  not  called  to  it,  but  whatever  may  be 
the  effect  of  it,  it  was  not  a  case  which  was  dealing 
with  interests  in  land  at  all,  or  which  would 
constitute  a  sufficient  present  interest  in  land  so  as  to 
justify  an  order  appointing  a  receiver  for  the  purpose 
of  talong  reversions  in  execution. 

Appeal  dismused. 

Solicitors,  Clinton  dh  Co.,  for  F,  G.  Tweed, 
Gainsborough ;  F.  Hatton,  for  C.  T,  Rhodes^  Halifax. 
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West  v,  Williajcb.  (a.) 

Mortgctge  —  PersonaUy  —  Covenant  to  make  further 
advances — Further  advances  made  by  first  mortgagee 
after  notice  of  second  mortgage — Priorities, 

In  1895  W.  W,  mortgaged  his  interest  in  penoail 
estate  under  a  will  to  the  plaintiff,  but  the  plaintiff  gav* 
no  notice  of  the  mortgage  to  the  trustees  of  the  will  until 
1897.  In  1896  W,  W,  mortgaged  his  interest  to  X.  and 
Y,  to  secure  a  sum  then  advanced,  and  also  further 
advances  which  X.  and  Y,  covenanted  to  make,  X,  and 
Y,  duly  gave  notice  to  the  trustees  of  the  will  of  this 
mortgage,  but  had  no  notice  of  the  plaintiff^s  mort\/age 
until  the  I5th  of  February,  1897.  They  ma^le  further 
advances  pursuant  to  the  covenant  both  before  and  after 
the  loth  of  February,  1897. 

Held  {reversing  Eekewich,  J.,  46  W.  B.  362),  that 
the  principle  of  Hopkinson  v.  Bolt,  9  W.  R.  900, 
9  II.  L,  Gas.  514,  applied,  notwithstanding  thai  the 
farther  advances  were  made  pursuaiU  to  a  covenant, 
and  that  X.  and  Y.  were  entitled  to  priority  over  the 
plaintiff  only  in  respect  of  such  of  the  further  adoanoa 
as  were  made  prior  to  the  date  when  they  received  notice 
of  the  plaintiff's  mortgage. 

This  was  an  appeal  from  the  decision  of  Eekewich. 
J.  The  case  is  reported  in  46  W.  B  ,  p.  362,  where 
the  facts  are  fully  stated.  The  following  is  an 
epitome  of  the  material  facts : 

Under  the  will  of  Walter  Williams  the  elder,  who 
died  on  the  5th  of  March,  1892,  his  trustees  held  the 
residue  of  his  estate  upon  trust  for  conversion  «nd  to 
pay  the  income  thereof  to  the  defendant  Walter 
Williams  during  his  life.  By  an  indenture  of  mort- 
gage dated  the  24th  of  December,  1895,  the  defendant 
Walter  Williams  assigned  to  the  plaintiff  F.  W. 
West  all  his  interest  under  the  said  will  by  way  of 
mortgage  to  secure  £600  and  interest  as  therein  men- 
tioned, and  it  was  thereby  agreed  that  until  the  24tk 
of  December,  1896,  or  until  breach  of  the  civenaols 
on  the  part  of  the  defendant  Walter  Williams,  the 
plaintiff  F.  W.  West  should  not  give  notice  of  that 
mortgage  to  the  trustees  of  the  said  will. 

By  a  memorandum  of  charge  also  dated  the  24th 
of  December,  1895,  the  defendant  Walter  Wdliants 
charged  his  interest  under  the  said  will  with  the  pftv- 
ment  to  the  defendant  F.  Temple  of  the  sum  of  £ldO 
and  interest,  but  subject  to  the  said  mortgage. 

By  an  indenture  of  mortgage  dated  the  2od  of 
April,  1896,  made  between  the  defendant  Walter 
Williams  of  the  one  part,  and  the  defendants  P.  A. 
Williams  and  J.  W.  Williams  (thereinafter  called  the 
mortgagees)  of  the  other  part,  reciting  (amooget  other 
things)  that  the  defendant  Walter  WilliHms  had 
applied  to  the  mortgagees  to  advance  to  him  the  sam 
of  £2,297  and  also  an  annual  sum  of  £200  during  a 
period  of  five  years  from  the  Idth  of  February,  1^. 
which  the  mortgagees  had  (subject  to  the  con- 
ditions or  limitations  expressed  in  the  indentniv 
of  eettlement  thereinafter  recited)  agreed  to  d^ 
upon  having  repayment  thereof  with  interest 
secured  in  manner  therein  appearing,  and  on  condi- 
tion of  the  defendant  Walter  Williams  executing  the 
said  indenture  of  settlement,  and  also  reciting  the 
said  indenture  of  settlement,  and  that  it  was  already 
prepared  and  was  intended  to  bear  even  date  with  bat 
to  be  executed  immediately  after  the  indenture  now 
in  statement,  the  defendant  Walter  Williams  thereby 
assigned  to  the  mortgagees  all  his  interest  under  the 

(a.)  Beported  by  W.   Soorr   Thompsoit,  Esq.. 
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said  will,  snbjeot  to  redemptioii  on  payment  to  the 
mortgagees  of  the  sum  of  £2,297andiDtete8t  and  such 
farther  sum  or  (if  any)  as  might  be  advanced  by  the 
mortgagees  under  their  covenant  in  the  said  indenture 
of  settlement  or  the  indenture  now  in  statement,  with 
interest. 

By  the  said  indenture  of  settlement  of  even  date 
with  the  moitgage  of  the  2nd  of  April,  1896,  which 
WS8  made  between  the  defendant  Walter  Williams  of 
tlie  first  part,  the  said  defendants  P.  A.  Williams  and 
J.  W.  Williams  of  the  second  part,  and  the  defendants 
Taylor  and  Miere  of  the  third  part,  after  reciting  the 
said  mortgage  of  the  2nd  of  April,  1896,  in  considera- 
tion of  the  covenant  on  the  part  of  the  defendants 
F.  A.  Williams  and  G.  W.  Wilnams  thereinafter  con- 
tained, the  defendant  Walter  Williams  as  settlor 
thereby  assigned  his  interest  under  the  said  wiU  to 
the  defendants  Taylor  and  Miere  in  trust  for  the 
defendant  Walter  Williams  during  his  life,  or  until  he 
ihonld  assign,  charge,  or  incumber  the  same  or  affect 
80  to  do,  and  after  the  determination  of  that  trust 
during  his  life  upon  the  trusts  therein  mentioned. 
And  uie  defendants  P.  A.  Williams  and  J.  W.  Wil- 
liams thereby  covenanted  with  the  defendant  Walter 
Williams  subject  to  the  conditions  therein  mentioned 
to  pay  to  him  for  the  said  period  of  five  years  the 
annual  sum  of  £200  in  manner  therein  mentioned. 
Notice  of  the  said  indentures  of  mortgage  and  settle- 
ment was  on  the  2nd  of  April,  1896,  duly  given  to  the 
trustees  of  the  said  will. 

On  the  8th  of  January,  1897,  the  plalntifP  F.  W. 
West  first  gave  notice  to  the  trustees  of  the  said  will 
of  his  said  mortgage  of  the  24th  of  December,  1895. 
The  defendant  Temple  gave  no  notice  of  his  charge  to 
the  trustees  of  the  said  will. 

On  the  loth  of  February,  1897,  the  plaintiff  F.  W. 
West  offered  to  redeem  the  mortgage  of  the  2nd  of 
April,  1896,  but  that  offer  was  refused.  This  was  the 
first  notice  that  the  defendants  P.  A.  Williams  and 
J.  W.  Williams  had  of  the  plaintiff's  mortgage.  The 
plaintiff  claimed  by  this  action  (1)  to  enforce  his 
mortgage;  (3)  a  declaration  of  the  priorities  as 
between  the  plaintiff  and  defendants ;  (4)  a  declara- 
tion that  the  interest  of  the  defendant  Walter  Williams 
under  the  said  indenture  of  settlement  was  subject  to 
tiie  plaintiff's  mortgage;  (5)  redemption  of  the 
defendants'  mortgages,  so  far  as  they  had  priority 
over  the  plaintiff's  mortgage. 

The  plaintiff  adndtted  at  the  trial  that  the  defen- 
dants P.  A.  Williams  and  J.  W.  Williams  were 
entitled  to  priority  as  regarded  the  sum  of  £2,297, 
and  also  as  to  all  such  other  sums  as  were 
advanced  by  them  to  the  defendant  Walter  Williams, 
under  their  covenant  prior  to  the  loth  of  February, 
1897,  but  claimed  priority  over  all  sums  advanced  by 
them  after  that  date. 

Kekewich,  J.,  in  effect,  held  that  the  further 
advances  having  been  made  in  pursuance  of  the 
covenant,  the  defendants  P.  A.  Williams  and  J.  W. 
Williams  were  entitled  to  priority  in  lespect  of  all 
such  advances,  notwithstanding  notice  of  the  mort- 
gage of  the  plaintiff,  and  also  that  the  indenture 
of  settlement  itself  had  priority  over  the  plaintiff's 
mortgage,  and  his  lordship  dismissed  the  action  with 
costs  as  against  the  defendants  P.  A.  Williams  and 
J.  W.  Wimams  and  the  defendants  Taylor  and  Mi^re. 

The  plaintiff  J.  W.  West  and  the  defendant  Temple 
appealed. 

Bramwtll  Davis,  Q,C.f  and  Wright  Taylor,  for  the 
plaintiff. — We  submit  that  notwithstanding  the 
covenant  to  make  further  advances,  Hopkinson  v. 
£oU,  9  W.  B.  900,  9  H.  L.  Cas.  514,  applies,  and 
therefore  the  defendants  P.  A.  Williams  and  J.  W. 
are   not  entitled   to    priority    over   the 


plaintiff  in  respect  of  advances  made  after  notice  of 
his  mortgage.  Moreover,  the  mortgage  to  the 
plaintiff  cannot  be  held  to  be  a  breach  of  the  condi- 
tion in  the  settlement.  **  Until  he  shall  assign"  has 
never  been  held  to  refer  to  a  past  assignment.  The 
cases  of  Manning  v.  Chamhera,  1  De  G.  &  Sm.  282,  and 
Seymour  v.  Lucas,  8  W.  E.  599,  1  Dr.  &  Sm.  177, 
depend  on  the  intention  which  the  court  held  to  be 
expressed.  There  is  no  such  expressed  intention 
here.  [LiNDLEY,  M.B.,  referred  to  Metcalfe  v. 
Metcalfe,  [1891]  3  Ch.  1,  40  W.  R.  Dig.  260.] 
Further,  the  settlement  was  voluntary,  and  caunot 
defeat  the  plaintiff's  mortgage. 

Warrington,  Q.C.^  and  Sargant,  for  the  defendants 
P.  A.  Williams  and  J.  W.  Williams. — Hopkinson  v. 
Bolt  does  not  apply ;  the  further  advances  here  were 
not  voluntary,  the  uncles  were  bound  to  make  them. 
As  to  the  priority  of  the  settlement  we  submit  that 
Dearie  v.  Hall,  3  Buss.  1,  and  Loveridge  v.  Cooper, 
3  Buss.  30,  show  that  the  principle  is  that  a 
mortgagee  having  ceglected  to  give  notice  cannot 
complain  if  the  mortgagor  deals  with  his  equity  in 
favour  of  bond  fide  purchasers. 

Butcher,  Q»C,,  and  A.  B»  G»  Jennings,  for  the 
trustees  of  the  settlement. 

Bramwell  Davis,  Q.C.,  was  only  asked  to  reply  as 
to  the  effect  of  Hopkinson  v.  Bolt,  as  explained  in 
Bradford  Banking  Co.  v.  Briggs,  35  W.  B.  521,  12 
App.  Gas.  29. 

Uyiion  Bank  of  Scotland  v.  National  Bank  of 
Scotland,  12  App.  Cas.  53,  was  also  referred  to. 

LiXDLEY,  M.B. — I  agree  in  the  judgment  which 
Chitty,  L.J.,  is  about  to  read,  but  I  wish  to  add  a 
few  words  with  regard  to  Hopkinson  v.  Bolt,    A  first 
mortgagee  whose  mortgage  is  taken  to  cover  what  is 
then  due  to  him  and  also  further  advances  cannot 
claim  the  benefit  of  his  security  for  further  advances 
in  priority  to  a  second  mortgagee  of  whos«  mortgage 
he  had  notice  before  the  further  advances  were  made. 
This  rule  was  ultimately  established  in   the   well- 
known  case  of  Hopkinson  v.  Bolt,    In  that  case  the 
first  mortgagee  had   not    agreed    to    make  further 
advances.     We  have  to  consider  whether  the  same 
rule  applies  when  he  has  agreed  to  do  so.    Kekewich, 
J.,  has  held  it  does  not.      This  point  is  of  great 
general  importance,  and  I  have  carefully  considered 
it  and  have  come  to  a  conclusion  different  from  that  of 
the  learned  judge.     Hopkinson  v.  Bolt  was  commented 
upon  and  explained  by  the  House  of  Lords  in  Brad-^ 
ford  Banking  Go,  v.  Briggs  and  in   Union  Bank  of 
Scotland  v.  National  Bank  of  Scotland,    The  three 
cases  show    very   clearly  that  the  principle  which 
underlies  the  rule  established  in  Hopkinson  v.  BoU  is 
simply  this,    that    an   owner    of   property   dealing 
honestly  with  it  cannot  confer  upon  another  a  greater 
interest  in  that  property  than  he  himself  has.    The 
rule  rests  on  no  technicality  of  English  law,  it  is 
based  on  the  plainest  good  sense,  and  it  is  as  much 
the  law  of  Scotland  as  the  law  of  Eugland.     When  a 
man  mortgages  his  property  he  is  stall  free  to  deal  with 
his  equity  of  redemption  in  it,  or,  in  other  words,  with 
the  property  itself  subject  to  the  mortgage.    If  he 
creates  a  second    mortgage    he    cannot    afterwards 
honestly  suppress  it  and  create  another  mortgage 
subject  only  to  the  first.    Nor  can  anyone  who  know  s 
of  the  second  mortgage  obtain  from  the  mortgagor  a 
greater  right  to  override  it  than  the  mortgagor  himself 
has.     On  Ihe  other  hand,  the  first  mortgagee  has  no 
right  to  restrain    the    mortgagor    from    borrowing 
money  from  someone  else  and  from  giving  him  a 
second  mortgage  subject  to  Ihe  first.    Even  if  the 
first  mortgagee  has  agreed  to  make  further  advance S 
on   the  propeity  moilgagcd  to  him  the  mortgagor 
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is  under  no  obligation  to  take  further  advances  from 
him  and  from  no  one  elie,  and  if  the  mortgagor 
chuoses  to  borrov7  money  from  someone  else  and  to 
give  him  a  second  mortgage  the  mortgagor  thereby 
releases  the  first  mortgagee  from  his  obligation  to 
make  further  advances.  Whatever  prevents  the 
mortgagor  from  giving  to  the  first  mortgagee  the 
agreed  security  for  his  further  advances  releases  the 
first  mortgagor  from  his  obligation  to  make  them. 
A  plea  of  exoneration  and  discbarge  before  breach 
would  be  a  good  defence  at  law  to  an  action  by  the 
mortgagor  against  the  first  mortgagee  for  not  making 
further  advances.  If,  notwithstanding  his  release, 
the  first  mortgagee  makes  further  advances  with 
notice  of  a  second  mortgage  he  is  in  no  better  position 
than  anyone  else  who  does  the  like. 

For  these  reasons  I  have  come  to  the  conclusion 
that  the  rule  laid  down  in  Hopkinson  v.  Solt  does 
apply  to  the  advances  made  by  the  uncles  to  their 
nephew  after  they  had  notice  of  the  plaintifTs 
mortgage. 

As  regards  the  rest  of  the  case  I  cannot  usefully 
addanythiug  to  the  judgment  of  my  brother  Ghitty, 
L.J.,  which  I  have  read  and  in  which  I  concur. 

Chitty,  L.  J.— This  appeal  is  by  the  plaintiff  and 
the  defendant  Temple  against  parts  of  the  judgment 
of  Kekewich,  J.  It  raises  two  principal  points — first, 
whether  the  defendants  P.  A.  Williams  and  J.  W. 
Williams  (whom  I  will  call  the  uncles)  are  entitled  to 
tack  to  their  security  the  advances  made  by  them  to 
the  defendant  Walter  Williams,  their  nephew,  after 
the  15th  of  February,  1897,  tiie  date  when  the  uncles 
first  had  notice  of  the  plaintiff's  security.  The 
plaintiff  by  his  pleading  claimed  priority  over  the 
mortgage  to  the  uncles.  But  at  the  trial  it  was 
admitted  that  the  uncles  must  have  priority  for  all 
advances  made  by  them  up  to  the  Idth  of  February, 
1897,  and  this  is  also  admitted  by  the  notice  of 
appeal.  The  second  point  relates  to  the  question 
whether  the  plaintiff  is  entitled  to  redeem  the  undes' 
mortgage,  and,  if  he  redeems,  to  a  judgment  over 
for  foreclosure  against  the  trustees  of  the  settlement 
made  contemporaneously  with  the  mortgage  to  the 
undes. 

Tuere  is  no  dispute  between  the  parties  on 
the  facts.  [His  lordship  gave  a  short  summary 
of  the  facts,  and  continued :]  The  judgment 
under  appeal  is  to  the  following  effect :  First, 
it  declares  that  the  uncles'  mortgage,  including 
all  sums  advanced  and  to  be  advanced  imder  the 
covenant  in  the  settlement,  and  also  the  settlement 
itself,  have  priority  over  the  plaintiff's  mortgage, 
aud  di(  missed  the  action  with  costs  as  against  the 
uucles  aud  the  trustees  of  the  settlement.  It  includes, 
therefore,  in  the  uncles'  priority,  not  merely  (a)  the 
sums  which  the  uncles  had  advanced  up  to  the  15th 
of  February,  1897,  but  (5)  also  sums  advanced  sub- 
sequently to  that  date  down  to  the  judgment,  and  (c) 
all  sums  which  they  might  thereafter  advance  under 
the  covenant.  Further,  it  excludes  the  plaintiff  from 
any  right  of  redemption.  Secondly,  it  goes  on  to 
declare  that  by  virtue  of  the  plaintifPs  mortffage  made 
before  the  date  of  the  settiement  the  life  mterest  of 
the  nephew  under  the  settlement  had  determined  and 
the  discretionary  trust  had  come  into  operation. 
And  thirdly,  it  makes  a  foreclosure  decree  against  the 
remaining  defendants  only — namely,  the  nephew  and 
tho  defendant  Temple,  intended  apparently  to  be 
confined  to  the  policy  of  assurance  although  not  so 
confined  in  express  terms. 

Now,  on  the  first  point  there  arises  a  question  of 
coiiBiderable  general  importance.    It  is  this.    When 
ft  mortgagee  is  seeking  to  tack  advances  made  by  him  | 
ftfter  notice  of   a   subsequent  incumbrance^  if  the 


principle  of  ffopkinson  v.  RoU  excluded  by  th«  drcma- 
stance  that  the  mortgagee  has  entered  int  >  a  coveDsnt 
to  make  the  advances.   In  Bopkifison  v.  HoU  there  wm 
no  such  covenant,  and  the  subsequent  advances  which 
the  mortgagee  was  not  allowed  to  tack  were  merely 
voluntary.     In  this  respect  the  case  before  us  differs. 
Hopkinson  v.  Bolt  was  considered  by  the  House  of 
Lords  in  Bradford  Banking  Co,  v.  Bru/ga  and  in  Union 
Bank  of  Scotland  v.  National  Bank  of  Scotland,    In 
Bradford^  dkc,  Co.  v.  Brigga,  a  limited  company  had 
stipulated  for  a  ''first  and  permanent  lien"  on  its 
shares  for  any  money  which  might  become  due  to  it 
from  a  shareholder.    The  banking  company,  with 
notice  of  this  agreement  for  a  lien,  made  advances  on 
shares.     The  shareholder  subsequently  became  in- 
debted to  the  company,  and  the  company  claimed 
priority  for  these  subsequent  debts    incurred  after 
notice  given  by  the  bank  of    their    security,   and 
they  contended  that  the  bank,  knowing  the  terms  on 
which  the  shares  were  issued,  and  taking  with  notioe, 
could  not  set  up  their  charge  as  against  the  compsny. 
This  contention  was  negatived  by  the  House  of  Lords. 
The  principle  on  which  these  dedsions  are  founded 
appears  to  me  to  be  that  a  mortgagee  cannot  obt«tn  a 
charge  on  property  which  is  no  longer  the  mort- 
gagor's to  charge,  and  which  the  mortgasee  knovs  at 
the  time  when  he  makes  his  further  advance  is  do 
longer  the  property  of  the  mortgagor.    Ko  chaige 
arises  for  a  further    advance   until    it   U    actually 
made.    This  principle  is  plain  and  simple,  and  is 
based  on  natural  justice  and  fair  dealing.    If  this 
be  the  principle  (which  I  think  it  is},  the  covenant  to 
make  further  advances  creates  no  difficulty,  and  for  tlus 
reason  :  the  covenant  is  to  make  the  further  advance 
on  the  security  of  the  property,  and  inasmuch  as 
the  mortgagor  has  by  his  own  act  deprived  himself 
of  the  power    to    give  the   stipulated  seoority,  no 
action  for  damages  would  lie  on  the  covenant.    It  is 
hardly  necessary  to  add  that  no  action  lies  for  specific 
performance  of  any  agreement  to  make  a  loan.    The 
result,  then,  thus  far  is  that  the  uncles  are  not  entitled 
as  against  the  plaintiff  to  tack  any  advance  which  they 
maoe  to  the  nephew  after  the  Idth  of  February,  1897. 
On    the   second   point   the  question    is    whether 
the  plaintiff  is  entitl^  to  redeem  the  uncles'  security. 
I  cannot  entertain  any  doubt  on  this  question.    I 
think  he   is,    not  merely  because  he  is   a   person 
deriving  title  from  the  nephew  under  the  express 
words  of  the  proviso  for  redemption  in  the  uncles' 
mortgage  deed,  but  because  he  is  plainly  the  seoond 
incumbrancer  on  the  nephew's  interest  under  the  wilL 
Then  there  arises  the  question  whether,  if  he  redeems 
the  uncles'  mortgage,  he  is  entitled  to  a  foredosnie 
decree  against  the  trustees  of  the  settlement,  who 
represent  in    this   action  all  the   persons  daimiog 
beneficially  under  the  trusts  of  the  settlement  odier 
than  the  nephew  himself,   wlio,  although  he  was 
properly  served  and  put  in  a  defence,  did  not  appear 
at  the  trial.      The  uncles  are  not  beneficiaries  uoder 
the  settlement.      The  trustees  contend  that  the  tne 
effect  of  the  settlement  and  the  mortgage  to  the 
uncles  is  that  the  undes  purduised  the  nephew's  life 
interest  under  the  will  for  value  without  notioe  of  the 
plaintiff's  security  and  then  settled  the  interest  thus 
purchased.    But  the  answer  to  this  contention  is  to  he 
found  in  the  deeds  themsdves.  The  contention  is  ntoon- 
sistent^with  the  form  and  substance  of  the  deeds.  Tbey 
contain  no  trace  or  suggestion  of  any  sach  purchase; 
the  setjtlement  is  not  made  by  the  undes,  nor  by  their 
discretion  as  beneficial  owners;    the  settlor  is  the 
nephew   and   the   nephew   alone.     This   is   dearly 
expressed  on  the  face  of  the  settlement.    Theoon- 
sideration  for  the  settlement  is  another  matter.    The 
consideration  was  the  then  present  advanoe  and  the 
conditional  oovenant  by  the  undes  to  make  fnrthsr 
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adTaooes  for  the  nephew's  maintenaiice.  It  was  for 
this  ooDsideration  tnat  the  nephew  agreed  that  he 
ihoold  make  the  settlement.  All  that  he  could 
effiBOtnally  settle,  as  against  the  plaintiff  and  the 
defendant  Temple,  was  his  own  interest,  which  was, 
ube  knew,  suhject  to  the  securities  which  he  had 
crested  in  their  faYonr.  It  is  noticeable  that,  although 
ID  the  mortgage  to  the  nndes  he  assigns  '*  as  beneficial 
owner,"  which,  under  the  Conveyancing  Act,  imports 
•11  the  usual  mortgagor's  covenants,  including  that 
agaiost  incumbrances,  he  assigns  in  the  settlement 
"  as  settlor,"  which  imports  merely  a  covenant  for 
further  assurance.  He  therefore  does  not  covenant 
in  the  settlement  that  his  interest  which  he  settles  is 
iree  from  incumbrances.  This  fortifies  the  conclusion 
(which  I  think  is  otherwise  plain)  that  he  settled 
merely  his  interest,  whatever  it  was.  The  settlement, 
therefore,  is  of  no  validity  against  the  plaintiff.  The 
plaintiff,  if  he  redeems  the  uncles'  mortgage,  is  ccn- 
aeqaently  entitled  to  the  usual  decree  for  foreclosure 
against  the  trustees  and  the  defendant  Temple  and  the 
nephew  for  what  the  plaintiff  pays  to  the  uncles  on 
reaeeming  and  for  what  is  due  to  the  plaintiff  under 
and  by  virtue  of  his  own  security. 

In  these  circumstances  the  question  whether  the 
nephew  has  forfeited  his  life  interest  under  the  settle- 
ment becomes  comparatively  inmiaterial.  It  was  a 
qnestion  of  importamce  according  to  the  view  which 
the  learned  juage  took.  Kow,  it  is  material  only  on 
the  question  whether  the  nephew  should  be  let  in  to 
redeem  under  that  part  of  the  rud«nent  which  relates 
to  foreclosure  by  the  plaintiff.  It  is  an  important 
question  between  the  nephew  and  the  other  bene- 
ficiaries under  the  settlement.  The  language  of  the 
trusts  and  of  the  covenant  for  future  advances  which 
is  contained  in  the  settlement  itself  is  identical.  It 
points  to  the  future  only,  it  is  '*  until  he  shall  assign 
or  incumber  "  and  so  forth.  These  words  must  have 
the  same  meaning  in  the  trusts  and  in  the  covenant. 
This  was  admitted  at  the  bar,  and  was  rightly 
sdmitted.  If  the  covenant  had  stood  alone  there 
oonld  be  no  question  that  the  words  of  futurity  could 
not  be  oons^ued  aa  relating  to  the  past.  Words 
which  grammatically  refer  only  to  the  future  have 
heen  construed  in  a  settlement  of  this  kind  made  by 
will  or  otherwise  as  including  the  past  in  order  to 
give  effect  to  the  intention  manifested.  It  is  sufficient 
to  refer  to  MdaaXft  v.  Mdcalfe,  There  is  no  authority 
applying  any  sudi  doctrine  to  the  case  of  a  condition 
m  a  covenant.  In  the  present  case  there  is  a  redtal 
in  the  setdement  that  the  nephew  had  created 
"certain  diarges"  (without  specifying  what  they 
were)  on  his  interest  under  his  father's  will.  In  the 
&oe  of  this  redtal  it  seems  to  me  that  it  cannot  be 
held  that  there  was  an  intention  to  make  past  charges 
a  ground  of  forfeiture.  Any  such  supposed  intention 
is  directly  negatived.  There  is  no  obligation  laid 
upon  the  nephew  to  apply  the  money  which  he 
obtained  from  his  uncles  in  paying  off  the  prior 
charges.  If  those  charges  formed  a  ground  of  for- 
feiture then  the  life  interest  of  the  nephew  ceased  the 
moment  it  arose  and  the  covenant  never  became 
operative. 

With  regard  to  the  costs  I  think  that  the  incum- 
brancers should  add  their  costs  of  the  action,  including 
the  costs  of  apx>eal,  to  their  securities.  This  is  the 
general  rule  when  a  case  of  disputed  priorities  arises 
oat  of  the  acts  or  conduct  of  the  mortgagor.  The 
plaintiff  offered  to  redeem  before  suit,  but  he  confined 
his  offer  to  the  origiual  advance  by  the  uncles.  He 
withdrew  his  o£fer  oy  claiming  priority  in  his  state- 
ment of  claim.  Still  he  asked  to  have  the  priorities 
ssoertained  and  offered  to  redeem  if  he  had  not  the 
first  seoQiity. 

As  to  the  olaim  of  the  defendant  Temple  who 


ioins  in  the  appeal,  the  facts  are  not  sufficiently 
before  us  to  enable  us  to  decide  anything  specifically 
as  to  his  rights.  By  his  defence  he  submitted  to  act 
as  the  Qourt  should  direct.  The  question  (if  it  arises) 
between  him  and  the  uncles  as  to  their  right  to  tack 
as  against  him  their  subsequent  advances  will  depend 
on  the  time  when  he  first  gave  notice  of  his  security. 
But  any  such  question  is  one  between  co-defendants, 
and  therefore  one  which  the  court  does  not  decide  at 
the  trial  unless  it  involves  any  right  of  the  plaintiff, 
which  is  not  the  case  here,  or  unless  the  defendants 
concur  in  asking  for  a  decision.  Any  question 
between  the  nodes  and  the  trustees  of  the  settlement 
as  to  the  uncles'  right  to  tack  their  advances  made 
after  the  loth  of  February,  1897,  as  against  the 
trustees  is  also  a  question  between  co-defendants,  but 
it  may  not  be  improper  to  state  my  opinion  that 
those  advances  clearly  have  priority  over  the  settie- 
ment. 

The  order  will  be  to  the  following  effect:  The 
judgment  of  Kekewioh,  J  ,  should  be  discharged. 
There  must  be  a  declaration  of  the  priority  of  the 
uncles'  security  in  accordance  with  what  I  have  above 
stated.  Then  there  must  be  the  usual  redemption 
decree  ascertaining  what  is  due  to  the  uncles  under 
and  by  virtue  of  their  security  for  their  original 
advance  and  their  subsequent  advances  down  to  the 
Idthof  February,  1897,  including  their  costs  as  mort- 
gagees and  their  costs  of  the  action  and  the  appeal. 
If  the  plaintiff  does  not  redeem  he  will  stand  fore- 
closed, and  Ids  action  will  be  dismissed  in  the  usual 
manner.  In  the  event  of  the  plaintiff  redeeming,  he 
will  have  a  foreclosure  decree  over  against  the  trustees 
of  the  settlement,  the  defendant  Temple,  and  the 
defendant  the  nephew  for  what  the  plaintiff  pays 
to  the  uncles,  and  for  what  is  due  to  him  on  his  own 
security.  Only  one-  time  should  be  limited  for 
redemption,  unless  there  is  special  reason.  If  there 
is  any  special  reason  it  should  be  mentioned  now.  It 
does  not  seem  necessary  to  work  out  the  rights  of  the 
parties  beyond  what  I  have  stated.  Liberty  to  apply 
must  be  reserved,  under  which  a  further  order  can  be 
made  should  it  become  necessary.  There  will,  I 
apprehend,  be  no  difficulty  in  drawing  the  order 
substantiaUy  in  conformity  with  the  above  sketch. 
If  any  difficulty  should  arise  it  may  be  mentioned  to 
the  court  before  the  order  is  passed. 

Vattghan  Williams,  L.J.,  concurred. 

Solictors,  Weekes  &  Co. ;  Mackrell  &  Co.,  for  Wragge 
&  Co,,  Birmingham;  Mann  &  Taylor > 
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Chan.  Div.    1 
Kekewich,  J.  J 

In  re  LAmo. 
LAma  V.  Eabgliffe.  (a.) 

Trustee  —  Investment  —  Loan  to  tenant  for  life  upon 
personal  credit  without  security — Liability  of  trustees. 

Where  the  tenant  for  life  under  a  voluntary  settlement 
made  by  herself  requested  the  trustees  to  exercise  the  power 
which  by  the  settlement  was  given  them  of  investing  the 
fund  upon  personal  credit  without  security,  by  advancing 
the  moneys  to  herself  upon  such  conditions ^ 

Held,  that  the  trustees  were  at  liberty,  in  their  dis- 
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cretion,  to  make  the  advance,  being  satisfied  cf  the  reason- 
able prospect  of  the  moneys  being  recouped, 

Keays  v.  Lane,  3  Ir.  Rep.  Eq.  I,  11  W,  B.  Ch, 
Dig.  168,  discussed  and  distinguished. 

Proposition  in  Leivin  on  Trusts  {Idth  ed.),  p.  336, 
controverted. 

This  was  a  summons  taken  oat  by  Mrs.  Charlotte 
Eliztibeth  Laing,  widow,  asking  that  the  defendants 
A.  N.  Badcliffe  and  H.  F.  A.  Hood,  as  trustees  of  an 
indenture  of  settlement  dated  the  25th  of  March, 
1898,  might  be  at  liberty  to  advance  upon  loan  to  the 
plaintiff,  upon  her  personal  credit  and  without 
security,  the  whole  or  any  part  or  parts  from  time  to 
time  of  the  funds  subject  to  the  trusts  of  the  settle- 
ment. 

The  summons  was  heard  in  chambers. 

The  facts  appear  in  the  judgment  below. 

F.  G,  Champernowne,  for  the  plaintiff. 

W.  S.  Eastwoody  for  infant  defendants. 

Cur.  adv.  viUt. 

Kekewich,  J. — For  a  reason  which  will  presently 
appear,  I  have  thought  it  right  to  give  judgment  in 
court  in  this  case  which  came  before  me  in  chambers. 
It  is  a  summons  by  the  plaintiff  Mrs.  Laing,  and  asks 
for  an  order  that  the  defendants,  the  trustees  of  a 
settlement  of  the  2dth  of  March,  1898,  may  be  at 
liberty  to  pay  her,  upon  loan  and  upon  her  personal 
credit  without  security,  the  whole  or  any  part  or 
parts  of  the  funds  subject  to  the  trusts  of  the  settle- 
ments, and  the  question  is  whether  the  trusts  of  the 
settlement  justify  such  an  order.  The  settlement  was 
made  by  Mrs.  Laing  when  she  was,  as  she  still  is,  a 
widow.  It  was  a  voluntary  settlement,  and  appears 
to  have  been  made  for  the  purpose  of  protecting  the 
settlor  against  the  importunities  of  her  son.  The  sub- 
ject-matter of  the  settlement  was  £750,  which  the 
trustees  are  directed  to  invest  in  their  names  in  one  of 
the  modes  there  mentioned  or  upon  such  personal 
credit  without  security  as  the  ttustees  or  trustee 
shall  in  their  or  his  absolute  and  unoontrolled 
discretion  think  fit.  Then  follows  a  power  to 
vary  the  investments  from  time  to  time  with 
the  consent  of  the  settlor  during  her  life,  and 
after  her  death  at  the  discretion  of  the  trustees 
who  are  directed  to  hold  the  trust  fund  upon 
trust  for  the  settlor  for  life,  then  upon  such  trusts 
as  she  shall  by  will  appoint,  and  in  default  of 
appointment  upon  trust  for  all  or  any  of  the  children 
or  child  of  Aaron  William  Laing,  the  only  son  of  the 
settlor,  who  being  sons  attain  the  age  of  twenty-one 
years,  or  being  daughters  attain  that  age  or  marry. 
There  is  a  power  to  purchase  freehold,  copyhold,  or 
leasehold  hereditaments,  and  to  manage  the  same, 
and  also  a  power  to  purchase  furniture  or  other 
household  effects  for  the  use  of  the  settlor,  or  to  pay 
to  her  for  the  purposes  aforesaid  the  trust  fund  or 
any  part  thereof,  but  so  that  the  purchased  furniture 
and  effects  shall  bo  held  upon  the  trusts  declared  of 
the  trust  fund.  These  powers  are  expressed  to  be 
exercisable  only  during  the  life  of  the  settlor,  and 
upon  her  request  in  writing.  It  is  provided  that  the 
settlor  may  revoke  the  settlement  at  any  time  after 
the  death  of  Aaron  William  Laing.  I  understood  it 
to  be  stated  to  me  in  chambers  that  the  £750  had 
been  invested  in  one  of  the  modes  authorised  by  the 
settlement,  but  I  cannot  find  this  in  the  papers  before 
me,  and  my  judgment  proceeds  on  the  footing  that  this 
is  immaterial,  which  I  think  it  is.  Mrs.  Laing  asks 
the  trustees  to  advance  her  the  whole  £750  without 
security,  and  the  question  is  whether  such  an  advance 
is  authorised  by  the  settlement  or  not.  A  distinction 
was  endeavoured  to  be  drawn  between  an  original 


investment    and    a  change    of   investment,  on  the 
ground  that  the  latter  required  the  conseut  of  the 
settlor,   and  that  she   coutd    not    properly  oonsent 
to  a  change  resulting  in    an    advance    to  henelf, 
and  reference  was  made   to  Harrison   v.   Thaitm, 
4  Jur.  K.   S.   550,   6  W.  B.  Ch.  Dig.  77.     I  fnl 
to  see  what  bearing  that  case  hus  on  the  present,  or 
to  find  any  reason  why  the  tnistees  should  not  resiizs 
an  existing  investment  and  advance  the  mcmey  to  ths 
settlor  with  her  consent,  if  in  truth  they  could  h%Te 
advanced  it  before  investment.    The  diitincBion.  as 
already    stated,    is    tn    my  mind    immateriil.    The 
question  whether  an  advance  to  the  lady  is  within  the 
powers  of  the  settlement  6r  not.  is  one  of  a  different 
character.    If  no  authority  had  been  referred  to,  I 
should  have   had   no  hesitation   in   sajing  that  it 
was    authorized,    but    reference   was    m<ide    to  a 
passage  in    Lewin   on   Trusts    (10th   ed.)   p.   335, 
which    is   adverse   to   this    view,    and   it   was  for 
this  reason  that   I  determined  to    give  judgmeot 
in    open   court.     The   statement  in  Lewin  is  thii: 
**Ana  trustees  having  a  power  with  the  conseotof 
the    tenant  for   life  to  lend    on  personal  secority. 
cannot    lend   on  personal   security    to    the   teosnt 
for  life  himself."      In  support  of   this  propoattioG 
a  note  refers  to    Keays  v.   Lane,  3    Ir.  Bep.  £q., 
17  W.  B.  Ch.  Dig.  168,  p.  I.     The  note  also  mention 
that  a  tenant  for  life  whose  oonsent  v%  necessary  to 
the  exercise  of  a  power  for  sale    by  trustees  may 
purchase  from  the  trustees.   This,  no  doubt,  is  correct, 
aa  will  be  seen  from  the  case  of  Dicconson  v.  Talboi^  19 
W.  B.  138,  L.  B.   6  Ch.  App.  32,  but  the  sugges- 
tion is  that  the  advance  on  personal  secarity  is  not 
governed  by  the  same  considerations.    My  opimoa 
apart  from  authority  being  what  I  have  already  men- 
tioned, I  must  examine  the    authority  cited  to  see 
whether   it  supports  the    proposition  in   the   text 
Keays  v.  Lane  was  a  suit  against  a  trustee  charging 
him  with  breach  of  trust  by  lending  part  of  the  tmst 
funds  to  the  tenant  for  life.      The   breach  of  truss 
and  the  liability  of  the  trustee  for  it  was  admitted, 
and  the  question    of    substance    was    whether  th« 
trustee    was  entitled    to    impound    for    his  benefit 
the  interest  of  the  tenant  for  life  at  whose  instaaoe 
and  for  whose  benefit  the  breach  of  trust  had  b^m 
committed.      The    Lord    Chancellor    held    that  the 
trustee  was  so  entitled,  and  in  truth  for  the  pteaeot 
purpose  there  is  nothing  more  in  the  case.    It  was 
argued  by  the  counsel  for  the  petitioners  that  the 
trustees  committed  a  breach  of  trust  in  lending  part 
of  the  trust  fund  to  the  tenant  for  life,  and  that  such  a 
loan  was  not  authorized  under  the  power  to  invest  oa 
personal  security.      The  Lord  Chanceilor  does  not 
expressly  notice  this  argument.    I  do  not  think  be 
can  be  taken  to  be  referring  to  it  when  he  says,  on 
p.  6.  that  the  breach  of  trust  consisted  in  the  odlmg 
in  of  the  trust  fund  of  £5,000  in  the  year  18i5,  and 
putting  it  out  not  on  proper  security,  but  as  a  loan  to 
Samud  Keays,  who  had  the  life  interest  in  it,  and  on 
whose  insolvency  in  1849  it  became  lost  and  irreoofer- 
able;  nor  can  I  see  that  the  authorities  cited  bj 
counsel  in  support  of  that  argument  (to  which  I  hate 
referred)  do  really  support  it.    The  truth  is  that  tba 
real  breach  of  trust  was,  and  was  admitted  to  be,  the 
advance  to  a  man — ^namely,  Samuel  Keays,  the  tenant 
for  life,  who,  if  not  in  embarrassed  oircumstanoss  si 
the  time  of  the  advance,  was  at  any  rate  a  man  of  no 
means,  or  one  to  whom  such  an  advance  could  not 
prudently    be    made.      The   advance    on   pwtonal 
security  there  authorized  was,  like  the  advance  oa 
personal  security  here,  treated  by  the  settiemoit  as  a 
mode  of  investment,  and  it  was  not  intended  that  the 
trastees  should  pay  the  trust  money  away  to  tha 
tenant  for  life  or  anyone  else  without  a  ronsoDsMs 
expectation  of  recovering  it  when  wanted,  «Dd  in  Ibst 
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case  the  fcnutees  took  a  bond  from  Samuel  Keays  with 
ft  polioy  of  assmnnce  on  hiB  life  as  collateral  security. 
It  would  be  going  too  far  to  say  that  Samael  Keays' 
tenancy  for  life  or  its  determinable  character  had 
sothing  to  do  with  the  decision  in  that  case,  for  it 
certainly  had  ;  bnt  on  the  other  hand  I  do  not  think 
tiiat  it  is  a  sufficient  or  indeed  any  authority  for  the 
proposition  in  Lewin  on  Trusts. 

Biaing  uncontrolled  by  authority,  and  seeing  no 
objection  on  principle,  I  hold  that  the  trustees 
are  at  liberty  to  advance  the  whole  or  any  part 
of  the  trust  propetry,  whether  in  their  hands 
iiiTested  or  with  the  consent  of  the  settlor  obtained 
by  realizing  investments,  to  her  on  her  personal 
aecnrity.  This  answers  the  question  asked  by  the  sum- 
mons in  one  sense;  that  is,  expresses  the  opinion  by  the 
eourt  that  the  trustees  are  at  liberty  to  advance  the 
tmit  fund,  realizing  investments,  if  necessary,  for 
that  purpose,  to  the  tenant  for  life  on  her  personal 
•eoority,  that  is,  a  bond  or  note  of  hand,  if  they  think 
fit.  This,  however,  I  understand,  will  not  content  the 
trustees,  who  wish  to  know  not  only  whether  they  may, 
if  they  think  fit,  but  whether  they  ought  under  the 
drcmustanoes  of  the  case  to  make  the  advance.  In 
tbiB  case  I  am  not  prepared  on  the  present  materials 
to  answer  the  question.  There  is  evidence  directed  to 
»how  that  it  is  to  the  advantage  of  the  family, 
including  in  that  term  all  that  can  in  any  event 
derive  taiefit  from  the  settlement,  that  the  advance 
should  be  made,  but  I  am  by  no  means  sure  that  such 
evidence  can  properly  be  regarded,  and,  at  any  rate, 
I  am  not  disposed  to  give  much  weight  to  it.  An 
advance  on  personal  security  differs,  of  course, 
materially  from  an  investment  in  any  other  of  the 
modes  authorized  by  the  settlement  and  strictly 
it  is  not  an  advance  on  security  at  all.  Never- 
theless, I  think  that  what  is  contemplated  is  an 
advance  by  way  of  loan  with  the  prospect 
of  the  money  being  repaid  and  being  hereafter  avail- 
able for  the  beneficiaries  under  the  settlement.  It 
was  neglect  in  this  respect  which  constituted  a  breach 
of  tmst  in  Keays  v.  Lane,  and  the  trustees  of  this 
settlement  would,  I  thmk,  be  guilty  of  a  breach  of 
trust  if  they  advanced  the  money  to  the  tenant  for 
life  without  being  satisfied  that  sooner  or  later  it 
would  be  recouped  to  the  settlement,  or  at  least  there 
was  a  reasonable  prospect  of  this  being  done.  For 
this  purpose  it  would,  of  course,  be  necessary  to  con- 
ader,  not  merely  the  present  position  of  the  tenant 
for  life,  bnt  also  whether,  by  means  of  the  proposed 
advance,  she  would  probably  improve  that  position 
and  make  it  more  likely  that  she  would  be  responsible 
for  such  a  sumu  The  evidence  does  not  go  to  this.  If 
the  trustees  are  willing  to  make  the  investigations 
themselves,  and  forming  their  own  conclusion  to  act 
on  their  own  responsibility,  there  is  no  occasion  for 
me  to  do  more  than  say  that  they  are  at  liberty  to 
make  the  advance  out  of  the  trust  fund  if  they  think 
fit,  bnt  if  they  desire  my  sanction  they  must  produce 
further  evidence  on  the  lines  above  indicated,  and  the 
summons  must  be  adjourned  for  further  hearing  in 
diaoibers  on  that  point.  The  costs  of  the  tenant  for 
hfe  and  the  trustees,  to  be  taxed  between  solicitor  and 
ohent,  must  in  any  event  come  out  of  the  tmst  fund. 

SolicitorB,  Eaddiffet  Oator,  &  Hood, 
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In  re  An  Arbitration  between  David  and 

Matthews,  (a.) 

Partnership— Sale  of  huainesa  to  aurviving  partner — 
•*  Effecta  and  aecuritiea  " — Goodwill. 

Co-partner  a  carritd  on  buaineaa  under  the  atyle  of 
L,  &  Z).  until  1876,  whm  L.  ditdn  D,  then  entered  into 
a  partnerahip  with  M,,  under  articlea  which,  inter  alia, 
provided  that  the  buaineaa  ahould  he  carried  on  under  the 
old  atyle  of  L.  &  D.,  and  that  in  the  event  of  the  deceaae 
of  either  partner  the  aurvivor  might  purchaae  the  whole 
buaineaa,  and  for  auch  purpoae  a  general  account  of  the 
firm^a  property  ahould  he  made,  including  all  the  **  effecta 
and  aecuritiea,**  and  the  value  thereof  ahould  be  calculated 
aa  at  the  date  of  auch  deceaae. 

Upon  the  death  of  D.,  tJie  parties  interested 
appointed  the  aame  peraon  to  be  arbitrator  and 
appraiaer,  and  thia  peraon  atated  a  apecial  case  to 
the  court  under  sediofi  19  of  the  Arbitration  Act, 
1889,  for  a  decision  aa  to  whether  he  ought  to  include  the 
goodwill  of  the  firm  in  hia  valuation,  and,  if  ao,  what 
ivaa  the  proper  footing  on  which  to  value  it. 

Held,  that  the  goodwill  ought  to  be  included  in  the 
valuation,  and  that  it  ought  to  be  valued  on  the  footing 
that,  if  it  were  aold,  the  aurviving  partner  would  be  at 
liberty  to  carry  on  a  rival  buaineaa,  but  would  not  have 
the  right- to  aolicit  cuatomera  of  the  old  firm,  or  carry  on 
buaineaa  under  the  atyle  of  the  old  firm. 

The  law  with  regard  to  the  diepoaal  of  goodwill  on  the 
diaaolution  of  a  partnerahip,  and  aa  to  aurviving  or 
continuing  partner^a  right  to  aet  up  a  rival  buaineaa, 
diacuaaed  and  explained. 

Special  case  under  section  19  of  the  Arbitration 
Act,  1889. 

M.  Letricheux  and  Edmond  David  carried  on  busi- 
ness in  Swansea  as  coal  merchants  and  commission 
agents  under  the  style  of  Letricheux  &  David  up  to 
the  death  of  Letricheux  in  December,  1876. 

Edmond  David  then  took  into  partnership  B.  J. 
Matthews  under  articles  dated  the  2drd  of  March, 
1877.  The  old  style  of  Letricheux  &  David  was  con- 
tinued. Article  8  provided  **  that  in  case  of  the  death 
of  one  of  the  partners  a  ecmeral  account  of  the  posi- 
tion shall  be  made,  including  all  effects  and  securities 
of  whatsoever  nature  that  they  possess,  and  the  value 
of  such  effects  and  securities  be  estimated  as  at  the 
date  of  such  decease.  Two  appraisers  shall  be 
appointed  to  fix  the  value  of  the  effticts  and  securities, 
one  by  the  surviving  partner  the  other  by  the  lawful 
heirs  of  the  deceased,  and  if  these  two  do  not  agree 
thoy  must  appoint  a  third  ][>er8on,  whose  decision  shall 
be  final." 

The  partnership  created  by  the  articles  of  the  23rd 
of  March,  1877,  was  continued  and  renewed  as  pro- 
vided for  in  those  articles  and  expired  on  the  death 
intestate  of  Edmond  David,  in  March,  1896. 

Soon  after  this  it  was  a^eed  between  his  widow 
and  administratrix,  LouiM  David,  and  Richard  John 
Matthews  that  one  B.  G.  Oauker  should  act  as  sole 
appraiser  under  article  8,  and  subsequently  it  was 
also  agreed  that  he  should  also  act  as  sole  arbitrator 
in  accordance  with  article  10. 

Before  him,  on  behali  of  the  deceased  partner's 
administratrix,  it  was  <x>ntended  that  the  business 
had  a  goodwill  and  tha  t  it  ought  to  be  included  in 
the  valuation,  and  evidoaoe  was  tendered  as  to  whether 
or  not  it  was  the  custom  of  the  trade  to  value  good- 
will as  between  the  i.-epresentatives  of  a  deceased 

^  111  —       ■  -  ^ 

(a.)  Beported  by  BuAUBoh  B.  Phillpotts,  Esq., 
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partner  and  a  surviving  partner ;  bat  this,  with  oer- 
tain  other  evidence,  the  arbitrator  refused  to  receive. 

On  behalf  of  the  continuing  partner,  B.  J.  Matthews, 
it  was  contended  that  there  was  no  goodwill,  and,  even 
if  there  was,  it  oagbt  not  to  be  v^lusd. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Whether  under  article  8  the  arbitrator  ought  to 
consider  the  question  of  goodwill,  and,  if  any,  valae 
it  as  attached  to  the  business  at  the  date  of  the  death 
of  David. 

(2)  Whether  or  not  in  considering  the  question  of 
goodwill  he  should  appraise  the  value,  if  any,  thereof 
on  the  footiufr  that  if  it  were  sold,  B.  J.  Matthews 
would  be  at  liberty  to  carry  on  a  rival  business  but 
without  any  right  to  solicit  any  person  who  was  a 
customer  of  the  old  firm  prior  to  the  death  of 
Edmond  David  to  continue  to  deal  with  the  said 
B.  J.  Matthews  or  not  to  deal  with  the  purchaser; 
and  whether  or  not  he  should  appraise  sucdi  value,  if 
any,  on  the  footing  that  if  it  were  sold,  the  said  B.  J. 
Matthews  would  Dot  be  entitled  to  carry  on  business 
under  the  name  of  Letricheuz  &  David  or  on  what 
other  footing  he  should  appraise  such  value,  if  any. 

(3)  Whether  the  evidence  tendered  was  rightly 
refused. 

Farwdl,  Q,C,,  and  Napier^  for  Madame  Louise 
David. 

Christopher  Jamesy  for  B.  J.  Matthews. 

CW.  adv*  vnU. 

Jan.  24.— BoMBR,  J.— With  regard  to  the  first 
question  submitted  for  my  opinion  I  do  not  think 
there  is  any  real  difiicalty.  Artide  8  of  the  partner- 
ship agreement  constituted  in  substance  a  contract 
for  sale  of  the  partnership  assets  to  the  surviving 
partner.  This  being  so,  then  on  principle,  and  on 
the  authorities  dted,  I  am  of  opmion  that  as  the 
goodwill  formed  part  of  the  effects  of  the  partner* 
ship  at  the  death  of  Edmond  David  it  ought  to  be 
valued.  The  authorities  were  so  fully  cited  and  dis- 
cussed in  the  recent  case  of  Jennings  v.  Jennings,  46 
W.  B.  344,  [1898]  1  Ch.  378,  before  Stirling,  J.,  that  I 
need  not  again  review  them.  And,  indeed,  I  do  not 
suppose  that  the  surviving  partner  in  the  case  before 
me  would  admit  that  the  share  or  interest  of  the  de- 
ceased partner  in  the  goodwill  had  not  passed  to  him, 
bearing  in  mind  what  the  effect  of  such  an  admission 
might  be.  I  ought,  perhaps,  to  add,  with  reference 
to  an  argument  adduced  to  me  based  on  the  special 
provisions  of  article  9  of  the  partnership  agreement, 
that  I  cannot  gather  from  that  article  tnat  the  share 
of  profits  payable  to  the  representatives  of  the 
deceased  partner  was  given  in  lieu  or  payment  of 
that  partner's  share  of  goodwill.  The  more  natural 
inference  is  that  the  smure  of  profits  was  given  in 
lieu  of  interest  on  the  deceased  pcurtner's  portion 
allowed  to  remain  in  the  business. 

With  regard  to  the  second  question  I  feel  more 
difficulty.  I  think  that  the  g^K>dwill  ought  to  be 
valued  on  the  footing  of  the  consideration  A  what  its 
value  would  have  been  to  the  partnership  if  there  had 
been  no  contract  between  the  partners  that  the  sur- 
viving partner  should  purchase  the  shu«  of  the 
deceased  partner  in  the  partnership  e£feots  and  securi- 
ties, and,  therefore,  on  the  footing  that  if  it  were  sold 
the  surviving  partner  would  be  at  liberty  to  carry  on 
a  rival  business ;  but  also,  I  think,  on  the  footing 
that  he  could  not  use  the  name  of  the  partnership 
firm  of  Letrioheux  &  David,  and  would  not  have  the 
right  to  solicit  the  old  customers  of  the  firm.  I  will 
tMe  the  case  of  a  partnership  of  the  ordinary  kind 
determined  by  the  death  of  one  partner,  and  will 
consider  what  the  rights  of  the  deceased  partner 
would  be.    The  goodwill  of  the  basinets  would  be  an 


asset,  and  might  well  be  the  most  valuable  asset  of  the 
partnership.    Hie  executors,  therefore,  in  the  absmee 
of  special  provisions  in  the  partnership  contract,  would 
be  entitied  to  require  that  the  goodwill  should  be  sold 
together  with  the  other  assets  for  the  purposes  of  dtfi- 
sion  between  the  executors  and  the  surviving  partner; 
if  the  surviving  partner  refused  to    carry  out  this 
implied  contract,  then  the  executors  could  by  sn 
action  in  the  Chancery  Division  obtain  an  order  for 
the  sale  of  tiie  goodwill  under  the  direction  of  ths 
court.    This  is  now  well  settied,  though  at  one  time 
it  was  considered  and  had  been  decided  (see  HaiwmtmA 
V.  Douglas,  5  Yes.  539)  that  the  goodwill  survived  for 
the  benefit  of  the  living  partner.     And  in  the  mesa- 
time  pencUng  the  sale  I  think  the  surviving  partner 
would  not  he  allowed  to  appropriate  to  himself  tiie 
goodwill  which  belonged  to  the  partnership  (see  for 
example  the  case  of  Turner  v.  Major,  10  W.  B.  243, 
3  Qiff  442).    In  that  case,  which  was  one  of  dissdb- 
tion  by  agreement  between  living  partners,  then 
was  a  special  agreement  that  the  goodwill  shoold 
be  sold.     But  I  can  see  no  difference  in  principle, 
as  far   as  concerns   the  point   I  am    now  deafiog 
with,  between  a   special  contract  that   the  good- 
will should  be  sold  and  the  contract  implied  hy 
the  court  in  ordinary  cases  of  partnership :  see  also 
Taylor  T.  NeaU,  37  W.  B. .  190,  39  Ch.  D.  588.    In 
the  case  of  Lewis  v.  Langdon,  7  Sim.  421,  there  are 
some  observations  by  Shad  well,  V.C.,  which  woold 
seem  to  imply  that  he  regarded  a  surviving  partnw  as 
b^g  under  an  oUigation  to  the  legal  personal  repre- 
sentatives of  a  deceased  partner  to  preserve  the  good- 
will, but  those  observations  must,  I  think,  be  regarded 
as  based  on  the  above-mentioned  case  of  Hamnumd 
V.  Douglas,  which  at  that  time  was  probably  regarded 
as  representing  the  law  on  the  subject  of  goodwill. 
If,  then,  it  is  not  permissible  for  a  surviving  partner 
to  appropriate  to  lumself  the  goodwill  of  the  partaer- 
ship  busmess,  it  follows  that  he  ought  not  to  do— and 
in  case  of  necessity    would   be  restrained  by  ^e 
court,  pending  a  sale  of  the  goodwill  for  the  benefit 
of  the  partnership,  from  doing — any  act  in  excev  of 
his  rights  which,  if  not  stopped,  would  enable  him  to 
obtain  the  goodwill  or  any  part  of  it.    For  example, 
though  a  surviving  partner  is  within  his  risfats  in 
carrying  on  a  similar  or  rival  business,  he  could,  in  >nT 
opinion,  be  restrained  from  oarryiuff  on  that  rival 
business  in  the  name  of  the  partnenmip  firm  so  as  to 
lead  to  the  belief  that  he  wa^  carrying  on  the  partner- 
ship business,  or  so  as  otherwise  to  M»propriate  to 
himself  the  goodwill  of  that  business,    lu  saying  tini 
I  am  not  considering  special  cases  of  difficulty  whioh 
might  arise  if  the  name  of  the  surviving  partner 
was  exactiy  the  same  as  that  of  the  paitnenhip  flim 
and  he  was  doing  nothing  else  which  might  mjaie 
the  goodwill  beyond  carrymg  on  a  similar  homm 
in  his  own  name,  but  I  am  deaJing  only  with  ordinaiy 
cases.      With  reference  to  certain  cases  whioh  at  iM 
sight  might  appear  to  oonfiiot  with  the  view  I  have 
expressed,  it  will  be  found  on  examination  that  those 
cases,  so  far  as  not  overruled,  do  not  really  oonfliet 
I  need  not  again  refer  to  the  cases  of  Hammond  v. 
Douglas  and  Lewis  v.  Langdon,  or  refer  in  detail  to 
cases  or  observations  in  cases  (as  in  Bohertmm  v. 
Quiddington,  28  Beav.  529)  based  on  the  erroneons 
supposition  that  Hammond  v.  Dowlas  was  a  binding 
authority.    As  to  the  case  of  Webster  v.  WebtUr,  3 
Swans.  490  n.,  that  was  not  one  where  the  exeootott 
of  the  deceased  partner  were  seeking  to  protect  the 
goodwill,  but  was  an  application  by  them  to  restrsiB 
the  surviving  partner  £rom  using  the  name  of  the 
firm   based  merely  on  the  ground   (obvionaly  vn^ 
tenable)   that   thereby   the  estate  of   the  deceased 
partner   might   be   made   liable.     With   regard  to 
the  oase  of  Banks  v.  Qihson,   Id  W.  B.   1012,  Si 
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BeftT.    566,    it   was   one,    accordiog    to    the   view 
of  the  judge  who  decided  it,  where  co-partners  had 
agreed  on  dissolntion  to  divide  the  assets,  including 
the  goodwill,  so  as  to  allow  either  partner  to  use  the 
name  of  the  partnership  firm.     I  Imow  of  no  other 
case  bearing  on  the    point  which  calls  for  special 
comment.     It  is  true  that  I  cannot  find  any  case 
directly  establishing  the  right  of  the  executors  of  a 
deoeaaed  partner,  in  order  to  protect  the  goodwill,  to 
ao  injunction  to  restrain  the  surviving  partner  from 
cariying  on  business  in  the  name  of  the  partnership 
finn.    But  that  is  not  extraordinary  when  it  is  con- 
sidered that  up  to  comparatively  recent  times  it  was 
oooaidered  that  the*  right  to  the  goodwill  belonged  to 
the  surviving  partner,  and  that  it  is  only  receutly  that 
the  importance  of  goodwill  and  the  necessity  of  pre- 
Ycnting  its  improi>er  appropriation  has  been  fully 
recognized,  and  I  may  refer,  as  illustrating  this,  to 
the  very  recent  important  decision  of  the  House  of 
Lords  in  the  case  of  Trego  v.  Hunt,  44  W.  B.  225, 
[1895]  A.  C.  7.    And  bearing  in  mind  that  in  ordinary 
cases  of  dissolution  of  partnership  by  death  of  one 
partner  there  is  implied  a  right  to  have  the  good- 
will sold,  which  would  have  to  be  carried  out  by  an 
assignment  of  the  goodwill  to  the  purchaser;  it  is 
pertinent  to  refer  to  what  James,  L.J.,  said  in  Levy 
T.  Walker,  27  W.  E.  370,  10  Ch.  D.  436,  that  without 
any  doubt  on  his  part  the  assignment  of  the  good- 
wDl  of  a  business  conveyed  the  right  to  use  the  name 
of  the  business  sold,  and  the  exdueive  right  to  use 
that  name  as  between  the  vendor  and  purchaser  of 
that  business. 

It  further  appears  to  me  to  follow,  that  in  con- 
sidering the  value  of  the  goodwill  it  should  be 
appraised  on  the  footing  that  the  surviving  partner 
vould  not  be  at  liberty  to  solicit  the  customers  of  the 
old  firm;  for  if  the  goodwill  had  been  sold  in  the 
ordinary  way  on  the  death,  and  had  been  assured  to 
the  purchaser,  it  is  clear  since  the  case  of  Trego  v. 
Bunt  that  the  surviving  partner,  who  would  have 
heen  one  of  the  vendors,  could  not  injure  the  good- 
will sold  by  soliciting  the  customers  of  the  old 
firm.  'And  see  the  case  of  Jennings  y.  Jennings, 
above  referred  to,  and  while  referring  to  that  case 

1  desire  to  add  a  few  observations  on  the  point 
mentioned  by  Stirling,  J.,  at  pp.  389  and  390  of 
the  report  of  that  case  which  occasioned  him  some 
doubt.  In  cases  of  sale  of  a  business  by  the  court 
lor  the  purpose  of  winding  up  a  partnership,  it  has 
heen  the  practice  to  provide  by  the  particulars  of  sale 
that  the  sale  would  not  prevent  the  persons  previously 
interested  in  the  business  or  their  representatives 
from  carrying  on  a  like  business.  But  that  provi- 
oon  is  inserted  whether  the  dissolution  of  partnership 
occurs  by  the  death  of  a  partner  or  in  the  lifetime  of 
all  the  partners.  And  the  reason  of  its  insertion  is 
to  prevent  a  purchaser  being  misled  into  supposing 
that  he  is  buyinir.  or  that  the  vendors  are  going  to 
sell  to  him,  anything  beyond  what  would  be  implied 
by  the  law  by  an  assignment  of  the  goodwill  of  the 
OQsineis :  see  the  observations  of  Turner  and  Knight- 
Bmoe,  L.JJ.,  in  Johnson  v.  Htlleleyy  13  W.  B.  38, 

2  De  G.  J.  &  S.  446.  The  provision  is  not  in- 
tended to  give  any  right  to  the  partners  or  their 
representatives  to  appropriate  to  themselves  the 
hottfit  of  the  goodwill  which  has  to  be  sold.  It 
merely  points  out,  so  as  to  prevent  any  mistake  or 
misundrratanding,  that  the  sale  of  the  goodwill  of 
a  business  does  not  in  itself  prevent  vendors  from 
earrying  on  a  like  business ;  but  the  provision  does 
not  provide,  and  is  not  intended  to  provide,  that 
the  like  business  may  be  carried  on  by  the  vendors 
m.  a  manoer  incompatible  with  their  position  as 
vendors.  For  example,  in  case  of  a  sale  on  dissolu- 
ikin  between  two  living  partners,  whose  names  differ 


from  the  name  under  which  the  partnership  business 
had  been  carried  on,  the  provision  in  question  would 
not  entitle  either  partner  to  carry  on  a  like  business  in 
the  partnership  name  so  as  to  lead  to  the  belief  that 
the  business  was  the  same  as  or  a  continuation  of  the 
partnership  business.  And  in  the  same  way,  in  my 
opinion,  the  provision  would  not  entitle  one  of  the 
partner  vendors  to  injure  the  goodwill  sold  by  solicit- 
ing the  customers  of  the  partnership  firm. 

With  regard  to  the  case  of  Pearson  v.  Pearson, 
32  W.  B.  1006,  27  Ch.  D.  145,  also  referred  to 
by  Stirling,  J.,  in  Jennings  v.  Jennings^  if  the 
whole  of  the  agreement  in  question  in  that  action 
be  looked  at,  and  the  circumstances  under  which 
it  was  entered  into  be  considered,  I  think  it  is 
cleitr  that  the  parties  must  have  intended  that  the 
defendant  should  be  authorized  to  carry  on  business 
in  the  same  way  as  any  stranger  might  do,  and 
certainly  that  was  the  view  that  was  taken  by  the 
CJourt  of  Appeal,  and  upon  which  its  decision  was  based. 

Before  parting  with  the  case  which  I  have  now  to 
decide,  it  appears  to  me  that  there  is  another  and  a 
shorter  way  of  dealing  with  it  which  leads  to  the 
same  conclusions  as  those  above  pointed  out.  By  the 
partnership  agreement  Edmond  David  and  B.  J. 
Matthews  contracted  that  the  partnership  assets, 
which  would  include  the  goodwill,  should  on  the 
death  of  one  be  sold  to  the  survivor.  For  the 
purpose  of  valuing  the  goodwill,  no  difference 
can  properly  be  drawn  between  a  contract  to 
sell  to  one  of  the  partners  and  a  contract  to  sell  to  a 
stranger.  If  the  partners  had  contracted  that  on  the 
death  of  one  the  goodwill  should  be  sold  to  a  stranger, 
the  stranger  buymg  and  taking  an  assignment  of  the 
goodwill  would  have  been  entitled  to  prevent  the 
survivor  of  the  partners  from  carrying  on  a  like 
business  in  the  name  of  the  firm  ''Letricheux  & 
David,'*  and  from  soliciting  the  customers  of  the  firm. 

With  regard  to  the  third  question  submitted  for  the 
opinion  of  the  court,  it  is  clear  that  the  arbitrator 
was  right  in  not  receiving  the  evidence  mentioned  by 
him. 

Solicitors,  Riddell,  Vaizey,  &  Smith,  for  W.  Robinson, 
Smith,  Son,  &  Lewis,  Swansea;  Paid  K  Vanderpump 
&  Eve,  for  Ingledew,  Sons,  dt  Vanderpump,  Swansea. 


Q.  B.  Div.  1  P  b   13. 

(Lawrance  and  Channell,  JJ.)  j 

Beg  v.  Justices  cf  Buokinohamshire.  (a.) 

Vaccination — Justices— Certificate  of  conscientious  ohjec- 
tion— Evidence— Certificate  of  the  birth  of  the  child — 
Vaccination  Act,  1898  (61  db  62  Vict.  c.  49),  s.  2. 

Justices  have  power  to  make  a  rule  that  they  will  not 
entertain  an  application  /or  a  certifi>cate  of  conscientious 
objection  under  section  2  of  the  Vaccination  Act,  1898, 
unless  and  until,  where  it  is  possible,  a  certificate  of  the 
birth  of  the  child  in  respect  of  whom  the  application  is 
made  is  produced  to  them. 

Bule  nisi  calling  on  the  justices  for  the  county  of 
Buckingham  to  show  cause  why  they  should  not  hear 
and  determine  an  application  for  a  certificate  under 
section  2  of  the  Yaocination  Act,  1898. 

On  the  16th  of  November,  1898,  Arthur  Bedford 
applied  to  the  justices  for  a  certlfioate  of  conscientiotis 
objection  under  section  2  of  the  Vaccination  Act, 
1898,  in  respect  of  his  two  children.  He  was  asked 
if  he  produced  the  certificates  of  the  birth  of  the 
children.    He  did  not  produce  such  certificates,  but 

tendered  him«elf  and  his  wife  to  give  evidence  as  to 

■■ 

(a.)  Beported    by  0.    G.   Wilbraham,    Esq., 

Barrister-at-Law. 
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the  births  of  the  children.  He  also  produced  the 
children  themselves.  He  was  thereupon  told  that  the 
application  would  not  be  granted  unless  and  until  the 
birth  certificates  were  produced. 

Two  similar  applications  had  been  made  by  the 
applicant  upon  two  previous  occasions  in  respect  of 
the  same  children,  both  of  which  applications  had 
been  refused  by  the  justices,  and  for  the  same  reason. 

Both  the  cluldren  were  bom  before  the  12th  of 
August,  1898,  the  date  of  the  passing  of  the  Yacoina- 
tiou  Act,  1898.  I 

The  justices  in  an  affidavit  filed  by  them  stated  that 
at  a  meeting  of  the  justices  they  had  made  a  rule 
that  no  application  for  a  certificate  under  nection  2  of 
the  Vaccination  Act  would  be  entertained  by  them 
unless  and  until  a  certificate  of  the  birth  of  the  child 
in  respect  of  whom  the  application  was  made  were 
produced  to  them. 

Section  2  of  the  Vaccination  Act,  1898,  provides  as 
follows:  *'(1)  No  parent  or  other  person  shall  be 
liable  to  any  penalty  under  section  29  or  section  31  of 
the  Vaccination  Act,  1867,  if  within  four  months 
from  the  birth  of  the  child  he  satisfies  two  justices, 
or  a  stipendiary  police  magistrate,  in  petty  sessions, 
that  he  conscientiously  believes  that  vaccination 
would  be  prejudicial  to  the  health  of  the  child,  and 
within  seven  days  thereafter  delivers  to  the  vaccina- 
tion officer  for  the  district  a  certificate  by  such 
justices  or  magistrates  of  such  conscientious  objection. 
(2)  This  section  shall  come  into  operation  on  the 
passing  of  this  Act,  but  in  its  application  to  a  child 
born  before  the  passing  of  this  Act  there  shall  be 
substituted  for  the  period  of  four  months  from  the 
birth  of  the  child  the  period  of  four  months  from  the 
passing  of  this  Act." 

Schulteaa  Young,  in  support  of  the  rule. — ^The  evidence 
tendered  by  the  applicant  was  the  best  evidence  of 
the  facts  of  the  births  of  the  children.  The  justioes 
had  no  power,  under  the  Act  of  1898  or  other  «?ise,  to 
make  a  rule  requiring  the  production  of  a  birth 
certificate.  The  children  having  been  bom  before  the 
lOch  of  OctobfT,  1898,  and  the  application  having 
been  made  within  four  months  from  that  date,  it 
became  immaterial  to  pro^e  the  precise  date  of  the 
birth  of  the  children.  The  effect  of  the  rule  made  by 
the  justices  i»  to  impose  upon  all  applicants  for 
a  cd'tificate  the  cost  of  obtaining  a  birth  certificate. 

Lawbanoe,  J. — This  rule  must  be  discharged.  The 
justices  have  adopted  by  far  the  most  convenient 
manner  of  dealing  with  these  applications  in  requiring 
the  production  of  a  certificate  of  the  birth  of  the 
child.  The  birth  certificate  so  produced  would  refer 
to  the  birth  of  the  child  in  respect  of  whom  the 
application  was  made,  and  then  there  could  be  no 
doubt  in  respect  of  what  child  the  application  was 
made  and  the  certificate  under  section  2  of  the  Act 
granted.  It  is  of  great  importance  that  the  child 
should  be  identified  both  for  uie  purpose  of  preparing 
the  certificate  and  for  the  purposes  of  any  future 
proceedings  taken  in  respect  of  the  child  to  whom  it 
refers. 

Channell,   J. — I  am  of  the  same  opinion.    The 

t'ustices  are  entitled  to  require  a  certificate  of  the 
»irth  of  the  child,  and  to  make  a  rule  to  that  effect, 
unless  some  reason  is  shown  why  such  certificate 
should  not  or  could  not  be  given.  Thev  require 
such  certificate  for  the  purpose  of  drawing  up  a 
proper  order.  If  an  application  were  made  in  respect 
of  a  child  which  wafi  never  registered  or  in  respect  of 
a  child  bom  out  of  the  coxmtry,  it  is  not  suggested 
that  the  production  of  a  birth  certificate  would  be 
required. 

Bule  dUchargtd, 

Solicitor  in  support  of  the  mlei  AUbone^  GheTertom. 


(Lawranoe  and  Channell,  JJ.)  j  •   >    • 

Beg.  v.  Justices  of  Lonpon.  (a.) 

Po(yr  raU — Non-payment — Issue  of  distress  twnrmrf— 

Right  of  appeal. 

No  appeal  lies  from  the  order  of  a  magittrate  direcU^ 
a  distress  warrant  to  issue  for  non-payment  of  poor 
rates. 

Bule  nisi  to  the  justices  of  London  in  quarter  sessiou 
to  hear  an  appeal  by  tiie  Palmerston  Publishing  Go. 
riimited)  against  an  order  of  the  justices  of  the 
Strand  division  issuing  a  warrant  to  levy  by  distrm 
and  sale  of  the  goods  of  the  company  for  non-pay- 
ment of  certain  parochial  rates. 

The  justices  had  refused  to  hear  the  appeal  on  the 
ground  that  there  was  no  right  of  appeal  from  in 
order  of  justices  issuing  a  distress  warrant  for  non- 
payment of  rates. 

43  Eliz.  c.  2,  s.  6 :  "  Provided  always  that  if  uy 
person  or  persons  shall  find  themselves  grieved  with 
any  sess  or  tax,  or  other  act  done  by  the  said  ohnroh- 
Wflotlens,  and  other  persons,  or  by  tiie  said  jn8tic«s  of 
the  peace,  that  then  it  shall  be  lawful  for  the  jttstaces 
of  peace,  at  their  general  quarter  sessions,  or  the 
greater  number  of  them,  to  make  such  order  therein  tf 
to  them  should  be  thought  convenient ;  and  the  sune 
to  conclude  and  bind  all  parties.*' 

17  Qeo.  2,  c.  38,  s.  4:  "In  case  any  petscm  or 
persoos  shall  find  him,  her,  or  themselves  aggrieved 
by  any  rate  or  assessment  made  for  the  relief 
of  the  poor  ...  or  ...  by  any  neglect, 
act,  or  thing  done  or  omitted  by  the  churchwarden! 
and  overseers  of  the  poor,  or  by  any  of  his  Majesty's 
justioes  of  the  peace ;  it  shall  and  may  be  lawful  for 
such  person  or  persons  ...  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace." 

Section  7  :  "  And  for  the  more  effectual  levying 
money  assessed  for  the  relief  of  the  poor,  be  it  enadid 
by  the  authority  aforesaid,  that  the  goods  of  anr 
person  assessed,  and  refusing  to  pay,  may  be  levied 
by  warrant  at  distress,  not  only  in  the  place  for  which 
such  assessment  was  made,  but  in  any  other  pboe 
within  the  same  county  or  precinct ;  and  if  sufficient 
distress  camiot  be  found  within  the  said  county  or 
precinct  .  .  .  such  goods  may  be  levied  in  sock 
other  county  or  precinct  by  virtue  of  such  wanant 
and  certificate ;  and  if  any  person  shall  find  him  or 
herscdf  aggrieved  by  such  distress  as  aforesaid,  it  sball 
and  may  be  lawful  for  such  person  to  appeal  to  the 
next  general  or  quarter  sessions  of  the  poaoe  for  the 
county  or  precinct  where  such  assessment  was  made, 
and  t^e  justices  tiiere  are  hereby  reqiiired  to  hear  sad 
finally  determine  the  same." 

J.  P.  Grain  showed  cause  against  the  rule. 

J.  B.  MaUhews  in  support  of  the  rule. 

The  following  cases  were  referred  to  in  the  oonnt 
of  the  arguments :  Reg.  v.  Justices  of  JTent,  1^ 
L.  T.  Eep.  672,  16  W.  E.  C.  L.  Dig.  67 ;  Ay.  t. 
Forrest,  3  T.  E.  38 ;  Reg.  v.  Justioes  of  Yorkskiru 
3  T.  E.  776 ;  Reg.  v.  Justices  of  Devon,  1 M.  &  &  411 ; 
Ricardo  v.  Maidenhead  Local  Board  of  HeaUk,  i 
W.  E.  691,  27  L.  J.  M.  0.  73. 

Cur,  euiv.  wtL 
Feb.  10.— ^The  judgment  of  the  court  was  read  I7 

Channbll,  J. — ^In  this  case  Mr.  J.  B.  Matthewi 
obtained  a  rule  nisi  for  a  mandamus  to  the  justioes  of 
the  County  of  Lraidon  sitting  at  the  North  LondoD 
Quarter  Sessions  to  hear  and  determine  an  appeii 

(a.)  Eeported  by  F.  O.  EoBnredif,  Esq.,  Banistei^ 

at-Law. 
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which  they  had  refused  to  hear  on  the  ground  that 

m  their  opinion  there  was  no  right  of  appeal  in  the 

ease.    Cause  waa  shown  against  the  role  being  made 

•bfldate  before  us,  and  we  have  now  to  say  whether 

the  rule  should  be  discharged  or  made  absolute.    The 

appeal  was  against  an  order  of  justices  directing  a 

disbress  warrant  to  issue  for  recovery  of  poor  rates  and 

other  rates.    The  appellants  alleged  that  they  had  not 

been  rated,  and  that  their  name,  so  far  as  it  appeared 

on  the  rate  books  at  all,  had  been  placed  there  subse> 

qaently  to  the  allowance  of  the  rates.     No  distress 

hsd  actually  been  levied,  and  that  being  so  section  7 

of  17  Geo.  2,  c.  38,  could  not  be  relied  on  as  ^ving  a 

light  to  bring  the  present  appeal,  as  that  gave  a  right 

of  appeal  only  to  persons  aggrieved  by  a  distress. 

Mr.  Jiatthews,  in  his  argument  in  support  of  his  rule, 

admitted  that  he  could  not  rely  on  &at  7th  section 

(which,  he  contended,  only  gave  a  right  of  appeal 

where  the  distress  was  levied  outside  the  county),  and 

he  admittpd  that  the  only  statute  he  could  r»»ly  on 

was  the  43  Eliz.  c.  6,  s.  6.     He  further  admitted  that 

he  was  unable  to  find  any  reported  case  in  which 

there  had  been  an  appeal,  successful  or  unsuccesefol, 

imder   43   Eliz.   against   the  issuing  of   a  distress 

warrant.    In  none  of  the  books  of  practice  of  quarter 

sessions   (most   of    which  contain  lists,  purporting 

to  he  exnaustive,  of   all  appeals  which  do  lie  to 

quarter  sessions)  is  there  any  mention  of  an  appeiJ 

against  a  warrant  of  distress.    It  seems  to  us  that 

it  would  be  a  very  strange  thing,  if  there  really 

is  under  the  statute  43  Eliz.  such  a  right  of  appeal, 

that   there   should    b«  no    trace    of    such    a  right 

ia  the  books  during  the  period  of  nearly  300  years 

which  has  elapsed  since  the  statute  passed.      Mr. 

ICatthews'  answer  to  this  was  that  until  the  Act  of 

17  Geo.  2  there  was  no  limit  of  time  for  the  appeal 

against  a  rate,  and  that  in  all  probability  appeals 

were  not  preeented  until  an  effort  was  made  to  levy 

the  money,  and  then  the  appeal  would  be  against  the 

warrant,  the  rule,  and  all  the  proceedings  together. 

Farther,  as  to  the  period  since  17  Geo.  2  he  pointed 

oat  that  an  action  could  generally  be  maintained  in 

the  cases  in  which  accordingto  his  contention  an  appeal 

ky  against  the  warrant,  and  that  most  people  would 

prefer  an  action  in  which  they  got  damages  to  a  mere 

appeal.     There  is  a  good  deal  of  force  in  this,  but  we 

tdnk  it  hardly  accounts  for  the  complete  absence  of 

any  trace  uf  such  an  appeal.     We  think  that  the 

ezpianation  is  this.      The  statute  of  Elizabeth    in 

general  terms  gives  an  appeal  against  any  act  done 

tiy  justiors.     It    does    not,    however,    provide   any 

mactiinery  for  the  making  of  a  rate,  or  for  the  time  or 

Banner   of  any  appeal.    Many  years  seem  to  have 

elapsed  before  any  definite  course  of  procedure  was 

made  obligatory  by  the    Legislature.     Ultimately, 

when  no  doubt  great  diversity  in  practice  had  arisen, 

the  statatea  of   17   Qeo.  2,   c.  3,   and  c.   38    were 

passed,    which    do    provide    some    machinery    both 

for  the  making  of  rates  and  for  the  appeals.    From 

that  time  other  Acts  of  Parliament  have  from  time  to 

time  been  passed  as  to  the  mode  of  making  rates  and 

other  stmiliir  matters.     The  result  is  that,  although 

the  statute  of  Elizabeth  remains  unrepealed,  and  is 

the  foundation    of    the  law  of  rating,  its  general 

provisions  have  been  supeneded  by  the  particular 

provisiona   of  subsequent  legislation.      Just  as   the 

Biaoner  of  making  a  rate,  which  was  left  entirely 

undefined    in   the    statute  of   Elizabeth,   has    been 

defined  by  subsequent  legislation,  so  the  mode,  time, 

and  manner  of  making  the  appeals,  which  in  general 

torms  were  authorized  by  the  statute  of  Elizabeth, 

have  been  defined,  and  at  the  present  time  the  right 

of  appeal  givea  by  the  statute  of  Elizabeth  ensts 

only  in  the  way  denned  by  subsequent  legislation. 

The  mode  of  appealing  against  a  rate  is  well  defined, 


i 


and  need  not  niw  be  considered.  The  mode  of 
appealing  against  the  act  of  justices  in  authorizing 
the  money  to  be  levied  by  distress  is  by  appealing 
under  section  7  of  17  Geo.  2,  c.  38,  against  tbe 
distress.  It  has  been  suggested  that  that  section  does 
not  cover  the  whole  ground,  as  it  only  gives 
a  right  of  appeal  where  the  distress  is  outside 
the  place  of  assessment,  and  that  it  presupposes 
the  existence  of  a  right  of  appeal  when  tbe 
distress  is  within  the  place  of  assessment,  and 
that  that  appeal  must  be  under  43  Eliz. 
We  do  not  thiuk  that  is  so.  Section  7  refers  to 
distress  first  in  the  place  of  assessment ;  secondly,  out- 
side that  place  but  within  the  same  county  or 
precinct ;  thirdly,  outside  the  county.  It  goes  on  to 
say  that  any  person  aggrieved  by  *'  suc^  distress  as 
aforesaid "  may  appeal.  We  think  that  means 
aggrieved  **  by  any  such  distress  as  aforesaid,*'  and  is 
not  confined  to  *'  such  distress  as  last  aforesaid." 
There  is,  therefore,  an  appeal  under  this  section 
whenever  a  distress  is  levied,  either  in  the  place  of 
assessment  or  elsewhere,  but  of  course  there  is  no 
appeal  under  it  against  the  mere  act  of  issuing  the 
warrant  unleis  it  is  followed  up  by  distress.  This 
enactment  appears  to  u)  to  define  the  mo  le  of  appeal- 
ing against  the  distress  warrant  and  to  prevent  an 
appeal  unless  there  had  been  a  distress.  We  were 
referred  to  a  case,  Reg,  v.  Justices  of  Devon^  1  M.  &  S. 
411,  as  showing  that  when  an  appeal  was  given 
against  the  act  of  justices  (as  in  the  Highway  Act, 
13  Geo.  3,  c.  78,  which  was  the  matter  to  be  con- 
sidered in  that  case)  tbe  appeal  might  lie  against  the 
warrint  for  the  distress.  The  case  itself  does  not  even 
show  that.*  Lord  Ellenborough's  judgment  seems  to 
treat  it  as  possible,  but  what  he  tield  was  that  there 
was  no  real  grievance  until  the  distress,  consequently 
that  an  appeal  within  four  days  after  the  distress 
though  more  than  four  days  after  the  warrant  was 
within  four  days  of  the  cause  of  complaint,  and  Lord 
Eilenborough  pointed  out  that  although  a  warrant 
issues  there  may  never  be  a  levy,  and  therefore  no 
real  grievance.  That  case  does  not  really  help  the 
appellant  in  this  c^se. 

The  case  of  Reg,  v.  Justices  of  Kent,  16  L.  T. 
Rep.  672,  15  W.  K.  C.  L.  Dig.  67,  was  also  quoted. 
That  was  an  appeal  under  17  Geo.  2,  c.  38,  s.  7,  and 
it  only  decided  that  there  could  be  no  appeal  under 
that  section  on  grounds  applicable  to  an  appeal 
against  the  rate.  The  decision  is  not  that  no  appeal 
lay  under  that  section  when  the  distress  was  iu  the 
place  of  assessment,  and  it  does  not  seem  to  us  that 
either  judge  thought  that  was  so.  We  think  that  we 
cannot  hold  there  is  now  au  appeal  under  43  Eliz., from 
a  justice  issuing  his  warrant  to  levy  a  rate,except  under 
the  conditions  and  in  the  manner  provided  for  by 
subsequent  statutes,  that  is,  after  his  distress  has  been 
levied.  This  seems  outinJy  in  accordance  with  all 
recorded  practice.  In  the  present  case  the  warrant 
was  issued  to  levy  general  district  rate  and  sewers 
rate  as  well  as  poor  rate,  but  no  argument  was  ad- 
dressed to  us  showing  any  special  right  of  appeal  as 
to  these  rates,  and  it  seems  that  they  are  r^tes  leviable 
by  statute  under  one  warrsnt,  which  if  necessary  is  to 
be  treated  as  if  there  were  separate  warrants,  and 
which  also  are  subject  by  statutes  18  &  19  Vict.  c. 
120,  s.  161,  amongst  other  things,  to  the  same  right 
of  appeal  as  in  the  case  of  poor  rate.  The  inclusion 
of  these  rates,  therefore,  does  not  alter  the  matter. 
Mr.  Matthews,  in  arguing  in  support  of  the  rule, 
suggested  that  the  facts  of  the  present  case  showed 
how  desirable  it  was  that  there  should  be  an  appeal. 
That  may  be  so,  but  as  an  appeal  to  quarter  sessions 
is  entirely  statutory,  it  has  little  if  any  bearing  on  tha 
question  we  have  to  decide.  What  we  hold  simply  is 
tbat  the  appeal  is  premature  before  levy,  and  having 
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regard  to  the  facts  stated  in  the  affidavits  in  this  case, 
it  is  unlikely  that  if  those  facts  cannot  be  altered 
there  ever  vnUl  be  any  levy  on  this  warrant.  If  those 
facts  are  true  there  was  no  jurisdiction  whatever  to 
issue  the  warrant,  and  all  concerned  in  the  levy 
(except  perhaps  the  subordinate  officers)  would  be 
liable  to  an  action  if  |they  act  on  it  In  the  result  we 
come  to  the  conclusion  that  the  quarter  sessions  were 
right  in  refusing  to  hear  this  appeal,  and  the  rule  for 
a  mandamus  must  be  discharged. 

Solicitors,  H»  C,  Barker  <fc  Son ;  L  C*  <b  W,  leaacaon. 


Q.  B.  Div.  1  T^„  iq 

(Day  and  Lawrance,  JJ.)  J  •'*^-  ^^• 

Yabbicom  (Appellant)  v.  KiNO  [Beapondent).  (a.) 

Local  government — Bye^laws — No  power  to  set  aside — 

Buildings, 

A  local  authority  empowered  to  make  hye-laws  is 
bound  hy  those  bye-laws,  and  has  no  power  to  sanction 
building  plans  not  in  accordance  with  them.  They  have 
no  dispensing  power,  and  any  purported  approval  of 
plans  contravening  such  bye^laws  is  inoperative  and 
invalid.  The  approval  must  be  a  lawful,  and  not  a 
mere  a4:tual,  approval. 

Case  stated. 

At  a  petty  sessions  at  Bristol,  an  information  was 
preferreidontheSOth  of  March,  1898,  by  Thomas  Henry 
X  abbicom,  the  appellant,  against  Edward  King,  the 
respondent,  under  section  35  of  the  Bristol  Improvement 
Act,  1847,  charging  that  the  respondent  unlawfully 
did  erect  a  certain  house  contrary  to  the  provisions  of 
the  said  Act  inasmuch  as  he  omitted  to  bmld  a  parapet 
to  the  said  house. 

The  facts  proved  at  the  hearing  were  as  follows : 

The  house  mentioned  in  the  said  information  was 
erected  by  the  respondent  at  Bell-  hill,  in  the  parish 
of  St.  George  in  the  city  and  county  of  Bristol,  at  a 
date  subsequent  to  the  31st  of  October,  1897,  being 
the  date  of  the  commencemeot  of  the  Bristol 
Corporation  Act,  1897. 

Prior  to  the  commencement  of  the  Bristol  Corporation 
Act,  1897,  the  parish  of  8t.  George  was  situate  in  the 
urban  district  of  8t.  George  in  the  county  of 
Gloucester,  but  by  the  provisions  of  that  Act  the  said 
parish  became  part  of  the  city  and  county  of  Bristol. 

The  said  house  was  one  of  a  continuous  row  of 
houses,  and  the  walls  separating  the  said  houses  from 
the  adjoining  houses  on  either  side  were  party  walls. 

The  respondent  had  not  erected  parapet  walls  on 
the  said  party  walls,  aod  had  not  carriea  up  the  said 
party  walls  above  the  roofs  of  the  said  adjoining  houses. 

The  said  house  was  erected  in  accordance  with  a 
plan  deposited  by  the  respondent  with  the  Urban 
District  Coimcil  of  St.  George  before  the  12  th  of  June, 
1896.  The  said  plan  did  not  comply  with  the  26th  of 
the  bye-laws  made  imder  section  157  of  the  Public 
Health  Act,  1875,  and  then  in  force  in  the  urban 
district  of  St.  George,  in  that  it  showed  that  the  party 
walls  of  the  said  house  were  not  intended  to  be  carried 
up  above  the  roofs  of  the  said  adjoining  houses  as 
required  by  the  said  bye-law ;  but  notwithstanding 
such  non-compUanoe  the  said  urban  district  councu 
purported  to  approve  the  said  plan  on  the  12th  of 
June,  1996,  which  approval  was  endorsed  on  the  said 
plan  as  follows : 

*'  Saint  George  Urban  District  Council, 
''  Plan  approved  June  12th,  1896. 

*'  (Signed)  A.  G.  Ye&bier, 

**  Presiding  Chairman." 

^^^^^^——^■^ — 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister- 

at-Law. 


The  Bristol  Improvement  Act,  1847,  enacts  si 
follows : 

Section  35.— And  be  it  enacted  that  all  lepsnfts 
side  walls  or  party  walls  shall  be  well  and  dosalj 
lined  up  to  the  under  side  of  the  slates  upon  the  roof 
of  the  bidlding,  and  the  parapets  of  the  height  sDd 
thickness  as  specified  for  party  walls  shall  be  built  on 
such  side  walu  or  party  walls. 

Section  37.— And  be  it  enacted  that  every  psnpafc 
wall  and  every  party  wall  hereafter  to  be  efected 
within  the  city  and  county  shall  be  carried  up  at  lestt 
two  feet  above  the  slates  or  other  covering  of  tbe 
roofs  of  the  premises  adjoining. 

The  aforesaid  bye-laws  of  the  urbui  district  of 
St.  George,  dated  the  4th  of  November.  1885.  whiflii 
were  admitted  in  evidence,  although  objected  to  bj 
the  respondent,  provide : 

Section  26. — ^Every  person  who  shall  erect  a  nsv 
building  shall  cause  every  party  wall  of  such  bnildiiig 
to  be  carried  up  nine  inches  at  the  least  in  thickiMM: 
(1)  Above  the  roof  flat  or  gutter  of  the  highflit 
building  adjoining  thereto  to  such  height  as  will  givv 
in  the  case  of  a  building  of  the  warehouse  class  or  o( 
a  public  boilding  a  distance  of  at  least  three  feet, 
and  in  the  case  of  any  other  building  a  distance  of  st 
least  fifteen  inches  m(>asured  at  right  angles  to  Sis 
slope  of  the  roof  or  above  the  highest  part  of  ucf 
flat  or  gutter,  as  the  case  may  be. 

The  Bristol  Corporation  Act,  1897,  enacts  ss 
follows : 

Section  15.^ All  bye-laws,  rules,  and  regulatiaoi 
and  all  orders  (other  than  precepts)  made  hj 
the  urban  district  councUs  or  the  local  anUioritiei 
respectively  (so  far  as  they  relate  to  the  added  ares] 
imder  any  Act  of  ParUunent  and  in  force  st  tks 
commencement  of  this  Act  are  hereby  annulled,  bat 
all  penalties  incurred  thereunder,  and  all  forfeitani 
which  have  ensued  by  reason  thereof,  may  be 
enforced  and  recovered  by  the  corporation  in  13e» 
manner  and  in  all  respects  as  the  same  respedivdiy 
might  have  been  enforced  and  reoovbred  by  tiis 
respective  councils  and  local  authorities  as  the  ease 
maybe,  in  case  this  Act  had  not  been  passed,  sad 
sheJl  be  carried  by  the  corporation  to  the  credit  of 
the  district  fund.  Provided  that  all  plans  of  nsv 
streets  and  of  new  buildings  within  the  added  ares 
approved  by  the  urban  district  councils  or  the  load 
authorities  respectively  before  the  commencement  of 
this  Act  shall  be  valid  for  the  period  of  two  yesn 
after  that  date,  but  at  the  expiration  of  that  jwiod 
'fresh  plans  of  such  new  streets  and  new  bnildiiics  iS 
shall  not  at  that  date  have  been  commenced  shall  be 
deposited  for  the  approval  of  the  corporation,  wbidi 
plans  shall  be  in  conformity  with  the  bye-lavi» 
rules,  and  regulations  in  force  within  the  city. 

Section  30.--(l)  Except  as  by  this  Act  other«i« 
expressly  provided  all  the  jurisdiction,  powen,  rights 
privileges,  authorities,  immunities,  and  duties  of  tbs 
corporation  as  a  mimioipal  body,  and  of  the  ooond 
of  the  existing  city,  and  any  committee  thenof 
acting  in  the  execution  of  such  enaotmAnts  as  arest 
the  commencement  of  this  Act  in  force  within  As 
existing  dty,  and  of  the  corporation  as  the  vbM 
sanitary  authority  for  the  diitriot  or  any  commitIM 
thereof,  shall  extend  to  and  throughout  the  city,  sai 
all  charters  and  enactments  and  all  bye-lawa,  ^^^^^ 
and  regulations,  lists  of  tolls,  tables  of  fees  sai 
payments,  and  scales  of  charges  at  the  commflBOS* 
ment  of  this  Act  in  force  within  and  ap^jUicable  Is 
the  existing  city,  or  to  the  burgesses  or  inhabitMli 
thereof,  shall,  subject  to  the  provisions  of  this  i^ 
extend  and  apply  to  the  city  and  the  inhabitants  sal 
burgesses  thereof,  until  or  except  in  so  far  as  aay  <a 
such  bye-laws,  orders,  regulations,  tolls,  fees,  p>f- 
ments,  or  charges  may  be  repealed  or  altered. 
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The  appellant  oontended  that  on  the  authority  of 
Mcintosh  y.  The  Pontypridd  Improvement  Committee,  8 
TSmes  L.  B.  128, 203,  40  W.  B.  Dig,  128,  the  approval 
by  the  Urban  District  Gonndl  of  St.  Gkorge  of  a  plan 
oontrayening  the  bye-laws  of  the  nrban  district  of 
8t  George  was  a  nullity ;  that  the  proviso  to  section 
15  of  the  Bristol  Corporation  Act,  1897,  applied  to 
cases  where  the  bye-laws  of  the  urban  district  of  St. 
George  differed  from  the  bye-laws,  rules,  and  regula- 
tions in  force  within  the  city  and  preserved  for  two 
yean  the  right  to  build  in  accordance  with  approved 
plans  complyiog  with  the  bye-laws  of  St.  George, 
bat  that  it  did  not  make  valid  a  plan  which  had  been 
illegally  approved ;  that  the  case  must  be  regarded 
as  Siongh  no  plan  had  been  approved  by  the  district 
oonncil ;  that  the  respondent's  house  must  therefore 
comply  with  the  Bristol  Improvement  Act,  1847  ;  and 
that  by  sections  35  and  37  of  that  Act  the  respondent 
vas  obliged  to  erect  parapets  on  the  party  walls  of 
his  house  and  to  carry  up  the  said  party  waOs  at  least 
two  feet  above  the  slates  or  other  covering  of  the  roofs 
of  the  adjoining  premises. 

The  respondent  contended  that  as  the  district 
oonncil  of  St.  George  had  in  fact  approved  of  the 
plan  of  his  house,  he  was  entitled  under  the  proviso 
to  section  15  of  the  Bristol  Corporation  Act,  1897,  to 
boild  the  house  in  accordance  with  the  plan,  and  that 
the  justices  had  no  authority  to  inquire  whether  the 
pkn  did  or  did  not  comply  with  the  bye-laws  of  the 
urban  district  of  St.  George,  nor  whether  the  approval 
of  the  plan  was  or  was  not  valid. 

The  justices  dismissed  the  information,  as  they 
were  of  opinion  that  the  respondent's  construction  of 
section  15  of  the  Bristol  Corporation  Act,  1897,  was 
ooirect. 

They  were  also  of  opinion  that  sections  35  and  37  of 
the  Bristol  Improvement  Act,  1847,  did  not  make  it 
obligatory  to  build  parapets  on  party  walls  of  build- 
ings erected  in  the  city,  but  merely  required  that,  if 
any  parapets  were  buUt,  they  should  be  of  the  height 
sad  thicKTiesB  therein  specified. 

The  question  of  law  arising  on  the  above  statement 
of  facts   was    whether  the  above   construction    of 
eection  15  of  the  Bristol  Corporation  Act,  1897,  and 
Motions  35  and  37  of  the  Bristol  Improvement  Act, 
1847,  was  correct. 

Clavdl  Salter  appeared  for  the  appellant. 

Eldon  Bankes,  for  the  respondent. 

Day,  J. — I  am  clearly  of  opinion  that  the  case  of 
Mcintosh  V.  The  Pontypridd  Improvement  Committee, 
which  is  referred  to  in  the  special  case,  is  not  affected 
snd  controlled  by  these  Acts.  That  case  is  quite  rightiy 
dedded  upon  every  point,  both  on  principle  and  upon 
the  authorities  which  are  referred  to  in  the  judgment 
of  Wright,  J.  It  is  clearly  a  binding  authority  upon 
ns,  and  should  have  controlled  the  magistrates.  I 
quite  agree  with  Mr.  Bankes  that  the  Bristol  Corpora- 
tion are  in  no  better  and  no  different  position  from 
that  in  which  the  St.  George's  people  were  as  to 
soceiciBing  the  authority.  They  are  in  no  better  and 
no  different  position  whatever.  I  am  clearly  of 
opaasm  that  tne  St.  Gteorge's  Urban  District  Coundl 
would  have  been  entitied  at  any  time  to  take 
advantage  of  the  law.  As  decided  in  Mcintosh^ s  case, 
the  bye-laws  have  the  effect  of  law,  which  it  is  not 
within  the  competence  of  any  private  body  or  any 
body  which  exercises  ^uo^t-public  authority  for  the 
tine  being  to  dispense  with.  They  are  no  more 
SDtitled  to  dispense  with  the  law  of  England  than 
pnvate  people  have  power  to  dispense  with  it.  There 
is  no  dispensing  power  whatever.  They  are  bound 
by  the  law  like  everybody  else,  and  they  are  bound 
l^  thar  own  bye-laws,  and  they  have  no  power  at 
aU  to  diapoue  with  these  bye*lawB*    The  Corporation 


of  Bristol  are  not  seeking  to  enforce  any  power 
other  than  the  St  George's  authority  had  power  to 
enforce.  I  am  clearly  of  opinion  that  the  dispensa- 
tion from  the  bye -laws  was  not  operative,  and  that 
the  Bristol  Corporation  were  entitled  to  take  up  the 
position  they  did  and  to  examine  the  question  and 
say  whether  the  building  was  in  accordance  with  the 
bye-laws  or  not.  They  have  gone  into  the  question, 
and  have  come  to  the  conclusion  that  it  is  not  within 
the  bye-laws,  which  had  in  effect  been  dispensed  with 
by  the  local  authority.  The  question  of  their  dispensa- 
tion being  brought  up  for  investigation  by  the  court, 
the  court  ought  to  have  come  to  the  conclusion  that 
the  dispensation  was  invalid  and  not  operative  in  any 
sense  at  all.  It  is  said  that  by  reason  of  section  15 
of  the  Bristol  Corporation  Act,  1897,  the  plans 
having  been  approved  they  are  effective.  That  is 
begging  the  whole  question.  It  says :  '*  Provided 
that  all  plans  of  new  streets  and  of  new  buildings 
within  the  added  area  approved  by  the  urban  district 
councils  or  the  local  authorities  respectively  before 
the  conmiencement  of  this  Act  shall  be  valid  for  the 
period  of  two  years  after  that  date."  That  means 
not  actually  approved,  but  legally  and  lawfully 
approved.  It  does  not  mean  to  give  effect  to  invalid 
din)ensations,  to  invalid  plans,  or  to  plans  which 
violate  the  bye-laws.  All  the  acts  done  under  the 
bye-laws  are  maintained  by  that  section,  but  no  acts 
disapproved  of  by  the  bye-laws  are  rendered  effective 
against  the  bye-laws  or  against  the  statute.  To  my 
mind  the  magistrates  came  to  a  wrong  conclusion  in 
holding  that  section  15  had  any  other  and  different 
effect.  Therefore  the  question  raised  in  this  case  for 
our  opinion  must  be  answered  in  the  negative. 

Lawbance,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  the  approval  mentioiicd  in  section  15  of 
the  Bristol  Corporation  Act  means  a  legal  approval 
by  the  St.  George's  Urban  District  Council.  The 
corporation  had  a  perfect  tight  to  see  whether  the 
urban  district  council  were  acting  under  the  legal 
powers  conferred  upon  them  by  their  bye-laws  when 
they  gave  their  approval  to  these  plans.  I  think  the 
case  is  entirely  decided  by  the  authority  of  Mcintosh 
V.  The  Pontypridd  Improvtments  Committee,  It  is 
absolutely  in  point,  and  the  judgment  of  Wright,  J., 
is  clear  upon  the  point.  He  mentions  two  cases  to 
which  I  have  already  called  attention,  one,  Kerr  v. 
Corporation  of  Preston,  25  W.  R.  265,  6  Ch.  D.  463, 
which  is  strong  to  show  that  a  public  body  which  had 
a  right  to  interfere  could  not  acquiesce  even  if  they 
stood  by  and  knew  that  what  was  being  done  was 
being  done  illegally ;  but  it  is  very  much  stronger 
in  regard  to  acquiescence,  especially  when  that 
acquiescence  is  sought  to  be  used  as  an  estoppel 
against  them.  The  other  case  is  the  case  of  Baxter 
V.  The  Bedford  Corporation,  1  Times  L.  B.  424, 
in  which  the  learned  judge,  Cave,  J.,  several  times 
during  the  course  of  the  case  says  in  effect  '*  I  do 
not  care  what  the  corporation  did,  I  do  not  care  what 
their  officers  did,  they  had  no  power  to  do  it,  there- 
fore if  they  did  waive  their  powers  they  had  no  right 
to  do  so."  If  so,  it  seems  to  me  the  fint  duty  of  the 
Bristol  Corporation  was  to  see  that  the  approval  by 
the  urban  district  council  was  a  legal  one.  There 
can  be  no  doubt  under  the  circumstances  it  was 
illegal,  that  is  to  say,  it  was  contrary  to  their  bye- 
laws,  and  therefore  the  Bristol  Corporation  was  right 
in  the  view  they  took,  and  the  appeal  will  be  allowed. 

Appeal  cUlowed, 

Solicitors  for  the  appellant,  Robins^  Hay,   Waters, 
&  Hay,  for  D,  Travers  Burgee,  Bristol. 

Solioitors  for  the  respondent,  Meredith,  Roberts,  & 
Mills,,  iox  T,  p.  Sibley,,  Bristol^ 
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Deo.  16. 


Q.  B.  Div.  I 

(Wills  and  Bruce,  JJ.)  J 

Chbstbbfield  Brewbry  Co.  {Appdlants)  v,  Com- 
MissiomsBS  OF  Inland  Revenue  {Respondents),  (a.) 

Inland  revenue  —  Stamp  duty — Conveyance  on  sale — 
Contract  for  sale  of  equitaole  interest — Reconstruction 
of  company  in  course  of  winding  up — Agreemejit  for 
transfer  to  new  company  of  shares  in  old  company — 
Declaration  of  trust  of  shares  in  old  company— Stamp 
Act,  1891  (54  &  55  Vict,  c,  39).  ss.  54,  59  (1). 

By  an  agreement  under  seal,  made  between  all  the 
shareholders  in  an  unlimited  company  {which  loas  in 
course  of  being  voluntarily  wound  up)  and  a  new  limited 
company,  it  vjns  agreed  that  the  shareholders  in  Vie  old 
company  should  ^* exchange^*  their  shares  in  that  com- 
pany for  certain  numbers  and  amounts  of  stock  and 
shares  in  the  new  company,  and  thai  tJhe  new  company 
should  also  pay  certain  sums  of  cash  to  the  shareholders. 
The  agreement  also  provided  that,  upon  the  allotme7it  to 
the  shareholders  of  the  old  company  of  the  shares  and 
stock  in  the  new  company,  the  shareholders  should  "  hold 
their  respective  shares  in  the  old  company  in  trust  for  the 
new  company,^* 

Held,  thai  the  agreement  was  a  **  conveyance  on  sale  " 
of  the  shares  in  the  old  company  within  the  meaning  of 
section  54  of  the  Stamp  Act,  1891,  or  a '*  contract  for  the 
sale  of  an  equitable  interest "  in  those  shares  within 
section  59  (I)  of  that  Aci,  and  was  chargeable  with  ad 
valorem  duty  on  the  cash  paid  and  the  shares  and  stock 
allotted. 

Dictum  of  Channell,  J.,  in  W<>st  Loadon  Syndicate 
V,  Commissioners  of  Inland  Reyenue,  [1898]  1  Q,  B, 
226,  at  p.  240,  46  W.  R,  Dig.  74,  approved. 

Case  stated  by  the  Commissioners  of  Inland  Revenue 
under  section  13  of  the  Stamp  Act,  1891. 

An  instrument  was  presented  to  the  commissioners 
uader  section  12  of  the  St  imp  Act,  1891,  for  their 
opinion  as  to  the  stamp  duty  with  which  it  was 
chargeable. 

The  instrument  was  dated  the  4th  of  December, 
1897,  and  was  expressed  to  be  an  agreement  made 
between  seven  persons  (of  whom  two  were  parties  in 
their  individual  capacity  and  also  as  executors 
under  a  will)  described  as  "  of  the  Chesterfield  Brewery 
Co.,  registcored  in  1884  as  an  unlimited  company 
(thereinafter  called  the  '  old  comp  &ny '),  of  the  one  or 
first  part,"  and  the  appellant  company,  incorporated 
in  1897  and  thereinaf tOT  called  the  *  new  company,'  of 
the  other  part,  and  was  under  the  hands  of  the  parties 
of  the  first  part  and  under  the  seal  of  the  appellant 
company.    It  proceeded  as  follows : 

**  Whereas  the  old  company  was  constituted  by  a 
deed  of  settlement  dated  the  25th  day  of  March,  1884, 
and  afterwards  in  the  same  year  registered  as  an 
unlimited  company  under  the  Companies  Acts,  1862 
to  1883,  with  a  nominal  capital  of  £100,000  divided 
into  1,000  shares  of  £100  each.  And,  whereas  800 
only  of  the  said  shares  have  been  issued  and  the  same 
are  all  fully- paid  up  and  are  held  by  the  parties 
hereto  of  the  first  part.  And,  whereas  the  old 
company  is  in  course  of  being  voluntarily  wound  up 
and  the  said  Robert  Fenwiok  Mills"  (one  of  the 
parties  of  the  first  part)  '*  is  the  liquidator  for  such 
purpose.  And,  whereas  the  new  company  has  been 
incorporated  under  the  Companies  Acts,  1862  to  1893, 
with  a  liominal  capital  of  £200,000  divided  into  1,000 
preference  shares  of  £100  each  and  1,000  ordinary 
shares  of  £100  each.  And,  whereas,  it  is  desirable 
that  the  shareholders  in  the  old  company  shall  acquire 
shares  in  the  new  company  in  manner  hereinafter 
provided.    Now  it  is  hereby  agreed  as  follows : 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq., 

Barrister-at-Law. 


'*  1.  The  parties  hereto  of  the  first  part  ihall 
respectively  exchange  their  shares  in  the  old  oompsny 
for  such  number  or  amount  of  fully-paid  up  ordmary 
shares  and  fully-paid  up  preference  shares  in  sod 
debenture  stoc^  of  th^  new  company  as  are 
respectively  set  opposit^^  their  respective  names  in  th« 
schedule  hereto.  The  new  company  shall  also  pay  to 
each  of  the  seven  persons  parties  hereto  (but  as  to  the 
SAid  Richard  Fenwick  Mills  and  William  Fontpr 
Mills  in  their  own  right  only  and  not  in  the  capacity 
o*  executors  under  the  before-mentioned  will)  thesnm 
of  £100  each  in  ca^h. 

**  2.  The  said  deb<»nture  stock  shall  be  part  of  a 
total  issue  of  £100,000  debenture  stock  carrying  interest 
at  the  rate  of  4  per  cent,  per  annt^m  and  be  constitated 
and  secured  in  accordance  with  the  draft  of  a  tniat 
deed  already  prepared  and  approved  of  by  the  parties 
hereto. 

**  3.  When  this  agreement  has  been  filed,  as  below 
mentioned,  the  new  company  shall  allot  to  each  of  the 
parties  hereto  of  the  first  part  the  shares  and  deben- 
ture stock  to  which  they  respectively  are  to  be 
entitle i  as  aforesaid  and  thenceforth  such  respeetiw 
holders  phall  hold  their  respective  shares  in  the  old 
company  in  trust  for  the  new  company. 

'*  4.  Before  issuing  any  of  the  paid-up  shares  afore- 
said the  new  company  shall  cauae  this  ai^reement  to  be 
duly  filed  pursuant  to  section  25  of  the  Companies 
Act,  1867." 

The  instrument  had  been  filed  with  the  Registrar  of 
Jo'nt-Btock  Companies  as  therein  provided  and  tbe 
shares  in  tbe  appellant  company  had  been  allotted  ai 
f  !:lly  paid  to  the  members  of  the  old  company.  There 
had  not  been  any  transfer  of  the  shares  in  the  old 
company  by  the  members  of  that  company  to  tbe 
appellant  company.  The  commissioners  were  of 
opinion  that  the  transaction  effected  by  the  instmmaBt 
was  a  sale  of  the  equitable  interest  in  the  shares  of  tbe 
old  company,  the  consideration  being  a  sum  of  £700 
in  cash  and  the  shares  and  stock  of  the  appeUaat 
company  to  be  allotted  as  fully  paid  to  the  memben 
of  the  old  company,  and  that  it  was  acoordinf^y 
chargeable  with  ad  valorem  conveyance  duty  by 
reference  to  s<Hstion  59  of  the  Btamp  Act,  1891,  upon 
the  cash  paid  and  the  shares  and  stock  allotted.  They 
accordingly  assessed  the  stamp  duty  at  £1,200  <m  the 
instrument,  being  the  €ui  valorem  duty  payable  under 
the  head  **  Conveyance  or  transfer  on  sale"  in  the 
First  Bchedule  to  the  said  Act  at  the  rate  of  5s.  for 
every  £50  of  the  sum  of  £240,000,  being  the  aggre- 
gate of  the  sum  of  £700  paid  in  c^sh  and  of  the 
value  of  the  shares  and  stock  to  be  allotted  as  fully 
paid. 

The  question  for  the  court  was  whether  the  inatra- 
ment  was  chargeable  with  the  duty  of  £1,200,  in 
accordance  with  the  assessment. 

The  following  sections  of  the  Stamp  Act,  1891, 
were  referred  to  during  the  argument : 

Section  54.  '*  For  the  purposes  of  this  Act  the 
expression '  conveyance  on  sale  includes  every  iostra- 
ment  and  every  decree  or  order  of  any  court  or  of 
any  commissioners  whereby  any  property  or  aay 
estate  or  interest  in  any  property  upon  the  mifi 
thereof  is  transferred  to  or  vested  in  a  pnrehwier  or 
any  other  person  on  his  behalf  or  by  his  direction.** 

Section  59  (1).  '*  Any  contract  or  agreement  mad^ 
in  England  or  Ireland  under  seal,  or  under  baad 
only  ...  for  the  sale  of  any  equitable  estate  ff 
interest  in  any  property  whatsoever  .  .  .  shall 
be  charged  with  the  same  ad  valorem  du^,  to  be  paid 
by  the  purchaser  as  if  it  were  an  aotu  J  oonveyaaoe 
on  sale  of  the  estate,  interest,  or  property  oontraetBd 
or  agreed  to  be  sold." 

Theobald  {Upfohn,  Q.C.^  with  himV  for  the  appel- 
lants.— ^The    instrument    is    not    ohargeaUe     with 
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ad  valorem  duty.  It  is  an  agreement  for  the  sale  or 
exchange  of  tiie  shares  in  the  old  company  for  shares 
sod  sfcook  in  the  new  company ;  it  ia  not  an  agree- 
msat  for  the  sale  of  an  equitable  estate  in  the  shares, 
and  therefore  does  not  fall  within  seotion  59  of  the 
Aoi  The  new  company  as  purchasers,  on  payment 
of  the  cash  and  allotment  of  the  shares  and  stock 
aooording  to  the  terms  of  the  agreement,  would  be 
entided  to  have  a  legal  transfer  to  them  of  the  shares 
d  the  old  company.  The  provision  in  clause  3  that 
ifter  snob  allotment  the  parties  of  the  first  part  will 
hold  theb  shares  in  the  old  company  in  trust  for  the 
neir  company  does  not  affect  the  right  of  the  new 
company  to  have  a  transfer ;  it  is  a  superfluous  pro- 
vision,  and  merely  expresses  the  legal  position — viz., 
that  on  payment  of  tiie  purchase-money  the  vendor 
becomes  a  trustee  of  uie  property  sold  for  the 
pnrdhaser.  In  West  London  Syndicate  v.  The  Com- 
mmianere,  [1898]  1  Q.  B.  226,  46  W.  B.  Dig.  74 ; 
the  instrument  bound  the  vendors  in  a  certain 
event  to  execute  a  declaration  of  trust  of 
leuflhold  property,  but  the  Divisional  Court  held 
that  this  did  not  constitute  an  agreement 
for  the  sale  of  an  equitable  interest,  and  on  this  point 
their  judgment  was  upheld  by  the  Court  of  Appeal, 
(uUe,  p.  125,  [1898],  2  Q.  B.  507.  Nor  is  the  instru- 
ment a  conveyance  on  sale  within  the  meaning  of 
seotion  54.  It  does  not  itself  transfer  the  shares 
in  the  old  company  to  or  vest  them  in  the 
new  company ;  thu  is  left  to  be  done  subsequently 
by  a  legal  transfer:  The  Commienonere  v.  Angus 
A  Co.y  38  W.  B.  3,  23  Q.  B.  D.  579.  Every 
sgreement  for  sale  gives  to  the  purchaser  an  equitable 
interest  in  the  property,  but  it  is  not  on  that  account 
a  conveyance  on  nle. 

Sir  B,  B»  Firday^  8,G.  {Danckwerta  with  him),  for 
the  respondents. — ^The  instrument  falls  within  either 
section  54  or  section  59.  The  old  company  was  in 
Tolontaiy  liquidation  and  therefore  (by  section  161  of 
the  Companies  Act,  1862)  the  shares  could  not  be 
translerred  without  the  consent  of  the  liquidator, which 
was  not  eiven ;  B.  F.  Mills,  the  liquidator,  was  a 
party  to  the  instrument  not  as  liquidator  but  in  his 
capacity  of  shareholder.  By  clause  3  the  shareholders 
make  themselves  trustees  of  their  shares  for  the  new 
company;  this  dispenses  with  any  necessity  for  a 
subsequent  transfer,  and  from  the  circumstances 
disclosed  by  the  instrument  it  is  obvious  that  no  such 
transfer  could  have  been  intended ;  and  the  case  states 
that  no  sucdi  transfer  has  in  fact  been  executed.  Tbe 
instrument  oi>eratee  as  a  declaration  of  trust  which 
took  effect  upon  the  allotment  of  the  shares  in  the 
new  compauy,  and  it  ought  therefore  to  be  stamped 
as  a  conveyance  on  sale :  West  London  Syndicate  v.  The 
Commissianers,  [1898]  1  Q.  B.  226,  per  Channell,  J.,  at 
p.  240.  The  decision  of  the  Court  of  Appeal  in  that 
case  also  supports  the  view  that  this  either  effected  a 
ssle  and  transfer  of  the  legal  interest  in  the  shares  or 
was  an  agreement  for  the  sale  of  an  equitable  interest 
in  them* 

7%eohaldt  in  reply. — ^The  statement  in  the  case  that 
there  baa  been  no  transfer  in  fact  is  irrelevant  and  un- 
justifiable. [Wills,  J. — ^No  doubt  what  has  happened 
afterwards  is  unmaterial :  the  instrument  was  charffe- 
aUe  or  not  i:^n  its  execution.  But  how  could  it 
htm  been  intoided  to  transfer  shares  in  a  company 
iriuch  waa  being  extinguished  P]  The  instrument 
must  be  interpreted  according  to  its  terms ;  the  fact  (if 
it  was  so)  that  the  consent  of  the  liquidator  was  ne- 
oessaiy  suid  was  not  given  does  not  alter  the  legal 
position ;  it  cannot  be  assumed  that  his  consent  would 
sot  be  given. 

WnJJB,  J. — I  am  of  opinion  that  the  contention  of 
the  Qrown  in  this  case  is  right.    J  think  that  clause  3  of 


the  instrument  in  question  undoubtedly  contains  a 
declaration  of  trust  creating  an  equitable  interest  in 
the  shares  in  the  old  company.  I  entirely  agree  with 
the  view  expressed  by  my  brother  Channell  in  West 
London  Syndicate  v.  The  Commissioners  (although 
his  remarlcs  on  this  point  were  not  necessary 
for  the  decision  of  tiiat  case),  that  where  an 
instrument  contains  a  declaration  of  trust  which  effects 
a  transfer  of  property  to  the  person  in  whose  favour  it 
is  made  the  instrument  must  be  treated  as  a  conveyance 
on  sale  within  section  54  of  the  Stamp  Act,  1891.  It 
was  argued  that  ^at  view  of  the  effect  of  the  third 
dause  conflicts  with  the  prox>er  construction  of  the 
rest  of  the  instrument ;  but  even  if  that  were  so  I 
cannot  ag^ee  that  clause  3  is  any  the  less  a  declaration 
of  trust.  But  I  go  a  great  deal  further  and  base  my 
judgment  on  a  broader  ground :  the  whole  instru- 
ment— ^nothing  outside  it — must  be  considered  to  see 
what  the  intention  reallv  is.  Now,  it  appears  from 
the  instrument  that  the  old  company  was  in  voluntary 
liquidation,  and  the  dear  intention  seems  to  me  U> 
have  been  that  this  should  be  the  one  instrument  by 
which  the  shares  in  the  old  company  should  become 
vested  in  the  new  company ;  the  declaration  of  trust 
in  the  third  clause  is  in  favour  of  the  new  company, 
not  in  favour  of  the  shareholders  of  the  new  company ; 
it  vests  in  the  new  company  an  equitable  interest 
which  apart  from  that  dause  they  would  not,  qua 
company,  have  had,  for  the  agpreement  in  clause  1  is 
that  the  shareholders  in  the  old  company  should 
exchange  their  shares  for  shares  and  stock  of 
the  new  company.  If  that  exchange  were  carried 
out  the  whole  body  of  shareholders  in  the  new 
company  would  become  the  owners  of  the  sharee 
in  the  old  company ;  that,  of  course,  could  not  have 
becnn  intended,  because  the  shareholders  in  the  two 
companies  were  the  same  persons.  It  is  dear, 
therefore,  that  the  agreement  for  an  exchange  con- 
tained in  clause  1  was  never  intended  to  be  acted 
upon ;  it  is  there  merdy  to  give  an  appearance  of  an 
exchange  to  a  totally  different  transaction.  The 
court  cannot  be  tied  down  by  the  mere  words  and 
refuse  to  dntw  the  obvious  inferences  from  the  facts 
disdosed  by  the  instrument.  The  old  company  was 
being  wound  up,  and  as  soon  as  the  winding  up  was 
complete  it  and  all  its  shares  would  be  extinguished. 
It  is  impossible  to  think  that  it  could  have  been  in- 
tended to  effect  a  transfer  to  the  new  company— that 
is,  to  the  same  persons  as  those  who  hdd  the  shares 
in  the  old  company — of  the  shares  in  the  old  company 
which  existed  merely  for  the  purpose  of  being  ex- 
tinguished. By  the  transaction  effected  by  this  in- 
strument the  new  company  acquired  the  equitable 
iuterest  in  all  the  shares  held  by  the  members  of  the 
old  company  in  consideration  of  certain  cash  pay- 
ments and  the  allotment  of  certain  shares  and  stock 
of  the  new  company ;  if  that  is  not  a  transfer  upon  a 
sale  of  an  equitable  interest  I  do  not  know  what  such 
a  transfer  is.  I  enteitain  no  doubt  that  this  instru- 
ment is  not  only  a  "  conveyance  on  sale"  within  the 
meaning  of  section  54,  but  is  also  a  contract  for  the 
sale  of  an  equitable  interest  within  section  59. 

Brucb,  J. — I  agree.  I  entertain  no  doubt  that 
clause  3  of  this  instrument  operated  as  a  declaration 
of  trust  by  the  shareholders  in  the  old  company  in 
favour  of  the  new  company  of  all  the  shares  in  the 
old  company,  and  that  it  was,  therefore,  a  conveyance 
on  sale  within  the  meaning  of  section  54. 

JudgmeadfoT  tfie  Croum, 

Solicitors  for  the  appellants.  Pilgrim  ds  Fhillips,  for 
Watson,  Esam,  &  Barber,  Sheffield. 

Solidtor  for  the  respondents,  The  Solicitor  oflrda/nd 
Bevenue* 
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atwtt  Of  Appeal. 
(A.L.Sinitii,CoUiiw,»  m^e, 

and  Bomer,  L.J J.)   J 

Hall  v.  Snovdon,  Hubbabd,  &  Co.  (a.) 

FrctcUce — Appeal — Security  for  costs— -Appeal  under 
Workmen's  Compensation  Act,  1897  (60  <&  61  Vid,  c. 
37)_Or<i.  58,  r.  15. 

T?ie  ordinary  rule  of  the  court  thai  the  poverty  of  the 
appellant  is  a  reason  for  ordering  security  to  be  given 
for  the  costs  of  tJie  appeal,  extends  to  appeals  under  the 
Workmen's  Compensation  Act,  1897. 

Original  motion. 

Application  by  the  reepondents  that  the  appellant 
shooid  be  ordered  to  give  seoarity  for  the  costs  of  an 
appeal  from  the  decision  of  the  judee  of  the 
Bloomsbory  County  Court  under  the  Workmen's 
Compensation  Act,  1897. 

The  appellant  was  the  infant  son  of  a  workman 
who  was  Killed  by  an  accident  while  in  the  employ- 
ment of  the  respondents,  and  took  proceedings  by 
his  next  friend  to  recover  compensation  under  the 
Act  of  1897.  The  county  court  judge  gave  jud^ent 
for  the  respondents.  The  application  for  security  for 
costs  was  f oimded  upon  poverty. 

C,  Herbert  Smith,  for  the  respondents. — Poverty 
bemg  admitted,  the  court  will  order  the  appellant  to 
give  security  for  the  costs  of  the  appeal.  The  ordinary 
rule  of  the  court  applies  to  cases  under  the  Workmen's 
Compensation  Act,  1897. 

Bailhache,  for  the  appellants. — If  poverty  is  a  ground 
for  ordering  security  for  the  costs  of  an  appeal  in 
oases  under  the  Workmen's  Compensation  Act,  1897, 
then  nearly  every  appeal  by  a  claimant  under  the 
Act  will  be  stopped,  except  where  the  claimant  is 
backed  by  a  trade  union.  If  these  appealB  went  to 
the  Divisional  Court,  like  appeals  under  the  Employers' 
Liability  Act,  1880,  security  for  the  costs  of  the 
appeal  would  not  be  ordered.  The  fact  that  these 
appeals  come  to  the  Court  of  Appeal  ought  to 
mfuce  no  difEerence,  and  if  the  rule  as  to  security  for 
costs  applies,  a  claimant  will  ba  deprived  of  the 
benedt  of  having  the  decision  of  the  court  upon  what 
may  be  a  very  important  point  of  law.  The  court  in 
its  discretion  will  not  hold  tiiat  mere  poverty  is  a 
''special  circumstance"  within  ord.  58,  r.  15,  in 
appeals  under  the  Act  of  1897.  [A.  L.  Smith,  L.J. 
— ^Why  cannot  the  appellant  proceed  in  formd 
pauperis  P]  That  would  not  be  any  protection  to  tiie 
respondents,  and  an  appellant  may  be  disinclined  to 
proceed  in  formd  pauperis, 

A.  L.  Smith,  L.  J. — In  my  opinion  security  for  the 
costs  of  the  appeal  must  be  gi?en.  The  reasons  for 
that  conclusion  are  these :  The  Legislature  has  speci- 
fied the  county  court  judge,  failing  the  appointment 
of  an  arbitrator,  as  the  person  to  dedde  questions  of 
compensation  under  the  Act  of  1897,  and  has  given 
an  appeal  from  the  county  court  judge  direct  to  this 
court.  While  doing  that  the  Legislature  has  not 
enacted  that  the  ordinary  rule  of  practice  by  this  court 
as  to  ordering  security  for  the  costs  of  an  appeal  is  to 
be  abrogated.  The  ordinary  rule  is  that,  except  in 
applications  for  the  new  trial  of  an  action,  when  the 
respondent  shows  that  the  appellant  will  be  unable 
through  poverty  to  pay  the  costs  of  the  appeal,  if 
unsuccessful,  the  court  will  order  the  appellant  to 
give  security  for  tiie  costs  of  the  appeiaL  I  am 
therefore  of  opinion  that  seoarity  for  costs  should  be 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at- 

Law, 


ordered.  If  the  appellant  is  in  a  position  to  pt 
leave  to  proceed  in  formd  pauperis,  he  need  not  gi?e 
security  u>r  costs;  but  before  he  can  get  snoh  Isife  he 
must  submit  a  case  to  counsel  and  obtain  his  onini(m 
that  there  are  reasonable  grounds  for  an  ^peal,  sod 
this  is  some  protection  to  the  respondsnti.  The 
appellant  must  give  security  for  costs  to  the  amount 
of  £15. 

CoLUVS  and  Bombb,  L.JJ«»  oonoorred. 

Application  granted. 

Solicitors   for   the   appellant,  Biddell,   Vaizetf,  k 
Smith, 

SoUdtors  for  the  respondents,  Marshall  A  fVidAoa. 


From  Q.  B.  Div.  ] 

(Lord  Bussell  of  Billowen,  C.J.,  and  |         Feb.  20, 
A.  L.  Smith  and  Collins,  L.J  J.)       ) 

In  re  An  Abbitbation  bxtwben  thb  Guabdiaks  of 
THB  Boohdalb  Union  and  thb  Guabdiabb  of 
thb  Haslinodbn  Union,  (a). 

Looal  government— Boundariee — AlteraUon  of  tmim 
boundaries — Transfer  of  part  of  a  pariih—Adjad- 
ment  cf  property ^  debts,  and  liabiliHea — Local  Qwenr 
meni  Ad,  1894  (56  (k  57  Vid,  c  73),  m.  36,  68. 

WTiere  an  alteration  is  made  in  the  boundaria  of  tm 
poor  law  unions  by  the  transfer,  by  an  order  of  tkt 
county  council,  under  sedion  36,  sub^eedion  6,  of  t^ 
Local  Government  Ad,  1894,  of  part  of  a  parish  frm 
one  union  to  another,  an  adjustment  of  the  properpf, 
debts,  and  liabilities  can  be  claimed  under  section  68,  si 
bdween  the  two  unions,  and  not  as  bdween  the  wsm 
from  which  the  transfer  is  made  and  the  part  ofik'. 
parish  so  transferred. 

Appeal  from  the  judgment  of  the  Divisioaii 
Court  (Bidley  and  ChanneU,  JJ.),  on  a  case  stated  by! 
an  arbitrator,  reported  [1898]  2  Q.  B.  206,  46  W.  B.^ 
Dig.  108. 

Prior  to  1894  the  township  of  Spotland  was  one  of ' 
the  townships  comprised  in  the  Bodhdale  Union,  nd' 
the  township  of  Neirchurch  was  one  of  the  io\ 
comprised  in  the  Haslingden  Union.  By  an  order 
the  county  council  of  the  county  of  Lancaster,  daUij 
the  28th  of  June,  1894,  a  oertain  portion  of  the  tova-j 
ship  of  Spotland,  being  the  portion  included  in  '^*' 
borough  of  Bacup,  was,  in  pursuanoe  of  the 
Government  Acts,  1888  and  1894,  as  from  the  28Ui 
December,  1894,  amalgamated  with  a  oertain 
of  the  township  of  Newchuroh,  which  formed 
remainder  of  the  borough  of  Bacup,  so  at  to  form 
township  or  parish  for  Poor  Law  purposes 
in  area  with  such  borough  by  the  name  of  the  tovB<; 
ship  of  Bacup.  By  an  order  of  the  same  date 
by  the  joint  committee  duly  appointed  by  the 
county  council  and  the  oonncds  of  the  r 
boroughs  of  Bury,  Manchester,  Oldham,  and 
dale,  the  portion  of  the  new  township  of 
which  formerly  formed  part  of  the  township 
Spotland,  was  in  pursuance  of  the  said  Acts, 
from  the  28th  of  December,  1894,  detaohed 
the  Bochdale  Union,  and  the  whole  of  the 
ship  of  Bacnpwas  included  in  and  beoama  part  of 
Haslingden  Union,  and  it  was  provided  that 
68  of  the  Looal  Government  Act,  1894,  ahoold 
for  the  purposes  of  any  adjustment  which  micht 
requirea  in  consequence  of  the  provisions  ol 
order,  subject  to  tiie  proviso  that  the  arbitrator 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law. 
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ADT  adjustment  between  the  Haslingden  and  Bodh- 
dale  Unions  shonld  have  regard  to  the  large  amount 
of  workhoose  aooommodation  then  proyided  by  the 
Bodkdale  Union  and  to  all  other  special  oiroamstanoes 
of  Boch  last-mentioned  nnion.  These  two  orders  were 
duly  oonfirmed  by  the  Local  Gbvemment  Board  and 
came  into  operation  on  the  28th  of  December,  1894. 
Tb»  gnardians  of  the  Bochdale  Union  gave  notice 
to  the  guardians  of  the  Haslin^en  Union  that,  by 
reason  of  the  detachment  of  the  above-mentioned  part 
of  the  township  of  Spotland  from  the  Bochdale  Umon, 
the  property,  debts,  and  liabilities  of  their  miion  had 
been  affisoted,  and  a  serious  loss  had  been  occasioned 
to  the  union,  and  that  they  were  prepared  to  treat 
with  the  guardians  of  the  Haslingden  Union  for 
the  adjustment  of  the  said  prop^ty,  debts,  and 
liahiTities,  and  as  to  the  jpayment  to  be  made  by 
the  last-mentioned  guardians  in  respect  thereof, 
and  that,  unless  the  last-mentioned  guardians  were 
prepared  to  treat  in  respect  of  the  said  adjust 
ment,  the  guardians  of  the  Bochdale  Union  desired 
that  the  adjustment  should  be  referred  to  arbitration. 
Tb»  question  of  adjustment  was  accordingly  referred 
to  arbitration. 

At  the  hearing  before  the  arbitrator  the  Bochdale 
guardians  contended  that  the  following  matters 
ought  to  be  taken  into  consideration  in  making  the 
adjustment :  (a)  The  amount  of  the  outstanding  loans 
charged  upon  the  common  fund  of  the  Bochdale 
Union ;  (6)  the  exceptional  number  of  paupers 
requiring  relief  in  the  Bochdale  Union  by  reason  of 
the  density  of  population  and  the  situation  of  the 
town  of  Bochdale;  (c)  the  comparative  absence  of 
pauperism  from  the  transferred  portion  of  the  town- 
ship of  Spotland ;  (d)  the  large  amount  of  workhouse 
aocommooation  provided  by  the  Bochdale  Union ;  (e) 
the  nnsuitability  and  unfitness  of  a  great  part  of  the 
Bochdale  workhouse  for  the  purposes  for  which  it 
was  provided ;  (/}  the  loss  of  all  contribution  from 
the  teansferred  portion  of  the  township  of  Spotland 
towords  the  expenses  of  the  guardians  of  the 
Bochdale  Union ;  (g)  the  increase  in  the  rates  leviable 
in  the  remainder  of  the  Bochdale  Union  by  reason  of 
such  transfer. 

On  behalf  of  the  Bochdale  Union  evidence  was 
tendered  that  the  guardians  had  raised  loans  for 
erecting  and  fumiwing  the  workhouse  in  their 
onion,  and  that  large  sums  were,  on  the  28th  of 
December,  1894,  outstanding  in  respect  of  these  loans, 
and  were  charged  upon  the  common  fund  of  the  whole 
union  ;  that  the  town  of  Bochdale  was  comprised  in 
the  Bochdale  Union,  and  had  a  dense  population ; 
and  tiiat  the  rateable  value  of  the  Bochdale  Union 
was,  on  the  28th  of  December,  1894,  £512,399,  and  of 
the  portion  of  the  township  of  Spotland  transferred  to 
the  Haslingden  Union  £33,040.  On  behalf  of  the 
guardians  of  the  Haslingden  Union  it  was  contended 
that  none  of  the  said  matters  were  matters  in  respect 
of  which  the  arbitrator  had  power  to  award  an 
adjustment  as  between  the  Haslingden  Union  and  the 
Bochdale  Union. 

The  arbitrator  was  of  opinion  that  none  of  the  said 
matters  relied  upon  on  behalf  of  the  Bochdale 
guardians  were  matters  for  adjustment  between  the 
said  parties  under  the  said  Acts  and  orders,  and  he 
aoeoraingly  declined  to  receive  tiie  evidence  tendered, 
and  awarded  that  no  adjustment  was  required,  subject 
to  this  case  for  the  opinion  of  the  court. 

The  Divisional  Court  held  that  an  adjustment  was 
required  under  section  68  of  the  Local  Government  Act, 
1894.  and  referred  the  matter  back  to  tiie  arbitrator. 

The  Haslingden  Union  appealed. 

Macmorranf  Q.(7.,  and  C,  A.  Muudl,  Q.C7.,  for  the 
Haslingden  Union. 


Brynmor  Janm,  Q.O.,  and  A.  Glen,  for  the  Bochdale 
Union,  were  not  called  upon. 

Lord  BussELL  of  Eillower',  C.J. — ^In  my  opinion 
the  judgment  of  the  Divisional  Court  is  right  and 
must  be  aflirmed.  I  agree  substantially  with  the 
judgment  of  Channell,  J.,  and  entirelv  with  the 
principle  involved  in  his  judgment.  The  efPect  of  the 
orders  made  in  this  case  is  that  the  respective  boun- 
daries of  the  Bochdale  and  Haslingden  Unions  have 
been  altered  in  such  a  way  that  a  part  of  the  town- 
ship of  Spotiand,  which  was  formerly  comprised  in  the 
Bochdale  Union,  has  been  detached  from  the  Boch- 
dale Union,  and  has  been  included  in  the  Haslingden 
Union.  The  guardians  of  the  Bochdale  Union  there- 
upon alleged  that  the  change  had  worked  to  their 
pecuniary  disadvantage,  and  they  claimed  to  have  an 
adjustment  made  between  their  union  and  the  Has- 
lingden Union.  Two  objections  are  taken  to  this 
claun.  First,  it  is  said  that  if  any  ground  for  adjust- 
ment exists  at  all,  the  adjustment  cannot  be  between 
the  two  unions,  but  between  the  Bochdale  Union  on 
the  one  hand  and  the  separated  portion  of  the  town- 
ship of  Spotland  on  tiie  other.  Secondly,  that  this 
is  not  a  case  for  adjustment  at  all  within  the  Act. 
As  regturds  the  first  objection,  it  seems  to  me  to  be 
impossible  to  give  effect  to  it,  because  there  has 
been  no  addition  to  the  Haslingden  Union  or  separa- 
tion from  the  Bochdale  Uoion  of  any  unit  of  govern- 
ment, or  an^  body  of  persons  representing  any  sort 
of  legal  entity — even  if  that  would  have  made  any 
difference,  as  to  which  I  express  no  opinion — but 
there  has  been  merely  a  portion  of  a  township  cut  off 
from  the  Bochdale  Union  and  added  to  the  Hasling- 
den Union.  It  seems  to  me  that  section  68  of  the 
Local  Government  Act,  1894,  contemplates  that  there 
may  be  an  agreement  for  an  adjustment  between  the 
parties — that  is,  an  agreement  between  two  parties 
capable  of  entering  into  an  agreement,  between  two 
legal  entities — and  it  seems  to  me  impossible  to 
suppose  that  in  such  a  case  as  this  it  was  intended 
that  the  adjustment  should  be  made  between  a 
separated  portion  of  a  township  on  the  one  hand,  and 
the  union  from  which  it  was  detached  on  the  other 
hand.  It  seems  to  me,  therefore,  that  if  there  is  to  be 
an  adjustment  at  all,  it  must  be  between  the  two 
unions. 

Coming  now  to  the  second  objection,  this  depends 
upon  the  proper  construction  of  sections  36  and  68  of 
the  Act  of  1894.  It  is  important  to  see  what  is  the 
scope  of  section  36.  That  section  deals  with  areas 
and  boundaries,  and  by  sub-section  6,  **  where  the 
alteration  of  a  poor  law  union  seems  expedient  by 
reason  of  any  of  the  provisions  of  this  Act,  the 
county  coimcu  may,  by  their  order,  provide  for  such 
alteration  in  accordance  with  section  58  of  the  Local 
(Government  Act,  1888,  or  otherwise,  but  this  provision 
shall  not  affect  the  powers  of  the  Local  Government 
Board  with  respect  to  the  alteration  of  unions."  It 
was  under  that  provision  that  the  order  in  the  present 
case  was  made,  the  effect  of  which  is  to  transfer  part 
of  the  township  of  Spotland  from  the  Bochdale  Union 
to  the  Haslingden  Union.  I  must  next  consider  what 
provision  the  Legislature  has  made  for  the  con- 
sequences ensuing  from  the  carrying  out  of  the  orders 
contemplated  by  section  36.  It  is  conceded  that  there 
are  in  section  36  a  number  of  cases  which  require  an 
adjustment,  and  that  section  68  is  intended  to  apply 
to  such  cases.  In  section  36,  however,  there  is  a 
provision  for  the  delimitation  d  union  boundaries,  and 
section  68,  which  is  a  general  section  applicable  to 
all  cases  in  which  an  adjustment  is  required, 
applies  just  as  strongly  to  the  delimitation  of 
union  boundaries,  where  an  adjustment  may  be  in 
equity  required,  as  to  the  other  cases  in  section  36  to 
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which  it  admittedly  applies.  In  other  words  section 
68  may  apply  to  all  the  cases  which  come  within 
section  36.  It  is  not  necessary  to  say  whether  the 
whole  of  the  laneuage  of  section  68  applies  in  its 
entirety  to  each  of  the  oases  contemplated  by  section 
36.^  Fiobably  the  whole  of  that  language  may  not 
fit  in  with  each  of  the  cases  contemplated  by  section  36. 
Bat  the  qnestion  we  have  to  determine  is  whether  it 
does  not  apply  to  the  present  case.  The  complaint  of 
the  guardians  of  the  Bochdale  Union  is  that  a  portion 
of  a  rateable  area  has  been  taken  from  their  union 
and  transferred  to  the  Haslingden  Union,  the  rate- 
able Talue  of  the  portion  so  transferred  being  £33,040, 
and  that  the  inclusion  of  that  area  in  their  union  was 
a  distinct  advantage  to  them  because  the  area  was  of 
such  a  kind  that,  though  the  rates  were  considerable, 
the  maintenance  of  the  paupers  coming  therefrom 
entailed  a  very  slight  burden  upon  the  rates.  They 
said  that  their  position  would  be  pecuniarily  prejudiced 
by  the  transfer,  and  t^t  the  Haslingi&n  Union 
would  be  the  gainers  thereby,  and  that  therefore 
there  oaght  to  be  an  adjustment.  I  think  that 
Tiew  is  riffht.  I  do  net  go  in  detail  into  the 
particular  heads  of  adjustment  claimed.  I  may  say 
genenftUy  that  the  arbitrator  will  be  entitled  to 
take  into  consideration  on  the  one  hand  the  loss  sus- 
tained by  the  Bochdale  Union  in  oonsf  quence  of  a 
valuable  rateable  area  being  taken  from  them,  andtbe 
relief  caused  to  that  union  by  tJieir  being  freed  from 
the  obligation  to  maintain  the  paupers  coming  from 
the  transferred  area,  and  on  the  other  hand  the  benefit 
to  the  Haslingden  Union  arising  from  the  transfer. 
The  arbitrator  will  then  say  how  far  the  Bochdale 
Union  has  been  pecuniarly  damnified  by  the  transfer. 
For  these  reasons,  I  think  that  the  appeal  should  be 
dismissed. 

A.  L.  Smith  and  Collins,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Bobbins,  Billings,  & 
Co.,  for  T.  H,  Townsend,  Bawtenstall. 

Solicitors  for  the  respondents.    Bower,  Cotton,  (& 
Bower. 


)iv.  ] 

Etigbyand  > 
I,  L.JJ.)     j 


Feb.  8. 


From  Chan.  Div. 
(lindley,  M.B.,  and  Bigby 
Yaughan  Williams,  ^ 

In  re   MoBBis. 
Jambs  v,  London  and  County  Banking  Co.  (a.) 

Bankruptcy — Proof— Bill  of  exchange— Secured  creditor 
— Consolidation  of  debts  and  securities. 

The  holder  of  four  dishonoured  bills  of  exchange  sent 
in  a  prof>f,  in  the  liquidation  of  the  estate  of  a  firm  which 
had  endorsed  each  bill,  for  the  aggregate  amount  of  the 
four  bills  with  noting  expenses.  The  trustee  in  the 
liquidation  had  different  rights  of  indemnity  in  respect 
of  the  four  bills.  In  respect  of  two  of  the  hills  the 
holder  had  received  more  than  20«.  in  the  £  upon  his 
proofs  agaitist  the  various  parties  to  the  said  bills,  but 
the  total  amount  received  by  him  was  considerably  less 
than  the  aggregate  amount  claimed  in  respect  of  the  four 
bills. 

Held  (offirming  Bomer,  J..  46  IF.  E.  627.  [1898]  2 
Ch,  413),  that  the  holder  could  not  be  allowed  to  retain 
the  surplus  beyond  the  amowit  due  on  either  of  the  two 
overpaid  bills,  and  attribute  it  to  payment  of  the  amounts 
due  on  the  other  bills. 

(a.)  Beported  by  W.  Shaltx3R0S8  Goddard,  Esq., 

Burrist<rr-ai-La  ve. 


Defendants'  appeal  from  Bomer,  J.  (reported  46 
W.  B.  627,  [1898]  2  Ch.  413). 

The  question  raised  by  summons  was  whether  s 
creditor  holding  four  separate  bills  of  eocdiange  oooM 
lump  them  together  and  put  in  one  proof  for  ^ 
whole  debt,  or  whether  the  billa  must  be  considBnd 
as  four  distinct  debts,  dividends  (after  nroof)  beiziK 
receiyable  only  for  the  amounts  secured  oy  each  bOl 
respectively.    The  facts  were  as  follows : 

The  defendants  were  at  the  date  of  the  creditor^i 
deed  hereinafter  mentioned,  holders  of  foar  HDs  of 
exchange  hereinafter  referred  to  as  A,  B,  C,  and  D. 
A,  B,  and  C  were  for  £2,000  each,  and  D  for  £1,000. 
A  and  C  were  drawn  by  Job  &  Co.,  in  Newfoondbiid, 
upon  Job  Bros.,  in  Bngland,  payable  to  orda  d 
the  Commercial  Bank  of  Newfoundland,  and  vara 
accepted  by  Job  Bros.  B  and  D  were  drawn  by 
GK)odridge  in  Newfoundland  upon  Bennett  m 
England,  payable  in  like  manner  as  A  and  G,  sod 
were  accepted  by  Bennett.  A,  B,  O,  and  Dwcr 
severally  endorsed  by  the  bank  to  Prowse,  HsU,  4 
Morris,  and  by  them  to  Bidley,  and  by  Bidley  to  tfas 
defendants,  ^  in  the  ordinary  course  and  lor  vslin. 

The  bazik,  Job  Bros.,  Bennett,  and  Goodriiigs 
became  bankrupt  or  entered  ioto  liqaidatLon,  and 
the  defendants  proved  against  their  respective  eststes 
for  the  amounts  due  upon  the  bills  to  whidi  tiny 
were  respectively  parties.  In  September,  1896,  Bidlw 
paid  the  defendants  in  respect  of  tiie  four  biUs 
£615  odd,  forming  part  of  the  estate  of  Prowse,  Hall, 
&  Morris,  which  came  into  the  hands  of  Bidley,  sad 
the  propriety  of  such  payment  was  not  disputed. 

The  plaintiff  was  tiie  trustee  of  a  cremtors*  daei 
entered  into  in  April,  1895,  by  Morri«,  the  debtor 
who  was  the  surviving  partner  of  the  firm  of  ProvH^ 
Hall,  &  Morris.  The  deed  in  i-ffect  provided  fat 
the  distribution  of  that  firm's  assets  as  in  huk- 
ruptcy  among  the  assenting  creditors  iHio  wodd 
have  been  entitled  to  prove  if  the  debtor  bad  best 
adjudicated  bankrupt  as  therein  mentioned.  The 
d^endants  claimed  under  the  deed  against  tki 
estate  of  the  firm  for  the  amount  of  the  four  bills  flC^ 
exchange  with  noting  expenses,  making,  after  ds» 
ducting  the  sum  of  £615  oad,  a  total  of  about  £6,4ML 

Upon  their  proofs  against  the  various  parties  to  Ihs 
bills,  the  defendants  received  amounts  in  respect  U- 
the  bills  B  and  D  exceeding  the  amonnts  doe  on  svli 
bills,  with  noting  expenses  and  interest,  by  £373  odl 
and  £192  odd  respectively.    The  defendants  had 
received  payment  in  f uU  of  either  of  the  bills  A  i 

C,  and  the  whole  amount  received  by  them  was  I 
than  the  whole  amount  due  in  respect  of  the  ftfsr 
bills. 

In  these  circumstances  the  plaintiff  clairsfJ! 
that  the  defendants  were  not  entitled  to  any  f«irthtf 
dividends  from  the  estate  of  Prowse,  Hall,  &  HocAi 
in  respect  of  bills  B  and  D,  and  that  the  sums  sli 
£373  and  £192  should  be  repaid  by  the  d<»feod«iiti11j 
the  plaintiff,  and  that  the  defendants  skiould 
ordered  to  deliver  up  the  bills  to  the  platnti£ 
plaintiff  had  paid  the  defendants  by  way  of  div 
from  the  estate  of  Prowsa,  Htkll,  &  Morris  the 
of  £365  aud  £182  10s.,  in  respect  of  the  hills  B 

D,  but  did  not  know  at  the  time  of  each  payi 
how  much  had  been  received  by  them  in  nsped 
the  bills. 

Bomer,  J.,  held    that   the  defendants    were 
entitled  to  retain  ihe  surplus  beyond  the  amoant 
ou  either  of  the  two  overp&id  bills  and  attrtb^ite  it 
payment  of  the  amoucts  due  on  the  other  bills. 

The  defendants  appealed. 

Neville,  Q.C,  and  Muir  Mackenzie,  tor  the    .^. 
lants,  nsed  the  same  aiguments  as  in  the  coort  bakm 
and  in  addition  cited  the  following  cases :  Er  ;«Hil 
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GOTTBT  OF  APFXAL. 


In  bb  MoBBifl. 


Ck)X7BT  OF  ApFBAIi. 


Giford^  6  Yes.  805 ;  In  re  Joint  Stock  Dtaoaunt  Oo„  18 
W.  B.  102,  L.  B.  5  Gh.  App.  86 ;  Ex  parte  Sammon, 
1  Deac  &  Ch.  564 ;  In  re  JSigginson  and  Dean,  ante, 
p.  286,  [1899]  1  Q.  B.  325.  [Taughaw  Williams. 
L.J.,  rtterred  to  Bobson'a  Lav  of  Bankraptcy  (7th 
ed.),  p.  159,  and  Ex  parte  Reed  and  Bowen,  34  W.  B. 
493,  17  Q.  B.  D.  244.] 

Ltveti,  Q.C.,  and  F.  Thompeon,  for  the  respondent, 
xefeired  to  Ex  parte  Barratt,  1  Gl.  &  J.  327,  and  Paley 
▼.  Field,  12  Ves.  435. 

Mackenzie,  m  reply,  distinguished  Ex  parte  Barratt 
on  the  facts,  as  being  a  bill  paid  in  full  by  one  of  the 
prior  parties  who  was  entitled  to  the  bill. 

LniDLEY,  M.B. — In  this  case  I  think  the  view 
bJran  by  Bomer,  J.,  is  right.  One  cannot  doubt 
that  a]though  this  is  one  proof  for  £6,000  it  is  sub- 
atantially  a  proof  on  four  bills.  It  is  a  mere  matter 
of  convenience  that  they  are  lumped  together.  Under 
ordinary  circumstances,  of  course,  it  does  not  matter 
and  amplifies  aoconnts,  but  it  cannot  alter  the  rights 
of  the  parties. 

Now,  when  we  look  at  these  four  bills  it  appears  to 
me  that  it  becomes  of  some  importance  to  trace  out 
the  persons  from  whom  dividends  have  been  obtained 
in  respect  of  them.     There  are  two  sets  of  bills, 
two  accepted  by  Job  Bros.,  of  liveipool,  and  two 
accepted  by  Bennett.    The  drawers  of  «fob's  bills  were 
Job  Bros.,  of  Newfoundland,  the  drawers  of  Bennett's 
were  Alan  Gbodridg^  &  Go.     All  four  bills  were 
drawn  in  favour  of  the  Gommtrcial  Bank  of  New- 
fonndJand,  and  were  endorsed  by  that  baok ;  all  four 
were  endorsed  by  Prowee,  Hall,   &  Morris,  who  are 
the  persons  claiming  them  now  under  the  creditors' 
deed,  to  Bidley  and  by  Bidley  to  the  London  and 
Gonnty  Bank.    The  London  and  Goonty  Bank  had 
no  daim  at  all  against  the  estate  of  Prowse,  Hall, 
ft  Morris  except  as  the  holders  of  these  bills.    The 
bank  were   not  creditors  on  any  separate   account, 
holdlDg  these  bills  as  collateral  security.    Now,  what 
was  their  right  of  proof  as  against  Prowse,  Hall,  & 
Morris  ?    Their  right  was  to  prove  on  tiie  four  bills, 
and  they  had  no  other  right.    Of  course  it  might 
have  happened  that  there  was  no  necessity  for  keeping 
them  separate,  but  when  yon  consider  that  the  moneys 
have  been  paid  in  respect  of  those  bills  by  difPerent 
people  it  becomes  necessary  to  consider  who  they  are ; 
and  on  looking  at  the  details  you  do  not  find  a  sinsle 
payment  there  by  anybody  except  by  persons  ^o 
were  under  liability  to  Prowse,  Hall,  &  Morris  to  pay. 
Tbke  the  first,  Job  Bros. ;  they  were  either  acceptors 
or  drawers,  I  do  not  know  which,  and  I  do  not  know 
whether  they  were  two  firms  or  one,  but  they  were 
liable  either  as  acceptors  or  drawers.    As  to  Bennett's 
dividends  they   were   acceptors.      Goodridges  were 
drawers  for  Bennetts.    Then  Ridleys — they  paid  out 
of  Prowse,  Hall,  &  Morris's  funds ;  that  counts  for 
nothing,  and  so  you  go  on.      There  is  not  a  single 
payment  made  by  anybody  except  in  diecharge  of  his 
own  obligation  to  the  bankrupt.    Now,  that  being  the 
oaae,  it  does  appear  to  me  to  be  very  extraordinary 
tfaat^  because  the  proof  was  admitted  for  one  sum  of 
£6,1)00  odd  instead  of  four  sums  aggregating  that 
amount,  the  rights  of  the  parties  shomd  be  in  any  way 
altered. 

I  think  Bomer,  J.,  was  right.  We  must  not  be 
mislead  or  misguided  by  the  mere  fact  that  one  proof 
has  been  admitted  and  acted  upon  before  anvthing 
tamed  upon  it;  but  when  we  find  that  the  bank  have 
xeceived  more  than  20s.  in  the  £  on  the  bills  under  a 
mistake,  they  must  account  for  the  excess. 

So  lur  as  the  authorities  go  I  think  Ex  parte 
BamaU  ii  mnbh  nearer  and  more  in  point  than  any  of 
the  other  authorities.  The  appeal  will  be  dismissed 
oosts» 


BiOBY,  L.J. — I  am  of  the  same  opinion. 
I  think  it  is  plain  that  the  proofs  were  four 
separate  proofs  on  four  separate  bills.  We  know 
tbiat  the  only  right  of  proof  they  had  was  on 
these  bills.  They  had  no  choice.  They  could  not 
alter  that  right  by  merely  adding  up  the  figures  and 
lumping  them  together.  Then,  following  Mr.  Muir 
Madrenzie's  argument,  with  which  I  was  much 
struck,  I  do  not  tbink  they  got  one  right  of  property 
in  place  of  one  claim.  But,  of  course,  if  that  be  a 
sound  analogy  they  get  four  rights  of  property  in 
respect  of  four  bills. 

Then  as  regards  the  equity  of  the  matter,  I  do  not 
think  it  can  be  doubted  that  it  was  only  because  they 
added  them  up  and  lumped  them  together  that  they 
made  one  proof ;  and  finally  the  moneys  paid  were,  as 
to  all  but  those  paid  by  Messrs.  Bidley,  in  respect  of 
chums  which  the  t>ankers  would  have  on  the  acceptors, 
drawers,  and  the  prior  indorsees,  all  liable  in  priority  to 
the  bankrupt's  estate.  Messrs.  Bidley  dk  Go.'s 
payments  were  paid  out  of  the  bankrupt's  money, 
and  so  with  regurd  to  all  the  payments.  It  appears 
to  me  all  tiie  payments  have  been  paid  in  respect  of 
obligations  existing  towards  the  oaukrapt's  estate, 
and  as  if  paid  out  of  that  estate ;  and  I  cannot  think 
any  role  of  practice  compels  us  to  disregard  the  true 
facts.  I  agree  that  the  case  of  Ex  parte  Barratt  when 
thoroughly  worked  out  is  an  authority  which  appears 
to  me  to  be  consistent  with  the  other  authorities  and 
to  be  one  that  we  ought  to  follow. 

Vaughan  Williams,  L.J.— I  entirely  agree.     I 
want  to  say,  however,  with  regard  to  proof  on  the 
bankrupt's    estate    that   according   to    bankruptcy 
practice  no   one   is    entitled   or   allowed   to    take 
advantage  of  tiie  form  of  the  proofs.    Here,  supposing 
persons  outside  the  estate  altogether  had  paid  the 
amount  of  these  bills,  the  trustee   in   bankruptcy 
would  not  have  been  entitled  to  make  a  profit  for  the 
estate  out  of  that  fact  and  say  to  his  creditors,  "  You 
have  been  fully  paid  and  therefore  nothing  more  can 
be  paid  in  respect  of  this  debt "  ;  because  the  answer 
to  uiat  would  be  '*  Yes,  but  I  have  been  fully  paid  by 
a  person  who  has  a  right  to  stand  in  my  shoes  " ;  and 
in   those   circumstances    although  the    practice  in 
bankruptcy  may  not  allow  the  person  with  a  legal 
proof  to  receive  more  than  20s.  in  the  £,  and  put  an 
obligation  thereupon  on  the  outsider,  the  person  who 
has  not  proved,  to  come  in  and  prove  in  his  own 
right  and  make  the  daim  in  his  own  right,  yet,  if  the 
dividends  had  actually  been  paid  over  (as  is  the  case 
here),  you   never    make  the   creditor  repay  to  the 
trustee  dividends  which  ultimately  would  have  to  go 
into  the  pocket  of  somebody  else.  But  in  this  case  the 
persons  who  have  paid  what  has  been  paid  in  respect 
of  these  bills  were  persons  who  were  under  an  obliga- 
tion towards  the  bankrupt  and  the  bankrupt's  estate 
to  pay  those  amounts;  and  in  those  circumstances 
the  moment  the  creditor  lias  got  20s.  in  the  £  and  in-* 
terest — it  does  not  much  matter  from  what  source — 
any  surplus  that  there  is  is  a  surplus  which  will  not  go 
to  any  persons  other  than  the  trustee  of  the  estate  of 
the  bankrupt,  but  ought  to  go  beneficially  into  the 
bankrupt's  estate.    In  those  circumstances  it  seems 
to  me  clear  that  this  order  is  perfectly  right,  and  that 
the  creditor,  who  cannot  be  entitled  to  hold  the  divi- 
dends, and  who  is  not  accountable  for  them  to  any- 
body else,  should  hand  back  these  dividends  to  the 
estate  which  is  beneficially  entitled  to  them. 

Appeal  diemiesed. 

Solicitors,  ffarriest  Wilkinson,  A  Baikea;  Simpson^ 
Cullingford,  Pivriington,  &  Holland, 
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High  Cotjbt.    Astlbt  v.  New  Tivoli  (LnciTBD).— Iw  kb  Adams  &  Pebry's  Contract.    High  Oouei. 


Stgf)  Qtoutt  of  Swtia. 


Chan.  Div. 
North 


Div.  } 
,  J.  } 


Dec.  9,  16. 


AsTLBY  V.  New  Tivoli  (Limitbd).  (o.) 
Company'-Director— Place  of  profit. 

Articles  of  nasociaiion  provided  thai  the  office  of 
director  should  be  vacated  hy  a  director  "  if  he  accepts 
or  holds  any  other  office  or  place  of  profit  under  the 
coTMoany  except  that  of  managing  director  J** 

neldt  thcU  a  director  who  accepted  the  trusteeship  of  a 
debenture  deed  given  hy  the  company  ai  a  salary  ceased 
to  be  a  director. 

Motion. 

This  was  an  action  affainst  the  New  Tivoli  and  three 
directors  to  restrain  we  defendants  from  preventing 
the  plaintiff  from  acting  as  director. 

By  article  104  it  was  provided  "The  office  of 
a  director  shall  be  vacated  (a)  if  he  accepts  or  holds 
any  other  office  or  place  of  profit  under  the  company 
except  that  of  managing  director." 

The  company  was  registered  in  1891,  and  the  first 
directors  were,  the  plaintiff  and  two  other  persons.  In 
1895  the  existing  debentures  were  paid  off,  and  the 
plaintiff  and  H.  S.  Smith  were  appointed  trustees  of 
the  deed  to  secure  new  debentures.  The  deed  provided 
for  the  payment  of  £105  to  each  of  the  trustees. 

In  1896  the  plaintiff  retired  by  rotation  and  was 
re-elected.  In  November,  1898,  the  question  of  his 
disqualification  arose,  and  ^being  excluded,  he  com- 
menced this  action.  The  motion  was  treated  as  the 
trial  of  the  action. 

8wif{fen  Eady,  Q.C.,  and  Bowden.—A  trustee  of  a 
debenture  deed  is  not  an  officer  of  the  company.  And 
even  if  he  was  disqualified,  his  subsequent  re-dection 
while  still  a  trustee  was  good:  Dawson  v.  African 
Consolidated  Land  and  Trading  Co.,  46  W.  E.  132. 
[1898]  1  Ch.  6. 

Buckley,  Q.C.,  and  M.  Bomer.-^The  company  fixed 
the  remuneration,  and  the  object  of  the  clause  is  to 
prevent  directors  from  creating  places  for  themselves. 
It  is  not  shown  that  the  disqualification  was  known 
when  the  plaintiff  was  re-elected. 

Swinfen  Eady  replied. 

North,  J. — I  think  it  is  reasonably  dear  that  the 
trusteeship  is  a  place  of  profit  under  the  company. 
There  is  more  dimculty  in  saying  that  the  trustees  are 
officers  of  the  company,  and  I  do  not  think  they  could 
be  held  responsible  for  misfeasance  under  section  165 
of  the  Companies  Act,  1862,  or  section  10  of  the  Act 
of  1890.  Tne  company  is  represented  by  its  directors, 
who  fix  the  character  and  form  of  Uie  covering  deed, 
and  dedde,  if  there  are  trustees,  what  is  to  be  their 
remuneration.  Then  article  104  provides  that  the 
office  of  director  shall  be  vacated  if  a  director  holds 
any  other  office  or  place  of  profit  under  the  company. 
The  meaning  of  that  is  to  prevent  the  directors  from 
doing  anything  by  which  they  can  accumulate  in 
themselves  offices  of  profit.  It  is  not  desirable  that  a 
director  should  be  master  and  servant  at  the  same 
time.  In  my  opinion  a  trustee  of  a  covering  deed  on 
the  terms  contained  in  this  document  is  occupying  a 
place  of  prtfit.  If  he  was  already  a  director  his 
acceptance  of  the  trusteeship  vacated  the  office ;  but 
if  he  was  a  trustee  when  elected  the  article  applies 
which  vacates  the  office  if  he  holds  any  place  of  profit 

(a.)  Beported  by  G.  B.  Hamiltok,  Esq.,  Barrister- 

at-Law. 


imder  the  company.    The  action  fails,  and  must  be 
dismissed  with  ooste. 

Solicitors,  Lewis  &  Lewis ;  Nicholson,  Qrahm,  & 
Graham. 


Chan.  Div.  )  t       n     -d  l  f  <• 

Stirling,  J. )  ^^  11 '  ^*- 1^ 

In  re  Adahs  &  Pebby's  GoiniULCT.  (a.) 

Will — Beal  estate — Charge  of  debts — Trustees^Desim 
of  all  testator's  interest — Power  to  seU — Lord  SL 
Leonards*  Act  (22  &  23  VicL  c.  35)  s.  14. 

Testator  appointed  his  wife  sole  executrix,  and  after 
a  direction  to  pay  debts  and  legacies,  deuistid  and  he- 
queathed  the  residue  of  his  real  and  personal  tdakU 
trustees  upon  trust  to  permit  his  wife  to  receive  the  rentt 
and  profits  during  her  life  ;  then  for  his  niece  for  lift 
for  her  separate  use;  then  upon  trust  to  pay  tmo 
legacies,  and  subject  thereto  for  the  children  of  the  nieoe. 

Held,  that  the  real  estate  ufos  charged  with  payment  qf 
debts  and  legacies,  but  that  as  the  trustees  took  no  legal 
estate  tJierein  during  the  life  of  the  wife,  there  wu  xy 
devise  of  all  the  testator's  interest  in  the  realty,  and  eon- 
sequently  the  trustees  cotdd  not  sell  the  real  estaU  hj 
virtue  of  section  14  of  Lord  St.  Leonards^  AcL 

This  was  a  summons  taken  out  under  the  YsDbdr 
and  Purchaser  Act  by  the  vendors,  asking  for  a  declari- 
tion  that  they,  as  trustees  of  the  will  of  Alexiodsr 
Penprase,  had  power  to  seU,  and  could  make  a  good 
title  to  the  reel  estate  devised  by  the  nid  wiD,  sod 
could  give  good  receipte  for  the  purchase  moaej 
thereof  to  the  purchaser.  The  testator  by  his  wiQ, 
dated  the  21st  of  March,  1868,  appointed  his  vife 
Teresa  Penprase  sole  executrix,  and  directed  his  jiBt 
debte,  f  oneral  and  testamentary  expenses  to  be  paid 
as  soon  as  conveniently  might  be  after  his  death,  an  I 
after  certain  specific  and  pecunuoy  bequests,  gai«r 
devised,  and  bequeathed  all  the  resiaue  of  his  real  aad 
personal  estete  to  trustees  upon  trust,  as  to  his  freehokd 
estate,  to  pay  to  or  pennit  his  said  wife  to  reoetfe  thi 
rente  and  profite  thereof  during  her  life,  and  after  her 
decease  upon  trust  to  pay  or  permit  his  niece  E£a 
Adams  to  receive  the  same  for  her  separate  oaedmii^ 
her  life.  And  after  the  death  of  the  survivor  ol  1m 
said  wife  and  niece  he  directed  hu  trustees  to  pay  to 
William  Adams  and  Ellen  Clara  Kinffcome,  mad  mdk 
or  such  one  of  them  as  should  be  then  living,  tht 
legacy  of  £150,  and  the  testetor  dedaxed  that  bs 
trustees  should,  after  payment  of  the  said  mMSDM  of 
£150  and  £150,  stand  possessed  of  hii  said  real  eststo 
and  the  residue  of  his  personal  estete  in  trust  for  aD 
and  every  the  child  and  children  of  his  nieoe 
Adams,  with  a  gift  over  in  default  of  such  issoeb 

The  testetor  £ed  on  the  22nd  of  August*  1869, 
his  will  was  duly  proved  by  the  widow,  tiie 
executrix.  The  widow  died  on  the  18th  of  Joa^ 
1881,  and  Eliza  Adams,  the  second  tenant  for  hfab 
died  on  the  2nd  of  March,  1898.  On  the  17th  gf 
May,  1898,  the  trustees  put  the  testetor's  real  estate 
up  for  sale  by  public  auction,  subject  to  oonditioiis,  of 
which  the  last  ran  as  follows :  **  The  vendocs  an  thi 
trustees  of  the  will  of  the  said  Alexander  Panpcasa^ 
and  sell  under  powers  oonferred  on  them  by  viitat 
thereof,  and  the  concurrence  of  persons  bcaiefirisfla[ 
interested  in  the  purchase-money  or  property 
not  be  required." 

The  trustees  claimed  to  be  able  to  sell  under 
14  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  e. » 

(a.)  Beported  by  J.  I.  SnsLura,  Esq., 

at-Law. 
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HlOHCdTTBT. 


Iir  BB  Abamb  &  Pisby'b  CoirrBAor. 


High  Oottrt. 


18  derueee  in  trust  of  zeal  estate  oharged  with  pay- 
moit  of  debts  and  legacies. 

Ibe  pozohaser  having  raised  an  objection  to  the 
title  of  the  tnistees  the  present  summons  was  taken 
out. 

Ujjohnf  Q.C.f  and  Manhy,  for  the  plaintiffs. — 
We  hsTe  here  a  charge  to  pay  debts,  and  the  legal 
eftate  is  in  the  trustees.  Consequently  they  can 
mske  a  good  title  under  Lord  St.  Leonards'  Act. 

They  referred  to  Doe  ▼.  Biggs,  2  Taunt.  109; 
HarionY,  Harion,  7  T.  B.  652;  CreaUm  r,  Creaton, 
5  ir.  B.  123,  3  Sm.  &  Gif.  386;  Spence  v.  Spence,  10 
W.  B.  605,  12  C.  B.  N.  S.  199 ;  Marshall  y.  OingeU, 
31  W.  B.  63,  21  Gh.  D.  790 ;  In  re  Brooke,  Bro(M  y. 
Brooke,  42  W.  B.  186,  [1894]  1  Gh.  43 ;  Fenwiek  y. 
FoUb,  8  De  G.  M.  &  G.  506;  In  re  Tanqueray 
Willaume  and  Landau,  30  W.  B.  801,  20  Gh.  D.  465 ; 
Baker  y.  White,  23  W.  B.  670,  L.  B.  20  £q.  166 ; 
Housbm  y.  Eughea,  6  B.  &  G.  403 ;  Withers  y.  Kennedy, 
2  MyL  &  K.  607 ;  QrevilU  y.  Browne,  7  W.  B.  673,  7 
H.  L.  Gas.  689 ;  WybranU  y.  Maffett,  17  L.  B.  L:.  229, 
94  W.  B.  Dig.  3.  [STiBUNa,  J.,  referred  to  Doe  y. 
BoUon,  11  A.  &  E.  188,  and  Collier  y.  Walters,  22 
W.  B.  209,  L.  B.  17  £q.  252.] 

Jenkins,  Q.C,  and  Badcock,  for  the  purchaser. — 
Ibere  is  no  intention  here  to  charge  the  real  estate 
vith  payment  of  debts :  Elliott  y.  Dearsley,  29  W.  B. 
494, 16Gh.D.  322. 

Upjohn,  Q,C,,  replied. 

Cur,  adv.  vult, 

Feb.  16.— SnBLiNO,  J.  (after  stating  the  facts).— 
Kow  for  the  existence  of  the  power  so  conferred  by 
Lord  St  Leoniurds'  Act   two  things  are  essential. 
Fint  of  all  there  should  be  a  charge  of  the  real  estate 
with  debts  or  payments  of  lesacies  or  other  speoiiic 
mms  of  money;    and  seconmy,   the  real  estate  so 
diszged  should  be  deyised  to  the  trustee  or  trustees 
ioT  Sie  whole  of   the  testator's  estate  or   interest 
tiierein.    I  haye  therefore  to  inquire  whether  both  of 
tiksse  requirements  are  satisfied.    Firstly,  therefore, 
I  ssk,  is  there  a  charge  of  debts  or  legacies  ?    Now 
undoubtedly,  on  the  principle  of  Qreville  y.  Browne, 
ibere  is  a  charge  of  debts  and  legacies  which  are  given 
hj  the  testator  immediately  on  his  own  death.    There 
IB  a  direction  that  his  just  debts  and  funeral  and  tes- 
tamentary expenses  shall  be  paid.    Then  follows  a 
gift  of  specific  chattels,  and  also  of  pecuniary  legacies, 
sod  then  the  testator  proceeds,  "all  the  rest  and 
leiidne  of  my  real  and  personal  estate  I  giye,  deyise, 
and  bequeath  to  James  Mayne  and  to  Samuel  Wise 
Adams,  their  heirs,  executors,  administrators,   and 
asngns  "  as  trustees  upon  trust.    [His  lordship  read 
the  proyisions  of  the  will  aboye  cited.]    That,  on  the 
principle  of  GrevtUe  y.  Browne,  amounts  to  a  charge  of 
debts  and  legacies.     But  further  than  that  I  think 
tbat  although  the  language  of  the  will  creates  some 
difficulty,  there  is  a  charge  of  the  rey  ersionary  legacies 
(as  I  will  call  them),  that  is,  of  the  two  sums  of  £150 
which  are  directed  to  be  paid  after  the  death  of  the 
two  tenants  for  life.    As  to  this,  the  testator  directs 
the   trustees,  who  it   is  to  be  obseryed   were  not 
executors,  to  pay  them.    Then  follows  a  declaration 
that  after  payment  of  these  two  sums  last  payable  the 
trnsteoi  are  to  stand  posseised  of  his  other  real  estate 
and  the  residue  of  his  personal  estate  in  trust  for  all 
and   eyery   the   child    and   children   of    his   niece 
EHza  AdiMns.    Now,  the  contention  on  the  part  of 
the   reapondents   with   reference  to   this  was   that 
•J^tuimg^  the  words  "  after  payment "  might  create  a 
diargey  the  language  in  the  subsequent  part  of  the 
ckae,  to  stand  possessed  of  the  real  estate  and  the 
xssidiia  &i  the  personal  estate,  showed  an  intention  that 
thoe  should  be  no  charge  because  the  will  only  spoke 


of  "  the  reridue  "  as  regarded  the  personal  estate,  and 
it  was  to  be  inferr^  that  the  testator  meant 
that  the  debts  should  be  paid  out  of  the  per- 
sonal estate  in  the  hands  or  under  the  control  of 
the  trustees,  and  that  one  could  not  infer  any 
intention  therefrom  to  charge  the  real  estate. 
No  doubt  that  creates  a  certain  difficulty,  bat  the 
force  of  the  words  "  after  payment "  is  so  strong  as 
to  lead  to  the  belief  that  the  true  meaning  was  that 
whateyer  remained  of  the  real  and  personal  estate  in 
the  hands  of  tiie  trustees  at  the  death  of  the  sur- 
yiving  tenant  for  life  should  be  ayailable  for  payment 
of  these  two  reversionary  legacies.  Therefore  1  come 
to  the  conclusion  that  there  does  exist  one  of  the  two 
elements— namely,  a  charge  of  the  two  reyersionary 
legacies,  as  well  as  of  the  debts  and  legacies — in  this 
instance. 

Now  I  come  to  consider  the  question  whether 
the  testator  has,  in  the  language  of  the  Act, 
devised  the  estate  so  charged  to  his  trustees  for  the 
whole  of  his  estate  and  interest  therein.  ^  The  effect  of 
that  is  that  the  power  does  not  come  into  operation 
unless  the  testator  has  devised  to  his  trustees  on  the 
true  construction  of  tiie  will  all  his  estate  and  interest 
in  the  real  estate  charged  with  debts.  Now,  although 
the  testator  here  purports  to  devise  all  the  residue 
and  remainder  of  his  .estate  to  his  trustees,  their 
heirs,  executors,  and  administrators,  it  does  not 
necessarily  follow  that  the  trustees  took  all  the  legal 
estate,  l!t  has  been  long  established  by  a  series  of 
decirions  to  which  it  is  unnecessary  to  refer  that  they 
only  take  such  an  estate  as  is  sufflcieDt  to  enable 
them  to  carry  out  the  trusts  imposed  on  them.  It  is 
to  be  observed  that  there  is  no  specific  direction  to 
them  as  to  payment  of  debts  and  funeral  and  testa- 
mentary expenses ;  there  is  only  a  general  direction, 
without  stating  by  whom  it  is  to  be  carried  into  effect, 
and  it  does  not  necessarily  follow  that,  notwithstand- 
ing the  existence  of  these  words,  the  trustees  took  an 
estate  in  fee  simple.  It  is  admitted  that  the  law  is 
correctiy  stated  m  Jarman  (5th  ed.),  yol.  2,  p.  1146. 
[His  lordship  read  the  passage,  and  continued:] 
Now  these  trustees  are  not  named  as  executors, 
and  are  not  expressly  directed  to  pay  debts  or 
legacies  which  become  payable  on  the  testator's 
death.  It  seems  to  me  in  these  circumstances  that 
it  cannot  be  inferred  that  the  mere  existence  of  a 
charge  operates  to  give  them  the  legal  estate.  It  is, 
however,  to  be  observed  that  as  regards  the  rever- 
sionary legacies  the  charge,  which  I  hold  exists,  is 
accompanied  by  an  express  direction  for  payment  of 
legacies,  and,  in  my  judgment,  that  direction  carries 
the  legal  estate  to  the  trustees  after  the  death  of  the 
two  tenants  for  life.  Furthermore,  the  second  tenant 
for  life  took  her  life  interest  for  her  separate  use,  and 
it  has  long  been  established  in  these  circumstances 
that  the  lesal  estate  during  the  life  of  the  second 
tenant  for  ufe  would  yest  in  the  trustees.  The  real 
question  to  be  considered  is  whether  upon  this  will 
tiie  trustees  took  the  legal  estate  during  the  life  of 
^  the  testator's  widow,  the  first  tenant  for  life.  Here 
there  is  no  direction  that  the  estate  of  the  beneficiary 
was  to  be  for  her  separate  uso.  The  language  is  upon 
trust  to  pay  or  permit  his  said  wife  to  receive  the 
rents  and  profits  thereof  during  her  life,  and  accord- 
ing to  tiie  decision  in  Doe  v.  Bolton  that  would,  primd 
facie,  unless  there  is  some  context  to  alter  the  effect  of 
the  words,  give  her  the  legal  estate  during  her  life.  It 
was,  however,  contended  that  the  doctrine  laid  down 
in  Harton  v.  HarUm,  and  recentiy  recognized  by  the 
House  of  Lords  in  Foxwell  v.  Van  Grutten,  46  W.  B. 
426,  [1897]  A.  G.  658,  applies  so  as  to  yest  the  estate 
in  the  trustees  from  Uie  death  of  the  testator* 
Now,  the  nde  established  by  that  case,  if  I  may  be 
permitted  to  say  so,  is  most  briefly  SLd  aouuratel/ 
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stated  by  Lord   Davey  in  FoxweU  t.  Van  Orutten, 
[1897]  A.  C.  658,  at  p.  683  :    '<It  u   a  oonvenient 
rule    that    where    there    are    recurrinff    oooasions 
for  the  exercise   of   active  duties  by  the  trustees, 
and   no  repeated  devises  to  them  to  enable  them 
to  perform  their  duties,   the  legal    estate,  if  once 
in  the  trustees  is  to  be  deemed  to  be  vested  in  them 
throughout,    notwithstanding    the  duration   in  the 
meantime  of  what  would,  but  for  the  recurring  duties, 
be  construed  as  uses  executed  in  the  beneficiaries." 
The  important  words  here  were   *'  if    once  in  the 
trustees  " ;  and  it  is  obvious  from  the  consideration 
of  the  form  of  devise  which  was  beiug  considered  by 
the  House  of  Lords  there,  as  well  as  of  the  previous 
portion  of  the  speech  of  Lord  Davey,  that  those  were 
important  words.    In  that  case,  as  pointed  out  by 
Lord  Davey,  during  the  minorities  of  the  testator's 
children  the  trustees  were  required  to  take  the  legal 
estate.    After  their  death  also  it  was  clear  that  the 
trustees  must  take  the  legal  estate  in  oider  to  convey. 
The  question  arose  as  to  the  intermediate  legal  estate. 
There  the  House  of  Lords  held  that  the  legal  estate 
was  in  the  trustees  as  above  mentioned.    That  does 
not  apply  here,  because*  the    question   is    whether 
during^  the  life  of  the  first  tenant  for  life  the  legal 
estate  is  in  the  trustees.    As  to  that  it  seems  to  me 
I  must  follow  the  law,  which  I  think  well  estab- 
lished.   I  will  refer  for  an  exaihple  to  Doe  v.  Bolton, 
In  that  case  a  testator  devised  a  manor  and  mansion- 
house  to  trustees  in  trust  to  permit  and  suffer  his 
wife,  in  case  she  should  wish  so  to  do,   to  occupy 
the  same  and  receive  the  rents  and  profits  thereof 
until  his  son  was  of   age,   provided  she  remained 
unmarried ;    and    on    the    son   attaining    twenty- 
one  to  release,  convey,  and  assure  the  manor  aud 
mansion  to  the  son  in  fee,  with   a   proviso   that 
if    the   widow   should   not   wish    to    occupy,    the 
trustees    should     let    the    mansion    till    the    son 
attained    twenty-one.      It    was   there   held    that, 
though    the   trustees   must   take    the   legal    estate 
to    convey   to    the   son  when    of   age,  uiat   alone 
would   not   prevent    the    widow    from    taking   the 
legal   estate  in  the  meantime.     [His  lordship  read 
the  judgment  of  Denman,  C.  J.,  11  Ad.  &  Ell.,  from 
p.  191:  *' It  is  plain  that  the  trustees  .  .  ."to  '*  neces- 
sary for  them  to  take  the  legal  estate,"  on  p.  192, 
and   continued :]    That   is  a    test  which  we    must 
a  I  ply  here.      The  words    of   the  gift  in  this  will 
in  fiivour  of  the  wife  to  pay  to  or  permit  her  to 
rci  eive  the  rents  and  profits  during  her  life  are  to  be 
construed  as  passing  the  legal  estate  to  the  wife 
unless    we    can   find    something    directing   that    a 
different  person  should  take  that  estate.    I  cannot 
find  anything  here.    For  whatever  reason  it  may  have 
been  the  testator  thought  fit  to  appoint  his  wife  sole 
executrix  and  did  not  impose  any  duty  on  the  trustees 
during  her  life.    Therefore  the  rule  of  Doe  v.  Biggs 
must  be  allowed  to  prevail,  as  he  has  not  devised  the 
estate  to  his  trustees  for  his  whole  estate  and  interest 
therein.     In  my  judgment,  therefore,  a  good  title 
cannot  be  made  by  the  trustees  as  trustees.    There 
will  be  a  declaration  that  the  vendors  as  trustees  have 
not  power  to  sell  the  real  estate  comprised  in  the 
contract,  and  liberty  to  apply  as  to  damages  and 
return  of  deposit  or  generally. 

Solicitorfi,  WedUJce,  Lette,  &  Wedlake,  for  Saunders 
&  Qihleyt  Plymouth ;  J,  Jobson, 
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MUNTON.  (a.) 

Local  government— 'Street^Maktng  up  private  rfrerf— 
Objection  to  plans,  &c, — AmtndiiMnt  by  juttka-- 
PHvaU  Street  Works  Act,  1892  (65  <fe  66  Vid.  c.  57), 
ss.  6,  6.  7,  8  (I),  11. 

The  plaintiffs,  an  urban  authority,  resolved  to  do,  witt 
respect  to  the  whole  of  M.-road,  certain  etreet  works  tntkin 
section  6  of  the  PHvate  Strett  Worls  Act,  1892,  and  ik 
plans,  estimates^  <fcc.,  and  a  provisional  apportionment 
in  respect  thereof  were  duly  approved  by  tkem,  and  wHa 
thereof  uku  served  on  the  defendants  and  the  other  owfun 
of  property  affected.  The  defendants  did  not,  hut  anothtr 
owner  did,  object  thereto.  Ultimately  the  justices  AeW 
that  part  only  of  M.-road  was  a  private  etreet  within  ike 
Act,  and  they  amended  the  plans,  c&c,  and  provisiomd 
apportionmefi  accordingly ;  the  justices  did  nci,  kwe- 
ever,  amend  t?ie  resolution,  nor  did  they  require  oajf 
further  notice  to  be  given.  No  fresh  notices  were  acrprf, 
and  the  final  apportionment,  which  apportioned  ikt 
expenses  in  the  same  proportions  as  the  amended  pnmr 
sionat  apportionment,  was  served  on  the  owners  uf  (Ae 
property  affected  thereby,  including  the  defendants.  The 
defendants  did  not  give  any  notice  of  objedion  to  tvcA 
final  apportionment,  but  they  refused  to  pay  their  pro- 
portion, on  the  grounds  that  the  original  niolution  had 
not  been  expressly  amended  nor  any  fresh  notice  served* 

Held,  {I)  that  the  justices  had  jurisdiction  to  amend 
the  plans,  dsc,  without  expressly  amending  the  original 
resolution  ;  (2)  that,  whilst  the  justices  had  jurisdiditm 
tion  to  direct  fresh  notices  to  be  served,  yet  they  were  nd 
bound  to  do  so,  it  being  a  matter  as  to  which  they  had  a 
discretion;  and  (3)  that  the  defendants  were  liabU  to 
pay  the  amount  charged  against  them. 

This  was  a  Bummons  claiming  a  declaration  that  the 
plaintiffs  were  entitled  under  section  13  of  the  Privsta 
Street  Works  Act,  1892,  to  a  charge  on  certain  bonns 
and  lands  vested  in  the  defendants  and  sitoala  Mont- 
pelier-road,  Twickenham,  for  £27  10s.  and  £28  98.  6d. 
the  apportioned  amounts  of  expenses  incnned  by  the 
plaintiffs  in  executing  private  street  works  ibder 
section  6  of  the  above-mentioned  Act,  together  with 
interest,  and  for  consequential  relief. 

The  Private  Street  Works  Act,  1892,  was  duly 
adopted  for  the  district  of  Twickenham,  and  caoM 
into  operation  on  the  22nd  of  February*  1893. 

On  the  27th  of  June,  1896,  the  platntiflEs  rwolved 
with  respect  to  Montpelier-road  to  do  the  variooi 
street  works  mentionea  in  section  6  of  the  Act,  with 
the  exception  of  lighting. 

On  the  26th  of  July,  1896,  the  plaintifEs  passed  the 
following  resolution :  "  That  the  specifications,  plans, 
sections,  estimate,  and  provisional  apportioomAt 
prepared  by  the  council's  surveyor  with  referenoe  to 
the  makiog  up  of  Montpelier-road,  Twickenham,  be 
and  they  are  hereby  approved."  The  spedficaticms. 
&c.,  mentioned  in  that  resolution  related  to  the  whole 
of  Montpelier-road.  The  resolution  was  duly  pub- 
lished, and  copies  thereof  served,  in  aooordanoe  with 
section  6,  sub-section  3,  of  the  Act,  on  the  defeodaDts 
and  other  owners  of  premises  affected  thereby. 

The  defendants  gave  no  notice  of  any  objeotioD, 
but  another  owner  did  give  such  notice,  and  on  the 
Iftt  of  January,  1896,  the  matter  having  been  brongfat 
before  a  court  of  summary  jurisdiction,  the  jnatiosB 
held  that  a  part  of  Montpelier-road  was  a  streei 
repairable  by  the  inhabitants  at  large,  bat  that  the 
remainder  was  a  private  street  within  the  meaning  of 

(a*)  Reported  by  W.  Soott  Thompsojt,  Esq.,  Bar- 

riiter*at*Law. 
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the  Acfc»  and  they  amended  the  plans,  estimateB,  and 
apportionment  bo  as  to  limit  the  operation  thereof  to 
lAe  latter  portion  of  Montj^er-road.  The  justices 
did  not  direct  any  fresh  notices  to  be  served,  and  no 
farther  notices  were  served  either  on  the  defendants 
or  any  other  person  showing  the  alteration  in  the 
works  proposed  to  be  carried  out. 

On  the  24th  of  October,  1896,  the  councirs  surveyor 
made  his  final  apportionment  by  dividing  the  expenses 
in  the  same  proportions  in  which  Sie  estimated 
expenses  were  divided  in  the  amended  provisional 
a|mortionment. 

On  the  19th  of  l)ecember,  1896,  notices  of  such 
final  apportionment  were  served  on  the  several 
owners  of  the  premises  afifected  thereby,  including 
the  defendants.  The  defendants  gave  no  notice  of 
objection  to  the  final  apportionment. 

The  defendants  were  willing  to  pay  the  sums 
mentioned  in  the  summons  provided  that  the  whole  of 
Mon^elier-road  was  repaired,  but  they  objected  to 
the  repair  of  the  portion  to  which  the  scheme  of  the 
plaintifiB  had  been  limited  by  the  magistrates  as  being 
[  detrimental  to  them  so  long  as  the  rest  of  the  road 
remained  unrepaired. 

The  material  provibions  of  the  Private  Street  Works 
Act,  1892,  are  as  follows : 

"  5.  In  this  Act,  if  not  inconsistent  with  the  con- 
text .  .'  .  the  expression  'street'  means  (unless 
the  context  otherwise  requires)  a  street  as  defined  by 
the  Public  Health  Acts,  and  not  being  a  highway 
repairable  by  the  inhabitants  at  large. 

"6.  (1)  Where  any  street  or  part  of  a  street  is  not 
seweied,  levelled,  paved,  metalled,  flagged,  channelled, 
made  good,  and  lighted  to  the  satisfaction  of  the 
urban  authority,  the  urban  authority  may  from  time 
to  time  resolve  with  respect  to  sudi  street  or  part  of 
a  street  to  do"  the  private  street   works  theiein 
enumerated,  *'  and  the  expenses  incurred  by  the  utban 
authority  in  executing  private  street  works  shall  be 
^yportioned  (subject  as  in  this  Act  mentioned)  on  the 
premises  fronting,  adjoining,   or  abutting  on  such 
street  or  part  of  a  street.    Any  such  resolution  may 
isdude  several  streets  or  parts  of  streets,  or  may  be 
limited  to  any  part  or  parts  of  a  street.  (2)  The  surveyor 
shall  prepare,  as  respects  each  street  or  part  of  a  street, 
(a)  A  specification  of  the  private  street  works  referred 
to  in  the  resolution  with  plans  and  sections  (if  appUc- 
able);  {b)  an  estimate  of  the  probable  expenses  of 
the  works ;   (c)  a  provisional  apportionment  of  the 
estimated  expenses  among  the  premises  liable  to  be 
charged  therewith  under  this  Act.    Such  specifica- 
tion, plana,  sections,  estimate,  and  provisional  appor- 
tionment shall  oomprise  the  particulars  prescribed  in 
"Bait  L  of  the  sohedide  of  this  Act,  and  shall  be 
submitted  to  the   urban    authority,  who   may   by 
resolution  approve  the  same  respectively,   with   or 
without  modification  or  addition,  as  they  think  fit. 
(3)  The  resolution  approving  the  specifications,  plans, 
and  sections    (if   any),  estimates,    and    provisional 
apportionments,  shall  be  published  in  the  maimer 
prescribed  in  Part  U.  of  the  schedule  in  this  Act,  and 
copies  thereof  shall  be  served  on  the  owners  of  the 
premises  shown  as  liable  to  be  charged  in  the  pro- 
visional apportionment  within  seven  days  after  the 
date  of  the  first  publication.     During  one  month 
from  the  date  of  the  first  publication  the  approved 
spedficaiions,  plans,  and  sections  (if  any),  estimates, 
uid  provisional    apportionments  (or  copies  thereof 
certified  by  the  surveyor),  shall  be  kept  at  the  urban 
authority  offices,  and  shaJl  be  open  to  inspection  at 
all  reasonable  times. 

"7.  Dniing  the  said  month  any  owner  of  any 
pcemisea  shown  in  a  provisional  apportionment  as 
liable  to  be  charged  with  any  part  of  the  expenses  of 
esecutisg  the  works  may  by  written  notice  served  I 


on  the  urban  authority  object  to  the  proposals  of  the 
urban  authority  on  any  of  the  following  grounds — 
that  is  to  say :  (a)  That  an  alleged  street  or  part  of 
a  street  is  not  or  does  not  form  part  of  a  street  within 
the  meaning  of  this  Act;  {h)  that  a  street  or  part 
of  a  street  is  (in  whole  or  in  part)  a  highway  repair- 
able by  the  inhabitants  at  large ;  (c)  that  tiiere  has 
been  some  material  informality,  defect,  or  error  in  or 
in  respect  of  the  resolution,  notice,  plans,  sections, 
or  est^ate ;  {d)  that  the  proposed  works  are  insuffi- 
cient or  unreasonable.    .    .     . 

*'  8.  (1)  The  urban  authority  at  any  time  after  the 
expiration  of  the  said  month  may  apply  to  a  court  of 
sunmiary  jurisdiction  to  appoint  a  time  for  determin- 
ing the  matter  of  all  objections  made  as  in  this  Act 
mentioned,  and  shall  publish  a  notice  of  the  time  and 
place  appointed,  and  copies  of  such  notice  shall  be 
served  upon  the  objectors,  and  at  the  time  and  place 
so  appointed  any  such  court  may  proceed  to  hear  and 
determine  the  matter  of  all  such  objections  in  the 
same  manner  as  nearly  as  may  be,  and  with  the  same 
powers  and  subject  to  the  same  provisions  with 
respect  to  stating  a  case,  as  if  the  urban  authority 
were  proceeding  summarily  against  the  objectors  to 
enforce  payment  of  a  sum  of  money  summarily 
recoveralue.  The  court  may  quash  in  whole  or  in 
part,  or  may  amend  the  resolution,  plans,  sections, 
estimates,  and  provisional  apportionments,  or  any  of 
them,  on  the  application  either  of  any  objector  or  of 
the  urban  authoiity.  The  court  ma>  also,  if  it  thinks 
fit,  adjourn  the  hearing  and  direct  any  further  notices 
to  be  given.  (2)  No  objection  which  could  be  made 
under  this  Act  shall  be  otherwise  made  or  allowed  in 
any  court  proceeding  or  manner  whatsoever. 

**  11.  The  urban  authority  may  from  time  to  time 
amend  the  specifications,  plans,  and  sections  (if  any), 
estimates,  and  provisional  apportionments  for  any 
private  street  works,  but  if  the  total  amount  of  the 
estimates  in  respect  of  any  street  or  part  of  a  street  is 
increased,  such  estimates  and  the  provisional 
apportionment  shall  be  published  in  the  manner 
prescribed  in  Part  IL  of  the  schedule  to  this  Act, 
and  shall  be  open  to  inspection  at  the  urban  autho- 
rity's office  at  all  reasonable  times,  tmd  copies  thereof 
shall  be  served  on  the  owners  of  the  premises  afiESscted 
thereby ;  and  objections  may  be  made  to  the  increase 
and  apportionment,  and  if  made  shall  be  dealt  with 
and  determined  in  like  manner  as  objections  to  the 
original  estimate  and  apportionment." 

lection  12  provides  for  a  final  apportionment  to  be 
made  after  the  completion  of  the  works,  and  em<^ 
powers  the  owners  to  object  on  the  grounds  therein 
mentioned. 

Section  13  gives  the  urban  authority  a  charge  on 
premises  included  in  the  final  apportionment  of  the 
sums  finally  apportioned. 

Macmcrran^  Q.C7.,  and  The  Hon.  Frank  Eussdl,  for 
the  plaintiffs. — The  plaintiffs  are  entitled  to  the 
charge  which  they  claim ;  the  resolution  was  duly 
pass^,  and,  the  defendants  not  having  made  any 
objection  within  a  month  are  bound  thereby. 

B.  C.  Olen,  for  the  defendants. — The  council  resolved 
to  make  up  the  whole  of  the  road ;  that  resolution 
stands  and  there  has  been  no  resolution  to  make  up 
part  only  of  the  road.  The  plaintiffs  rely  on  section 
8,  but  we  submit  that  the  magistrates  hud  no  juris- 
diction to  make  amendments  in  the  resolution  without 
having  the  parties  before  them.  The  foundation  of 
the  jurisdiction  to  declare  a  charge  is  that  there 
should  be  a  valid  resolution ;  here  there  is  none  to 
justify  what  has  been  done.  The  defendants  have 
been  deprived  of  the  opportunity  to  object  to  the 
apportionment.  Section  8  shows  that  the  justices 
ought   to    have   directed   a  further  notice   to    be 


3d0 


THE  WEEKLY  REPORTER.       ti«k«ha6.iw.i  VoL  XLTIL 


High  Coxtbt.    Twiokbiyham  Ubbak  Dibtbiot  Couwoil  v.  MuirroN.— Lf  be  Baphaxl.     High  Coubt. 


Siven,  and  upon  Buoh  notioe  being  given  the 
efendants  would  have  the  same  power  of  objeo- 
tioQ  as  if  that  notioe  had  been  given  originally 
by  the  counoil.  There  has  been  no  valid  final  appor- 
tionment, and  the  defendants  submit  that  the  pro- 
ceedings must  be  commenced  de  novo :  Whitchurch  v. 
Fidham  Board  of  Works,  14  W.  B.  277,  L.  B,  1 
Q.  B.  233. 

Macmorran,  Q,C,,  in  reply. — [Stibling,  J. — Has 
there  been  any  resolution  that  part  only  of  the  road 
should  be  made  up  ?  ]  Not  in  terms,  bat  the  council 
have  amended  the  plans  and  done  the  works  according 
to  such  amended  plans;  therefore  they  must  have 
resolved  to  do  them.  If  the  justices  found  that  part 
of  the  road  was  a  highway  repairable  by  the  inhabi- 
tants at  large  they  would  be  ooliged  either  to  amend 
or  else  dismiss  the  application.  The  justices  must 
therefore  have  some  power  of  amendment. 

Dec.  10. — Stirling,  J.,  after  stating  the  facts 
and  referring  to  sections  3,  4,  5  (definition  of"  street "), 
6,  7,  8,  11,  12,  13  of  the  Private  Street  Works  Act, 
1892,  continued  as  follows :  The  defendants  resist  the 
summons  on  the  following  grounds :  First,  it  is  said 
that  the  justices  have  exceeded  their  jurisdiction  by 
taking  upon  themselves  the  function  of  the  urban 
authority  with  whom  rests  the  determination  of  the 
question  whether  the  whole  or  part  only  of  a  street 
should  be  repaired.  Undoubtedly  section  6,  sub- 
section 1,  gives  the  urban  authority  the  right  to 
decide  whether  the  whole  or  part  of  a  street  is  to  be 
repaired,  and,  in  the  present  case,  the  pbuntifF 
council  did  by  resolution  determine  that  the  whole  of 
Montpelier-road  should  be  repaired.  Sub-section  2, 
however,  provides  that  **  the  specification,  estimate, 
and  provisional  apportionment  shall  be  submitted  to 
the  urban  authority,  who  may  by  resolution  approve 
the  same  with  or  without  modification  or  addition  as 
they  may  think  fit."  In  this  case  the  approval  was 
wiuiout  modification  or  addition.  Sub-section  3 
provides  for  due  notioe  of  the  last-mentioned  resolu- 
tion being  given  to  the  owners  of  the  premises  shown 
as  liable  to  be  charged,  any  one  of  whom  may,  by 
section  7,  take  objection  to  the  proposed  works  on  the 
following  amongst  other  grounds :  "  (6)  that  a  street 
or  part  of  a  street  is  (in  whole  or  in  piurt)  a  highway 
repairable  by  the  inhabitants  at  larse.''  Section  8 
provides  that  such  objections  shall  be  dealt  wiUi  by  a 
court  of  summary  jurisdiction,  and  also  provides  that 
"  the  court  may  quash  in  whole  or  in  part  or  may 
amend  the  resolution,  plans,  sections,  estimates,  and 
provisional  apportionments,  or  any  of  them,  on  the 
application  either  of  any  objector  or  of  the  urban 
authority." 

Now,  here  the  court  did  not  quash  the  resolution, 
or  the  plan,  sections,  estimates,  or  provisional  appor- 
tionments, but  amended  the  plans,  estimates,  and 
apportionments,  without,  however,  saying  anythiog 
about  the  resolution.  But  it  is  to  be  obMrved  that 
the  court  was  acting  within  its  power,  because  the 
Act  empowers  the  court  to  quash  or  amend  the  reso- 
lution, plans,  and  so  forth,  or  any  of  them ;  and  in 
point  of  fact  the  resolution  was  in  terms  so  framed 
by  reference  to  the  plans  and  estimates  as  not  to 
require  any  verbal  modification. 

Now,  upon  the  construction  of  the  Act  the  jurisdic- 
tion of  the  court  of  summary  jurisdiction  to  amend 
a  resolution  and  the  accompanying  plans,  sections, 
and  so  forth,  appears  to  me  to  exist  in  a  case  where 
the  objection  taken  is  that  the  street  or  part  of  Hie 
street  is  a  highway  repairable  by  the  inhabitants  at 
large,  no  less  than  where  the  objection  is  of  any  other 
natiue  specified  in  section  7 ;  and  where  the  juris- 
diction is  exercised  I  can  find  nothing  in  the  Act 
which  renders  it  necessary  that  the  ur  Mn  authority 


should  begin  their  proceedings  de  novo  or  pass  a 
resolution  Umifing  ^e  works  to  that  part  of  tiis 
street  which  is  not  repairable  by  the  puUic.  So 
to  dedde  would  be,  as  it  seems  to  me,  in  fact, 
to  hold  that  the  power  of  the  court  of  smmnaiy 
jurisdiction  is  in  such  a  case  limited  to  quashing  the 
resolution  and  the  accompanying  plans,  and  does  not 
extend  to  amending  them.  I  do  not  think  that  that 
is  the  true  construction  of  the  Act ;  but  I  think  that 
the  amended  resolution,  and  plans,  and  so  forth,  ware 
meant  by  the  Legiidature  to  take  effect  just  as  if  they 
had  been  duly  passed,  db  iniUOf  by  the  urban  authority. 
In  my  judgment,  therefore,  the  justices  did  not  exceed 
their  jurisoiction. 

Secondly,  it  was  contended  that  the  defendants  had 
been  by  these  proceedings  deprived  of  all  opportonity 
of  takmg  objection  to  me  works  now  proposed  to  be 
executed.  That  is  true ;  but  section  8  provides  that 
the  court  of  summary  jurisdiction  may,  if  it  thinks 
fit,  adjourn  the  hearing  and  direct  furuier  notices  to 
be  given.  It  was,  therefore,  Within  the  power  of  the 
oourt  of  summary  jurisdiction  to  direot  notices  to  he 
given  to  the  defendants;  but  it  was  not  obligatory 
on  such  a  oourt  so  to  do.  Plainly  the  oomt  had  a 
discretion  in  the  matter,  and  that  discretion  was 
exercdsed.  It  is  not  for  me  to  say  whether  or  not  the 
discretion  was  properly  exercised.  All  that  I  have  to 
determine  is  whether  the  justices  acted  within  thor 
jurisdiction.  I  think  that  thc^  did,  and  it  sppeaa 
to  me  that  this  objection  also  faus. 

On  the  whole  1  come  to  the  conclusion  that  the 
plaintifb  are  entitled  to  the  order  for  which  they  aak, 
and  that  order  must  be  made  accordingly. 

SoUdtors,  BusUyn  da  Go. ;  MunUm  dk  Morris, 


Chan.  Div.    ) 
Kekewich,  J.  j 


Feb.  10, 11, 18. 


In  re  Baphakt«. 
Ex  parte  SALOMON,  (a.) 

Solicitor-^CoaU— Pauper  client— TaxaHon  of  ooste  wi 
House  of  Lords— LiabUiiy  to  costs  as  between  mdidiBr 
and  pauper  client— B.  8.  C,  1883,  ord.  16,  rr.  2i-3L 

Where  a  solicitor  had  been  reUiined  by^  and  aded 
for,  a  success/tU  pauper  appeUant  {since  deceased)  in  *A« 
House  of  Lords,  but  in  accordance  with  tfte  pratUte  in 
the  House  of  Lords  as  laid  down  in  Johnson  v. 
Lindsay  [1892]  A.  C.  110,  the  respondent  in  the  Hemm 
of  Lords  was  not  liable  for  party  and  party  costs  ; 

Held— on  an  application  by  the  solicitor  againti  tt« 
estate  of  his  deceased  dimt  for  taaoatum  of  the  00* 
of  the  appeal  to  the  House  of  Lords—that  the  soUator 
was  entitled  to  recover  from  the  dienfs  eitate  the  ordinary 
costs  which  a  solicitor  is  entHtted  to  charge^  v»*,  ooid 
to  be  tcuoed  as  between  solicitor  and  client. 

Summons  to  review  the  taxing-master's  oertifioatai 

The  applicant,  Balph  Raphael,  had  acted  as  solkxtcr 
for  the  late  Aron  »ilomon  in  Broderip  v.  Salomon^ 
43  W.  B.  612,  [1895]  2  Oh,  323,  and  in  the  appeal 
of  Salomon  v.  SaXiymon  A  Co,,  45  W.  B.  19S, 
[1897]  A.  C.  22,  in  which  the  House  of  LoHa, 
reversing  the  judgment  below,  held  that,  the 
company  being  regularly  constituted  under  the 
Companies  Acts,  the  appellant,  Aron  Salomon,  was 
under  no  liability  to  indeDinif y  it,  as  his  agent  or 
trustee,  against  the  claims  of  creditors  in  the  absence 
of  fraud. 

It  was  under  the  applioant's  advice,  that  Aran 

Esq.,  Bairister- 


(o.)  Beported  by  W.  H. 

at-LaW. 
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Salomon,  who  had  been  reduced  to  poverty  by  the 
deoinon  of  the  Court  of  Appeal,  had  presented 
a  petition  to  the  House  of  Lords  for  leave  to 
806  in  formd  pauperis,  with  an  affidavit  in  the  terms 
of  ord.  16,  r.  22,  of  the  Bules  of  Court,  1883. 

Leave  having  beengiven,  Aron  Salomon  sucoeeded 
in  his  appeal  to  the  House  of  Lords,  and  oeased  to  be 
a  pauper. 

He  died  in  1897,  and  the  respondent,  Emanuel 
Salomon,  took  out  letters  of  administration  of  his 
estate  and  effects. 

On  the  suooessfol  appeal  of  a  pauper  to  the  House 
of  Lords,  party  and  party  costs  were  disallowed  in 
Johnson  v.  Lindsay,  [1892]  A.  0.  110,  48  W.  E. 
Dig.  180. 

A  bill  of  costs  was  delivered  by  the  applicant  to  the 
respondent,  in  which,  among  other  items,  he  claimed 
costs  for  work  done  by  him  as  solicitor  in  the  prosecu- 
tion of  the  appeal  to  the  House  of  Lords. 

The  bill  having  been  taxed  on  the  petition  of  the 
respondent,  the  taxing- master  submitted  these  items 
to  Mr.  l^&ylor,  of  the  Taxing  Depaitment  of  the 
House  of  Lords. 

It  was  contended  on  behalf  of  the  respondent  that 
this  being  a  taxation  under  an  order  of  the  Chancery 
Division,  rule  27  of  order  16  of  the  Bales  of  Court 
applied,  and  the  applicant  was  not  entitled  to  "  take, 
or  agree  to  take,  or  seek  to  obtain  from  "  the  pauper 
''any  fee,  profit,  or  reward  for  the  conduct  of  his 
business  in  the  ooort." 

Mr.  Taylor  refused  to  tax  the  bill,  on  the  ground 
that  the  Bules  of  the  Sapreme  Court  did  not  biud  the 
House  of  Lords,  and  there  did  not  exist  any  rules  or 
practice  of  the  House  of  Lords,  in  the  case  of  a 
pauper  appellant,  reffulatiDg  the  liability  to  costs  as 
between  solicitor  and  client. 

The  items,  therefore,  were  disallowed. 

Kenyon  Parker ^  for  the  applicant,  said  that  the 
qaestion  was  whether  the  costs  of  a  successful  pauper 
fitigant  in  the  House  of  Lords  can  be  taxed  as  between 
himself  and  his  solicitor.  There  being  no  special 
contract,  the  ordinary  mles  as  between  solicitor  and 
client  apply,  since  the  Bules  of  the  Sapreme  Court, 
ord.  16,  rr.  22-31,  do  not  apply  to  the  House 
of  Lords.  The  form  of  Johnson  v.  Lindsay, 
applies  to  party  and  party  costs  only.  The  pauper 
can  mahe  a  bargain  if  he  pleases:  RichanUon  v. 
Richardson  and  Plowman,  44  W.  B.  102,  [1896]  P.  276, 
346.  The  matter  should  be  referred  back  lo  the  taxing- 
master  to  tax  the  disallowed  costs  as  between  solicitor 
andohent. 

<8.  0.  Buckmaster,  for  Emanuel  Salomon,  the 
administrator  of  the  estate  and  effects  of  Aron 
SalomoD. 

The  practice  is  the  same  in  the  House  of  Lords  as 
in  the  High  Court;  the  rules  were  much 
discussed  in  Carson  v.  Pickersgill,  33  W.  B.  589, 
14  Q.  B.  D.  859.  The  result  of  allowing  these  costs 
would  be  that  the  solicitor  would  get  the  whole  costs 
from  the  soccessfnl  pauper,  including  profit  costs, 
while  the  pauper  would  only  get  costs  out  of  pocket 
from  the  unsuccessful  respondents.  The  judgment  of 
the  House  of  Lords  only  relieved  Salomon  from  pay- 
ing a  sum  of  £7,700  and  did  not  give  him  anything. 
The  costs  were  rightly  disallowed,  according  to  the 
practice  of  the  Chancery  Division. 

Eekewich,  J. — A  novel  and  interesting  i>oint  on 
the  important  question  of  costs  arises  in  this  way. 
The  order  of  Yaughan  Williams,  J.,  and  the  Court 
of  Appeal  in  Broderip  v.  Salomon,  known  as  "  the 
one-man  company  case,"  reduced  Aron  Salomon  to 
poverty.  He  carried  the  case  to  the  House  of  Lords. 
B7  the  affidavit  which  he  took  to  the  House  of  Lords 


in  support  of  his  petition,  which  was  considered  by 
the  Appeal  Committee,  he  swore  he  was  **  not  worth 
£5,  his  wearing  apparel  and  the  subject-matter  of  the 
cause  or  matter  only  excepted."     On  that  he  was 
allowed  to  appeal  in  formd  pauperis.    The  result  was 
that  he  succeeded  on  his  appeal,  and  though  not 
thereby  made  a  wealthy  man,  he  was  rehabilitated 
and  removed  from  the  list  of  paupers.    He  was  then 
entitled  as  a  successful  appellant  to  certain  costs  from 
the  unsuccessful  respondents,   and  the    costs   were 
necessarily  paid  according  to  the  rules  laid  down  in 
the  case  of  Johnson  v.  Lindsay — namely,  "  On  the 
taxation  of  a  pauper  appellant's  costs  on  a  success- 
ful appeal  to  this  House,  the  fees  of  this  House, 
and  the  fees  of  counsel  are  to  be  disallowed,  and  the 
solicitor  is  to  have  his  costs   out  of  pocket   with 
a  reasonable    allowance   to    cover    office    expenses, 
including  clerks,  &c."    That  is  all  he  is  entitled  to 
recover  from  the  unsuccessful  respondents  who  were 
ordered  to  pay  the  costs.    An  order  of  the  House  of 
Lords  on  the  respondent  there,  to  pay  the  pauper  appel- 
lant's costs  would  be  construed  to  mean  what  I  have 
stated.  Then  Aron  Salomon's  solicitor  says  he  is  entitled 
to  recover  from  Aron  Salomon,  or  rather  to  be  paid  out 
of  his  estate,  the  ordinary  costs  which  a  solicitor  is 
entitled  to  charge,  that  is  to  say,  costs  to  be  taxed 
as  between  solicitor  and  client,  and  the  question  I 
have  to  dedde  is  whether  he  is  entitled  to  that  or  not. 
It   is  strange   that  there  is  no   direct  authority 
upon  the  point  at  all.    The  orders  of  the  Supreme 
Court  do  not  help  me,  except  so  far  as  they  may  be 
treated  as  founded    upon  justice  after  much    con- 
sideration by  many  learned  judges  and  others.   It  has, 
however,  been  held  that  they  are  not  binding  on  the 
House  of  Lords,  and  do  not  apply  to  the  House  of  Lords ; 
and  I  cannot  possibly  say  that  because,  if  this  had  been 
an  action  in  the  High  Court,  Mr.  Baphael  would  not 
have  been  entitled  to  ordinary  costs,  therefore  he  ii 
not  entitled  to  recover  ordinary  costs  in  the  House  of 
Lords.     On  that  the  case  of  Johnson  v.  Lindsay  does 
not  help  me  in  the  least.    I  do  not  think  I  can  pay  any 
attention  to  the  allegation  in  the  petition  set  out  in  the 
report  of  Johnson  v.  Lindsay,    It  was  urged  on  behalf 
of  the  petitioners  at  p.  1 1 1  of  [1892]  App.  Oas.  that  *'  In 
the  case  of  a  pauper  appellant  in  this  House,  the  fees  of 
the  House  are  not  required  from  him,  and  he  obtains 
the  services  of   counsel   and   solicitor   without  re- 
muneration ;  that  if  the  appeal  is  disnussed,  no  costs 
are  given  against  him ;    that  if   when  the  appeal  is 
successful  the  appellant's  costs  are  allowed,  and  are 
taxed  upon  the  principle  hitherto  in  force  in  the  House, 
the  respondent  has  to  pay  when  he  loses,  and  not  be 
paid  when  he  wins,  and,  moreover,  has  to  pay  the 
appellant's  costs — ^not  of  suing  as  a  pauper,   but  of 
winning  as  a  pauper."    It  is  strange  that  there  is 
there  a  statement  not  only  that  the  fees  of  the  House 
are  not  charged,  but  that  the  pauper  obtains  the 
service  of  soEcitor   and   counsel  without  remuner- 
ation.   If   that   had  been  true,  it  disposes  of   the 
case.     But  this  alleffation    in  the    petition   is  con- 
troverted, and  I  find  no  proof  of  it  anywhere.    For 
the  same  or  a  like  reason  1  cannot  find  much  to  guide 
me  in  the  otherwise  instructive  case  of  Carson  v. 
Pickersgill,  because  that  case  was  in  the  Supreme 
Court.      It    was    there  held  that  under  the  Bules 
of  the  Supreme  Court,    1883,   ord.  16,    rr.   24,   25, 
26,   27,   31,  a  successful   plaintiff   in  an  action  in 
formd  'pauperis,  tried  before  a  judge  and  jury,   is 
entitled  upon  taxation  as  against  the  defendant  to 
costs  out  of  pocket  only,  and  cannot  be  allowed  any- 
thing for  remuneration  to  his  solicitor  or  fees  to 
counsel.    That  case  went  on  the  rules.    The  fact  there 
that  it  was  tried  by  jury,  so  that  the  costs  were  not 
in  the  discretion  of  the  court,  was  much  disoussed. 
But  in  truth  that  decision  went  entirely  on  the  Bulet 
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of  the  Sapreme  Court.  They  were  very  oarefally 
considered  and  criticized  by  more  than  one  learned 
judge,  but  at  the  same  time  the  decision  did  go  on 
the  rales,  and  did  not  touch  the  general  principle. 

But  the  rules  seem  to  me  to  be  based  on  this,  that 
when  a  man  sues  in  formd  pauperis  in  the  Supreme 
Court  he  has  counsel  and  solicitor  assigned  to  him,  and 
that  makes  all  the  difference.  They  are  assigned  to  him 
on  certain  terms  which  bind  them  as  much  as  they 
bind  him.  So  here  I  am  left  without  authority,  and 
hare  to  consider  the  general  principle.  What  is  the 
contract  ?  That  on  reflection  seems  to  me  to  be  the 
real  question.  What  was  the  contract  between  Aron 
Salomon  and  his  solicitor  Raphael  when  Raphael 
accepted  the  client's  retainer  to  conduct  the  appeal  in 
the  House  of  Lords  ?  Am  I  to  invent  a  special 
contract  because  the  client  was  suing  in  formd 
pauperis,  a  contract  which  would  substantially  say 
this,  that  whereas  but  for  a  special  contract  the 
retainer  would  enable  the  solicitor  to  charge  the  client 
subject  to  the  ordinary  rules— that  is  to  say,  to 
charge  costs^  including  profit  costs,  subject  to 
taxation,  yet  because  he  is  suing  as  a  pauper  the 
client  is  not  liable  in  that  or  in  any  other  way,  but 
only  according  to  a  special  contract  depending  on 
the  fact  that  he  sues  as  a  pauper  P  Why  should 
I  invent  that  contract  for  the  occasion  r  When 
Raphael  became  the  solicitor  of  Aron  Salomon, 
Dot^  by  assignment  but  by  Aron  Salomon's 
choice,  why  should  I  not  say  that  the  letainer  is 
governed  by  the  ordmaiy  rules  P  I  have  said  that 
there  is  no  authority  on  the  point,  but  there  is  a  very 
useful  case  before  Sir  Francis  Jeune,  in  which  he 
expressed  an  opinion,  subject  no  doubt  to  revision, 
if  the  actual  point  came  before  him — the  case  of 
Richardson  v.  Ricliardson,  There  there  was  an  action 
in  the  Divorce  Court  and  the  petitioner  suing  in 
formd  pauperis  obtained  a  verdict  of  £30  damages 
and  a  decree  nisi  with  costs  against  the  co- 
respondent, and  the  question  there,  as  it  was  in 
Jonnson  v.  Lindsay,  was  not  what  the  solicitor  was 
to  obtain  from  the  pauper  client  but  what  the 
co-respondent  was  to  pay  on  the  decree  nisi  to  the 
pauper  petitioner.  It  was  not  argued  at  great  length, 
but  some  authorities  were  cited,  and  Sir  Francis  Jeune 
reserved  judgment,  and  subsequently  delivered  a  very 
instructive  judgment  in  which  he  called  attention 
more  than  once  to  the  difference  between  the  assign- 
ment of  a  legal  adviser  to  a  pauper  and  the  retainer 
of  a  solicitor  by  him,  and  he  says:  *' It  follows, 
I  think,  that  there  is  nothing  to  prevent  counsel  or 
a  solicitor  being  retained  by  a  pauper  and  receiving 
from  him  such  fees  as  he,  perhaps  by  the  aid  of 
friends,  may  be  able  to  pay,  and  this  is  the  effect  of 
the  opinion  given  by  the  Attomev- General  (Sir 
Richard  Webster)  in  1891,  as  stated  in  the  Law 
Times  (voL  90),  p.  79  (2).  Wbether  a  solicitor,  not 
assigned  by  the  court,  but  employed  by  the  pauper, 
could,  if  he  thought  it  worth  the  whole,  sue  on  a 
retainer,  it  is  not  necessary  to  decide,  but  my  present 
opinion  is  that  he  could."  Of  course  that  opinion  is 
not  binding  upon  me,  and  it  is  not  really  a  judicial 
opinion,  but  it  is  valuable  as  being  an  expression  of 
opinion  of  the  learned  judge,  not  on  t^e  particular 
point  before  him,  but  on  one  oonnected  with  a  point 
which  involved  a  long  disquisition  on  costs,  where  a 
man  is  suing  in  formd  pauperis.  That  view  seems  to 
me  to  be  consonant  with  justice  and  commonsense. 
Tou  may  trust  solicitors  in  general  when  they  accept 
a  retainer  from  a  pauper  not  to  sue  him  on  the 
retainer.  If  a  sense  of  honour  would  not  prevent 
them  from  suing  and  recovering  judgment,  their 
own  interest  would,  because,  if  tibey  have  got 
a  ^  pauper  to  deal  with,  it  is  not  likely  they 
will  be  willing    to    spend  money   in  the  recover* 


ing  judgment  against  him.    But  does  that  pravont 
a    solicitor    from    making    an    ordinary    contract 
on  the  footing  that  the  solicitor  may  make  the  dient 
pay  if  he  becomes  able  to  do  so  ?    I  wish  to  be  per- 
fectly understood.    I  do  not  lay  down  the  doctrine 
that  the  contract  between  the  solicitor  and  his  olient 
is  that  the  client  should  not  pay  unless  he  succeeds. 
I  do  not  think  that  would  be  a  profMsr  contract  to 
infer,  or  that  he  will  pay  the  expenses  if,  fortonatelj, 
he  ever  has  the  means  so  to  do.    I  do  not  think  that 
the  contract  is  of  that  character,  but  I  think  it  is  the 
common  contract — ^namely,  the  client  from  the  momeDt 
of  the  retainer,  so  long  as  the  retainer  holds  good,  ii 
bound  to  pay  the  ordinary  costs,  though  he  has  not  in 
fact  the  means  to  pay.    That  is  in  acoordance  with 
the  ordinary  practice.   Solicitors  often  accept  retainen 
from  persons  who,  to  their  knowledse,  may  not  be  able 
to  pay,  and  they  do  so  partly  out  of  kindness  and  partly 
because  they  are  content  to  take  the  rough  with  the 
smooth  in  the  course  of  busmess.    It  is  hard  to  saj 
because  a  solicitor  happens  to  know  that  his  olient  ii 
impecunious,  the  solicitor  cannot  sue  him  if  he  thiiila 
fit  to  do  so ;  and  I  do  not  see,  for  this  purpose,  the 
distinction  between  the  man  who  is  known  to  be  im- 
pecunious, tiiough  not  described  in  the  procedure  ai 
such,  and  the  man  who  is  suing  in  formd  paupms, 
because  he  has  been  allowed  to  do  so  by  the  Honse  of 
Lords.    Only  one  other  matter  I  must  notice,  as  it  wai 
mentioned    by  counsel.     The    '*  one-man    company 
case  "  was  one  of  some  notoriety,  and  people  seemel 
to  consider  Mr.  Raphael  worthy  of  reward  for  hii 
services  in  enabling  tradesmen  to  turn  their  busi- 
nesses into  one-man  companies  and  so  avoid  their 
liabilities.    Therefore  they  got  up  a  testimonial  to 
Mr.  Raphael  for  the  services  he  had  rendered,  not  to 
Aron  Salomon,   but  to  tiie  public,  the  teetimontal 
consisting  of  a  piece  of  plate   and  an  address  oa 
vellum.    No  doubt  subscriptions  were  got  under  tlie 
idea  that  Mr.  Raphael  acted  gratis.    It  was  said  that 
Mr.  Raphael  knew  it.    But  it  would  be  going  too  far 
to  aay  that,  if  iuy  view  of  the  contract  between  the 
solicitor  and  client  is  right,  the  solicitor  is  eatooped 
by  the  acceptance  of  a  piece  of  plate  and  an  addxesi 
on  vellum  from  getting  his  costs ;  such  things  would 
be  a  poor  substitute  for  cost«,  and  in  my  opinion 
the  testimonud  is  not  a  reason  for  getting  rid  of  or 
varying  the  contract  entered  into,  if  my  view  of  that 
contract  is  right. 

Solicitors,  Ralph  Raphael  &  Co. ;  Harris  db  ChMam. 


(Bigham,  J.)  f 

United  States  of  America  v.  Felly,  (a.) 

Foreign  Enlisknent  Act,  1870  (33  «fe  34  Vict.  c.  90),  s. 
8  (4}—C(mtract  by  English  owners  to  sell  ships  to 
American  Govemmeat^Contract  to  be  void  if  United 
States  became  belligerents— Outbreak  of  war — Adian 
to  recover  deposit, 

Ry  section  8  (4)  of  the  Foreign  Enlistment  Ad,  1870, 
it  is  an  offence  for  anyone  to  despatch,  or  cause  or  allow 
to  be  despatched,  any  ship  with  intent  or  knoudedge,  or 
having  reasonable  cause  to  believe,  that  the  same  §h»ll  or 
will  be  employed  in  the  military  or  naval  service  of  aay 
foreign  State  al  war  with  any  friendly  Stale, 

The  defendants  on  the  21si  of  April,  1898,  amtradei 
to  sell  to  the  plaintiffs,  the  United  States  QovemmoA, 
prior  to  the  commencement  of  hostilities  betwe^s  that 

(a.)  Reported  by  Ebskine  Reid,  Esq.,  Barrister- 

at-Law. 
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country  and  Spain,  two  Bttamahips,  **io  he  delivered  as 
toon  as  possible." 

The  plaifdiffe  paid  a  deposit,  which  was  subject  to  the 
following  clause  of  the  amtract :  **  If  from  blockade  or 
any  other  cause  arising  from  the  United  States  becoming 
heUigerents  and  preventing  delivery  of  either  of  the  said 
steamers^  this  contract  is  to  he  nuil  and  void,  hut  the 
vendor  is  to  retain  the  deposit  as  and  for  liquidated 
damages," 

It*joas  impossible  for  the  defendants  to  have  despatched 
the  ships  before  the  day  (23r(2  of  April)  when  the  United 
States  commenced  hostilities  with  Spain;  but  the  pro- 
damation  of  neutrality  by  the  British  Qovernment  wcu 
not  published  until  the  26th  of  April,  In  an  action  to 
recover  the  deposit, 

Held,  that  the  defendants*  contention  that  they  were 
^^  prevented  **  from  making  delivery  by  reason  of  the 
above-cited  section  of  the  Act  of  1870,  was  a  good 
defence  to  the  action, 

Gommeroial  cause. 

Action  to  reooTer  £5,300  deposit  paid  under  a  con- 
tract  for  the  purchase  from  the  defendants  of  two 
steam  colliers.  The  defendants  pleaded  that  by 
reason  of  the  outbreak  of  war  between  America  and 
Spain  it  was  impossible  for  them  to  deliver  the  ships, 
and  that  by  the  terms  of  the  contract  they  were 
entitled  to  retain  the  deposit. 

The  material  facts  were  as  follow : 

The  contract  was  entered  into  on  the  21st  of  April, 
1898,  in  London,  and  by  it  the  United  States  Govern- 
ment by  their  representative  agreed  to  buy  from  the 
defendants  two  ships — The  Bookwood  and  The  Lockwood 
for  the  sum  of  £26,500  each  to  be  delivered  in  New 
York  '*  as  soon  as  possible."  The  deposit  paid  was 
10  per  cent,  on  the  purchase  price.  It  was  provided 
hy  dause  7  of  the  contract  that  if  from  blockade  or  any 
other  cause  arising  from  the  United  States  becoming 
belligerents  and  preventing  delivery  of  either  of  the 
said  vessels,  the  contract  was  to  be  null  and  void,  but 
in  that  case  the  vendors  were  to  retain  the  deposit  as 
hqnidated  damages,  and  in  addition  if  the  stecuner  or 
steamers  had  sailed  from  the  United  Kingdom  a 
further  payment  of  £2,500  for  each  steamer  was  to  be 
icade  to  the  vendors. 

At  the  date  of  the  agreement  both  vessels  were  at 
sea,  but  The  Lockwood  arrived  in  the  Thames  on  the 
morning  of  the  23rd  of  April,  and  The  Rookwood 
arrived  at  Alloa  in  Scotland  on  the  afternoon  of  the 
22nd  of  April. 

The  plaintiffs  alleged  that  there  had  been  delay  in 
despatching  the  vessels,  and  that  the  defendants  were 
not  "  prevented  "  within  the  meaning  of  clause  7  of 
the  contract  from  delivering  the  ships.  The  latter 
question  turned  upon  the  construction  to  be  placed  on 
section  8  of  the  Foreign  Enlistment  Act,  1870,  which 
enacts  that,  '*  If  any  person  within  her  Majesty's  do- 
minions, without  the  licence  of  her  Majesty,  does  any 
of  the  following  acts — that  is  say,  (4)  despatches,  or 
causes  or  allows  to  be  despatched,  any  ship  with  in- 
tent or  knowledge  or  having  reasonable  cause  to 
heHeve  that  the  same  shall  or  will  be  employed  in  the 
mOitary  or  naval  service  of  any  foreign  State  at  war 
with  any  friendly  State  such  person  2iall  be  deemed 
to  have  committed  an  offence  against  this  Act." 

The  defendants  denied  that  there  had  been  delay, 
and  relied  on  evidence  they  adduced  that  on  the  23rd 
of  April  the  United  States  declared  war  with  Spain. 
On  that  day  they  wrote  to  the  Naval  Attache  at  the 
American  Embassy  in  London,  who  had  signed  the 
contract  on  behalf  of  the  United  States  (Government, 
that  as  the  United  States  had  become  belligerents  they 
were  prevented  from  ddivering  either  steamer.  The 
Naval  Attach^  replied  that  until  the  English  Govern- 
ment had  notified  the  fact  that  America  was  at  war 


with  Spain  by  a  proclamation  of  neutrality  the  provi* 
sion  of  the  Foreign  Enlistment  Act,  1870,  did  not 
come  into  force,  and  that  the  ships  were  to  be  sent  on 
at  once. 

This  the  defendants  declined  to  attempt  to  do,  and 
the  present  action  was  brought. 

The  argument  sufficiently  appears  from  the  judg.- 
ment. 

Cohen,  Q,C,,  Joseph  Walton,  Q,C,,  and  Newton  Crane, 
for  the  plaintiffs. 

Sir  R.  T,  Reid,  Q,C.,  and  Scrutton,  for  the  de- 
fendants. 

BionAic,  J. — This  was  an  action  brought  to  recover 
a  deposit  made  by  the  United  States  on  signing  a 
contract  for  the  purchase  of  two  ships  from  the 
defendants.  By  the  contract  the  ships  were  to  be 
despatched  as  soon  as  x)ossible,  and  I  have  no  doubt 
that  the  ships  were  purchased  because  it  was  thought 
that  war  was  almost  certain  to  break  out.  By  clause 
7  of  the  contract,  if  the  United  States  became 
beUigerents  with  another  power  and  the  vendors  were 
thereby  prevented  from  delivering  the  ships,  the 
contract  was  to  be  void,  except  that  the  vendors  were 
to  be  entitled  to  retain  the  deposit,  which,  in  my 
opinion,  was  a  reasonable  and  proper  stipulation. 
By  the  terms  of  the  contract  the  defendants  were  to 
do  their  best  to  get  the  ships  despatched  **  as  soon  as 
possible,"  and  one  reason  for  that  was,  as  the  United 
States  knew,  that  it  was  desirable  to  get  the  ships 
away  before  the  Foreign  Enlistment  Act  operated  to 
interfere  with  their  departure.  It  was  suggested  that 
the  defendante  from  the  very  first  intended  to  defeat 
the  object  of  the  contract  and  so  make  sure  of 
retaining  the  deposit  and  in  that  way  to  realize  a 
profit  without  giving  any  consideration  for  it.  I  do 
not  think  that  there  is  the  least  ground  for  making 
that  suggestion.  The  evidence  satisfies  me  that  the 
defendsmts  did  their  best  on  the  22nd  of  April,  the 
very  day  after  the  contract  was  signed,  to  carry  out 
the  contract,  and  I  am  sure  that  by  the  morning  of 
the  23rd  of  April — that  is,  before  the  defendants  had 
had  time  to  stajrt  the  ships  on  their  way  to  New  York 
— they  had  ascertained,  as  the  fact  was,  that  a  state 
of  war  existed.  [His  lordship  then  referred  to  tele- 
grams published  in  the  Times  stating  that  the 
American  fieet  sailed  on  the  21st  of  April  from  Key 
West,  and  on  the  22nd  of  April  a  Spanish  ship.  The 
Bona  Ventura,  was  captured,  and  to  the  fact  that  on 
the  same  day  the  American  President  issued  a  pro- 
clamation declaring  a  general  blockade  of  Cuba.]  In 
my  judgment  the  argument  of  the  plaintifiiB  was 
wrong  when,  they  contended  that  there  was  no  state 
of  war  affecting  the  defendants  unless  and  until  war 
was  formally  recognized  by  our  (Government,  and 
that  the  defendants  were  therefore  free  so  far  as  con- 
travening the  Act  of  1870  up  to  the  26th  of  April  at 
any  rate,  when  a  declaration  by  her  Majestv  dated 
the  23rd  of  April,  and  stating  that  war  had  unhappily 
broken  out  between  Spain  and  the  United  States,  was 
officially  published  in  the  London  Gazette,  1  agree 
that  this  proclamation  is  not,  strictly  speaking, 
evidence  of  the  date  when  the  fact  that  the  United 
States  had  become  belligerents  became  officially 
lecognized  by  the  Government  of  this  country,  but  I 
confess  that  it  is  not  without  weight  in  my  mind, 
because  I  cannot  imagine  that  those  who  prepared 
that  proclamation  were  not  fully  informed.  For  the 
reasons  given  I  am  constrained  to  hold  that  if  the 
defendants  had  proceeded  with  the  dispatch  of  the 
vessels  on  or  after  the  23rd  of  April,  they  would  have 
violated  section  8,  and  have  brought  themselves  with- 
in the  Act.  It  is  sufficient  for  me  to  say  that  if  a 
^  man  found  himself  doing  some  act  which  was  contrary 


334 

High  Coubt. 


THE  WEEKLY  REPORTER.      [iia«h«.iw.]  Vol  XLYIL 


Mallbt  v.  Gbbat  Eastbbit  Bailway  Co. 


HiGHCoinrr. 


to  the  law,  he  was  "  prevented  "  from  doing  that  aot. 
Glanse  7  of  the  contract  does  not  merely  mean 
physioal  prevention.  If,  therefore,  it  was  improper 
or  wrong  for  the  defendants  to  deliver  the  ships  atter 
the  23ra  of  April,  which,  on  the  evidence,  was  the 
day  before  they,  by  any  possibility,  could  have 
despatched  these  vessels — then,  by  the  terms  of  the 
contract,  read  as  I  think  it  waa  clearly  intended  by 
the  parties  when  they  signed  it  that  it  should  be  read 
— the  defendants  were  not  to  do  so,  but  were  in  that 
event  to  be  compensated  for  their  trouble  and 
expenses  by  retaining  the  deposit.  For  these  reasons 
there  must  be  judgment  for  the  defendants  with  casts. 

Solicitors  for  the  plaintifGs,  Chester  &  Sons, 

Solicitors  for  the  defendants.  Deacon  &  Co, 


Q.  B.  Div.  \  Ti^«    11 

(Day  and  Lawrance,  JJ.)  (  Jan.  u. 

Mallet  v.  Gbsat  Eastebn  Bailway  Co.  (a.) 

Railway  —  Carriage    of    goods  —  **  Owner* $    risk  " — 
Breach  of  contract — Damages — Liability. 

A  railway  company  contracted  with  M,  to  carry 
certain  goods  to  Jersey,  vik  the  Great  Western  Railway, 
Instead  of  doing  so  they  carried  them  vi&  the  London  and 
South-Westem  Railway ,  and  in  consequence  there  was 
delay,  and  M,  suffered  damage  and  loss.  The  contract 
was  for  carriage  at  owner*s  risk.  In  the  contract  was  a 
clause  relieving  tJie  company  from  all  liability  for  loss, 
damage,  misdelivery,  delay,  or  detention,  except  where 
such  arose  from  the  wilful  misconduct  of  the  company. 

Held,  that,  as  the  company  had  not  carried  out  the 
terms  of  the  contract,  the  above  clause  did  not  apply,  and 
the  company  were  liable. 

This  was  an  appeal  by  the  plaintiff  from  a  nonsuit 
by  the  learned  judge  of  the  Lowestoft  County  Court. 

The  action  was  for  breach  of  contract.  The  plain- 
tiff entered  into  a  contract  with  the  defendant 
company  whereby  the  latter  undertook  to  carry 
for  the  plaintiff  a  quantity  of  fish  to  Jersey.  The  fish 
was  to  be  carried  by  the  defendants  on  their  own  line 
as  far  as  London,  and  thence  by  the  Qreat  Western 
Bailway  to  Weymouth,  where  it  was  to  be  placed  on 
board  the  steamship  for  Jersey.  Instead  of  this  being 
done  the  defendants  carried  the  fish  from  London  by 
the  London  and  South-Westem  Bailway  to  South- 
ampton. The  consequence  of  this  was  that  the  fish 
arrived  late  and  the  plaintiff  lost  the  market,  whereby 
he  suffered  damage. 

The  contract,  which  was  one  for  carriage  at  owner's 
risk,  contained  the  following  clause  :  "  To  be  carried 
at  the  reduced  rate  below  the  company's  ordinary 
rate,  in  consideration  whereof  I  asree  to  relieve  the 
Ghreat  Eastern  Bailway  Co.,  and  aU  other  companies 
or  persons  over  whose  lines  the  merchandize  may 
pass  or  in  whose  possession  the  same  may  be  during 
any  portion  of  the  transit,  from  all  liability  for  loss, 
damage,  nusdelivery,  delay,  or  detention,  except 
upon  proof  that  such  loss,  damage,  misdelivery, 
delay,  or  detention  arose  from  wilf u  misconduct  on 
the  part  of  the  servants  of  the  company  or  of  such 
other  companies  or  persons  as  above. 

At  the  trial  the  plaintiff  proved  that  the  defendants 
carried  the  fish  vid  the  London  and  South-Westem 
Bailway  instead  of  by  the  Ghreat  Western  Bailway, 
and  that  in  conaequence  he  had  suffered  loss  and 
damage.  He  did  not,  however,  give  any  evidence 
showing  the  reason  why  the  goods  were  carried  by 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 

at-Law. 


the  former  instead  of  by  the  latter  oompany.  Ths 
learned  judge  nonsuited  the  plaintiff  on  the  gioimd 
that  he  was  bound  by  the  aforesaid  clause  in  the 
contract  and  that  he  had  given  no  evidence  showing 
that  anything  had  been  done  which  would  take  tiie 
case  out  of  that  clause. 
The  plaintiff  appealed. 

Ernest  Wilde,  for  the  appellant. — ^There  was  here  s 
clear  case  of  a  breach  ox  contract.  The  oontntct 
was  to  carry  by  the  Great  Western  Bailway.  The 
defendants  had  failed  to  do  so ;  they  had  earned  the 
plaint]ff*s  goods  by  another  line,  and  in  oonsequeoce 
the  plaint^  had  incurred  loss.  The  case  was  thni 
taken  out  of  the  above  clause  in  the  contract :  Sleat 
V.  Fagg,  5  B.  &  Aid.  342. 

Bodilly,  for  the  respondents. — ^The  nonrait  vn 
right.  There  was  no  wilful  misconduct  on  tiw  psrt 
of  the  defendants,  and  unless  such  was  proved  they 
are  not  liable  for  loss  or  damage :  Stevens  v.  Qr«A 
Western  Bailway  Co.,  52  L.  T.  Bep.  324,  33  W.  B. 
Dig.  173 :  Lewis  v.  Great  Western  Railway  Co.,  26 
W.  B.  255,  3  Q.  B.  D.  195. 

Wilde,  in  reply. — ^Delivery  to  the  wrong  penon  if 
wilful  misconduct. 

Day,  J. — ^I  feel  no  doubt  as  to  the  rights  of  these 
parties.  The  plaintiff  entered  into  a  oontraot  at 
Lowestoft  with  the  Gbeat  Eastern  Bailway  C!o. 
whereby  the  latter  undertook  to  carry  the  fi^h  vi^i  the 
Great  Western  Bailway  and  Weymouth.  Lnmediately 
afterwards  the  defendants  chang^  their  mind  upon 
the  subject  and  sent  the  fish  by  the  South- Wesfara 
Bailway  and  Southampton,  and  byreason  of  so  doing 
the  fish  were  greatly  delayed.  The  defendants  are 
not  protected  from  liability  for  such  delay  by  tiie 
terms  of  the  above-mentioned  clause.  The  delay  there 
means  delay  in  the  performance  of  rhe  contract  Here 
the  defendants  deliberately  violated  the  contract,  and 
by  reason  of  not  carrying  out  the  contract  they  delayed 
the  fish.  The  learned  judge  in  the  oounty  ooait 
ought  to  have  heard  the  case  out.  He  did  wrong  in 
nonsuiting. 

Lawranoe,  J. — I  agree. 

Appeal  allowed. 

Solicitors  for  appellant,  Dubois  dt  WHliams,  for 
H,  Chamberlin,  Yarmouth. 

SoUdtor  for  the  respondents,  Edward  Moore, 
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a  B.  Div. 
(Wills  and  Bruce, 

St.   Louis   Brewebibs   (Limited)   {Appellants)  v, 
Apthobpe  (Surveyob  of  Taxes)  (Respondent),  [a,] 

Inland  revenue — Income  tax— Annual  profits  or  gaint— 
English  company — Btisiness carried  on  abroadihrough 
foreign  company — Income  Tax  Act,  1842  (5  A  6  Fid. 
c,  3d),  s.  100,  Schedule  D,,  5th  case—Income  Tax  Ad, 
1853  (16  (k  17  Vict,  c,  34).  s,  2,  Schedule  D, 

An  English  oompany  formed  under  the  Compuuet 
Ads  and  register&i  in  London  had  power  oy  it» 
memorandum  of  association  to  acquire  the  whtie  or 
part  of  the  capital  stock  of  an  American  ineorporatfi 
cusociation,  then  carrying  on  a  bretoing  busineu  (• 
the  State  of  Missouri,  in  the  United  States,  and  to 
allow  the  ligal  estate  and  interest  in  any  business  cf 
property  acquired  by  the  company  to  be  vested  in  €sd 
carried   on    by  any    American    company    upon  imd 

{a,)  Beported  by  T.  B.  Colquhoun  Dnx,  Bsq., 
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fcTy  or  cu  agtnU  or  nominees  of^  the  English  company. 
The  English  company  acquired  t?ie  whole  of  <Ae  share 
capital  of  the  American  association  except  fourteen 
thares.  The  brewing  operations  were  carried  on  in  the 
BMe  of  Missouri  exclusively ^  and  under  the  immediate 
managsment  of  the  directors  of  the  American  association^ 
mi  the  Ireweries  and  other  property  were  vested  in  that 
association,  and  the  officers  and  emjUoyees  were  appointed 
hf  (he  American  directors.  At  the  end  of  each  financial 
year  copies  of  the  halancC'sheet  and  profit  and  loss 
aecoiunt  of  the  American  association  were  sent  to  the 
English  company,  and,  after  considering  them,  the 
dwtdors  of  thai  company  informed  the  American  asso- 
datien  as  to  what  dividend  they  thought  ought  to  be 
dedared,  and  the  American  association  habitually 
dedared  a  dividend  at  the  rate  mentioned.  In  the 
reports  and  accounts  of  the  English  company  the 
breweries  business  and  profits  were  treated  as  being  the 
*  property  and  under  the  control  of  the  English  company, 
and  the  directors  of  the  American  association  were 
rtferred  toas  **  the  board  of  management  in  St,  Louis,** 
The  accounts  of  the  breweries  were  audited  annually  by 
an  English  accountant  sent  for  the  purpose  by  the  English 
company.  The  amount  of  the  dividend  on  the  shares 
hdd  by  the  English  company  ufas  transmitted  to  England 
for  distribution  amongst  the  shareholders, 

Hdd,  that  the  brewing  business  was  in  substance  the 
business  of  tJie  English  company,  and  that  they  were 
liable  to  be  assessed  to  income  tax  under  section  2,  Schedule 
D.,  of  the  Income  Tax  Act,  1853,  in  respect  of  the  annual 
profits  or  gains  arising  from  that  business. 

CSaie  stated  by  the  Commissioners  of  Inland 
BereDiie. 

The  appellant  company  appealed  against  assess- 
ments  made  upon  them  nnder  section  2,  Schedule  D. ,  of 
the  Income  Tax  Act,  1853 — *'  in  respect  of  the  annual 
pnifits  or  gains  arising  or  accruing  to  any  person 
raiding  in  the  United  Kingdom  from  any  profession, 
trade,  employment,  or  vocation,  whether  the  same 
shall  be  respectivelT  carried  on  in  the  United  King- 
dom or  elsewhere. 

The  appellant  company  contended  that  the  asaess- 
ment  should  be  made  under  the  5th  case  of  section  100, 
Schedule  D.,  of  the  Income  Tax  Act,  1842 — yiz.,  the 
duty  to  be  charged  in  respect  {inter  alia)  of  foreign 
possessions  "shul  be  computed  on  a  sum  not  less 
than  the  foil  amount  of  the  actual  sums  anoually 
received  in  Great  Britain"  (now  the  United  King- 
dom^ ".  .  .  computing  the  same  on  an  average 
of  the  three  preceding  years/'  &c. — and  they  con- 
tended that  the  assessment  should  be  reduced  to  the 
amount  actually  received  by  them  in  England. 

The  appellant  company  was  an  English  company 
registerea  nnder  the  Oompanies  Acts,  and  having  its 
registered  ofBce  in  the  City  of  London.  Amongst 
the  objects  stated  in  its  memorandum  of  association 


"  (a)  To  acquire  the  whole  or  any  part  of  the  capital 
stock  of  the  St.  Louis  Brewing  Association  carrying 
on  bnsiness  at  St.  Louis  in  the  State  of  Missouri  in 
the  United  States  of  America,  and  to  acquire  and 
take  over  any  contracts  which  it  may  seem  expedient 
that  the  company  as  proprietors  of  the  said  stock 
should  acquire  and  take  over,  and  with  a  view  thereto 
to  enter  into  and  carry  into  effect  with  such  modifi- 
cations (if  anv)  as  may  be  agreed  upon  the  agreement 
with  Edmund  Fitzmaurice  Lenon  mentioned  in  clause 
3  of  the  company's  articles  of  association. 

"  (b)  To  carry  on  bnsiness  as  brewers,  maltsters,  &c. 

"  (c)  To  allow  and  oanse  the  legal  estate  and  interest 
in  any  businesses  or  property  acquired,  established,  or 
carried  on  by  the  company  to  remain  or  be  vested  or 
registered  in  the  name  of  or  carried  on  bv  any 
American  oompany  formed,  or  to  be  formea,  and 


either  upon  trust  for  or  as  agents  or  nominees  of  this 
oompany,  or  upon  any  other  terms  or  conditions 
which  the  boara  of  directors  may  consider  for  the 
benefit  of  this  oompany,  and  to  manage  the  afiBairs  or 
take  over  and  carry  on  the  business  of  any  such 
American  company  either  by  acquiring  the  whole  or 
part  of  the  snares  or  stock  or  debentures  or  other 
securities  thereof  or  otherwise  howsoever,  and  to 
exercise  all  or  any  of  the  powers  of  any  such  company 
or  of  holders  of  shares  or  stock  or  debentures  or 
securities  thereof,  and  to  receive  and  distribute  as 
profits  the  dividends  and  interest  on  such  shares, 
stock,  debentures,  or  securities." 

The  St  Loois  Brewing  Association  was  duly  incor- 
porated in  May,  1889,  under  the  laws  of  the  State  of 
liGssouri,  with  a  capital  of  5,250,000  dols.,  divided 
into  52,500  shares  of  100  dols.  each,  for  the  purpose 
of  manufacturinsr  and  selling  beer.  It  had  (under  its 
articles  and  bye-laws)  a  board  of  thirteen  directors, 
who  held  ofiice  for  a  year  and  were  elected  annually 
by  the  shareholders,  and  other  officers  appointed  by 
the  dbrectors.  The  board  of  directors  had  under  the 
bye-laws  the  general  management  and  control  of  the 
corporation  and  its  officers,  and  a  general  supervision 
and  control  over  the  committees  of  the  board,  which 
committees  were  appointed  by  the  board.  The  asso- 
ciation had  purchased  a  namber  of  breweries  at  St. 
Loois,  and  the  share  capital  of  the  association  was 
entitled  to  the  whole  of  the  net  profits  of  the  breweries 
less  an  amount  payable  for  interest  on  debentures 
issued  by  the  association  and  secured  by  a  mortgage 
upon  certain  of  the  breweries. 

The  St  Loais  Brewing  Association  had  issued 
50,886  shares,  of  which  50,872  shares  were  held  by 
the  appellant  company,  and  the  remaining  fourteen 
shares  were  held  in  America,  thirteen  being  held  by 
the  directors  of  the  St  Louis  Brewing  Association, 
each  holding  one  share.  The  brewing,  manufacture, 
and  the  brewing  trade  on  which  the  profits  wholly 
depended  were  carried  on  exclusively  at  St.  Louis 
under  the  immediate  management  of  the  directors  of 
the  American  corporation.  These  directors  in  the 
printed  reports  of  the  appcJlant  company  were  termed 
the  "Board  of  Management  in  St  Louis."  The 
banking  account  of  the  American  corporation  and  all 
the  traSe  books  and  accounts  were  kept  at  St.  Loois 
aforesaid.  An  English  accountant  was  appointed  by 
ijbe  appellant  company  to  proceed  to  America  at  the 
end  of  each  finanoal  year  and  audit  the  accounts  of 
the  eighteen  breweries  at  St.  Louis.  Although  the 
directors  of  the  American  association  were  not  paid 
salaries,  under  article  10  of  the  bye-laws  each  director 
received  a  salary  as  manager  of  an  individual  brewery 
committed  to  his  charge  for  management  purposes. 

At  the  end  of  each  financial  year  a  balance-sheet 
of  the  American  corporation  and  a  profit  and  loss 
account  were  prepared  showing  the  result  of  the  brew- 
ing business  for  Hie  past  year.  A  copy  of  such 
buance-sheet  and  profit  and  loss  account  was  for- 
warded by  the  American  corporation  to  the  appellant 
company,  and  the  directors  of  the  appellant  oompany 
then  considered  the  accounts  and  asreed  upon  the 
rate  of  dividend  whidi  they  considered  should  be 
declared.  They  communicated  their  decision  to  the 
American  corporation,  who  then  always  declared  a 
dividend  upon  the  shares  of  the  American  corporation 
at  the  rate  mentioned.  The  directors  of  the  jGnerican 
corporation  having  declared  the  dividend,  the  direc- 
tors of  the  appellant  company  then  declared  a  divi- 
dend upon  the  shares  of  the  appellant  company. 

No  dividend  warrant  was  issued  bv  the  American 
corporation.  Each  stock  or  share  holder,  upon  pro- 
duction of  his  certificate,  was  entitled  to  be  paid  the 
amount  of  dividend  due  to  him.  The  amount  of 
dividend  on  the  shares  held  by  the  appellant  companv 


886 


THE  WEEKLY  REPORTER.      cMkaauMaw]     ToLXLYlL 


H.  C.    St.  Louis  Bbbwbbieb  (Limited)  (Apps.)  v.  Apthorfs  (Survbtob  of  Taxes)  (Bbsft.)*    H.  C. 


was  sent  over  in  bulk  by  telegram  so  far  as  required 
for  the  English  shareholders  in  the  appellant  com- 
pany in  England.  Such  portion  of  the  dividend  as 
was  required  for  Amerioan  shareholders  in  the  appel- 
lant company  was  retained  in  America  by  the 
American  company  and  distributed  there  direct. 
The  appellant  company  did  not  issue  any  dividend 
warrants  in  respect  of  such  of  its  shares  as  were  held 
by  American  shareholders. 

The  annual  reports  and  accounts  of  the  appellant 
company  always  stated  and  dealt  with  the  subject  of 
the  breweries,  their  business  and  profits,  as  being  the 
property  and  under  the  entire  control  of  the  appellant 
company  alone. 

The  commissioners  found  as  follows : 

1.  That  the  business  carried  on  at  St.  Louis  in  the 
United  States  of  America  was  in  fact  carried  on 
by,  and  was  the  business  of,  the  appellant  company, 
and  that  the  profits  made  were  the  profits  of  the 
appellant  company. 

2.  That  the  head  and  seat  and  directing  power  of 
the  appellant  company  were  at  the  appellimt  com- 
pany's registered  offioe  in  the  CHty  of  London,  and 
that  if  the  business  at  St.  Louis  and  the  profits  made 
thereby  were  technically  the  business  and  profits  of 
the  American  company,  the  American  company  was 
for  such  purpose  the  agent  of  the  appellant  company. 

The  commissioners  confirmed  the  said  assessments 
and  stated  this  case  at  the  request  of  the  appellant 
company. 

Asquith,  Q.C,  {Bremner  and  Macatkie  with  him),  for 
the  appellants. — ^The  commissioners  were  wrong  in 
holding  that  the  brewing  business  was  carried  on  by 
the  appellant  company ;  they  are  interested  in  it  only 
as  shareholders  in  the  Amerioan  association,  whose 
business  it  is.  The  appellant  company  have  no  con- 
trol over  the  business  or  the  officers  of  the  Amerioan 
company,  exoept  so  far  as  by  means  of  the  voting 
power  conferred  on  them  as  shareholders  they  can 
exercise  such  a  control.  The  case  is  within  Colqahtmn 
V.  Brooks,  38  W.  B.  289,  14  App.  Cas.  493,  and 
Bartholomay  Brewing  Co,  v.  Wmtty  42  W.  B.  173, 
[1893]  2  Q.  B.  499,  and  is  distinguishable  from 
Apthorpe  V.  Peier  Schoenhofen  Brewing  Co,,  79  L.  T. 
Bep.  98,  on  the  ground  that  in  that  case  the  English 
company  had  complete  control  over  the  American 
company. 

Sir  B.  E.  Webster,  A.O,  {DanchwerU  with  him),  for 
the  respondent. — The  commissioners  were  right ;  the 
case  falls  within  the  first  branch  of  Sohedule  D.  of 
Feotion  2  of  the  Income  Tax  Act,  1853  (Dowell's 
Income  Tax  Laws  (4th  ed.),  p.  242).  The  English 
company  was  formed,  as  its  memorandum  of  associa- 
tion shows,  to  acquire  the  business  and  property  of 
the  American  association ;  their  accounts  shows  that 
the  breweries  and  other  American  property  are  treated 
as  the  property  of  the  Engluh  company;  the 
American  association  is  merely  a  device,  contemplated 
by  the  English  company's  memorandum,  for  enabling 
the  business  to  be  carried  on,  and  the  property  to  be 
held  in  the  State  of  Missouri  in  accordance  with 
the  locid  law.  The  business  is  the  business  of 
the  English  company  carried  on  by  t^em  in  London 
through  the  agency  of  the  American  association 
or  the  American  managers,  who  are  in  substance 
the  servants  or  agents  of  the  English  company. 
Colquhoun  v.  Brooks  does  not  overrule  the  decisions 
in  Oesena  Sulphur  Co,  v.  Nicholson  and  GcUcutta  Jute 
Mills  Co.  V.  Nicholson,  25  W.  B.  71,  1  Ex.  D.  428. 
Bartholomay  Brewing  Co,  v.  WyaU  has  been  overruled 
by  San  Paulo  fBrazilianJ  Bailway  Co,  v.  Carter, 
44  W.  B.  336,  [1896J  A.  C.  81,  as  Wright,  J.,  pointed 
out  in  Apthorpe  v.  Peter  Schoenhofen  Brewing  Co, 
The  Bartholomay  case  is  inconsistent  with  a  series  of 


previous  decisions :  Imperial  Ooniinentdl  Gas  Assoda- 
tion  V.  Nicholson,  37  L.  T.  Bep.  717,  1  Tax  Cas.  138, 
26  W.  B.  Dig.  102 ;  London  Bank  of  Mexico  and  Sotdk 
America  v.  Apthorpe,  39  W.  B.  564.  [1891]  2  Q.  R 
378 ;  Denver  Hotel  Go,  v.  Andrews,  43  W,  B.  889,  3 
Tax  Cas.  356;  Norwich  Union  Fire  Insurance  CSo.7. 
Magee,  44  W.  B.  384, 3  Tax  Cas.  457 ;  Groue  v.  EUioU, 
3  Tax  Cas.  481. 

Bremner,  in  reoly. — ^The  decisions  in  the  series  o! 
cases  referred  to  ao  not  go  beyond  the  deoisioa  of  tfas 
House  of  liDrds  in  the  San  Paulo  case,  la  tbose 
cases  there  was  only  one  company,  viz.,  an  Eogiiik 
company,  and  the  business  abroad  was  carried  on  bj 
their  agents  or  managers;  here  there  is  an  inds- 
pendent  American  company,  and  the  Englisk 
company  are  merely  sharehdldeis  in  it. 

Wills,  J. — ^I  have  come  to  a  dear  oondusicm  fhst 
the  Crown  is  entitied  to  judgment  in  this  case.    I  am 
well  aware  that  if  the  Amenoan  law  as  to  oompadn 
is  the  same  as  our  own  we  must  treat  this  Americsa 
association  as  subject  to  the  same  principlas  of  law  as 
those  which  affect  our  companies  here.    There  is  no 
evidence  before  ns  that  the  American  courts  take  tiie 
same  view  as  to  the  position  of  companies  as  was 
taken  by  the  House  of  Lords  in  the  case  as  to  a  "  one- 
man  company  "  :  Salomon  v.  Salomon  A  Co.,  45  W.  & 
193,    [1897]   A.   C.   22 ;   but  I  will  assume  for  tki 
purposes  of  my  judgment  that  this  is  so,  and  that  in 
Amerioan  law  as  in  our  own  a  company  is  a  sepsiats 
entity,  distinct  from  the  shareholders  whidi  form  it 
It  is  no  doubt  true,  as  Mr«  Bremner  has  oontendsd, 
that  in  theory  the  business  of  this  American  assodstioa 
is  carried  on  by  the  American  directors  and  the  EosUik 
company   have  no  legal  power,    no   power  inaA 
could  be   enforced  in  a  court  of  law  to  order  ths 
American  directors  to  do  or  abstain  from  doing  any 
particular  act.    But  clause  (c)  of  the  memoraodam 
of    association    of    the    English    company   (whiolL 
it  is  stated  is  in  a   form  in   oommon   use)  shovs 
that  there  is  a  recognized  way  by  which  one  oompny 
can  in  effect  obtain  power  to  manage  the  aff«iis  of 
another  company  by  acquiring  all  or  praetioaUy  lU 
the  shares  in  that  other  company,    in  that  way, 
although  the  foreign  company  may  not  be  theoretaosUj 
or  legally  governed  by  the  English  oompany,  ths 
English  company  can  and  do  control  the  bosioesi 
carried  on  by  the  foreign  oompany.    The  basiness  of 
the  English  company  in  this  case  is  to  manage  the 
business  of  the  American  association  in  the  interesfeB 
of  the  shareholders  in  the  English  company.    That 
that  is  the  nature  of  the  business  carriea  on  by  theB 
here  in  London  it  is  impossible  to  doubt.    If  Mr. 
Bremner's  argument  represented  the  nttX  state  ol 
things  the  English  directors  would  have  nothing  to 
do  except  occasionally  to  send  out  someone  to  aeehov 
things  were  going  on  with  the  business  in  America; 
and  to  do  this  merely  for  the  sake  of  gratifying  their 
curiosity,  for  neither  they  nor  the  person  whom  they 
sent  out  would  have  any  power  to  act  with  re^Mot  to 
the^  American  business ;  yet  these  English  dneetocs 
divide  between  them  a  large  sum  annually  as  re- 
muneration for  their  services.    That  fact  shows  that 
there  is  something  more  to  be  done  by  the  BngU 
directors.  ^  — « 

My  decision  does  not  merely  depend  on  ths 
description  of  the  business  of  the  appeuant  oompany 
as  set  out  in  their  memorandum  of  assoctation.  Ths 
substance  of  the  matter  must  be  looked  at  I  do  not 
propose  to  discuss  the  question  whether  the  Bngliih 
company  can  be  said  to  be  oarrying  on  the  tfff"— 
of  tne  American  association.  If  the  snbstaaos  bs 
looked  at,  and  not  mere  madhinery  only,  these  is  a 

§ood  deal  to  be  said  in  favour  of  the  laimr  view  ttst 
le  English  company  is  doing  through  ue  Amen 
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oontpanj  the  business  which  is  done  in  Amerioa.  I 
do  not,  however,  found  my  jndement  on  that  larger 
gioimd,  though  there  is  much  in  the  reports  and 
Booonnts  to  support  that  view. 

The  previous  decisions  which  have  been  referred  to 

are  not  of  much  assistance  to  me ;  the  question  is 

really  one  of  fact,  and  the  circumstances  of  the  cases 

differ.    Most  of  the  cases  cited  differ  from  this  case 

in  that  one  company  only  was  oouoemed ;  but  that 

does  not  apply  to  the  Cnena  case,  in  which  there  was 

in  Italian  con^any.      The   case   of    Bartholomay 

Brewing  Co,  v.  Wydt  I  do  not  pause  to  consider,  for 

wj  brother  Wright  (who  was  a  party  to  that  decision) 

hu  himself  said  that  the  effect  of  that  case  has  been 

deitroyed  by  the  decision  of  the  House  of  Lords  in 

San  Paulo  {Brazilian)  BaUvmy  Co,  v.  Cart/er,    On  the 

qnestion  of  fact  submitted  to  me  here  I  am  of  opimon 

uat  the  appellant  company  were  e£fectivelv  carrying 

on  businefis  in  Amerioa,  and  that  tiiey  did  this  by 

aoqniring  a  preponderating  influence  in  the  American 

asBOciation.     llie  possession  of   the  shares  in  the 

American  association  enabled  tiiem  to  do  what  their 

memorandum  of  association  states  to  be  one  of  their 

objects — they  managed  the  affairs  of  the  American 

uaodation  by  acquiring  practically  all  the  shares  in 

it    For  these  reasons  I  think  th|bt  the  Grown  is 

entitled  to  judgment* 

Bbucb,  J. — I  agree.  I  should  have  felt  that  some 
difficulty  was  occasioned  by  the  Bartholomay  case  if 
my  brother  Wright  had  not  said  that  his  decision 
there  was  gone.  Looking  at  the  matter  from  a 
pnotical  business  point  of  view  I  am  satisfied  that 
these  American  directors  are  not  carrying  on  their 
bosineBs  independently  of  the  EnffHsh  company. 
The  head  and  seat  and  power  of  we  business  are 
witii  appellant  company  here,  and  the  American 
oompany  were  practically  the  agents  of  the  English 
company. 

JudgTmni/or  the  Croum, 

Solicitors  for  the  appellants,  AaJiurst  Morris,  Crisp, 
A  Co, 

Solicitor  for  the  respondent,  The  Solicitor  of  Inland 
Revenue, 


{From  the  Court  of  Appeal,  New  Zealand,) 

Nov.  26. 

DiLWOBTH  Am)  Others  v.  The  OoMMiBsioinsB  fob 
Laitd  and  Inoome  Tax. 
DiLWOBTH  V.  The  Commissioneb  of  Stamps,  (a.) 

Charity — Institution  for  education — Church  of  England 
—Beneficiaries  to  he  hrought  up  in  a  particular 
religion — Beneficiaries  from  another  country — Deceased 
Persons  Estates  Duties  Act,  1881  {New  Zealand), 
Exemption  Act,  1883 — Land  and  Income  Assessment 
Ad,  1891  {New  Zealand),  Exemption  Act,  1892. 

A  testator,  who  died  in  1894,  lequeathed  the  residue  of 
his  estate,  both  real  and  personal,  to  trustees  for 
the  purpose  of  founding  and  endowing  an  institu- 
tion for  the  maintenance  and  education  of  boys 
who  were  orphans,  or  the  sons  of  persons  in  straitened 
QTCttmstances,  resident  in  the  provincial  district 
of  Auckland,  or  in  the  province  of  ulster,  Ireland;  and 
Uie  institution  was  to  he  managed  by  persons  of  a  par- 

(a.)  Beported  by  G.  H.  Gbafton,  Esq.,  Barrister- 

at-Law. 


ticular  religion,  and  the  inmates  were  to  be  brought  up 
and  instructed  in  thai  religion. 

Held  to  be  a  charitable  devise  or  bequest,  and  a 
** public"  institution  within  the  New  Zealand  Estates 
Duties  Exemption  Act,  1883  ; 

Also,  (u  to  the  land  devised,  that  the  institution  was 
"  carried  on  for  charitable  purposes  "  within  the  New 
Zealand  Land  and  Income  Tax  Exemption  Act,  1892. 

These  were  two  appeals  from  the  Court  of  Appeal, 
New  Zealand,  and  involved  the  consideration  of 
several  points  bearing  upon  the  general  law  of 
charitable  gifts. 

The  facts  are  given  at  length  in  the  judgment  of 
their  lordships.  The  sections  of  the  various  statutes 
bearing  upon  the  matter  are  also  set  out  therein. 

CozenS'Hardy,  Q,C,,  and  Vaughan  Hawkins,  for  the 
appellants. 

Haldane,  Q,C,,  and  Bowden,  for  the  respondents. 

The  judgment  of  their  lordships  (Lords  Watson, 
HoBHOUSE,  and  Davey)  was  delivered  by 

Lord  Watson. — ^The  appellants,  in  both  these  cases, 
are  the  testamentary  trustees  and  executors  of  tiie 
late  James  Dilworth,  of  Bemuera,  near  Auckland,  in 
the  colony  of  New  Zealand,  who  died  on  the  23rd  day 
of  December,  1894.  Before  the  commencement  of 
either  of  the  suits  in  which  these  appeals  are  taken, 
the  appellants  had  obtained  probate  and  had  carried 
out  the  whole  directions  of  the  testator,  with  the 
single  exception  of  his  instructions  with  regard  to 
disposal  of  the  residue  of  his  estate,  real  and  personal. 

The  testator,  after  making  due  provision  for  all 
persons  whom  he  conceived  to  have  a  moral  claim 
upon  him,  declared  his  intention  of  establishing  an 
institution,  to  be  called  the  Dilworth  Ulster  Institute, 
witii  the  object  of  affording  to  boys  of  the  classes 
thereinafter  mentioned  such  maintcoiance,  education, 
and  training  as  wotdd  enable  them  to  become  good 
and  useful  members  of  society ;  and  for  that  purpose 
he  bequeathed  to  the  appellants  the  whole  of  the 
residue  of  his  real  and  personal  estate  which  he  had 
power  to  dispose  of  by  will.  At  the  time  of  the 
testator's  deatn,  the  residue  of  his  trust  estate,  botJi 
real  and  personal,  was  certified  by  the  Commissioner 
of  Stamps  to  be  of  the  value  of  £100,655  2s.  3d. 

The  testator  directed  the  appellants  to  reserve  not 
less  than  twenty-five  acres  of  his  land  at  Bemuera, 
known  as  Graham's  Hill,  for  the  purpose  of  erecting 
suitable  buildings  for  the  Dilworth  Ulster  Listitute ; 
and  idso,  in  the  event  of  their  resolving  to  establish 
an  industrial  branch  of  the  institute  at  Waitakerei, 
to  reserve  sufficient  land  for  that  purpose.  Listruc- 
tions  were  given  to  the  appellants,  that,  in  order 
to  prevent  the  net  income  derivable  from  the  residue 
falnng  below  the  sum  of  £5,000  per  annum,  they 
should  accumulate  and  invest  such  sum  of  money 
as  they  might  think  necessary  before  proceeding  to 
erect  any  buildings  for  the  purposes  of  the  institute. 
And  they  were  directed  that,  whenever  the  net  income 
of  the  residue  amounted  to  not  less  than  £5,000  per 
annum,  and  the  money  in  their  hands  amounted  to 
not  less  than  £10,000  over  and' above  any  sums  which 
they  had  invested  for  the  purpose  of  securing  the  net 
income  of  £5,000,  they  should  proceed  to  erect  a  sub- 
stantial building  upon  the  testator's  lands  at  Auckland 
known  as  Graham's  Hill. 

The  testator  further  directed  that,  as  soon  as  the 
buildings  at  Auckland  were  completed,  and  all 
liabilities  incurred  in  the  erection  thereof  discharged, 
the  appellants  should  select  so  many  boys  of  sound 
bodily  and  mental  health,  being  orphans  or  sons  of  per- 
sons of  good  character  and  of  any  race,  as  in  the  opinion 
of  the  appellants  that  portion  of  the  income  available 
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for  the  pnrpose  will  be  sufficient  from  time  to  time  to 
support,  train,  and  ednoate.  All  boys  selected  must 
be  either  destitute  orphans  or  the  children  of  persons 
in  straitened  circumstances  resident  in  the  provincial 
district  of  Auckland  or  in  the  province  of  Ulster  in 
Ireland;  and,  oeteria  paribus,  a  preference  is  to  be 
given  to  boys  resident  in  or  near  the  town  of  Dan- 
ganoon  in  the  province  of  Ulster.  Boys  selected 
from  the  provincial  district  of  Auckland  must  not  be 
under  three  nor  above  live  years  of  age,  and  those 
seleiotedin  the  province  of  Ulster  must  be  between 
five  and  eight  years  of  age.  The  Ulster  boys  are  to 
be  selected  by  the  minister  for  the  time  being  of  a 
church  in  Dungannon  in  connection  with  the  General 
Synod  of  the  Anglican  Church  called  the  Church  of 
Ireland,  and  failing  his  nomination  by  the  appellants 
themselves.  Provision  is  made  for  supjuying  the  Ulster 
bo3*s  with  an  outfit,  and  forwarding  them  to  the 
DU  worth  UJster  Institute  at  Aucklwd.  No  pupil 
is  to  remain  in  the  institute  after  he  has  attaiaed  the 
age  of  fifteen,  but  in  the  case  of  pupils  distinguished 
by  their  industry  and  natural  talents,  the  appellants 
ore  empowered  to  make  arrangements  for  their  main- 
tenance and  tbe  prosecution  of  their  studies  at  any 
university  in  New  Zealand,  or  in  Dublin,  or  in  or 
near  the  city  of  Belfast  in  Ireland,  and  to  allow  such 
pupils  in  the  meantime  to  remain  resident  in  the 
institute. 

All  boys  selected  as  pupils  of  the  institute  are  to  be 
maintained  in  the  buildmgs  of  tbe  institute,  are  to 
be  clothed  in  a  suitable  uniform  dress,  are  to  be 
brought  up  and  educated  iu  the  tenets  of  the 
Church  of  the  Province  of  New  Zealand  commonly 
called  the  Church  of  England,  and  are  to  be  in- 
structed in  such  branches  of  learning  and  industry  as 
shall  be  considered  likely  to  make  them  good  and 
useful  members  of  society.  It  is  expressly  declared 
that  no  person  shall  be  appointed  chaplain,  secretary, 
master,  tecusher,  or  other  officer  of  the  institute 
until  he  shall  have  signed  a  declaration  that  he  is  a 
member  of  the  Church  of  the  Province  of  New 
Zealand  commonly  called  the  Church  of  England, 
and  that  hQ  accepts  and  maintains  the  principles 
of  the  Beformation  accomplished  in  the  Church  of 
Eneland  in  the  sixteenth  century  of  the  Christian  era. 

Tbe  appellants  have  hitherto  been  accumulating 
the  income  of  the  residue,  in  accordance  vnth  the 
directions  of  the  testator;  and  they  have  not  y<^t 
commenced  to  erect  the  buildings  of  the  DUworth 
Ulster  Institute. 

80  far  as  hitherto  stated,  the  facts  are  common  to 
both  appeals;  but  the  questions  raised  by  these 
appeals  depend  upon  the  construction  of  different 
Acts  of  the  Legislature  of  New  Zealand,  and  must 
now  be  separately  considered. 

FmsT  Appeal. 

Under  the  provisions  of  the  Deceased  Persons 
Estates  Duties  Act,  1881,  the  Commissioner  of 
Stamps  for  the  Colony,  who  is  the  respondent  in  this 
appeal,  assessed  the  death  duty  payable  by  the  appel- 
lants in  respect  of  the  residue  of  the  testator^s  estate 
at  the  sum  of  £12,735  13s.  6d.  The  appellants  de- 
clined to  pay,  upon  the  ground  that  they  were 
exempted  from  liability  by  the  Charitable  Gifts 
Duties  Exemption  Act,  1883 ;  but  the  respondent 
held  that  they  were  not  entitled  to  exemption,  inas- 
much as  the  bequest  to  the  Ulster  Institute  is  a  gift 
to  a  sect  or  class,  and  is  not  a  devise  or  bequest  to  a 
public  institution,  or  a  charitable  bequest  within  the 
meaning  of  the  Act.  A  case  was  accordingly  pre- 
pared for  the  opinion  of  the  Supreme  Court  of  the 
Colony.    The  questions  submitted  to  the  court  were : 

1.  Is  the  bequest  to  the  Dilworth  Ulster  Institute 
BO  made  as  aforesaid  exempt  from  the  payment  •f  | 


duty  chargeable  under  the  Deceased  Persons  Estates 
Duties  Act,  1881,  audits  amendments? 

2.  What  refund  of  duty  (if  any)  are  the  siid 
executors  entitled  to  demand  in  respect  of  ssid 
assessment  P 

The  case  was  first  heard  before  Connolly,  J.,  who, 
on  the  18  th  of  December,  1895,  answered  both  thess 
questions  in  the  negative.  On  the  27th  of  Apri), 
1896,  his  judgment  was  affirmed  by  the  Court  of 
Appeal,  who  nnatiimously  held  that  the  testatdr'f 
bequest  of  residue  did  not  come  within  the  exemptioii 
provided  by  the  Act  of  1883. 

The  controversy  between  the  parties  turns  upon 
the  construction  of  two  clauses  in  **  Tbe  CharitsUs 
Gifts  Duties  Exemption  Act,  1883/'  which  are  ia 
these  terms  : 

Section  2. — '*Ia  this  Act,  the  term  'charitable 
purposes '  iucludes  devises,  bequefts,  and  legacies  of 
real  or  personal  property  respectively  of  whatever 
description  to  public  institutions  such  as  librari-^, 
museums,  institutions  for  the  promotion  of  sdenee 
and  art,  colleges  and  schools,  or  to  hospitals,  orphan, 
lunatic,  or  benevolent  asylums,  dispensaries." 

Section  3. — '*  Notwithstanding  anything  contsiaed 
ia  *  The  Deceased  Persons  Estates  Duties  Act,  1881/ 
or  any  other  Act-  of  a  like  character,  no  duty  what- 
soever shall  be  payable  in  respect  of  any  charitable 
devise  or  bequest." 

These  two  clauses  form  the  substanoe  of  t'le 
exempting  Act  of  1883,  which  oontains  only  four 
sections.  Section  1  relates  to  the  short  title  of  the 
Act,  and  section  4  to  the  date  on  and  after  which  its 
provisions  were  to  be  operative. 

Section  3,  which  enacts  exemption  from  the  duty 
imposed  by  the  Deceased  Persons  Estates  Act,  1881, 
or  by  any  Act  of  a  like  character,  i^  expressed  in  veiy 
vnde  and  general  terms.  It  provides  that  no  duty 
whatsoever  shall  be  payable  "in  respect  of  any 
charitable  devise  or  bequest."  The  only  test  of 
immunity  required  by  that  enactment,  when  cjb- 
sidered  per  ae,  is  that  the  devise  or  bequest  shall  h« 
of  a  "  charitable  *'  nature.  It  does  not  appear  to  tbor 
lordships  to  admit  of  reasonable  doubt  that  the  gift 
of  residue  to.  the  Ulster  Institute  is  charitAs, 
in  the  popular  sense  of  that  word.  It  provides 
for  the  maintenance  and  education  of  boys  who 
are  orphans,  or  the  sons  of  parents  who  are 
in  straitened  circumstances;  and  it  does  not,  in 
their  lordships'  opinion,  derogate  from  the  oharitabk 
nature  of  the  gift,  that  the  institution  is  to  he 
managed  by  persons  of  a  particular  leiigioiH 
persuasion,  or  that  its  inmates  are  to  be  instmoted  is 
the  tenets  of  the  same  sect. 

But,  in  the  argument  addressed  to  thdr  lordahipa.  a 
question  was  raised  in  regard  to  the  true  legal  ccmalLue- 
tion  of  section  2,  and  to  what  extent,  if  any,  its  provi- 
sions qualify  the  enactments  of  the  suooeedinfc  aaon. 
Section  2  is,  beyond  all  question,  an  interprotatioo 
clause,  and  must  have  been  intended  by  the  Legis* 
lature  to  be  taken  into  account  in  construing  tfaa 
expression  "  charitable  devise  or  bequest^'  as  it  oocait 
in  section  3.  It  is  not  said  in  terms  that  "  charitable 
bequest  '*  shall  mean  one  or  other  of  the  things  which 
are  enumerated,  but  that  it  shall  *'  include  "  them.  The 
word  *'  include  "  is  very  generally  used  in  inteiptetar 
tion  clauses  in  order  to  enlarge  the  meaning  of  words 
or  phrases  occurring  in  the  body  of  the  statute ;  aad 
when  it  is  so  used  these  words  or  phrases  must  bs 
construed  as  comprehending,  not  only  such  things  as 
they  signify  according  to  their  natural  import^  bat 
also  those  things  which  the  interpretation  daasi 
declares  that  they  shall  include.  But  the  woid 
*'  include "  is  susceptible  of  another  conatractaoA, 
which  may  become  imperative,  if  the  context  of  the 
Act  is  suljcient  to  show  that  it  was  not   merely 
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raplofed  for  the  pnrpoM  of  adding  to  tbe  nataral 
■gnificuioe  of  tiie  words  or  expresnonB  deAoed.  It 
miy  b«  eqaivaleDt  to  "mean  and  mclade,"  and  in 
that  case  it  may  afford  an  esbauBtiTe  explanation  of 
the  mmuDB  whicli,  for  the  porpoMR  of  the  Act, 
mult    iuTaiubly    be    attached    to    theae    words    or 

Tbm  lordshipa  have  come  to  the  couclnsion  that  it 
ii  sot  necessary  for  tha  dedsion  of  this  appeal  to 
drt«niiiiie  in  which  of  these  senses  the  word 
"  inclode  "  is  need  in  seotjon  3.  Tbey  are  willing  to 
Hanme,  and  will  socordinglj  auame  that  the  word 
WM  meant  to  introduce  an  eahanstive  definition,  and 
Ihstthe  prorisions  of  that  olaiise  mnst  govern  the 
neaning  of  the  words  "any  charitable  devise  or 
b«qn«tt"  which  are  the  subjeota  of  direct  exemption 
ia  section  3.  The  objeots  defined  in  seotion  2  are 
dnrilable  in  the  l^al  MDse  of  the  word  :  but  they 
do  not  comprehend  all  of  the  objeota  whioh  would 
BatuiaUy  tall  under  the  general  definition  of 
"chsritsble." 

Upon  the  asBumption  now  made,  the  crucial  ques- 
tion  in  thia  appeal  oomes  to  be — whether  the  gift  of 
residue  to  the  TJlstsr  Institute  is  a  charitable  beqaeit 
vithiu  the  meaning  of  the  second  section  of  the  Act 
cf 1883  ? 

The  Kcond  leclion  ennmerates  two  olessps  of  iustita- 
tiont,  a  l^acy  or  devise  of  real  or  peraonal  property 
m  whose  faTonr  will  oonstitnte  a  diaritable  bequest 
not  diargeable  under  the  Death  Duties  Act  of  1881. 
Tbe  first  doss  of  objects  mult  be  of  a  public  and  not 
a  private  character,  and  oouaiat  of  "publio  inatitutions 
inch  as  libraries,  mnsenms,  institntdons  for  the  pro- 
motioo  of  science  and  art,  oollegee  and  schools." 
The  second  dam  of  objects  is  introdnoed  by  the 
aHematiTe  "  or,"  and  consists  of  "  hospitals,  orphan, 
lunatic,  or  benerolent  aaylums,  disp^uaries."  The 
word  pnbUc,  which  oharaoteriies  all  the  objects  of 
the  firat  class,  is  not  repeated  in  or  oonneoted  with 
the  second  class ;  and  it  appears  to  their  lordships 
that  it  waa  not  meant  to  apply  to  any  of  the  objecta 
enumerated  in  that  claaa. 

In  considering  whether  the  TJlstcsr  Institute  is 
irithin  the  second  daas  of  objeota  enumerated  in 
section  2,  their  lordships  therefore  think  it  is  imma- 
tnial  whether  the  institntion,  when  duly  completed 
and  admioistered  according  to  the  testators'  directions, 
will  be  public  or  private.  Oao  thing  ia  tolerably 
eatain,  that  it  will  not  be  a  dispensary,  the  main 
p^pose  of  which  is  the  distribution  of  modioii|e. 
"HocintaJ"  is  a  word  of  wider  and  more  variable 
■leaning,  and  primarily  signifies  a  place  built  for  the 
itcepdon  ol  the  sick  or  the  support  of  the  aged  or 
faifinn  poor.  It  hoe  been  used  in  Great  Britain,  ia 
some  inMaiicea,  to  denote  an  iustdtution  in  which  poor 
children  are  fed  and  educated.  But  that  is  not  the 
(■dinsffT  meaaing  of  the  word ;  and,  in  the  present  case 
Uisimiisiiirj  tnrniiniiiin  it  with  the  other expreaaions 
which  occur  in  section  2.  "  Schools"  aie  enumerated 
in  tka  first  class ;  and,  if  it  were  plain  that  the  Ulster 
laatitate,  when  in  operation,  will  be  a  publio  school, 
fliere  would  be  an  end  of  the  present  queetion.  On 
the  otbar  bond,  if  the  institube  will  M  a  private 
■diool,  and  it  so  exduded  from  the  first  class,  there 
can,  in  their  lordships'  opdnion,  be  no  presumption 
that  it  wBS  meant  to  be  induded  in  the  second  dass 
vtder  the  general  deecription  of  an  hospital.  It 
would,  in  their  opinion,  require  more  definite 
l>Dgnage  in  order  to  produce  that  result.  The  word 
"aaylum,"  which  is  the  only  other  term  of  imnort- 
mee  occurring  in  the  second  enumeration,  is  ijuaJified 
hj  the  expressions,  which  are  used  as  adjeotivea, 
"  otphKD,  Imtatio,  or  baievolent."  The  word 
"MyhnD,"  occortBn^  to  its  original  derivation,  and 
1b  ita  widest  meannig,  simi^  aigniflea  a  refuge,  a 


place  of  retreat  and  security.  In  its  English  oooepta- 
tion  the  word  -is  most  commonly  used  to  denote  an 
establishment  for  the  detention  and  cure  of  persona 
suffering  from  mental  disease,  and  also  a  place  for  the 
reception  and  up-bringing  of  destitute  orphans. 
Although  the  word  might  be  loosely  applied  to  a 
night  refuge  for  the  homeless,  or  to  any  similar 
institution,  there  does  not  seem  to  be  any  warrant 
for  describing  the  Ulster  Institute  as  a  "  benevolent 
asylum."  'Ibau  the  institute  has  no  relation  to  the 
insane ;  and  the  benefits  which  it  confers  are  not  con- 
fined to  the  children  of  deoeoeed  parents.  The  faot  that 
some  of  it*  inmates  are  to  be  orphans  will  not  impart 
to  the  institution  generally  the  oharaot«r  of  an  orphan 

It  does  not  appear  to  their  lordshipa  to  admit  of 
doubt  that  the  Ulnter  Institute  is  in  its  easeutial 
character  a  school  for  the  education  of  boys  between 
the  ages  of  3  and  \5,  and  that  it  must  at  all  events, 
be  regarded  as  an  institution  of  a  similar  nature  to  a 
college  or  sohooL  But  tbe  right  to  exemption  from 
death  duty  depends,  in  their  view,  upon  the  institute 
being  a  "  pubuo  "  institutiou  within  the  meaning  of 
the  ^t  branch  of  the  enumeration  in  section  2.  It 
was  plainly  the  intention  of  the  Legislature  to  exdude 
from  the  benefit  of  the  exemption  bequests  to 
scholastic  institutions  which  are  not  publio,  or  in 
other  words,  which  are  of  a  private  character ; 
but  the  context  of  the  Act  does  not  define,  and 
affords  no  means  of  determining  what,  accoTding  to 
the  general  nnderetanding  of  the  colony,  constitutea 
the  essential  difference  between  a  publio  and  a  privat« 
school.  As  these  words  ore  used  in  England,  there 
would  be  no  difficulty  iu  pointijiff  out  some  schools 
which  aie  public,  and  others  which  are  unmistakably 
private;  but  it  might  be  troublesome  to  explain  the 
reason  why  some  sdiools  are  called  pnblic,  whilst 
others  not  very  different  in  their  aharaateT  and 
dronmstances  ore  known  as  private.  It  is  in  regard 
to  the  latter  class  that  the  oifflcalty  arises  of  oorreot 
description,  such  as  occurs  here. 

Schools  founded  or  maintained  by  the  commnnity, 
and  managed  by  its  repreaentatives,  are  clearly  public, 
while  schools  ocnkduoted  by  individuals,  for  tbmr  own 
emolument,  are  as  dearly  private.  All  schools, 
whether  public  or  private  io  the  strictest  sense  of  tlie 
words,  which  have  a  reasonably  large  attandanoe  of 
soholus,  have  one  feature  in  common.  They  give 
inatruotion  to  the  pnblic,  or  in  other  words  to  the 
children  of  different  sections  of  the  public ;  and  the 
character  of  the  achool,  as  public  or  private,  must 
depend  not  upon  the  soholors  to  whom  ednoatioD 
is  given,  but  upon  the  terms  on  whioh  and  the 
droumstanoes  in  whioh  eduoation  is  given. 

The  Ulster  Institute  is  designed  to  give  free  nioin- 
t«nance,  dothing,  and  edncation  to  the  children  of  & 
certain  section  of  the  pnblic  whose  parents  are  resident 
in  the  colony  of  New  2^eBland.  &i  their  lordahipa' 
opinion  the  character  of  the  institntion  is  not 
materially  altered  dther  by  the  circomstanoe  that 
the  remainder  of  the  bonefidaries  ore  to  be  selected 
in  another  country,  and  thence  conveyed  to  the 
institute  at  Auckland,  or  by  the  oircumstanoe  that 
all  of  the  beneficiaries  ore  to  be  educated  aooording 
to  the  rdigious  tenets  of  a  particular  churoh.  If  the 
institute  l^,  within  the  meaning  of  tbe  Act  of  1883, 
a  public  institution,  ench  as  a  school,  there  is  no 

C vision  in  that  Act  whidi   oan   deprive  it   of  the 
efit  of  the  exemption  in  respect  of  eithar  of  thuaa 


Thdi    lordships    have  come    to 
not  without  hesitalaon,    owing  to 
by  the  courts  below,  that  the  Ulat 
designed  by  its  founder,  does  aiis« 
tion    of    a   public   institution,    ino 
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It  appears  to  them  that,  if  the  testator  had  directed 
his  triutees  forthwith  to  hand  over  the  adinixiistration 
and  management  of  the  Ulster  Institate  to  a  public 
body  in  New  Zealand,  or  if  he  had  made  his  bequest 
directly  to  such  pubUo  body  for  the  same  purposes, 
the  institute  would  necessarily  haye  been  regarded  as 
a  public  and  not  as  a  private  institution.  What  he 
has  directed  to  be  done  is  in  substance  the  same 
thing.  His  trustees  to  whom  he  has  delegated  the 
duty  of  building  the  institute  and  of  superintending 
its  administration,  are  his  trustees  in  this  sense  only 
that  he  appointed  them.  They  have  no  personiu. 
interest  in  the  residue,  which  they  hold  only  for  behoof 
of  those  children,  members  of  the  public,  whom  he  has 
directed  them  from  time  to  time  to  select  as  the  bene- 
ficiaries under  the  trust.  The  bequest  is  an  educational 
endowment  in  perpetuity,  and  &e  beneficial  interest 
in  it  is  not  vested  in  any  private  person,  but  belongs 
inalienably  to  the  public.  Such  oeing  the  character 
of  the  charity  founded  by  the  testator,  their  lord- 
ships do  not  think  that  the  inmates  of  tiiie  Dilworth 
Ulster  Institute  ootdd  with  propriety  be  described  as 
the  recipients  of  private  education. 

Sboond  Appeal. 

In  this  case  the  appellants  complain  of  an  assess- 
ment of  £557  9s.  8d.,  imposed  by  the  respondent,  who 
is  Commissioner  of  the  Colony  for  Land  and  Income 
Tax,  upon  the  income  and  profits  of  the  land  and 
personalty  forming  the  residue  of  the  testator's 
estate,  during  the  year  1895-96.  The  assessment  was 
made  under  "  The  Land  and  Income  Assessment  Act, 
1891,"  which  repealed  the  provisions  of  "  The  Property 
Assessment  Act,  1885,"  and  it  was  objected  to  by 
the  appellants  upon  the  ground  that  the  income 
derived  by  them  from  the  residue  was  expressly 
exempted  from  duty  by  section  16  of  the  Act  of  1891. 
The  respondent  disallowed  the  objection;  and  a 
special  case  was  stated  by  the  parties  for  the  opinion 
of  the  Court  of  Appeal,  in  which  the  only  question 
submitted  was,  in  substance :  Whether  the  appellants, 
as  trustees  of  Mr.  Dilworth's  will,  are  liable  to  pay 
to  the  respondent  **  Land  Tax  upon  the  lands  vested 
in  them  as  aforesaid  P  "  The  case  does  not  raise  any 
question  as  to  income  arising  from  estate  other  than 
lands.  It  was  heard  before  &e  Court  of  Appeal,  who, 
on  the  29th  of  October,  1896,  imanimously  answered 
the  question  submitted  to  them  in  the  affirmative, 
and  gave  the  respondent  judgment  for  the  amount  of 
duty  which  he  claimed. 

In  the  case  lodged  by  them  with  a  view  to  this 
appeal,  the  appellants  rely  upon  a  clause  in  *'The 
Land  and  Income  Assessment  Act  Amendment 
Act,  1892,*'  creating  additional  exemption,  which  is 
in  the  following  terms :  '*  Section  3  (4). — All  mort- 
gages held,  and  all  income  received  or  derived  by  or 
on  behalf  of  any  public  charitable  institution,  whether 
formed  under  *  The  Hospitals  and  Charitable  Institu- 
tions Act,  1885,'  or  any  other  Act  for  the  time  being 
in  force,  or  howsoever  formed,  if  carried  on  for  any 
public  charitable  purpose,  and  not  for  any  gain  or 
profit."  Their  lordships  are  of  opinion  that  these 
provisions,  whatever  be  their  effect,  must  be  taken 
into  account  in  construing  the  principal  Act  of  1891 ; 
because  the  assessment  in  question  was  imposed  in 
virtue  of  that  Act,  as  amend^  by  the  statute  of  1892. 
'  The  enactments  with  respect  to  exemption  from 
duty,  in  so  far  as  they  have  any  bearing  upon  the 
present  case,  are  contained  in  sub-section  1  of 
section  16  of  the  principal  Act,  which  is  in  these 
terms: 

''  16.  Land  owned  and  income  derived  or  received, 
as  hereinafter  mentioned,  shall  be  exempt  from 
taxation  under  this  Act,  subject,  however,  to  the 
pzoviaions.hereof : 


*'  (1)  All  land  owned  by  any  person  or  body, 
corporate  or  unincorporate,  and  used  or  occupied  by 
such  person  or  body  solely  for  any  of  ihe  puiposei 
hereinafter  mentioned : 

**  (a)  A  place  of  worship  or  a  place  of  residence  for 
the  clergy  or  ministers  of  any  reli^us  bodv. 

*'  {h)  And  public  school  established  under  'Tlis 
Education  Act,  1877,'  and  all  lands  and  buildings 
used  for  any  school  which  is  not  carried  on  exdosiTdy 
for  pecuniary  gain  or  profit,  but  so  that  not  more  thaa 
fifteen  acres  be  used  or  occupied  for  the  porposeB  of 
any  one  such  schooL 

**  (c)  The  site  of  any  university,  or  ooUege  or  school, 
incorporate  by  any  Act  or  Ordinance,  or  the  site  of  a 
pubHc  library,  athenseum,  or  mechanics  institute,  or 
any  public  museum,  or  any  school  of  mines. 

**ui)  A  public  cemetery  or  burial-ground. 

**  (e)  The  ground  or  place  of  meeting  for  any  sgxi- 
ctdtund  society  being  me  property  of  the  society. 

**  (/)  A  place  of  meeting  for  the  purposes  of  a 
friendly  society,  or  of  a  masonic  lodge,  or  of  any 
buildii^;  society  registered  under  the  A^cts  in  foiee 
relating  to  building  societies. 

**{g)  Public  charitable  institutions  ooostitoted 
under  'The  Hospitals  and  Charitable  Institiiiioni 
Act,  1885,'  and  charitable  institutions  not  Garried  an 
for  gain  or  profit. 

'*  (A)  Pubdc  gardens,  domains,  or  reGreation  or 
other  public  reserves  not  occupied  by  a  tenant,  9Bii 
all  public  roads  or  streets. 

**  (t)  Owned  and  occupied  by  Maoris  only,  and 
not  leased  to  or  occupied  by  any  person  other  thaa 
the  Maori  owner. 

**[j)  Any  public  rail?ray,  including  the  land 
occupied  and  used  as  permanent  way,  and  for  yiida, 
stations,  sheds,  and  all  buildings  used  for  the  purposBi 
of  traffic  only,  but  not  further  or  otherwise. 

**  No  lands  vested  in  Her  Majesty  or  in  the  New 
Zealand  Railway  Commissioner,  nor  any  land  vested 
in  any  corporate  or  other  body  for  the  purpoaea  of, 
or  in  relation  to,  local  self-govenunent,  or  lor  aaj 
educational  or  public  charitable  purpose,  ahall  be 
liable  to  taxation  under  this  Act,  except  when  then 
is  a  tenant  or  occupier  liable  to  pav  such  tax." 

The  sub-section  which  has  just  been  quoted  oreatei 
certain  exemptions  from  the  taxabili^  of  lands  and 
buildings.  Its  sub-sub-sections,  which  are  denotsd 
alphabetically,  only  exempt  such  lands  or  boildingi 
as  are  actually  used  or  occupied  for  one  or  other  of 
the  purposes  therein  specified.  Thus,  in  the  case  of 
any  school  which  is  not  carried  on  exdnaively  for 
pecuniary  gain  or  profit  {g),  or  of  a  chatmble 
mstitution  not  carried  on  for  gain  or  profit  (g)^  tfaa 
exemption  obviously  has  no  application,  exo^  to 
an  institution  which  has  been  erected  and  is  in 
actual  operation.  It  is  therefore  nnneuiaHMr  to 
consider  whether,  if  the  Ulster  Institate  had  been 
completed  according  to  the  testator^s  directioaa, 
exemption  could  have  been  cUimed  for  it  under 
one  or  other  of  these  heads.  In  that  cam 
the  claim  would  not  have  extended  beyond  te 
building  and  its  site ;  and  if  it  were  held  to  be  a 
school  within  the  meaning  of  sub-sub-seotion  {h),  not 
more  than  15  acres  used  and  occupied  for  ths 
purposes  of  the  institute  would  be  entitled  to 
exemption. 

The  concluding  enactments  of  j  sub-section  (1)  faata 
a  much  wider  scope.  They  expressly  exempt  lands 
vested  in  the  down,  and  all  lands  vested  in  any 
corporate  or  other  body  for  the  purposes  of,  or  is 
relation  to,  *'  local  self-government,  or  for  any  pofalie 
educational  or  public  charitable  purpose."  The  trustatt 
of  the  late  Mr.  Dilworth,  although  not  a  pnUio  body, 
are  within  the  alternative  of  ''any  oufcer  body," 
and  tbey  are  vested  for  certain  purposes  with  tht 
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nodne  of  his  real  and  personal  estate.  The  only 
^[QestionwhiohaziseB  under  this  part  of  the  sub-seotion 
18  whether  the  apx>ellants  are  vested  with  the  residue, 
BO  far  as  consisting  of  lands,  either  for  a  public 
educational  pnroose  or  for  a  public  charitable  purpose. 
It  would  be  difficult  to  arrive  at  the  conclusion  that 
m  institution  like  the  Ulster  Institute,  which  is 
unquestionably  in  the  nature  of  a  charity,  wotdd  not 
lerre  any  public  charitable  purpose,  seeing  that  the 
objects  of  the  charity,  who  are  to  be  selected  from 
the  jpublic,  have  a  vested  beneficial  interest  in  per- 
petuity. And  if  it  were  held  to  be  in  its  character  a 
pobtio  charity,  the  real  estate  forming  part  of  the 
residue  would  be  exempted  from  taxation,  although 
it  has  not  yet  been  applied  to  the  objects  for  which  it 
is  held  by  the  appellaaits. 

Section  3  of  Uie  Amendment  Act  of  1892,  which  is 
xDcoiporated  with  and  must  be  read  as  ps^  of  the 
piincix^al  Act,  appears  to  their  lordships  to  be 
soffident  to  entitle  the  appellants  to  the  exemp- 
tion which  they  claim  in  this  appeal.  They 
tie  not  incorporated  under  **The  Hospitals  and 
Charitable  Institutions  Act,  1885,"  or  under  any 
other  Act ;  but  the  exemption  extends  to  the  income 
derived  or  received  by  any  and  every  other  body, 
whether  corporate  or  not,  which  performs  the  same 
charitable  function  toward  the  public,  *'  not  for  any 
gain  or  profit." 

Thmr  lordships  will  humbly  advise  Her  Majesty, 
in  both  these  cases,  to  reverse  the  judgment  of  the 
Supreme  Court  of  New  Zealand ;  in  the  first  appeal, 
to  declare  that  the  appellants,  as  trustees  of  the  will 
of  the  testator,  are  not  liable  to  pay  to  the  respondent 
death  duty  upon  the  real  ana  personal  estate 
Tested  in  them  as  part  of  the  residue  of  the 
teetator*s  estate ;  to  remit  to  the  court  below  to 
determine  what  refund  of  duty  (if  any)  the 
qppellantB  are  entitled  to  demand  and  receive 
from  the  respondent,  the  Commissioner  of  Stamps ; 
and,  in  the  second  appeal,  to  answer  the  question 
submitted  by  the  special  case  in  the  negative.  In 
each  case  the  respondent  must  pay  to  the  appellants 
their  costs  of  the  appeaL 

Solicitor  for  appellants,  Charles  D,  Woolley, 

Solicitora  for  respondents,  MacJerdl,  McUon,  Oodlee, 
^  Quincey, 


Feb.  8. 


etmt  of  aippeaU 


From  Q.  B.  Div.         ) 

(A.  li.  Smith,  Chitty,  and  ( 

Collins,  L.JJ.)  ) 

FnsLD  Steamship  Co.  (Limited)  v,  Bxjbb.  (a.) 

Inauranee— Marine — Policy  on  ship — Cargo  rendered 
worMesa  by  sea  peril — Cost  of  discharging  cargo-- 
LiabUUy  of  undenoriiers  on  ship, 

A  ship,  while  insured  by  a  time  policy  on  hull  and 
mackinery  against  perils  of  the  sea  and  all  other  perils 
which  might  come  to  Tier  hurt,  detriment,  or  damage, 
was  injured  hy  collisum,  SJie  was  carrying  a  cargo  of 
eotUm  seedy  which  was  so  damaged  hy  sea  ujoter  and  mud 
in  consequence  of  the  collision  that  it  became  rotten  and 
werthlessn  and  the  consignees  refused  to  accept  it. 

Heldf  ihat  the  shipowners  were  not  entitled  to  recover 
from  their  underwriters  t?ie  cost  of  discharging  the 
W€rthle$s  cargo  at  the  port  of  destination, 

(a.)  Reported  by  F.  G.  BxrcKEB,  Esq.,  Barrister-at- 

Law. 


Judgment  of  Bigham,  J.,  46  W.  R.  490,  [1898]  1 
Q,  5.  821,  affirmed. 

Appeal  from  the  judgment  of  Bisham,  J.,  at  the 
trial  of  an  action  without  a  jury,  46  W.  R.  490,  [1898] 
1  Q.  B.  821. 

The  action  was  brought  by  the  owners  of  the 
steamship  Elmfidd  to  recover  a  partial  loss  under  a 
time  policy  of  marine  insurance  subscribed  by  the 
defendant. 

The  policy  'was  *'on  hull  and  materials,  on 
machinery  and  boilers"  of  the  steamship  Elmfield, 
valued  at  £10,000;  and  the  perils  insured  against 
were,  amongst  others,  *'  of  the  seas  .  .  .  and  all 
other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  said 
ship,  «&c.,  or  any  part  thereof." 

During  the  currency  of  the  policy  the  vessel  was 
carryinff  a  cargo  of  cotton  seed  on  a  voyage  from 
Alexandria  to  London  under  a  charter-party.  On  the 
20th  of  December,  1896,  she  arrived  in  the  Thames, 
when  a  vessel  called  The  Derwent  came  into  collision 
with  her,  and  caused  such  serious  damage  to  her 
hull  below  the  water-line  that  it  became  necessary 
to  run  her  ashore  in  order  to  prevent  her  from  sink- 
ing in  deep  water.  During  the  next  ten  days  part 
of  her  cargo  was  put  into  lighters,  and  by  this  means 
she  was  sufficiently  lightened  to  enable  her  to  be 
towed  to  the  Tilbury  Dry  Dock,  where  she  was 
temporarily  patched*  On  tihe  5th  of  January,  1897, 
she  was  towed  to  Millwall  Dock,  where  it  was 
intended  that  tiie  remainder  of  her  cargo  should  be 
discharged.  It  was  found,  however,  that,  by  the 
action  of  the  water  and  mud  which  had  found  their 
way  into  the  ship  in  consequence  of  the  casualty, 
the  cargo  had  become  rotten  and  offensive,  and  was  a 
nuisance ;  and  thereupon  the  sanitary  authorities, 
acting  under  the  powers  of  the  Public  Health 
(London)  Act,  1891,  ordered  the  ship  to  abate  the 
nuisance  and  to  remove  the  cotton  seed.  In  the 
meantime  the  owners  of  the  cargo  had  abandoned  the 
cargo  to  their  underwriters,  and  neither  the  cargo 
owners  nor  their  underwriters  would  pay  freight  or 
take  delivery,  alleging,  as  the  fact  was,  that  the 
cargo  had  ceased  to  be  cotton  seed  and  had  become 
worthless. 

In  these  circumstances  the  plaintiffs  made  a  con- 
tract with  a  firm  of  Samuel  Williams  &  Sons,  who 
were  the  owners  of  a  pier  at  Dagenham,  near  the 
mouth  of  the  river,  to  discharge  the  cargo  and  to 
spread  it  out  on  some  land  at  a  short  distance  from 
the  pier  at  a  charge  of  5s.  per  ton,  and  so  to  get  rid 
of  it.  The  ship  accordingly  left  tihe  Millwall  Dock 
for  Dagenham  Pier,  and  the  cargo  was  there  dis- 
charged by  Samuel  Williams  &  Sons. 

The  plaintiffs  made  a  claim  against  the  defendant 
and  his  co-underwriters  under  the  policy,  and  the 
whole  of  the  claim  was  settled  except  as  to  items 
amounting  to  £1,046  12s.  lOd.  These  items  consisted 
of  (1)  £287  2s.  lOd.,  charges  incurred  in  dealing  with 
the  cargo  betwen  the  date  of  the  casualty  and  its 
arrival  at  Dageuham ;  and  (2)  £759  lOs.,  the  charges 
of  Messrs.  wSiams  for  discnarging  and  disposing  of 
the  cargo  at  Dagenham. 

Bigham,  J.,  held  that  the  expense  incurred  by  the 
plaintiffs  in  meeting  these  charges  was  not  covered  by 
the  policy,  and  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed* 

Joseph  Walton,  Q.C,  and  Ltufls  Noad,  for  the 
plaintiffs. 

Carver,  Q,0,  and  Scrutton,  for  the  defendant. 

(^ur,  adv»  vuU, 

Feb.  8. — ^A.  L.  Smith,  L.J.,  read  the  following 
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judgment :  The  faots  of  this  ease  will  be  found  in 
the  judgment  of  mv  brother  Bigham,  and  the 
question  which  arises  thereout  is  whether  a  shipowner 
insured  under  a  policy  of  marine  insurance  covering 
hull  and  maohmery  against  perils  of  the  Fea  is 
entitled,  in  the  case  of  damage  to  hull  and  machinery 
by  a  sea  peril,  to  recover  from  his  underwriters  the 
cost  of  discharging  the  car^o,  which  has  become 
putrid  by  reason  of  a  sea  peril  and  is  rightly  refused 
by  the  consignee  at  the  port  of  discharge,  in  addition 
to  the  damage  occasioned  to  the  hull  and  machinery 
by  the  sea  peril.  I  have  found  from  experience  in 
cases  of  marine  insurance  that  a  case  which  is  in 
itself  tolerably  clear  is  often  obscured  by  the  putting 
by  the  learned  counsel  of  numerous  instances  said  to 
be  analogous,  and  which  upon  their  face  are  some- 
what similar  to,  but  are  not  when  understood,  the 
case  in  hand ;  and,  in  my  opinion,  unless  the 
case  is  oonoluded  by  authority,  the  best  and 
safest  way  to  arrive  at  a  true  decision  as  to  what  U 
recoverable  ender  a  policy  of  marine  insurance 
is  to  ascertain,  in  the  first  place  what  constitatetf 
the  subject-matter  of  the  insurance,  and  next 
against  what  perils  that  subject-matter  is  insured. 
When  this  is  arrived  at,  what  is  covered — ^that  is,  what 
is  recoverable  under  the  policy — will  be  understood. 
Now,  in  this  case  the  subject-matter  of  the  insurance  is 
clear;  it  is  hull  and  machinery,  and  nothing  else. 
The  peril  against  which  this  subject-matter  is  insured 
is  also  clear;  it  is  the  deterioration  occasioned  to 
the  hull  and  machinery  by  perils  of  the  sea  Having 
got  thus  far,  it  follows  that  to  constitute  a  claim  upon 
a  marine  policy  covering  hull  and  machinery  against 
sea  perils  the  assured  must  establish  a  deterioration  to 
the  hull  and  madiinery  by  a  sea  peril,  and  this,  when 
established,  the  underwriter  of  hull  and  machinery  is 
liable  to  make  good  to  the  assured.  This  is  th< 
underwriter's  sole  liability,  and  so  far  I  apprehend 
this  cannot  be  disputed.  Now,  if  the  underwriter 
has  paid  every  farthing's  worth  of  deterioratiou 
of  the  hull  and  machinery  occasioned  by  the  sea 
perils— for  this  is  the  measure  of  the  shipowner's 
loss — (see  Stewart  v.  Steele^  5  Scott  N.  B.  927,  and 
Pitman  v.  Universal  Marine  Insurance  Co.,  30  W.  B. 
906,  9  Q.  B.  D.  192}— what  is  to  take  place  P  Whut 
further  claim  has  the  shipowner  against  the  under-' 
writer  under  a  policy  upon  hull  and  machinery 
after  all  this  has  been  made  good  to  him  ?  This  is 
the  question  in  this  case.  The  answer,  which  seems 
to  me  spontaneously  to  arise,  is  that  the  shipowner 
has  no  further  claim ,  and  this  is  the  judgment 
of  my  brother  Bigham  now  under  appeal.  The 
above  is  how  this  case  appears  to  me  to  staud 
unencumbered  by  hypothetical  cases  which  were  put 
forward  in  argument.  As  to  authorities,  there  certainly 
are  none  to  the  contrary,  and  what  authorities  there 
are  are  in  favour  of  what  I  am  saying,  and  will  be 
found  in  the  judgment  of  Bigham,  J. 

Notwithbtandiug  this,  it  is  now  argued  for 
the  shipowner,  who  has  been  paid  every  far- 
thing's worth  of  deterioration  brought  about  by 
the  sea  peril  to  the  hull  and  machinery  of  his  ship 
by  the  underwriter  thereof,  that,  iuasmuch  as  by 
the  sea  peril  the  cargo  became  putrid  and  in 
such  a  state  that  the  consignee  at  the  port  of 
discbarffe  was  not  bound  to  accept  if,  and  the  ship- 
owner has  thereby  lost  his  freight,  be  can  recover 
the  expenses  of  discharging  this  putrid  cargo  from 
the  underwriters  of  hull  and  machinery,  and  it  is  said 
that  this  is  so  because  the  discharge  of  the  putrid 
cirgo  was  made,  not  in  order  to  deliver  it  to  the 
consignee,  but  to  enable  the  repairs  to  be  done  to  the 
injured  hull  and  machinery,  and  that  this  expense 
consequently  forms  part  of  the  deterioration  occa- 
sioned to  the  hull  ^d  mdohiuirry.  by  tha  sea  peril. 


The  validity  of  this  argument  I  have  been  nuahla  to 
appreciate,  and  in  my  j  odgment  it  is  wholly  aufonoded. 
Whether  the  cargo  be  sound,  or  partially  damaged,  or 
putrid,  it  has  to  be  discharged  at  the  port  of  deBtm%- 
tion  by  the  shipowner,  if  it  is  to  be  got  out  of  the  ship 
at  all.      With  this  the    underwriter    of    hull  and 
machinery  has  nothing  to  do.     Whether  the  cargo  be 
such  that  the  consignee  was  bound  to  receive  it  or 
not  is,  in  my  opinion,  as  regards  the  liability  of  an 
underwriter  upon  hull  and  machinery,   wholly  im- 
material.     What  has  he  to  do  with  it?    I  am  not 
dealing  with  a  case  of  jettison ;  that  has  nothing  to 
do  with  this  case.    If  loss  is  occasioned  by  deUy  in 
the  discharge  of  cargo,  whether  sound,  unaonnd,  or 
putrid,  at  the  port  of  destination,  this  ia  not  damaga 
to  hull  and  machinery,  and  the  loss  must  be  covered, 
if  covered  at  aU,  by  one  of  those  policies  which  oovar 
losses  which  are  not  undertaken  by  under  wriien  upon 
a  policy  upon  hull  and  machinery,  or  possibly  by  a 
policy  upon  freight.      A  delay  occasioned  by  dis- 
charging cargo  is  not,  as  before  stated,  a  deprivatkw 
of  the  use  of  the  hull  aud  machinery  to  the  owner  by 
reason  of  an  io j  ary  to  the  subject-matter  invned,  aatd 
forms    no    part    of    the  deterioration   to   hull  and 
machinery  for  which  an  underwriter  upou  hull  and 
uiaohinery  is  altme  liable,   and  a  fortiori  the  iB«ra 
extra  expense  of  getting  out  the  cargo  is  no  part  of  his 
liability.     Take  a  case  where  the  hull  and  maehinflry 
is  not  damaged  by  a  sea  peril  bat  the  cargo  is.    Wkat 
liabdity  in  these  circumstances  is  the  underwritsr  opoa 
hidl  and  machinery  under  ?    What  has  he  to  do  at  the 
port  of  destination  with  the  cargo  or  the  discfaaige  of 
it,  or  who  takes  it,  or  where  it  is  taken  to,  or  the  tiais 
it  takes  to  discharge  it,  or  what  the  discharge  eosti 
the  shipowner,  or  whether  it  be  the  shipowners  cargo 
or  someone  else's,  or  whether  it  be  sound  or  putrid? 
Surely    nothing.      An    underwriter   upon    huU   and 
machinery  hus  nothing  to  do  with  the  oargo  on  board, 
Hven  if  that  cargo  belongs  to  the  shipowner  himself: 
see  Amould  on  insurance  (2nd  ed.),  p.  267.   So,  again. 
take  the  case  where  both  the  hull  and  machinery  aai 
the  cargo  are  damaged  by  a  peril  of  the  aea.     Whit 
liability  iu  these  circumstances  is  the  underwriter  npsA 
hull  and  machinery  under  after  he  has  made  good  to 
the  shipowner  the  whole  deterioration  to  the  hull  and 
machiuery  of  his  ship  by  reason  of  the  sea  peril? 
What  has  he  to  do  with  the  cargo  or  its  diseburga? 
Now   take   the   present  case,  where  the    hull  and 
machinery    is    deteriorated  by    a   sea   peril,    and 
where  the  cargo  is  so  deteriorated  by  a  sea  peril  as  la 
become  putrid  and  in  such  a  state  as  to  justify  ths 
consignee  in  refusing  to  receive  it.    How  does  tUs 
affect    the    underwriter  upon   hull  and  machinery, 
though  it  was  strenuously  argued  that  it  did  ?    Tha 
underwriter  upon  hull  and  machinery  cares  nothings 
and  legitimately  cares  nothing,  as  to  what  beeois 
of  the  cargo,  whether  sound,  damaged,  or  putrid.  AA 
this  is  wholly  immaterial  to  him.    All  he  has  to  do 
under  his  contract  is.  to  make  good  to  the  aosmsd 
shipowner  the  deterioration  occasioned  to  the  hJBL 
and  machinery  of  his  ship  by  a  sea  peril  and  fmthiiBg 
more.     It  was  suggested  in  argument,  thooghno  au- 
thorities were  cited  to  support  the  suggestiona*  ux,  as 
far  as  I  know,  do  any  exist— (1)  that  the  cost  of : 
ing  sand  or  gravel  or  mud  washed  into  a  ship  by  a 
peril  did  or  might  fall  upon  underwriters  of  hoU  a 
machinery ;  (2)  that  the  cost  of  removing  ballast  tit 
or  might  fall  upon  the  underwriter  upon  hoU 
machinery.     I  give  no  opinions  as  to  either  of 
suggestions,  but  I  will  say  that  I  am  by  no 
convinced  that  they  are  correct,  and  when  thsy 
up  for  decision  I  will  endeavour  to  decide  them ;  it ; 
jmfficient  to  say  that  neither  of  these  suggested 
is  the  present  case,  which  relates  solely  to  the  oost  tf 
removal  of  a  putrid  cargo  at  the  port  of  destmitifli^ 
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It  was  then  said  that  the  cost  of  removing  oargo  at  a 
port  of  refuge  in  order  to  repair  damage  to  hnll  and 
machinery  fell  npon  the  underwriter  of  hull  and 
machinery.  This  may  be  so,  but  I  do  say  that  such  a 
cue  at  a  port  of  refuge  is  certainly  not  a  case  of 
remoying  cargo  at  a  port  of  destinationi  and  different 
oausiderations  obviously  arise  thereon.  It  was  further 
argued  that  the  shipowner  might  at  any  rate  recover 
the  extra  if  not  the  whole  of  the  cost  of  removal  occa- 
ooned  by  the  cargo  being  potrid  from  the  underwriter 
of  hull  and  machinery.  Why  so  ?  What  I  have  already 
said  in  my  opinion  covers  this  point.  To  accentuate 
this,  I  wfll  take  for  instance  the  case  of  a  cargo  of 
cement  in  bags  solidified  by  a  sea  peril  so  as  to  become 
itone  and  thus  to  cost  more  to  discharge  than  other - 
vise  would  be  the  case.  If  by  the  soudification  the 
cement  got  affixed  to  the  hull  or  machinery,  so  that 
dther  the  hull  or  machinery  became  damaged,  I  can 
nnderstand  the  argument  that  for  this  damage  the 
imderwriter  upon  hull  and  machinery  might  have  to 
pay,  but  for  the  mere  extra  cost  of  removal  of  the 
cargo  at  the  port  of  destination,  with  which  removal 
the  underwriter  upon  bull  and  machinery  has  nothing 
to  do,  in  my  opinion  the  underwriter  upon  hull  and 
machinery  is  not  liable.  This  cost  forms  no  part  of 
aoy  deterioration  to  the  subject-matter  of  the  insur- 
ance— viz.,  the  hull  and  machinery,  any  more  than 
damages  an  assured  upon  hull  and  madiinery  may 
have  to  pay  tho  owner  of  a  ship  with  whose  ship  the 
drip  of  the  assured  has  come  into  collision.  I  am 
of  opinion  that  the  judgment  of  Bigham,  J.,  is 
correct,  and  that  this  appeal  must  be  dismissed  with 
costs. 

Chitty,  L.J.,  read  the  following  judgment:  I  am 
of  the  same  opinion.  In  the  decision  of  this  case  the 
kobject-matter  of  the  insurance  ought  to  be  kept 
steadily  in  view.  The  thing  insured  was  the  ship  and 
the  machinery.  For  all  damage  sustained  by  the  hull 
and  the  machinery  the  underwriters  have  made  full 
compensation  to  the  plaintifBs.  They  have  thus  in- 
denmified  the  assured  against  all  loss  and  damage 
occasioned  to  the  thing  assured  by  the  perils  of 
the  sea.  But  the  appellants  insist  tiiat  the  measure 
of  the  indemnity  to  which  they  are  entitled  under  the 
poUcy  is  not  thereby  satisfied.  They  claim  to  be 
recouped  the  expense  they  have  incurred  in  getting 
lid  of  that  which  was  cargo,  but  had  become  a  putrid 
mass  by  the  action  of  the  sea- water  on  the  cotton 
se(d. 

I  think  that  the  true  question  is.  How  much  has 
the  thing  insured  been  deteriorated  by  the  peiil 
iuauied  against  ?  Counsel  for  the  appellants,  in 
his  excellent  argument,  suggested  the  case  of  a 
lihip  damaged  by  sea  perils  putting  into  a  port 
of  lefuge  for  repairs,  and  he  argued  that  in  such 
a  case,  if  the  cargo  had  to  be  removed  in  order 
to  get  at  the  damaged  parts  of  the  ship  and  to 
execute  the  necessary  repairs,  the  underwriters 
would  be  chargeable  with  the  reasonable  expense 
ol  such  removal.  But  this  hypothetical  case  is 
dearly  distinguishable  from  the  present,  and  for 
this  reason*  The  ship  had  arrived  at  her  port  of 
destination  on  the  voyage  she  was  then  prosecuting. 
This  is  an  important  element  in  considering  the 
pbuntiffis'  claim.  Had  the  cargo  arrived  imdamaged, 
the  underwriters  on  the  ship  would  have  been  clear 
of  all  liability  in  respect  of  its  discharge  from  the 
ahip.  The  c»rgo  would  have  been  taken  out  of  the 
dup,  and  the  ship  left  free  and  open  for  repairing  the 
hnll  and  machinery.  Why,  then,  should  the  liability 
of  the  underwriters  be  increased  by  the  circum- 
itanee  that  the  cargo,  which  is  entirely  outside 
flieir  policy,  has  ceased  to  be  cargo  in  specie 
and   become    a   stinking   mass  ?      They    are    not 


conoemed  with  the  cargo  or  with  the  stuff 
into  which  it  has  been  transformed  by  the  action 
of  the  sea- water.  In  so  far  as  the  ship  itself  and  the 
machinery  have  been  deteriorated  by  the  action  of 
the  rotten  cotton  seed,  the  deterioration  has  been 
made  good  by  the  underwriters.  Among  the  many 
hypothetical  cases  suggested  during  the  argument 
was  that  of  a  cargo  of  cement  powder  in  bags  be- 
coming consolidated  into  a  hard  mass  by  the  action 
of  sea- water  passins^  through  a  hole  in  the  ship's 
bottom.  It  may  weU  be  that  in  such  a  case  as  that 
the  underwriters  would  be  liable  for  the  expense 
of  clearing  the  inside  of  the  ship  from  the  cement 
adhering  to  it,  for  that  could  be  reasonably  re- 
garded as  a  damage  to  the  structure  of  the  ship. 
But  as  regards  the  expense  of  clearing  away  the 
rest  of  the  cement  at  uie  port  of  destination,  that 
would  merely  present  the  question  on  the  appeal  in 
another  form.  The  position  taken  up  by  counsel  for 
the  respondents  seems  to  me  to  be  sound.  They  said 
that  the  basis  of  the  appellants'  claim  when  examined 
was  the  expense  sustained  by  the  assured,  not  as 
owners  of  the  structure  of  the  ship,  but  as  carriers. 

The  case  has  been  so  fully  dealt  with  by  Bigham, 
J.,  and  A.  L.  Smith,  L.  J.,  and  in  the  judgment  of 
'Collins,  L.J.,  which  I  have  had  an  opportunity  of 
reading,  that  I  think  it  unnecessary  to  pursue  the 
matter  further.  My  conclusion  is  that  the  appel- 
lants' claim,  when  properly  understood,  does  not  fall 
within  the  reasonable  limits  of  the  policy  on  which 
they  sue. 

Collins,  L.J.,  read  the  following  judgment:  I 
am  of  the  same  opinion.  It  is  not  necessary  to 
restate  the  facts.  The  sole  point  left  for  decision  is 
whether  the  assiired  on  hull  and  machinery  can  throw 
upon  the  underwriters  the  expense  of  discharging  at 
the  port  of  destination  a  cargo  which,  having  become 
putrid  by  the  action  of  the  perils  of  the  seas,  has  lost 
its  identity,  and  in  respect  of  which  therefore  no 
freight  is  payable  by  the  conrignee.  The  mere  state- 
ment of  the  point  would  seem  to  carry  its  own  answer. 
It  is  true  that  the  ship  was  itself  damaged,  and  likewise 
the  machinery,  by  the  peril  which  destroyed  the 
cargo,  but  all  this  damage  has  been  fully  satisfied  by 
the  underwriters,  and  the  right  of  the  plaintifib  may, 
I  think,  be  tested  by  considering  what  their  position 
would  have  been  if  the  sea- water  had  ffot  access 
to  and  spoilt  t^e  cargo  without  physical  damage  to 
the  hull.  How  can  the  presence  of  a  putrid  cargo  la 
tho  ship  be  said  to  be  a  damage  to  the  hull  P  The 
fabric  of  the  ship  is  not  injured  by  it.  So  far  as  it 
affects  the  ship  at  all,  it  is  by  interfering  with  its 
use  until  it  is  removed.  But  this  is  not  damage  to 
hull,  which  is  the  interest  insured,  but  damago  to  the 
shipowner  in  his  business  as  carrier.  And  though  in 
the  opinion  of  some  writers  it  would  be  more 
scientific  to  regard  a  ship  merely  as  a  freight -earning 
instrument,  and  not  as  a  fabric  having  a  value  of  its 
own,  and  therefore  to  treat  interference  with  its 
freight-earning  capacity  as  a  damage  to  ship  instead 
of  looking  only  to  the  physical  injury  to  the  fabric 
(see  Lowndes  on  Insurance,  par.  189,  18  and  158);  yet 
this  view  has  clearly  not  been  adopted  in  our 
law.  Damage  by  delay  is  clearly  not  damage 
to  ship:  Ibid.,  par.  126,  citing  De  Vaux  v. 
Salvador,  4  A.  &  E.  420,  and  Wilson  v.  Bank  of  Vic- 
toria, 15  W.  E.  693,  L.  E.  2  Q.  B.  203.  That  is 
the  ground  on  which  Fletcher  v.  Foole,  1  Park  Ins. 
(8th  ed.),  115;  EdenY,  Poole,  Ibid,  117,  2  Marshall 
Ins.  (3rd  ed.),  730 ;  and  Robertson  v.  Ewer,  1 
T.  E.  127,  were  decided.  "Here,"  says  Buller, 
J.,  in  the  latter  case,  *'  the  ship  itself  was  safe, 
and  the  court  only  looks  to  the  thing  itself  which  is 
the  subject  of  insurance;  and  the  wages  and  pro- 
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viaioiis  "  (daring  the  period  of  detention  for  repair  of 
damage  caused  by  sea  perils)  **  are  no  part  of  the 
thing  insured."  Oonnsel  for  the  appellants  con- 
tended that  the  principle  of  those  cases  only  applied 
when  and  because  these  charges  are  to  be  borne  by 
the  owner  in  return  for  his  freight,  and  therefore 
cannot  defeat  the  right  of  the  plaintifiGB  in  this  case, 
as  no  freight  is  payable,  and  he  cited  passages  in 
Amould  which  seem  to  put  those  cases  on  that 
ground  :  see  Amould  on  Marine  Insurance  (5  th  ed.), 
pp.  755,  783,  842.  But  this  argument  is  open  to 
more  than  one  answer.  In  ^e  first  place  the 
right  or  loss  of  right  to  receive  freight  cannot  alter 
the  subject  of  insurance,  which  is  not  freight,  but 
ship  and  machinery  only.  Secondly,  the  passages  in 
Arnould  rest  only  on  the  authority  of  the  above  cases, 
or  of  those  which  decide  that  ordinary  expenses 
payable  by  the  owner  under  the  contract  of  affreight- 
ment at  a  port  of  refuge  are  not  general  average 
expenses,  and  none  of  these  involve  the  proposition 
that  such  expenses,  whether  to  be  borne  by  the  ship- 
owner or  not,  woiQd  be  recoverable  on  a  poHoy  on 
ship.  And,  lastly,  the  passages  when  examined, 
based  as  they  are  on  the  class  of  authorities  I  have 
mentioned,  are,  such  of  them  as  deal  with  the  daim 
of  owner  against  underwriter  on  ship,  only  explana- 
tory of  the  fact  that  the  interest  i^ected  by  such 
losses  is  not  the  ship  itself,  but  something 
else — viz.,  the  adventure  covered  by  the  contract 
of  affireightment.  The  others  deal  with  average 
expenses,  and  to  these  such  considerations  are 
more  directly  applicable,  but  have  no  relation  to 
the  point  now  in  discussion.  I  have  pointed  out  that 
the  subject-matter  insured  cannot  vary  with  or 
depend  upon  the  right  to  receive  freight.  If  the 
expense — more  or  less — of  discharging  the  cargo  is 
outside  the  contract  of  insurance  on  null  when  the 
owner  retains  the  right  to  receive  freight,  it  is  equally 
outside  it  when  he  has  lost  such  right.  The  right  or 
loss  of  the  right  is  each  a  possible  incident  of  the 
contract  of  affreightment,  which  is  a  subject-matter 
quite  outside  the  ship  itself,  and  is  not  covered  by  a 
policy  thereon,  though  the  ship  may  be  a  factor 
m  performing  it.  The  inability  to  recover  for  loss 
incident  to  delay  under  a  policy  on  ship  is,  I 
think,  properly  put  on  the  ground  taken  in  the 
cases  I  have  referred  to,  but  it  may  also  be  rested  on 
the  ground  on  which  it  was  placed  by  Lord  Denman 
in  De  Vaux  v.  Salvador — viz.,  that  the  sea  peril  cannot 
be  regarded  as  the  proximate  cause  of  such  a  loss. 
'<  These  losses,"  says  Mr.  Lowndes,  '*  result  not  from 
the  damage  but  from  the  delay  incident  to  the 
damage."  Here  (on  the  hypothesis  by  which  I  am 
testing  the  plaintiff's  case — ^viz.,  that  of  no  physical 
damage  to  hull)  the  real  sea  damage  was  to  the  cargo, 
the  incidental  consequence  is  that  the  ship  cannot  be 
used  again  till  the  damaged  cargo  is  removed,  and  the 
loss  is  therefore,  on  the  same  reasoning,  not  due 
to  a  sea  peril  as  the  causa  proxima,  1  agree 
therefore  with  Bigham,  J.,  that  the  claim  here 
is  analogous  to  the  claim  for  expenses  during 
detention,  which  were  held  in  the  cases  cited  to  be 
irrecoverable  under  a  policy  on  ship.  Oounsel  for  the 
appellants  could  cite  no  authority  in  support  of  their 

g reposition  that  the  presence  of  a  putrid  mass  in  the 
ull  was  in  itself  a  damage  thereto,  but  they  stated 
that  the  presence  of  sand  or  mud  washed  in  by  a  sea 
peril  was  in  practice  treated  as  such  by  the  under- 
writers, and  the  cost  of  removing  it  paid  for  under  a 
poHoy  on  ship.  Of  course  such  an  expense  might 
well  be,  and  no  doubt  often  is,  properly  recoverable 
under  the  sue  and  labour  clause,  with  which  we  are 
not  concerned  in  this  case,  as  the  ship  was  in  perfect 
safety  when  the  expense  in  question  was  incurred ;  and 
it  IB  often  the  fact  also  that  the  practice  of  underwriters 


is  not  in  conformity  with  the  strict  legal  rights  vncler 
the  eontraot  with  which  alone  we  are  here  oonoernei  If 
this  practice  should  be  drawn  in  question  hereafter,  it 
may  become  necessary  to  pronounce  upon  it,  bat  I 
am  certainly  not  prepared  to  hold  on  the  strenffth  of 
it  that  the  presence  in  the  hull  of  a  cargo  turned  into 
manure  by  sea  damage  is  of  itself  a  damage  therato. 
Being  of  opinion  that  the  presence  of  the  rotten  cazgo 
was  not  in  itself  a  damage  to  ship,  it  is  not  neoet- 
sanr  to  decide  whether,  being  a  damage  to  ship,  it  wai 
to  be  referred  to  a  peril  of  the  sea  as  cctusa  pnxinuL 
If  the  case  is  to  be  tried  by  this  standaid  it 
might  well  be  distinguishable  from  the  illi]itz»- 
tion  of  sand  washed  in  by  the  direct  action  of  the 
sea,  and  it  does  not  seem  to  me  that  the  case  ii  con- 
cluded by  Montoya  v.  London  Assurance  Company, 
6  Exch.  451.  The  ground  of  that  deouton  wu 
that  the  tobacco  and  the  hides  were  to  be  tnsted 
as  one  entire  cargo,  injury  to  a  part  of  which  had 
spread  to  the  whole.  Thus  the  cargo  as  a  whole  wu 
injured  by  the  direct  action  of  a  pml  of  the  sea.  It 
is  obvious  that  this  reasoning  does  not  nooownly 
cover  the  case  of  damage  to  hoU  arising  out  of  dimige 
to  cargo  by  the  action  of  the  sea. 

I  conclude,  therefore,  that  the  presence  of  the 
rotten  cotton  seed  in  the  hidl  being  ot^enrise  un- 
injured was  not  of  itself  a  damage  to  hulL  Bat  it  ii 
said  the  hull  was  in  fact  injured,  and  the  repain 
could  not  be  effiected  without  removing  the  caigo, 
and  the  cost  of  its  removal  must  therefore  be  ^ 
of  the  expense  of  the  repairs.  But  aU  phyocal 
damage  to  hull  and  machinery  has  been  acbialiy 
paid  for.  The  cost  of  repairs  is  not  neon- 
sarily  the  measure  of  such  damage  {Stewart  r. 
Steele,  and  Pittnan  v.  Universal  Marine  fnauranoe  Co.). 
and  I  do  not  think  the  cost  of  removing  the  cargo 
for  the  purpose  of  effecting  them  can,  oa  the  findingi 
in  this  case,  be  treated  as  something  payable  over  aal 
above  the  sum  paid  for  the  physic^  damage  to  hall 
and  machinery.  But  there  is  a  broader  ground  on 
which  it  follows,  from  what  I  have  already  said,  that 
the  assured  on  hull  cannot  throw  upon  the  mtder- 
writer  the  cost  of  removing  the  cargo  at  the  poit  of 
destination.  The  cargo  was  put  on  board  under  the 
contract  of  affreightment.  All  the  oontiogeDciBi 
which  might  happen  to  the  cargo  were  incidents  of 
that  contract  If  the  cargo  had  arrived  in  specie,  freight 
could  have  been  claimed  for  it,  and  tiie  sh^wner 
would  have  had  to  bear  the  expense  of  deliveiinff  it 
over  the  ship's  rail.  The  cargo  not  having  arrived  in 
specie,  freight  cannot  be  claimed  for  it,  and  whatever  the 
i^tive  rights  of  the  shipowner  and  the  frei^ter  or 
consignee  may  be  in  sudi  case  as  to  the  dehrery  of 
the  cargo,  they  are  just  as  much  incidents  of  the 
contract  of  affreightment  as  is  the  right  to  receifB 
freight  when  the  goods  arrive  ready  to  be  dehvered  ia 
specie.  The  insurer  on  ship  has  nothing  to  do  vi& 
tnese  matters.  They  concern  the  profit  or  loss  on  the 
venture  covered  by  the  contract  of  affiei^tooiti 
which  is  quite  outside  the  risk  on  hull  and  machinay* 
I  am  of  opinion  that  the  judgment  of  BigfaaaB,  Ji 
was  perfectly  right,  and  the  appeal  must  be  dinnisBei 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  IF.  A,  Crump  A  isw*. 

Solicitors   for   the    defendant,    Walicns,   Jokim9% 
Bubb,  dk  WkatUm, 
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Feb.  1. 


From  Chan.  Div. 

(Lindley,  M.B.,  and  Bieby  and 

Yaughan  WiUiama,  L.JJ.) 

In  re  X. 
X.  V,  Y.  (a.) 

Infant — Guardianship— Mother  sole  surviving  guardian 
-^Be^marriage  of  mother — Appointment  of  additional 
guardian  —  Discretion  of  court  —  Guardianship  of 
Infants  Act,  1886  (49  Jb  50  Vict,  c.  27),  s.  2. 

By  his  unU  X,  appointed  his  wife  {during  her  widoW" 
hood]  and  his  own  faXher  guardians  of  his  infant  son 
during  his  minority,  and  directed  that,  on  the  death  of 
either  of  them,  the  survivor  should  he  sole  guardian.  X, 
and  his  wife  were  both  Protestants,  X.  died  in  1886, 
and  his  father  in  1890.  In  1896  the  widow  married 
again,  her  second  husband  being  a  Roman  Catholic, 
whilst  she  remained  a  Protestant,  and  the  infant  son  uxis 
being  brought  up  as  a  Protestant.  In  1897  t?ie  infant* s 
paternal  grandmother,  as  his  next  friend,  took  out  a 
swwmons  asking  that  a7i  uncle  of  the  ir^ant  {the  husband 
of  a  sister  of  X)  might  be  appointed  to  act  jointly  with 
the  mother  as  guardian  of  the  infant. 

Held  {dismissing  the  summons),  tJutt  the  mother  of 
an  infant  Juid  entirely  new  rights  conferred  upon  her 
under  the  Guardiansnip  of  Infants  Act,  1886:  she 
became  statutory  guardian  undir  the  Act,  whether  she 
was  appointed  testamentary  guardian  by  her  husband  or 
not. 

The  court  has  power,  in  its  discretion,  to  remove  a 
guardian  or  to  appoint  another  guardian  to  act  jointly 
with  the  statutory  guardian;  but  the  court  vnll  not 
interfere  except  on  good  grounds  shown  to  be  dearly  for 
ike  benefit  of  the  infant. 

Defendant's  appeal  from  Kekewich,  J. 

By  his  will  dated  the  10th  of  March,  1886,  X. 
appointed  the  defendant  (hia  wife)  during  her  widow- 
hood and  hia  lather  (since  deceased)  to  be  ^e 
guardians  of  his  infant  son,  and  gave  directions  as  to 
uie  education  of  his  son. 

The  testator  bequeathed  to  his  trustees  his  share 
and  interest  in  a  legacy  of  £50,000,  and  in  a  residue, 
and  directed  them  to  pay  to  his  wife  during  widow- 
hood a  sum  of  £3,000  per  annum,  and  subject  to  the 
annuity  he  left  the  legacy  and  share  of  residue  to  his 
infant  son  absolutely  on  attaining  the  age  of  twenty- 
five  years.  The  surplus  income  to  arise  from  the  said 
sum  of  £50,000  and  share  of  residue  over  and  aboTe 
the  annunity  was  to  be  accumulated  xmtil  his  son 
attained  the  age  of  twenty-five  jesan,  or  for  such 
lesser  period  as  the  law  would  allow,  after  the 
testator's  decease.  The  residue  of  his  property  he 
left  to  his  son  absolutely  on  attaining  twenty-one, 
with  full  powers  of  maintenance. 

The  testator  died  on  the  9th  of  April,  1886,  and  his 
will  waa  proved  on  the  14th  of  Apru,  1887. 

On  the  2nd  of  Jime,  1896,  the  widow  married 
again,  her  second  husband  being  a  Boman  Catholic. 
l£e  mother  continued  a  Protestant,  and  the  infant 
•on  was  being  brought  up  as  a  Protestant. 

On  the  9th  of  November,  1897,  the  grandmother  of 
the  infant  as  his  next  friend  took  out  a  summons 
asking  for  the  appointment  of  an  uncle  of  the  iofant 
by  marriage  as  guardian  during  his  minority  to  act 
jointly  with  the  mother. 

The  rest  of  the  facts  sufficiently  appear  from  the 
judsments. 

&k0wich,  J.,  made  the  order  as  prayed. 

The  defendant  appealed. 

Sir  Edward  Clarke,  Q.C.,  Warrington,  Q.C.,  and 
Howard  Wright^  for  the  appellant. 

(a.)  Beported  by  W.  Bhallgbobb  Goddabd,  Esq., 

Barrister-at-Law, 


BensJiaw,  Q.C,  and  Vaiighan  Hawkins,  for  the 
respondent. 

P.  8,  Stokes,  for  the  trustees. 

Lindley,  M.B. — I  do  not  think  that  the  order 
made  by  Xekewich,  J.,  can  stand:  it  is  made  on 
erroneous  principles.  I  think  that  I  can  see  that  he 
has  been  guided  and  convinced  by  Mr.  Yaughan 
Hawkins'  argument  on  behalf  of  the  respondents  and 
by  attaching  too  much  importance  to  the  old  practice 
(which  waa  the  practice  within  my  knowledge)  long 
before  1886. 

The  law  as  regards  the  rights  of  mothers  as 
guardians  has  been  revolutiomzed  by  the  Act  of 
1886,  and  I  cannot  think  that  Kekewich,  J.,  has 
fully  appreciated  the  immense  alteration  which  has 
been  made  by  that  Act  of  Parliament.  In  this 
case  the  father  of  the  lad  whose  guardianship  is  in 
question  made  a  will  by  which  he  appointed  two 
gentlemen  trustees ;  and  his  wife,  during  her  widow- 
hood, and  his  own  father,  g^uardians  of  his  infant  son ; 
and  he  directed  that  on  the  death  of  either  of  them, 
the  survivor  should  become  and  be  the  sole  guardian. 
I  doubt  whether  that  does  amount  to  an  appoint- 
ment of  his  wife,  though  she  survived,  as  sole 
guardian  after  her  widowhood.  We  have  not  had 
that  discussed,  but  m^  impression  upon  the  true  con- 
struction of  this  will  IS  that  in  the  events  which  have 
happened — ^that  is  to  say,  when  she  married  again — 
there  was  no  guardian  appointed  by  the  testetor.  That 
is  not  all.  He  goes  on  in  his  will  to  stete  what  he 
wishes  as  regard  the  future  of  his  son,  and  he 
says:  '*In  reference  to  the  education  of  my  son,  I 
should  wish  him,  at  the  age  of  nine,  not  later,  earlier 
if  possible,  to  go  to  a  first-dsss  private  school  (Cheam, 
or  any  other  the  guardians  may  think  fit) ;  at  twelve, 
but  not  later  than  thirteen  years  old,  to  go  to  Eton 
College,  to  Mitohell's  House  if  possible,  and  considered 
first-class  by  guardians,  or,  if  not  then  in  existence, 
to  any  other  they  (the  guardians)  may  think  fit ;  if 
possible  then  to  go  to  University  (Oxford),  but  if  that 
is  found  not  to  be  practical  Isic]  with  his  going  into 
the  foot  guards  (urenadier  Guards,  if  it  can  be 
arranged),  is  to  be  dispensed  with  "—that  is,  Oxford 
is  to  be  dispensed  with.  '*  I  consider,  too,  it  is  most 
important  for  ^^"^  to  get  into  the  Brigade  of  Ghiards 
at  as  early  an  age  as  possible — if  he  cannot  get  a 
commission  in  the  Grenadiers,  I  should  choose  next 
the  Coldstreams,  and  if  he  cannot  get  a  cooimission  in 
them,  then  the  Scote  Guards."  Therefore  the  father 
had  a  scheme  for  the  education  of  his  son  which  he 
indicates  in  the  manner  which  I  have  read.  He  died 
in  1886,  and  everything  went  on,  so  far  as  I  know, 
without  any  discussion  or  unpleasantness  until  June, 
1896,  when  his  widow  married  again ;  she  married  a 
gentleman  who  is  a  Boman  OathoHc,  the  father 
having  been,  and  she  and  the  son  being,  Protestants. 
Thereupon  unpleasantness  arose,  and  the  grand- 
mother thought  it  would  be  for  the  benefit  of  her 
grandchild  that  somebody  should  be  associated  with 
uie  mother  in  the  ^guardianship  of  the  boy;  and 
and  hence  the  litigation  and  the  proceedings  which 
we  have  to  consider. 

Now  we  must  look  at  the  Guardianship  of  Infants 
Act,  1886,  which  by  section  2  says  this :  "On  the 
death  of  the  father  of  an  infant,  and  in  case  the 
father  shall  have  died  prior  to  the  passing  of  this  Act, 
then  from  and  after  the  passing  of  this  Act  the 
mother  if  surviving  shall  be  the  guardian  of  such 
infant,  either  alone  when  no  guardian  has  been 
appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father."  That  revdutioniased  the 
law  as  to  the  mother  and  gave  her  righte  which  were 
entirely  new.  Her  legal  position  before  as  regards 
the  guardianship  of  her  children  was    most  uufor- 
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tuDate  and  most  cruel  and  unjust.  The  matter  was 
brought  to  the  attention  of  ttte  Legislature,  hence 
this  statute  which  says  that  she  is  to  be  the  guardian. 
In    the  events  which    have    happened   she   is  sole 

fuardian,  not  by  the  appointment  of  her  husband, 
ut  under  the  exigency  of  the  statute.  Then  the 
section  ffoes  on :  *'  When  no  guardian  has  been 
appointed  by  the  father,  or  if  the  guardian  or 
guardians  appointed  by  the  father  is  or  are  dead, 
or  refuses  or  refuse  to  act,  the  court  may,  if  it 
shall  think  fit,  from  time  to  time  appoint  a 
guardian  or  guardians  to  act  jointly  with  the 
mother."  That  is  to  say,  the  mother  is  to  be  guar- 
dian ;  but,  to  use  the  language  of  the  Act,  the  court 
may  if  it  shall  think  fit  from  time  to  time  appoint  a 
a  guardian  or  guardians  to  act  jointly  with  the 
mother.  Well,  why  should  the  court  think  fit 
to  do  anything  without  some  sufficient  reason? 
Whj^  should  it  interfere  at  all  P  It  is  quite 
obvious  that,  although  the  surviving  mother  is  made 
guardian  by  the  Act  of  Parliament,  there  is  nothing 
in  the  Act  (quite  apart  from  the  words  I  have  read) 
to  control  the  power  of  the  Court  of  Chancery,  or 
now  the  Chancery  Division,  over  all  guardians  and 
to  remove  her  as  well  as  anybody  else  who  is  guardian 
— even  the  father — for  misconduct  which  justifies 
such  an  interference  with  the  parental  rights.  But 
why  should  the  court  interfere  P  That  is  the  strength 
of  Sir  Edward  Clarke's  argument.  We  have  power 
to  do  it,  but  what  are  the  principles  upon  which  we 
ought  to  act  in  thinking  fit  to  add  somebody  to  the 
mother,  whose  rights  are  conferred  upon  her  by  the 
earlier  part  of  the  section  P  I  say  nothing  in  this 
case  about  personal  misconduct  because  we  have  not 
to  consider  any  such  thing.  Of  course  personal  mis- 
conduct, if  proved,  would  be  ample  ground  for  inter- 
fering. There  can  be  no  conceivable  ground  for  our 
iuteriering  except  the  benefit  of  the  infant.  That  U 
the  ground  upon  which  the  court  always  acts  in  con- 
sidering these  questions  of  guardianship — whether 
they  arise  between  fathers  or  testamentary  guardians 
or  anybody  else.  What  is  the  benefit  of  the  infant  P 
We  have  to  look  at  that  and  look  at  that  alone. 
Now,  here  it  is  that  I  think  the  learned  judge  went 
wrong.  He  was  guided,  I  cannot  help  thinking,  by 
the  old  practice  which  is  summed  up  in  the  passage 
in  Simpson  on  Infants  which  Mr.  Yaughaai  Hawkins 
read,  and  it  is  repeated  in  another  shape  at  p.  120, 
from  which  I  will  read  it.  After  saying  that  in  the 
case  of  the  death  of  the  father  and  there  being  no 
testamentary  guardian  the  mother  was  guardian 
by  nurture  and  had  the  right  to  the  care  and 
custody  of  her  children,  he  says  (this  was  the  old 
practice) :  **  She  will  not  necessarily  bis  superseded  if 
she  marry  again,  but  the  practice  now  is,  if  the 
mother  marry  again,  to  have  a  reference  to  appoint  a 
new  guardian."  That  is  to  say,  that  if  under  such 
circumstances  the  mother  married  again  an  inquiry 
was  directed,  if  necessary,  to  see  whether  it  was 
desirable  that  she  should  continue.  But  are  we  to 
introduce  the  old  practice  and  pass  it  on  to  the  new 
statutory  enactment  P  I  say  no,  not  at  all.  I  do  not 
say  that  her  marriage  again  goes  for  nothing.  It 
may  go  for  a  good  deal.  If  she  had  married  some 
gentleman  who  might  interfere  with  the  boy  and 
render  it  desirable  that  the  boy  should  be  removed 
from  her  influence,  or  anytlung  of  that  kind,  it  might 
go  for  a  good  deal ;  but  all  you  can  say  is  that  she 
has  married  again,  and  that  her  husband  is  of  a 
different  religion.  When  the  boy  is  left  alone  and 
brought  up  properly  why  should  the  court  interfere  P 
I  think  that  grounds  must  be  shewn  that,  having 
regard  to  the  real  benefit  of  the  infant,  the  court 
ought  to  interfere ;  and  if  no  such  ground  is  shewn 
it  would  be  the  duty  of  the  court  not  to  interfere. 


Those  are  the  principles  which  appear  to  me  to !» 
sound  and  upon  which  we  ought  to  act. 

Now,  if  we  look,  as  we  ought,  at  the  benefit  of  the 
infant,  I  take  the  affidavit  of  the  trustee  as  showing 
conclusively  that  there  is  absolutely  no  ground  for 
interfering  at  all.  I  am  very  much  struck  with  the 
third  paragraph  of  that  affidavit  which  shows  that 
after  the  mother  had  married — ^namely,  on  the  10th  of 
fiiay,  1897,  an  order  was  made  by  Kekewich,  J., 
granting  the  trustees  liberty  to  pay  a  certatn  sum  i<a 
the  maintenance  and  education  of  this  child.  That 
was  done  six  months  after  she  married.  There  is 
not  a  word  there  said  about  her,  or  any  impropriety 
or  any  desirability  for  removing  her.  What  ha« 
happened  since  P  Nothing  that  I  know  of.  We 
are  sufficiently  men  of  the  world  to  see  what  is 
the  unfortunate  circumstance  which  has  given  riie 
to  this  litigation.  I  do  not  propose  to  say  a  word 
which  will  give  the  slightest  offence  to  anybody. 
There  is  no  imputation  against  the  mother,  absolutely 
none  against  the  gentleman  Kekewich,  J.,  has  ap- 
pointed, and  absolutely  none  against  the  other 
gentleman  whom  the  mother  would  prefer  to  be 
associated  with  her,  if  anybody  must  be  associated 
with  her.  But  I  proceed  upon  the  ground  that  there 
are  no  sufficient  reasons  to  justify  the  court  in  tbinting 
fit  to  appoint  anybody  to  interfere  with  the  mother. 
There  is  a  period  of  five  years  before  this  boy  can 
possibly  go  into  the  army,  and  in  the  face  of  the 
affidavit  to  which  I  have  referred,  and  especially  the 
fifth  paragraph,  which  Sir  Edward  Clarke  read  and  to 
which  I  listened,  there  is  no  reason  whatever  to 
suppose  that  it  will  be  in  the  slightest  degree  for  Uie 
benefit  of  this  infant  that  he  should  be  interfered  with 
at  eJl,  or  that  he  should  be  associated  with  anybody 
except  his  mother  as  his  legal  guardian.  She  will 
have  the  benefit  of  the  advice,  I  hope,  of  the  boy's 
father's  friends,  and  certainly  from  the  trustees.  I 
see  no  reason  at  all  for  interfering,  and  I  think  that 
on  principle  Kekewich,  J.,  has  made  a  mistake,  and 
has  not  given  fall  effect  to  the  great  alteration  made 
by  the  Act  of  1886. 

I  think,  therefore,  the  appeal  must  be  allowed,  and 
that  the  summons  asking  for  the  appointment  of  a 
guardian  must  be  dismissed. 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  The  ease 
is  fundamentally  different  from  all  those  cases  that 
preceded  the  Act  of  1886,  where  the  court  wa^  dealing 
with,  say,  a  lady — mother  or  not,  under  the  then 
unfortunate  state  of  the  law.  All  those  cases  mnstr- 
I  do  not  say  absolutely— be  put  aside,  but  at  any  rate 
treated  as  not  authorities  for  anything  to  be  done 
under  this  Act. 

Now,  as  far  as  I  can  judge  from  the  difflereDt 
sections  of  the  Act,  the  Legislature  intended  to  p]a'» 
the  husband  and  wife,  with  regard  to  the  guardianship, 
practically  in  the  same  position.  Whereas,  previoosly, 
the  husband  had  the  exclusive  right  of  appointing 
a  testamentary  guardian,  the  wife  gets  a  oo- ordinate 
right.  He  may  appoint  and  she  may  appoint,  and, 
if  there  is  an  appointment  by  each,  both  are  guardians. 
If  the  case  arises  which  has  here  arisen — that  the 
wife— the  mother  of  the  infimt — is  alive,  then  ibB 
second  section  of  the  Act  says  in  effect,  if  there  is  s 
guardian  appointed  by  the  father,  she  shaU  act 
jointly  with  that  guardian,  but  if  there  is  no  guardian 
appointed  by  the  father,  then  she  shall  aot  alone  as 
guardian.  That  is  the  first  point,  subject  to  what 
follows.  There  is  a  statutory  right,  which  is  not  to 
be  taken  away  from  her  without  good  cause.  It  sayi 
nothing  about  her  being  married  again ;  it  says 
nothing,  of  course,  'about  her  having  married  a 
husband  of  a  different  religiout  faith;  but  it  lays 
down  as  a  general  rule,  applieable  to  all  mothecs^ 
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ihat  is,  married  or  not  married  at  the  time — that 
they,  if  there  be  no  gaardian  appointed  by  the  father, 
shall  alone  be  guar£an.  That  is  in  accordaDce  with 
the  whole  coarse  of  legislation.  We  do  not  attach 
DOW  so  much  importance  to  the  fact  that  a  lady  is 
married  aa  in  former  times  we  did.  The  idea  that 
she  is  tinder  the  control  of  her  hasband — though  of 
conne  it  ia  still  true  and  always  will  be  true  to  a 
certain  extent — has  not  been  looked  upon  aa  a  guiding 
idea  to  anything  like  the  same  extent  that  it  was, 
and  that  accounts  for  the  fact  that  it  is  not  an  un- 
married mother,  but  a  mother  whether  married  or 
not,  who  is  to  have  this  privilege.  Then,  reading  the 
section,  I  protest  against  the  idea  that  one  is  to  look 
at  what  was  the  state  of  things  before  this  Act  as  to 
appoiotiog  a  guardian,  whether  a  mother  or  not,  and 
when  the  mother  had  no  right  at  all,  and  that  one 
can  bring  in  rules  and  to  that  extent  repecl  the 
Act — for  it  would  be  a  repeal  of  the  Act — by  taking 
into  consideration  what  the  Court  of  Chancery 
did  in  different  circumstances,  and  apply  them 
to  the  state  of  things  supposed  by  the  Act  — I  do  not 
think  that  that  is  in  accordance  with  the  true 
construction  of  the  Act ;  and  I  think  that  wherever 
the  court  is  called  upon  to  exercise  the  judicial 
discretion  which  is  given  by  this  Act  you  must  go 
upon  the  special  circumstances  of  the  case  and  not 
upon  the  general  rule  formerly  existing,  and  exercise 
that  discretion  in  accordance  with  what  is  thought 
best  for  the  infant. 

I  think  Kekewich,  J.,  has  gone  too  far  in  treating 
the  prior  doctrines  of  the  court  as  applicable  here.  I 
oooeur  with  what  has  been  said  on  both  sides,  and 
especially  that  there  is  no  personal  imputation  upon 
any  of  these  parties. 

Cbnsidtring  all  that,  and  not  seeing  anything 
special  here,  but  rather  thinking  it  would  not  be  for  the 
benefit  of  the  infant  to  have  two  guardians  with,  it 
may  and  probably  will  be,  conflicting  policies,  in  my 
opinion,  we  ought  not  to  interfere.  I  think  it  will 
be  better  for  everyone  that  the  state  of  things  which 
is  existing  under  the  Act  should  not  be  interfere! 
with. 

Vauguan  Williams,  L.J. — I  entirely  agree,  not 
only  in  th«5  couclufiion,  but  also  in  the  view  that  has 
been  taken  as  to  the  effect  of  the  Act  of  Parliameut 
upon  the  position  of  the  wife  in  relatiou  tj 
guardianship. 

But  I  wish  to  add  two  observations.  One  is  th^it  I 
do  not  think  that  a  more  responsible  or  difficult 
jozisdiction  can  have  to  be  exercised  by  any  judge 
than  that  which  a  judge  has  to  exercise  in  respect  uf 
the  guardianship  of  infants,  and  I  am  quite  sure  that 
it  is  not  intended  by  the  decision  of  this  court  to-day 
to  depart  one  iota  from  the  old  rule  as  to  not 
interfering  with  the  discretion  of  the  judge  when  he 
has  exercised  it  in  respect  of  this  very  responsible 
duty.  If  such  discretion  were  to  be  interfered 
with,  the  performance  of  those  duties  would  be 
almost  impossible.  Cut  here  I  do  not  consider  that 
we  are  interfering  with  the  dibcretion  of  the  learned 
judge.  I  consider  that  in  this  case  the  learned  judge 
was  obviously  guided  by  the  consideration  that  he 
thought  that  the  old  rules  laid  down  in  the  older 
cases  with  regard  to  the  guardianship  by  mothers  of 
children  ought  to  govern  cases  under  this  Act.  In 
that  principle  of  law  we  think  that  he  was  wrong  ; 
but  1  do  not  understand  that  there  is  any  intention 
to  depart  in  any  degree  from  the  old  rule  as  to  not 
interfering  with  the  discretion  of  the  learned  judge 
in  matters  of  this  sort. 

The  second  observation  I  want  to  make  is  this. 
Although  we  have  held  to-day  that  there  is  no 
ground  brought  before  us  which  renders  it  right  that 


the  court  shall  act  upon  the  power  that  the  second 
section  gives  it,  if  it  shall  thiuk  fit,  to  appoint  a 
guardian  or  guardians  to  act  jointly  with  the  mother, 
it  is  not  in  any  way  intended  to  say  by  our  decision 
that  that  was  a  power  which  could  only  be  exercised 
in  cases  in  which  some  moral  reflection  was  cast  upon 
the  mother.  I  can  conceive  all  sorts  of  cases  in 
which  it  might  be,  under  this  Act,  flt  that  the  court 
should  exercise  this  power,  although  there  might  not 
bH  any  moral  reflection  of  any  sort  or  kind  on  the 
^ife;  that  is  to  say,  in  cases  in  which  it  was 
obviously  for  the  interest  of  the  child  that  the  power 
uf  appointiog  a  joint  guardian  should  be  exercised. 

Appeal  allowed. 

Solicitors,  Freahjields  tfe   WilUama;  Farrer  Jk  Co,; 
Parker  iC:  l*arktr. 


From  Oban.  Div. 


/ 


Jan.  18,  31. 


(Lindley,  M.K.,  and  Rigby  and 
Vaughau  Williams,  £.JJ.)      ) 

Underwood  &  Soxs  (Limited)  w.  Barker,  (a.) 

Ikitraint  of  trade — Gouenant — Validity — lieaaonableneas 

— Ivjundioiu 

B.f  being  in  the  emploi/  of  the  plaintiffs,  who  were 
wholesale  and  retail  hay  and  straw  merchants  carryiny 
on  business  in  the  United  Kingdom  and  elsewhere, 
coneuunted  that  he  would  noty  **/or  the  space  of  twelve 
months  next  after  his  leaving  or  being  dismissed,  airry 
OH  the  baaifuss  of  hay  and  straw  merchant,  or  enter  into 
the  service  of,  or  act  as  agent  for,  any  person  or  persons 
carrying  on  the  business  of  hay  and  straw  merchant  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or 
ia  France,  or  in  the  kingdom  of  Belgium,  or  Holland, 
or  in  the  Dominion  of  Canada.*^ 

B;  having  voluntarily  left  the  plaintiffs^  employ, 
tnmedioUely  entered  the  service  of  a  rival  hay  and  straw 
merchant  in  London, 

Held,  by  the  Court  of  Appeal  (dissentiente  Yaughan 
Williams,  L.J.),  that  the  restraint  being  reasonably  re- 
quired for  the  protection  of  the  plaintiffs,  having  regard 
to  t/ie  nature  of  their  business,  was  not  void,  and  tha;t, 
therefore,  B,  must  be  restrained  by  injunction  from 
committing  a  breach  of  his  covenant. 

Defendant's  appefd  from  Kekewioh,  J. 

The  plaintiffs  were  wholesale  and  retail  hay  and 
straw  merchants  at  Brentford,  carrying  on  a  large 
business  in  the  Uuited  Kingdom  and  other  countries. 

By  an  agreement  dated  the  26th  of  October,  1897, 
the  plaintifib  agreed  to  employ  the  defendant  as  their 
clerk  and  foreman  in  Calais  or  elsewhere,  at  a  weekly 
wage  of  35s.,  and  the  defendant  agreed  to  do  all  in 
his  power  for  tbe  furtherance  of  the  plaintiffs' 
interests,  and,  in  particular,  he  covenanted  that  he 
would  not,  '*  for  the  space  of  twelve  months  next 
after  leaving  or  being  dismissed,  carry  on  the  busi- 
ness of  hay  and  straw  merchant,  or  enter  into  the 
service  of  or  act  as  agent  for  any  person  or  persons 
carrying  on  the  business  of  hay  and  straw  merchant 
in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  in  France,  or  in  the  kingdom  of  Belgium,  or 
Holland,  or  in  the  Dominion  of  Canada,"  and 
further,  that  for  the  space  of  five  years  after  leaving 
the  plaintiffs'  employ  he  would  not,  either  on  his  own 
account  or  as  agent  for  others,  carry  on,  directly  or 
indirectly,  the  business  of  hay  and  straw  merchant 
or  other  like  business  in  the  Bepublio  of  France,  and 
in  the  event  of  any  breach  of  such  covenant  he  would 

(a.)  Reported  by  W.  Shallcross  Goddard,  Esq., 
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pay  to  the  plaintifb  the  sam  of  £500  as  and  for 
uquidated  damages,  and  not  bv  way  of  penalty. 

Under  the  agreement  the  defendant  was  employed 
at  Calais  for  about  four  months  (having  been 
previously  employed  by  the  plaintiffs  on  several 
separate  occasions  in  1890) ;  after  this  he  was  removed 
to  London  at  an  increased  salary.  The  defendant 
remained  in  the  plaintiffs*  employ  until  the  12th  of 
November,  1898,  when  he  voluntarily  left  their 
employ  and  entered  the  service  of  one  Kitts,  a  hay  and 
straw  merchant,  of  Mark-lane. 

The  plaintiffs  thereupon  commenced  this  action, 
and  moved  for  an  interlocutory  injunction  in  terms 
of  the  restrictive  covenant  contained  in  the 
agreement. 

Kekewich,  J.,  made  the  order  as  prayed. 

The  defendant  appealed. 

Dohhf  for  the  appellant. — Until  recent  years 
covenants  in  general  restraint  of  trade  were  bad. 
This  covenant  is  far  too  wide  both  in  point  of  space 
and  time.  If  the  order  of  Kekewich,  J.,  stands,  it 
will  go  far  beyond  the  limits  of  any  case  hitherto 
dedded. 

ClaytoTit  for  the  respondents. — The  true  test  of  a 
covenant  is  this :  it  must  be  partial  either  in  space  or 
time  (as  the  covenant  here  is),  and  the  burden  is  on 
the  covenantor  to  prove  that  it  is  bad.  If  there  is  a 
limit  either  in  space  or  time  the  covenant  is  good. 

He  referred  to  Badiache  Anilin  und  Soda  Fabrik 
V.  SchoU  Segner  &  Co.  [1892]  3  Oh.  447,  41  W.  E.  Dig. 
207  ;  BoubiVUm  v.  Bouaillon,  28  W.  E.  623,  14  Oh.  D. 
315 ;  Davies  v.  Daviea,  35  W.  E.  697,  36  Ch.  D.  359 ;  and 
Bohinson  v.  Htuer,  47  W.  R  34,  [1898]  2  Ch.  451. 

Dohb  replied. 

Cur*  adv,  vult 

Jan.  31. — ^The  following  written  judgments  were 
delivered. 

LiNDLEY,  M.R. — Before  referring  to  the  facts  I 
will  state  the  principles  of  law  which  are  applicable 
to  this  case.  The  law  as  now  settled  cannot,  in  my 
opinion,  be  more  accurately  expressed  than  it  was  by 
Lord  Macnaghten  in  Norden/elt  v.  Maxim-Nordenfelt 
Guns  and  Ammunition  Co.  {^Limited),  [1894]  A.  C.  535, 
at  p.  565.  He  there  says :  **  The  true  view  at  the 
present  time,  I  think,  is  this:  The  public  have  an 
interest  in  eveory  person's  carrying  on  his  trade  freely ; 
so  has  the  individual.  All  interference  with  individual 
liberty  of  action  in  trading,  and  all  restraints  of  trade 
of  themselves,  if  there  is  nothing  more,  are  contrary  to 
public  policy,  and  therefore  void.  That  is  tiie  general 
rule.  But  there  are  exceptions;  restraints  of  trade 
and  interference  with  individual  liberty  of  action 
may  be  justified  by  the  special  circumstances  of  a 
particular  case.  It  is  a  sufficient  justification,  and 
indeed  it  is  the  only  justification,  if  the  restriction  is 
reasonable — reasonable,  that  is,  in  reference  to  the 
interests  of  the  parties  concerned  and  reasonable  in 
reference  to  the  interests  of  the  public,  so  framed  and 
so  guarded  as  to  afford  adequate  protection  to  the 
party  in  whose  favour  it  is  imposed,  while  at  the 
same  time  it  is  in  no  way  injurious  to  the  public." 
Tune  was  when  all  agreements  in  restraint  of  trade  or 
liberty  to  work  were  regarded  as  against  public  policy 
and  invalid.  But  this  view  of  the  law  was  found 
mischievous  and  intolerable,  and  it  was  gradually 
disclaimed  and  modified.  The  modem  doctrine,  as  I 
understand  it,  is  that  if  an  agreement  restraining  a 
person  from  carrying  on  business  is  injurious  to  the 
public  interests  of  this  country  such  agreement  is 
invalid  to  the  extent  to  whidi  it  is  injurious,  but  not 
further,  if  it  is  so  framed  as  to  permit  of  division  into 
two  portions,  one  of  which  is  good  and  the  other  bad : 


see  as  to  this  Baines  v.  Qeary,  36  W.  E.  98,  35  CL  D. 
154,    and  Maxim- Nordenfdt  Guns    and  Ammunition 
Co.  V.  Nordm/dt,  41  W.  E.  604,  [1893]  1  CL  630. 
where  the  clause  was  severable ;  and  PerU  v.  Saalfdd, 
40  W.  E.  548,  [1892]  2  Ch.  149,  where  it  was  not. 
Further,  it  is  now  settled  that,   unless  there  are 
circumstances  showing  some  reasonable  gromid  for 
imposing  a  restriction  on  a  person's  liberty  to  do 
what  he  can  for  his  own  support,  such  restnctioii 
will  be  held  not  binding  upon  him.     According  to 
this  doctrine   an   agreement  in   restraint  of  trade 
which    ia  wider   than   is   reasonably  neoessary  for 
the  protection  of  the  person  seeking  to  enforce  it 
is  invidid  so  far  as  it  is  wider  than  is  so  neoessary, 
and  this  may  invsdidate  the  whole  restraint  sought  to 
be  imposed  if  the  clause  imposing  it  is  so  framed  aa 
not  to  be  severable  :  see  the  last  two  last-mentioned 
cases  and  Bogera  v.  Maddocka,  [1892]  3  Ch.  346,  41 
W.  E.  Dig.  207.    But  where  an  ap;reement  restraining 
a  person  from  carrying  on  business  is  entered  into 
with  another  person  engas^  in  a  similar  bnsinen 
for  the  purpose  of  protectmg  him  from  rivalry  in 
that  business,  and  is  no  wider  than  is  reasonably 
necessary  for  his  protection  in  that  business,  it  is 
difficult  to    imagine  the    ciroumstances    which  can 
render  such  agreement  injurious  to  the  public  interesti 
of  this  country.    As  pointed  out  by  Lora  Macnaghten 
in  Nordenfdt'a  coat,  [1894]  A.  C,  p.  566-67,  what 
may  be  reasonable  on  the  sale  of  a  bnsiDess  may  be 
unreasonable  on  the  departure  of  a  man  horn  Ihe 
service  of  his  employer ;  but  I  do  not  understand  him 
as    saying    that    a    restriction    that    is    reasonably 
necessary  for  the  protection  of  a  man's  business  can 
be  held  invalid  on  grounds  of  public  policy  unless  some 
specific  ground  can  be  clearly  established.    If  there  is 
one  thing  more  than  another  which  is  essential  to  tiie 
trade  and  commerce  of  this  country  it  is  the  inviola- 
bility of  contracts  deliberately  entered  into ;  and  to 
allow  a  person  of  mature  age,  and  not  imposed  i^nn, 
to  enter  into  a  contract,  to  (»>tainthe  benefit  of  it,  and 
then  to  repudiate  it  and  the  obligations  which  he  has 
undertaken  iBy^mA  facie  at  all  events,  contrary  to  the 
interests  of  any  and  every  countn^.    Of  course,  I  am 
not  speaking  of  oontracts'induced  by  fraud,  duress,  or 
undue  ii^uence,  or  impeachable  on  any  other  recog- 
nized ground  of  invalidity.  Omitting  all  such  cases,  lie 
public  policy,  whic^  allows  a  person  who  obtains  em- 
ployment on  certain  terms  understood  and  a^eed  to 
by  him,  to  repudiate  his  contract  conflicts  with  and 
must,    to    avail  the    defendant,    prevail   for    some 
sufficient  reason  over  the    manifest   public  policy 
which,    as    a  rule,    holds    him    to     his    bazgain. 
I    do    not    say    that    no    sndh    case    can   arise 
even  where  the  terms  impose  a  restriction  on  his 
liberty  no  wider  than  mentioned  above,  but  at  this 
moment  no  example  of  such  a  case  short  of  some 
pernicious  monopoly  occurs  to  me.    In  Dubowaki  ▼. 
GoldaUin,  44  W.  E.  436,  [1896]   1  Q.  B.}  478.  Ihe 
court,  influenced  no  doubt  by  these  considerations, 
treated  the  reasonableness  of  the  restriction  for  the 
protection  of  Hie  employer  as  the  general  practi- 
cal test  in  cases  of  this  description. 

The  fact  that  the  person  restricted  is  out  of  woik,and 
is  seeking  employment,  and  is  therefore  at  a  disadvan- 
tage in  makmg  a  bargain,  cannot  be  a  ground  for 
holding  his  bargain  invalid  unless  some  unfoir  advan- 
tage is  taken  of  his  position ;  and  so  long  as  his 
bargain  is  reasonable,  having  regard  to  the  protection 
of  the  employer,  it  cannot  be  truly  said^  that 
any  unfair  advantage  is  taken.  In  this  particiilar 
case  oppression  is  not  even  suggested;  nothing 
could  be  more  kind  and  considerate  than  the  treat- 
ment of  the  defendant  by  the  plaintifb.  I  can  find 
no  circumstanoe  to  relieve  the  defendant  from  hii 
bargain  on  the  ground  of  public  policy  if  the  restzaint 
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pnt  npon  him  ib  no  wider  than  is  required  for  the 
protection  of  the  plaintifPs  in  their  business.  This 
question  turns  on  the  nature  of  their  business  and  on 
the  true  construction  of  the  contract,  and  to  these  I 
will  now  allude.  [His  lordship  stated  the  facts  and 
read  the  contract,  and  continued :]  The  defendant's 
counsel  asked  us  to  put  a  very  far-fetched,  and  I  think 
unreasonable,  construction  on  this  contract.  He 
contended  that  if  the  defendant  in  any  part  of  the 
world  acted  for  any  hay  merchant  carrying  on  business 
in  any  of  the  enumerated  countries  the  defendant 
would  be  guilty  of  a  breach  of  his  contract.  But,  as 
pointed  out  in  Duhowaki  v.  Goldstein,  the  contract  must 
be  construed  with  reference  to  the  business  of  the 
plaintifiGs  which  it  was  the  object  of  the  parties  to 
protect.  This  is  good  law  and  good  sense,  and, 
guided  by  this  principle,  I  am  of  opinion  that  the 
restriction  imx>OBed  on  the  defendant  is  not  wider  than 
is  reasonably  required  for  the  protection  of  the 
plaintifb,  regard  being  had  to  the  nature  of  their 
business  and  the  injury  which  the  defendant  could 
inflict  upon  them  by  competing  with  them  himself 
or  by  entering  into  the  service  or  acting  as  the 
agent  of  rival  hay  merchants  in  the  countnes  where 
they  carried  on  their  business.  The  restriction  is 
limited  to  a  year  and,  as  I  read  the  agreement,  to 
the  places  specified  in  it.  It  is  to  be  taken  as  proved 
that  it  is  important  to  the  plaintiffs  that  their  rivals 
should  not  know  either  to  whom  the  plaintifTs  sold 
their  hay  or  where  they  got  it  from.  The  defendant 
was  engaged  as  their  clerk  and  foreman,  and  would, 
whilst  acting  as  such,  obtain  information  on  these 
matters,  and  such  information  would,  if  imparted  to 
a  rival  in  trade,  greatly  benefit  him  and  proportion- 
ately injure  the  plainti£Ps.  These  drcumstances 
appear  to  me  to  distinguish  this  case  from  Ward  v. 
Bytfie^  5  M.  &  W.  548,  which  is  nearer  the  present 
case  than  any  other.  There  the  plaintiffs  were  coal 
merchants  and  the  defendant  was  their  town  traveller 
and  coUectiog  clerk,  and  he  agreed  not  to  foUow  or 
be  engaged  in  the  business  of  a  coal  merchant  for 
nine  months  after  he  should  leave  the  plaintiffs' 
employ.  This  agreement  was  held  invalid  on  the 
ground  that  it  was  unlimited  in  point  of  space.  This 
case  was  much  discussed  in  Norden/eWa  case.  The 
restraint  was  considered  unreasonably  wide,  and  I 
think  myself  that  it  was  so ;  but  after  Norden/eWs 
case  it  does  not  follow  that  all  agreements 
not  to  carry  on  or  be  employed  in  a  particular 
business  anywhere  in  this  country  are  neces«uily 
against  public  policy  and  therefore  invalid.  The 
question  in  each  case  is  whether  such  a  restriction 
is  reasonable  or  not  in  the  sense  already  explained. 
H  it  is  reasonable  in  this  sense  it  will  be  valid  unless, 
on  some  other  ground  than  its  application  to  the 
whole  of  the  United  Kingdom,  it  can  be  held  to  be 
against  public  policy.  In  the  face  of  the  evidence 
adduced  by  the  plamliffiB  and  in  the  absence  of  aJl 
evidence  to  contradict  or  modify  it,  I  do  not  feel 
compelled  by  Ward  v.  Byrne  to  hold  the  restraint  in 
the  present  case  unreasonable  so  far  as  this  country 
is  concerned,  which  is  the  material  question,  for  the 
defendant  has  entered  the  service  of  a  rival  of  the 
phuntafEs  in  this  country.  If  the  restraint  is  im- 
reasonable  as  to  the  foreign  countries  named,  which  I 
do  not  think  it  is,  still  the  agreement  as  to  them  is 
clearly  severable  from  that  part  of  it  which  relates  to 
tiiis  country. 

The  parties  having  agreed  that  this  appeal 
shall  be  treated  as  an  appeal  from  a  judgment 
on  the  trial,  an  injunction  must  be  granted  in  the 
terms  of  the  contract  and  the  defendant  must  be 
ordered  to  pay  the  costs  of  the  action  and  of  this 
appeal. 

BiOBY,  L.J.— I  agree  with  all  that  has  been  said  by 


the  Master  of  the  Eolls,  and  therefore  only  give  a 
comparatively  short  judgment. 

The  law  as  to  contracts  in  restraint  of  trade  was 
originally  founded  on  public  policy  according  to  the 
ideas  and  having  regard  to  the  business  organization 
of  the  time.  The  whole  business  organization  of 
society  has  been  revolutionized  by  the  use  of  railways, 
the  post  office,  and  the  telegraph,  so  that  a  single 
firm  may  have  a  business  extending  over  a  vastly 
larger  portion  of  the  earth's  surface  than  would  have 
been  dreamt  of  in  the  days  when  questions  similar 
to  that  raised  in  this  action  were  first  dealt  with.  In 
addition  to  this  it  has  been  clearly  recognized  in 
recent  times  that  pnbHc  policy  is  at  least  as  much 
concerned  in  holding  persons  to  their  contracts  as  in 
prohibiting  contracts  in  restraint  of  trade.  I  do  not 
say  that  mere  may  not  be  exceptional  cases  where 
public  policy  can  be  brought  in  urrespectively  of  t±ie 
reasonableness  of  the  actutu  contract  made.  I  cannot, 
however,  think  that  in  the  present  case  any  sudi 
exceptional  question  of  public  policy  is  involved.  I 
think  that  the  only  question  here  is  whether  the 
restraint  to  be  dealt  wi&  is  reasonably  necessary  for 
the  protection  of  the  employer. 

In  my  opinion  the  true  construction  of  the  contract 
leads  to  the  conclusion  that  the  operative  part  of  the 
bargain  for  the  present  is  that  the  defendant  binds 
himself  not  to  enter  within  twelve  months  in  the 
United  Kingdom  into  the  service  of  anyone  carrying 
on  the  business  of  hay  and  straw  merchants  in  the 
United  Kingdom,  i^erything  else  appears  to  me  to 
be  severable,  and  therefore  not  matmal  for  present 
purposes.  Now,  it  appears  on  the  uncontradicted 
evidence  that  the  plaintiff  company  does  an  extensive 
wholesale  and  retiul  trade  buymg  and  selling  hay  and 
straw  from  all  parts  of  the  United  Kingdom.  Not 
only  is  this  evidence  (contained  in  the  only  affidavit 
filed  in  the  court  below)  uncontradicted,  but  tlie 
defendant  when  offered  an  opportunity  of  answering 
the  affidavit  elected  not  to  do  so.  In  the  Court  of 
Appeal  an  affidavit  was  tendered  in  which  the 
defendant  deposed  that  he  had  no  dealings  in  any 
way  with  the  plaintiffs'  customers  and  neither 
travelled  for  nor  sold  nor  bought  anything  for  them, 
but  this  affidavit  was  read  by  consent  only  on  the 
express  admission  by  counsel  for  the  defendant  that 
he  did  learn,  during  his  employment  by  the  plaintiff 
company,  where  the  hay  and  straw  came  from  and  to 
a  considerable  extent  where  they  went  to.  This  was, 
of  course,  important  information  which  would  be  at 
the  disposal  of  another  employer. 

I  do  not  think,  having  regard  to  the  limited 
time  during  which  the  restraint  was  to  last,  that  it 
was  more  extensive  than  was  necessary  for  the 
reasonable  protection  of  the  plaintiff,  which  in  cases 
of  this  kind  is  the  test  of  the  validity  of  the  contract. 
The  injunction  will  be  made  to  extend  to  the  28th  of 
November  as  the  parties  agreed  that  the  application 
on  the  appeal  should  be  treated  as  an  appeal  from  an 
order  made  on  the  trial  of  the  action. 

Vaughan  Williams,  L.J.— I  have  arrrived  at  a 
different  conclusion.  I  cannot  think  that  the  rule  of 
law  that  all  covenants  in  restraint  of  trade  or  binding 
an  individual  not  to  earn  his  living  in  the  best  way 
he  can  are  prtmd  facie  (if  there  is  nothing  more) 
contrary  to  public  policy  and  therefore  void,  has  been 
rescinded  by  recent  decisions.  Nor  can  I  thiak  that, 
when  it  is  said  that  the  only  test  by  which  to  deter- 
mine the  validity  or  invalidity  of  such  a  covenant 
given  for  valuable  consideration  is  its  reasonable- 
ness for  the  protection  of  the  trade  or  business  of  the 
covenantee,  it  is  intended  to  leave  out  of  considera- 
tion the  question  whether  the  particular  covenant 
kis  such  as  is  calculated  to  injure  the  public.     The 


860 


THE   WEEKLY    REPORTER.         uv^i^um.}    VoL  XLYIL 


Court  of  Appeal.    Underwood  &  Sons  (Ld.)  v.  Barker. — Bbnce  v.  Shearman.    Court  op  Appeal. 


ruling  case  as  to  the  validity  of  sncb  contracts  at  the 
present  time  is  Nor  den  felt  v.  Maxim-Nordenfelt,  cfrc, 
Co.t  which  was  decided  by  the  House  of  Lords  in  1 894, 
ATid  I  think  that,  if  the  reasons  for  that  decision  given 
by  the  noble  lords  are  looked  at,  it  is  reasonably  clear 
that  no  one  of  them  considered  that  the  rule  of  law, 
that  contracts  in  restraint  of  tritde  or  in  restriction 
of  the  right  of  every  citizen  to  earn  his  livelihood  by 
any  lawful  iodustry  were  void,  had  ceased  to  exiet. 
and  that  no  one  of  them  considered  that  the  te^t  of 
the  reasonableness  of  the  contract  for  the  protectioa 
of  the  contraotee  can  be  applied  to  the  exclusion  of 
the  consideration  of  how  far  the  contract  restraining 
individual  liberty  has  a  tendency  injuriously  to  affect 
the  interests  of  the  public.     Before  calling  attention 
to  cert-iin  passages  appearing  in  the  reasons  given  by 
the  respective  noble  lords,  I  should  like  to  call  atten- 
tion to  the  fdct  that  in  the  case  then  before  Ibe  House 
the  covenant  in  respect  of  which  the  question  arose  as 
to  its  validity  or  invalidity  as  being  a  covf-nant  in 
restraint  of  trade,  was  a  covenant  entered  into  by  the 
vendor  of  a  world-wide  business  not  to  carry  on  any- 
where in  competition  with  the  buyer  the  business 
which  he  was  selling  to  him ;  whereas  in  the  cose  now 
before    the    court  the    contract    as    to    which    the 
question  arises  as  to  its   validity    or  invalidity  as 
being  a  contract  contrary  to  the  policy  of  the  law, 
is  a  contract  given    by    a   servant    to    his    master 
as  a  condition  of  his  employment.     This  difference 
between  the  case  in  the  House  of   Lords  and  the 
present  case  seems  to  roe  important,  because  in  the 
decision  of  questions  of  this  sort  one  always  has  to 
balance  two  considerations  against  each  other,  the  one 
being  the  interest  of  the  public  in  maintaining  the 
rules  of    fair  dealing  between  man  and  man,   the 
other  being  the  consideration  of  the  interest  of  t*ie 
public  in  maintaining  liberty  of  individual  action, 
and  it  seems  to  me  that  in  the  case  of  the  sale  of  a 
business,  while  the  public  have  the  deepest  interest 
that  the  contract  by  the  seller  not  to  compete  with 
the  buyer  shall  be  fairly  carried  out,  the  restraint 
imposed  by  the  contract  upon  liberty  of  individual 
action  is  so  slight  as  to  be  of  no  pnblic  interest  what- 
ever ;  whereas  in  the  case  of  master  and  servant  the 
servant  does  not  enter  into  the  contract  with  the  same 
freedom  of  choice  as  that  with  which  a  person  buys 
a  business,   and  the  restraint  on  the  servant  from 
earning  his  livelihood  in  the  manner  best  suited  to 
his  capacity  seems  to  me    to    be  a   restriction    of 
individual    liberty    in    which    the   public    have    a 
deep  interest.      [His  lordship  then  considered    the 
Norden/elt  case,    and  continued:]    The  observations 
which  I  have  quoted    seem   to  me  to  show  that, 
in  considering  what  is  a  reasonable  protection  for 
the    covenantee    to  whom   the  restrictive  covenant 
is  given,  one    cannot    leave    out    of    consideration 
the  interest  of  the  public  in  freedom  of  trade  and 
in  the  liberty  of  the  covenantor  to  earn  a  livelihood 
in  any  lawful   industry.      Nor    can  one  limit  the 
consideration  of  the  public  interest  to  the  interest  of 
the  public  in  the  observance  of  the  contract  made  for 
"Suable    consideration,     but    must     also    consider 
whether  the  bargain  is  one  which  ought  to  have  been 
made  or  whether  it  is  contrary  to  public  interest, 
being  too  wide  or  otherwise  oppressive.    [His  lordship 
then  reviewed  the  history    of  the  present  case  at 
length,  and  concluded :]    In  the  present  case  I  find 
nothing  to  the  advantage  of  the  public  to  counter- 
balance the    disadvantage   to    the    public    of   the 
restrictive  covenant.     The  maintenance  of  the  rules 
of  fair  dealing  between  man  and  man  is  not,  in  my 
opinion,  sufficient  in  a  case  where  the  covenant  is  of 
such  a  character  that  the  master  ought  not  to  have 
required  it  of  the  person  seeking  employment ;  and  I 
think  that  a  covenant  that  the  oovenantor  wiU  not 


carry  on  or  enter  into  the  service  of  thoie  carrying 
on  that  business  in  which  his  life  previous  to  th« 
engBgf  ment  has  been  passed,  is  of  such  a  character. 

Appeal  dismissed. 

Solicitors,    Haichett -Jti^,€B  <fc  Co.:  Pfrsfcm,  Cinrh,  ^ 
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From  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Cbitty  [        June  27,  28, 1898. 
and  Collins,  L.JJ.)         i 

Bence  V,  Shearman,  (a.) 

Debt" Assignment — Negotiable  instrument — Assignment 
of  consideration — Notice  of  assignment  after  negotith 
Hon — Duty  of  debtor. 

A  debtor  who,  after  giving  a  negotiable  instrument  for 
his  debt,  receives  notice  that  the  debt  Uself  has  hte» 
assigned,  may  properly  disregard  such  notice  and  fay  U> 
the  assignor  who  still  hcids  the  instrument. 

Appeal  from  Kekewich,  J. 

The  defendant  Shearman  agreed  to  pay  to  ons 
Adams  a  commission  of  £175  if  he  should  find  a  pur- 
chaser for  a  public-house  oalled  the  "  Earl  of  Bnex." 

In  January,  1897,  the  plaintiff,  who  had  been 
introduced  by  Adams,  entered  into  a  oontraot  for  the 
purchase  of  the  public- house. 

In  Februarv,  1897,  Adams  gave  the  plaintiff,  to 
whom  he  owed  about  £200,  a  document  stamped  a*  a 
receipt,  and  expressed  as  follows :  '*  Beoeivea  of  Hr. 
Thomas  Bence  the  sum  of  £200  in  various  sums,  and 
I  transfer  my  oommission  to  him  on  the  'Earl  of 
Essex,'  Manor-park,  in  payment  thereof." 

The  date  fixea  for  the  completion  of  the  porohsse 
was  the  4th  of  March,  1897.  The  plaintiiF,  ths 
defendant  Shearman,  and  Adams  all  bung  prssent, 
the  plaintiff  paid  the  purchase-money  to  Shearmso, 
who  then  gave  Adams  a  cheque  for  £175,  the  amoiuit 
of  his  agreed  oommission. 

The  plaintiff  afterwards  induced  Shearman  to  stop 
the  cheque  at  his  bank,  and  to  promise  not  to  pay  U 
either  until  he  had  communicated  again  witii  the 
plaintiff  or  until  he  bad  seen  Adams  again  (there 
being  a  conflict  of  evidence  as  to  the  exact  terms  of 
the  promise). 

Next  day  the  plaintiff,  having  had  another  intsr- 
view  with  Adams,  withdrew  the  notice  stopping  pay- 
ment.   Adams  accordingly  received  the  money. 

The  plaintiff  then  brought  an  action  against  Shear- 
man and  Adams,  claiming  £175. 

Kekewich,  J.,  gave  judgment  for  the  plaiotiff 
against  both  defendants. 

Shearman  appealed. 

Renshaw,  Q,C.,  and  John  Henderson,  for  the  appesl, 
cited  Ex  parte  Richdale,  In  re  Palmer,  30  W.  B.  262, 
19  Ch.  D.  409;  Lloyd  v.  Banks,  1 6  W.  B.  988,  L.  B.  3 
Ch.  App.  488 ;  and  Saffron  Walden  Building  Sodetg 
V.  Bayner,  28  W.  B.  681,  14  Ch.  D.  406. 

Warrington,  Q,C.,  and  BeddaU,  for  the  platntift 
referred  to  the  Bills  of  Exchange  Aot,  1882  (45  &  46 
Yict.  c.  61),  s.  75,  sub-seotion  1. 

John  Henderson  replied. 

Lindley,  M.B.,  examined  the  evidence,  oomingto 
the  conclusion  that  he  could  not  hold  it  proved  that 
the  assignment  was  shown  to  Shearman  belore  be 
gave  the  cheque ;  that  it  did  not  appear  that  on  the 
4th  of  March,  1898,  it  was  Shearman's  duty  to  pay 
the  plaintiff  rather  than  Adams  ;  and  that  SiheannaD 

(a.)  Beported  by  B.  C^  Maokbnzib,  Esq.,  Banister* 

at-Law* 
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wM  under  no  legal  obligation  either    to  atop  the 
cheqae,  or  after  stopping  it,  not  remove  tbe  atop. 

Sia  loTdsbip  then  prooeeded  :]  That  faring  me  to 
lut  point,  wMoa  iB  of  very  great  impartaoae  to 
tlitw  partiu,  uid  to  basiDess  people  in  geners).  Mr. 
WirringtoD  hs«  oontended  that  after  Shearman  hud 
pna  Adami  thin  cheque  and  Adams  had  got  it,  i<i 
conaequFnoe  □(  the  notice  then  giTea  by  the  plaintiff 
to  Shearman  it  waa  Shearman's  duty  not  topavthf* 
dm)ue,  and  Sbearmaa'B  baaideM  to  take  proeeadiogB 
igaioit    Adama.     That    i*   a    propoiition    to   whioh 


I  I 


aU 


Let 


work  it  oat.  Someone  ia  a  creditor 
another  on  a  promiaiory  note  or  cheque.  The 
penon  who  gave  the  note  ia  informed  that 
tte  debt  which  was  the  consideiatiou  for  it 
*u  aadgned  brfore  the  note  waa  given.  I*  tbe 
debtor  on  the  note  iinder  any  obligation  not  to  pay 
it?  I  think  he  ia  under  no  auoh  obligation  at  all. 
See  what  the  oontroiy  involrea :  if  yon  have  a  person 
■ho  ia  indebted  upon  any  account,  and  wboee 
creditor  holds  a  negotiable  inatrumeut,  the  considera- 
tion for  that  negotiable  inatrument  can  he  aaaigned 
ia  Buch  a  way  that  the  person  who  ia  the  debtor  upon 
the  inatruinent  is  not  to  pay  it.  I  think  the  true 
principle  is  this  :  that  notice  to  the  debtor  who  baa 
given  a  negotiable  instrumeol,  that  the  debt  has  been 
■vigned,  can  be  disregarded  by  him.  To  hold  the 
contrary  would  be  frightfully  embairassing.  Just 
raiuidei  the  consequences.  A  man  owes  another 
ptrMn  money,  and  he  pays  it,  or  undertakes  to  pay, 
by  giving  a  negotiable  instrument.  Why  is  he  to  be 
eoibarrautd  by  an  assignment  of  the  obligation 
vhich  was  the  connderatlon  for  that  instrument  ?  It 
is  a  very  ingenious  contention  by  Mr.  Wariington, 
which  ii  well  founded  would  settle  the  matter  in  his 
ftvont ;  bnt  I  think  it  ia  not  well  founded.  On  all 
pobts,  therefore,  the  appellant  is  right.  The  appeal 
moat  be  allowed. 

Chitty,  LvT.,  stated  the  facta,  and  continued  : 
I  am  satisfied,  on  the  evidence,  that  no  notice  of  the 
eqoitable  asMgnment  snf&cient  to  bind  Shearman  was 
raven  pteriondy  to  the  handing  over  of  the  cheque. 
The  law  on  the  aubject  is  qnite  clear,  and  is  laid  down 
in  Lord  Cairns'  judgment  in  Cloyd  v.  Bunkt,  16  W.  B. 
9Se,  L.  B.  3  Cb.  App.  488  at  p.  490.  It  muit  be 
diarly  mode  out,  not  only  that  there  has  been  const  ruc- 
tive  notic«,  but  that  the  mind  of  the  trustee  has  in  some 
way  been  brought  to  an  intelligent  apprehension  of 
the  natnre  of  ^e  inonmbranoe  which  has  cooie  npon 
the  property,  bo  that  an  ordinary  man  of  busineaa 
would  act  upon  the  information  and  regulate  his 
cnudnot  by  it.  lUir^  that,  which  is  an  excellent 
itotement  of  the  law  on  the  subject — taking  that  to 
apply  to  thia  case,  I  am  of  opinion  that  there  wae  no 
inch  notice  given  by  the  plaintiff  to  Sbearman  before 
the  handing  over  of  thia  cheque.  Indeed,  I  think  it 
waa  not  tbe  plaintiff's  intention  that  the  matter 
■bonld  be  arranged  by  a  payment  from  Shearman  to 
the  plaintiff.  Moreover,  there  was  nothing  like  a 
diatinct  notice  from  the  plaintiff  to  Shearman  that  he 
was  not  to  pay  the  cheque.  As  I  have  already 
explained,  tbe  plaintiff  intended  to  get  the  money 
from  Adams,  and  I  accept  Mr.  Beddall'a  argument 
that,  on  the  cheque  being  handed  over  to  Adams, 
Adams  became  a  trustee  of  the  cheque  and  tbe  money 
for  the  plaintiff. 

Bat  it  is  said  that  notice,  after  the  cheque  had  thus 
bten  delivered,  that  the  oonaideration  for  the  cheque 
bad  been  assigned  to  the  plaintiff,  was  sufficient  to 
impoae  some  obligation  npon  Shearman.  It  appears 
tome,  first,  thattuereisnoaathority  for  any  such  pro- 
pontion;  uid,  secondly,  that  tbeprinoiple  upon  which 
tbe  law  affecting  the  oreditoT  whose  debt  has  been  aa- 
aigned reata,  ia  inconsistent  with  any  such  view.     Lord 


Crdnworth  in  Junrs  v.  Furrrll,  1  Di 
W.  R.  Cb.  Dig.  22,  commenting  u 
of  Knieht  Bruce,  L.J.,  that  gri 
wo'iid  li^  caused  by  carrying  the  d 
iusignm«uC  toofar,  said:  If'wasi 
Bruce,  L.J.,  during  the  oourte  of 
it  hna  often  occurred  to  me,  that  tl 
court  as  to  equitable  asfignmenl 
merely  as  theorists,  may  lead  tc 
venieuce.  Nobody  can  be  wholl 
The  most  lolvent  person  iu  the  wi 
nmy  owe  something  to  a  tailor, 
baker,  and  it  would  he  very  inco 
be  told  unexpectedly  by  one  of  tl 
have  assigned  over  to  A.  B.  the  £2- 
aa  tbe  amouut  of  my  bill.'  "  I  n 
that  the  doctrine  of  equitable  sssig 
carried  to  such  an  extent  as  to 
men  in  the  course  of  business. 

When  Shearman  hod  delivered  t 
be  had  no  more  to  do  with  the  b 
that  he  was  under  some  obligation 
to  tbeae  rqiiitable  asaignoients  a  i 
trustee  without  bla  own  consent,  a 
reason  for  making  that  trusteeshi] 
law,  more  burdensome  than  it  all 

In  this  coae  Shearman  did,  upoi 
plaintiff,  give  uotiue  to  the  bank  at 
If  the  plaintiff  had  relied  npoD; 
binding  promise  on  Sliearman'a 
a  noticr,  and  thereby  to  delay  pM 
to  let  the  plaintiff  take  proceed] 
money,  that  would  have  been  q 
But  it  ia  plain,  firat,  that  no  aufih 
and,  secondly,  that  no  such  prom 
promise  upon  which  an  action 
because  no  oonaideration  was  giver 
fraining  from  taking  stepa  In  foi 
throw  out  of  account  altosethar  t 
there  waa  any  promise  which  affectt 
position ;  so  tbat  be  stands  in  th 
liable  [if  at  all)  only  because  lu 
trustee  of  thia  oonaideration  by  th' 
after  giving  the  cheque.  The  argui 
a  most  ingenious  one ;  striking 
and  equally,  in  my  opinion,  for  i 
need  not  consider  whether  he  ooal< 
action  if  he  had  continued  the  i 
cheque,  because  I  think  be  waa  i 
to  put  himself  in  thia  embarrassii 
not,  after  he  has  once  banded  ov 
note  in  the  presence  of  the  plainti 
any  such  liability.  He  was  thei 
matter;  and  I  dissent  from  the 
notice  given  after  the  delivery 
instrument,  in  such  citonmstonces. 
the  original  debtor  a  trustee,  or  im; 
obligation  which  can  be  properly  i 
consideration  of  the  equitable 
govern  the  matter.  There  was 
Shearman  did  in  the  way  cf  stopp 
a  voluntary  oourteey  on  his  part ; 
of  Mr.  Beddall,  that  what  ha 
amounted  to  the  giving  of  a  ne 
cannot  be  sustained.  The  pWntil 
plaint  against  Adams  was  such  th 
reasonably  say,  oa  he  did  say,  I  v 
until  I  have  seen  Adams.  It  is  reai 
whether  Shearman  said  he  woul 
until  he  had  seen  the  plaintiff,  or 
Adams, 

The  sum  of  my  opinion,  theref 
man  is  under  no  liability;  that 
converted  into  a  trustee,  beoause, 
the  plaintiff's  claim,  he  had  brong; 
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obligation  to  Adams,  by  giving  him  the  cheque.  To 
what  1  have  said  I  add  a  passage  from  the  judgment 
of  Jessel,  M.R.,  in  Ex  parte  RicMale,  In  re  Palmer^ 
**  I  never  heard  of  any  obligation  on  the  part  of  the 
drawer  of  a  cheque  given  for  value  to  stop  the  pay- 
ment of  it  for  the  benSt  of  a  third  party." 

Collins,  L.J. — I  am  of  the  same  opinion,  and  but 
that  we  are  differing  from  the  learned  judge  below  I 
should  not  add  anything. 

The  one  point  in  this  case  is  whether  notice  of  the 
fact  of  the  assignment  by  Adams  to  Boioe  was 
brought  home  to  Shearman.  Unless  it  was — ^that  is, 
unless  not  merely  the  document  was  shown  to  him 
and  observations  made  about  it,  but  unless,  in  the 
opinion  of  a  jury,  knowledge  of  the  fact  that  the 
debt  had  been  assigned  was  really  communicated  to 
Shearman — clearly  he  was  justified  in  paying  Adams 
and  not  Bence.  On  that  part  of  the  case  I  should 
have  felt  very  much  embarrassed,  inasmuch  as  the 
learned  judge  saw  the  witnesses,  if  he  had  rested 
his  judgment  on  a  finding  that  Shearman  had  such 
notice.  But  he  did  not  mid,  though  he  said  he  was 
indined  to  think,  that  notice  was  given.  When  one 
comes  to  look  at  the  evidence  it  seems  to  me  that, 
fairly  taken,  it  does  not  support  that  view.  Mr. 
Warrington,  indeed,  gave  up  tnat  point,  for  his  con- 
tention was  that  the  intention  of  the  parties  was  f  uUy 
carried  out  when  Shearman  handed  the  cheque  to 
Adams.  Bence  appears  to  have  thought  that  he 
would  be  sufficiently  safe  if  he  saw  that  done,  and 
there  is  evidence  that  he  was  desirous  the  transaction 
should  be  carried  out  in  that  form,  because  he  did  not 
wish  to  interfere  with  the  ordinary  course  of  things 
upon  a  cheque.  That  appears  to  me  to  be  the  real 
point,  and  therefore  I  think  the  learned  judge  was 
wrong. 

But  another  point  was  taken,  which,  I  think,  was 
the  basis  of  the  learned  judge's  judgment :  that,  the 
cheque  having  been  properly  handed  by  Shearman  to 
Adaons — ^that  is,  aft^  Shearman  had  come  under  a 
legal  obligation — which  in  ordinary  parlance  is  pay- 
ment. Shearman,  being  asked  to  stop  the  cheque 
that  inquiry  might  be  made,  and  assenting,  has  come 
under  an  obligation  not  to  pay  it  to  the  legal  owner, 
but  to  another  person  who  now  apprises  him  that  he 
is  the  assignee  of  the  consideration  for  the  cheque. 
That  certcunly  would  not  be  the  common  law  view  of 
the  question;  and  I  am  very  glad  to  find,  on  the 
great  authority  of  the  other  members  of  this  court, 
that  equity  has  never  been  carried  to  such  lengths  as 
that.  Here  Shearman  was  under  no  obligation  to 
stop  the  cheque,  but  he  agreed  to  do  so.  Even  by 
that  he  ran  a  risk.  The  cheque  might  have  been  in 
the  hands  of  the  original  donee  or  of  somebody  to 
whom  he  had  transferred  it.  Then,  having  as  a 
matter  of  courtesy  stopped  the  cheque,  Shearman  is 
told  that  the  debt  has  been  assigned.  But  does  that 
constitute  him  a  trustee  ?  In  the  meantime  he  has 
given  his  cheque  and  become  liable  upon  it ;  and  it 
seems  to  me  that  this  is  really  an  attempt  to  create  a 
trust  by  giving  notice  after  payment,  and  to  put  the 
assignee  in  as  good  a  position  as  if  he  had  given 
notice  before  payment.  It  is  then  too  late  to  give 
notice.  The  person  to  whom  notice  is  given  nas 
come  under  a  legal  obligation,  which  may  result  in 
an  action  being  brought  against  him.  It  seems  to 
me,  therefore,  that,  having  given  a  cheque  on  which 
he  is  legally  liable,  he  is  bound  to  deal  with  the 
holder,  notwithstanding  any  notice  he  may  subse- 
quentiy  receive.  For  these  reasons  I  agree  that  the 
judgment  of  Kekewich,  J.,  must  be  reversed. 

Appeal  aJ hired, 

Holiciturti,  Loxley^  Elam,  &   Qardner ;  J,  B,  Fake- 
ham* 


9ti^  Oourt  of  ^mXin. 

In  re  Cabne's  Settled  Estates,  (o.) 

Settled  land — Trust  to  allow  widow  to  occupy  casHt  wad 
lands  so  long  as  she  might  wish  to  do  so — SetUed  Land 
Act,  1882  (45  &  46  Vidt.  c.  38),  ss.  2,  38,  58. 

A  mannon-housc  loas  vested  in  trustees  for  a  ferm  (/ 
1,000  yea/rs  upon  trust  to  aUow  the  plaintiff  to  occupy 
the  same  rent  free  so  long  cu  she  might  wish  to  con^time 
to  do  so. 

Held,  that  the  plaintiff  was  tenant  for  life  within  ike 
meaning  of  t?ie  Settled  Land  Act,  1882 ;  hut  hdd,  thai 
t?^e  trustees  of  the  term  toere  Tiot  trustees  for  the  pwrposts 
of  the  Settled  Land  Ad. 

Adjourned  summons. 

By  an  indenture  dated  the  14th  of  March,  1890, 
certain  hereditaments  including  the  castle  and  manor 
of  St.  Donats  were  (subject  to  a  rent-charge)  con- 
veyed to  trustees  for  a  term  of  1,000  years  upon 
trust  to  allow  tiie  plaintiff  to  oocuot  the  cskLb, 
pleasure  ground,  staolee,  and  certain  fields  rent  free 
as  long  as  she  should  desire  to  do  so,  and  apon 
further  trust  to  raise  some  specified  sums  of  money, 
and  subject  to  the  term  to  the  use  of  one  of  iiks 
defendants  in  fee. 

The  plaintiff  took  out  a  summons  to  have  it 
determined  (1)  whether  she  was  tenant  for  life  under 
the  settiement ;  (2)  whether  the  trustees  of  the  tsnn 
were  trustees  for  the  purposes  of  the  Settled  Lsad 
Acts ;  and,  (3)  if  necessary,  for  the  appaantinsat  of 
trustees  for  the  purposes  of  those  Acts. 

H,  Terrell,  Q.O.,  and  W.  M.  Cann,  for  the  plaintiff.— 
The  plaintiff  is  within  the  definition  in  section  2  (I), 
sub-section  5,  or  at  all  events  has  the  powers  of » 
tenant  for  life  under  section  58  (1)  vi.  [They  cited 
In  re  Paget' s  Settled  Estates,  33  W.  B.  898,  30  Ch.  D. 
161 ;  In  re  Edwardes'  Settlement,  [1897]  2  Oh.  412, 
45  W.  B.  Dig.  142 ;  In  re  Eastman's  SMed  Estates, 
[18981.  W.  M.,  p.  170.]  The  power  to  raise  money 
includes  a  power  of  sale  (Ta&er  v.  Small,  6  Sim. 
625),  so  that  the  trustees  of  the  term  are  trnstees  for 
the  purposes  of  the  SetUed  Land  Acts. 

Vernon  Smith,  Q.G.,  and  J.  0.  Wood^  for  the 
defendant,  the  reversioner. — In  In  re  E^kaardet 
there  was  more  than  a  mere  right  of  penonal 
occupation,  which  is  all  there  is  here.  In  /»  ^ 
Pag^s  Settled  Estates  section  51  applied,  and  the  pecna 
who  had  the  powers  of  tenant  for  life  was  entitled 
to  the  rents  and  profits. 

Terrell,  Q.C.,  replied. 

Nobth,  J. — I  do  not  see  how  to  escape  from  the 
decision  of  Bomer,  J.,  in  In  re  Eastman* »  Settled 
Estates.  I  see  no  distinction  between  the  two  cases  so 
far  as  the  limitation  goes,  and  according  to  the  old 
anthorities  such  a  limitation  grants  an  estate  for  life : 
see  Go.  Litt.  42a,  and  Burton's  Beal  Property  (7th 
ed.),  p.  239.  It  may  be  that  the  mansion-hooas  can 
old 
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be  sold  and  the  rest  of  the  estate  left,  and  that 
is  contrary  to  the  intention  of  the  settior ;  but  the 
question  is,  what  does  the  Act  say  P  I  do  not  see  my 
way  to  put  a  different  construction  to  that  adopted 
by  Bomer,  J.  The  trustees  of  the  term,  howcfvor,  sre 
not,  in  my  opinion,  trnstees  for  the  purposes  of  the 
Act,  and  there  must  be  a  reference  to  chambers  for 
the  appointment  of  trustees. 

Solicitors,  O.  Terrell;  Field,  Roscoe,  A  Co.  ^ 

(a.)  Reported  by  G.  B.  HAMlLXOir,E8q.,  Banistsr- 

at-Law. 
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CouBT  OP  Appeal. 


CTourt  of  Sflvpeal. 

^li^ES:  kS?)'-  j  ^^  "• 

MoTTNTAiw  V.  Pabb.  (a.) 

J^Mfer  am?  «0rvanf — Employers^  Uahility — Accidental 
injuries — Arbitration — Jurisdiction  of  county  court 
judge  —  New  tried — Workmen^ s  Compensation  Ady 
1897  (60  A  61  Vict.  c.  37),  s.  1,  sub-section  3; 
Schedule  II,,  ss,  2,  4  —  Workmen* s  Compensation 
Rules,  1898,  rr.  1  (4),  24,  64. 

A  county  court  judge  has  no  jurisdiction  to  grant  a 
new  trial  in  an  arbitration  under  the  Workmen*s  Com- 
fentation  Act,  1897. 

Appeal  from  a  dedsion  of  the  judge  of  the  Notting- 
ham County  Court  ref  afdnfi:  to  grant  a  new  trial  in  an 
arhitration  under  the  Workmen's  Compensation  Act, 
1897. 

The  workman  in  this  oase  haying  made  a  claim  to 
compensation  under  the  Act,  the  matter  was  heard 
on  tiie  15th  of  November,  1898,  before  the  county 
oonrt  judge  sitting  as  an  arbitrator  under  the  Act, 
•ad  an  award  was  made  in  favour  of  the  workman. 
On  the  10th  of  December  the  employer  gave  notice  of 
liis  intention  to  apply  to  the  county  court  judge  for  a 
new  trial.  On  the  hearing  of  the  application  on  tiie 
2l8t  of  December  it  was  objected  on  the  part  of 
the  workman  that  the  county  court  judge  had  no 
jnriEdiction  to  grant  a  new  trial.  The  county  court 
jodge  was  of  opinion  that  he  had  jurisdiction  to 
entertain  the  application,  but  he  dismissed  the  appli- 
cation on  the  merits,  refusing  to  allow  a  new  tnal. 
The  employer  apx>ealed. 

Etherington  Smith,  for  the  workman,  took  a 
preliminary  objection  to  the  hearing  of  the  appeal. — 
The  county  court  judge  had  no  jurisdiction  to  hear 
the  application  for  a  new  trial,  and  no  appeal  lies 
from  his  refusal  to  grant  a  new  trial.  At  the  original 
hearing  be  sat  as  an  arbitrator,  and  when  once  he  had 
made  his  award  he  had  no  power  to  review  it.  The 
only  power  of  appealing  from  an  award  under  the 
Worbnen's  Compensation  Act  is  that  given  by 
section  4  of  the  second  schedule,  which  is  as  follows : 
**  The  Arbitration  Act,  1889,  shall  not  apply  to  any 
szhitration  under  this  Act ;  but  an  arbitrator  may,  if 
he  thinks  fit,  submit  any  question  of  law  for  the 
decision  of  the  county  comt  judge,  and  the  decision 
of  the  Judge  on  any  qaestion  of  law,  either  on  such 
sabmission,  or  in  any  case  where  he  himself  setUes 
the  matter  under  this  Act,  shall  be  final,  unless 
within  the  time  and  in  accordance  with  the  conditions 
prescribed  by  Bules  of  the  Supreme  Court  either 
pvty  appeals  to  the  Court  of  Appeal."  The  only 
spppal  giyen  by  this  seotion  is  an  appeal  on  a  question 
of  Uw  decided  at  the  hearing  of  the  arbitration ;  and 
it  must  be  brought  within  twenty-one  days :  see  ord. 
69.  r.  12,  of  the  High  Court  Bules.  The  county  court 
judge  has  no  power  to  reconsider  his  award,  except  in 
the  single  oase  provided  for  by  section  12  of  the  first 
schedule,  which  aUows  him  to  review  a  weekly  pay- 
ment. With  this  exoeption  his  award  is  final,  unless 
there  is  an  appeal  within  twenty-one  days.  13ie 
appellant  did  not  give  notice  of  appeal  within  tveenty- 
one  days,  and  therefore  he  is  out  ox  time  for  appealing 
from  the  oriirinal  decision. 


W,  JET.  Stevenson,  for  the  employer. — The  Workmen's 
CompeDsatioEL  Bules,  1898,  show  that  an  arbitration 
Older   the   Act   is    an    action   in   all    but   name. 

(a.)  Beported  by  F.  G.  BcroxsB,  Esq.,  Barrister- 

»t-l4aw» 


Bule  1  (4)  incorporates  the  County  Court  Bules* 
Bule  24  says  that  ''subject  to  the  special  pro* 
visions  of  these  rules,  the  procedure  in  an  arbitration 
shall  be  the  same  as  the  procedure  in  an  action  com- 
menced in  the  county  court  by  plaint  and  summons 
in  the  ordinary  way,  and  determined  by  the  judge 
without  a  jury;  and  the  statutory  provisions  and 
rules  for  the  time  being  in  force  relating  to  such 
actions  shall,  with  the  necessary  modifications,  apply 
to  such  arbitration  accordingly ;  and  in  the  applica- 
tion of  such  provisions  and  rules  the  applicant's 
request  for  arbitiration  shall  be  deemed  to  be  a 
summons  with  particulars  annexed,  the  day  fixed  for 
proceeding  with  the  arbitration  shall  be  deemed  to 
be  the  return  day,  and  the  applicant  and  respondents 
shall  be  deemed  to  be  plaintiff  and  defendants 
respectively."  And  by  rule  64,  **  where  any  matter 
or  thing  is  not  specially  provided  for  under  these 
rules,  the  same  procedure  shall  be  followed  and  the 
same  provisions  shall  apply,  as  far  as  practicable,  as 
in  a  similar  matter  or  thing  under  the  County  Courts 
Act,  1888,  and  the  rules  made  in  pursuance  of  that 
Act."  Part  of  the  procedure  of  an  action  in  the 
county  court  is  the  procedure  relating  to  an  application 
for  a  new  trial.  The  county  court  judge,  therefore, 
had  jurisdiction  to  hear  an  application  for  a  new 
trial,  and  an  appeal  lies  from  his  refusal  to  grant  a 
new  trial :  see  Pole  v.  Bright,  40  W.  B.  95,  [1892]  1 
Q.  B.  603. 

A.  L.  Smith,  L.J. — I  think  that  the  prelinunary 
objection  is  a  good  one.  The  question  is  whether  the 
county  court  judge  had  jurisdiction  to  entertain  an 
application  for  a  new  trial.  It  is  dear  from  a  con- 
sideration of  the  Act  that  the  county  court  judge  at 
the  original  hearing  was  sitting  as  an  arbitrator,  and 
as  an  arbitrator  only.  Section  1,  sub-section  3.  says : 
**  If  any  question  arises  in  any  proceedings  under  this 
Act  as  to  the  liability  to  pay  compensation  under  this 
Act,  or  as  to  the  amount  or  duration  of  compensation 
under  this  Act,  the  question,  if  not  settied  by  agree- 
ment, shall,  subject  to  the  provisions  of  the  first 
schedule  to  this  Act,  be  settled  by  arbitration  in 
accordance  with  the  second  schedule  to  this  Act." 
The  first  schedule  deals  with  the  scale  and  conditions 
of  compensation.  And  in  passing  I  may  refer  to 
section  12,  which  gives  the  arbitrator  power  to  review 
any  weekly  payment.  Section  2  of  the  second 
schedule  says  tnat  in  the  abtence  of  agreement  as  to  an 
arbitrator  tiie  matter  should  be  settkd  by  the  county 
court  judge.  Section  4  of  the  second  schedule  is  as 
follows :  *'  The  Arbitration  Act,  1889,  shall  not  apply 
to  any  arbitration  under  this  Act ;  but  an  arbitrator 
may,  if  he  thinks  fit,  submit  any  question  of  law  for 
the  decision  of  the  county  court  judge,  and  the 
decision  of  the  judge  on  any  question  of  law,  either 
on  such  submission,  or  in  aoy  case  where  he  himself 
setties  the  matter  under  this  Act,  shall  be  final,  unless 
within  the  time  and  in  accordance  with  the  conditions 
prescribed  by  Bules  of  the  Supreme  Court  either  party 
appeals  to  the  Court  of  Appeal ;  and  the  county  court 
judge  shall,  for  the  purpose  of  an  arbitration  under 
this  Act,  have  the  same  powers  of  procuring  the 
attendance  of  witnesses  and  the  production  of  docu- 
ments as  if  the  claim  for  compensation  had  been  made 
by  plaint  in  the  county  court."  In  my  opinion  the 
idea  governing  the  whole  of  the  enactment  is  that  a 
county  court  judge  who  sits  to  hear  a  case  under  the 
Act  sits  as  an  arbitrator.  Now,  can  an  arbitrator 
grant  a  new  trial  of  a  case  which  he  has  heard  ?  It  is 
perf ectiy  dear  that  he  has  no  such  power.  It  was  argued 
that  rule  1  (4)  and  rule  24  of  the  Workmen's  Com- 
pensation Bules  bring  in  the  County  Court  Bules  and 
practice,  and  giye  the  judge  the  same  powers  as  if  he 
were  sittings  not  as  an  arfitrator.    And  rdiance  was 

23 


364 


THE  WEEKLY  REI^ORTER,       (ABrin.i».]    VoL  XLVIL 


CouBT  OF  Appeal. 


PXMBXETON  V.  HUGHSS. 


Court  of  Apfbal. 


specially  laid  on  role  64,  whioli  says :  "  Wbore  any 
matter  or  thing  is  not  specially  provided  for  under 
these  rules,  the  same  procedure  shall  be  followed,  and 
the  same  provisions  shall  apply,  as  far  as  practicable, 
as  in  a  similar  matter  or  thing  under  the  County 
Courts  Act,  1888,  and  the  rules  made  in  pursuance  of 
that  Act."  In  my  opinion  those  rules  are  intended  to 
apply  to  cases  under  the  Act  the  powers  to  which 
they  refer  so  far  as  they  are  applicable  to  arbitrations, 
and  no  further.  The  county  court  judge,  therefore, 
was  not  vested  with  his  ordinary  county  court  juris, 
diction,  and  he  had  no  power  to  entertain  on  applica- 
tion for  a  new  trial. 

Collins  and  Rombr,  L.  JJ.,  ooncurred. 

Objection  allowed,  and  appeal  dUmissed, 

Solicitors  for  the  workman,  J.  H.  Lee  &  WaiU,  for 
Whittingham  A  WilliaTM,  Nottiughani. 

Solicitors  for   the    employer,    Bramall^    Whiter  ds 
Saunders,  iotWalktr  db  Barker,  Kottinghnm. 


JVom  Chan.  Div.  '\ 

\  M.Bm  and  Eigby  and  > 
han  Williams,  L. JJ.)      j 


Jan.  24,  26.  27 ; 
Feb.  16. 


From  Chan.  Div. 
(lindley, 
Vaughi 

Pembx&tov  v.  Huohbs.  (a.) 

Divorce—Foreign  law — Decree  of  foreign  court  competent 
to  deal  with  thecauae'^Irregularity —  Want  of  jurisdic- 
tion—  Validity, 

A  decree  pronounced  "by  a  foreign  court  competent  to 
deal  with  the  case  must,  ij  not  contrary  to  natural 
justice,  he  treated  in  this  country  as  valid  U7tttl  it  is  set 
aside,  though  the  irregnlarities  of  the  process  by  which  it 
was  obtained  were  such  as  by  the  local  law  to  deprive  the 
foreign  court  of  jurisdiction,  A  decree  of  divorce  pro~ 
nounced  by  a  Florida  divorce  court  between  persons 
whom  it  was  competent  to  summon  before  it  will,  there- 
fore, be  received  here  as  valid,  even  if  it  be  the  law  of 
Florida  that,  the  summons  having  bean  issued  only  ten 
days  {instead  of  ten  clear  days)  before  the  return  day, 
the  court  had  no  jurisdiction,  and  its  decree  is  an 
absolute  nullity. 

Appeal  from  Kekewioh,  J. 

The  material  facts  are  sufficiently  stated  in  the 
judgment  of  Lindley,  M.B.,  to  which  statement  it 
need  only  be  added  that  the  divorce  granted  by  the 
Florida  couit  against  Mrs.  Pemberton,  the  appeUant, 
on  the  petition  of  Holmes  Erwin,  her  former  husband, 
was  pronounced  on  the  ground  of  the  lady's  violent 
temper. 

Jelf,  Q,C.,  Dicey,  Q.^.,  and  John  Henderson,  for 
the  appeal,  referred  to  Oreen  v.  Qreen  and  Sedgwick, 
41  W.  E.  591,  [1893]  P.  89;  Vanqaeliu  v.  Bouard, 
12  W.  E.  128,  15  C.  B.  N.  S.  341 ;  Buchanan  v. 
Backer,  1  Camp.  63,  180b.  9  East  192;  Beynolds  v. 
Feuton,  3  C.  B.  187 ;  Ferguson  v.  Mahon,  11  A.  &  E. 
179;  Schibsby  v.  Westenholz.  19  W.  E.  587,  L.  E.  6 
Q.  B.  165 ;  Castrique  v.  hnrie,  19  W.  E.  1,  L.  E.  4 
H.  L.  414 ;  Oodurd  v.  Gray,  19  W.  E.  348,  L.  E.  6 
Q.  B.  139;  aDd  In  re  Trufort,  Traffmd  v.  Blanc, 
36  W.  E.  163,  36  Ch.  D.  600.  [Vatjohan  Williams, 
L.J. — Hendersoji  v.  Henderson,  3  Hare  100;  and 
Anlaby  v.  Frcetorius,  36  W.  E.  487,  20  Q.  B.  D.  764.] 

Warrington,  Q.C,  and  A,  R,  lag  pen,  for  the  defend- 
ants, refened  to  Dicty'M  Conflict  of  Laws,  pp.  402, 
403;  Story's  Cooflict  of  Laws  (8th  (-d.).  p.  829; 
Meyer  v.  Balli,  24  W.  E.  963,  1  C.  P.  D.  358,  at  p.  370 ; 
Hawthorn  v  HarrU,  23   W.   E.   214;    Fhillipaou  v. 

(a.)  Eepcrtod  by  E.  C.  Mackenzie,  Esq.,  IJiuristor- 

at'Luw, 


Emanuel,  56  L.  T.  Eep.  858,  35  W.  E.  Due.  160 ; 
Maddock's  Chan.  Pxac.  (3rd  ed.),  voL  ii.,  pp.  2^5,  246, 
391. 

Jelf  Q.C.,  in  reply,  referred  to  Ball<>n  and  Leske'i 
Precedents  of  Pleading  (5th  ed.),  p.  253. 

Cur.  adv,  vaft. 

-  Frb.  16. — ^The  following  written  judgments  wen 
delivered: 

LuiDLBY,  M.E.,  read  the  following  jadgmflot: 
The  plaintiff  in  this  action  claims  to  be  enthled  to 
a  jointure  of  £200  a  year  under  the  will  of  Frsodi 
A.  E.  Pemberton,  who  died  on  the  2nd  of  Anjcost, 
1892.  The  pliuntiff*s  right  to  the  sum  depends  upon 
whether  she  is  the  widow  of  the  testator,  and  tlui 
depends  upon  the  validity  of  their  alleged  nuiznsge, 
and  this  depends  upon  the  validity  of  a  previous 
divorce  of  the  lady  from  a  former  husband  of  ths 
name  of  Erwin. 

Kekewich,  J.,  has  held  the  divorce  invaUd,  sad 
has    dismissed    the    plaintiff's    action     with    oosti. 
From  this  decision  she  has  appealed.     The  matsial 
facts    are   as    follows:    Li.  February,     1884,   ths 
plaintiff  and  Erwin,  whr>  were  both  domiciled  sod 
resident  in  the  St«te  of  Florida,  were  married  in  ftst 
country  aocordiug  to  the  laws  thereof.     On  the  18tk 
of  January,  1888,  Erwin,  the  husband — the  plaintiff 
and  her  husband  being  then  in  Florida — sued  the 
plaintiff  for  and  obtained  a  decree  for  divorce.    TUi 
decree  was  pronounced  by  a  court  having  jurisdictifln 
iu  Florida  to  pronounce  divorces  between  pertooi 
domiciled  and  resident  in  Florida,  and  the  deoee  hsi 
never  been  set  aside  or  reversed.    It  stands  as  a  faui. 
and    subsisting   decree.     Its   validity   is,  however, 
impeached  by  the  defendants  on  grounds  which  will  .j 
be  ktated  presently.    On  the  20th  of  December,  1890. 
Erwin  being  still  alive,  the  plaintiff  and  Mr.  Pemberton 
married  in  Florida ;  they  lived  tonrether  as  man  sad 
wife  uotil  his  death  in  August,  1892.    Under  the  will 
and  codicil  of  his  grandfather,  Mr.  Pemberton  wm 
entitled  to  certain  estates  in  this  country  for  his  life, 
and  he  had  power  to  charge  them  with  an  annuity  or 
jointure  of  £200  a  year  in  favour  of  any  woman  whoa 
he  should  marry.  In  exercise  of  this  power  he  made  a 
will  appointing  the  £200  a  vear  to  the  plaintiff.    The- 
defendants,  who  are  entitled  to  the  esti^ea,  dispute  the 
validity  of  the  appointment,  and  oontend  that  the 
decree  divorcing  the  plaintiff  from  her  former  bnabttDd, 
Erwin,  was  void  and  of  no  effect  by  th^  law  of  Flood*. 
It   is  proved  that  by  the  law  of  Florida  suits  for. 
divorce  are  commenced  by  a  bill  (t.e.,  a  petitus) 
presented  to  a  judge  of  a  circuit  court  sitting  ia'] 
Chancery.      The  statemputs  are  verified  by  a  &or^ 
affidavit  by  the  plaintiff  made  before  a  notary  M 
the  court.      The  bill   and    affidavit  are  then  filed,  [ 
in  the  office  of  the  clerk  of  the  court.      A  sudpona* 
to  appear  addressed  to  the  defendant  ia  then  iflsaeil 
under  the  seal  of  the  court.    The  time  for  apj 
must  not  be  less  than    ten   clear  days    from 
issue  of  the  subpoena.      The  subpcena  ia  sent  to 
sheriff  for  service,  and  it  must  oe  served  ten  dai 


certain  time  %] 


before  the  time  for  appearance.    When  served  tibsij 
subpoena  is  returned  and  filed  in  the  office  of  the 
of  ttie  court  which  issued  it.     If  the  defendant 
not  appear  a  prcecipe  for  a  decree  jpro  eoi^ 
obtained   by   the   plaintiff   and   is   nled    with   tbaj 
clerk   of    the    court,    and    after   a 
decree  pro  confesso  under  the  seal  of   the 
entered  bv  him.      This,  however,  is  not  the 
decree.    Before  that  is  obtained  evidence  in  mi]^ort'] 
of  the  plaintiff's  case  is  taken  before  the  master, 
certified  it  to  the  court,  and  the   evidence  and 
certificate  are  then  filed  in  the  proper  office. 
the  c<ide  is  brought  before  the  court  for  final 
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a  short  summary  of  the  prooeedings  tnth  their  dates 
(oalled  "  step  notes  ")  is  prepared,  and  is  signed  hy 
the  derk  of  the  nourt  and  is  filed.  The  papers  and 
proofs  are  then  laid  before  the  jadge,  and  if  he  is 
satisfied  with  them  a  decree  for  diyoroe  is  pronounced 
aD<)  is  drawn  up  and  signed  by  the  judge  and  filed. 

The  above  procedure  was  follow^  by  Erwio,  and 
mve  in  one  respect  everything  was  p«vfectly  regular. 
His  bill  was  duly  presented  and  filed  in  the 
proper  court  on  the  2oth  of  November,  1887;  a 
Buhpasna  was  diily  served  on  his  wife.  She  did 
sol  appear.  All  sub^^^quent  steps  were  duly  taken, 
ud  on  the  18th  of  January,  1888,  a  final  decree 
VA8  pronouoced  agaiust  her,  which  is  as  follows. 
[His  lordship  read  the  decree,  and  proc^ded:] 
The  decree  was  filed  on  the  28th  of  January 
1888.  It  has  now  been  ascertained  that  the  subpoena 
to  app««r  did  not  leave  ten  clear  days  between  the 
da<e  of  the  writ  and  the  time  for  appearauce.  The 
gubpoma  was  dated  the  2dth  of  November,  1887,  and 
the  time  fixed  for  the  wife's  appearance  was  the  5  th 
of  December,  1887 — i.e.,  ten  days,  bat  not  ten  clear 
days  after  t^e  25th  of  November,  1887.  The  writ 
was,  in  fact,  served  on  the  wife  on  the  25th  of 
November,  so  that  the  rule  as  to  service  was  com- 
plied with,  and  no  application  to  the  clerk  to  enter  a 
df^ree  against  her  was  applied  for  uutil  the  2nd 
of  January,  1888.  There  are  no  grouods  whatever 
for  saying  that  she  did  not  know  of  the  proceediugs, 
iMH>  ^at  she  had  not  time  to  enter  an  appearance  on 
or  before  the  5th  of  December,  nor  that  she  had  no 
opportunity  of  defending  herself.  Moreover,  sbe  is 
not  herself  questioning  the  validity  of  the  deoree  of 
divorce ;  on  the  contrary,  she  maintains  it  was  and  is 
pf^rfeotly  valid. 

The  defendants,  however,  contend,  and  they  have 
adduced  expert  evidence  to  prove,  that  as  the 
9ubpceiia  to  appear  did  not  give  the  wife  tea  dear 
days  for  appearance  the  subpoina  was  not 
irregular  only,  bnt  absolutely  void,  so  that  all 
saba^qnent  proceediugs  were  void  also,  and  th>it  the 
oonrt  had  no  jurisdiction  to  pronounce  any  decree 
against  the  wite.  The  defendants  further  contend 
that  the  deoree,  being  wholly  void  by  the  law  of 
Florida,  must  be  treated  as  wbolly  void  by  this  and 
all  nther  civilized  countries.  The  evidence  of  the  law 
of  Florida  is  not  to  my  mind  so  clear  as  to  couvince 
me  that  the  deoree,  standing  as  it  does  unimpeached, 
oould  be  treated  in  a  collateral  proceeding  as  wholly 
null  and  void  even  in  Florida.  Mr.  Struntz,  the  plain- 
ttiPs  expert,  does  not  take  that  view  of  the  law.  It 
is  true  &at  in  two  passages  of  his  cross-examination 
(pp.  29-31)  he  says  Uiat  if  proper  proceedings  were  not 
taken  the  court  would  not  have  jurisdiction,  but  he 
insists  that  as  the  wife  was  served  in  time  the  defect 
in  the  aubpasna  was  not  fatal  to  the  jurisdiction  of  the 
court.  The  defendant's  expert,  Mr.  Warts,  nnques- 
tiooably  goes  much  further,  and  says  that  Mrs.  Pern- 
bcrton  and  Mr.  Erwin,  who  also  married  after  the 
divorce,  could  be  both  convicted  in  Florida  of  bigamy, 
notwithstanding  the  decree.  But  even  Mr.  Warts 
says  that  the  defect  in  the  writ  of  subpoena  would  have 
been  cored  by  the  wife's  appearance  (see  p.  42),  which 
makes  me  hesitate  in  saying  that  I  am  satisfied  that 
the  deoree  is  void,  even  by  the  law  of  Florida,  for 
want  of  jnrisdiction.  The  court  which  pronounced  the 
decree  ooght  to  be  credited  with  knowing  what  irregu- 
larities (if  any)  were  fatal  to  its  jurisdiction  and  what 
were  not,  and  the  court  had  before  it  all  the  materials 
necessary  for  forming  a  judgment,  and  oversight  or 
earelessDess  ought  not  to  be  presumed  by  us. 
Altiiongh,  therefore,  Kekewich,  *i.,  considered  Mr. 
Warts  a  more  satisfactory  witness  than  Mr.  Struntz,  I 
ooold  not  myself  without  further  information  come  to 
the  BiMne  oonpliision  im  t^e  lefwmed  jnd^  as  to  th^ 


utter  worthlessnees,  even  in  Florida,  of  the  deoree 
which  the  defendants  impeach.  Further  information 
on  this  point  oould  be  procured,  if  necessary,  under 
the  provisions  of  24  &  25  Vict,  a  11,  but,  in  my 
opimon,  it  is  not  necessary  to  pursue  this  question 
further. 

Assuming  that  the  defendants  are  right,  and  that 
the  decree  of  divorce  is  void  by  the  law  of  Florida,  it 
by  no  means  follows  that  it  ought  to  be  so  regarded  in 
this  country.  It  sounds  pwftdoxical  to  say  that 
a  decree  of  a  foreign  court  should  be  regarded 
here  as  more  efiioacious,  or  with  more  respect 
than  it  is  entitled  to  in  the  country  in  which 
it  was  pronounced.  But  this  paradox  disappears 
when  the  principles  on  which  English  courts  act 
in  regarding  or  disregarding  foreign  judgments 
are  borne  in  mind.  If  a  judgment  is  pronounced 
by  a  foreign  court  over  persons  within  its  jurisdic- 
tion and  in  a  matter  with  which  it  is  competent  to 
deal,  English  courts  never  investigate  the  propriety 
of  the  procee^ngs  in  the  foreign  court,  unless  they 
offend  against  English  views  of  substantial  justice. 
Where  no  substantial  injustice,  according  to  English 
notions,  is  committed,  all  that  English  courts  look  to 
are  the  finality  of  the  judgment  and  the  jurisdiction 
of  the  court,  in  this  sense  and  to  this  extent — ^viz., 
its  competence  to  entertain  the  sort  of  case  which 
it  did  deal  with,  and  its  competence  to  require 
the  defendant  to  appear  before  it  If  the  court 
had  jurisdiction  in  tins  sense  and  to  this  extent, 
the  courts  of  this  country  never  inquire  whether 
the  jurisdiction  has  been  properly  or  improperly 
exercised,  provided  always  that  no  substantial 
injustice,  according  to  English  notions,  has  been 
committed.  There  is  no  doubt  that  the  courts  of  this 
country  will  not  enforce  the  decision  of  foreign  courts 
which  have  no  jurisdiction  in  the  sense  above  explained 
— i.e.,  over  the  subject-matter  or  ovto  the  persons 
broughtbeforethem.  [His  lordship  referred  to  Schibsby 
V.  Wesimhoh ;  EousilUm  v.  Bousillon,  28  W.  It.  623, 
14  Ch.  D.  351 ;  Price  v.  Dewhurst,  4  My.  &  Or. 
76;  BucJuman  v.  Bucker;  Sirdar  Chwrdyal  Singh  v. 
Bajah  of  FaricUeoU,  [1894]  A.  0.  670.]  But  the  juris- 
diction which  alone  is  important  in  these  matters  is 
the  competence  of  the  court  in  an  international  sense 
— i.e.,  its  territorial  competence  over  the  subject- 
matter  and  over  the  defendant.  Its  competence  or 
jurisdiction  in  any  other  sense  is  not  regarded  as 
material  by  the  courts  of   this    country.      This  is 

gointed  out  by  Mr.  Westlake  (Int  Law,  s.  308)  and 
y  Foote  (Private  Int.  Jur.  (2nd  ed.),  p.  547),  and  is 
illustrated  by  Vanqiielin  v.  Bouard,  That  was  an 
action  on  a  judgment  obtained  in  France  on  a  bill  of 
exchange.  The  court  was  competent  to  try  soch 
actions,  and  the  defendant  was  within  its  jurisdiction. 
He  let  judgment  go  by  default,  and  in  the  action  in 
this  country  on  the  judgment  he  pleaded  that  by 
French  law  the  French  court  had  no  jurisdiction 
because  the  defendant  was  not  a  trader  and  was  not 
resident  in  a  particular  town  where  the  cause  of 
action  aroBe.  tn  other  words,  the  defendant  pleaded 
that  the  French  action  was  brought  in  the  wrong 
court  (see  the  13th  plea).  The  Court  of  Common 
Pleas  held  the  plea  bad  and  that  the  defence  set  up 
by  it  should  have  been  raised  in  the  French  action. 
The  French  action  in  Vanquelin  v.  Bouard  was  an 
action  in  personam^  and  the  parties  to  the  action  in 
France  were  also  the  parties  to  the  action  brought  in 
this  coimtry  on  the  French  judgment.  The  decision 
therefore  does  not  exactly  cover  the  present  case,  but 
it  goes  far  to  show  that  ^e  defendant's  contention  in 
this  case  cannot  be  supported.  The  defendant's  con- 
tention entirely  ignores  the  distinction  between  the 
jurisdiction  of  tribunals  from  an  intemationsil,  and 
^  their  jurisdiction  from  a  puieljr  municipal,  point  of 
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view.  But  that  distinotion  reets  on  good  sense  and  is 
recognized  by  modem  writers  on  private  inter* 
national  law :  see  Westlake  and  Foote ;  Piggott  on 
Foreign  Judgments,  p.  129,  et  deq.  The  latter  says 
at  p.  130 :  '*  The  jurisdiction  to  pronounce  judgment 
in  a  suit  depends  solely  on  the  right  to  summon  a 
person  before  the  tribunal  to  defend  the  suit." 
Whiurton's  Int.  Law,  paragraphs  792,  &c.,  contains 
a  careful  review  of  the  question  by  a  learned  American 
lawyer,  and  brings  out  the  distinction  very  clearly  : 
see  paragraphs  801,  812.  In  paragraph  812  he  sa^s, 
"  The  true  test  is  competence  according  to  the  rules 
of  international  law  " ;  and  it  is  plain  that  these  do 
include  mere  rules  of  procedure. 

In  Dicey's  Oooflict  of  Laws  there  are  some  valuable 
chapters  (xL,  p.  361 ;  xvL,  p.  400)  on  the  jurisdiction 
of  foreign  courts ;  and  in  them  will  be  found  various 
meanings  of  the  expression  **  court  of  competent 
jurisdiction.*'  Those  various  meanings  show  the 
danger  of  using  that  expression  without  taking  oare 
to  avoid  the  confusion  to  which  they  may  easily  give 
rise. 

It  may  be  saf elv  said  that,  in  the  opinion  of  writers 
on  international  law,  and  for  international  purposes, 
the  jurisdiction  or  the  competency  of  a  court  does  not 
depend  upon  the  exact  observance  of  its  own  rules  of 
procedure.    The  defendants'  contention  ii  based  upon 
the  assumption  that  an  irregularity  in  procedure  of  a 
foreign  court  of  competent  jurisdiction  in  the  sense 
above  explained  is  a  matter  which  the  courts  of  this 
oountry  are  bound  to  recognize  if  such  irregularity 
involves  nullity  of  sentence.    No  authority  can  be 
found  for  any  such  proposition,  and,  although  I  am  not 
aware  of  any  English  decision  exactiy  to  the  contrary, 
there  are  many  which  are  so  iu consistent  with  it  as  to 
show  that  it  cannot  be  accepted.    A  judgment  of  a 
foreign   court  having  juriailiotion    over  the  parties 
and    subject-matter — i.e.,    having    jurisdiction    to 
summon  the  defendants  before  it  and  to  decide  such 
matters  as  it  has  decided — cannot  be  impeached  in 
this   country    on     its   merits:    CaUrique    v.    Imrie 
(in  rem),  Oodard  v.  Gray  (in  perBonam),  Messina  v. 
Fetrococchinoy  20  W.  B.  451,  L.  B.  4  P.  G.  144  {in 
personam).    It  is  quite  inconsistent  with  those  cases, 
and  iJso  with  Vanquelin  v.  Bouard,  to  hold  that  such 
a  judgment  can  be  impeached  here  for  a  mere  error  in 
procedure.    And  in  Castrique  v.  Imrie  Lord  Colonsay 
said  that  no  inquiry  on  such  a  matter  should  be 
made  (p.  448).    A  decree  for  divorce,  altering  as  it 
does  the  status  of  the  parties  and  affecting,  as  it  may 
do,  the  legitimacy  of  their  af  cer-bom  children,  is 
much  more  like  a  judgment  in  rem  than  a  j  adgment  in 
personam : — see  Niboyetv,Niboyet,  27  W.  E.  203,  4  P.  D. 
1,  at  p.  12.  And  where  there  are  differences  between 
the  two  the  decisions  on  foreign  judgments  in  rem  are 
better  guides  for  the  determination  of  this  ease  than 
decisions  on  foreign  judgments  in  personam.    The 
leading  recent  cases  on  foreign  judgments  in  rem  are : 
(1866)  Doglioni  v.  Crispin,  L.  B.   1  H.  L.  301;  Id 
W.  B.  H.  L.   Dig.   8 ;   (1870)   Castrique  v.  Imrie ; 
-(1887)  In  re  Tru/ori,  Trafford  v.   Blanc.    There  is 
nothing,  however,  in  the  decisions  in  those  cases  to 
assist  the  defendants.    On  the  contrary,  the  judg- 
ments delivered  in  them  are,  in  my  opiuion,  adverse 
to  the  defendants'  contention. 

In  Doglioni  v.  Crispin,  a  Portuguese  court  decided 
that  the  respondent  was  the  natural  son  of  a  deceased 
man  domiciled  in  Portugal  and  not  a  noble,  and  that 
the  respondent  was  consequentiy  to  succeed  to  his 
father's  personal  estate.  The  appellant  was  a  party 
to  those  proceeding,  but  she  afterwards  claimed  the 

Sroperty  in  question  under  a  will  of  the  deceased, 
he  was  held  precluded  from  disputing  the  Portuguese 
decree.  Lord  Oranworth  dtstmctiy  stated  (p.  315) 
that  the  decision,  having  been  prouonnced  by  a  court 


of  competent  jnriediction,  was  one  which  Bngliah 
courts  were  **  bound  to  receive  without  inquiry  ss  to 
its  conformity  or  non-K)onf ormity  with  the  laws  of  ths 
country  where  it  was  pronounced " ;  and  a  Uttit 
lower  Lord  Oranworth  stated  tbat  in  his  opinian 
evidence  to  show  that  the  decision  was  not  in  so* 
oordance  with  Portuguese  law  ought  not  to  hsTe 
been  received.  Lord  Oranworth's  judgment  did  noti 
as  I  understand  it,  turn  on  the  fact  that  the  appdknt 
was  personally  estopped  from  disputing  the  Poets- 
guese  judgment  beoause  she  was  a  party  to  ths 
proceedungs  in  Portugal;  his  decision  was  based oa 
the  competency  of  the  court  and  the  nature  of  the 
controversy  before  it. 

It  is  necessary,  however,  to  bear  in  mind  that  na* 
defended  proceedings  for  divorce  require  to  be  very 
narrowly  scrutinized,  for  such  divorcee  may  be  essQy 
connived  at.  It  is  unnecessary  to  oonsider  whethtr 
an  Enfflish  court  would  recognize  a  foreign  divoros 
proved  to  have  been  obtained  by  oollnston  even  if  ths 
parties  divorced  were  foreigners  domiciled  and  rM« 
dent  within  the  jurisdiction  of  the  foreign  conrt.  No 
collusion  is  relied  upon  or  proved  in  the  present  osss. 
If,  therefore,  the  principles  above  explained  sn 
correct,  I  see  no  ground  on  which  an  Kng^iah  cooxt 
can  refuse  to  recognize  the  validity  of  the  divorce  ia 
question  in  this  case,  unless  it  be  on  one  or  other  of 
the  two  following  grounds — ^viz,,  (1)  that  a  foteign 
divorce  decree  pronounced  in  an  undefended  actioa 
will  never  be  recognized  in  this  country ;  or  (2)  tiiat 
the  courts  of  this  country  will  not  recognize  sny 
divorce  even  of  foreigners  for  any  cause  other  thaa 
those  for  which  a  divorce  can  be  obtained  in  this 
country.  To  lay  down  now  for  the  first  time  eitiier 
of  these  doctrines  is,  in  my  judgment,  qoite  im* 
possible,  nor  were  they  alluded  to  by  oonnseL  I 
tiiought  it,  however,  desirable  to  mention  them  in 
order  that  it  might  not  be  supposed  that  they  had 
been  overlooked. 

In  the  result  the  appeal  must  be  allowed  and  tiia 
judgment  reversed,  and  a  declaration  be  made  that 
the  plaintiff  is  entitied  to  the  £200  a  year  with  an 
account  and  order  for  payment.  The  defendants 
must  pay  the  costs  of  the  action  and  of  the  appesL 

» 

BiGBY*,  L.J. — I  agree,  and  I  base  my  judgment  en 
the  ground  that  we  have  no  right  in  this  action  to 
inquire  into  the  question  whether  or  not  the  court  of 
Florida  did  or  did  not  act  upon  a  correct  view  of  the 
law  and  procedure  of  their  own  State.    The  Stata 
had  exclusive  jurisdiction  to  deal  with  the  persons 
domiciled  and  resident  within  its  territory,  the  court 
which  pronounced  the  decree  for  a  divorce  was  tbe 
proper  court,  and  the  only  proper  court,  for  enter* 
taining  and  deciding  upon  divorce   actions  within 
the  temtory,  and  it  seems  to  me  that  on  prineqife 
and  autiiority  the  courts  of  this  country  are  booiid 
to  assume  that  the  conrt  understood  its  own  pro- 
cedure and  law,  and  that  the  evidence  of  experts  oo^t 
not  to  have  been  resorted  to.     Castrique  v.  Imrie  (a 
case  of  a  iudgment  in  rem)  and  Vanquelin  ▼•  Bernard 
(where  a  judgment  of  a  French  court  was  snppoctsd) 
are  two  of  the  more  important  authorities  on  fta 
point.    The  court  which  has  sole  jurisdiction  over  tiw 
subject-matter  of  the  action  and  the  parties  tfaersto 
must  by  the  courts  of  this  country  be  treated  as  the 
only  competent  tribunal  to  deal  with  the  qosstion 
raised  in  the  divorce  action.    Even  though  it  wero 
possible  to  point  out  some  mistake  as  tothemnai* 
cipal  procedmre  or  law,  the  courts  of  this  coontiy' 
ought  not  on  that  ground  to  override  the  actoiL 
decision. 

The  objection  taken  is  that  the  conrt  of  Florida 
had,  according  to  the  municipal  law,  no  jorisdiolioa 
to  pronounce  a  decree,  but  Bu<m  an  objection  as  tfast  I 
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tiunk  ought  not  to  be  entertained  by  ns.  Mrs.  Erwin 
hkd  all  the  notice  of  the  proceedmgs  which  the  law 
of  the  State  required,  though  if  we  had  a  right  to 
ioqiure  farther  it  may  weU  be  that  there  was  an 
izre^olarity  in  fixing  the  day  for  appearance.  The 
effect  of  a  judgment  such  as  this,  determining  the 
tiatiu  of  Mrs.  Erwin  to  be  that  of  n/eme  sole,  has  as 
much  effect  as  against  persons  not  parties  to  the 
iction  as  a  judgment  in  rem  in  analogous  circum- 
stanoes  would  have  had. 

Yattghait  Williams,  L.J. — I  agree  with  the  rest 
of  the  court  that  the  divorce  decree  in  the  court  in 
Florida  must  be  treated  as  the  judgment  of  a  foreign 
court  of  competent  jurisdiction,  and  cannot  be 
examined  or  impeached  on  any  of  the  grounds 
suggested.  That  the  Florida  court  is,  from  an  inter- 
astumal  point  of  view,  a  court  of  competent  juris- 
diction is  not  questioned.  The  parties  were  married 
in  Florida,  and  domiciled  there,  and  present  within 
the  jurifldiction. 

It  is  said  that  the  evidence  of  the  foreign  experts 
shows  that  the  judgment  is  a  nullity  by  reason  of  the 
defective  process,  and  that  we  are  bound  by  their 
evidence  as  to  what  the  foreign  law  is.  But  this 
evidence  does  not  show  in  regard  to  judgments 
generally  that,  if  in  civil  proceedmgs  in  Florida  the 
judgment  had  been  relied  on,  the  party  against  whose 
intmst  it  was  set  up  would  not  have  had  to  show 
that  the  judgment  had  been  set  aside.  It  is  clear  in 
the  case  of  a  judgment  of  a  superior  court  on  a 
penonal  action  in  England  if  a  plamtiff  arrested  on  a 
process  sued  in  trespass,  and  the  defendant  justified 
imder  process  under  a  judgment  of  a  superior  court,  the 
plaintiff,  if  he  impeached  this  judgment,  even  on  the 
ground  that  the  action  was  wrong  in  its  inception, 
would  have  had  to  allege  and  prove  that  the  judgment 
hid  been  set  aside  and  that  error  had  been  success- 
fully brought. 

Tliere  is  no  evidence  that  this  law  is  not  the  same  in 
Fknida,  and  I  think  that  we  ought,  in  favour  of  the 
loieign  judgment,  to  make  this  presumption  in  favour 
of  the  jadgment---that  is  to  say,  to  treat  it  in  civil 
proceedings  as  we  should  treat  the  judgment  of  a 
Bupetior  court. 

The  present  case  is  analogous  to  the  case  where,  in 
in  a  foreign  country,  the  proceedings  have  been  ta^ken 
against  a  person  subject  to  the  jurisdiction,  but 
not  in  the  proper  court.  In  Vanquelin  v.  Bouard  and 
Doglioni  v.  Orupin,  the  defendant  was  properly  served 
and  had  the  opportunity  in  the  suit  of  pleading  to  the 
jurisdiotion  of  the  covat  which  was  not  the  proper 
court.  Here  there  was  no  proper  service.  The  true 
principle  seems  to  me  that  a  judgment,  whether  in 
fertonam  or  in  rem^  of  a  superior  court  having  juris- 
dicti0n  over  the  person,  must  be  treated  as  v^d  till 
set  aside  either  by  the  court  itself  or  by  some 
proceeding  in  the  nature  of  a  writ  of  error,  tmless 
there  has  been  some  defect  in  the  initiation  of 
proceedJuflSy  or  in  the  course  of  {proceedings,  which 
would  msuke  it  contrary  to  natural  justice  to  treat  the 
foreign  judgment  as  valid ;  as,  for  instance,  a  case 
where  there  had  been  not  only  no  service  of  process, 
but  no  knowledge  of  it. 

The  allegation  ol  no  service  alone  would  not  in  such 
a  case  avail  the  defendant:  Buclianan  v.  Bucker, 
Ferguson  ▼.  Mahon,  BuUen  and  Leake's  Pleadings, 
(5th  ed.),  p.  748. 

Appeal  aUowtd, 
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Grosb-Skith  v.  Bbidqes.  (a.) 


Settled  land — Pecuniary  legacy — Cfi/t  over  in  event  of 
sale  of  settled  land — Invalidity — Settled  Land  Act, 
1882  (45  d!  46  Vict.  c.  38),  a.  51. 

The  widow  of  a  settlor  died  in  1869  leaving  a  toill 
bequeathing  personal  property  to  the  person  entitled  to  the 
ownership  and  enjoyment  of  the  settled  estatet  with  a  gift 
over  in  the  event  of  a  sale  of  the  settled  real  estate. 

Held,  that  the  gift  over  was  inoperative  if  a  sale  was 
made  under  the  Settled  Land  Acts. 

Adjourned  summons. 

Henley  Smith  devised  the  Priory  estate  to  trustees 
upon  trust  for  his  wife  for  life,  and  after  her  death 
on  trust,  by  sale  or  mortgage,  to  raise  portions  for 
his  daughters,  and,  subject  as  aforesaid,  on  trust  for 
his  son  Henley  Gbose  Grose-Smith  (the  plaintiff)  for 
life,  and  after  his  death  in  trust  for  his  first  and  other 
sons  in  tail  male  with  remainders  over.  There  was  a 
power  of  sale  with  the  consent  of  the  tenant  for  life. 
The  testator  died  in  1867.  His  widow,  who  died  in 
1869,  directed  the  accumulation  of  the  income  of  her 
residuary  estate  for  twenty-one  years,  and  directed 
that  after  the  expiration  of  that  period  the  income 
should  be  paid  to  the  person  entitled  to  the  owner- 
ship and  enjoyment  of  the  Priory  estate  under  her 
husband's  will,  with  a  gift  over  to  Charles  Dodgson 
in  the  event  of  a  sale  of  the  Priory  estate  within 
twenty-one  years  of  her  death. 

The  plaintiff  took  out  this  summons  in  order  to 
determine  whether  the  gift  over  was  valid. 

Carson,  for  the  plaintiff. — Section  51  of  the  Settled 
Land  Act  applies,  although  the  testatrix  died  before 
the  Act  was  passed  :  In  re  Ames,  41  W.  B.  505,  [1893] 
2  Oh.  479 ;  In  re  Paget' s  Settled  Estates,  33  W.  B.  898, 
30  Oh.  D.  161. 

Dihdin,  for  the  trustees,  referred  to  In  re  Eastman*s 
SeUled  Estates,  [1898]  W.  N.,  p.  170. 

D.  Jones,  for  the  executors  of  C.  Dodgsou. — Section 
51  only  applies  where  a  fetter  on  sale  is  imposed  by 
the  settlor.  Q^ese  settlements  were  made  before 
the  Act  was  passed,  and  the  Legislature  cannot  have 
altered  the  existing  rights  of  persons. 

NoBTH,  J. — I  do  not  see  how  to  escape  from  the 
decision  urged  on  me  by  Mr.  Carson.  At  the  time 
these  instruments  were  prepared  a  man  was  allowed 
by  law  to  tie  up  land  during  the  life  of  a  tenant 
for  life.  The  Legislature  considered  the  law 
ought  to  be  altered  and  power  to  sell  was  given 
to  tenants  for  life  by  statute.  The  Legislature 
further  provided  that  any  attempt  to  induce  a 
tenant  for  life  not  to  sell  should  be  ineffiectual. 
The  provision  in  the  widow's  will  was,  I  cannot 
doubt,  inserted  to  induce  the  tenant  for  life 
not  to  exercise  the  power  of  sale.  It  is  suggested 
that  the  fact  that  this  is  contained  in  a  setuement 
made  by  a  person  who  did  not  settle  the  real  estate, 
makes  a  difference.  I  do  not  see  that  it  does,  and  I 
think  the  words  of  the  section  are  too  strong.  The 
object  of  the  Act  cannot  be  defeated  by  the  use  of 
two  deeds  instead  of  one.  And  the  words  of  the  Act 
show  that  the  Act  applies  not  only  when  the  settle* 
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ment  is  before  the  Act  or  after  the  Aot,  but  even 
provide  for  the  uQCommoa  case  of  a  settlement  being 
partly  before  and  partly  nf  ler  the  Aot. 

Solicitors,  Lingnrd  ;    Nicol,  Son,  &  Junes ;   BrvJgedt 
Satutell,  &  Co. 


Feb.  17,22;  March  1. 
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Sen  Sen  Co.  v,  Bbitten.  (a.) 

Trade-mark — Passing  cff— Improper  use  of  the  words 
*•  trade^mark  " — Misrepresentation — Patents,  Designs, 
and  Trade-Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
«.  105. 

Where  a  name  is  put  on  goods,  with  the  addition  of 
the  words  *'  Trade-Mark,**  but  the  trade-mark  has  not 
been  registered,  it  does  not  necessarily  follow  that  there  is 
a  representation  that  the  trade-mark  had  been  registered^ 
so  as  to  disentitle  the  plaintiff  to  relief  in  a  passing-off 
action. 

Held,  on  the  facts,  that  the  plaintiffs  were  entitled  to 
an  interlocutory  injunction  to  restrain  the  defendant 
from  passing  off  his  goods  cu  or  for  those  of  the 
plaintiffs. 

Lewis's  V.  Goodbody,  67  L.  T.  Rep.  194,  41  W.  B. 
Dig.  250,  distinguished. 

Motion. 

The  plaintiffs  in  this  action  sought  to  restrain  the 
defendant  from  passing  off  certain  goods  as  and  for 
the  goods  of  the  plaintiffs  by  means  of  the  get-up  of 
the  goods.  The  goods  in  question  consisted  of  a 
medical  preparation  which  was  said  to  be  useful  for 
the  voice.  The  plaintiffs  were  an  American  company, 
which,  since  1896,  had  sent  large  quantities  of  these 
goods  to  England  and  sold  them.  The  goods  were 
made  im  in  small  packages,  and  in  a  certain  distinctive 
way.  They  bore  un  them,  at  the  top  and  bottom  and 
front  portions  of  the  parcel,  the  words,  *'  Sen  Sen — 
Trade-mark";  under  that  and  diagonally  across 
there  was  a  ribbon  made  up  in  a  bow.  Various 
packages  were  made  up  in  this  way  in  different 
colours.  In  addition  to  chat  the  packages  were  sold 
in  boxes.  The  striking  feature  of  these  boxes  was, 
that  there  was  on  each  of  tne  two  opposite  sides  a 
transparency,  behind  which  was  seen  a  placard  con- 
taining representations  of  tbree  of  the  sniall  packages, 
and  tne  evidence  was  that  at  the  time  they  were 
introduced  into  England  that  was  a  very  distinguish- 
ing feature  of  the  parcel.  The  defendant  was  the 
agent  in  England  of  a  Canadian  company  who  had 
recently  introduced  their  manufacture  into  England . 
They  made  up  their  goods  in  small  packages  of  the 
same  shape  as  those  of  the  plaintifEs.  They  marked 
these  packages  "Sante,"  and  instead  ot  a  ribbon 
passing  diagonally  across  the  front  there  was  a  cord 
which  was  passed  lengthwise  and  breadthwise 
across  the  package  with  a  knot  in  the  middle.  The 
colours  were  not  exactly  identical  in  tint  with  those 
used  by  the  plaintiffs,  but  closely  resembled  such 
colours.  The  defendants  had  also  adopted  a  box  in  J 
which  they  sold  those  packages,  and  wnich  differed  in 
shape  from  the  plaintiffs'  box,  but  there  was  also  this 
characteristic  feature  of  a  transparency  on  one  side, 
and  behind  that  there  was,  as  in  the  case  of  the  plam- 
tiffs'  box,  a  card  containing  a  representation  of  three 
of  the  defendants'  packages. 

The  Patents,  Designs,  and  Trade-Marks  Act,  1883, 
B.  105  (1),  provides :  *'  Any  person  who  represents  that 
any  article  sold  by  him  is  a  patented  article,  when  no 
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patent  has  been  sranted  for  the  same,  or  describes 
any  design  or  trade-mark  applied  to  any  article  sold 
by  htm  as  registered  which  is  not  so,  shall  be  liable 
for  every  offence,  on  summary  conviction,  to  a  fine  not 
exceeding  five  pounds." 

(2)  *'  A  person  shall  be  deemed,  for  the  puTposes  of 
this  enactment,  to  represent  that  an  article  is  patented 
or  a  design  or  a  trade-mark  is  registered,  if  he  sells 
the  article  with  '  patent,'  '  patented,'  '  r^tterad,'  or 
any  word  or  words  expressing  or  implying  that  a 
patent  or  registration  has  been  obtained  for  the  article, 
stamped,  engraved,  or  impressed  on,  or  othsrwise 
applied  to,  the  article." 

Upjohn,  Q.C.f  and  Sebastian,  for  the  plained;— 
There  may  be  a  trade-mark,  although  it  is  not 
registered.  There  are  two  modes  of  acquiring  a 
trade-mark,  by  user  or  by  registration.  It  is  no 
offence  to  call  a  mark  a  trade-mark  although  it  it 
not  registered.  *'  Sen  Sen"  is  a  trade-mark  in  the 
old  common  law  sense  of  the  term.  The  plaintiffii  %^ 
suing  to  prevent  the  defendant  from  dressing  up  his 
goods  BO  as  to  pass  them  off  for  the  plaintiffs*  goods. 

They  referred  to  the  Patents.  Designs,  and  Tnde- 
Marks  Act,  1883,  ss.  62,  66,  71,  76.  77,  78,  87, 92. 
lOo;  Patents,  Designs,  and  Trade-Marks  Act,  16b^ 
(51  &  52  Vict,  c  50),  s.  10 ;  Trade-Marks  Kegistn- 
tion  Act,  1875  (38  &  39  Yict.  c.  91j,  ss.  1,  3,  5; 
Mouson  4b  Co.t.  Boehm,  32  W.  B.  612,  26  Ch.D.398; 
In  re  Hudson.  34  W.  B.  616,  32  Ch.  D.  311 ;  BaHtm 
V.  Johnson,  34  Solicitors'  Joubnal  298,  7  Bep.  Pat. 
Ca^.  395 ;  Hall  v.  Barrows,  12  W.  B.  322,  4  De  O.  J 
&  S.  150 ;  Ford  v.  Foster,  20  W.  B.  311,  L.  B.  7  Ch. 
App.  611. 

Gatey. — When  you  put  the  words  trade-mark  on 
goods,  that  is  a  repn  sentation  that  there  is  a 
registered  trade- mark. 

He  referred  to  Lewises  v.  Goodbody,  67  L.  T.  Bef. 
194,  41  W.  B.  Dig.  250. 

Upjohn,  Q.C.,  replied. 

March  1. — Stibling,  J.,  after  stating  the  fasts, 
said :  Now,  the  question  is  whether  all  tnis  comhina- 
tion  of  the  defendant's  goods  is  such  ai  to  lead  the 
unwary  purchaser  to  purchase  the  goods  of  the 
defendant  as  and  for  the  goods  of  the  plaint^Es.  That 
is  a  question  which  must  be  mainly  decided  by  the 
eye.  There  has  been  the  usual  conflict  of  evidenee 
and  as  usual  certain  distinctions  between  the  t«o 
were  pointed  out,  both  as  to  the  packages  and  ths 
boxes.  But  in  my  judgment  looking  at  the  noatter  ss 
a  whole  this  is  a  ca^  in  which  the  unwary  pnrchssrr 
would  very  easily  be  led  to  mistake  the  defendant*! 

goods  for  those  of  the  plaintiffii.  Of  that  I  have  no 
oubt  at  all.  The  doubt  which  is  occasioned  in  mj 
mind  is  as  to  whether  an  injunction  can  be  giBOted  ia 
the  circumstances  mentioned  by  the  learned  oonosd 
for  the  defendant — ^namely,  that  the  plaintifb  have 
throughout  used  parcels  and  packages  on  whkdi  are 
found  the  words  *"  Sen  Sen — ^Trade-mark."  Now,  as 
regards  their  right  to  a  trade-mark  the  positian  ii 
thu.  On  behalf  of  the  plaintiffs  an  affidavit  has  bees 
filed  in  which  it  is  said  that  the  trade -^naik 
<*  Sen  Sen  "  had  been  adopted  in  America  and  that 
although  it  was  not  registered  here  steps  had  hesa 
taken  with  a  view  ot  getting  that  reigistiatioa 
effected.  In  1896  the  first  tx)xeB  were  shipped  to  thii 
country,  and  they  were  marked  in  tne  same  way  as 
those  which  were  sold  in  the  United  States.  Now,  it 
is  alleged  that  that  statement  which  was  found  opon 
those  packages  amounted  to  a  misrepresentation  so  as  to 
disentitle  the  plaintiffs  to  relief  by  way  of  injono- 
tion.  How  stimds  the  law  P  I  take  it  that  the  law 
is  that  a  trader  may  still  acquire  a  right  to  a  tra^ie* 
msrk  in  the  United  Siagdoin  by  user*    Tlia  eftot 
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of  the  Trade- Marks  Act  is  oot  to  provide  that  no  one 
hhtU  YiAyn  a    trade-mark    nnleas   be  register  it  in 
aooordance  with  the  Act,  bat  only  that  the  person 
WLg  Buch  trade-mark  is  not  to  be  entitled  to  sue  in 
mpect  of  it  unless  he  have  it  registered.    On  that  I 
voold  refer  to  the  law  as  laid  dovm  by  Cotton,  L.  J.,  in 
In  re  Hudson,  32  Ch.  B.  320,  and  by  Chitty,  L.J.,  in 
Barlow  ▼.  Johnson,  7  Rep.  Pat.  Cas.  404-5.     Then  is 
the  8tatem**nt  on  the  goods  that  a  particular  mark  is  a 
trade-mark  a  misrepresentation  8uoh  as  will  prevent 
the  plaintiffs  from  exercising  their  rights  in  respect 
of  toe  get-up  which  they  would  otherwise  have  had  P 
Now,  my  attention  has  be»n  called  to  the  Patents, 
Designs,  and  Trade-Marks  Act,  1883,  s.  1C5.      [His 
lordship    read    sub- section  1.]      Of   course,   if   the 
plsintiffs  were   brought  within    the  terms  of    that 
eDsctment  they  must  be  denied  relief.    And  I  would 
go  further  and  say  that  by  committing  an  offence 
rader  this  section  the  plaintiffs  might  be  guilty  of 
gach  a  misrepresentation  as  would  not  entitle  them 
to  relief  in  a  court  of  equity.     Now,  what  is  the 
offence  which  the  Legislature  desires  to  punish.  It  is, 
SI  regards   trade-marks  when    '*Any   person    who 
describes  any  trade-mark  applied  to  any  article  sold 
bj  him  as  registered  which  is  not  so."    The  offence 
is  not  in  applying  the  word    ''trade-mark,"    but 
in    representing    that    that    trade-mark  has  been 
registtted.      Tiie    contrast    is    very    strong     with 
vhat  is  said  with    respect   to    a   patent.      If    he 
represents  any  part  of  an  article  as  patented  when 
it  is  not  so  that  is  an  offence.    It  is  not  said  that  if  he 
represents  that  he  has  a  trade-mark  when  it  is  not 
registered  that  he  commits  an  offence.     Bat  that  is 
not  the  whole  of  it.     [His  lordship  read  sub-section  (2) 
of  section  105.]      Nuw,  the  plaintiffs  have  certainly 
not  used  the  word  "  registered."    Have  they  used  any 
words  implying  that  registration  has  been  obtained  ? 
That  cornea  very  close  to  the  general  question  as  to 
whether  there  is  such  a  misrepresentation  as  to  dis- 
entitle to  relief  in  equity.    Now,  it  seems  to  me  that 
the  words  in  the  front,  **  Sen  Sen — Trade-mark,"  are 
snsceptible  of  meaning  that  the  trade-mark  referred 
to  is  a  trade-mark  that  possesses  the  ordinary  rights 
and  incidents,  including  the  right  to  sue,  and  there- 
fore implying  registration ;  but  that  at  the  same  time 
it  has  not  necessarily  that  meaning.    It  may  mean 
simply  an  intimation  to  the  person  intending  to  deal 
in  or  buy  the  goods,  that  if  they  desire  to  make  sure 
that  the  goods  they  are  buying  come  from  the  plain- 
tiffs, they  can  see  those  words  which  are  one  indica- 
tion by  which  the  genuineness  of  the  article  may  be 
ascertatned.  Now,  I  have  no  evidence  before  me  as  to 
the  effect  which  this  representation  has  had  upon 
anybody.    I  have  nothing  before  me  but  the  bare  tact 
that  this  appears.    My  attention  has  been  called  by 
Hr.  Gatey  to  a  case  before  Kekewich,  J.,  of  Lewis* a  v. 
Ooodbody,  in  which  in  a  part  of  the  judgment  the 
learned  judge  used  language  which  possibly  might  be 
read  as  an  indication  of  opinion  on  his  part  that  under 
such  circumstances  it  ought  to  be  taken  that  there 
was  a  representation  that  a  trade-mark  existed.    I 
have  made  some  inquiry  with  respect  to  it,  and  it 
appears  that  these  observations  were  delivered  with 
refereoce  to  certain  evidence  which  does  not  appear  in 
the  report.    However  that  may  be,  I  do  not  think 
that  the  learned  judge  meant  to  say  that  in  any 
droamstances  to  put-  a  name  on  the  goods  with  the 
simple  addition  of  the  word  "  trade-mark "  neces- 
sarily carried  with  it  the  implication  that  the  trade- 
mark had  been  registered. 

Therefore,  upon  the  materials  now  before  me,  I  am 
unable  to  oome  to  the  conclusion  that  the  plaintiffs 
have  been  guilty  of  sudh  a  misrepresentation  as  to 
disentitle  them  to  an  injunction,  and  whatever  may 
kapptn  at  the  trial,  I  tbmk  that  aa  interlocutory  in« 


juncKon  ought  to  be  granted.  I  think  'the  proper 
order  will  be  to  restrain  the  defendant,  his  servants 
and  agents,  until  judgment  in  this  action  or  further 
order,  from  selling  or  offering  or  exposing  or  adver- 
tising for  sale  or  procuring  to  be  sold  any  medical 
preparation  in  the  boxes,  packets,  or  wrappers  or 
lither  enclosures  so  got  up  or  contrived  as,  by 
colourable  imitation  of  the  plaintiffd'  boxes,  packets, 
wrappers,  or  enclosures  or  otherwise,  to  be  calculated 
to  represent  or  Imd  to  the  belief  that  such  prepara- 
tions are  of  the  plaintiffs'  manufacture  or  merchan- 
dise.   Costs  to  be  costs  in  the  action. 

Solicitors  for  the  plaintiffis,  Keddy,  Fletcher,  &  Fry. 

Solicitors  for  the  defendant,  Church,  BendeU,  Todd, 
A  Co,,  for  PT.  8.  Bestall,  Birmingham. 


Nov.  10. 


Chan.  Div.  7 
Stirling,  J. ) 

In  re  WatsoK. 

QUAKDIANS  OF  STAMFORD  UnION  V.  BAKTLBTT.  (a.) 

Poor  Jaw — Pauper  lunoitic— Expenses  of  maintenance — 
Arrears — Statute  of  Limitations  (21  Jctc,  1,  c.  16). 

TT.,  a  lunatic  not  so  found,  was  maintained  hy  the 
guardians  of  the  8»  Union  in  a  pauper  lunatic  <uylum 
from  1882  until  her  death  in  1898.  In  1894  W,  became 
entitled  to  a  share  of  a  fund,  and  in  1895  a  person  was 
appointed  to  exercise  the  poioers  of  a  committee  of  W,t  hut 
the  fund  was  not  in  fad  paid  into  court  to  the  credit  of 
W.  until  after  ff.'s  death. 

In  1895  the  guardians  gave  notice  to  the  Master  in 
Lunacy  of  their  claim  in  respect  of  the  past  and  future 
maintenance  of  W. 

After  the  death  of  W,  this  action  was  commenced  hy 
the  guardians  against  the  administratrix  of  W.,  claiming 
arrears  of  maintenance. 

Held,  that  the  expenses  of  maintenance  was  a  debt  of 
the  lunatic,  and  that  arrears  of  maintenance  could  only 
he  recovered  in  respect  of  six  years  prior  to  the  commence-- 
ment  of  the  action, 

Stedman  v.  Hart,  2  W.  R.  462,  Kay  607,  discussed. 

In  re  Newbegin's  Estate,  36  W.  R.  69,  36  Ch.  D. 
477,  followed. 

This  case  raised  a  question  as  to  the  right  of 
guardians  to  recover  moneys  paid  by  them  for  the 
maintenance  of  a  lunatic  in  the  following  circum- 
stances. 

The  above-named  Elizabeth  Watson,  who  was  a 
person  of  unsound  mind  not  so  found,  was  from  1882 
until  her  death  in  1 898  maintained  in  a  pauper  lunatic 
asylum  by  the  Guardians  of  the  Stamford  Union.  She 
had  no  means  at  the  time  when  she  was  admitted  to  the 
asylum,  but  in  January,  1894,  upon  the  death  intestato 
of  an  illegitimato  son  in  Kimberley  she  became  under 
the  law  of  Cape  Colony  entitied  to  a  share  in  his 
estate.  These  facts  were,  early  in  1894,  communicated 
to  the  solicitors  4f  the  guardians. 

By  an  order  m^e  in  May,  1895,  but  not  drawn  up 
till  August,  1895,  under  section  116  of  the  Lunacy 
Act,  1890,  Mrs.  Bartiett,  a  sister  of  the  lunatic,  was 
appointed  to  exercise  the  powers  of  a  committee  of 
the  lunatic. 

On  the  19th  of  November,  1895,  the  solicitors  to 
the  guardians  wrote  to  the  Master  in  Lunacy  assert- 
ing the  claims  of  the  guardians  in  respect  of  the  past 
and  future  maintenance  of  the  lunatic,  and  on  the 
21st  of  November,  1898,  the  master  replied  that  the 
claims  of  the  guardians  would  be  borne  in  mind  in 
dealing  with  the  fund  belonging  to  the  lunatic 

(a.)  Beported  by  W.  Soorr  Thoitpson,  Esq.,  Bar* 
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On  the  8th  of  June,  1898,  an  order  was  made  in 
Lunacy  directing  that  a  sum  of  £1,691 158.  2d.  should 
be  paid  into  court  by  Mr.  Greenfield,  the  solicitor  to 
the  person  appointed  in  Cape  Colony  to  represent  the 
intestate  son's  estate,  such  sum  being  the  balance  of 
moneys  admitted  by  Mr.  Greenfield  to  have  been 
received  by  him  in  re8p<*ct  of  the  lunatic's  share  of 
that  estate. 

On  the  9th  of  June,  1898,  a  summons  was  taken 
out  in  Lunacy  on  behalf  of  the  guardians  claioiing 
payment  of  the  expenses  of  the  past  and  future 
maintenance  of  the  lunatic. 

The  lunatic  died  on  the  11th  of  June,  1898. 

On  the  29th  of  June,  1898,  Mr.  Greenfield,  in 
pursuance  of  the  order  of  the  8th  of  June,  1898,  duly 
paid  into  court  the  balance  of  the  lunatic's  said  share 
in  his  hands,  he  being  then  unaware  of  the  lunatic's 
death. 

On  the  2nd  of  July,  1898,  letters  of  administration 
to  the  lunatic's  estate  were  granted  to  Mrs.  Bartlett. 

On  the  4th  of  July,  1898,  this  action  was  com- 
menced by  an  originating  summons  by  the  guardians 
against  Mrs.  Bartlett  asking  for  a  declaration  that 
the  plaintiffs  were  entitled  to  the  sums  expended  by 
them  in  respect  of  the  maintenance  of  the  lunatic  for 
the  six  years  immediately  preceding  the  Ist  of 
January,  1894,  and  in  respect  of  her  maintenance  as 
from  that  day  down  to  her  death,  and  also  of  the 
sums  expended  by  them  in  respect  of  her  funeral 
expenses. 

On  the  20th  of  July,  1898,  the  defendant  offered  to 
pay  to  the  plaintiffs  all  arrears  of  maintenance  not 
barred  by  the  Statute  of  Litoitations,  together  with 
the  costs  of  this  action  to  that  date,  but  such  offer 
was  declined. 

By  an  order  made  in  Lunacy  on  the  4  th  of  August, 
1898,  it  was  by  consent  ordez«d  that  £1,400,  part  of 
the  fund  in  court,  should  be  paid  to  the  defendant  as 
administratrix  of  the  lunatic,  and  that  the  residue 
should  be  carried  over  to  the  credit  of  this  action. 

Sheldon,  for  the  plaintiffs. — The  plaintifib  are  en- 
titied  to  arrears  ot  maintenance  in  respect  of  the 
period  of  six  years  prior  to  the  1st  of  January,  1894, 
or  at  least  for  a  period  of  six  years  prior  to  the  2l8t 
of  November,  1895,  when  notice  was  given  to  the 
Master  in  Lunacy  of  their  daims.  Stedman  v.  Eart, 
2  W.  K.  462,  Kay  607,  covers  the  case,  and  shows  that 
the  Court  in  Lunacy  would  have  appUed  the  lunatic's 
property  in  payment  of  necessaries  supplied  to  the 
lunatic  without  regard  to  the  Statute  of  Limitations. 

George  Henderson,  for  the  defendant. — The  defendant 
relies  on  In  re  Newbegin,  Eggleton  v.  Newbegin,  36  W.  B. 
69,  36  Ch.  D.  477,  as  establishing  first  that  the  sums 
paid  by  the  plaintiffs  constitute  a  debt ;  and,  secondly, 
that  tue  lunatic  might  have  pleaded  the  statute  as 
a  defence  to  an  action  brought  by  the  guardians 
against  her.  Arrears  can  only  be  claimed  in  respect 
of  six  years  prior  to  the  commencement  of  this  action. 
The  defendant  has  offered  to  pay  all  that  the  plaintifiis 
are  entitied  to,  and  the  plaintiffii  ought  to  pay  the 
defendant's  oosts  as  from  the  20th  of  July,  1898,  the 
date  of  her  offer. 

Sheldon  replied. 

The  case  of  Brockmll  v.  BuOock,  37  W.  B.  455,  22 
Q.  B.  D.  567,  was  referred  to  in  the  judgment. 

Stibling,  J.— The  substantial  question  upon  this 
summons  is  whether  the  plaintiffs  are  entitied  to  more 
than  six  years'  arrears  of  maintenance  of  an  intestate, 
who  was  a  lunatic,  irom  the  date  at  which  the 
summons  was  taken  out.  The  defendaLt  is  the  legal 
perBonal  representative  of  the  Innatio  whO)  from  a 


date  not  later  than  1882,  was  maintained  in  the 
county  lunatic  asylum  by  the  Guardians  of  the 
Stamford  Union,  who  are  the  present  plaintiffs.  [Hia 
lordhhip  stated  the  facts.] 

The  first  question  is,  Do  the  sums  expended  by  the 
guardians  for  the  maintenance  of  the  lunatic  uoo- 
stitute  a  debt  P  The  second  is,  Assuming  ttiat  to  be 
so,  is  the  legal  personal  representative  of  the  limatic 
entitied  to  set  up  the  Statute  of  Limitations  ?  Both 
these  questions  wtre  considered  and  decided  by 
Chitty,  J.,  in  In  re  Newbngins  Estate,  Upon  the 
first  point  he  came  to  the  coaclusiou  that  there  vu 
a  debt  arising  either  by  virtue  of  a  pre-editing 
common  law  liability  or  by  virtue  of  a  new  obhgstioa 
created  by  statute.  Upon  the  sec  md  point  he  Mys 
this:  **  If  this  is  a  debt  apart  from  the  statute"— 
he  was  there  dealing  with  the  Lunatic  As^oms 
Act,  1853,  which  has  now  been  replaced  by  the 
Lunacy  Act,  1890 — ''then  it  follows  as  a  matter  of 
course  that  the  lunatic,  appearing  as  he  does  nov  by 
his  guardian  ad  litem,  is  entitied  to  set  up  the  Statute 
of  Limitations,  and  there  is  no  pretence,  as  was  partly 
suggested  in  argument,  for  saying  that  this  court  is  to 
administer  the  lunatic's  estate  in  some  such  way  as  to 
pay  all  the  debts  without  r^ard  to  the  question  oi 
the  Statute  of  Limitations.  The  lunatic  is  entitled 
to  defend  himself  in  this  prooeeding  as  if  it  was  an 
action  brought  against  him."  Upon  the  alternatiTe 
view,  that  the  debt  arose  by  virtue  of  a  new  obligation, 
he  says,  '*  the  section  is  silent  with  regard  to  the 
Statute  of  Limitations,  and  it  is  competent  for  the 
lunatic  to  set  it  up,"  and  he  held  that  the  guardiani 
were  not  entitled  to  recovtar  more  than  six  yean' 
arrears.  That  applies  to  the  present  case.  The 
defendant  is  not  we  lunatic,  but  is  the  legal  penonal 
representative  of  the  lunatic,  and  it  appears  to  me 
that,  no  less  than  the  lunatic  herself,  the  legal  peteonal 
representative  is  entitied  to  set  up  the  Statate  of 
Limitations.  The  only  answer  to  the  statute  is  that 
certain  applications  Wvre  made  in  Lunacy,  and  it  is 
said  that  if  the  Lunacy  authorities  had  had  the  fond 
in  their  control  to  be  distributed  by  them  they  would 
have  done  what  is  just,  and  given  the  applinnts  six 
years'  -arrears  from,  at  any  rate,  the  19di  of 
November,  1895,  when  the  letter  to  which  I  have 
referred  was  sent  by  the  guardians  to  the  Master  in 
Lunacy.  How  that  may  t)e  I  do  not  know.  I  cannot 
say  how  they  would  have  exercised  their  jorisdictioa 
over  that  part  of  the  f state  which  was  in  their 
custody.  But  the  jurisdiction  of  the  Lunacy 
authorities  has  ceased :  the  lunatic  is  dead,  and  if 
that  is  not  enough,  the  fund  has  been  partiy  paid  to 
the  legal  personal  representative,  and  partly  paid  into 
court  to  the  credit  of  this  action,  and  it  appears  to  ms 
that  I  am  bound  to  administer  it  aooording  to  tho 
law  of  which  the  Statute  of  Limitations  forms  pari 

It  is  said  that  there  is  a  decision  which  wairanti  bmb 
in  holding  that  greater  arrears  can  be  given.  That  ii 
the  case  of  Stedman  v.  Hart.  In  that  case  an  order  van 
made  in  Lunacy  by  the  Lord  Ohanoellor,  diraotiBg 
taxation  of  the  costs  of  a  firm  of  solioitors  employed 
in  prosecuting  the  commission  in  Lunacy,  and  sobis- 
quentiy  as  the  solioitors  of  the  committees.  That 
order  was  made  in  1842,  but  owing  to  the  sbbU 
amount  of  the  lunatic's  income  the  taxation  was 
deferred,  and  in  1848,  pending  the  prooeedingf  for 
tiiat  purpose,  the  lunatic  dic^  In  1852  a  seooad 
order  was  made  in  the  lunacy  for  taxation  of  the  ooits 
properly  incurred  by  the  solicitors  in  the  lunacy  to 
the  committees,  and  in  18o3  the  solicitors  filed  a  till 
against  the  legal  personal  representatives  of  the 
lunatic  for  the  amonnt  found  due  on  taxation.  Wood, 
y.C,  held  that  these  oosts  constituted  a  debt  for 
neoessariet  supplied  to  the  lunatio,  and  that  the 
Statate  of  Limitations  was  out  of  the  way  beosaiitt 
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«u  a  ^fcbt  due  to  the  •oliciton  in  the  lunacy  who 
wfie  labject  to  the  jurisdiction  cf  the  Lord  Cbancellor, 
ud  would  luvebecQ  lestrained  il  they  bod  attempted 
to  taing  an  ftctiou  to  recoTer  them  cuata.  The  Tice- 
ChuiMllor  saya  this :  "  I  think  that  I  must  treat  the 
tofts  incurred  in  thU  case  db  a  debt  for  ue^BsmeB 
inpplied  to  the  Inuatio,  and  imply  a  ooutract  on  the 
put  of  the  Innatio  for  that  purpose.  It  U  aigued 
for  the  defendants  that  in  that  case  an  action  might 
Wfl  been  brought  against  the  luDatio,  as  no  doubt  it 
might,  and  that  therefore  as  no  proceedings  have 
beat  taken  for  nx  years,  nothing  can  prevent  the 
n>aration  of  the  Statute  of  Limilations  to  bar  the 
Jtim.  But  I  have  considerable  doubt  whether 
(bat  is  the  oorrect  -view  in  a  caae  of  this  descrip- 
tion. Suppose  the  lunatic  had  been  pUoed  in 
an  aaylom  under  the  direction  of  the  Lord  Chan- 
mUut  in  Lunacy  and  there  supplied  with  the 
naieBBarieB  of  life,  and  that  payment  for  these  was  not 
enforced  for  seven  or  eight  years  during  the  lunacy — 
would  this  court  say  that  time  had  run  against  all 
ths  demands  ?  I  tiiink  that  the  court  would  take 
notice  of  tlieae  oircumstanoea  and  o(  the  certainty 
that  the  moment  any  action  was  brought  the  Lord 
Chancellor  would  deal  with  it  on  a  petition  in  the 
nsiter  of  the  lunacy.  There  might  be  aome  diffei- 
Oioe  in  the  case  of  a  common  tradesman,  but  as 
legarda  these  solicitors  the  Lord  Chancellor  in  Lunacy 
would  have  perfect  control  over  them  and  would  not 
show  them  to  enforce  their  demand ;  and  in  this  case 
bs  appears  to  hare  exercised  his  jurisdiction  by  order- 
ing taxation  of  their  costs.  I  think  I  must  take 
judicial  notice  of  what  the  Lord  ChanceUor  would  do 
nnder  such  circumatancea."  Does  that  reaaouing 
uplyhere?  I  cannot  see  how  it  does.  The  Tice- 
CboDoellor  himself  takes  notice  of  the  fact  that  there 
might  be  a  diiEerence  in  the  case  of  a  tradesman  suing 
for  goods  snpplisd.  It  was  eatabliahed  by  the  cose  of 
Bncktudl  V.  Bullock  that  an  action  may  be  brought 
against  a  Innatio  for  the  purpose  of  recovering  a  debt 
mc  neoessaries  and  that  a  creditor  is  uot  compelled  to 
have  resort  to  proceedings  in  Lnuaoy.  It  aeems  to 
ms,  therefore,  that  as  a  mutter  of  law  aix  years'  arrea-  s 
only  can  be  recovered  Irom  the  date  at  which  this 
tiuniuons  was  taken  out. 

On  the  20th  of  July,  1898,  an  ofEer  was  made  by 
the  l^al  personal  lepieeentative  of  the  Innatio 
to  pay  that  amount  with  the  costs  of  tb«  pro- 
eeedinga  in  the  action  down  to  that  date,  and 
I  am  asked  to  order  the  plaintifls  to  pay  the 
subsequent  costa  down  to  the  present  time.  I  do 
not  think  I  ought  to  accede  to  that  view.  Un- 
doubtedly it  is  a  hard  case,  because  according  to  the 
rules  of  simple  honesty  the  guardians  seem  entitled 
In  be  reuouped  for  the  sum  paid  for  the  maintenance 
of  the  Innatio  for  the  earlier  period.  Bat  of  conrse  I 
am  bound  to  decide  the  case  according  to  the  le^ 
lights  of  the  parties.  At  the  same  time,  havmg 
ngard  to  the  dednon  of  Wood,  T.O.,  in  Shdmaa  v. 
Bart,  I  think  that  this  was  a  proper  case  to  Imug 
bsfor«  me.  I  do  not  see  my  way  to  give  the  plain- 
tiffi  any  coats  after  the  date  of  the  defendant's  offer, 
but,  on  the  other  hand,  I  do  not  think  that  they 
«ti|^t  to  be  required  to  pay  any  ootta. 

SolioitoTS,  Stiitman,  Neate,  &  Toynlee,  for  Toynbee, 
Larlcen,  &  Toynbee,  Lincoln;  J.  W.  Syka,  for  Edgtll, 
'^-  -■  '         i-Thames. 


Q.  B.  Div.  I 


( Bruce  and  Ridley,  JJ.) 
The  Lamoashibe  ASYLims  Boai 
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Local    government— 'Rtding — Aiyluir: 

tiim  between  county  and  eounly  bi, 

value — Saleable  value — Principle 

AgTicultural  Rata  Act,  1896  (69  i 

An  atyluras  board  in  ettijnating  thi 

the  total  amou7it  ncceiaary  to  be  raile 

of  uii  aaylumt  fund  by  contribution 

and   Ihe  county  borougla   Teipedivtl 

propvrtfon   to  the   aueaaable   values 

aninty  borought  a»  ateertatjied  by  the 

Act,   1896,  and  the  regtdation»   the 

Board  itttted  under  that  Act ;  and  no 

propoTtion  to  the  rateable  vcUue  of  the 

boruughe  a»  ascertained  in  accordance 

of  the  Local  ffovernment  Act,  18SS. 

Special  osse  stated  by  order,  re 

The  pUintiffs  claimed  £359  98.  { 
to  be  due  from  the  defendants  in  re 
dated  the  3th  of  November,  189T,  i 
man  of  the  plaintiff  board  to  the  c 
tion  pursuant  to  section  26  of  the  ', 
(Lunatic  Asylums  and  Other  Pow 
Vict  c.  20],  and  in  accordance  wit 
Bates  Act,  1896. 

The  questions  for  the  opinion 
whether  the  asylnme  board,  in  < 
amount  required  by  it  to  be  raiaei 
for  any  year  during  the  continual 
tural  Bates  Act,  1696,  was  to  dj 
between  the  cotmty  and  the  count, 
proportion  to  thn  assessable  vali 
boroughs  OS  aacertainad  by  the  . 
Act,  1896,  and  the  regulatlona  the 
Board  issued  under  ttiat  Act ;  or  (t 
the  rateable  value  of  the  cot 
boroughs,  as  ascertained  by  the  ] 
Aot,  1H88,  a.  33,  aub-teotion  2. 

C.A.Orippt,  Q.C.,  F.  H.  Mellor.i 
Olen,  for  the  aaylums  board. 

A,  MacTnorran,  Q.C,  and  IT. 
Uancbester  Corporation, 

The  judgment  of  the  Coitbt  wac 
BiDLEY,  J.— The  question  rail 
is  whetiitT  during  the  coctinua 
cultural  Bates  Act,  1896,  the  Li 
Board  ought  to  divide  the  omou 
to  be  raised  fur  their  purposes  in 
rateable  value  of  the  county  and  tl 
aa  Bscertaioed  by  the  Local  OoTeri 
33,  or  in  propurtioii  to  the  asset 
BHme  aa  aaoertained  by  the  Agrici 
1896,  and  the  regulations  ol  the  ] 
Board  ibsued  under  that  Act. 

By  the  Lancashire  County  (Lui 
Other  Powtrs)  Act,  1891,  a  boar 
called  the  Lauoasbire  Asylums  Bo 
transferred  the  lunatic  asylums  of 
it  was  provided  Ibat  ail  expenses 
in  the  execution  of  their  duties  si 
of  a  fund  to  be  called  the  asylums 
deals  with  the  raiaing  of  this  fund, 
>•  The  board  shall  before  the  firsi 
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every  year  estimate  the  total  amount  required  to  be 
raised  by  contributioDs  for  the  ensuing  year,  and 
shall  divide  that  amount  between  the  county  and  the 
oounty  boroughs  in  proportion  to  the  respective 
rateable  values  (as  ascertained  under  section  33  of  the 
Local  Government  Act,  1888)  of  the  county  and  the 
county  boroughs,  and  shall  add  to  the  amount 
apportioned  to  the  county  boroughs  the  sum  of 
£4,000  or  such  other  sum  as  may  from  time  to  time 
btt  fixed  by  agreement  or  by  arbitration  in  manner 
provided  by  this  Act  (in  this  Act  referred  to  as  *  the 
added  sum '). 

''  The  amount  so  apportioned,  together  with  the 
added  sum  shall  be  the  aggregate  amount  required 
to  be  contributed  by  the  county  boroughs  and  shall 
be  contributed  by  them  respectively  in  proportion 
to  their  respective  rateable  values  ascertained  as 
aforesaid." 

The  balance  of  the  amount  required  to  be  raised  by 
the  Board  shall  be  contributed  by  the  county 
council.  Section  33  (2)  of  the  Local  Government 
Act,  1888,  which  provides  for  the  appointment  of  a 
joint  committee  appointed  by  the  counties  and  the 
county  boroughs  for  the  ascertainment  of  the  respec- 
tive values  and  gives  them  certain  powers,  continues 
as  follows :  *'  Under  these  powers  from  1891  to  the 
passing  of  the  Agricultural  Baten  Act,  1896,  the 
amounts  required  to  be  contributed  were  calculated 
upon  the  respective  values  of  the  county  and  the 
county  boroughs  as  ascertained  by  this  section ;  and 
the  Lancashire  Asylums  Board  under  section  26  of 
thfir  Act  sent  precepts  to  the  county  council  and  the 
borough  conncils  for  payment  of  the  amount  to  be 
raised  by  each  of  them  respectively." 

It  was  not  their  duty  to  find  the  rateable  values  but 
to  take  them  as  found  by  the  authorities  and  to  divide 
the  total  amount  required  in  accordance  with  those 
values. 

But  by  the  passing  of  the  Agricaltural  Bates  Act, 
1896|  a  different  set  of  circumstances  was  constituted 
out^  of  which  has  arisen  the  question  now  for 
decision.  For  the  asylums  board  it  is  argued  that  it 
is  now  their  duty  to  take  as  the  basis  of  the 
division  to  be  made  by  them  *<  the  assessable 
value"  of  the  counties  and  county  boroughs  as 
specified  by  the  Bating  Act,  1896,  in  place  of 
the  rateable  values  as  calculated  under  the  Local 
Government  Act,  1888.  For  the  city  of  Man- 
chester, on  the  other  hand,  it  is  contended  that 
these  ** assessable  values"  have  no  operation  except 
for  the  levying  of  rates,  and  that  as  the  asylums 
board  is  not  an  authority  levying  rates,  they  ought  to 
base  their  calculations  on  the  **  rateable  values  "  found 
as  they  were  before  the  passing  of  the  Bating  Act, 
1896,  which,  as  they  contend,  operates  upon  the 
amount  so  apportioned  to  each  council  after  it  is  so 
apportioned,  and  not  before.  The  difference  brought 
about  is  considerable  in  effect ;  for  if  the  contention 
of  the  asylums  board  is  right  the  amount  found  as  due 
from  the  borough  councils  must  be  largely  increased 
in  comparison  with  that  left  to  be  raised  by  the 
oounty ;  while,  on  the  other  hand,  the  boroughs,  which 
for  the  most  part  contain  little  agricultural  land,  will 
receive  but  a  small  annual  grant  from  the  Local 
Government  Board. 

Since  the  Act  of  1896  came  into  operation  the 
county  rate  basis  has  been  altered  accorcUngly  by  the 
authorities,  and  the  asylums  board  have,  in  fact, 
made  their  calculations  upon  this  new  basis  instead  of 
on  the  ** rateable  values"  as  they  were  ascertained 
before  that  Act. 

We  proceed  to  examine  the  provisions  of  the  Bating 
Act,  upon  the  effect  of  which  the  decision  of  this  case 
depends. 

By  peution  1  the  occupier  of  agrioultaral  Und  in 


England  wan  liable  to  pay  one-half  only  of  the  rate 
in  the  pound  payable  in  respect  of  other  heredita- 
ments. 

By  section  2  in  respect  of  the  deficiency  which  will 
arise  in  the  produce  of  rates  made  by  the  "  spending 
authorities  "  there  is  to  be  paid  by  the  CommissioQer 
of  Inland  Bevenue  to  the  *' local  taxation  aocoant" 
an  annual  sum,  and  this  sum  is  to  be  issued  from 
such  account  in  half-yearly  payments  of  the  amonnt 
certified  under  the  provisions  of  the  Act  to  each 
trending  authority.  The  spending  authorities  are 
defined  in  a  schedule  to  the  Act  to  be  divers  bodies, 
such  as  county  councils,  councils  of  boroughs,  aad 
boards  of  guardians ;  but  the  term  does  not  iadude 
the  lunatio  asylums  board. 

By  section  3  any  spending  authority  requiring  to 
raise  from  two  or  more  parishes  a  sum  by  rate  is,  in 
determining  the  amount  to  be  raised,  to  deduct  the  som 
issuable  to  them  in  respect  of  the  rate  on.  aocouot  oi 
their  share  in  the  annual  g^nt  provided  for  in  soo- 
tion  2  for  the  period  of  the  rate,  and  to  raise  the  net 
amount  after  making  such  deduction  in  proportion  to 
the  assessable  value  of  these  parishes.  And  saoh 
assessable  value  is  to  be  the  rateable  value  of  each  of 
the  parishes  reduced  by  an  amount  equal  to  one-half 
of  the  rateable  value  of  the  agricultural  land  in  the 
parish. 

It  peems  perfectly  plain  that  the  effect  of  this  is  to 
give  the  relief  intended  by  the  Act  to  be  giv«n  to 
agricultural  land  by  assessing  it  at  half  it«  valoe 
instead  of  assessing  it  at  the  full  value  and  allowing 
the  ratepayer  to  pay  his  rate  at  half  the  rate  in  th« 
pound  at  which  the  rate  is  made.  The  same  result  is 
arrived  at  by  one  method  as  by  the  other. 

Section  4  deals  with  the  amount  of  the  annual  grant 
issuable  as  stated  above,  and  it  is  not  necessary  to  state 
the  provisions  relating  to  this  except  that  it  is  (by  the 
effect  of  this  section  and  section  6)  to  be  ascertained  by 
returns  made  to  the  Local  Government  Board  by  tlie 
spending  authorities  of  the  sums  received  by  theoi  in 
the  year  next  before  the  passing  of  the  Act. 

Section  5  deals  with  the  preparation  of  valuation 
lists,  and  the  basis  or  standard  for  any  county  rate, 
and  with  valuations  made  by  borough  oounoila  for 
raising  the  borough  or  other  rate ;  and  it  provides  that 
where  separate  hereditaments  are  specified  therein, 
the  value  of  agricultural  land  is  to  be  stated  separately 
from  that  of  auy  other  hereditament;  and  that  ia 
every  case  the  total  rateable  value  of  the  agricultoral 
land  in  each  case  shall  be  stated  separately  from  the 
total  rateable  value  of  the  other  hereditaments  in  eadi 
parish. 

It  appears  to  us  that  this  provision  was  necessary 
in  order  properly  to  carry  out  the  enactments  con- 
tained in  section  3 :  for  it  would  not  be  possible  to  get 
at  the  **  assessable  value  "  of  a  parish  or  a  hereditament 
under  the  Act  unless  the  value  of  the  agricultural  land 
contained  in  either  were  separately  set  out  in  the 
valuation  list  or  in  the  county  rate  basis,  as  ti&e  oass 
might  be.  That  is  to  say,  the  portion  of  the  whole 
value  which  is  to  be  taken  at  half  its  value  most  be 
ascertained  before  it  can  be  so  treated,  and,  therefors. 
by  this  section  it  is  provided  that  the  valuation  fisti 
or  the  county  rate  basis  is  in  future  to  o<mtain 
separately  the  value  of  the  agricultural  land  (if  any) 
included  in  each  hereditament  or  parish* 

By  section  6,  sub-section  3,  the  Local  GoTemnMit 
Board  has  power  to  make  regulations  for  carrying  oat 
the  Act,  to  which  allusion  must  be  made ;  but  it  is 
desirable  first  to  refer  to  the  definition  of  "rate" 
contained  in  section  9  of  the  Act ;  and  this  ia  ''  a  rats 
made  during  the  continuance  of  this  Act,  and  the 
proceeds  of  which  are  applicable  to  public  pnipoass, 
and  which  is  leviable  on  the  basis  of  an  Mseameat  in 
respect  of  the  yearly  value  of  property^  and  indiidet 
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usj  mm  which,  though  obtained  in  the  first  inatADoa 
by  a  precept  cwrtificaw  or  other  inatrument  requiring 
parent  Irom  Borne  authority  or  officer,  ia  or  oa  ' 
ultimately  raised  ont  of  a  rate  at  before  defiaed." 

Eegulations  were  igsaed  by  the  Local  Oorernment 
Board  onder  the  Act  providiog  for  the  retanu  re- 
qoirtd,  and  varioua  other  matters  of  detail  not 
uaterial  to  tbii  case.  It  is  then  ordered  by  way  of 
oanTiDg  into  effect  the  provision  oontained  lu  neution 
i  ot  the  Act,  that  the  valuation  list  is  to  be  made  in  a 
paiticnlar  form  Ehown  in  the  schedules,  with  a 
Mparata  oolanin  showing  tbe  rateable  value  of  the 
•fricnltaral  land  (if  any]  contained  in  any  heredita- 
ments and  that  the  liata  are  to  be  in  this  form  instead 
of  in  the  form  provided  by  the  TJolon  AsaeaHinent 
CoDumtteeB  Act,  1862,  f<»  every  rate  to  be  made  here- 
after. 

Finally,  as  to  the  county  rates,  it  is  ordered  that 
ooimty  oonncils  and  other  oounciis,  whose  duty  it  is 
to  make,  for  the  purpoaet  of  any  rat«,  a  basis  or 
■tutdard  of  valuation,  which  will  not  contain  par- 
tieulara  of  separately -rated  hereditaments,  but  only 
tlie  total  rateable  valne  of  each  parish,  shall  oanse  a 
baoB  or  standard  or  valuation'  to  be  prepared  in  the 
farm  set  ont  in  Schedule  II. 

It  is  further  ordered  that,  notwithstanding  any- 
tbiog  contained  in  the  County  Rates  Act,  1852,  or  in 
any  other  Act  from  tbe  Slst  of  Maroh,  1»9T,  the 
Tainea  of  the  several  pariahes  as  shown  in  the  column 
ef  anoh  basis  or  standard  or  oolnmn  headed  "Aagessable 
Talne,"  &a,,  "shall,  daring  the  continuance  of  the 
Act,  be  the  bams,  standard,  oi  valuation  for  the  levy- 
ing of  tbe  county  rate  or  any  other  rate  leviable  by 
the  couni^  according  to  the  assessable  value  of  tbe 
Hvetal  pariahes  on  wnich  the  same  ia  levied,  unless  or 
until  the  cooncil  shall  mabe  a  new  basis,  standard,  or 
Talnalion  in  manner  provided  by  law." 

It  seems  perfectly  clear  that  this  statute  and  tbe 
legnlatioDS  carrying  it  ont  were  intended  to  be  com- 
prahensive  during  the  period  of  its  continuance  in 
opeiBtion.  The  new  valuation  lists  and  the  new 
connty  rate  basis  are  to  take  the  place  ot  the  former 
ones  in  all  reapeota.  The  Union  Assessment  Com- 
mittee! Act,  18U2,  the  County  Kate  Act,  18a2,  and  the 
Local  Qovernment  Act,  1888,  so  far  as  they  conflict 
with  tbe  new  statute,  are  superseded.  And  it  is 
equally  clear  that  the  rate  in.  question  is  a  rate  within 
tLe  sotme  of  the  statute. 

But  it  was  argued,  oa  has  been  said,  that,  although 
this  ia  perfectly  true,  the  duty  of  tbe  Lancashire 
Asylums  Board  atill  ia,  as  it  was,  to  divide  the  sum 
they  require  in  proportion  to  the  rateable  valne  of  the 
borouglia  and  county,  and  not  according  to  their  oeiieBa' 
able  value.  That  section  3  of  the  Katiag  Act,  1896,  is 
the  Tcufliiig  section  of  that  Act  and  defines  its  scope, 
■nd  that  as  the  Lancashire  Asylums  Board  ia  not  a 
apending  anthority  it  has  no  application  to  them. 
Further,  that  the  rfgulatioos  which  provide  for  the 
new  county  rate  basis  say  that  it  is  to  be  the  basia  for 
the  levying  of  the  rate;  and  that  tbe  Lancashire 
Asylums  Board  is  not  a  levying  authority,  but  per- 
forms a  duty  previous  to,  ana  quite  distinct  from,  the 
levying  of  the  rates,  and  that  if  this  were  held  other- 
wise, the  Act  would  apply  twice  over  in  relief  of  the 
agiicultaral  ratepayer. 

We  do  not  think,  however,  that  this  argument  is 
well  founded.  It  is  not  correct  to  say  that  section  3 
ia  tbe  leading  section  of  the  Act  or  defines  its  apphca- 
tion.  Bather  it  preacribes  the  method  by  wbioli  the 
rehef  granted  to  the  agricultural  ratepayer  is  to  be 
carried  ont  That  relief  is  to  be  in  respect  of  all 
nt«a,  but  by  this  action  of  the  "spending  authori- 
ties "  it  ia  to  he  obtained  not  by  payment  of  half  the 
rata,  bothy  payment  of  the  rate  on  half  the  valne; 
and  whan  the  provisions,  of  aeotion  6  and  tbe  Looal 
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of  the  supply  to  a  recuondble  distance  from  the  ^um, 
but  did  not  apply  to  the  communication  of  the  supply  to 
the  house,  and  that  as  to  tlie  latter  there  was  no  limit  of 
cost. 

Case  stated  by  jostioes  of  the  peace  for  the  county 
of  Lancaster. 

The  respondent  was  summoned  by  the  West  Lan- 
cashire Baral  District  Council,  tiie  appellants,  to  show 
cause  why  an  order  should  not  be  made  for  payment 
by  him  to  the  appellants  of  the  sum  of  £6  lOs.  5d., 
the  balance  of  expenses  incurred  by  them  in  executing 
works  for  obtaining  and  fumislung  a  supply  of  water 
for  premises  situate  at  Holmeswood,  Tarleton,  in  the 
West  Lancashire  Bnral  Sanitary  District,  of  which 
premises  the  respondent  was  the  owner. 

The  following  facts  were  admitted : 

The  appellants  are  the  local  authority  within  the 
meaning  of  section  4  of  the  Public  Health  Act,  1875, 
for  the  rural  sanitary  district  of  West  Lancashire,  and 
the  respondent  is  and  was  the  0¥mer  of  the  dwelling- 
house,  farm,  and  lands  Imown  as  Shortwood  Hall  in 
that  district. 

In  the  year  1897  the  appellants,  acting  under  the 
powers  conferred  upon  them  by  the  Public  Health 
Act,  1875,  provided  a  supply  of  water  for  a  portion  of 
their  district— namely,  the  townriiip  of  Tarleton,  in 
which  the  respondent's  premises  are  situate,  and  laid 
down  at  a  cost  of  about  £340  a  three-inch  water 
main  or  pipe  in  a  highway  Imown  as  Marsh-kme  for 
the  supply  of  premises  belongmff  to  the  respondent 
and  known  as  Mere  House,  Molmeswood  Hall,  and 
Fells  Farm,  as  well  as  Shortwood  Hall.  There  was 
no  invitation  to  the  appellants  on  the  part  of  the 
respondents  to  furnish  such  supply. 

Li  order  to  provide  a  supply  of  water  for  the 
the  respondent's  premises  known  as  Fells  Farm  and 
Shortwood  Hall,  the  appellants  laid  in  a  public  foot- 
path leading  from  Marsh-lane  to  Fells  Farm,  to  a 
point  about  293  yards  from  Shortwood  Hall,  a  branch 
main  or  pipe  which  was  connected  with  a  main  or 
pipe  in  Marsh-lane.  The  footpath  is  upon  kmd  of 
which  the  respondent  is  the  owner,  and  the  land 
between  such  footpath  and  Shortwood  Hall  is  also  the 
property  of  the  respondent.  The  mains  so  laid  by 
the  appellants  are  connected  with  other  mains  forming 
pa^  of  the  appellants*  water  system  to  Marsh-lane, 
and  bv  means  of  such  mains  water  could  have  been 
furnished  to  Shortwood  Hall  had  it  been  connected 
therewith  by  means  of  service  pipes  and  the  necessary 
fittings  to  such  pipes. 

By  an  order  dated  the  19th  of  June,  1897,  the  Local 
Government  Board,  in  pursuance  of  section  8  of  the 
Public  Health  (Water)  Act,  1878,  fixed  a  general 
scale  of  charges  for  the  compulsory  supply  of  water 
to  houses  witiiin  their  area  of  that  part  of  the  West 
Lancashire  Bural  Sanitary  District  which  comprises 
the  township  of  Tarleton,  and  declared  that  the 
chaiKe  for  a  supply  of  water  according  to  the  scale  so 
fixed  shall  be  deemed  to  be  a  reason^le  cost  within 
the  meaning  of  section  62  of  the  Public  Health  Act, 
1875,  and  section  8  of  the  Public  Health  (Water)  Act, 
1878. 

On  the  5th  October,  1897,  the  appellants'  surveyor 
examined  Shortwood  Hall  and  found  that  it  was  with- 
out a  proper  supply  of  water,  and  he  reported  such 
fact  to  the  appellants,  and  also  that  a  proper  supply 
of  water  could  be  furnished  thereto  at  a  cost  not  ex- 
ceeding the  scale  of  charges  authorized  by  the  order 
of  the  Local  Government  Board. 

The  appellants,  being  satisfied  that  Shortwood 
HaU  was  without  a  proper  supply  of  water,  and  that 
such  supply  could  be  furnish^  hereto  by  them  at  a 
ooft  not  exceeding  the  scale  of  charges  authorized  by 
the  Local  Qovemment  Board,  resolved  that  notice  be 
given  to  the  respondent  reqaixing  him  to  obtain  snoh 


supply,  and  accordingly  a  notice  was  given  by  thsm 
to  the  respondent  requiring  him  within  fourteen  days 
to  obtain  a  proper  supply  of  water  for  his  house  and 
provide  and  lay  a  branch  pipe  from  the  appeUant's 
main,  and  affix  a  tap  thereto  on  his  premises. 

The  respondent  did  not  comply  with  this  notice, 
and  the  appellants  themselves  executed  the  necessary 
works  for  obtaining  a  proper  supply  of  water  to 
Shortwood  Hall  from  their  main  in  the  footpath,  and 
iu  so  doing  they  incurred  expenses  amountiog  to 
£19  10s.  5d.  The  respondent  paid  £13,  but  refused 
to  pay  the  balance  of  £6  10s.  5d.,  stating  that  in  his 
opinion  the  sum  of  £13  was  the  maximum  an  owner 
could  be  required  to  pay. 

On  behalf  of  the  appellants  it  was  contended  that 
upon  the  foregoing  facts  they  had  power  under 
section  62  of  the  Public  Health  Act,  1875,  baring  iizst 
provided  an  available  supply  of  wholesome  water 
within  about  293  yards  of  the  respondent's  premises, 
to  require  the  respondent  to  obtain  a  proper  supply  of 
water  to  Shortwood  HaU,  and  to  execute  the  woria 
necessary  for  that  purpose,  and  upon  his  default,  to 
execute  such  works  themselves  and  recover  the  whole 
expenses  incurred  by  them  from  the  respondent;  tfast 
with  the  exception  of  the  provision  that  it  was  the 
appellants'  duty  under  section  3  of  the  Public  Health 
(Water)  Act,  1878,  to  see  that  the  respondent's  house 
had,  within  a  reasonable  distance,  an  available  supply 
of  wholesome  water  sufficient  for  the  consumption 
and  use  for  domestic  purposes  of  the  iTin^i^t«fl  of  the 
house,  the  provisions  of  such  last-mentioned  section 
did  not  apply ;  and  that  tiiere  was  an  availaUe  supply 
of  such  water  within  a  reasonable  Hiip^a^Ji^  of  the 
respondent's  house. 

On  behalf  of  the  respondent  it  was  contended  ^^^*^ 
the  appellants  could  not  recover  a  greater  sum  for 
putting  the  water  on  the  premises  of  the  respondent 
than  the  sum  of  £13  paid  by  the  respondent,  being 
the  maximum  amount  allowed  to  be  charged  under 
the  prorisions  of  the  Public  Health  (Water)  Act,  1878, 
and  that  the  appellants  could  not  in  this  case  proceed 
und(*r  section  62  of  the  Public  Health  Act,  18<5,  but 
should  have  proceeded  under  section  3  of  the  FahHo 
Health  (Water)  Act,  1878. 

The  justices  were  of  opinion  that  the  effect  of 
section  3  of  the  Public  Health  (Water)  Act,  1878, 
was  that  the  appellants  were  not  entitled  to  recover 
from  the  respondent  a  greater  amount  than  £13,  and 
such  sum  having  been  paid  by  the  respondent  to  the 
appellants,  they  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  justices  were  right  in  their  decision. 

Section  62  of  the  Public  Health  Act,  1875  (38  ft  39 
Vict.  c.  55),  enacts :  "  Where  on  the  report  of  the 
surveyor  of  a  local  authority  it  appears  to  muh. 
authority  that  any  house  within  their  district  is  with- 
out a  proper  supply  of  water,  and  that  such  a  supply 
of  water  can  be  furnished  thereto  at  a  cost  not 
exceeding  the  water  rate  authorised  by  any  local  Act 
in  force  within  the  district,  •  .  .  or  at  such  oifaflr 
cost  as  the  Local  GK)vemment  Board  may,  on  the 
application  of  the  local  authority,  determine  under  aQ 
the  circumstances  of  the  case  to  be  reasonable^  the 
local  authority  shidl  give  notice  in  writing  to  the 
owner,  requiring  him  within  a  time  specified  to  obtain 
such  supply,  and  to  do  all  such  works  as  may  be 
necessanr  for  that  purpose.  If  sudi  notioe  is  aoi 
complied  with  withm  the  time  speotfled,  the  local 
authority  may,  if  they  think  fit,  do  such  workB  and 
obtain  such  supply,  and  any  expenses  incnxred  by 
the  local  authority  in  doing  any  such  works  may  be 
recovered  in  a  summary  manner  from  the  ownor  ol 
the  premises." 

Section  3  of  the  PnUio  Health  (Water)  Aot  1878 
(41  &  42  Viot.  0.  26),  enaoti:  ''It  shaU  betiu  d^f 
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denrj  raral  samtar^  authority,  regard  being  had  to 
the  pnmaioiiB  in  this  Aot  oontaiaed,  to  see  that  erery 
oooopied  dwelling  house  within  their  diatriot  hu 
within  a  reasoDaUe  diatance  an  available  sappl;  of 
wbolnome  water  sufficient  for  the  contamption  and 
UN  for  domeatio  pnrpoBea  of  the  inmates  of  tiie  hooM. 
Vhare  it  appean  to  a  rural  sanitary  authority,  on 
the  report  of  their  iiupeotor  of  nniianoeB  .  .  . 
that  any  occupied  dwelling  hoDBS  within  thrar 
dittiict  has  not  such  supply  within  a  reasonable 
dittanoe,  and  the  anthority  are  of  opinion  that  snoh 
■Dpplj  can  be  proTided  at  a  re^tonable  oost  not 
ucMding  a  capital  mm  the  interest  on  whioh  .  ,  . 
would  amount  to  twopence  yti  week,  or  at  such  other 
cnt  ...  as  the  Looa)  QoTemment  Board 
mij,  on  tha  application  of  the  local  authority, 
detennine  under  all  the  dTcomstancea  of  the  case  to 
be  TMSonable,  and  that  the  expense  of  providing  the 
•apply  ongbt  to  be  paid  by  the  owner,  or  defrayed  aa 
printe  improrement  expenses,  proceedings  may  be 
taken  as  follows."  The  section  then  goes  on  to  enact 
tliat  notice  may  be  served  on  the  □  wDsr  requiring  him 
to  provide  such  supply,  and  if  he  does  not  do  bo  the 
local  authority  may  provide  the  supply  and  recover 
the  npenses  from  the  owner  ;  and  section  8  enables 
the  Local  Qovemment  Board,  on  the  application  of  the 
local  authority  under  section  62  of  the  Public  Health 
Act,  1875,  to  determine  what  is  a  reasonable  co*t 
within  the  meaning  of  that  section. 
B,  Cunningham  Qlen,  for  the  appellants. 
MaemorraTi,  Q.G.,  for  the  respondent. 
Lawbakox,  J.— It  seems  to  me  that  section  3  of 
the  Act  of  1876  doe«  not  apply  in  this  case,  because 
tbera  was  a  supply  of  water  within  a  reasonable 
distance,  as  the  local  authority  thought.  If  the 
owner  had  been  dissatisfied  as  to  that  his  proptr 
Kmedy  woold  have  been  to  the  Local  Government 
Baud  under  section  268  of  the  Act  of  1875.  Section 
3  does  not  apply,  and  therefore  the  appellaDts  were 
not  confined  to  the  limit  fixed  by  the  Local  Govern- 
ment Board.  The  appellants  are  therefore  entitled  to 
cur  judgment. 

ChavrBix,  J.— Section  62  of  the  Act  of  187S  pro- 
ceeda  npoa  the  assomption  that  there  is  abeaOT  a 
water  supply  within  a  reasonable  distance,  and  there 
baing  that  supply  within  a  reasonable  distance, 
section  62  says  tlwt  the  owner  shall  make  a  com- 
mnnication  from  that  supply  to  bis  own  house  and 
pay  the  cost  of  ao  doing.  Section  3  of  the  Aot  of 
1878  applies  to  a  difi'erent  state  of  things — namely,  the 
btWing  of  the  supply  of  water  into  the  neighboar- 
hoodot  the  hoose  and  within  a  reasonable  distance 
from  the  hoose.  The  cost  of  bringing  the  watir 
within  a  reasonable  distance  of  the  house  may  be 
put  npon  the  owner,  as  well  as  the  cost  of  the  oom- 
niunication  from  the  mains  to  the  house.  As  to  the 
latter  cost— namely,  the  cost  of  communicating  the 
supply  to  the  bouse,  as  in  this  cas<>,  there  is  no  limit  of 
cost.  The  only  limit  of  cost  in  section  62  is  the  cost 
of  the  water,  and  the  result  ie  that  if  the  local 
anthority  were  to  require  the  owner  to  lay  on  water  to 
the  hooae  from  an  nnreosonable  distance  such  owner 
would  have  an  appeal  to  the  Local  Government 
Board.  We  Uierelore  say  that  the  decision  of  the 
magiatratea  as  to  the  £13  limit  was  wrong,  and  the 
caae  mnst  go  back  to  the  magiatratea  for  them  to 
order  the  buance  of  the  expenses  to  be  paid. 
Appeal  allmiied. 

BolioitoTS  for  the  appellants,  BowcUffu,  Rovilt,  &  Co., 
for  Al/rtd  DuAijuon,  Ormakirk. 

Solieitora    for    the   respondent,    Paitriont,    Snow, 
Bloxam,  A  Kinder,  ita  WHton,  Wright,  &  WOttmt, 
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loaded  461  tons  more,  when  a  fire  broke  out  and  the 
whole  of  the  1,478  tons  of  cargo  abready  loaded  was 
so  damaged  by  the  fire  that  for  the  purposes  of  this 
case  it  was  treated  as  destroyed. 

The  charterers  subsequently  loaded  2,590  tons  more, 
which,  with  the  1,478  tons  destroyed,  would  not  have 
brought  the  vessel  dow^n  to  her  marks,  though  it 
exhausted  the  carrying  capacity  of  the  vessel. 

The  ship  sailed  for  Sau  Francisco,  and  three  days 
after  sailing  the  plaintifiPs  demanded  twro-thirds 
advance  freight  on  the  basis  of  the  4,350  tons,  which 
was  the  b«sis  on  which  freight  was  to  be  paid  accord- 
ing to  the  charter-party. 

The  nature  of  the  arguments  appears  sufficiently  in 
the  judgment ;  and  for  the  defendants  reference  was 
made  to  the  cases  of  Allison  v.  The  BrisUd  Marine 
Innu/'unce  Co.  (Limited),  24  W.  B.  1039,  1  App.  C>ia, 
209 :  Aiiken,  Lilhurn,  di?  Co.  v.  Enietltausen  dfe  (7o., 
[1894]  1  Q.  B.  773. 

Carver t  Q.C.y  wad  J,  A.  Hamilton,  for  the  plaintiffs. 
Joseph  Walton,  Q.C.,  and  Scrutton,  for  the  defendants. 

Cur.  adv.  viUt. 

Nov.  28. — ^Lord  Etjssell  of  KiLLOWEJf,  C.J.— 
When  this  case  was  being  discussed  before  me  I 
formed  rather  a  strong  view  against  the  contention 
of  tho  plaintiffd,  but  the  case  was  so  strenuously 
argued  for  the  plaintiffs  that  I  thought  it  better  to 
take  time  to  consider  my  judgment.  Having  done 
so  I  still  adhere  to  the  view  I  formed  during  the 
argument,  and  I  am  dearly  of  opinion  that  the 
plaintiffs  are  not  entitled  to  recover. 

The  plaintiffs  are  the  owners  of  a  ship  called  The 
Olivebank,  which  they  chart <^red  on  the  3 1st  of  March, 
1898,  to  a  firm  of  Girvin  &  Eyre,  of  San  Francisco.  I 
mention  that  in  order  to  explain  the  position  the 
defendants  occupy  inthis  case.  The  contract  of  charter- 
party  was  in  fact  executed  by  the  defendants,  Girvin, 
Boper,  &  Co., of  London,  but  they  are  described  both  in 
the  body  of  the  charter-party  and  in  their  signatures  in 
execution  of  the  contract  as  agents  for  the  San 
FrandsGO  firm,  and  therefore  they  are  not  liable  upon 
the  contract  at  all,  but  the  defendants  have  expressed 
that  they  were  willing  to  litigate  the  question  with 
which  alone  I  have  to  deal  in  this  case.  That 
question  is :  Are  the  defendants  liable  to  pay  advance 
freight  in  respect  of  1,478  tons  of  cargo  loaded  on 
board  the  chartered  ship,  but  afterwards  destroyed 
by  a  peril  mutu'illy  excepted  in  the  charter-party — 
namely,  by  fire?  That  is  the  short  point.  If  the 
plaintiffd  are  entitled  to  advance  freight  on  that 
1,478  tons,  then  the  defendants  admit  that  they  are 
liable  to  pay  ir.  Are  the  defendants  so  liable  ?  The 
charterers  loaded  on  board  this  1,478  tons;  that 
quantity  was  destroyed  by  fire,  the  result  being  that 
the  charterers,  who  were  bound  to  supply  the  cargo 
conformably  to  the  charter,  had,  qiwad  that  1,478 
tons,  fulfilled  the  obligations  that  were  cast  on  them, 
l^e  shipowners  had,  qiuMd  that  1,478  tons,  fulfilled 
the  obligation  cast  upon  the  ship,  because  they  had 
taken  it  on  board  intending  to  carry  it.  The  result 
was  that  the  charterers  were  imder  no  obligation  to 
substitute  other  1,478  tons  for  that  quantity  when 
destroyed,  nor,  on  the  other  hand,  were  the  ship- 
owmers  under  any  obligation  to  accept  from  the 
charterers  that  1,478  tons,  even  if  the  charterers  had 
been  willing  to  supply  it.  The  result  in  point  of  law 
on  that  state  of  facts  is  the  same  as  if  the  charter  had 
been  a  charter  of  the  carrying  capacity  of  the  ship, 
less  1,478  tons,  assuming  that  it  was  a  charter,  as  it 
was  in  this  case,  of  the  whole  capacity  of  the  ship. 
The  further  result  is,  that  the  shipowners,  not  being 
obliged  to  take  goods  in  substitution  of  that  quantity, 
had  that  cargo  space  at  their  own  disposal,  and  might 


nse  it  in  any  way  they  chose  oonsistent  with  then 
remaining  obligations  under  the  charter.    The  pomt, 
therefore,  is  tUs.    Are  the  plaintiffs  entitled  to  ml 
advance  of  two-thirds  of  the  freight  on  that  1,478 
tons,  although  it  is  conceded  that  they  never  would 
be  entitled  to  a  single  penny  of  freight  on  that  part  ? 
Their  claim  is  that  they  are  entitled  to  an  advance  of 
two- thirds  freight  on  that  1,478  tons,  although  ex 
conceaais  they  never  will  earn,  and  therefore  never  wiQ 
be  entitled  to  receive,  any  freight  at  all  in  respect  nf 
that  1,478  tons.    That  contention  for  the  plaintiffi 
must  depend  on  the  construction  of  the  charter-party 
it8()lf .    Freight  is  a  payment  to  be  made  to  the  ship 
for  the  carriage  and  safe  delivery  of  the  goods ;  and 
until  there  has  been  carriage  and  delivery,  the  ship  ii 
not  entitled  to  demand  or  recover  freight  at  all,  in 
the  absence  of  circumstances  giving  rise  to  an  altered 
sfate  of  things  out  of  which  there  may  be  implied 
obligations.  The  parties,  however,  may  make  for  them- 
selves any  agreement  they  choose,  and  theymaymake  a 
stipulation  that  the  whole  freight  is  to  be  payable  the 
moment  the  cargo  is  put  on  board,  or  that  tbe  whol^ 
is  to  be  paid  the  moment  the  ship  sails,  or  to  be  paid 
in  any  proportion  or  at  any  time  they  choose ;  hot  if 
they  do  so  they  must  do  it  in  a  way  which  makes  it 
very  clear  that  the  obligation  is  altered  from  that 
which  is  the  obligation  in  respeot  to  freight  on  the 
principle  I  have  mentioned.     It  is  very  common  and 
often  very  convenient  to  stipulate  in  charter-partisi 
for  an  advance  of  freight. 

I   now   tura  to   the    charter-party,  which   is  a 
charter-party  of   The  Olivebank,  which  is  to  load  at 
Hull  or  in  the  Tyne,  and  then  sail  to  Flan  Franciaoo. 
After    the    enumeration    of    the    different   artidei 
of    which    the    cargo     may    consist,    these   words 
are    introduced,  which    are   important    as  showing 
the  meaning  of  the  clause  on  which  this  controversy 
mainly  turns— namely,  '*  subject  to  the  provisions  of 
side  clause."    Then  there  is  the   stipulation  in  the 
charter-party  as  to  the  freight,  and  if  it  stood  there 
it  is  dear  that  the  freight  stipulated  was  to  be  paid 
on  each  ton  weight  of  the  quantity  delivered  to  the 
consignees  at  San  Francisco,  and  no  right  to  any 
freight  would  accrue  untU  those  events  bad  happened. 
TUen  follows  the  stipulation  that  the  freight  is  to  be 
due  and  paid  as  follows,  '*  two-thirds  in  cash  thrm 
days  after  sailing  from  Tyne,  ship  lost  or  not  lost** 
There  is  here,  therefore,  an  express  stipulation  that 
the  freight  as  to  two- thirds  shall  be  paid,  that  is,  that 
there  shall  be  an  advance  of  freight  to  the  extent  of 
two-thirds,  less    6    per  cent,  charges,    three    days 
after  the  sailing  of  the  ship,  ship  lost  or  not  lost 
Then    finally  there   is  this    clause  (written  at  the 
side) :    '*  In  the    event   of   charterers   not  loading 
vessel    to    her    marks   it   is    agreed    that   freight 
shall   be   paid  on  the  basis  of  4,350  tons,   wlndi 
owners  hereby  guarantee  to  be  vessel's  capacity  of 
cargo  for  the  voyage."      What  was  the  object  to 
which  that  side  clause  was  mainly  directed  ?    I  have 
pointed  out  that  the  charterers  might  have  loaded 
one  or  more  commodities  differing  largely  in  weight, 
so  that  it  might  happen  that  unless  some  protec^ioa 
was  given  to  the  ship— the  freight  being  per  ton 
weight — the  charterers  miffht  load  the  ship  in  a  way 
that  would  not  bring  her  down  to  her  load  lines,  in 
which  the  cargo  when  delivered  would  work  ont  at  a 
comparative  small  number  of  tons  weight,  although 
the  ship's  space  might  be  fully  occupied  by  the  cargo* 
The  main  object,  tUerefore,  of  that  danse  is  to  pro- 
tect the  shipowners  from  having  an  unduly  hght 
cargo   loaded   on  board,  and  to  ensnre  that   tlwy 
shall    have    a  cargo    to  the  dead  weight  oapaeity 
of  the  ship.      Accordingly   a  danse   is  intxoaiioed 
that   the  freight  is  to   be  paid  on   the  basu  of 
4,350  tons.     The  plaintiffs  say  that   althon^  thQ    , 
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1,478  tons  is  gODA  out  of  the  charter,  and  although 
they  (the  plaintiSii)  can  neyer  earn  a  penny  of  frei^^t 
in  respect  of  that  quantity,  yet,  under  this  olaose,  as 
it  provides  that  freight  is  to  be  on  the  bads  of  4,350 
tons,  they  are  entitled  to  have  their  adraDoe  oaloolated 
on  that  basis.    The  short  answer  to  that  contention 
ii  that  by  the  events  which  have  happened  before  the 
moment  arrived  when  the  plainb'£F«  were  entitled  to 
any  advance  at  all,  the  1,478  tons  had  dropped  ont  of 
the  charter,  and  there  was  a  disturbance  therefore  of 
that  basis,  so  that  by  cansefi  for  which  neither  party 
if  responsible — namely,  by  fire,  which  was  one  of  the 
mutoal  excentioDs  in  the  charter-party,  and  which 
ipplies  to  shipowners  and  chartprers  alike — causes 
vhioh  relieve  the  charterers,  the  basis  is  4.350  tons, 
lets  that  quantity  of  1,478  tons.    Advance  freight  is 
ordinarily  calculated,  wher^  there  are  no  more  definite 
diitft  for  calculation,  upon  what  the  probable  frn^ht 
will  be  assuming  the  suocesR  of  the  adventure  and  the 
nfe  arrival  of  the  cargo.    Here  in  one  event,  and  in 
one  event  only,  is  that  mode  of  calculation  displaced. 
Tliat  event  is  that,  by  the  stipulation  that  the  freight 
is  to  be  paid  three  days  after  the  ship  sails,  lost  or 
not  lost,  the  plaintiffs  would  be  entitled  to  demand 
their  two-thirds  freight,   although  the  ship  having 
been  lost  they  would  otherwise  not  be  entitled  to  auy 
freight  at  all  on  the  ship's  arrival.    It  seems  to  me 
that  the  short  answer  to  that  is,  that  is  a  case  so 
expressly  provided  for  that  effect  must  be  given  to  it ; 
hat  it  does  not  at  all  affect  the  construction  of  the 
daose  or  the  liabilities  of  the  parties  in  the  event 
which  has  happened  in  this  case— namely,  an  evert 
which  has  happened  before  the  ship  has  sailed  at  all. 
I  agree  that  we  are  to  take  as  the  original  basi^  for 
calculation  of  advance  freight  the  4,350  tons;  bur,  in 
my  view,  we  are  to  deduct  from  that  the  1,478  tons 
destroyed  by  an  excepted  cause,  which  would  leave  a 
balance  of  2,872  tons  to  load.     In  my  judgment  the 
plaintiffs  are  entitled,  and  entitled  only,  to  two-thirds 
of  the  freight  on  2.872  tons.    The  defendants,  who, 
as  I  have  pointed  out,  were  not  under  any  obligation 
at  all  under  the  charter,  had  paid  into  court  on  the 
bans  of  2,590  tons,  and  therefore  they  have  paid  in 
282  tons  short,  because  it  is  conceded  that  the  quantity 
put  on  board — namely,  2,590  tons,  which  were  loaded, 
together  with  the  1,478  tons  which  were  destroyed, 
would  not  bring  the  ship  down  to  her  marks  within 
the  meaniog  of  the  clause.    The  defendants  therefore 
ought  to  have  increased  their  payment  intu  court  by 
two-thirds  of  the  freight  on  282  tons  more ;  but  as 
by  the  assent  of  both  parties  the  sole  question  to  be 
determined  was  whether  the  defendants  were  liable  to 
pay  two- thirds  freight  in  respect  of  the  1,478  tons 
destroyed,  and  as  I  come  to  the  conclusion  that  they 
were  not,  the  defendants  are  in  my  opinion  entitled  to 
jodgment  in  the  ordinary  way. 

Judgjnent  far  the  defendants. 

Solicitors  for  the  plaintiffs,  Thomae  Cooper  &  Co, 

Solicitors  for  the  defendants,  Hollams,  8onSf  Coward, 
Jt  UaicheUy, 


C.  C.  E.  \ 

(LordBussellof  Killowen,  C.J.,  r  -n^  i^v 

and  Wills,  Ghnntham,  Day,  (  ^^'  ^"• 

Lawraaoe,  and  Wright,  JJ.)    / 

The  Qtteen  v.  Senior,  (a.) 

Criminal  law — Manslaughter — Infant  child — Neglect  to 
provide  medical  aid — Heligious  htlitf  tliat  medical  aid 

(a.)  Bex>orted  by  T.  R.  Colquhoun  Dill,  Esq., 

Barrister-at-Law. 


is  wrong — Wilful  neglect — Prevention  of  Cruelty  to 
Children  Act,  1894  (57  <fc  58  Vict.  c.  41),  s.  1. 

Section  1  of  the  Prevention  of  Crusty  to  Children  Act, 
1894,  enacts  that  "  If  any  person  over  the  age  of  sixteen 
years,  who  has  the  custody,  charge,  or  care  of  any  child 
under  the  age  of  sixteen  years,  wilfully  .  .  .  neglects  .  .  . 
such  child  .  .  .  t n  a  manner  likely  to  cause  such  child 
unnecessary  suffering  or  injury  to  its  health,  .  .  .  that 
person  shcdl  he  guilty  of  a  misdemeanour,^^ 

On  the  trial  of  an  indictment  for  manslaughter  it  was 
proved  that  the  prisoner  was  the  father  and  had  the 
custody  of  a  child  of  the  age  of  eight  or  nine  months  ; 
that  the  child  died  of  diurrhoea  and  pneumonia ;  that 
during  its  illness  the  prisoner,  though  aware  of  the  gravity 
ff  its  condition^  had  not  provided  it  with  any  medical  aid 
or  medicine;  that  he  ha/l  the  mentis  to  do  so;  that  he 
hr.hugtd  to  a  sect  called  the  *' Peculiar  People,''*  who 
think  it  contrary  to  the  teaching  of  the  Bible  to  uae 
medical  aid  or  drags  for  the  sick;  that  the  prismter 
employed  an  experienced  nurse,  also  a  member  of  that 
stct,  to  nurse  the  child ;  that  he  was  in  other  respects  a 
kind  father',  and  that  the  child^s  life  would  have  been 
prolonged  and  probably  saved  if  medical  assistance  had 
been  procured.     The  prisoner  was  convicted. 

Held,  that  there  was  evidence  that  the  prisoner  had 
'^wilfully  neglected*'  the  child  within  the  meaning  of 
the  above  section,  and  that,  death  having  eiuued  Jrctn 
such  neglect,  the  prisoner  was  properly  convicted  of 
manslaughter. 

Case  stated  by  Wills,  J.,  as  follows : 

The  prisoner  was  indicted  and  tried  before  me  at 
the  Central  Criminal  Coarc  on  the  24th  of  November, 
1898,  for  the  manslaughter  of  bin  child ~ an  infant  of 
the  age  of  eight  or  nine  months. 

The  child  nad  died  of  diarrhoea  and  pneumonia. 
The  prisoner  had  not  supplied  it  with  any  medical  aid 
or  medicine,  though  aware  that  the  case  was  of  grnat 
gravity  and  that  the  child  would  probably  die.  The 
medical  evidence  was  that  the  child's  life  would 
certainly  have  been  prolonged,  and  in  all  probability 
saved,  if  medical  asitijtance  had  been  procured.  No 
question  was  raised  as  to  the  prisoner's  ability  to 
procure  and  pay  for  medical  assistance,  and  it  was 
shown  that  he  earned  about  35d.  a  week.  He  was 
shown  to  have  been  a  good  and  kind  father  in  all 
other  respects,  and  he  bore  an  excellent  character  for 
general  good  conduct.  He  had  had  twelve  children, 
of  whom  seven  were  dfad;  and  he  had  had  before 
experiences  of  the  same  kind  as  those  relating  to  the 
present  inquiry,  for  the  question  he  put  tj  the 
inspector  of  police  was  *' Except  in  regard  to  this 
case,*'  and  he  then  corrected  himself,  *'  Except  in 
regard  to  these  cases,  have  you  ever  known  anything 
against  me  ?  " 

The  prisoner  is  a  member  of  a  sect  called  the 
'*  Peculiar  People,"  whose  religious  doctrines  as  to 
the  treatment  of  sick  people  are  certainly  to  the 
ordinary  apprehension  remarkable.  They  base  them 
upon  the  Epistle  of  St.  James,  chapter  v.,  14th 
and  15th  verses:  **Is  any  sick  among  you?  let 
him  call  for  the  elders  of  the  church;  and  let 
them  pray  over  him,  anointing  him  with  oil  in  the 
name  of  the  Lord :  aod  the  prayer  of  faith  shall  save 
the  sick,  and  the  Lord  shall  raise  him  up  ;  aud  if  he 
have  committed  sins,  they  shall  be  forgiven  him." 
They  do  not  allege  that  medical  aid  is  here  expressly 
forbidden,  but  say  that  to  make  use  of  it  is  to  indicate 
a  want  of  faith  in  the  Lord.  I  inquired  if  they  held 
that  any  other  parts  of  the  Scriptures — the  Gospels,  for 
instance,  were  of  divine  authority,  and  was  answered 
that  the  €k>spels  certainly  were  so  reooguizrd.  I 
called  attention  to  the  fact  that  our  Lord  said :  '*  They 
that  are  whole  need  not  a  physician,  but  they  that  are 
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siok,'*  and  asked  why  they  thought  that  it  oonld  be 
WTODg  to  consult  a  physidan  if  the  sick  man  was  pro- 
nounced on  such  authority  to  need  a  physician.  The 
answer  was  that  the  sickness  here  alluded  to  was 
moral  sickness  or  sin,  and  that  the  Physician  meant 
our  Lord  himself. 

I  inquired  f  nrther  if  they  held  that  it  was  wrong  to 
give  e^tra  food  or  wine  or  brandy  to  a  siok  person,  or 
to  put  an  extra  blanket  on  his  bed  if  the  weather  were 
cold  or  the  nature  of  his  sickness  required  him  to  be 
kept  warm.  The  answer  was,  No ;  that  they  give  the 
sick  every  species  of  comfort ;  and  it  appears  tbat  this 
child  had  had  much  attention  paid  to  its  food  and 
diet,  though  the  medical  witnesses  did  not  think  the 
dietary  altogether  judicious;  and  that  it  had  had 
brandy  administered.  I  inquired  also  if  they  objected 
to  experienced  nursing.  They  said  No,  and  that  they 
resorted  to  it  and  did  so  in  the  case  of  this  child,  but 
that  the  nursing  must  be  by  one  of  their  own  people 
who  would  not  use  drugs. 

It  thus  appears  distinctly  that  t^ey  do  not  object 
to  the  use  of  many  human  appliances  and  efforts  to 
save  the  sick,  but  that  they  draw  the  line  at  the 
doctors  and  drugs,  and  I  think  at  doctors  not  so  mach 
on  accoiuit  of  their  superior  knowledge  of  the  human 
frame  and  its  needs  as  because  they  are  lik>)ly  to  use 
or  prescribe  drugs. 

I  told  the  jury  that  they  mast  first  of  all  be  satis- 
fied that  the  death  of  the  child  had  been  caused  or 
accelerated  by  the  want  of  medical  assist-ince ;  and 
secondly,  that  medical  aid  and  medicine  were  such 
essentifld  things  for  the  child  that  reasonably  careful 
parents  in  general  would  have  provided  them ;  and 
thirdly,  that  the  prisoner*s  means  would  have  enabled 
him  to  do  so  witjiout  an  expenditure  such  as  could 
not  be  reasonably  expected  from  him.  I  then  directed 
tbem  upon  the  more  difficult  part  of  the  case,  and 
told  them  that  in  order  to  make  out  a  case  of  man- 
slaughter by  negligence  of  this  kind  purely  at  common 
law  the  negligence  must  be  gross  and  wanton,  so 
much  so  as  to  mdicate  something,  at  all  events,  of  an 
evil  mind,  and  that  it  was  impossible  to  say  that  of 
the  prisoner,  who  was  shown  to  have  spared  neither 
expense  nor  care,  and  to  have  taken  in  all  respects 
but  one  everv  precaution  to  do  the  best  for  the  child. 
But  I  added  that  if  he  had  done  anything  which 
was  expressly  forbidden  by  statute,  and  by  so  doing 
had  caused  or  accelerated  the  child's  death,  he  would 
be   guilty    of   manslaughter,    no   matter    what  his 
motive  or  state  of  mind.    I  read  to  them  the  pro- 
visions  of  the  statute  31  &  32  Yiot.   c.   122,  s.   37 
(Poor  Law  Amendment  Act,   1868),  which  provided 
that  **  when  any  parent  shall  wilfully  neglect  to  provide 
adequate  food,  clothing,  medical  aid,  or  lodging  for 
his  child,  being  in  his  custody  under  the  age  of  four- 
teen years,  whereby  the  health  of  the  child  shall  have 
been  or  shall  be  likely  to  be  seriously  injared,  he  shall 
be  guilty  of  an  offence,"  and   said  that  had  that 
statute  been  in  force  the  case  would  have  admitted  of 
no  doubt ;  but  I  told  them  it  had  been  repealed  by 
the  statute  for  the  prevention  of  cruelty  to  and  the 
better  protection  of  children  52  &  53  Vict.  c.  44,  s.  18, 
and  that  the  enactment  now  in  force  was  contained 
in  section  1  of  the  Prevention  of  Cruelty  to  Children 
Act,  1894  (57  &  58  Vict.  c.  41),  which  provides  that 
**  If  any  person  over  the  age  of  sixteian  years  who 
has  the  custody,  charge,  or  care  of  any  child  under  the 
age  of    sixteen    years    wilfully    assaults,   iiltreats, 
neglects,  abandon?,  or  exposes  such  child    •    •    •    in 
a  manner   likely  to   cause  such   child  unnecessary 
sufferingor  injury  to  its  health    .    •    •    that  person 
shall  be  guilty  of  a  misdemeanour,"  and  that  there- 
fore if  the  prisoner  had  brought  himself  within  that 
statute  and  the  child  had  died  in  consequence,  he 
would  have  caused  the  death  of  the  child  by  a  oour9e 


of    conduct   forbidden    by    statute    fluid  therefore 
unlawful,  and  would  be  guilty  of  manslaughter.^ 

I  said  there  could  be  no  doubt  that  tiie  prisoner 
had  wilfully  and  deliberately  abstained  from  calling 
in  medical  assLstance,  though  he  and  those  about  tlie 
child  were  aware  for  some  considerable  period  before 
its  death  that  it  was  in  a  state  of  great  danger,  and 
that  therefore  the  question  was  narrowed  down  to 
whether  his  failure  to  procure  medical  aid  oonld  be 
called  <*  neglecting  the  child  in  a  manner  likely  to 
cause  injury  to  its  health.*' 

I  pointed  out  that  the  language  was  very  different 
to  that  of  the  repealed  enactment,  and  said  ihit 
neglect  was  not  a  word  of  art,  but  a  word  of  ordiinry 
English,  that  the  standard  of  neglect  varied  as  time 
went  on,  and  that  many  things  might  be  legitimately 
looked  upon  as  evidences  of  neglect  in  one  genora^a 
which  would  not  have  been  thought  so  in  a  nreoediDg 
generation,  and  that  regard  must  be  had  to  the 
habits  and  thoughts  of  the  day.  I  told  them  that 
it  was  for  the  jury  to  say  whether  any  particular  state 
of  things  which  might  be  entablished  came  up  to  ^ 
description  of  **  neglectinfl:,"  not  to  do  a  specific  tiumo 
as  to  supply  mediciuA,  in  which  case  it  would  mean  very 
little  more  than  omitting  or  failing  to  do  it,  bat  to 
**  neglecting  a  child,*'  which  is  a  very  different  thing, 
always  bearing  in  mind  that  it  must  be  to  such  a 
deirree  and  in  such  a  manner  as  to  endanger  its  health. 

The  jury  found  the  prisoner  guilty,  adding  that 
they  considered  medical  aid  and  medicine  to  haveben 
necessary  for  the  child,  but  that  they  were  of  opinion 
that  the  prisoner  had  done  all  that  he  oonld  in  the 
best  interests  of  the  child  except  in  not  profiding 
medical  aid  and  medicine. 

I  said  nothing  to  the  jury  as  to  whether  the  prisoner 
was  acting  bond  fide  and  according  to  his  oonceptioos 
of  duty  because  the  learned  counsel  had  in  his  openinf 
speech  said  that  it  was  not  in  question  that  be  was  to 
d^ing. 

The  prisoner  wa^  not  represented  by  counsel.  I  had 
not  the  advantage  of  any  argument  on  his  behalf  ai 
to  the  meaning  of  **  wilfully  neglects  *'  in  the  Act,  and 
I  therefore  reserved  the  case  for  the  opinion  of  the 
Court  for  Crown  Cases  Reserved. 

The  questions  for  the  opinion  of  the  court  an 
whether  my  direction  was  right  in  law,  and,  if^  so, 
whether  there  was  evidence  upon  which  the  jury 
could  properly  convict  the  prisoner.  If  both  these 
questions  are  answered  in  the  affirmative  the  con- 
viction is  to  stand.  If  either  is  answered  in  the 
nesrative  the  conviction  is  to  be  quashed. 

The  prisoner  was  released  on  bail  pending  tiis 
decision  of  this  court. 

Henry  Sutton,  for  the  prisoner. — The  prisoner 
having  done  all  that  his  conscience  permitted  him  to 
do  for  the  child  could  not  be  guilty  of  neglect  He 
had  provided  a  nurse  for  the  child  and  everythiiif 
except  drugs  and  medical  attendance ;  these  he  did 
not  provide  because  of  his  religious  belief.  At 
common  law  the  indictment  would  not  Ke,  became  a 
father  was  not  obliged  to  provide  medical  attendance 
or  drugs  for  his  child :  Reg.  v.  Hines^  80  G.  G. 
Sessions  Papers,  per  Pigott,  B.,  at  p.  312 ;  Seo*  v. 
Wagstaffe.  10  Cox  C.  C.  530 ;  Beg,  v.  ffurry,  76  C  C 
Sessions  Papers  63.  Nor  was  the  prisoner  guQty  of 
the  statutory  offence  of  wilfully  neglecting  his  duld. 
Section  37  of  the  Poor  Law  Amendment  Act,  1868, 
which  made  it  an  offence  to  wilfully  neglect  to  pro- 
vide medical  aid  for  a  child  to  the  injury  of  its  heahh, 
was  rep^ed  by  52  &  53  Vict,  c  44,  s.  18.  The 
words  **  medical  aid  **  are  omitted  from  that  statofte 
and  from  the  Prevention  of  Cruelty  to  Children  Acti 
1894,  which  repealed  it  and  is  now  in  foroe.  In  Bi§* 
V.  Dowries,  H  W.  B.  278,  1  Q.  B.  D.  25,  a  connctioa 
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WW  upheld  beoause  of  the  words  of  the  now  repealed 
eoaotment  of  1868. 

fforaceAvory,  for  the  Crown,  was  not  called  on  to 
•rgne. 

Lord  Bussbll  op  Killowsn,  0.  J.— In  this  oase  we 

hftYe  to  deal  with  a  case  stated  by  my  brother  WiUs, 

un  the  trial  of  the  defendant  on  a  charge  framed  with 

referaDoe  to  the  statute  57  &  58  Vict  c.  41.    The  first 

qoesUon  is  whether  the  learned  judge  was  right  in 

his  direction  to  the  jury  as  to  what  constitutes  wilful 

XMglect,  and  the  second  question  is  whether  there  was 

aoy  efidcuce  on  which  the  jury  couM  convict  the 

defendant    of   wilful    neglect.      [His  lordship  read 

fsotian  1    of  57   &  58  Vict.  c.  41.]    It  is  useful  to 

refer   to    the   history   of  the  legislation  upon  the 

ubject      By  section  37  of  31  &  32  Yict.   c.  122, 

which  is  a  statute  dealing  with  the  relief  of  the 

poor,  it  was  enacted  that  any  parent  who  wilfully 

neglected  to  provide  adequate  food,  clothing,  medicsl 

aid,  or  lodging  for   his  child  being  in  his  custody 

under    the    age    of    fourteen    years,    whereby   the 

betlth  of  such  child  was  likely  to  be  seriously  injured, 

was  guilty  of  an  offence.    Therefore  it  became  under 

that  statute  the  duty  of  a  parent  to  provide  medical 

aid,  for  bis    children.      The   statute  was  followed 

by  a  statute  of  1889  with  which  it  is  not  necessary  to 

deaL     It  is  important  to  remember  that  the  statute 

of  1868  WM  paMed  after  the  judgment  of  Willes,  J., 

in  Beg.  ▼.  Wagstaffe,  10  Cox  0.  0.  530,  that  judgment 

having   been    given   in   January  while  the  rtatute 

received  tbe  Boyal  Assent  on  the  31si  of  July.    That 

Btatnte  was  rep^ed  by  an  Act  of  1889,  with  which  it 

is  mmeoeasary  to  deal,  for  it  was  itself  repealed  by  the 

statute  of  18P4.    Now,  there  is  a  great  difference  in 

the  wording  of  the  Acts  of  1868  and  1894,  for  in  the 

latter  Act  the  words  *'  medical  aid  "  are  dropped.    It 

is  difficolt  to  believe  that  the  Legislature  was  taking 

a  retrogr^e  step,  for  the  statute  shows  that  it  was 

passed  iu  txiusequence  of  increased  anxiety  for  the 

welfare  of  children.     In  the  present  case  it  is  not 

dispute>l  that  the  child  was  in  a  dangarous  state  to 

the  knowledge  of  the  parent.    It  is  not  disputed  and 

the  jury  havf:  found  that  its  life  might  have  been  saved  if 

mediccd  awtbtance  had  been  given ;  that  the  parent  was 

in  a  position  to  provide  meaic«il  aid ;  further,  that  the 

parent  did  not  give  medical  aid  because  he  believed 

that  to  do  ao  would  be  a  want  of  fait^  iu  the  methods 

which  he  believed  to  be  prescribed  by  ike  Bible ;  that 

olherwiae  he  was  an  attentive  parent;  and  lastly, 

that  the  child  died.    These  being  the  facts,  the  learned 

judge  charged  the  jury  as  follows :  "  I  told  the  jury 

that  they  must  first  of  all  be  satisfied  that  the  death 

of  the  child  had  been  caused  or  accelerated  by  the 

want  of  medical  assistance.    Secondly,  that  medical 

aid  aud  medicine  were  such  essential  things  for  the 

child  that  reasonably  careful  parents  in  general  would 

have  provided  them ;  and  thirdly,  that  the  prisoner's 

naeans  would  have  enabled  him  to  do  so  without  an 

expenditure  such  as  could  not  be  reasonably  expected 

irom  him."    Was  that  direction  substantially  right  ? 

I  think  it  was.    The  words  are,  if  a  person  **  wilfully 

neglects."    It  seems  to  me  very  clear  what  this  phrase 

pieaais :  "  wilfully "  means  deliberately,  and  not  by 

inadvertence,  and  "  neglect "  means  the  omission  to 

do  something  for  the  benefit  of  the  child — in  other 

words,  intentional  failure  to  take  those  steps  which 

the  experience  of   mankind  shows  to  be  generally 

necessary.    In  these  days  the  resources  of  medical 

science  are  within  the  reach  of  the  humblest  and  the 

poorest.    It  has  been  argued    before  us,  that  be- 

eaose  the   father  was  an  affSectionate   parent    and 

neglected  to  provide  nothing  for  the  child  except 

the  medical  aid  which  its  condition  urgently  required 

lie  oonld  not  be  held  to  be  g^iltJ  of  wilful  neglect, 


When  a  child  breaks  its  thighbone  and  an  operation 
is  necessary,  but  in  the  h^^hest  degree  duigerous 
while  the  child  is  in  a  state  of  consciousness,  would 
the  father  be  guilty  of  neglect  if  he  refused  to  permit 
the  administration  of  an  aneosthetic  drug  ?  I  think 
that  in  such  a  case  the  parent  would  properly  be  con- 
victed. I  dissent  entirely  from  the  view  said  to  have 
been  expressed  by  Pigott,  B.,  in  Reg,  v.  Hinea,  80 
0.  0.  Sessions  Papers,  p.  312,  and  I  thank  that  in  this 
case  an  indictment  for  gross  and  culpable  neglect 
could  be  supported  at  common  law. 

Wills.  J. — This  is  a  case  of  a  class  which  so 
frequentiy  comes  before  the  judges  that  I  thought  it 
well  to  state  the  case  in  order  that  an  authoritative 
decision  might  be  delivered  on  the  point. 

Graitthah,  J. — I  agree  with  the  judgment  of  my 
lord.  I  think  it  would  be  weU  to  break  up  the 
section,  and  to  put  to  the  jury  a  question  founded  on 
the  last  part  of  the  section.  Was  something  left 
undone  which  ought  to  have  been  done  ?  Was  there 
an  action  of  the  will  brought  to  bear  on  his  conduct 
by  the  father  of  the  child  as  to  whether  or  not  he 
should  do  that  thing  ?  If  his  conduct  was  inten- 
tional it  was  wilful;  if  he  wilfully  left  the  thing 
undone  how  is  it  possible  to  say  that  he  was  not 
guilty  of  wilful  neglect  P  For  these  reasons  I  think 
that  the  summing  up  of  the  learned  judge  was  right. 

Day,  Law&anoe,  and  Wbioht,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitor,  Solicitor  to  the  Treasury. 


Chan.  Div.  \ 
Stirling,  J. ) 


Jan.  12,  17  ;  Feb.  22. 


In  re  Milnrb. 
Milnbb  v.  Bbat.  (a.) 

Power — Special  power  of  appointment — Exercise  by  wiU 
— *•  G^'w,  bequeath,  and  appoint  ** — Bequests  to  persons 
not  objects  of  power. 

In  determining  whether  a  testator  has  exercised  by  wiU 
a  power  of  appointment,  the  court  will  look  at  the  will  to 
discover  therefrom  evidence  of  the  testator*  s  intention,  and 
if  it  finds  therein  a  general  expression  of  intention  to 
exercise  the  power,  it  will  not  infer  a  contrary  intention 
from  such  circumstances  as  bequests  to  persons  not  objects 
of  the  power, 

A  testatrix  had,  under  her  father* s  will,  a  power  of 
appointment  in  favour  of  her  husband.  By  her  will  she 
bequeathed  certain  legacies  out  of  "  my  separate  estate  or 
out  of  the  estate  and  effects  over  which  I  have  any  diS' 
posing  power,**  and  gave,  bequeathed,  and  appointed  all 
the  residue  of  her  estate  and  effects  to  her  husband. 

Held,  that  the  power  toas  eocercised. 

This  was  a  summons  raising  a  question  whether  a 
testatrix  had  exercised  by  her  will  a  special  power  of 
appointment. 

tinder  the  will  of  her  father,  Henry  Milner,  his 
daughter,  Mrs.  Bray,  had  power  to  appoint  a  life 
interest  in  certain  funds  to  her  husband.  By  her  will 
dated  the  16th  of  November,  1882,  she  bequeathed  as 
follows :  **  1  bequeath  the  following  legacies  out  of 
my  separate  estate  or  out  of  the  estate  and  effects  over 
which  I  have  any  disposing  power,  all  free  from  legacy 
duty,**  She  then  spedned  the  legacies,  and  pro- 
ceeded :  *'  I  give,  bequeath,  and  appoint  all  the 
residue  of  my  estate  and  effects  wnatsoever  and 
wheresoever  unto  my  husband    .    .    .    absolutely. 


>» 


(a.)  Reported  by  J.  I.  Stiblino,  Esq.,  Barrister- 

at-Law. 
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Mn.  Bray  died  on  the  20th  of  July,  1883,  leaving 
lier  husband  her  sarviving.  The  question  was 
whether  she  has  exercised  in  his  favour  the  special 
power  conferred  on  her  by  her  father's  will. 

P.  B,  Lamhert,  for  the  summons. 

Beaumont,  for  the  husband. — The  testatrix's  will 
operates  as  an  exercise  of  the  power.  It  begins  with 
a  dear  expression  of  intention  to  exercise  every 
power.  The  general  principle  is  that  where  a  wiU 
purports  to  exercise  powers  of  appointment  without 
saying  what  powers,  it  is  to  be  assumed  that  the 
intention  was  to  execute  special  powers  if  the  dis- 
position of  the  property  would  thus  be  rendered 
effectual.  Tbe  court  ought  not  to  be  readily  deterred 
from  applying  this  principle.  [Upjohn,  Q.C»,  referred 
to  Tn  re  Williama,  Fotdkes  v.  Williama,  42  Ch.  D.  93, 
37  W.  B.  Dig.  137,  and  also  cited  In  re  EtiddUston, 
Bruno  v,  Eyaton.  43  W.  E.  139,  [1894]  3  Ch.  595,  as  to 
the  inadmissibility  of  evidence  that  the  testatrix  had 
no  other  power  of  appointment- 1  In  re  Williama,  as 
well  as  the  other  cases  relied  on  by  the  other  side,  was 
a  case  in  which  there  was  a  general  residuary  devise 
and  bequest,  but  here  the  testatrix  has  used  the  word 
"  appoint." 

He  referred  to  Ctogstoun  v.  WakoU,  13  Sim.  523 ; 
Ferrier  v.  Jay,  18  W.  R.  1130,  L.  E.  10  Eq.  550; 
In  re  Teape's  TruaU,  21  W.  R.  780.  L.  B.  16  Eq.  442 ; 
Thornton  v.  Thornton,  L.  E.  20  Eq.  599,  24  W.  E. 
Dig.  330 ;  Hope  v.  Hope,  2  W.  E.  674,  5  Giff.  13 ; 
Oreville  v.  Browne,  7  W.  E.  673,  7  H.  L.  Cas.  689. 

Upjohn,  Q,C,,  and  M.  Romer,  for  the  next-of-kin  of 
the  testatrix. — The  power  here  is  to  appoint  in  favour 
of  the  husband.  The  bequests  here  are  not  in  favour 
of  the  husband,  and  consequently  are  not  in  favour  of 
objects  of  the  power.  In  no  case  has  the  mere  use  of 
the  word  ''appoint"  been  held  enough  to  show  an 
intention  to  exercise  the  power,  and  wherever  the 
word  "  absolutely"  has  occurred,  the  court  has  been 
able  to  give  effect  to  the  disposition  by  saying  that  the 
word  *'  absolutely "  was  used  by  the  testator  in 
referring  to  his  own  property.  Here  the  word 
"appoint"  is  not  enough  in  itself,  and  a  ccntrary 
intention  is  shown  by  the  use  of  the  word  "absolutely." 

They  referred  to  OrevilU  v.  Browne  ;  In  re  Teape^s 
Trusts ;  Cowx  v.  Foster,  1  Joh.  &  Hem.  30,  9  "W.  E. 
Ch.  Difif.  55 ;  Hope  v.  Hope;  Cooke y,  Cunliffe.  17  Q.  B. 
645 ;  Ferrier  v.  Jay ;  Gains/ord  v.  Dunn,  22  W.  E.  499, 
L,  E.  17  Eq.  405;  Thornton  v.  Thornton:  In  re 
Swinburne,  SiuinhurneY.  Pitt.  33  W.  E.  394,  27  Ch.  D. 
696 ;  In  re  Mills,  Mills  v.  Mills,  35  W.  E.  133,  34 
Ch.  D.  186 ;  In  re  Williams  ;  and  In  re  Huddlesion, 

H,  Greenwood,  for  other  parties  interested. — I  adopt 
the  latter  argument. 

Beaumont  replied. 

Cur*  adv.  vult, 

Feb.  22.— Stibling,  J.,  stated  the  facts  as  above, 
and  continued:  It  is  stated,  and  for  the  preseat 
purpose  I  assume,  that  this  power  was  the  only 
testamentary  power  to  which  Mrs.  Bray  was  entitled. 
This  is  a  circumstance  which  has  in  many  cases  been 
held  to  afford  evidence,  of  considerable  cogency,  of 
an  intention  to  exercise  such  a  power :  see  Pidyeli/  v. 
Pidgely,  1  Coll.  255;  Banks  v.  Banks,  1  W.  E.  511, 
17  Beav.  352 ;  In  re  Teay^s  Trusts ;  In  re  Swinburne.  It 
was  contended  that  evidence  of  the  fact  was  in- 
admissible, regard  being  had  to  the  decisions  in  In  re 
Mills,  In  re  Williams,  and  In  re  Euddleston,  but  all  of 
these  cases  are  directed  to  a  different  point  and  were 
not  intended,  so  far  as  I  can  see,  to  overrule  the  series 
of  cases  junt  referred  to,  not  one  of  which  is  mentioned 
in  the  judgments  of  any  one  of  the  learned  judges  by 
wl  om  those  decisions  were  given?     Tije  rule  apjlic- 


able  to  cases  of  this  sort  is  thus  stated  by  Pearson,  J., 
in  Von  Brockdorff  v.  Malcolm,  33  W.  E.  934,  30  Ch.  D. 
172,  in  a  passage  cited  with  approval  by  North,  J., 
in  In  re  Cotton.  Wood  v.  Cotton,  37  W.  E.  232,  40 
Ch.  D.  41.  [His  lordship  then  read  Pearsou,  J.'s, 
judgment  on  p.  179  of  30  Ch.  D. :  **  The  simile 
question  is  .  .  .  except  what  you  find  ia  hii 
will  P  "  and  continued  :]  In  applying  a  rule  of  thig 
kind  little  assistance  is  to  be  got  from  deciiiaiis  on 
wiUs  differing  in  form  and  expression.  I  may  stsis, 
however,  that  where  a  will  is  found  contumog  s 
ffeueral  expression  of  intention  to  execute  any 
disposing  power  to  which  the  testator  may  be  entitled, 
the  court  has  repeatedly  refused  to  infer  the  contruy 
intention  from  such  ciroumitanoes  as  a  directioiito 
pay  debts  or  personal  expenses  or  legacies  or  bequesti 
in  favour  of  persons  not  objects  of  the  power.  As  to 
this,  in  addition  to  the  c<ise8  already  mentioned,  I 
may  cite  Cowx  v.  Foster,  Ferrier  v.  Jay,  Thornton  ▼. 
Thornton,  and  Price  v.  Price,  46  L.  T.  Eep.  228,  30 
W.  E.  Dig.  150.  In  re  Cotton  is  the  strongest  case  in 
which,  in  recent  times  at  all  events,  the  contraiy 
intention  has  been  held  to  be  sujficiently  indicated. 

In  the  present  case  the  circunutances  relied  on  aa 
showing  an  intention  not  to  exercise  the  power  arsk 
first,  that  not  one  of  the  legatees  is  an  object  of  the 
power ;  and,  secondly,  that  aU  that  is  given  to  the 
husband  i^  the  residue  of  the  testatrix's  estate  and 
effects.  Still  she  does  at  the  commencement  of  the 
will  indicate  an  intention  to  exercise  tbe  power  vested 
in  her  as  well  as  dispose  of  her  own  estate,  and  by  the 
use  of  the  word  "appoint"  in  addition  to  "give,'* 
"bequeath,"  she  seems  to  me  to  show  that  that 
intention  extended  to  what  she  describes  as  the 
residue  of  her  estate  and  effecU.  On  the  whole, 
applying  the  rule  stated  as  well  as  I  can,  I  am  of 
opinion  that  the  power  has  been  exercised. 

Solicif'ors,  W.  Stubbs,  for  Hirst  A  Capes.  Hano- 
gate;  Frank  Richardson  &  Sadler;  T.  B,  A  W» 
Nelson,  for  Nelson,  Eddisons,  &  Lupton,  Leeds. 


Nov,  1,2,3;  Feb.  4. 


Chan.  Div.  ) 
Stirling,  J. ) 

Hayles  V,  Peasb  &  Pabtiters.  (a.) 

Inclosure  Act — Construction — Owner  of  mines — Owners 
of  surface — Right  to  sink  pits — Buildings  affixed  to 
surface. 

Where,  under  an  Inclosure  Act,  full  enjoyment  of 
the  minerals  under  the  common  inclosed  is  reserved  to 
the  owner  of  the  soil,  it  must  be  held  that  the  iateniion  of 
the  Legislature  was  to  confer  on  the  owner  all  powers 
which  are  reasonably  necessary  for  him  to  mn,  work, 
and  carry  away  the  minerals.  The  owner  of  mines  is, 
therefore,  entitled  to  sink  pits  and  erect  buildings  for  the 
purpose  of  working  the  pits  on  any  part  of  the  indcsed 
common,  though  he  is  not  justified  in  destroying  or  using 
existing  buildings  which  are  the  property  of  the  surface 
owners. 

BeU  V.  Love,  10  Q.  B.  D.  547,  31  W.  B.  Dig.  33, 
32  W.  R.  726,  9  App.  Cas.  286,  considered. 

This  was  a  special  case  stated  for  the  opinion  of  the 
couit  under  ord.  34,  r.  1.  It  raised  a  qnestioa 
as  to  how  far  owners  of  minerals  lying  under  a 
common  were  entitled  to  use  the  surface  of  the 
common  for  the  purpose  of  working  the  minerals. 

The  facts  were  as  follow:  lu  1764  one  Williain 
Campbell  was  eutitled,  as  owner  of  an  am  lent  freehold 

(a.)  Eeported  by  J.  I.  Stiblinq,  Esq.,  Barrister* 

<^t-I^w, 
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HlGB  COTTRT. 


H^YIXS  V.  FSABB  ft  FaBTITBRB. 


HlOH  COITBT. 


Mtate  called  Didken  House,  to  rights  of  common  over 
Crook  and  Bill;-row  Oommon,  in  the  parish  of 
Bnncepetb,  in  the  ooont;  of  Durham. 

By  an  Incloinre  Act,  4  Geo.  3,  o.  45,  the  oom 
wu  inclosed  and  dJTided  among  one  Farrer  Wren, 
owner  of  the  soil  and  royalties  of  the  oommon  and  the 
tenral  personi  eiititled  to  righta  of  oommon,  including 
William  Campbell,  who  received  an  aUotmant  of  i 
fonjr-seren  acres  to  be  held  hy  him,  his  heirs 
iNigDa,  aa  part  and  parcel  of  his  ancient  freehold 

The  plaintiffg  were  the  sucoessois  in  title  of  'William 
CuEpbell  both  as  to  his  ancient  freehuld  eitate  and 
the  allotment. 

The  IncloBore  Act,  s.  15.  provided  that  nothing 
tfaenin  contained  "shall  prejiidioe,  leaspn,  or  defeat 
the  right,  title,  and  interest  of  the  said  Farrer  Wren 
oF,  in,  or  to  the  royalties  incident  or  belonging  to  the 
■aid  ooninion  of  Crook  and  Billjr-row  aforesaid,  but 
that  the  said  Fairer  Wren,  his  heirs  and  assigns,  and 
sll  and  every  person  and  persons  claiming  under  or 
id  trnst  for  him  or  tbem  as  owner  or  owners  of  the 
royaltiee  of  such  oommon,  and  all  suoocediDg  owners 
theteof  for  the  time  being  shall,  and  may  at  all 
limn  for  ever  hereafter,  hold  and  enjoy  all  rents, 
psrqninte*,  profits,  mioes,  quarries,  waifs,  estrays,  and 
other  royajties  and  jurisdiLtions  whatsoever  to  the 
owner  of  the  royalties  of  the  said  common  incident, 
^ipendont,  and  beloDging  or  appertaining"  (other  than 
•ocfa  oommon  qu&rriee,  liberty  of  diggiog  olaj,  and 
light  of  common  as  cuuld  or  might  be  claimed  by  him 
or  tbem  retpectively  aa  owner  or  owners  of  the  soQ 
and  inheritance  of  the  said  oommon  or  otherwise  in 
and  npon  lh9  said  oommon  so  to  be  inclosed  as 
afortsud)  in  as  full,  ample,  and  beneficial  manner  to 
all  intents  and  purposes  as  he  or  they  could  or  might 
have  held  and  enjoyed  the  same  in  case  this  Act  had 
u(,t  been  made." 

Bec-tion  IS. — "  Provided  always,  and  it  is  hereby 
foither  enactedand  declared  by  the  authority  aforesaid, 
tbatin  casethe  said  Farrer  Wren  or  theowner  or  owners 
for  the  time  bein^  of  the  royalties  of  the  said  vill, 
village,  or  township,  or  any  person  or  persons  claiming 
under  him  or  them  shall  after  such  inclosiire  made  as 
afoiesaid  work  any  mine  or  mines  lying  within  or 
noderany  of  the  said  oUotmente  or  iaoLosurea,  then 
and  in  snob  cose  suoh  person  or  persons  lo  working 
the  aame  shall  make  reasonable  satisfaction  for  the 
damage  and  spoil  of  ground  occasioned  thereby  to 
the  person  or  persons  who  shall  ba  in  possession  of 
soch  gronad  at  the  time  or  times  of  snch  damage  or 

The  defendants  were  lessees  of  the  mines  and 
mineralH  under  the  oommon  by  virtue  of  leases 
unrated  t«  them  by  the  snoceasora  in  title  ol  Farrer 
Wren,  and  were  entitled  to  ezercisa  all  rights  reserved 
to  Farrer  Wren  under  the  Inclosare  Act  in  respect  ot 
such  mines  and  inineials.  By  an  agreement  of  the 
12Ui  of  Febmary,  1881,  the  plaintiffii  leased  to  the 
defendants  the  coal  under  Dicken  House  with  power 
(or  the  defendants  to  use  the  surface  of  their 
allotment  for  winning,  working,  or  leading  away 
either  the  Dicken  Hoose  minerals  or  the  minerals  out 
of  any  adjoining  royalty.  The  defendants,  or  their 
predecessors  in  title,  bad  snnk  two  pits  on  the 
allotment,  and  also  erected  thereon  engine-houses, 
engines,  shops,  a  reservoir,  and  other  works  for 
winning  and  working  cool.  The  agreement  of  the 
12th  of  February,  1881,  came  to  an  end  on  the  13th 
of  Hay,  1893,  and  the  defendants  after  that  date  made 
onangemeiits  for  working  the  coal  underlying  other 
parts  of  the  common,  not  being  apart  of  the  plaintiffs' 
allobnent.  The  defendants  churned  by  virtue  of  the 
loi'lomre  Act  (s.  15)  ttie  right  to  go  upon  the  surface 
of  the  allotment  at  all  times  tor  all  purposes  incidental 


to  the  using  of  and  to  use  the  pits  and  shafts  and  the 
works  on  the  allotment  to  win,  work,  and  carry  away 
coal  and  other  minerals  lying  and  beins  undf  r  and 
within  the  allotment,  and  also  lying  and  D«ing  under 
and  within  other  parts  of  the  common.  The  plaintiffs 
contended  that  the  Inclosnre  Act  did  not  give 
the  defendants  the  right  to  use  the  surface  of  the 
allotment  for  any  of  auoh  purposes,  and  that  the 
right  of  the  defendants  (if  any]  to  nse  the  surface  of 
the  allotment  (or  colliery  purposes  was  limited  to  pur- 
poses conneoted  with  the  vrinning,  working,  and 
carrying  away  ot  coals  or  other  minerals  lying  under 
or  within  the  allotment,  and  not  for  the  purpose  of 
winning,  working,  or  carrying  away  coal  or  other 
minerals  lying  within  or  under  land  other  than  the 
allotment.  The  defendants,  on  the  other  hand,  con- 
tended that  they  were  entitled  under  the  Inclosure 
Act  to  use  the  surfaoeot  the  allotment  for  all  purposes 
iuoidental  to  the  winning,  working,  and  oarryingaway 
of  ooal  lying  under  the  oommon.  The  court  was 
asked  to  deoide  whether  the  defendants  were  entitled 
to  use  the  surface  of  ^e  allotment  and  the  works 
thereon  for  any  and,  if  so,  what  purposes. 

TJj^jnhn,  Q.O.,  and  Maniily,  for  the  plaiatifEs.-- 
PrimS  facie  the  surface  owner  has  a  right  to  the 
enjoyment  of  his  property,  and  the  burden  is  on  the 
mineowner  to  show  the  contrary.  The  defendants  are 
entitled  to  do  only  such  acts  as  do  not  interfere  with 
the  enjoyment  of  the  snrface  hy  the  plaintiffs  and 
their  tenants.  The  right  claimed  is  in  the  nature  of 
an  easement,  and  such  an  easemnut  can  only  ba 
established  by  express  words  of  grant  or  right  of 
neoestity.  Here  the  right  claimed  is  under  the  words 
of  reservation.  The  compensation  clause  does  not 
increase  the  rights  reserved  by  the  res^rvatiou  clause. 
The  large  quantity  ot  land  allotted  to  the  lord  by 
way  of  compensation  for  his  interest  in  the  soil  shows 
that  he  was  only  to  have  surface  access  to  the  miaes 
from  land  in  his  own  posaession. 

They  referred  to  BiKcltugh  {Duke)  v.  Wakrjitld, 
L.  E.  4  H.  L.  377,  18  W.  H.  H.  L.  Dig.  10;  Loaina 
and  Norlh-Wutern  Bailway  v.  Eoatu,  41  W.  R.  149. 
[18931  1  Ch.  16;  Bradford  Corporation  v.  Picklei,  42 
W.  H.  697,  [1894]  3  Ch.  63.  [1895]  1  Ch.  145,  43 
W.  E.  Dig.  189,  14  W.  E.  190,  [18!)o]  A.  C.  587; 
Ddl  V.  Lord  Dudlei/.  43  W.  E.  122,  [I8f)5]  1  Ch.  182 ; 
ml  V.  Love,  10  G,  B.  D.  547,  31  W.  H.  Dig.  33 ; 
Love  T.  Dell,  3a  W.  E.  725,  9  App.  Cas.  286;  Ooold 
V.  Great  Weatern  Deep  Coat  Go..  13  W.  E.  llll,  2  De 
a.  J.  &  8.  600  ;  Rogtre  v.  Taylor,  1  H.  &  N.  706,  5 
W.  E.  Dig.  224  ;  Durham  and  Sunderland  Bitilmay  v. 
Walker,  2  Q.  B.  940;  Midglsy  v.  Rickardion.  14 
H.  ft  W.  595. 

ijrotvtnor  Wovdi,  Q.G.,  and  Metk,  for  the  defend- 
ants.— Section  15  operates  as  a  parliamentary  convey- 
ance ot  surface  reserving  to  former  owner  full  enjoy- 
ment of  mines  and  minerals  together  with  powers  of 
working  the  same,  subject  only  to  giving  reasonable 
satisfaction  tor  the  time  being  to  the  occupier  ot  the 
surface  damaged.  Clause  16  is  merely  the  usual 
compensation  clause.  We  submit  that  power  of 
working  is  not  hmited  to  way  ot  neoesaity,  but 
includes  all  reasonable  powers. 

They  referred  to  London  and  North- Wetl^n  Itailttray 
'.  Evam;   Kerr  v.  Fawson,  6  W.  R.  447.   25   Beav, 
!94  ;  MicklttkM/aitf.  v.  Winter.  6  Ei.  Ch.  644 :  Eardlea 
'.    Oranville,  24  W.  E.   528,  3  Ch 
Jertey  v.  Neath  Ouardiaiu.  37  W.  : 
555 ;  Ramtay  v.  Hlair,  1  App,  Cas, 
158 ;   Bdl  V.  Love  and  Laoe  v.  Bell 
Darley  Main  Colliery  Co.  v.  Mithuli 
34  W.  E,  Dig.  108;  Atlomey-Qene 
Co.,  35  W.  R.  617  ;  Ridiard»  v.  Ja 
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High  Court. 


Hayles  v.  Pbase  &  Fartnbbs. 


High  Covbt. 


VjpjohUt  Q.Ci  replied. 


Cur*  adv,  vult. 


Feb.  4.— Stirling,  J.,  after  stating  the  facts, 
oontinned :  It  is  to  be  observed  that  question  1  of  the 
special  case  is  directed  to  the  use  **  of  the  surface  of 
the  allotment  and  the  said  works  thereon,"  those 
works  being  existing  works.  Nothing  is  said  iu  the 
special  case  as  to  the  ri^ht  to  sink  additional  pits  or 
the  right  of  making  spoil  banks  upon  any  parts  of  the 
property.  It  was  admitted  by  the  learned  counsel  for 
the  defendants  that  the  defendants  intended  to  sink 
additional  pits,  and  he  was  willing  that  the  opinion 
of  the  court  should  be  taken  as  to  that  right,  but  he 
did  not  consent  to  any  amendment  of  the  case  or  to 
giving  the  court  power  to  decide  any  question  as  to 
the  right  to  deposit  the  spoil.  Under  those  circum- 
stances I  propose  to  discuss,  as  indeed  I  think  I  can- 
not avoid  discussing,  the  question  as  to  the  right  of 
sinking  pits,  but  as  to  the  light  of  deposi  ing  spoil  I 
say  nothing. 

Now,  the  question  turns  on  the*  coLditlons  of  the 
Indosure  Act,  and  it  is  necessary  shortly  to  reftr  to 
those.  [His  lordship  read  the  Act,  and  continued  :] 
I  may  first  notice  a  contention  on  behalf  of  the  plain- 
tiff^ whioh  was  placed  before  me  in  a  shurt  and  very 
forcible  argument  by  Mr.  Manisty,  that  section  Id 
operates  as  a  mere  reservation  of  the  ownership 
without  any  grant  of  working  rights,  and  that  no 
working  rights  in  consequence  belonged  to  those  in 
whoEC  favour  a  reseivation  is  made,  except  such  as 
are  necessary  in  a  legal  sense  for  the  enjoyment  of 
the  mines.  He  pointed  out  that  a  return  had  been 
made  of  a  considerable  portion  of  the  common  to  the 
lord  of  the  manor,  and  that  no  case  of  necessity  had 
been  made  out,  and  as  to  clause  16  the  contention  was 
that  its  object  was  to  compel  the  owners  of  tbe 
minerals  to  make  compensation  in  case  such  rights  of 
necessity  existed. 

In  my  opinion  this  contention  is  not  well  founded. 
It  appears  to  me  to  give  too  little  effect  to  the  strong 
words  at  the  close  of  the  section,  and  to  be  contrary 
to  the  opinion  expressed,  at  all  events  by  the  maj  <rity 
of  the  learned  judges  who  had  to  consider  the  cace  of 
Bell  V.  Zoi'c,  which  I  shall  presently  have  to  deal 
with.  As  regards  clause  16,  it  is  to  be  remarked  that 
it  is  unusual  in  Acts  of  Parliament  of  this  description 
to  provide  compensation  for  the  exercise  of  common 
law  rights,  such  as  rights  of  necessity  would  be,  and 
for  that  I  desire  to  rtifer  to  the  observation  to  that 
effect  of  Lord  Esher.  the  late  Master  of  the  Rolls,  in 
the  case  Attorney  -  General  v.  The  WfUh  Granite  Co, 

The  main  further  contention  on  the  part  of  the 
plaintiffs  was  that  these  words  were  not  sufficient  on 
their  true  construction  to  confer  on  the  defendants 
the  rights  claimed  by  them.  Beference  was  made  on 
both  sides  at  very  considerable  length  to  tb«  law  laid 
down  by  the  various  courts  before  whom  came  the 
case  of  Bell  v.  Love.  In  that  case  the  point  to  be 
decided  was  whether  under  somewhat  similar  words 
in  another  Inclosure  Act  the  owner  of  the  miLerals 
was  entitled  to  work  so  as  to  let  Aown  the  surface. 
The  effect  of  the  clause  was  very  much  considered  by 
all  the  judges  who  dealt  with  the  case,  and  I  do  not 
propose  to  read  very  much  of  what  was  f  aid,  but  I 
think  it  desirable  I  should  refer  to  a  few  passages  in 
each  of  the  judgments  which  were  given.  In  that 
case  the  Inclosure  Act  provided  that  the  dean  and 
chapter,  who  were  owners  of  soil  of  a  common 
inclosed,  and  their  succeisors  and  so  forth,  might 
thereafter  enjoy  amongst  certain  other  thingi  all 
mines  in  as  full,  ample,  and  beneficial  a  manner  as  if 
to  all  intents  and  purposes  the  Act  had  not  been  made. 
Then  it  was  provided  "tliat  in  case  the  d»»an  and 
chaptpr,  or  their  jBuccesspw,  shall  make  use  of  t  r  >vurk 


any  mines,  and  so  forth,  such  persons  so  working  the 
mines  shall  make  satisfaction  for  any  damage  or 
spoil  of  ground  occasioned  thereby  to  the  person  or 

Sersons    in  possession    of    such    ground,  and  sack 
amage  is  to  be  ascertained  with  the  limitation  that 
it  is  not  to  exceed  £5  yearly  during  the  time  of  work- 
ing of  such  mine,  or  continuing  or  using  the  ways  for 
every  acre  of  ground  damaged  or  spoiled  " ;  so  that  a 
limit  was  placed  upon  the  amount  of  compensation  ha. 
that  case  which  does  not  exist  in  the  present  cass, 
and  that  is  referred  to  by  some  of  the  learned  jodgei. 
At  p.  566  (10  Q.  B.  D.)  Baggallay,  L.J..  states  the 
conclusion  at  wMch  he  arrives  with  regard  to  deter- 
mining  the  rights  of  the  parties.      He  says  this: 
*'  Upon  the  whole    I  have  come  to  the  condosin 
that   the  rights   reserved   by   this   proviso  to  the 
dean    and    chapter   or    other   the  owners    for  the 
time   being    of    the    royalties    of    the    manor  are 
the    fullest    and    most    ample    rights    of    gettang 
the    minerals    underlying    the    several    allotments 
of  portions  of  the  moor  which  are  consistent  with  the 
tenure  by  which  such  allotments  are  held,  bat  that 
such  rights  do  not  extend  to  authorize  them,  in  getting 
such  minerals,   to  disturb  or  let  down  the  soHaos 
of    freehold    allotments."     At  p.   570    the   preieat 
Master  of  the  Kolls,  then  Lindley,  L.J.,  says:  "Con- 
struing the  statute  by  the  light  of  former  decisions  I 
am  of  opinion  that  the  short  legal  effect  of  the  Act  ii 
to  convert  the  commoners  into  owners  of  the  surfaos, 
subject  to  such  rights  of  interfere ooe  as  are  clearly 
reserved  to  or  conferred  by  the  Act  upon  the  lord« 
of  the  manor.     On  the  other  hand  the  Act  reserves  to 
the  lords  the  mines  and  the  right  to  hold  and  enjoy 
them  as  owners,  but  with  no  additional  rights  exoept 
such  as  are  clearly  reserved  or  conferred  by  the  Act 
itself,  and  I  cannot  find  any  right  to  let  down  the 
surface  reserved    or    conferred  in  sufficiently  dear 
language  to  justify  the  lords  in  so  working  th«ir 
mines  as  to  let  the  surface  down."    In  the  Haose  df 
Lords  at  p.  291  of  9  App.  Gas.,  Lord  Sdbome  says 
this:  ^'T^atis  tiiere  in  that  clause  of  rejenratioos 
which  can  possibly  be  relied  on  as  depriving  the  free- 
holder to  whom  an  allotment  has  been  made  of  the 
right  of  support  to  his  freehold  ?    The  only  words 
which  have  been  insisted  upon  as  capable  of  having 
that  effect  are   tbe  words   *in  as  full,   ample,  and 
bem-ficial  manner  to  all  intents  and  purposes  as  they 
could  or  might  have  held  and  enjoyed  the   same* 
(which  means,  as  I  understand  it,  held  and  enjoyed 
those  rights,  titles,  and  interests  which  are  reserved)  **if 
this  Act  had  not  been  made."    Applying  that  to  the 
mines,  idthough  it  is  not  more  applicable  to  the  mines 
than  to  any  other  subject,  I  quite  agree  that  it  at  least 
carries  so  much  as  this,  that  they  were  with  the 
mines  to  have  all  usual  powers  and  surface  privileges 
for  working  them.    Suppose  that  in  the  daose  of 
reservation  these  words  had  been  expressly  inserted 
**  reset  ving  the  mines  and  minerals  with  all  nsail 
powers  and  surface    privileges  for  working  them,'* 
would  that  have  given  a  right  to  let  down  the  rarfaoe? 
Would  that  have  destroyed  the  freeholder's  richt  of 
support  ?      1  apprehend  that  it  dearly   would  not 
At  the  bottom  of  p.  292  he  expresses  his  agreement 
with  what  Baggallay,  L.J.,  had  said  in  the  Goortof 
Appeal.   His  lordship  says :  *'  I  quite  agree  with  what 
Bagg^ay,  L.J.,  in  the  Court  of  Appeal,  suggested  on 
that  subject — namely,  that  the  substituted  rights  are 
not  given  with  power  to  the  lord  to  take  them  away, 
which  he  could  not  have  done  with  regard  to  the 
originid  rights,  and  that  this  reservation  if  it  stood 
alone  must  be  construed  subject  to  the  surface  rights 
of   the   person   to  whom  the  allotment   had  bees 
made." 

Then  at  p.  293  he  deals  with  the  words  of  the 
proviso ,  and  continues ;  '  *  It  i$  contended,  however,  that 
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tfaeoanal  powers  of  working  minasda  involve  aoine  right 
of  interteience  with  the  surface;  and  that  is  contem- 
plated by  thisproviso.  But  why  should  more  be  oontem- 
fJaledF  What  word  is  there  which  shona  more  than 
tlM,  that  it  is  oontemplat«d  that  in  the  working  of 
mines  as  well  rh  in  thn  une  of  way-leavps,  there  may 
b*  some  interference  with  the  nivface  in  respect  of 
which  compensation  is  to  be  made  ?  That  would 
necMBarily  follow  from  the  nsual  powers  of  workJnK ; 
bat  this  conitquence  which  is  now  sought  to  be 
titabliahed  would  ndt  follow  from  the  usual  pow(>rB 
of  workiofr.  Wh7,  therefore,  should  itfbe  supposed 
to  follow,  beoause  the  effects  on  the  surface  wbich  Are 
contamplaled  am  provided  for  by  way  of  ooni- 
pCDSation  F  The  whole  proviio,  in  my  opinion,  is 
ntitfied  by  ordinar;^  surfaoe  damage,  such  as  might 
iiiie  liom  the  exeroise  of  usual  working  powers." 

Luid  Watson,  at  p.  298,  in  the  cootm  of  his  judg- 
nent,  nys :  "  No  oompecsation  is  provided  to  toe 
owner  of  the  soiface,  who  is  not  in  the  peraonal 
occupation  of  it  dnring  the  time  of  working,  though 
Ilia  property  may  be  permanently  injured ;  and, 
•Tsn  if  be  does  occupy  himself,  he  is  not 
to  be  compensated  for  any  damage  occurring 
[u,  for  ijutauce,  from  subsidence)  afcer  the  workings 
bave  ceased.  A  compensation  clause  in  these  tetms,  so 
far  from  tuggeeting  or  supporting  the  iiifeience  tbut 
the  mine-owner  was  to  have  power  to  let  down  Ihe 
lorfaue,  points  to  the  very  opposite  conclusion." 
Then  a  little  lower  donoi  be  says:  "I  think  it  must 
■Ivays  be  presumed  tliat  a  clause  providing  cimpen- 
■ation  was  intended  to  cover  the  damage  leeultlug  to 
the  landowner  from  the  txeroise  of  the  powers  pre- 
rionaly  recerved  or  granted  to  the  owner  of  the 
mines.  It  is  not  the  proper  office,  nor  is  it 
pTMumably  the  intention  of  such  a  clause,  to  define 
or  extend  the  powers  given  to  the  mine-owner ;  and  it 
is  frequently  ob  magortm  cavitlatn,  and  in  the  interest 
of  tbe  landowner,  expressed  in  comprehensive  terms, 
io  a«  to  inolnde  every  species  of  damage  wbich  may 
Kanlt  from   operations    which    are   consistent    with 

S'nng  support  to  the  surfaoe.  The  clanEe  may,  never- 
dcM,  tw  so  expressed  as  to  explain  the  diaract<>r 
and  extent  of  these  powers,  as  was  tbe  case  in  Aipden 
T.  SeiWon,  23  W.  E.  580,  L.  R.  10  Ch.  App.  394, 
where  the  power  reserved  to  tbe  mine-owner  was  to 
work  tbe  subjacent  minerals  without  mtering  upon 
the  surface  of  tbe  lands."  And  Lord  firamwell  at  p. 
300  lays :  "  It  is  clear  to  me  that  that  does  not  relate 
to  working,  bnt  to  property.  The  section  begins  that 
tbe  title  of  tbe  dean  and  chapter  tu  the  royalties 
iuddent  ot  belonging  to  the  manor  shall  not  be  pre- 
judiced, lessened,  or  defeated  by  anything  in  tlie  Act," 
but  that  "  they  as  owners  of  the  royalties  shall  hold 
and  enjoy  all  rente,  mines,  ±o.,  to  the  owners  of 
the  manor,  incident,  belonging,  or  appertaining. 
XuB  lelates  to  property.  Tbe  power  of  working, 
so  far  as  given,  is  in  tbe  next  section."  And  on  the 
next  pege  be  says :  "  I  am  of  opinion,  however,  that 
tbe  oaioage  contemplated  is  temporary  only,  a 
dHoage  to  tbe  person  in  possession,  not  to  any 
menionfir  or  remainderman.  The  statute  uses  tbe 
peaenl  participles,  'working,'  'laying,'  'makine.' 
*  uiing,'  and  says  ttiat  satisfaction  shall  be  made  for 
tbe  'damage'  and  ' spoil  of  ground'  occasioned 
thereby  to  the  person  in  possession  at  the  times  of 
mch  damage  and  spoil,  and  the  damuge  is  to  be  paid 
yearly  dunng  the  time  of  working  or  continuing  or 
nnng  tnoh  ways  for  every  acre  so  damaged.  This,  I 
think,  clearly  contemplates  t«mporary  damage  during 
the  working  from  which  the  person  in  possession 
■lona  suffers."  Then  bis  lordship  points  out  that 
there  was  no  proviso  for  subsidence,  and  refers  to  an 
■rgnmmt  of  tbe  Solioitor-Oeneral,  and  says  :  "  I  am 
not  iniennble  to  the  force  of  the  argam<;nt  of  tbe 


Solimtor-Geaetal.  He  says  if  the 
respondents  is  right,  inasmucb  as 
spoil  bank  or  a  shaft  is  permanent 
right  to  sink  a  shaft  or  make  a 
Legislature  has  thought  that  coi 
person  in  potbestton  was  enongb, 
not  the  same  true  of  subeideuoe,  il 
surface  wbich  is  injured. 

"  This  is  a  strong  argument.  It 
express  power  is  given  to  sink  shal 
Whether  this  matter  was  not  thouj 
w<is  supposed  to  be  'incident'  to 
was  thought  that  damage  to  the  re' 
and  spoil  was  not  of  sufficient  c 
reversioner  to  require  compensatioi 
oanntt  gutss.  Perlia|is  there  is 
shafts  and  deposit  spoil.  I  think  tb 
not  seem  to  me  that  because  no  pn 
compensation  to  the  reversioner  1 
damage  there  is  therefore  a  right 
another  one  which  may  damage 
the  person  in  poeseesion  during  tbe 

Now,  the  views  ot  the  authoriti' 
referred  are  not  perhaps  altogdthe 
appears  to  me  the  weight  of  autho 
the  view  that  clauses  such  as  those 
dealing  were  meant  to  confer  ou 
mines,  as  an  incident  to  tbe  enjoyn 
powers  of  workiog  minerals,  tiio 
those  powers  is  left  very  far  from 
de&ned.  It  was  nrged  bffore  me 
ought  not  to  be  extended  to  anyt 
operate  as  a  destruction  of  tk 
permanent  exclusion  of  the  ownt 
was  pointed  out  that  clause  16  giv( 
to  the  owner  of  the  ground,  bnt  ( 
or  persons  for  the  time  being 
the  ground.  It  was  therefore 
these  powers  on^bt  not  to  be 
tbe  powers  of  sinking  a  pit  fc 
winning  the  minerals.  If  so,  the 
the  owner  of  the  mines  would  givi 
rights  of  way  over  the  surface  or 
kind.  I  cannot  think  that  the  ' 
limited.  I  think  that  the  eujoyc 
clause  15  is  not  meant  to  be  a  mere 
of  tbe  minerals  in  the  bowels  of 
eludes  the  winning,  carrying  away 
them.  I  think  the  power  to  sii^ 
eluded  in  tbe  "usual  powers  and 
for  working  "  spoken  of  by  Lord  Si 
tbe  House  of  Lords.  Lord  Bramw 
his  OfUnion  to  be,  though  not  fre 
under  the  Act  in  question  a  right 
intended. 

The  omission  of  tbe  Legislature  t 
compensation  for  damage  caused  1 
not  been  considered  a  sufficient  % 
that  tbe  right  does  not  exist  in  < 
example,  in  Ooold  v.  Tht  Great  Wt 
After  all,  it  is  to  be  borne  in  mind 
of  tbe  pit  is  only  a  few  feet  ai 
tbe  amount  of  soU  carried  away 
mav  not  necessarily  be  very  large 
and  that  after  tbe  pit  has  ceased 
be  either  filled  up  or  arched  ove 
restored  so  that  it  can  be  enjoy 

In  my  opinion  therefore  the  Legial 
on  tbe  mine  owners  all  such  not 
reasonably  sufficient  to  enable  tnei 
away  the  minerals,  and  it  follows  t 
entitled  to  dig  pits  and  a  fortiori  ti 
It  appears  to  me  also  t«  follow  tha 
to  fix  to  tbe  surface  such  machioer; 
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ably  sufficient  to  drain  the  mines  and  to  draw  the 
minerals  to  the  surface,  and  to  erect  saoh  buildings  as 
may  be  reasonable  for  the  protection  and  effectual 
working  of  such  machinery. 

But  the  case  asks  the  opinion  of  the  court  whether 
the  defendants  are  entitled  to  use  certain  existing 
works  which  includes  "engine  houses,  engines,  shoj* 
and  other  works  for  winning  and  working  coal." 
These  works  were  erected  by  the  defendants  while 
they  were  tenants  of  the  plaintiffs  under  the  agree- 
ment of  the  12th  of  February,  1881.  That  agreement 
has  now  come  to  an  end,  and  the  works  in  question 
being  affixed  to  the  soil  have  become  and  are,  as  I 
understand,  the  property  of  the  plaintiffs. 

Now,  the  decision  in  Love  y.  Bell  was  that  the  mine 
owner  was  not  entitled  to  work  his  mines  so  as  tO 
destroy  or  cause  damage  to  the  buildings  erected  on 
the  surface.  Still  less  then  would  he  be  entitled  to 
destroy  or  damage  such  buildings  in  the  exercise  of 
the  workiog  privileges  conferred  on  him  by  the  Act. 
He  could  not,  for  example,  pull  down  a  house  in  order 
to  sink  a  pit,  nor  could  he  take  and  use  for  the  purpose 
of  working  the  minerals  existing  buildings  or  fixed 
machinery  belonging  to  another  person.  I  am  not 
aware  of  any  case  in  which  such  a  proposition  has  been 
laid  down.  Such  a  power  would  not  be  usual  and 
could  only,  I  Ihink,  be  conferred  by  express  words. 
I  cannot  see  that  it  makes  any  difference  in  point  of 
law  that  the  buildings  and  machinery  were  originally 
erected  by  the  mine  owner  under  a  different  right  if 
they  had  in  fact  ceased  to  be  his  property. 

In  my  opinion  the  first  question  ought  to  be 
answered  as  follows :  The  defendants  are  entitled  to 
use  the  stirface  of  the  allotment  in  the  special  case 
mentioned  for  the  purpose  of  sinking  and  to  sink 
pits  or  shafts  thereon,  and  for  all  purposes  incidental 
to  the  using,  and  to  use  such  pits  or  shafts  when 
sunk,  and  also  the  existing  pits  or  shafts,  to  win, 
work,  and  carry  away  coal  and  other  minerals  lying 
and  being  under  and  within  the  allotment  in  the 
special  case  mentioned,  and  also  lying  and  being 
under  and  within  other  parts  of  the  common,  and  to 
take  water  from  the  reservoirs  in  the  special  case 
mentioned  for  the  purpose  of  such  winning  and 
working,  but  not  to  use  any  of  the  engine  houses, 
engines,  or  shops  in  special  case  mentioned  being  the 
property  of  the  plaintiffs. 

It  follows  from  that  that  there  ought  to  be  an 
injunction  as  regards  the  user  of  the  engine  houses, 
engines,  and  shops,  and  as  regards  the  costs  I  think 
each  party  ought  to  bear  his  own. 

Solicitors,  Kin^t  Wigg^  &  Co.,  for  J.  &  B,  D. 
Proud,  Bishop  Auckland ;  How  <fc  Bake,  for  Lucas, 
Hutchinson,  &  Meek,  Darlington. 

[Note. — ^This  cose  was  argued  and  judgment 
delivered  on  the  understanding  that  the  buildings 
referred  to  in  the  last  part  of  the  judgment  were  the 
property  of  the  plaintiffs,  as  having  been  erected  by 
the  defendants  as  the  plaintiffs*  tenants.  The  fact 
was,  however,  that  the  defendants  had  erected  them 
after  their  tenancy  had  expired  in  order  to  work  the 
mines.  The  judgmfnt  was  accordingly  amended  on 
Application  by  the  defendants  by  omitting  the  last 
sentence  of  the  declaration] 
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In  re  BiBKS. 
Eenyon  v.  Bires.  (a.) 

Will — Issue — Simple  gift  over  of  legacy  to  issue— Other 
gifts  over  restricting  **  issue**  to  children^ Canon  of 
construction, 

A  testator  bequeathed  twelve  distinct  legacies,  with  gi/U 
over  to  the  issue  of  the  legatee  dying  in  his  lifetime,  U 
the  case  of  eleven  of  the  legacies  the  gifts  over  coniaiutd 
words  restricting,  either  expressly  or  by  the  apflicatim 
of  the  principle  of  Sibley  v.  Perry,  7  Ves,  522,  the  dau 
of  issue  to  children.  The  loord  **  issue  "  in  the  gift  oter 
of  the  remaining  legacy  to(U  not  qualified  by  any  $ack 
restriction. 

Held,  that,  in  the  gift  over  of  the  remaining  legacy, 
the  word  '*  issue  **  must  be  construed  in  its  wider  temse, 
on  the  folloufing  grounds  ■'  (1)  That  there  was  no  ex- 
pression of  a  general  intention  to  limit  the  word  **  issue'* 
to  mean  children  throughout  the  will;  (2)  that  no 
manifest  inconsistency  would  arise  from  construing  the 
word  **  issue"  in  its  wider  sense;  and  (3)  that  the  court 
was  not  bound  by  the  canons  of  construction  laid  do»» 
in  Bidgeway  v,  Munkittrick,  1  Dr,  A  War,  64,  and 
Rhodes  v.  Bhodes,  8  W.  B,  204,  27  Beav.  413. 

Adjourned  summons. 

By  his  will,  dated  the  9fch  of  July,  1895,  WilUun 
Birks,  the  testator,  bequeathed  {inter  alia]  the 
following  legacies — ^namely,  legacies  to  the  sons  and 
daughters  of  each  of  five  named  persons,  and  pro- 
vided that  *'  if  any  of  them  shall  die  in  my  lifetime 
leaving  lawful  issue  such  issue  shall  have  and  be 
entitled  to  his,  her,  or  their  deceased  parent  or 
parents'  share.*'  Then  followed  a  legacy  to  each  of 
the  three  sons  of  a  named  person,  ''aud  if  any  of 
them  shall  die  in  my  lifetime  leaving  lawful  issue  sack 
issue  shall  have  and  be  entitled  to  the  legacy  to  which 
his,  her,  or  their  deceased  parent  or  parents  would 
have  been  entitled  if  living  at  my  decease."  Then  the 
testator  bequeathed  another  legacy,  and  added,  "but 
if "  the  legatee  "  shall  die  in  my  lifetime  leaving 
lawful  issue  such  issue  shall  have  and  be  entitled  to 
the  said  legacy  in  equal  shares  if  more  than  one,  and 
if  only  one  the  whole  to  such  one  child."  Tnen 
followed  three  more  legacies,  with  gifts  over  to  the 
issue  of  such  of  the  legatees  as  should  die  in  the  tei- 
tator*s  lifetime  leaving  lawful  issue,  in  words  similar 
to  those  used  in  the  gift  over  secondly  above  men- 
tioned. Then  came  the  following  bequest:  ** I  be- 
queath to  my  cousin  John  Birks  Pigott  the  legacy 
or  sum  of  £5,000,  but  in  the  event  of  his  death  in  my 
lifetime  leaving  lawful  issue,  I  direct  that  the  said 
legacy  shall  not  lapse,  but  such  issue  shall  have  and 
be  entitled  thereto  in  equal  shares  and  proportions." 
Then  followed  a  legacy  to  the  son  and  daughter  of  a 
named  person  in  equal  shares,  with  a  gift  over  in  the 
event  of  either  of  them  dying  in  the  testator's  life- 
time leaving  lavrful  issue  in  words  similar  to  those 
used  in  the  gift  over  first  above  mentioned.  The  tes- 
tator died  on  the  17th  of  June,  1897,  and  his  said  wili 
was  duly  proved. 

John  Birks  Pigott  died  on  the  1st  of  June,  1886, 
leaving  nine  children,  six  of  whom  predeceased  the 
testator,  four  of  them  leaving  children.  Ttie  three 
surviving  children  were  not  married.  Thia  was  a 
summons  taken  out  by  the  executors  and  trastees  of 
the  will  asking  {inter  alia)  for  the  determination  of  the 
following  question — namely,  *'  Who  upon  the  tme 
construction  of  the  said  will,  and  in  the  events  which 

have  happened),  is  or  are  entitled  to  the  sum  of  £5,000 

— - 

(a.)  Reported  by  B.  J.  A.  MoRBIsoir,  Esq.,  Banistrr 

at*Law. 
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primftrily  bequeathed  to  the  testator's  oonmn  John 
fiirks  Pigott." 

P.  0.  Lawrence,  Q.C,  and  «7.  G,  Wood,  for  the 
pkintiffii. 

Warrinqion,  Q,  C,  and  John  Dixon,  for  Henry  Pigott, 
one  of  the  three  chUdren  of  John  Birks  Pigott  surviv- 
ing the  testator. — The  canon  of  construction  which 
reiitricts  issue  to  children  is  applicable  in  this  case : 
Ridgeway  v.  Munkittn'ck,  1  Dr.  &  War.  84;  Rhodes 
T.  Rhodes,  8  W.  B.  204,  27  Beav.  413  ;  In  re  Harrison's 
Estate,  3  L.  R,  Ir.  114,  27  W.  R.  Dig.  238 ;  Carter  v. 
Bentall,  2  Beav.  551.  In  the  other  gifts  the  direction 
that  the  issue  are  to  take  their  deceased  parent's  share 
nrtricts  the  meaning  to  **  children  "  :  Sibley  v.  Ferry, 

7  Yes.  522. 

8,  Dickenson,  for  the  defendant  G^rge  Herbert 
Woodhouse,  representing  by  order  all  the  grand- 
children of  John  Birks  Pigott. — The  fact  that  the 
testator  has  in  one  part  of  the  will  explained  **  issue  " 
to  mean  '*  children  "  is  not  sufficient  to  restrict  issue 
to  children  in  another  part  of  the  will  where  there  is 
no  explanatory  context.  That  has  been  held  in  many 
caaee :  Head  y.  Randall,  2  Yo.  &  CoU.  Ch.  231  ; 
Htdges  v.  Harpur,  9  Beav.  479;  Williams  v.  Teale, 
6  Hare  239;  In  re  Warren* s  Trusts,  32  W.  R.  641, 
26  Ch.  D.  208 ;  Waldron  v.  Boulter,  22  Beav.  284,  5 
V.  B.  Ch.  Dig.  116 ;  Carter  v.  Bentall.  The  canon  of 
construction  was  dealt  with  in  Thompson  v.  Robinson, 

8  W.  R.  34,  27  Beav.  486,  which  was  a  later  case 
than  Rhodes  v.  Rhodes,  The  decision  In  re  Corrie's 
Will,  32  B.  426,  is  not  consistent  with  the  canon  of 
construction,  and  the  weight  of  English  authority  is 
against  thu  canon.  J.  B.  Pigott  had  been  dead  nine 
years  before  the  date  of  the  will,  and  his  children 
therefore  must  be  taken  to  be  the  first  legatees,  and  if 
Sibley  y.  Perry  be  applied,  then  the  children  of  such 
of  those  first  legatees  as  are  dead  will  take  a  share. 

Warrington,  Q.C.,  replied,  and  referred  to  Turner 
V.  Mullineux,  9  W.  R.  252,  1  Job.  &  Hem.  334,  and 
In  re  Buckle,  42  W.  R.  449,  [1894]  1  Ch.  286,  as  show- 
ing that  a  testator  must  be  taken  to  have  used  the 
nme  word  in  the  same  sense  throughout  his  will. 

H,  Charlton  Hawkins,  Church,  Dibdin,  Micklem, 
Harman,  Napier,  E,  F,  Ball,  and  Sims,  for  other 
parties  to  the  summons. 

KsKXWiCB,  J. — ^The  gift  which  I  have  to  construe 
is  short  and  simple;  the  gift  is  "I  bequeath  to  my 
oourin  John  Birks  Pigott  the  legacy  or  sum  of 
£5,000,  but  in  the  event  of  his  death  in  my  life- 
time leaviog  lawful  issue  I  direct  that  the  said 
legacy  shall  not  lapse,  but  such  issue  shall  have  and 
be  entitled  thereto  in  equal  shares  and  proportions." 
About  the  construction  of  that  gift  standing  alone 
I  think  there  would  be  no  difficulty  whatever.  The 
testator  has  provided  that  in  event  of  the  death  of  John 
Birks  Pigott  in  his  lifetime  the  £5,000,  which  would 
strictly  lapse,  should  go  to  the  issue,  so  that  how- 
ever many  generations  there  were  they  should  all 
take.  But  it  is  said  that  I  must  not  give  the  word 
"issne"  such  a  wide  int^pretation  because  the 
testator  has  made  hilnself  his  own  dictionary  or 
glossary,  and  has  said  in  other  parts  of  the  will 
that  "  issue  '*  is  not  to  be  considered  as  issue  of  any 
generation  but  as  meaning  children  only.  If  I  can 
find  that  on  the  face  of  the  will  I  am  bound 
to  interpret  the  testator's  language  according 
to  his  own  interpretation  and  construe  the  word 
"issne"  in  that  way.  One  often  has  to  do  that, 
and  there  is  no  difficulty  about  it  when  once  the 
intention  is  ascertained.  The  question  is  whether  the 
testator  has  said  that  ''issue"  shall  mean  children, 


and  Mr.  Warrington's  position  is  that  the  will  clearly 
indicates  that  when  the  testator  uses  the  word 
*< issue"  he  means  children  only,  and  therefore  he 
must  be  taken  to  have  used  that  word  to  the 
exclusion  of  issue  other  than  children.  That  is 
what  Mr.  Warrington  has  to  establish,  and  if 
he  does  so  I  must  construe  the  will  according 
to  that  view.  In  eleven  other  different  gifts  the 
testator  has  restricted  the  word  ** issue"  to  mean 
children,  either  from  language  which  has  that  effect 
according  to  Sibley  v.  Perry,  or  in  some  other  way. 
And  he  has  again  and  again  used  language  in  con- 
nection with  the  gifts  over  which  shows  that  he  meant 
children  only.  Is  that  enough  ?  Let  me  venture  to 
construe  that  first,  apart  from  authority,  if  I  am  at 
liberty  to  do  so.  According  to  my  inclination,  I  ought 
to  hold  that  every  generation  should  take.  In  one 
place  the  testator  says  in  making  the  gift  to  '*  issue," 
*'  Here  I  mean  children."  Then  in  another  case — the 
present  case — he  uses  *'  issue  "  without  that  qualifica- 
tion. Am  I  then,  apart  from  authority,  to  say  that 
in  the  latter  case  he  uses  the  word  in  that  restricted 
sense  P  If  I  follow  my  own  inclination  I  should  say 
not,  I  should  rather  infer  the  exact  contrary.  That 
certainly  would  be  my  conclusion  apart  from 
authority.  This  case  seems  to  me  to  differ  from  the 
general  rule  which  I  noticed  just  now.  He  has  not 
said  once  for  all  that  where  he  uses  the  word  '*  issue  " 
he  means  children;  he  has  not  made  himself  a 
dictionary  with  reference  to  the  whole  wiU  but  only 
to  the  particular  gift  with  which  he  is  dealing.  That 
would  be  my  conclusion,  but  it  is  said  that  I  am 
bound  by  authority.  The  leading  case  is  Ridgeway  v. 
Munkittrick,  decided  by  Lord  St.  Leonards,  and 
apart  from  his  judgment,  on*  the  facts  it  is  singularly 
like  this  case  and  more  like  this  case  than  the  other 
cases  which  can  be  cited  on  the  other  side,  because  there 
he  uses  the  word  **  issue  "  several  times  as  restricted  to 
children,  and  there  are  several  instances  of  his  use  of 
the  word,  but  Lord  St.  Leonards  only  notices  one— 
namely,  in  the  passage  to  which  I  refer,  which  is  on 
p.  92,  where,  referring  to  the  argument  that  the  gift 
over  in  default  of  issue  gave  an  absolute  estate,  he 
says :  *'  But  in  this  argument  the  parties  have  quite 
overlooked  this,  that  the  word  issue  cannot  have  the 
meaning  which  they  would  ascribe  to  it.  The 
testator  has  over  and  over  again  translated  '  issue  * 
to  mean  *  children,'  and  this  enables  or  rather 
compels  me  to  put  a  particular  construction  on  the 
word.  It  is  a  well-settled  rule  of  construction,  and 
one  to  which,  from  its  soundness,  I  shall  always 
strictly  adhere,  never  to  put  a  different  construction 
on  the  same  word  where  it  occurs  twice  or  of  tener  in 
the  same  instrument  imless  there  appear  a  clear 
intention  to  the  contrary."  I  do  not  criticize  that 
language.  It  might  be  possible  to  express  his  rule  in 
a  different  manner,  and  that  has  been  done  more  than 
once.  But  I  shaXL  not  attempt  to  criticize  the 
language  of  the  rule,  the  meaning  of  which  is  dear* 
Then  there  is  the  case  of  In  re  Harrison's  Estate, 
which  was  decided  also  in  Ireland  thirty-eight  years 
later.  That  is  a  case  which,  if  it  stood  alone,  would 
have  a  considerable  bearing  on  this  case,  but  if 
Ridgeway  v.  Munkittrick  had  not  been  before  the  court 
in  that  case  they  would  have  considered  the  question 
more  open  than  they  did.  I  caunot,  therefore,  regard 
the  j  udgment  in  In  re  Harrison's  Estate  as  adding  to  the 
authority,  for  if  it  binds  me,  so  does  Ridgeway  v.  Munkit^ 
trick,  and  if  the  latter  does  not,  then  I  need  not  look  at 
In  re  Harrison's  Estate,  Then  there  is  the  case  of 
Rhodes  v.  Rhodes,  In  that  case  the  Master  of  the 
Bolls  found  that  on  five  separate  occasions  the  testator 
used  the  word  *' issue"  as  equivalent  to  children,  and 
there  was  a  general  use  of  the  word.  The  judge  says : 
I  "  It  is  a  canon  of  construction  that  where  the  te(tatot 
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has  affixed  a  partioolar  meaniog  to  a  wotd  in  one 
part  of  his  will,  it  shall  be  oonstrued  as  having  the 
same  meaning  in  all  other  parts  of  his  will  if  it  do 
not  violate  the  sense."  The  language  is  difEerent 
from  that  of  Lord  St.  Leonards,  and  critically  con- 
sidered it  might  mean  something  different,  bat  I 
think  that  the  judge  meant  to  say  in  effect  what 
Lord  St.  Leonardtf  had  said  before  him.  Before  goiog  to 
tQe  other  cases  I  shall  notice  those  two  cases  which 
were  cited  in  reply,  and  which  in  my  opinion  do  not 
apply,  for  there  the  testator  used  a  translation  or  in- 
t«frpretation  clan^ie,  and  he  had  thus  explained  him- 
stlf.  On  the  other  hand  I  have  had  several  cases 
cited  by  Mr.  Dickenson,  and  I  take  it  that,  though 
there  is  a  long  liBt  of  cases  which  might  have  been 
cited  here,  Mr.  Dickenson  has  stlected  the  most 
useful.  I  shall  not  refer  to  all  of  them,  because 
most  of  them  differ  from  Ridgeway  v.  Munkittrick  in 
this,  that  besides  there  being  a  spe'tial  will  to  deal  with 
with,  there  was  only  one  of  two  gifts  to  be  construed. 
For  instance,  in  Carter  v.  Bentall,  where  there  were 
only  two  gifts  to  be  contrasted,  the  Master  of  the  Bolls 
says  expressly  '*the  word  *  issue'  may  and  does 
often  mean  children,  and  more  than  children.  The 
ttstator  in  one jplace  accompanies  the  use  of  the  word  by 
expressions  wnich  signify  that  on  that  occasion  he 
means  children  only ;  but  it  does  not  follow  that  in 
another  place  where  the  word  is  not  accompanied  by 
such  expressions,  the  same  limited  meaning  is 
intended."  Here  he  is  dealing  only  with  a  gift  of 
two  moieties,  and  the  case  is  distinguishable  at  once 
from  that  of  Lord  St.  Leonards.  A  similar  remark 
may  be  applied  to  the  other  oases,  and,  in  some  of 
them  it  is  somewhat  difficult  to  see  how  the  principle 
was  applied. 

Then  there  comes  the  case  bafol'e  Pearson,  J.,  of 
In  re  Warren* 8  Trusts,  That  judge  did  deal  with  the 
point  after  what  was  an  elaborate  argument,  and  Mr. 
Upjohn  cited  Ridgeway  v.  Munkittrick^  Rhodes  v. 
Rhodes,  and  Carter  v.  BentaU,  together  with  other 
cases,  and  I  take  it,  and  I  think  that  the  judgment 
shows,  that  the  learned  counsel  relied  on  Ridgeway  v. 
MurUUttrick  and  what  was  laid  down  by  Ijord  St. 
Leonards.  Pearson,  J.,  sums  up  as  follows :  '*  Am 
I  then  bound  by  authority  to  construe  the  word 
*  issue '  in  the  former  clause  as  meaning  children  only 
merelv  because  I  find  that  it  is  expressly  restricted 
to  children  in  the  latter  clause  P  I  think  I  am  not. 
I  think  I  am  bound  to  look  at  the  whole  of  the  deed, 
and  if  I  find  that  it  was  not  intended  to  restrict  the 
meaning  of  the  word  in  the  earlier  clause,  I  must  give 
the  word  in  that  clause  its  proper  unrestricted  mean- 
ing. I  am  not  bound  to  restrict  the  meaning  unless 
th«5re  would  otherwise  be  a  manifest  inconsisteuoy,  or  I 
should  be  defeating  the  plain  iuU- ntion  of  the  parties.'' 
In  this  case  there  would  be  no  inconsistency  in  giving 
the  word  *' issue"  its  unrestricted  meaning,  nor  is 
there  any  plain  intention  which  would  be  defeated 
by  so  doing,  unless  I  am  bound  to  infer  it,  and  to 
say  that  I  am  bound  to  infer  it  is  rather  in  the  nature 
of  a  circular  argument.  I  must  look  at  the  whole  of 
the  will  to  see  whether  there  is  expressed  a  general 
intention  to  restrict  the  meaning  of  the  word  *'  issue  " 
to  children.  If  there  is  I  am  bound  by  it,  but  if  there 
is  not  I  nef-d  only  consider  this  particular  dause  and 
not  the  other  clauses  in  the  will  which  restrict  the 
meaning  of  the  word  '*  issue,"  that  is,  unless  there 
would  otherwise  be  a  manifest  inconsistenoy.  So, 
then,  I  have  that  guide,  and  I  must  consider  whether 
there  is  a  manifest  inconsistency.  It  seems  to  me 
that  there  is  no  manifest  inconsistencnr  in  constminjo^ 
the  word  "issue"  in  its  unrestricted  sense  in  this 
panicular  gift,  which  is  entirely  different  from  the 
other  gifts,  and  in  which  it  may  well  be  that  the 
testator  intended  to  provide  for  all  the  issue  of  John 


Birks  Pigott,   although  in  the  other  cases  he  ooly 
meant  to  provide  for  children. 

Tlie  learned  judge  in  In  re  WarrerCs  Trusts  isid: 
<*  Am  I  then  bound  by  authority?"  He  does  net 
refer  to  Ridgeway  v.  Munkittrick,  nor  does  he  refer  to 
the  other  cases,  but  seeing  that  they  were  hrongkt 
before  him,  and  by  a  good  counsel,  I  must  tske  it 
that  he  was  applying  his  mind  to  the  cases  which  had 
been  brought  before  him.  In  that  case,  thai, 
Pe>irson,  J.,  I  assume,  did  not  think  himself  boimdbf 
Ridgeway  v.  Munkittrick,  and  he  distinctlv  says  hs 
was  not  bound  by  authority,  and  I  shall  s«y  the 
same.  But  there  is  one  other  point — Ridgeway  t. 
Munkittrick  is  not  only  the  decision  of  an  eminsst 
judge,  but  it  was  decided  a  great  many  yean  ago, 
and  is  in  all  text-books  and  in  many  of  the  reported 
cases,  and  Rhodes  v.  Rhodes,  too,  is  a  case  of  andnt 
history,  and  has  also  been  died  in  other  cases.  Even  if 
I  think  I  am  not  bound  by  authority,  still  I  oogbt 
not  to  depart  from  that  rule  of  oonstmotaon  if  I  tnnk 
that  it  luM  been  adopted  by  the  xyrofessiaii,  at  Hhj 
departing  from  it  I  should  oooasion  oonfnsioo.  Bat 
Mr.  Dickenson  has  cited  many  cases  which  do  diffv 
from  the  deoLsion  of  Lord  St.  Leonards,  and  /•  re 
Warren*s  Trusts  has  been  before  the  professioa  f>v 
fifteen  years,  and  I  think  that  the  point  most  be 
tftVfn  as  open  to  some  doubt,  and  therefore  I  do  not 
think  that  the  decision  which  I  am  about  to  make 
will  cause  confusion.  I  therefore  hold  that  the  wocd 
**  issue  "  must  be  taken  in  its  larger  sense. 

Solicitors,  Charles  Gapron,  f  jr  Kenyan  <fe  Sw, 
Thome;  Andrew  Wood  4b  Purves,  for  Newman  A 
Bond,  Bamsley;  A.  W.  W.  HoU;  Simpson  <fe  Co.; 
Prior,  Church,  <fc  Adams;  Croufders  &  Fiairi; 
r.  A.  Dennison  *  Co,  ;   Steadman  A  Van  Praagh, 


BOBEBTS  r.   GWTBf  AI  DISTRICT  COUNCIL,  (a.) 

Local  government — Public  health — District  eomncU— 
Riparian  owner — Water  rights — Public  HedUh  Ad, 
1875  (38  A  39  Vict,  c.  55),  ss,  51,  53,  327,  332. 

The  owner  of  a  corn-mill  sought  to  restrain  a  didrid 
council  from  interfering  with  the  luUural  flow  (f  the 
stream  working  his  miU.  The  cotmcU  oioned  land  <m 
one  side  of  the  lake  from  which  the  stream  flowed,  and 
proposed  to  construct  a  dam  there  so  as  t^  increase  f^ 
storage  of  water  to  be  supplied  for  their  district,  therdff 
diminishing  the  stream  flowing  down  to  the  mill. 

Held,  that  a  riparian  owner  was  entitled  to  an  w- 
interrupted  flow  of  water  as  in  the  past;  PMc 
Health  Act,  1875.  s.  332,  did  not  enable  the  council  to 
**  injuriously  affect*^  the  plaintiff* s  right  (o  cm  m- 
interrupted  flow  of  water  without  his  consent,  nor  was 
there  a  statutory  power  enabling  them  to  interfere  tpctt 
the  plaintiff^s  common  law  rights.    Injunction  grantd. 

Action. 

Plaintiff,  the  owner  of  a  corn-mill  woriced  by  s 
stream  flowing  from  a  lake  situate  at  the  foot  of 
mountains  some  distance  above  the  mill,  sousht  for 
an  io junction  to  restrain  the  defendants,  a  distdci 
cuuncil,  from  interfering  with  the  natnml  flow  of 
the  stream.  Tho  defendants  were  tho  owners  of  Isad 
on  one  side  of  the  lake.  The  plaintilF  claimed  s 
prescriptive  right  to  put  stones  and  sods  in  the  pi|« 
to  regulate  the  flow  of  water  and  to  go  on  the  bod 
for  that  purpose.    The  defendants  were  proposing  ti» 

(a.)  Beported  by  W.  H.  Deapul,  Kfq.,  Barrister* 

at -Law. 
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ooDstnict  a  dam  across  the  end  of  the  luke  of  which  the 
itreun  was  the  outlet  iu  order  to  increase  the  wat^r 
storage  for  the  supply  of  water  to  their  distriut  by 
regpIatiDg  the  outflow.  Th(y  had  offered  to  allow  a 
MifficieLt  outflow  to  work  the  plaintiff^s  u.'i!I,  but 
he  declined  their  offer. 

T.  IL  IVarrtngUm^  Q,C,,  and  Bryn  Hoberis,  for  the 
plaintiff,  contended  that  the  plaintiff,  so  far  from 
Dfiug  at  the  defendants'  mercy,  was  entitled  to  the 
free  and  uninterrupted  flow  of  the  water  as  it  had 
ilwsys  been,  without  diminution  or  alteration,  sub- 
ject only  to  the  rights  of  other  riparian  owners ;  it 
was  fiofficient  to  prove  violation  of  the  right,  and  the 
kw  would  presume  damage:  Emhrey  v.  Owtn,  6 
Ex.  Gh.  352  (where  judgment  was  given  for  the 
defendant,  because  the  use  was  reasonable,  but  see 
p^  369,  where  Parke,  B.,  states  the  rights  of  upper 
D|MUJan  proprietors) ;  WilU  and  Berks  Canal 
Navi^ion  Co.  v.  Swindon  Waterworks  Co.,  22 
W.  K.  444,  30  L.  T.  Rep.  443,  L.  B.  9  Ch.  App. 
451,  457;  Swindon  Waterworks  Co,  v.  Wilis  and 
Berks  Canal  Navigation  Co,,  24  W.  B.  284,  33  L.  T. 
fiqp.  513,  L.  B.  7  H.  L.  697— at  p.  702  Gairnv,  L.  J., 
points  out  the  two  different  titles  of  the  defendant 
company.  The  Public  Health  Act,  1875,  ss.  51,  53, 
327,  332,  gave  the  defendants  no  right  to  take  water, 
except  by  contract  with  the  ripaiian  proprietors  or  by 
ipecial  authority  of  the  Act,  which  they  had 
not  got  here.  That  Act  is  an  enabling  Act 
only,  by  which  the  council  may  supply  water 
to  their  district,  but  it  gives  no  compulsory 
powers;  section  332  is  in  similar  words  to  sec- 
tion 68  of  the  Lands  Clauses  Consolidation  Act, 
1845.  Upon  section  73  of  the  Local  Gbvemment 
Act,  1858  (21  &  22  Vict.  c.  98),  there  is  the  case  of 
Beg,  V.  Darlington  Local  Board  of  Health,  13  W.  B. 
7^9,  35  L.  J.  Q.  B.  45,  where  it  was  held  that  Acts  of 
the  board  were  in  excess  of  the  powers  given  them  by 
statute,  and  that  they  had ''  injuriously  affected  "  the 
river. 

Cooper  V.  CrdbtreCy  30  W.  B.  649,  20  Ch.  D.  589, 
st  p.  592,  was  also  referred  to. 

W,  C,  BensJMW,  Q.C,  A,  Maemorrany  Q.C,  and  A, 
Glen,  for  th<«  defendants,  denied  liability  to  an 
injunction  and  relied  on  plaintiff's  admission  that  this 
was  a  quia  timet  action,  iSiere  being  no  damage  and  no 
probamlity  that  the  apprehended  danger  would  ensue. 
The  defendants  axe  lessees  of  land  all  round  the  lake  and 
lioeDseesof  theCrown under  a  grantof  1896  giving  them 
authority  to  construct  and  maintain  an  embankment 
and  other  works.  They  have  a  right  to  take  water  so 
long  as  they  do  no  damage  to  other  riparian  owners : 
Swindon  Watenvorks  Co.  v.  Wilts  and  Berks  Canal 
Namgation  Co.,  per  Cairns,  L.J.,  at  p.  705  of  L.  B. 
7  H.  L.  By  section  332  of  the  Public  Health  Act,  1875, 
it  is  the  duty  of  the  district  council  to  supply  water 
if  they  do  not  "  injuriously  affect "  :  The  Attorney- 
Oeneral  v.  The  Corporation  of  Manchester,  41  W.  B. 
459,  [1893]  2  Cb.  87.  There  seems  to  be  no  authority 
on  the  words  *'  injoriously  affect,"  but  it  is  suggested 
they  mean  an  injury  which  would  give  the 
plamtiff  a  right  of  action  for  damage  done  to  his 
property.  Such  injury  might  arise  from  dealing  with 
the  river-bed  or  buiks,  and  the  Act  says  it  is  not  to 
he  done  if  the  damage  created  by  it  could  be 
restrained  by  injunction.  In  the  case  of  Earl  of  Sand' 
wich  V.  Great  Northern  BaUway  Co,,  27  W.  B.  616, 
10  Ch.  D.  707,  the  railway  company  was  held  to  be 
entitled  to  subhact  a  reasonable  amount  of  water  for 
their  station.  Reg,  v.  Darlington  Local  Board  of 
Stalth  does  not  apply,  because  there  the  board  took 
the  whole  supply  of  water.  Here  the  defendants' 
act  is  not  aa  iUegsl  art,  and  so  they  canrot  bp  sitid  to 


be  *'  injurioaely  affecting"  the  stream  in  the  sense  of 
section  332. 

Kekbwich,  J.— So  far  as  the  plaintiff's  claim  to 
relief  is  founded  upon  the  ground  of  prescription,  I 
did  not  call  upon  counsel  for  the  defendants.  The 
plaintiff's  claim  in  the  second  paragraph  of  his  state- 
ment of  claim  is  this :  '*  The  plaintiff's  said  mill  is 
driven  by  the  water  of  the  said  stream.  The  {)laintiff 
whenever  necessary  for  the  purposes  of  the  said  mill, 
owing  to  the  scarcity  of  water  in  the  said  stream 
through  drought,  is  entitled  by  prescription  to  dam 
up  the  water  of  the  said  lake  as  a  reservoir  for  the 
supply  of  water  to  his  said  mill."  That  was  put  by 
Mr.  Warrington  into  this  form.  I  asked  him  at  the 
conclusion  of  his  case  what  he  claimed  as  a  prescrip- 
tion, and  he  said  he  sought  to  place  at  his  will  and 
pleasure  stones  and  other  refuse  so  as  to  reenlate  the 
flow  of  the  stream,  and  to  go  upon  the  laxia  for  that 
purpose.  That  is  attempted  to  be  supnorted  by  the 
evidence  of  two  witnesses.  The  second  witness  had 
never  any  connection  with  the  plaintiff's  mill. 
What  he  had  done  was  solely  for  the  beniflt 
of  what  has  been  conveniently  called  the  other 
mill,  whith  is  on  the  other  portion  of  the  sti earn,  and 
although  he  had  on  one  or  two  occasions,  peihaps 
thrte  iu  all»  assisted  the  son,  or  the  survivor  of  the 
pzevious  persons  in  possession,  it  was  entirebr  in 
reference  to  the  other  mill  and  had  nothing  to  do  at 
all  with  the  plaintiff's  mill.  Therefore  I  put  the 
evidence  of  the  second  witness  David  Evans  aside. 
Then  I  have  the  evidence  of  the  plaintiff  himself. 

I  do  not  wish  to  be  too  severe  upon  the  plaintiff, 
especially  as  he  was  examined  througn  an  interpreter. 
There  is  then  always  some  difficulty  in  getting  exactly 
what  the  witness  says,  and  what  he  means,  but  even  if 
I  gave  full  credit  to  his  testimony,  which  I  am  bound 
to  say  I  certainly  do  not,  it  would  only  come  to  this, 
that  he  "  occasionally  "  made  openings,  although  he 
says  **  frequently,"  and  he  dammed  up  this  lake  for 
purposes  conni  cted  with  his  own  mill  with  a  view  to 
increasing  or  diminishing  the  supply  of  water ;  as  I 
understand,  diminishing  it  in  the  first  instance  so  as 
to  obtain  increased  quantities  afterwards. 

Having  regard  to  the  authorities  and  the  principles 
on  which  prescription  is  regulated,  I  am  prepared  to 
hold  that  his  claim  to  a  prescriptive  right  is  not  within 
the  particulars  he  alleges.  It  is  very  difficult  to  know 
what  he  did  in  partioiuar.  It  is  difficult  to  say  what 
he  did,  even  supposing  he  has  established  a  right  to 
what  is  disputed. 

I  think  it  would  be  waste  of  time  to  criticize  his 
daim,  but  I  thought  it  right  to  say  so  much,  and  get 
rid  of  that  part  of  the  case. 

So  far  as  the  costs  have  been  increased  by  that,  the 
plaintiff  must  pay  those  costs,  whatever  may  be  the 
result  of  the  case  generally,  and  those  costs  must,  I 
suppose,  be  taxed  as  betwet^n  solicitor  and  client. 

With  regard  to  the  rest  of  the  case  it  raises  an 
entirely  different  question.  The  defendants  in  the 
exercise  of  what  they  conceived  to  be  their  duty 
and  within  their  powers  utilised  the  waters  of 
this  lake  by  constructing  certain  works  which  are 
admitted  at  present  to  be  properly  constructed,  with 
a  view  of  supplying  the  district  with  water.  It  if  not 
suggested  that  the  plaintiff  wuuld  be  any  the  worse 
off  now  than  he  was  before.  If  I  may  vmiture  to 
suggest  from  the  v^ay  in  which  he  was  speaking  with 
a  knowledge  of  the  facts,  I  should  certainly  hazard 
the  oondusioii  that  he  would  probably  be  better  off  iu 
the  future  than  he  has  been  iu  the  past.  The  supply 
may  not  be  the  bame,  but  it  will  be  sufficient,  and  if 
tL«L  is  constant  at  ail,  it  will  be  more  ooustaut  than  it 
haa  been  before  ^hen,  as  we  know  from  the  evideuoe,  it 
« lis  of  an  iuUjmittent  clmracter,  auJ  souii; times  very 
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much  less  than  was  required  for  the  purposes  of 
the  mill.      But  the  plaintiff  says,   **I  am  entitled 
to    insist   upon    having   what    I    had   before.      It 
is  immaterial  whether   the   water  I   had  before  is 
better  or  worse  than  what  is  now  proposed  to  be 
given  to  me;  it  is   for  me  to  consider  whether  I 
shaU  derive  any  benefit  from  the  alterations ;  I  protest 
agaiust  any  alterations  at  all."      There  are  several 
oases  which  have  been  referred  to,  and  I  do  not 
intend  to  refer  to  any  of  them  with  the  exception  of 
one,  and  there  is  only  one  passage  to  which  Mr. 
Benshaw    called  my    attention.     The    law  on  this 
subject  has  been  thrashed  out  again  and  again,  aud  I 
do  not  think  that  any  advantage  would  be  gained 
now  by  going  through  the  authorities.      A  riparian 
proprietor  or  owner  is  entitled  to  say  that  the  water 
which  flows  by  his  property,  and  which  is  used  by 
him  for  ordinary,   or  it  may  be  for  extraordinary 
purposes  shall  flow  in  the  future  as  it  has  done  in  the 
past.      That  seems  to  me  to  be  the  common  law 
right,  and  unless  that  common  law  right  has  been 
affected  by  statute  he  is  entitled  to  insist  upon  it ; 
but  then  Mr.  Benshaw  says  there  is  one  passage  in 
Lord    Cairn's   judgment   in    the    House    of   Lords 
in    the   case    of    The    Swindon    Waterworks    Go,   v. 
The    Proprietors  of   the    Wilts    and   Berks  Naviga- 
tion Co,  which,   instead  of  being  in   the  plaintifiTs 
favour,  is  against  him.    I  do  not  so  read  it.    What 
Lord  Caims  says  is  this :  *'  Therefore,  my  lords,  so  far 
as  regards  the  position  of  the  respondents  as  riparian 
owners,  it  appears  to  me  that  they  clearly  have  a 
right  to  complain  of   that  which  is  done  by  the 
appellants,  if  what  is  so  done  by  them   is  insisted 
upon  as  a  thing  which  they  have  a  right  to  do  *' — 
that  is  the  qualification — **I  put  this  qualification, 
because,  if,  when  the  attention  of  the  appellants  had 
been  called  to  what  they  were  doing,  they  had  not 
insisted  upon  doing  it  as  a  matter  of  right,  I  can  well 
understand  that  if  the  Court  of   Chancery  foimd" 
(I  will  leave  out  the  words  in  brackets,  which  are 
unnecessary   for    the    present   purpose)    **that   no 
sensible  damage  had  accrued  to  them,  it  might  not 
have  thought  it  necessary  to  interfere  with  them  by 
injunction  or  declaration.''    What  I  understand  Lord 
Cairns  to  mecm  is   that,  there   being   no   sensible 
damage,  an  injunction  or  declaration  would  not  have 
been  granted  unless  the  appellants  had  insisted  upon 
what  they  were  doing  as  a  matter  of  right ;  from  wMoh 
I  should  conclude  also  that  as  they  did  insist  upon  it 
as  a  matter  of  right,  whether  a  variation  did  occur  or 
not,  the  respondents  were  entitled  to  an  injunction 
or  declaration.    That,  as  I  understand,  is  the  mean- 
ing   of    his   lordship's    observation,    and  what   he 
means  by   the   qualification   and  what  he  deduces 
from  it.    Therefore  it  seems  to  me  that  unless  the 
defendants,  prescription  being  out  of  the  question, 
have  some  higher  authority  by  statute  to  interfere 
with  the  flow  of  water,  t^ey  have  no  right  to  alter  the 
flow  of  water  even  although  the  alteration  may  not 
inflict  any  injury  upon  the  plaintiff.    He  is  entitled 
to  have  nis  water,  and  so  far  I  am  entirely  in  his 
favour.    But  then  it  is  said  that  the  defendsdits  have 
a  title  to  interfere  under   the   Public   Health    Act 
•f  1676.      That  is  based  entirely  upon  the  332nd 
section.       It  has   been   pointed  out  by  Mr.   Bryn 
Boberts  that  that  section  does  not  enable  the  local 
authority  to  do  anythiog  of  the  kind  at  all.    All  it 
says  is  that  nothing  in  this  Act  shall  be  construed  to 
authorize  them  to  do  certain  things.    It  does  not  say 
that  it  shall  enable  them  to  do  these  things.     It  only 
says  that  the  other  part  of  the  Act  shall  not  enable 
them  to  do  the  things  there  mentioned  without  the 
consent  in  writing  of  the  persons  there  described. 
That  seems   to  me  to   be  an  extremely  pertioent 
observation.    But  what  are  they  not  authorized  to 


do  ?    Section  332  provides  that  "  nothing  in  this  Act 
shidl  be  construed  to  authorize  any  lo(»l  authority  to 
injuriously  affect  any  reservoir,  canal,  rivCT,  or  stream, 
or  the  feeders  thereof,  or  the  supply,  quality,  or  fall  of 
water  contained  in  any  reservoir,  canal,  river,  stream, 
or  in  the  feeders  thereof,  in  the  cases  where  any  body 
of  peisons  or  person  would,  if  this  Act  had  not  been 
passed,  have  been  entitled  by  law  to  prevent  or  he 
relieved     against     the    injuriously    affectaug    such 
reservoir,    canal,    river,    stream,    feeders,   or   such 
supply,   quality,   or  fall  of   water,   unl«8  the  local 
authority  flrst  obtain  the  consent  in  writing  of  the 
body  of  persons  or  person  so  entitled  as  aforesaid." 
Adopting    Mr.    Bryn    Bob^s'    argument  on  that 
section,  I  say  that  it  does  not  enable  the  defendants 
to  *<  injuriously  affect"  the  plaintaff*s  rigbt    It  only 
says  that  they  shall  not  be  allowed  to  do  it  without 
the  consent  of  the  person  who  has  the  right  to  com- 
plain.   What  is  the  exact  meaning  of  "injarionsly 
affect  "  ?    There  may  be  some  difficulty  in  deodiog. 
My  attention  has  been  called  to  the  Local  Ghovemment 
Act  of  1868  (21  &  22  Vict.  c.  98),  which  contains  a 
similar  section — namely,  section  73,  but  I  go  back 
to  the  Lands  Clauses   Consolidation  Act  of  1845, 
where  the  words  are  to  be  found  in    section  68, 
and    there    is    a    very    large   body    of    authority 
upon    that.      In     that     Act     the     distinction   h 
taken  quite  dearly,  and  in  a  number  of  anthoritiss 
the  distinction  is  drawn  between  taking  lands  and 
injuriously  affecting  them.    The  words  are :  "If  uy 
party  shall  be  entitled  to  any  compensation  for  in- 
juriously affecting,"  &c.    The  takmg  of  landi  and 
the  injuriously  affecting  are  entirely  separate  things. 
Compensation  in  respect  of  either  can  only  be  awarded 
because  the  Act  legalizes  what  otherwise  would  not  be 
legal,  and,  therefore,  as  a  result,  the  amount  has  to 
be  found  by  a  jury  or  by  an  arbitrator.    When  land 
is  taken  compulsorily,  or  when  it  is  not  taken,  bat  is 
injuriously   affected,    it    is    more    naturally  called 
acquiring   land    by    compensation,    but  the   words 
injuriously  affecting  occur  in  both  cases.     The  Laodi 
Clauses  Consolidation  Act  only  provides  for  compen- 
sation for  injuriously  affecting,  and  although  a  man 
might  make  a  claim  on  the  ground  that  his  land  was 
injuriously  affected,  he    would  get  no  oonapensatioo 
unless  he  proved  the  injury,  and  so  far  it  is  dif&cnlt 
to  apply  that  Act  to  a  case  of  this  sort,  where  the 
injury  cannot  be  assessed  in  pounds,  shillings,  and 
pence. 

It  strikes  me,  therefore,  that  you  cannot  strictly 
apply  tiie  provisions  of  the  autiiorities  relating  to 
the  Lands  Clauses  Consolidation  Act,  1845,  and,  more 
than  that,  we  can  only  estimate  the  loss  by  the  thm$ 
which  may  have  been  injuriously  affected.  In  section 
332  of  the  Public  Health  Act,  1875,  it  is  injurionsly 
affecting  any  reservoir,  canal,  river,  stream,  or  tbs 
feeders  thereof;  or  the  supply,  quality,  or  fall  of 
water,  and  so  on.  That  is  quite  cQfferent  from 
injuriously  affecting  lands,  and  the  cases  referred  toon 
injuriously  affecting  lands,  although  right  enough,  I 
think  must  be  irrelevant  in  a  great  measurs  to 
injuriously  affecting  a  reservoir,  or  the  8apply> 
quality,  or  fall  of  water.  It  is  this  they  must  not 
do — ^injuriously  a^ect  the  supply  of  water,  and  if 
they  do  they  must  not  obstruct  it  in  a  manner 
which  is  not  authorized  by  the  ordinary  law.  That  is 
the  meaning  of  the  words,  and  I  think  I  ought  to 
take  that  view.  They  must  not  interfere  with  the 
supply  of  water  in  such  a  vmy  that  any  body  of  per- 
sons or  person  shall  be  entitled  by  law  to  prevent  it 
I  have  already  expressed  my  opinion  that  the  plain' 
tiff  is  entitled  to  h&  relieved  from  any  alteration  In  tbe 
supply  of  water.  If  that  be  so,  then  tiie  PabBo 
Health  Act,  1875,  comes  in  and  says  that  thert  is 
I  nothing  in  it  which  will  enable  the  defendants  to  do 
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Jan.  19 ;  Feb.  6. 

In  re  DuNCAN. 
TekrY  v.  SWEl^TINa.  (a.) 

Extcutor — Action  for  tesiator^a  misrepresentationa  — 
Actio  peT8onali8  moritnr  cum  persona. 

An  action  claiming  unliquidated  damages  arising 
from  the  misrepresentations  of  a  testator  will  not  lie 
against  his  personal  representatives y  hut  only  if  that 
vfhich  it  is  sought  to  recover  from  his  estate  can  he  shoion 
to  he  still  the  property  of  the  plaintiff. 

This  was  a  daim  by  a  Mr.  Seddon  in  a  creditors' 
action  for  the  administration  of  the  f  state  of  a 
deceased  testator  who  died  in  February,  1895.  It 
was  stated  by  Seddon  that  in  October,  1895,  be  was 
induced  by  the  testator  to  agree  to  purchase  500  £1 
shares  in  a  gold  mining  company  by  representations 
made  by  the  testator  that  the  company  owned  certain 
mines.  In  payment  of  the  shares  the  testator  drew 
upon  Seddon,  and  Seddon  accepted  two  bills  of 
exchange  for  £250.  One  of  such  acceptances  matured 
shortly  after  the  testator's  death  and  was  met  by 
Seddcm.  It  appeared  that  the  company  never  owned 
■ny  property  or  any  assets,  and  the  shares  were 
worthless.  Seddon  contended  that  the  consideration 
for  the  bills  wholly  faUed.  He  declined  to  meet  the 
other  bill,  and  the  executors  threatened  to  sue  him 
thereon.  No  offer  was  made  by  Seddon  to  return  the 
shares  until  December,  1898.  Seddon  claimed  that 
the  testator  was  at  the  time  of  his  death,  and  that  his 
estate  was  still,  indebted  to  him  for  £250  money 

(a.)  Beported  by  Baleoh  B.  Phillpotts,  Esq., 

Barrister-at-Law. 


tbit  without  the  consent  of  the  plaintiff,  which  con- 
sent, of  course,  is  not  forthcoming.  On  that  ground, 
so  far  from  defendants  being  under  the  protection  of 
the  Act,  the  Act  saves  the  plaintiff's  rights.  Beyond 
that  there  is  the  other  point,  which  has  been 
raised  by  the  plaintiff's  counsel,  that  there  is  no 
power  under  the  Act  to  do  the  thing  which 
the  defendants  are  doing.  The  defendants  are 
iceking  to  interfere  with  the  plaintiff's  common  law 
right,  and  there  is  no  statutory  power  which 
anthorizes  them  to  do  that.  The  common  law  right 
seems  to  me  to  be  unaffected  by  the  statute. 

The  result  is  that  in  my  opinion  the  plaintiff  is 
entitled  to  the  injunction  whidi  he  ashs  for,  and  to 
the  costs  of  the  action,  with  the  exception  I  have 
already  mentioned.  If  I  properly  could  (seeing  that 
I  can  only  give  the  plaintiff  the  costs  of  the  whole 
action  in  the  ordinary  way  as  between  party  and 
party),  I  should  wish  to  set  off  the  costs  taxable  in 
the  same  way,  but  the  Legislature  has  thought  fit, 
and  far  be  it  from  me  to  say  unwisely,  that  when  a 
pnhUc  body  is  attacked  then  the  costs  shall  not  come 
ontof  the  funds  or  other  property  which  the  pub'ic 
body  holds  for  the  public  but  that  they  shall  come 
out  of  the  unsuccessful  parties'  x>ockets. 

The  plaintiff,  therefore,  is  entitled  to  an  injunction 
and  the  costs  of  the  action  as  between  party  and 
parfy,  the  defendants  to  have  the  costs  as  between 
solicitor  and  client  on  the  question  of  prescription. 

The  injunction  will  be  to  restrain  the  defendants 
from  causing  a  diminution  in  the  flow  of  water  of  the 
stream  by  supplying  water  to  their  district. 

Solicitors,  Hamlin,  Orammer  <fe  Hamlin,  for  Carter, 
Mostyn,  Jlvheris,  Vincent,  <fe  Co.,  Carnarvon;  Rohins, 
Billing,  <fc  Co.,  tor  Morris  Owen,  Carnarvon. 


paid,  and  in  the  alternative  he  claimed  £250  damages. 
The  master  had  not  allowed  the  claim  on  the  groimd 
that  acceptance  of  the  shares  formed  consideration, 
and  that  according  to  the  authorities  damagfs  for 
misrepresentation  would  not  lie  after  the  wrongdoer's 
death. 

Borthwick,  for  the  claimant. — The  maun  actio 
personalis  moritur  cum  persona  does  not  apply  if  it 
can  be  shown  that  the  loss  to  my  client  arising  from 
the  misrepresentations  of  the  testator  has  increased 
the  testator's  estate :  Peek  v.  Ourney,  22  W.  B.  29, 
L.  R.  6  H.  L.  377 ;  Phillips  v.  Homfray,  32  W.  B.  6, 
24  Ch.  D.  439. 

Levett,  Q.C,  hud  F,  Thompson,  for  the  defendants, 
— The  test  to  apply  is,  could  the  claimant  have 
brought  an  action  for  assumpsit  during  the  testator's 
lifetime  ?  In  this  case  he  could  not,  and  therefore  he 
cannot  now  sue  the  executors :  Archer  v.  Bamford,  3 
Stark.  175.  He  cannot  sue  executors  for  unliquidated 
damages.    His  proper  remedy  was  rescission. 

BoMER,  J. — It  is  important  to  bear  in  mind  what 
is  the  nature  of  the  claim  before  me.  It  is  a  claim 
for  damages  suffered  by  the  claimant  by  reason  of  his 
being  induced  by  misrepresentation  of  the  testator  to 
buy  shares  belonging  to  the  testator  in  a  limited 
company. 

It  is  not  a  claim  for  rescission  of  the  contract.  The 
claimant  has  retained,  and  still  retains,  the  shares, 
and  so  far  as  appears  he  has  never  repudiated  the 
contract  either  during  the  lifetime  of  the  testator  or 
since.  Notwithstanding  the  lapse  of  time  and  change 
of  circimistances,  it  is  conceivably  possible,  though 
not  very  probable,  that  even  now  the  claimant  would 
be  in  a  position  to  repudiate  the  contract,  and  on  that 
footing  recover  back  the  price.  But  I  am  satisfied 
that  a  claim  of  that  kind  was  not  the  one  made  before 
the  master,  or  adjourned  to  me  for  decision,  or  which 
the  respondents  were  or  are  now  asked  to  meet. 

It  is  true  that  in  the  claimant's  affidavit  he  speaks 
of  the  consideration  for  the  payment  of  the  purchase 
price  having  wholly  failed.  It  is  dear  that  what  he 
means  is  that  the  shares  eventually  proved  to  be 
worthless,  and  certainly  the  respondents  were  never 
given  to  understand  by  the  claimant  that  he  claimed 
damages,  but  only  to  repudiate  the  contract,  other- 
wise they  would  have  had  the  opportunity  of  saying 
that  through  the  delay  of  the  purchaser  in  repudiating 
the  contract  or  change  of  circumstances  he  is  not 
now  in  a  position  to  repudiate  the  contract. 

I  therefore  proceed  to  deal  with  the  case  as  being 
at  present  one  only  for  damages,  but  should  the 
claimant  desire  to  make  a  claim  on  the  other  footing 
I  will  give  him  an  opportunity  of  doing  so,  reserving 
all  question  of  costs  hitherto  incurred.  DeaJing  solely 
with  the  claim  for  damages  it  is  one  for  unliquidated 
damages,  and  not  less  so  because  the  claimant  seeks  to 
establish  that  the  damage  is  the  full  amount  of  the 
contract  price.  Now,  can  such  a  claim  be  brought 
against  the  legal  personal  representatives  of  the 
te!>tator.  I  think  not.  In  my  opinion  the  principle 
applies  actio  personalis  moritur  cum  persona,  the  case 
not  falling  within  any  statutory  or  other  exception 
to  the  rule.  It  was  suggested  that  the  case  was 
excepted  from  the  rule  because  the  testator  obtained 
from  the  claimant  the  price  of  tlie  shares  by  reason  of 
the  fraudulent  misrepresentation.  But  this  sug- 
gestion is,  in  my  judgment,  based  on  a  misappre- 
hension of  the  princix)le  on  which  the  court  acts  in 
these  cases.  If  the  claimant  was  suing,  or  was  entiUed 
to  sue,  on  the  footing  that  the  price  paid  for  the  shares 
was  still  the  claimant's  property,  then  I  agree  that 
the  rule  does  not  apply:  see  Phillips  v.  Homfray, 
32  W.  B.  6,  24  Ch.  D.  439,  where  the  limits  of  thenUe 
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are  examined ;  on  the  other  hand,  if  the  daimant  can 
only  sne  for  nnliquidated  dtftmages,  then  the  rule 
ap^es :  see  Kirk  v.  Todd,  31  W.  B.  69,  21  Gh.  D. 
484,  at  p.  488,  where  Jessel,  M.R.,  obseryes:    ''As 
I  understand  the  rule  at  oomtnon  law  it  was  this, 
you  could   not   sue   executors    for   a   wrong    com- 
mitted by  their  testator,  for  which  you  could  only 
recover  unliquidated  damages  " ;  and  see  the  judg- 
ment of  the   m<ijority  of  the  Court  of  Appeiehl  as 
delivered   by   Bo  wen,  L.J.,  in  Phillips  v.  Homfray 
at  p.  454,   where  he  states:    ''The  only  cases  in 
which  apart  from  questions  of  breach  of  contract, 
express  or  implied,  a  remedy  for  a  wrongful  act  can 
be  pursued  against  the  estate^  of  a  deceased  person 
who  has  done  the  act  appear  to  us  to  be  those  in 
which  property,  or  the  proceeds  or  value  of  property 
belonging  to  another,  have  been  appropriated  by  the 
deceased  person  and  added  to  his    own  estate    or 
moneys.    In  such  cases,  whatever  the  original  form 
of  action,  it  is  in    substance   brought   to   recover 
property  or  its  proceeds  or  value,  and  by  amendment 
could  be  made  such  in  form  as  well  as  in  substance. 
In  such  ca^es  the  action,  though  arising  out  of  a 
wrongful  act,   does  not  die  wiUi  the  person.    The 
property  or  the  proceeds  or  value  which  in  the  life- 
time of   the  wrongdoer  could  have  been  recovered 
from  him  can  be  tiuced  after  his  death  to  his  assets 
and  recaptured  by  the  rightful  owner  there.    But  it 
is  not  every  wrongful  act  by  which  a  wrongdoer  in- 
directly benefits  mat  falls  under  this  head,  if  the 
benefit  does  not  consist  in  the  acquisition  of  property 
or  its  proceeds  or  value.    Where  there  is  nothing 
among  the  assets  of  the  deceased  that  in  law  or  inequity 
belongs  to  the  plaintiff,  and  the  damages  which  have 
been  done  to  him  are  imliquidated  and  uncertain,  the 
executors  of  a  wrongdoer  cannot  oe  sued   merely 
because  it  was  worth  the  wroogdoer's  while  to  commit 
the  act  which  is  complained  of,  and  an  indirect  benefit 
ma^  have  been  reaped  thereby." 

The  question,  then,  that  I  have  to  consider  in  the 
case    before    me  narrows  itself    to  this:    Can   the 
claimant,  while  retaining  the  shares  purchased,  and 
while  not  in  a  position  to  insist  upon  repudiation  of 
his  contract  under  which  he  purchased  the  shares, 
sue  for  the  purchase-mon^  at  law  as  remaining  his 
own  property  by  reason  of  the  fraud  which  induced 
the  contract  r    In  my  opinion  dearly  not ;  he  can  not 
so  sue.    See,  for  example,  the  judgments  in  Campbell 
V.  Fleming,  1  A.  &  E.  40,  where  it  is  pointed  oat 
that  in  such  a  case  the  purchaser,  to  be  able  to  sue 
for  the  purchase-money,  must,  at  the  time  of  dis- 
covering the  fraud,  elect  to  repudiate  the  transaction. 
If  for  any  reason  the  purchaser  is  not  entitled  to 
insist  on  rescission  of  the  contract  he  cannot  sue  for 
the  purchase-money,  and  can  oidy  sue  for  damages 
in  an  action  of  deceit :  see  Clarke  v.  Dickaon,  E.  B.  & 
E.,  148, 6  W.  B.  C.  L.  Diff.  21.    In  the  case  before  me, 
as  already  pointed  out,  the  daim  has  not  to  be  treated 
as  one  for  rescission.    It  is,  in  fact,  at  present  a  daim 
for  damages  for  the  deceit,  and,  as  aueady  pointed 
out,  is  legally  one  for  unliquidated  damages.      It  is  a 
fallacy  for  tiie  claimant  to  suppose  that  his  claim 
becomes  less  one  for  unliquidated  damages  because 
he  hopes  to  establish  that  the  measure  of  his  damages 
is  the  contract  price  he  paid.    Still  less  can  he  say  if 
he  is  not  in  a  position  to  insist  on  rescission  of  his 
contract  that  the  purchase  price  he  paid  is  his  property 
because  it  equals  the  amount   of    damage   he  has 
sustained. 

Solidtors,    Oldham,    CUMum,   <fi*    Co;    Orowdere, 
Vizard,  &  Oldbum, 
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Edwabdb  v.  Pxtrnall  and  Othbrs.  (a.) 

Weighta  and  meaeures—Sale  of  coal— Weight  tided  or 

note— Weights  and  Meaeures  Act,  1889  (52  &  53  Firf. 

c.  21),  0.  21. 

Section  21,  tub-section  1,  of  the  Weights  and  Mmwu 
Ad,  1889,  mads  that,  ''where  any  qvaniii^  of  ml 
exceeding  two  hundredweight  is  delivered  by  mtm  of 
any  vehicle  to  a  purchaser,  the  seller  of  the  coal  sM 
therewith  deliver  or  cause  to  be  delivered  .  .  .  to  tt« 
purchaser  or  his  servant,  before  any  of  the  cad  is  n»r 
loaded,  a  ticket  or  nott  according  to  the  form  »  ik 
third  schedule  to  the  Ad  ..."  ,       ^.     • 

A  penalty  for  non-compliance  with  the  MCtuw  u 
provided  by  sub-sedion  2. 

Section  22,  sub-sedion  1,  emuts  that,  where  «cA  wU 
is  conveyed  for  delivery  in  bulk,  the  seller  shaUametU 
weight  of  the  coal  and  the  vehicle  containing  ittok 
prtinously  ascertained  by  a  weighing  machtM  dsig 
stamped,  being  on  or  near  to  the  place  from  which  tis 

coal  is  brought.  ^    ■,     .  u 

A  quantity  of  coal  exceeding  two  hundredwetgn  wm 
conveyed  for  delivery  on  sate  in  bulk  in  a  vehicle  hdrng- 
ing  to  the  seller.  The  coal  and  vehicle  were  weighed  b$ 
the  sdler's  servant  and  the  purchaser's  servant  <m  s 
weighing  machine  on  the  purchaser's  premises,  md  a 
tickd  in  the  form  given  in  the  third  schedule  of  the  Ad 
was  filled  in  by  the  purchaser's  servant  at  the  regual  of 
the  seller's  servant.  . 

Before  delivery  of  the  coal  was  accepted,  or  any  fmj 
it  was  unloaded,  the  tickd  was  delivered  by  the  sdkfi 
servant  to  another  servant  of  the  purchaser. 

Held,  that  the  seller,  having  complied  with  the  «jwfe- 
ments  of  sedion  21,  sub-sedion  1,  uhis  not  lioMt  to  a 
penalty  under  sub-sedion  2. 

Case  stated  by  the  jujstioes  of  the  ooonty  of  Dews- 

An   information  was  preferred  by  the  appdtaat 

against  the  respondents  charging  them  with  sellins 

coal  without  complying  with  the   requiremOTb  (tf 

section  21  o!  the  Weights  and  Measures  Act,  1889. 

The  respondents  were  coal  merchants  o^nT^^  ^ 
business  at  Exeter  and  had  been  in  the  habit  of 
supplying  coal  to  the   Devon   County  Asylum  ^ 

Exminster.  ,  . 

On   the   14th    of    June,    1898,    at    the   reqwK 
of  the  committee  of  the  asylum,   the  respondiiito 
sent  to  the  asylum  1}  tons  of  coal  in  bulk  in  one  of 
their  own  vdiides  in  charge  of  one  of  their  cuteifc 
On  arriving  at  the  asylum  the  coal  and  the  vehw 
were  weighed  by  the  respondents'  carter  and  by  the 
storekeeper  of  the  asylum  upon  a  weighbndge  wj 
stamped    and     certified    which    belonged   to    the 
asylum.      This   was   done   in  accordance  ™ J* 
arrangement  previously  made  between  the  respoi^ain 
and£e  committee  of  the  asylum.    The  respooasat* 
carter  carried  a  book  of  forms  prepared  in  aooorasnes 
with  the  form  in  Schedule  nL  of  the  Act.    At  to 
request  the  storekeeper  filled  in  one  of  the  lonns  w^ 
the  weight  of  the  coal  and  vehide  and  the  ^•'•^•ijP 
of  the  vehide  and  the  net  vraight  of  the  coel.    » 
ticket  was  then  torn  out  of  the  book  and  delivsted  tjr 
the  carter  to  one  of  the  servants  of  the  asyinuL™ 
this  was  done  ddiveary  of  the  coal  was  not  aooeplwi 
nor  was  any  part  of  it  unloaded.  , 

The  justices,  hddinsr  that  the  ticket  waa  m  m 
form  in  Schedule  in.,  dismissed  the  informatioa. 

Section  21  (1)  of  the  Weights  and  Meamirss  Act, 
1889,  is  as  follows :  •*  Where  any  quantity  of  oosl  ex- 
ceeding two  hundredwwght  is  delivered  by  meMM  « 
any  vdiide  to  a  pnidiaeer,  the  seller  of  the  coal  shsu 

(a.)  Eeported  by  C.  G.  Wilbraham,  Esq., 
^  at-Law. 
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Ihstwith  deliver,  or  canae  to  be  delivered  or  to  be 
nt  bf  post  or  ofherwiM,  to  tfae  pnrahuer  c»  to  ibif 
MTact,  before  any  part  of  the  coal  ia  unloaded,  % 
ticket  or  note  according  to  the  form  in  the  third 
Bhedole  to  the  Act,  or  accordiog  to  a  form  to  the  like 
Act." 

Snb-tectioik  2  ia  m  followa :  "  If  default  ia  mad^  in 
nmplying  with  the  wquirementi  of  thia  section  with 
nqiMt  to  the  delivery  or  aending  of  a  ticket  or  note 
lot  deEvery  to  the  purohaaer,  or  if  the  qoantity  of 
cod  diUvered  ia  lees  than  the  qoaatitf  expreaaed  in 
tlie  licket  or  note,  the  aeller  of  the  oosl  ahall  be  liable 
to  (  flue  not  exceeding  five  pounda." 

Section  22,  lub-section  1,  provides:  "  Where  any 
qnulity  of  coal  exoeedinK  two  hundredweight  ia 
amrejed  for  delivery  on  lale  in  a  vehicle  in  bulk,  the 
lelkr  of  the  coal  shall,  unleaa  the  vehicle  is  provided 
ty  the  porchaaer,  cauae  the  weight  of  the  vehicle,  aa 
nil  u  of  the  coal  oontained  therein,  to  be  previonaly 
•MErtuned  by  a  weighing  inatnunent  stamped  by  the 
iHpedor  of  wetghta  and  meainrra,  and  b^g  on  or 
near  to  Uie  place  from  which  the  coal  ia  brought, 
■nd  ihatl  from  time  to  time  caoae  the  tare  weight 
af  the  vehicle  to  be  marked  thereon  in  auch  manner 
Htlie  local  aathority  approve." 

Met,  Q.O.  [Kertif  with  him),  for  the  appellant.— 
Bectioo  22,  anb-aeotiona  1  and  2,  ought  to  have  been 
ramplied  with.  The  partioalarB  ought  to  have  been 
Bitmd  on  the  ticket  by  the  dufandanta  or  their 
■rmnt,  and  the  ooal  and  vehicle  ought  to  have  been 
nighed  on  or  near  the  place  from  which  it  was 
Inught,  not  on  the  por^iaaer'a  premieee.  These 
nqoiiements  not  having  been  uomplied  with,  the 
ticket  was  not  such  a  ticket  as  was  required  fay 
Hstico  21.  KnowUa  v.  Sinclair,  48  W.  B.  18S,  77 
L,  T.  Bep.  624,  ia  in  point. 

Foott,  Q.O.,  foe  the reepoadent. — The  ticket  handed 
ky  the  respondent's  carter  to  the  servant  of  the 
pnrdustt  ia  in  the  form  given  in  Schedule  III. ,  and 
an  the  other  requirements  of  aeotion  21  have  been 
eonplied  with. 

IiiWHASCB,  J.— The  magistrates  were  right  In 
Boat  cssea  it  is  the  right  thing  to  weigh  the  ooal  in 
Ibeyardfrom  which  it  ia  brooght.  In  ninety-nine 
CMei  out  of  a  hundred  it  is  weighed  at  the  yard 
btcaose  there  are  no  weighing  machines  elsewhere. 
In  yards  where  there  is  no  weighing  machine  it 
would  be  neceeiary  to  send  the  coal  to  be  weighed  at 
s  public  weighing  machine.  The  object  of  the  Act 
ii  to  jsoteot  purchasers,  and  not  to  protect  aellere 
agaiuit  their  servants. 

CRAJniEu:.,  J.— I  think  that  the  magiatrates  were 
ligbt.  Tha  proceedings  were  taken  under  section 
SI.  All  the  reqniremeuta  of  that  section  have  been 
ttnopKed  with.  But  aomething  is  supposed  to  have 
been  laid  down  in  Knmiilts  v.  iStnciatr  which  is  said 
to  be  in  point.  It  was  argued  in  that  case  that  the 
ticket  must  ehow  the  osrrect  weight  if  the  ooal  at  the 
time  ol  delivery  and  not  at  some  previous  time.  But 
the  Donrt  said  that  the  ticket  must  contain  a  state- 
■wut  of  ths  'weight  at  some  previous  weighing.  That 
easH  was  dodded  under  section  22. 

In  thin  case  all  the  ticket  had  to  show  was  the 
weight  at  the  last  place  of  weighmg.  That  was,  in 
the  preamt  iuetonoe,  tbe  weighing  machine  belonging 
to  tbe  porobasna.  The  proaecutiun  was  misconceived 
b  consequenoe  of  a  misunderstandiDg  of  Knoiolav. 
Biwiair. 
Appeal  diimiased, 

Solicitore  for  the  appellant,  Ford,  Lloyd,  i£  Co.,  for 
Uieidmore,  Bxetsr. 

ScdkJtora  for  tbe  respondent,  Coode,  Kingdon,  tfi 
CU(on,for  ^.  E.  H.  OrtAard,  Exeter. 


Q.  B.  Div.  ) 

(Wnisand  Bruce,  JJ.)  f 
Ubtted   BBALizanoir   Co.    (Lr 

V,  Tee  CoioiisBioHBBB    of 
(SttpondmU).  (a.) 
Iniand    revenat — Stamp    duti/ — A 

Agreement    under    aeal     to    exet 

rtqairtd— Stamp  Act,  1891  (54 

S.  86,  SchtdaU  I. 

By  an  instrument  undtr  »eal  a 
eoaaideratitm  of  a  sum  o/mottey  i 
bv  a  building  loa'ety,  to  exnilie,  vh 
the  eoriety,  a  mortgage  or  charge  of  t 
in  certain  landt  in  tuch  form  a>  the 
to  secure  the  repayment  of  the  ti 
inttrtit ,-  and,  by  the  tiimt  initr, 
agreed  to  pay  interest  on  the  sum  a 
nimt,  and  appointed  a  person  receif 
profits  nf  the  lands  so  long  as  any 
to  the  soeitty,  such  receiver  not  to 
default  had  been  made  in  payment 
principal  and  interest. 

Held,  that  the  instrument  was 
"  covenant "  within  the  meaning  of : 
and  UKU  chargeable  with  ad  valores 
"  Mortgage,  Bond,  Debenture,  Cot 
schedule  to  that  Act, 

Cose  stated  by  the  Commia 
Bevenue  pursuant  to  section  13 
1891,  for  ite  opinion  of  the  court 
duty  chargeable  upon  an  instn 
behalf  of  the  appellants  to  the  c 
section  12  of  the  a^me  Act  for  thi 
doty  with  which  it  was  ohargeaU 

Tbe  inatmment  was  under  seal 
as  follows : 

' '  To  the  Liberator  Permanent  ] 
oiety. — ^Inoonsidcirationofthesaii 
this  day  advanoed  by  the  Li 
Building  Bodety  to  J.  W.  Hob) 
(hereinater  oalled  "the  compai 
whereof  the  oompany  hereby  aok 
pany  hereby  undertake  and  agi 
upon  by  the  society  to  execute  a 
oompany  a  mortgage  or  charge  of 
the  he»ditameniB  and  premises 
Gato-inansions,  Enightsbridga,  ii 
partionlarly  desoiibed  in  au  inden 
day  of  May,  1892,  and  made  bei 
of  the  one  part  and  the  Founder 
Tnut  (Limited),  of  the  other  part 
society  shall  reqaeat  to  aeoure  thi 
aaid  Biun  of  £373,374  15s.  7d.  an( 
of  £7  10a.  per  cent,  par  annum  pa] 
terly  instalments,  and  the  compan 
the  sooiety  that  until  payment  < 
£373,374  I5a.  7d.  they  will  pay  ii 
01  on  so  much  thereof  as  shall 
aforesaid,  and  the  company  hen 
George  Coldwells  or  auoh  other  p( 
may  hereafter  Bubstitut«  for  him 
rents  and  profits  of  the  said 
premises  so  long  as  any  money  i 
society  :  Provided  always  that  thi 
CuldweUa  or  auch  other  person  i 
appointed  shall  not  ^nter  posse 
a^M.  profits  unto  default  shall  be  : 
the  principal  moneys  and  interes 
within  fourteen  days  after  the  aai 
demanded.    In  witoeaa,  &o." 
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At  the  date  of  the  execution  of  the  iostrument  there 
was  a  legal  mortgage  and  also  an  equitable  mortgaja^e 
Bubsistxng  upon  the  Albert  Q&ie  property,  the  tiUe 
deeds  bemg  held  by  the  firsfc  mortgagee. 

The  oommissionera  were  of  opinion  that  the 
instrument  was  liable  to  duty  under  the  head, 
*'  Mortgage,  Bond,  Debenture,  Covenant  *'  in  the  first 
schedule  to  the  Stamp  Aot,  1S9L,  and  they  assessed 
the  duty  at  £466  15s.,  being  at  the  rate  of  2d.  6  i.  per 
cent,  upon  the  sum  of  £373.374  ISa.  7J.  thereby 
secured. 

By  the  first  schedule  to  the  Stamp  Act,  1891,  a^i 
valorem  duties  are  imposed  upon  a  *'  morcgage,  bond, 
debenture,  covenant  .  .  .  beiog  the  only  or 
principal  or  primary  security  (other  than  an  equitable 
mortgage)  for  the  payment  or  rep%yment  of  money,*' 
the  rate  of  duty  being  where  the  sum  secured  exceeds 
£300  2s.  6d.  for  e^ery  £I00  or  fractional  part  of  £100 
of  the  amount  secured.  The  schedule  also  contains 
the  heading  **  Covenant  for  securing  the  payment  or 
repayment  of  money,  or  the  transfer  or  retransfer  of 
stock." 

The  definitions  of  *'  mortgage "  and  "  equitable 
mortgage  "  in  section  86  were  also  referred  to. 

Pick/ord,  Q.C.  (ZZ.  S.  Theobald  with  him),  for  the 
appellants. — The  instrument  is  chargeable  with  a  duty 
of  10s.  only  as  a  deed ;  it  does  not  fall  under  the  head 
of  '*  Mortgage,  &c."  in  the  schedule  to  the  Stamp 
Act,  1891.  It  creates  no  present  charge  on  the 
property ;  it  contains  an  agreement  to  execute  such  a 
charge  if  required,  but  until  the  charge  is  required  to 
be  executed  the  instrument  doen  not  itself  operate  as 
a  charge:  Ex  parte  Izard,  22  W.  B.  342.  L.  B.  9  Ch. 
App.  271 ;  8hawY.  Foster,  20  W.  B.  907,  L.  B.  5  H.  L. 
321,  par  Lord  Cairns  at  pp.  339,  340.  Tne  appoint- 
ment of  a  receiver  does  not  make  the  instrument  a 
charge,  for  the  receiver  cannot  act  unless  default  is 
made  in  payment  of  principal  or  interest.  The 
instrument  contains  no  covenant  to  repay  money ;  it 
is  therefore  not  a  *'  covenant  for  securing  the  payment 
or  repayment  of  money  "  within  the  first  schedule. 

Sir  R.  B.  FirOay,  S.G.  (Danckwerts  with  him),  for 
the  respondents. — The  instrument  is  a  "mortgage" 
within  the  meaning  of  the  Stamp  Act,  1891.  It  falls 
within  the  definition  in  section  86  (1),  as  being  "a 
security  by  way  of  mortgage  for  the  payment  of  a 
definite  and  certain  sum  of  money  advanced."  It  is 
an  agreement  to  execute  a  legal  mortgage,  and 
creates  a  present  charge.  If  it  were  under  hand  only 
it  would  be  an  "  equitable  mortgage  "  within  section 
86  (2),  and  chargeable  at  the  rate  of  6d.  per  cent, 
only ;  but  being  under  seal  it  falls  within  section  86 
(1).  There  is  no  real  distinction  between  a  mortgage 
and  a  charge,  except  as  to  the  modes  of  enforcing  the 
lender's  rights.  The  provision  that  the  borrower 
shall^  execute  a  mortgage  on  demand  does  not  prevent 
the  instrument  from  creating  a  present  charge,  and 
here  the  intention  to  create  a  present  charge  is 
apparent.  The  following  cases  are  authorities  for  the 
contention  of  the  Crown :  Hepworth  v.  Hill,  10  W.  B. 
477,  30  Beav.  476;  Dighton  v.  Withers,  31  Beav. 
423 ;  Heath  v.  Pugh,  29  W.  B.  904,  6  Q.  B.  D.  345, 
30  W,  B.  553,  7  App.  Cas.  235 ;  Cradock  v.  Scottish 
Provident  Institution,  63  L.  J.  Ch.  15,  70  L.  T.  Bep. 
718;  In  re  Hurley's  Estate,  [1894]  1  Ir.  B.  488; 
Attomey^Oeneral  v.  Worrall,  43  W.  B.  118.  [1895]  1 
Q.  B.  99 ;  City  of  London  Brewery  Co,  v.  T/te  Com- 
missioners of  Inland  Bevenue,  ante  p.  216,  [1899]  1 
Q.  B.  121.  in.  any  case  the  instrument  is  a  "  covenant 
for  securinff  the  repayment  of  money,"  and  is  there- 
fore, according  to  the  first  schedule,  chargeable  as  a 
mortgage.    It  is  also  a  debenture. 

Pickford,  Q.C»,  replied. 


Wills,  J. — ^I  think  it  is  clear  that  the  Crown  is 
entitled  to  our  judgment.    I  do  not  propose  to  go 
minutely  through  the  series  of  cases  which  have  heea 
brought  before  us,  because  I  think  it  is  much  mors 
satisfactory  that  we  should,  if  we  can,  extract  a  dear 
principle  from  the  decisions  rather  than  undertake 
the  task  of  commenting  upon  each  case  and  the  ex- 
pressions of  individual  judges  in  it.    I  agree  that  the 
real  question  here  is  whether  the  instrument  in  qoes- 
tion  was  intended  to  give  an  immediate  charge.   With 
respect  to  the  difference  between  "  mortgage"  and 
"  charge,"  the  cases  cited  by  the  Solicitor-General, 
and  particularly  that  of  Heath  v.  Pagh,  have  satisfied 
me  that  there  is  no  distinction  to  be  drawn  between 
'*  mortgage  "  and  "  charge  "  except  in  respect  to  ths 
machinery  by  which  each  is  enforced.    A  "mort- 
gage "  is  a  charge  enforceable  by  machinery  more 
beneficial  to  the  person  who  lends  the  money  and 
is  entitled  to  the  benefit  of    the    mortgage   then 
the  machinery  by  which  a  charge  can  be  enforced. 
It  is  plain,  I  think,   from  the  cases  to  which  «tiie 
Solicitor  -  General    called   our   attention,    that  the 
inti eduction  ioto  an  instrument  of  a  provision  that  a 
demand  or  request  shall  be  one  of  the  preliminaries  to 
the  obligation  to  execute  a  deed,  does  not  determine 
the  question  whether  the  instrument  creates  a  present 
charge  or  not.  That  question  is  to  be  decided  upon  per^ 
f  ectly  diff*'rent  considerations.   If  an  intention  to  give  a 
present  charge  can  be  collected  from  the  instrument, 
the  introduction  of  such  a  provision  does  not  make  it 
the  less  a  present   charge;   it  is  only  part  of  the 
machinery  by  which  the  obligation  which  ^ects  that 
charge  shall  be  carried  out.    If,  on  the  other  hand,  no 
intention  to  constitute  a  present  charge  can  be  col- 
lected from  the  instrument  itself — as  none  oonid  in 
Sfiaw    V.    Foster — then    the    introduction    of  words 
requiring  that  there  must  be  a  demand  or  request  to 
execute  a  deed  is  material,  because  until  the  demand 
has  been  made,  upon  which  alone  the  obligatioa  to 
create  anything,  or  the  fact  of  the  creation  of  any- 
thing, in  the  nature  of  a  charge  must  depend,  the 
condition  upon  which  a  charge  comes  into  existenoe 
is  not   satisfied.      The  question,  therefore,  in  this 
case  is    whether  the  parties  intended  that  the  in- 
strument    should     create    a    present    charge.      I 
think  it  cannot  be  •entirely  left  out   of  conmdera- 
tion  that  the  instrument  hore  is  the  only  seoaiity 
given  for  a  sum  of  over  £370,000.      To  begin  with 
it  is  a  startling  proposition  that  such  a  tarn  was 
intended  by  the  parties  to  be  advanced  without  any 
present  or  immediate  security  being  given — wxthoat 
any  charge  which  would  prevent  the  property  from 
being  misapplied,  and  the  whole  of  the  large  som 
advanced  from  being  lost.    Unless  there  is  something 
to  indicate  that  the  words  importing  that  the  further 
instrument  to  be  executed  is  only  to  be  exeooted  on 
demand  are  meant  to  postpone  the  creation  of  the 
charge,  the  natural  inference,  and  especially  bo  where 
a  very  large  sum  is  advanced,  would  be  that  the 
parties  intended  that  there   should    be   a  presen^ 
operative  security  given  for  the  repayment  of  the 
money.      It  was    argued  for    the   appeUants   that 
the  instrument  before  us  was  in  effect  only  a  oove- 
nant  to  give  a  charge,  and  that  where  there  is  a 
covenant  simply  to  give  a   charge   it  is  a   strong 
proposition  to  say  that  a  charge  has  already  been 
created,  because  in  that  case  the  covenant  wonld  be 
to  give  that  which  had  already  been  given.     In  my 
opinion  that  argument  leaves  out  of  consideration  bosm 
very  material  words  in  the  covenant.    It  is  a  covenant 
not  merely  to  give  a  charj^,  but  to  give  a  charge  **iB 
such  form  as  the  society,"  who  advanced  the  mon«y, 
*'  shall  request."    Those  words  supplv  a  reason  why, 
there  being  a  present  charge  created,  the  obligatioa 
to  execute  a  deed  should  be  imposed.    It  i«  impoBsd 
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fa  ihe  protection  of  the  persoDB  who  have  ftdvanoed 
tbe  money,  in  order  to  enable  them  to  perfect  their 
cbugr,  and  make  it  more  operative  hy  iniertdog;  anv 
firtbtr  protective  provinocs  which  Uey  may  tbink 
ntctmry.  I  tbink,  therefore,  tbat  Uie  atiiig  ia 
tikcD  oot  of  the  BTgament  that  tbia  inBtrumeot  ia 
DHvly  a  covenant  to  create  a  charge.  Further, 
hokmg  at  the  whole  of  the  imstxument,  I  cannot  help 
thiskiDg  that  the  provision  for  the  immediate 
ippointinent  of  a  receiver  ia  important,  and  indicates 
the  intention  to  create  a  present  charge,  although  no 
doabt  the  provision — an  ordinary  one  in  a  reooiver- 
■hip  deed — that  the  receiver  shall  not  inttitfere  unless 
lli«  money  haa  been  demanded  and  not  paid  renders 
Uwvgoment  of  less  strength  than  in  a  case  where  a 
ncdver  is  appointed  without  that  qualification,  as  in 
Cndock  V.  StotUgh  Provident  Inatiliition. 

For  these  reasons  I  come  to  the  oonalusion  that  this 
iHtnunent  is  a  mortgage  ;  it  is  an  equitable  mort- 
gige,  and  one  which  does  net  fall  within  the  definition 
ii  rab-seotion  2  of  section  36.  It  ia,  therefore, 
nbject  to  the  duty  which  the  commissioners  have 
bad. 

fiuf,  if  I  am  wrong  in  the  view  which  I  have 
•tsted,  there  is  another  view  wbicb  appear*  to  me 
equally,  if  not  more,  conclusive.  This  is  certainly  a 
mveoant,  and,  to  my  mind,  it  is  "a  covenant  for 
KcnriDg  the  payment  or  repayment  of  money."  In 
thii  case  it  is  for  the  repayment  of  the  money 
■dvauced.  There  is  no  otb«r  aeonrity  for  the  repay- 
mmt  except  this  docueient,  and  it  would,  I  think,  be 
■n  citravegant  construction  of  the  phraseology  used 
if  one  were  to  narrow  die  meaning  so  as  to  nuike  the 
nprtsaion  a  mere  synonym  for  "a  covenant  to  re- 
pa;  tlie  money."     The  words  are  used  for  the  pur- 

Cof  creating  a  daty  in.  aid  of  the  revenue,  and  un- 
tbere  ia  some  obvious  reason — such  as  was 
painted  out  in  the  case  of  equitable  mortgagee 
Df  deposit  of  title-deeds — why  a  smaller  duty,  or  no 
dnty,  sboold  be  imposed  npon  one  deecription  of 
tabjeot-matter  rather  than  another,  I  cannot  con- 
ceite  why,  because  the  only  security  is  a  covenant 
to  do  something  which  will  effectually  protect  the 
nxmey,  that  covt-nant  is  not  a  covenant  in  the  nature 
of  a  primary  security  for  the  repayment  of  the  money 
jut  as  much  as  if  it  were  an  actual  covenant  to 
repay.  A  covenant  to  repay  would  probably  be 
vuadns,  or  comparatively  valueless,  and  it  seems 
to  me  an  eztravagent  proposition  to  eay  that  a  far 
moie  effectual  security— namely,  a  covenant  to  arsign 
property— ia  not  a  covenant  or  security  for  the  repaj- 


of  It 
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I  am,  therefore,  of  opinion  that  the  instrument  in 
qoeetion  falte  under  tbe  description  both  of  "mort- 
pfe "  and  of  "  covenant "  for  the  putpose  of  the 
Stuip  Act,  1891,  end  as  soob  is  liable  to  the  duty 
vhicfa  has  been  demanded  in  respect  of  it. 

Bbvce,  J. — I  am  content  to  rest  my  opinion  upon 
Qie  tingle  point  that  this  inslrmuent  is  a  covenant, 
beiog  a  security  for  the  repayment  of  money.  That 
i  is  a  oovenant  is  beyond  donbt,  and  it  seems  to  me 
■possible  to  contend  that  it  was  not  intended  to  he, 
■Dd  did  not  in  fact  operate  as,  a  security  for  the 
'epsyment  of  money.  It  was  contended  by  Ur. 
Elckford  that  it  did  not  operate  as  a  security,  because 
t  could  not  become  operative  as  a  charge  until 
lemand  was  made.  But  even  assuming  that  he 
rat  well  founded  in  that  oaut«ntion,  still  I  think  a 
Dvenant  that  givee  me  a  right  to  a  charge  on  my 
Baking  a  demand  for  tbe  charKe  is  Still  a  security, 
ths  very  oiroamstauce  that  I  have  a  oovenant 
lom  my  debtor  to  give  me  a  charge  if  I  demand 
i,  leven  tboagh  it  may  not  oonstitute  a  charge 
ntn    the    denumd    is    made,   yet    does   at    onoe 


operate  as  a  security.  The  right  that  I  possess  by 
virtue  of  the  oovenant  to  demand  a  charge  does  in 
itself,  I  think,  constitute  a  security.  Suppose  a  pro- 
missory note  payable  on  demand,  or  payable  fourteen 
days  after  demand,  to  be  deposited  for  a  loan,  ia  it  to 
be  said  that  that  promissory  note  wouldnot  constitute 
a  security  ?  I  think  that  such  a  document  as  that — 
a  mere  promise  to  pay  on  demand,  or  fourteen  days 
after  demand — woiud  constitue  a  security ;  and  much 
more  so  would  a  covenant. 

Judgment /or  tht  Crown. 

SolidtoTS  for  the  appellants,  Thwrne  &  Wel^ord. 

Solidtor  for  the  respondents,  Th<  Solicitor  of  Inland 
Revenue. 


(WiUs  and  Bruce,  JJ.)  / 
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Stylm  (Suetstok  of  Taxes)  {Apa^lanf)  v.  The 

BOCIBTY  OF  THE  UlDDLE  TEMPLE  [RetpondenU).  {».) 
Inland    Revenue  —  InhabiUid     houie     dutt/  —  Hall  — 

Library  —  Liability  to  be  aeseeied  —  48  Oeo.  3,  e.  53, 

Schedules.,  r.  5—IIouie   Tax  Act,   1831   (14  it   Id 

Vict.  c.  36),  (.   1. 

The  dining  hall  and  office*  of  the  Middle  Temple, 
which  are  uied  and  occupied  during  ifte  daytime  only,  iii 
which  no  one  lUepa  or  reiidei,  and  which  have  no  com~ 
munication  taith  any  premitee  in  which  anyone  tleepe  or 
retidee,  are  liable  to  inhabiltd  houte  duty,  at  coming 
within  the  vwdi  "  hall  or  <>^"  in  rule  5  of  Schedule 
B.  of  48  Qeo.  3,  c.  56;  but  the  library  is  not  n  "  hall" 
within  the  meaning  of  that  rale,  and  is  not  liable  to 
inhabited  houee  duty. 

Case  stated  by  the  Commissioners  for  the  General 
Purposes  of  the  Inoome  Tax  Acts  for  the  Division  of 
the  Middle  Temple  in  the  County  of  Middlesex. 

The  treasurer  of  the  Middle  Temple  appealed  to  the 
oommisdonera  against  an  assessment  for  inhabited 
house  duty  of  £1,130  [duty  £43  2e.  6d.),  made  on  tbo 
hall  and  offices  of  the  Middle  Temple  and  also  against 
an  aaaestment  for  inhabited  bouse  duty  of  £490  (duty 
£18  7s.  6d.],  made  on  tbe  liluary  of  the  Middle 
Temple  for  the  year  ending  the  3th  of  April,  1893. 

Tbe  Middle  Temple  ball  and  offioes  oonsist  of  a 
dining  hall  and  kitchen  for  the  use  of  the  members  of 
the  inn,  with  the  usual  ofSces,  rooms  for  the  use  of 
the  treaaurer  and  benchers,  and  two  rooms  fitted  ap 
and  used  as  leotura  rooms  f  oi  law  students. 

The  premiwB  are  used  and  occupied  during  the  day- 
time only  and  are  dosed  and  looked  at  nighL  No 
one  deeps  or  r«ddee  on  the  premises,  and  they  are  not 
used  or  furnished  as  a  dwelling-hoQse  or  provided 
with  any  sleeping  accommodation,  nor  do  they  com- 
municate in  any  way  with  any  apartments  oc  premises 
which  are  used  as  a  dwelling- bouse.  A  flreman  takes 
charge  of  the  premises  when  they  are  closed  at  night. 

The  library  is  a  separate  building  some  distance 
from  the  hall  and  offices,  and  is  used  during  the  day- 
time  by  the  members  of  the  inn.  A  librarian  and 
porters  attend  during  the  day,  but  at  night  the 
premises  are  always  closed  and  the  doois  kept  looked, 
and  no  one  remains  in  the  premises  or  in  any  room  or 
building  with  which  it  h 

The  treasurer  of  the  M 
under  the  above  oiroi 
premises  was  an  "  tnhi 
that,  as  no  one  resided  o 


'a.)  Reported  by  Sir 
Battisi 
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portion  of  thcon,  none  of  the  premiBes  were  assessable 
to  the  house  dnty  imposed  by  the  House  Tax  Act, 
1851  (14  &  15  Yict.  0.  36),  on  inhabited  dwelUaf?- 
honses ;  and  he  referred  to  the  judgments  of  Kelly, 
C.B.,  in  Biley  v.  Read,  27  W.  E.  414,  4  Ex.  D.  100, 
and  Wright,  J.,  in  Clifton  College  v.  TommoUy  44 
W.  B.  410,  [1896]  1  Q.  B.  432,  and  contended  that 
the  premises  in  question  were  used  oaly  for  the  pur- 
poses of  "education  and  sustentation "  under  the 
Charter  of  James  I.,  and  were  not  in  any  sense 
"  inhabited  dwelling-houses.*' 

The  surveyor  of  taxes  contended  that  the  premises 
were  liable  under  rule  5,  Schedale  B.,  of  48  Geo. 
3,  c.  55  (the  House  Tax  Act,  1808),  by  which  rule  it 
is  proyiied  that:  *' Every  hall  or  offije  whatever 
beloDging  to  any  person  or  persons,  or  to  any  body  or 
bodies,  politic  or  corporate,  or  to  any  compauy  thiit 
are,  or  lawfully  may  be,  charged  with  the  payment 
of  any  other  taxes  or  parish  rates,  shall  be  subject  to 
the  duties  hereby  made  payable  as  inhabited  houses," 
and  he  referred  to  the  decision  of  the  judges  in 
Scotland  in  Free  Church  of  Scotland  v.  Bain,  3 
Tax  Oas.  530,  the  premises  being,  as  was  admitted, 
chargeable  to  poor  rate. 

The  commissioners  were  unanimously  of  opinion 
that  the  library  was  not  assessable,  and,  by  a  majority 
of  two  to  one,  that  the  hall  and  offices  were  not 
assessable,  and  they  relieved  the  treasurer  in  both 
oases. 

The  Surveyor  of  Taxes  appealed. 

8irR»E,  Webster t  A,G,{Danckweri8  with  him),  for  the 
appellant. — ^The  assessment  was  made  under  rule  5  of 
48  Qeo,  3,  c.  55,  which  rule  is  still  in  foroe,  and  our 
contention  is  that  not  only  the  hall  and  offices  but 
the  library  also  come  within  the  words  **hall  or 
offioe  *'  in  that  rule,  and  are  liable  to  this  tax.  It  is 
contended  for  the  respondents  that  by  14  &  15  Yict. 
c.  36,  the  duty  is  imposed  upon  **  inhabited  dwelling- 
houses,"  whereas  the  duty  imposed  by  48  Qeo,  3,  o. 
55,  was  upon  *' inhabited  houses"  only,  and  that 
therefore  rule  5  no  longer  applies.  There  is  really 
no  difference  between  the  lancruage  used  in  the  Act 
of  1851  and  in  the  Act  of  1808.  In  the  Act  of  1851 
the  duty  is  imposed  on  "inhabited  dwelling-houses," 
and  in  the  Act  of  1808  the  duty  Ib  imposed  upon 
iuhabited  houses  "as  set  forth  in  the  schedule  6.." 
and  when  we  look  at  the  words  used  in  Schedule  B. 
we  see  that  the  words  used  are  "  inhabited  dwelling- 
house,"  so  that  the  subject-matter  of  taxation  in  each 
case  is  the  same — namely,  inhabited  dwelling-houses. 
To  bring  a  case  within  the  rule  it  is  not  necessary  that 
any  person  should  sleep  therein:  Free  Church  of 
Scotland  v.  Bain,  3  Tax  Cas.  530.  The  surveyor  of 
taxes  was  therefore  right  in  assessing  not  only  the 
hall  and  offices  but  the  library  also. 

Balfour  Browne,  Q.CiW.  Graham  wiihhxm),  for  the 
respondents. — By  the  House  Tax  Act,  1851  (14  &  15 
Yi^  c.  36),  the  duties  are  made  payable  upon  "  in- 
habited dwelling -houses"  only,  and  by  section  2  it  is 
declared  that  the  previous  rules  are  to  be  in  force 
only  with  regard  to  the  duties  "  hereby  granted  " — 
that  is,  upon  **  inhabited  dweUing-h  luses,"  and  oaly. 
in  so  far  as  they  are  **  consistent  with  the  express 
provisions  of  this  Act  '* — that  is,  only  with  regard  to 
**  inhabited  dwelling-houses."  The  duties  imposed 
by  the  Act  of  Geo.  3  were  duties  upon  **  inhabited 
honses  "  only,  and  lule  5  must  to  that  extent  be  taken 
to  have  beo)  repealed  by  the  Act  of  1851.  The 
contention  of  the  Crown  would  require  that 
the  word  "  dwelling  "  should  be  read  into  the  Act  of 
Gleo.  3,  A  house  cannot  be  an  inhabited  dwelling- 
house  unless  someone  sleeps  or  resides  therein :  Biley 
▼.  Bead,  Clifton  College  v.  Tompaon,  With  regard  to 
the  libiHry,  it  is  clearly  not  assessable,  as  it  would  be 


a  great  straining  of  lan^age  to  call  the  library  a 
"hall."  The  commissioners  were  therefore  right 
in  discharging  the  whole  assessment. 

Sir  R.  E,  Webster,  A.G.,  replied. 

Wills,  J. — In  my  opinion  the  Inland  Bevenae 
authorities  are  ri^ht  about  the  hall  but  wrong  about 
the  library.    Wiui  regard  to  the  hall  the  argament 
for  the  respondents  divides  itself  into  two  braajh«i. 
The  first  was  intended  to  show  that  there  isadii- 
tinction  between  the  language  used  in  48  Geo.  3.  e. 
55  and  that  used  in  14  ft  15  Yict  c.  36,  by  which  the 
then  repealed  tax  upon  inhabited  dweUing-houMi 
was  revived.    I  think  there  is  no  distinction  whaterer 
that  can  be  drawn  between  the  two.    The  distinctioii 
attempted  to  be   drawn  was  that  in  the  enactbg 
portion  of  the  la^-er  Act  the  words  "  inhabited  dwell- 
ing-house "  are  expressly  used  as  defining  the  subject- 
matter  of  taxation.     In  the  Act  48  Geo.  3  dtffdraat 
language  is  used,    which  appears  to  me   to  hafe 
identijally  the  same  meaning,  and  I  think  it  woold 
be  lamentable  to  give  effect  to  so  fine  a  distinctioa 
as  that  which  has  been  drawn.    The  language  used 
in  section  1   of  48  Geo.    3,  o.  55,  is   that  the  tax 
should  be  granted  on  *'  inhabited  houses  as  set  forth 
iu  the  schedule  marked  B.,"  and  when  we  turn  to 
the  sdiedule  we  find  that  the  (mly  duties  whioh  an 
imposed    are    upon    "inhabited    dweUing-hoasas.*' 
I    cannot   appreciate   the   distinction  between  the 
two    things.      It   is    a    mere    verbal    distinctioD, 
and  I    think    that   the  Act  14  &  15    ^ot  c.  36 
has  really  in  respect  of  this  matter  exactly  the  same 
operation  as  the  old  Act  48  Geo.  3.    Goming  to  tibe 
Act  14  &  15  Yict.  c  36,  the  powers,  proviaoos,  sal 
rules   with    reference   to   the    duties   on  inhahitBd 
dwelling-houses  as  set  forth  in  Schedule  B.  to  tiis 
Act  48  Geo.  3,  o.  55,  are  incorporated,  and  beoosofliii 
full  force  for  assessing,  raismg,  and  levying  ''the 
duties  hereby  g^ranted  "  ;  and  it  was  argoed  for  the 
respondents  that  as  the  "duties  hereby  granted "— 
that  is,  granted  by  the  14  &  15  Yiot.  c  36— were  by 
that  Act  14  &  15  Yict.  c  36,  limited  speofioally  to 
«  inhabited  dwelling  houses,"  therefore  these  daoHi 
iu  Schedule  B.  of  48  Geo.   3,  c.  55,  ooold  only  be 
repeated  so  far  as  they  are  necessary  for  raising  the 
duties  upon  inhabited  dwelling-houses.  In  my  opinioii 
the  duties  were  by  the  Act  48  Geo.  3  imposed  just  ai 
specifically  upon  inhabited  dwelltng-honses  as  they 
are  by  this  Ajct  of  1851.    No  one  can  doubt  that  in 
the  Act  of  48  Geo.  3  Schedule  B.  most  be  taken  in 
some  way  to  operate  upon  the  duties  which  were 
thereby  granted,  which  were  duties  upon  '*  inhahtfUd 
d  weUing-hottses  "  only.    When  we  come  to  rule  5  it  ii 
true  that  it  says  **  every  hall  or  office,  &o.,  shall  be 
subject  to  the  duties  hereby  made  payable  as  in- 
habited honses" — ^that  is  to  say,  as   if  they  wert 
inhabited  houses,  and  it  is  true  tiiat  the  coosteictija 
contended  for  by  the  Grown   does  require  tliffB  to 
insert  in  the  expression  ''inhabited  house,"  the  word 
"dwelling,"  and  to    say  that  "inhabited  house" 
there  means  "inhabited  dweUing-honse."    If  it  dois 
not,  then  in  my  opinion  there  is  not  any  "  dwelling** 
here,  and  this  could  not  in  ordinary  langoage  be  con- 
sidered as  a  dweUing-honse.    But  rule  5  must  h%«e 
been  intended  to    have   something  more  than  the 
extraordinarily  limited  operation  which  it  would  hafe 
if  the  contention  on  behalf  of  the  Middle  Temple  wen 
correct.    I  cannot  believe  it  was  intended  to  have  tiial 
limited  operation,  and  I  think  it  is  obvious  how  the 
expression  "inhabited  house"  came  in.    It  is  the 
expression  used  in  section   1  of  the  Act,  and  t6e 
draughtsman    of   the   rules  repeated   that   wiihoat 
repeating  the  other  expression  "  as  herein  set  forth." 
For  these  reasons  I  think  that  the  HLpiosniiMi  "in- 
habited house,"  where  H  oooum  in  mln  5,  xeaUj 
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meiOB  an  "inhabited  dweUing-house,"  whiob  is 
ihat  which  is  made  the  subject  of  taxation  by 
-die  Act.  Thongh  I  agree  that  every  tax,  if  it 
ii  to  be  snpported,  mnst  be  found  within  the  clear 
kngnage  of  an  Act  of  Parliament,  I  am  disposed 
to  repudiate  the  notion  of  there  being  an  artifloial 
distinction  between  the  rules  to  be  applied  to  a 
taxhig  Act  and  the  rules  to  be  applied  to  any  otiier 
Act.  It  is  abundantly  dear  that  under  rule  5 
"  inhabited  house  "  really  means  "  inhabited  dwelling- 
lioose,"  and  for  these  reasons  I  think  the  Crown  are 
light  with  regard  to  the  hall. 

With  regard  to  the  library  the  matter  stands  on 
s  very  different  footing.  A  library  is  a  perfectly 
well  known  thing  and  is  essentially  different  from 
a  Inll.  A  hall  is  generally  a  plaoe  which  is  used  for 
eome  business  purposes  connected  with  the  general 
objects  of  the  society  which  possesses  it,  whereas  a 
liraary  is  a  place  devoted  to  books,  reading,  and 
itady,  and  I  cannot  think  it  is  less  a  library  bdcaute 
ii  happens  to  be  structurally  such  a  biulding  as,  if 
it  itood  without  the  books  in  it,  would  be  naturally 
dfiicribed  as  a  *'  hall."  I  think,  therefore,  that  the 
taxaticMi  of  the  library  as  a  "hall"  or  "office"  is 
erroneous,  and  that  portion  of  the  appeal  of  the 
Grown  ought  to  fail.  The  other  portion  relating  to 
the  hall  ought  to  succeed,  and  as  each  side  has  suc- 
ceeded as  to  part  there  ought  to  be  no  costs  on 
either  side. 

BsucBy  J. — I  agree.  The  library  is  not  an 
"  mhabited  house."  It  is  not  an  *  *  inhalnted  dwelling- 
house,"  and  it  is  not  taxable  as  such  unless  it  is 
made  liable  by  the  words  of  rule  5  of  the  schedule 
of  48  Geo.  3,  or  in  other  words,  unless  it  can  be  said 
to  be  a  "  hall."  I  think  we  ought  not  to  extend  the 
meaning  of  the  word  "hall"  so  as  to  include  a 
bmlding  if  such  building  is  not  strictly  within  the 
meaning  of  the  words.  Though  I  feel  there  is  no 
gntA  distinction  between  "  h^  "  and  "  library,"  yet 
there  is  a  distinction,  and  if  "library"  does  not 
oome  within  the  word  "hall "  in  its  natural  meaning, 
we  ought  not  to  extend  the  meaning  of  the  word 
"hall"  to  it. 

Judgment  for  the  Crown  as  to  the  hall;  for  tfie  res- 
pendente  ae  to  the  library. 

Solicitor  for  the  appellant,  TTie  Solicitor  of  Inland 
Revenue, 

Bolioitors  for  the  respondents,  Parkf  NeUon,  ds  Co, 


acotttt  of  Appeal 


From  Chan.  Div.  'J  »        -,  <, . 

(lindley,  M.R.,  and  Kigby  and  5     t-^i;^;  \V  ,. 
VaughanWiUiams,t.Jj.)      j      ^eb.  11,  13,  14. 

£lu8  and  Othebs  V,  Duke  of  Bedfobd.  (a.) 

Practice — Parties — Joinder  of  plaintiffs — Class  actions 
— Common  ground  of  relief — Bights  in  market — 
B.  S.  C,  ord,  16,  rr,  1,  9. 

Where  certain  preferential  rights  are  alleged  to  have 
been  conferred  by  statute  upon  an  indefinite  class,  who 
daim  stu:h  rights  not  as  members  of  the  general  public, 
but  as  a  section  of  and  adverse  to  the  general  public,  then 
the  members  of  su4:h  a  statutory  class  possess  a  common 
interest  and  common  rights,  and  some  members  of  the 
doss  can  properly  bring  an  action  oti  behalf  of  themselves 

(a.)  Beported  by  J.  I.  SnBLiNa,  Esq.,  Barrister- 

at-Law. 


and  all  other  members  of  the  doss  to  maintain  such 
statutory  interest  and  rights. 

The  Attorney  ^General  is  a  proper  party  to  such  an 
action,  but  only  cls  representing  the  public  as  a  whole, 
and  not  the  statutory  doss, 

A  statutory  preferential  right  was  claimed  in  respect 
of  three  dosses  of  stands  <U  Covent  Garden  Market,  and 
it  was  sought  to  combine  the  three  daims  in  one  action. 

Held,  that  this  was  a  mere  matter  of  convenience,  and 
that  there  Ufas  nothing  in  the  law  to  make  it  necessary 
that  there  should  be  three  actions,  each  oonfmed  to  one 
dass  of  stands. 

Decision  of  Bomer,  J.  (ante,  p.  170)  (Yaughan 
Williams,  JmJ,,  dissentiente),  reversed. 

This  was  an  appeal  from  a  decision  of  Bomer,  J., 
(reported  ante,  p.  170). 

The  facts  are  fully  stated  in  the  report  of  the  case 
in  the  court  below  and  are  also  referred  to  in  the 
judgment  of  Lindley,  M.B. 

It  is  enough  to  say  here  that  by  the  Act  for  the 
regulation  of  Covent  Garden  Market  (9  Geo.  4,  o. 
cxiii.),  certain  stands  were  exclusively  appropriated 
for  the  reception  of  wagons  and  carts  belonging  to 
growers  of  nniit,  flowers,  vegetables,  roots,  and  herbs, 
at  tolls  or  rent  according  to  a  schedule,  and  such 
growers  were  to  be  deemed  to  be  persons  having 
preferential  rights  to  resort  to  such  stands  under  the 
provisions  of  the  Act. 

The  plaintiffiB  were  six  market  gardeners  who  sued 
on  behalf  of  themselves  and  all  oSier  such  growers  as 
aforesaid  for  a  declaration  that  the  defendant,  who 
was  the  owner  of  Covent  Gkirden  Market,  was  not 
entitled  to  exclude  them  from  the  preferential  rights 
conferred  by  the  Act.  They  alleged  that  they  had  each 
been  refused  stands  when  unlet  and  that  the  reason  of 
the  refusal  was  not  any  objection  to  anv  of  the  plain- 
tifEis  as  a  proper  tenant  but  that  the  defendant  had 
stated  it  to  l^  his  practice  not  to  let  such  stands  and 
had  denied  that  uie  growers  as  a  dass  had  preferen- 
tial rights.  They  also  claimed  to  be  repaid  oertain 
overcharges. 

The  defendant  took  out  a  summons  to  set  aside  the 
writ  and  idl  proceedings  in  the  action  on  the  ground 
that  the  plaintifb,  as  having  separate  and  distinct 
causes  of  action,  could  not  loin,  and  that  also  they 
could  not  as  private  individuals  sue  on  behalf  of  a 
class  of  the  public  in  respect  of  statutory  or  other 
public  rights.  Bomer,  J.,  held  that  the  growers  as  a 
dass  haa  not  any  proprietary  rights  in  respect  of  the 
market  under  the  provisions  of  the  Act  in  their  favour, 
and  that  such  right  whidi  the  growers  as  a  class  had 
thereunder  was  m  the  nature  of  a  public  right  which 
must  be  enforced  at  the  suit  of  the  Attorney- G(eneraL 
He  also  held  that  the  plaintiffs  had  not  and  did  not 
daim  any  right  to  rdief  "  in  respect  of  or  arising  out 
of  the  same  transaction  or  transactions,"  and  that 
therefore  the  six  several  claims  of  the  plaintiffs  as 
individuals  were  not  rightly  joined  under  ord.  16,  r.  1. 
An  order  was  made  in  accordance  with  the  summons. 

The  plaintiffs  appealed. 

Farwell,  Q,C,  and  J,  T.  Prior,  for  the  appellants. — 
The  short  point  is — the  growers  say  we  have  pre- 
ferential rights  under  the  Act  of  Parliament  (9  Gbo.  4, 
c.  cxiii.),  and  the  duke  says  you  have  no  such  rights. 
If  the  license  were  given  even  for  a  day  that  would 
be  sufficient  to  support  an  action  for  trespass.  Ord« 
16,  r.  I,  must  apply  to  such  a  case  as  this. 

They  referred  to  Temjmrton  v.  Bussdl,  41  W.  B.  321^ 
[1893]  1  Q.  B.  436;  Ellis  v.  Bridgnorth,  12  W.  B.  66, 
16  C.  B.  N.  8.  62 ;  Holf<yrd  v.  Bailey,  13  ft.  B.  426; 
8troud  V.  Lawson,  46  W.  B.  626,  [1898}  2  Q.  B.  44— 
and  other  cases  as  in  court  bdow ;  also  to  Attomeii^ 
General  v.  Brown,  1  Swans.  266.  rLnrDSiST,  M.B«» 
referred  to  Betts  v.  Thompson,  19  W.  B.  1098 ;  suh^ 
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nom,   Warrick  v.    QueerCs   College^    Oxford^  L,    B.   6 
Oh.  App.  716.] 

Leuett,  Q.C;  and  Gwynn  Javnes  {DanckwerU  with 
them),  for  the  defendant. — It  is  plain  from  the 
preamble  of  this  Aot  that  the  only  object  of  the  Act 
was  re-arrangement,  and  it  should  not  therefore  be 
construed  so  as  to  efiFect  any  alteration  of  rights. 
The  growers  only  have  the  rights  which  are  given 
them  by  the  Aot,  and  these  do  not  amount  to  more 
than  a  preferential  right  as  against  non-growers. 
They  got  no  proprietary  rights  at  aU  under  the  Act. 
We  stmmit  that  if  there  is  no  proprietary  right,  but 
only  a  right  in  the  nature  ox  a  public  riffht,  the 
action  must  fail.  In  all  cases  dted  on  behalf  of  the 
plaintifEs  some  right  of  property  had  been  acquired. 
Then  as  to  ord.  16,  r.  1,  we  submit  that  it  is  not 
enough  to  show  that  there  is  one  common  question  of 
law,  but  the  relief  claimed  must  arise  out  of  one 
transaction  or  a  series  of  transactions.  We  say  that 
the  plaintifGB  have  shown  no  connection  whatever 
between  Uiese  transactions.  Here  you  have  two 
distinct  actions — one  a  common   law   action  for  a 

Srivate  wrong,  and  the  other  an  equitable  action  for  a 
edaration  of  rights.  We  submit,  therefore,  that 
they  are  not  within  ord.  16,  r.  9,  because  the  only 
reason  tiiat  a  man  can  bring  a  representative  action 
is  that  he  represents  a  large  class,  while  the  only 
reason  that  he  can  bring  a  private  action  is  that  he 
has  a  private  wrong.  They  cannot  join  distinct 
claims  to  relief. 

They  referred  to  Weals  v.  West  Middlesex  Water- 
worJcBt  1  Jac.  &  W.  358;  Jonee  v.  Garcia  Del  Bio, 
Turn.  &  Buss.  297  ;  Stroiui  v.  Latnon  ;  The  Univereity 
of  Oxford  and  the  Univereity  of  Cambridge  v.  GUI,  ante, 
p.  248;  Lyon  v.  Fiehmongere  Go,,  25  W.  B.  165,  1 
App.  Cas.  662 ;  Temperton  v.  RuaseU ;  Wood  v. 
McCarthy,  41  W.  B.  523,  [1893]  1  Q.  B.  775 ;  Attorney- 
General  v.  London  and  North-Weetem  Bailway  Co,, 
[1899]  1  Q.  B.  72 ;  Ellis  v.  Bridgnorth ;  Ware  v. 
Begent'a  Canal  Co,,  7  W.  B.  67,  5  Jur.  N.  8.  25 ; 
Attorney-General  v.  GrecU  Northern  Bailway  Co,,  8 
W.  B.  556,  1  Dr.  &  Sm.  154;  Pain  v.  Patrick,  3 
Mod.  289 ;  Attorney-General  v.  Greai  Eastern  Bailway 
Co.,  27  W.  B.  759.  11  Ch.  D.  449. 

Fartvell,  Q,C.,  in  reply,  referred  to  Warrick  v. 
Queen*8  College,  Oxford, 

LiNDLEY,  M.B. — ^This  is  an  appeal  from  a  decision 
of  Bomer,  J.,  made  upon  a  summons  which  runs 
thus :  *'  Gliat  the  writ  and  all  other  proceedings  may 
be  set  aside  on  the  ground  that  the  action  is 
improperly  constituted  and  the  writ  not  authorized 
by  the  rules  of  the  court,  and  that  several  plaintiffs 
having  separate  and  distinct  causes  o!  action  not  being 
in  respect  of  or  arising  out  of  the  same  alleged  trans- 
action or  series  of  transactions  are  joined  in  the  writ 
and  action.  And  on  the  ground  that  the  plaintiffs 
cannot  sue  in  respect  of  the  alleged  causes  of  action 
on  behalf  of  themselves  and  all  other  members  of  the 
public  being  growers  of  fruit  and  so  on,  and  that 
such  action  cannot  be  maintained  by  private 
individuals  on  behalf  of  such  members  of  the  public 
as  answer  the  description  alleged  in  respect  of  public 
statutory  or  other  rights  alleged.  And  alternatively 
that  ihe  plaintiffs  be  put  to  elect  the  name  of  a  single 
plaintiff  to  continue  the  action,  and  that  in  respect 
of  such  plaintiffs'  alleged  personal  causes  of  action 
only,"  and  so  on. 

Now,  the  decision  of  Bomer,  J.,  is  in  substance  in 
accordance  with  that  summons,  and  this  is  the 
order  he  has  made:  '*The  court  being  of  opinion 
that  the  plaintiffs  are  not  entitled  to  sue  on 
behalf  of  themselves  and  all  others  the  growers  of 
fruit,"  and  so  on,  '*  within  the  meaning  of  the  Act  of 


G^.  4,  c  cxiii,  and  they  are  not  entitled  to  sue  togettier 
as  co-plaintiffs  in  one  action  in  respect  of  the  alle^ 
causes  of  action  respectively  alleged  by  them  penonally 
and  otherwise  in  their  capacity  as  representing  them- 
selves and  all  other  growers  as  aforesaid,  doth  order 
that  the  action  be  stayed  in  respect  of  all  matters 
and  alleged  causes  of  action  alleged  by  the  plsintiffs 
in  their  representative  capacity  on  b^alf  of  them- 
selves and  aU  other  growers  aforesaid,  sad  that 
unless  the  plaintiffs  shall  within  fourteen  days  from 
the  entry  ox  this  order,  or  in  the  event  of  an  appeal 
within  fourteen  days  from  the  entry  of  the  ordw  of 
the  Court  of  Appeal  elect  by  agreement  between 
themsdves  for  one  of  them  to  proceed  with  this 
action  as  sole  plaintiff,  and  so  far  only  as  he  se^ 
relief  as  individual  and  in  respect  of  his  indifidoal 
and  personal  cause  or  causes  of  action  only,  this 
action  to  stand  dismissed  out  of  this  court  witii  oosts, 
and  such  dismissal  is  to  be  without  prejudice  to  any 
further  action  by  any  of  the  plaintim  with  respect  to 
his  own  individual  and  personal  cause  of  action." 

On  looking  at  his  judgment  the  ground  on  which 
Bomer,  J.,  made  the  omer  is  plain,  as  he  says, "  1 
am  unable  to  come  to  the  conclusion  that  the  growers 
as  a  dass  have  any  proprietary  rights  in  reqteet  of 
the  market."      Now,  aluiouffh  the  question  is  of  the 
nature  I  have  just  mentioned,  it  raises  an  important 
principle,  which  is  whether  it  is  possible  to  have 
such  an  action  as  this.    Bomer,  J.,  says  it  is  not,  and 
that  the  only  remedy,  if  any,  open  to  the  plaintiffi  is 
that  each  must  sue  for  his  own  grievance,  or  the 
Attomey-Qeneral  must  sue  on  behalf  of  the  pnhlie. 
In  order  to  imderstand  that  it  is  necessary  to  say  a 
few  words  about  the  object  of  this  action,  and  the 
Act  of  Parliament  which  gives  rise  to  it.    The  actioa 
is  brought  by  six  persons  on  behalf  of  themselTes, 
and  aU  others  the  growers  of  fruit,  vegetables,  and  so 
on  within  the  meaning  of  what  I  will  call  the  Oovent 
GkuxLen  Market  Act  (9  Qeo,  4).    Their  grievance  so 
alleged  is  this :  They  say  that  the  growers  of  fnut 
have  certain  preferential  risrhts  in  respect  of  certain 
stands,  whi<m  are  referred  to  in  the    Aot  as  the 
'*  casual  cart  stands,"  and  form  block  B  on  the  plan 
to  which  we  have  been  referred,  the  ''yearly  cart 
stands  "  which  form  blook  C  on  the  plan,  and  the 
"  yearly  pitching  stands  "  which  form  blocks  F  and 
G  on  the  plan.    Their  contention  is  that  under  the 
Act  the  growers  of  fruit  and  vep^ables  have  not,  as 
individual  members  of  the  public,  an  ordinary  right 
to  resort  to  Covent  Gkurden  Market  and  have  their 
wagons  standing  there,  but  that  they  have,  as  a 
section  of   the  pubUc,    certain   preferential   lights 
available  against  all  other  sections  of  the  public,  and 
which  have  to  be  respected  by  the  lord  of  the  manor, 
who  is  the  Duke  of  Bedford.      Now,  if  this  is  trae  1 
cannot  see  why  some  of  them  should  not  be  at  liboty 
to  test  the  question  whether  they  have  or  have  not 
these  rights  by  an  action  framed  as  this  is,  so  far  as 
it  is  an  action  by  some  on  behalf  of  thenaiselves  and 
others.    I  am  not  going  to  spell  through  the  Act 
to  ascertain  exactly  what  tiie  rights  of  any  of  the 

FK>wer8  are  in  respect  of  these  three  elasoos  of  studs, 
have  looked  through  the  Act  very  carefully,  and  I 
have  studied  it  section  by  section.  If  I  could  cone 
to  the  conclusion  on  a  study  of  the  Aot  that  theaofcioB 
was  frivolous,  that  these  growers  had  not  any  ri^ti 
at  all,  either  ag^ainst  the  pubUc  or  against  the  hud 
of  the  market,  it  would  follow  that  the  actioii  was 
altogether  misoonoeived,  and  perhaps  the  sooosr  it 
was  stopped  the  better.  But  I  am  bound  to  say  I 
cannot  come  to  that  conclusion.  I  cannot  come  to 
the  conclusion  that  there  is  nothing  to  try  in  raj^ 
of  the  controversy  which  the  plaintiffs  set  up.  Tsks 
the  case  of  the  casual  cart  stands.  I  take  this  ease  to 
show  why  I  differ  from  Bomer,  J.    With  regard  to 
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then  casual  cart  stands,  I  have  come  to  the  conclusion 
that  there  is  an  honest  question  to  be  tried  which  can 
be  tried  \3j  some  growers  on  behalf  of  themselyes  and 
others.    I  say  no  more  than  that  at  present.    The 
qiMstion  who  the  "  growers  "  are  may  prove  serious, 
becaose  when  this  Act  was  passed  we  know  that 
London  was  supplied  with   vegetables   in    a  very 
different  way  to  what  it  is  now.     In  1828,  which  was 
before  railways  or  steamboats  carried  cargoes  to  any 
great  extent,  London  was  fed  by  the  market  gardeners 
nmnd  London,  and  dex>ended  for  its  supply  on  the 
growers  round  London,  and  the  growers  wno  actually 
fed  London  were  the  market  gardeners  of  Brompton. 
Now  the  *'  growers  "  do  not  only  live  in  the  neigh- 
bourhood of  London,  the  *'  growers  "  send  things  from 
Cornwall,  from  Scotland,  from  Lreland,  from  Africa,  and 
wbat  *'  growers  "  means  now  I  do  not  pretend  to  say. 
I  find  the  expression  in  the  Act,  and  I  find  reason  for 
contending — I  am  not  ^in^  to  decide  it  now — that 
the  growers  have  certain  rights  as   regards    these 
itandb  in  addition  and  adverse,  as  I  understand  it,  to 
the  rest  of  the  public,  and  enforceable  ag^nst  the 
doke  as  lord  of  the  market.    Now,  take  the  '*  casual 
cart  stands."    Section  7  of  the  Act  is  the  principal, 
though  not  the  only,  section  which  refers  to  the  casual 
csrt  stands.     It  says  that  the  **  casual  cart  stands  " 
•hall  be  exclusively  appropriated  to  the  reception  of 
vigons,   &c.,  in  which  fruit    and    so  on  shall  be 
bronght  to  the  market  for  sale,  and  the  growers  are 
to  have  preferable  rights  to  resort  to  such  stands.     I 
csnnot  say  that  that  means  nothing  at  all.    Then 
lection  17  contains  a  proviso  for  the  use  of  the  stands 
by  others,  but  they  are   to  remove   if  the  persons 
baring  preferable  rights    have  occasion  to  occupy 
them.    Now  observe  how  impossible  it  would  be,  in 
my  judgment,  for  an  action  by  any  single  grower  to 
mooeed  either   at  law  or  in  equity  unless   he  can 
prove  some  definite  grievance.      It  may  be  imme- 
diately   checkmated  by   the   lord    of   the    market 
sftyiog*  "  ^ou  as  one  individual  have  no  right.      I 
will  give  your  stand  to  someone  else."    The  lord  could 
play  one  off  against  the  other  and  defeat  each  in  turn, 
and  yet  he  might,  as  the  pLuntifls  say  he  does,  deny 
that  the  growers  have  any  preferential  rights  at  all. 
How  is  that  to   be    ascertained  according  to    the 
ordinary  rules  of  procedure  P    It  camiot  be  properly 
done  or  adequately  done  in  an  action  in  which  each 
grower  is  plaintiff.    Besides,  an  action  by  one  would 
not  bind  others  in  any  shape  or  sense.    I  do  not 
think  it  could  be  done  on  information  or  action  by 
the  Attomey-Ckneral,  unless  he  made  a  party  to  his 
proceeding  some  of  the  growers  on  behalf  of  them- 
selves and  others,  for  this  reason,  that  the  claim  of 
the  growers  is  a  daim  against  the  public  as  well  as 
against  ihe  lord.    They  do  not  allege  that  they  as 
indiridnal  members  of  the  public  are  impeded  by  the 
knd,  but  that  they  are  a  special  part  of  the  public 
and  having  preferential  rights,  or  whatever  the  expres- 
sioa  is,  under  the  Act  of  Parliament  are  met  oy  a 
denial   of   all    preferential    rights.      It   would   be 
extremely  dif&cult  for  any  one  man  of  them  to  show 
that  he  in  particular  has  a  right  as  distinguished 
from  the  others.    I  doubt  whether  it  could  be  done. 
So  as  regards  the  yearly  cart  stands,  the  grievance  or 
the  right  they  aUege  is  this,  that  they  as  growers 
have  preferential  riffhts  to  leases  on  the  terms  men- 
tioned in  the  Act,    I  doubt  very  much  whether  any 
one  could  obtain  specific  performance  for  the  grant  of 
any  lease.    Thev  would  be  all  beaten  in  detail.     I 
have  been  thinking  it  over  very  carefully,  and  I 
doobt  whether  such  an  action  could  succeed.    There, 
again,  the  Attoriiev-C^eneral  would  not  represent  the 
growers.     He  would  represent  the  public  against  the 
growers,  and  I  do  not  think  he  would  adequately 
represent  the  rights  which  are  asserted.   There,  again, 


the  grievance  alleged  is  not  that  A.,  B.,  or  G.  being  a 
grower  cannot  get  a  yearly  cart  stand,  but  that  the 
duke,  no  doubt  m>m  his  point  of  view  for  the  better 
regulation  of  the  market,  says  thev  have  no  right 
there  at  all,  and  has  set  them  all  at  defiance.  Sinmar 
observations  apply  to  the  other  class  of  stands— the 
yearly  pitohiug  stands,  as  to  which  there  is  a  greater 
difficulty  about  the  right  to  any  relief  at  all. 
There  are  some  preferential  righte  apparentiy  even 
there  given  to  growers,  but  what  they  are  is  a  matter 
to  be  ascertained  when  the  case  comes  on  to  be  tried. 
Now  take  any  one  of  these  dissociated  from  the 
others,  I  ask  myself  whether  it  would  not  be  right 
to  have  the  question,  whether  the  mreferential  rights 
asserted  exist  or  not,  tried  in  an  »Btion  brought  by 
some  of  the  growers  on  behalf  of  themselves  and 
others.  I  cannot  conceive  why  not.  The  growers, 
who  are  a  stetotory  indefinite  class,  whether  large 
or  small  I  do  not  know,  are  a  class  on  whom 
the  stetute  has  conferred  certain  preferential  righte. 
There  is  a  common  right,  there  is  a  common 
interest  according  to  the  allegation  in  the  state- 
ment of  claim,  because  the  allegations  are  that  the 
duke  ignores  the  right  of  the  whole  class.  Now 
let  us  go  back  to  tiie  time  before  the  Judicature 
Act.  I  cannot  conceive  why  such  an  action  as  this 
would  not  lie.  Mr.  Levett  has  called  attention  to  one 
or  two  cases  which  he  thinks  show  the  contrary.  The 
only  one  of  the  slightest  importance,  to  my  mind,  is 
the  one  of  Weale  v.  West  Middlesex  Waterworks  Co» 
The  decision  of  Lord  Eldon  in  that  case  was,  I  should 
have  thought,  extremely  easy.  In  the  first  place  it 
was  not  a  biU  by  one  on  beh^  of  himself  and  others. 
That  was  carefully  avoided,  and  the  real  object  of 
the  suit  was  to  compel  the  Court  of  Chancery  to 
settle  the  price  to  be  paid  for  water.  The  judgment 
is  of  considerable  importance  because  it  is  an  ex- 
tremely instructive  one,  and  Lord  Eldon  refers  to  all 
sorts  of  cases  in  which  a  biU  by  one  on  behalf  of  him- 
self and  others  would  not  He,  and  the  most  important 
of  all  IB  that  which  Mr.  Levett  relied  on.  The  answer 
to  that  case  is  this — ^thatwe  have  advanced  a  long 
way  since  Lord  Eldon's  time  in  suite  of  this  descrip- 
tion, and  suite  have  been  maintained  by  one  on  behiuf 
of  himself  and  others  which  perhaps  Lord  Eldon 
would  not  have  sanctioned.  Above  idl,  now  you  can 
have  under  the  Judicature  Act  actions  to  declare 
righte.  I  refer  to  ord.  25,  r.  5,  which  says :  [His  lord- 
ship read  the  rule,  and  continued :]  Having  regard  to 
that  rule  it  does  appear  impossible  to  say  now  that 
one  grower  could  not  maintein  such  an  action  as  this 
— that  is  to  say,  on  behalf  of  himself  and  all  otiie 
growers  of  fruit — to.  assert  the  preferential  righte 
which  he  says  the  whole  class  have.  Mr.  Levett 
referred  to  another  case  of  Lord  Eldon's,  Jones  v.  Oarcia 
del  Bio  in  Turner  &  Bussell,  which  was  to  the  effect 
that  persons  who  had  lost  their  money  in  subscribing 
to  the  Peruvian  Loan  could  not  sue  on  behalf  of  them- 
selves and  others.  But  that  has  been  reconsidered  and 
to  a  certain  extent  modified  in  modem  times.  Beeching 
V.  Lloydy  3  W.  B.  361,  3  Drew,  227,  is  an  authority 
to  that  effect.  [His  lordship  read  the  head-note  to 
that  case,  and  continued :]  Whether  that  is  an  advance 
on  Lord  Eldon*s  doctrine  or  not  I  do  not  know.  It 
is  under  diff^^rent  circumstances,  because  there  the 
ground  for  resdssion  of  the  contract  was  a  fraudulent 
prospectus.  I  understand  that  case  as  warranting  an 
action  by  one  on  behalf  of  himnelf  and  others  who 
have  been  defrauded  by  the  prospectus  to  get  the 
money  back.  Now,  the  principle  on  which  the  old 
Courte  of  Equity  allowed  suite  by  some  on  behalf  of 
themselves  and  others  was  very  much  diMOussed  in 
Warrick  v.  Queen*s  College,  Oxford,  in  which  there  was  a 
most  instructive  ludgment  on  this  particular  point. 
,  That  was  a  bill  filed  Dy  two  or  three  freeholders  of  i^ 
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manor  daiming  commons.  There  was  a  very  great 
deal  of  litigation  about  the  frame  of  the  suit,  and  in 
point  of  fact  a  great  deal  depended  on  it.  Lord 
Hatherley  held  that  an  action  in  that  form  would  lie, 
although  broadly,  if  you  go  back  to  antiquity,  each 
freeholder  sued  on  his  separate  prescriptive  right. 
Lord  Hatherley  held  that  they  had.  such  a  common 
interest  in  the  matter  in  dispute,  the  rights  of  the  free- 
holders over  the  common,  that  he  overruled  the  objec- 
tion, and  in  a  passage  which  I  will  read  he  appears  to 
me  to  have  stated  the  real  doctrine  as  it  was  then  under 
stood  and  applied.  [EUs  lordship  then  read  from  the 
judgment  L.  B.  6  Ch.  App.  p.  at  726,  *'  It  may  be  of 
course  ...  in  respect  of  that  common  right," 
and  continued :  ]tThen  he  goes  on  to  give  an  instance 
in  modem  times  of  shareholders  of  a  railway  company. 
Now,  if  the  allegations  in  this  statement  of  claim  are 
true,  of  which  I  know  nothing,  this  case  is,  to  my 
mind,  brought  within  the  principle  of  that  case  so  far 
as  I  am  at  present  discussing  it — that  is  to  say,  I 
think  that  case  is  an  authority  to  show,  and  apart 
from  that  ca^e  I  should  have  so  thought,  that  there 
would  be  no  difficulty  in  maintaining  a  bill  or  an 
action  by  some  of  the  growers  on  behalf  of  themselves 
and  others  to  vindicate  their  rights  aguinst  what  I 
will  call  the  common  enemy,  a  person  who  says  the 
class  have  no  rights  at  all.  I  do  not  say  this  action 
is  properly  constituted.  I  do  not  think  it  is.  I  have 
already  exx>ressed  my  opinion  that  these  plaintiffis  are 
asserting  as  against  the  public  rights  which  the 
A.ttomey-General  ought  to  be  here  to  protect.  That 
diffioully  can  be  got  over  in  a  way  which  I  will  men- 
tion presently.  I  am  addressing  my  mind  to  the  view 
of  Bomer,  J.,  who  said  that,  even  if  these  folks  haVe 
these  rights,  the  action  is  wrong,  because  they  cannot 
sue  on  behalf  of  themselves  and  others,  but  each  must 
8ue  alone,  or  the  Attorney-Qeneral  must  sue  on  their 
behalf.  From  that  I  respectfully  differ.  That  applies 
not  only  to  the  first  lot  of  stands,  the  casual  cart 
stands,  but  it  applies,  and  I  need  not  repeat  it,  to  the 
yearly  cart  stands  and  the  yearly  pitching  stands ; 
that  is  to  say,  I  have  got  so  far  that  in  my  judgment 
one  grower  could  sue  on  behalf  of  himself  and  others 
in  one  action  with  reference  to  each  of  those  stands. 

I  now  pass  to  the  question  whether  they  can  com- 
bine the  three  causes  of  action  in  one.  That  is  a  pure 
question  of  convenience,  to  my  mind.  The  right  of 
the  classes  of  growers  depend  on  the  construction  of, 
I  may  say,  the  same  sections  in  the  Act.  That  is  not 
literally  true,  but  it  all  turns  not  only  on  the  con- 
struction of  the  whole  Act,  but  on  the  7th  section  as 
modified  by  the  rest  of  the  Act.  The  right  the 
plaintifb  claim  is  a  statutory  preferable  right,  avail- 
able over  three  classes  of  stands,  and  if,  as  they  say, 
rights  are  ignored,  I  cannot  see  why  the  question 
should  not  be  raised  in  one  action  instead  of  three. 
If  the  learned  judge  had  thought  it  was  inconvenient 
to  mix  up  one  class  of  stands  with  the  others,  and  had 
said  so,  I  do  not  suppose  we  should  have  interfered ; 
but  there  is  nothing  that  I  know  of  in  law  and 
nothing  that  I  know  of  in  this  case  on  the  question  of 
convenience  which  would  be  grained  by  saying  that 
there  must  be  three  actions — one  confined  to  casual 
cart  stands,  one  confined  to  yearly  cart  stands,  and 
one  confined  to  yearly  pitching  stands.  It  strikes  me 
it  is  eminently  a  case  where,  having  regard  to  the 
scope  of  the  Act,  one  action  properly  constituted  may 
be  maintained  in  respect  of  all  three. 

Another  objection  is,  that  if  that  is  so,  they  cannot 
sue  for  the  return  of  the  overpayments  which  they 
allege  they  have  made.  I  do  not  suppose  that  is 
material.  It  would  not  warrant  striking  out  and 
setting  aside  the  writ  and  all  the  proceedings  under 
it.  It  might  lead  to  an  amendment  or  to  a  dismissal 
of  so  much  of  the  action  as  related  to  that ;  but  I  do 


not  go  into  that  question  at  all.  Looking  at  it  ss  a 
mere  matter  of  procedure,  I  doubt  whether,  aftsr 
Beeching  v.  Lloyd,  there  is  anything  so  radicsUy 
wrong  in  it  that  the  writ  ought  to  be  struck  OQt  I 
am  not  prepared  to  go  that  length.  Whetkier  it  will 
ultimately  succeed  or  not  I  do  not  say. 

Then  as  to  paragraph  19  of  the  statement  of  cUim, 
which  I  do  not  quite  understand,  I  should  h$m 
thought  that  was  better  out  than  in,  but  I  will  not 
discuss  it  now.  We  are  not  drafting  or  framing  the 
action,  we  are  discussing  the  question  whether  tiaa 
action  is  so  badly  constituted  that  it  ought  to  be  som- 
manly  stopped.  In  my  opinion  it  is  not.  I  hsTe 
given  my  reasons  for  saying  that  I  do  not  think  an 
action  by  the  Attorney-General,  in  the  absence  of  sooie- 
one  representing  the  growers,  would  be  a  proper  fona 
of  procedure  to  raise  the  controversy  which  thsas 
growers  want  raised.  The  Attorney-General  would 
represent  the  public,  including  the  growers,  bat  if 
you  come  to  a  question  between  dasses  of  the  pablie, 
I  do  not  think  he  could ;  and  Bomer,  J.,  felt  th«t,  sod 
said  the  difficulty  could  be  got  over  by  having  the 
Attorney-General  to  represent  one  class  of  the 
public,  and  the  Solicitor-General  to  represent  another 
class.  I  do  not  say  it  could  not  be  done  in  that 
way.  I  doubt  it;  and  I  never  heard  of  such  a 
proceeding.  According  to  my  mind  the  proper  mode 
of  dealing  with  the  difficulty  is  to  make  the  Attorney- 
General  a  defendant  to  represent  the  public  as  aninst 
the  alleged  preferential  rights  of  the  smaller  dass— 
namely,  the  growers  who  allege  rights  separate  and 
distinct  from  those  of  the  public  in  geneiraL 

Then  what  is  to  be  done  ?  In  my  opinion  the 
appeal  must  be  allowed  and  the  order  below  dis- 
charged, and  the  plaintiffs  by  their  couosel  under- 
taking to  amend  and  make  the  Attomey-Geueral  a 
party  as  defendant  give  them  leave  to  amend,  and  let 
the  plaintiff*  costs  both  here  and  below  be  the 
plaintiff:!'  costs  in  the  action.  I  think  that  will  meet 
the  justice  of  the  case,  because  I  am  satisfi^id  that 
there  is  a  serious  question  to  be  tried.  We  cannot 
try  it  now,  partly  because  the  Attorney -Gdnecal  is 
not  here,  and  partly  because  we  have  not  the  m^teriali 
on  which  to  decide  it.  As  an  academical  question  it 
appears  to  me  that  the  plaintiffis  are  in  the  right, 
although  the  action  is  not  properly  constituted  bj 
reason  of  the  absence  of  the  Attomey-GenecaL 

BiGBY,  L.  J. — ^This  is  an  action  which  in  truth  and 
form  and  substance  is  brought  by  six  plaintiffs,  all  of 
them  claiming  to  be 'growers  within  the  meaning  of 
the  Act  of  9  Gbo.  4  on  behalf  of  themselves  sad 
other  growers,  and  it  is  brought  against,  as  sole  de- 
fendant, the  Duke  of  Bedford,  who  is  the  lord  of 
Covent  Garden  Market.  The  object  of  the  actioo.  ai 
I  view  it,  is  to  have  discussed  and  determined  tiie 
question  whether  any  and  what  rights  are  given  to 
tbe  class  which  the  six  plaintiffs  claim  to  reproMnt 
under  and  by  virtue  of  the  Act  of  Gteo.  4.  Xow,  I 
propose  to  avoid  giving  an  opinion  upon  any  qoestioB 
of  the  construction  of  that  Act  of  Parliament  beyond 
this,  that  I  have  examined  the  Act  suffictently  to 
satisfy  myself  that  there  are  questions  which  ought  to 
be  determined — in  which  way  I  will  not  saj — and  thai 
the  action,  therefore,  cannot  be  looked  upon  ss 
frivolous  and  vexatious,  or  an  abuse  of  the  practice  of 
the  court,  or  in  any  light  which  could  auUiorise  the 
court  summarily  to  put  an  end  to  it.  I  think, 
therefore,  the  action  ought  to  go  on,  and  it  appeacs 
to  me  that  this  class  of  growers  which  is  created  bf 
the  Act  must  be  looked  upon  as  a  class  which,  as 
against  the  rest  of  the  pubfic,  may  have  preferential 
rights  under  the  Act.  Ail  questions  of  oonstrucdon 
of  the  Act  remain,  and,  though  I  have  formed  soms 
opinion,  I  do  not  know  how  to  indicate  what  it  is  st 
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aU,  because  it  would  be  wrong  to  do  so  for  tiiiig,  if 
for  DO  other,  reason,  that  the  setting  up  of  these 
righto  against  the  public  make  the  publio  important 
parties  to  the  discussion,  and  the  publio  are  not  at  the 
pesent  moment  represented  at  lul.  I  consider  that 
it  is  a  wrong  view  to  take  that  these  alleged  pre- 
fernitial  rights  could  be  set  up  without  the  presence 
o!  the  Attorney- General.  The  Duke  of  Bedford— the 
only  defendant — does  not  represent  the  public,  and 
M  the  action  is  now  constituted,  no  one  represents 
the  public.  Therefore  it  would  be  wrong  (and  on 
other  groonds  it  would  be  inadvisable)  to  determine 
those  important  questions — for  I  agree  they  are 
hnportant  questions — on  the  construction  of  the  Act 
sgainst  the  public ;  at  any  rate  it  would  be  wrong  to 
detsnnine  them  against  ihe  public  in  any  degree  in 
the  absence  of  the  Attomey-Q«neral,  who  woidd 
represent  them. 

The  six  plaintiffs  do  not  represent  different  classes 
of  growers,  and  do  not  claim  to  represent  them.  They 
represent  ^e  whole  class  of  growers,  and  on  behalf  of 
that  class  they  point  to  the  Act  and  they  indicate 
ti»t  they  daim  oertain  privileges.  The  Act  does  not 
iplit  up  the  class  of  growers,  and  it  nowhere,  so  far 
as  I  can  see,  talks  aTOut  this  class  of  growers  and  that 
dsBS  of  growers,  but  it  gives  privileges  to  the  whole 
elsss,  and  I  cannot  see  why  this  is  not  a  good  way,  if 
it  is  not  the  best  way,  of  raising  the  question.  The 
only  other  way  in  which  it  seems  to  me  the  question 
oonld  be  raised  would  be  by  an  information  by  the 
Attomey-Gbneral  against  ^e  growers,  and  then  th^ 
growers  would  have  to  be  represented  as  defendants. 
IHiat  advantage  there  is  in  that  I  do  not  know.  He 
could  not  take  their  part  and  set  up  as  a  champion 
of  the  growers,  because  he  represents  the  public  at 
large,  and  he  cannot  as  the  public  at  large  represent 
say  growers.  It  appears  to  me  that  this  is  uie  only 
way,  and  if  it  is  not  a  question  improper  to  be  tried 
it  ought  to  tried  in  this  action.  I  agree  with  all 
the  Master  of  the  Bolls  has  said,  that  tiiis  doctrine 
of  representative  action  has  been  a  progressive  and 
growing  one — fortunately,  I  think  —  since  the 
time  of  Lord  Eldon;  and  therefore  I  do  not 
think  it  necessary  to  go  into  cases.  I  will, 
however,  say  this,  that  I  do  not  know  any  case  in 
which  a  bond  fide  claim  on  behalf  of  a  class  has  been 
sommaiily  disposed  of  by  saying  that  the  members 
of  that  class  did  not  represent  the  whole.  Here  we 
have  no  difficulty,  such  as  might  arise  if  we  were 
oonstruisg  a  grant  from  the  lo^  of  the  market.  It 
might  be  possible  to  see  that  certain  grants  in  favour 
of  certain  people  improperly  described  or  not 
suffioiently  ascertained  would  be,  on  the  face  of  it, 
void.  We  are  dealing  with  an  Act  of  Parliament 
which  doee  create,  or  sufficiently  indicate,  a  class  of 
persons  to  whom,  it  is  not  unreasonably  suggested, 
the  Act  gives  preferential  rights. 

Now,  that  beisK  my  view  of  the  case,  it  is  not  in 
the  least  important  from  my  point  of  view  to  split  up 
what  I  may  call  the  claims  of  the  plaintiffs  and  to  say 
this  one  relates  to  one  question  and  this  to  another. 
They  do  not.  They  represent  all  the  classes,  and 
representing  the  whole  class  they  desire  to  have 
their  rights  ascertained  and  declared.  The  main 
object  and  the  substance  of  the  suit  is  that  they  wish 
to  have  the  rights  of  growers  under  the  Act  of  Parlia- 
ment declared.  I  do  not  think  Bomer,  J.,  if  he  had 
allowed  that  they  could  act  representatively,  would 
have  said  that  this  must  be  split  up  into  different 
questions.  What  he  decided,  as  I  understand  his 
judgment,  and  I  think  it  sufficiently  plain,  is  that 
this  is  not  a  case  in  which  a  representative  action  will 
lie  at  all,  therefore  each  of  these  plaintiffii  must  be 
tnated  as  an  individual,  some  coming  under  one 
■ligation  and  some  under  another ;  and  as  he  was 


not  going  to  allow  a  representative  aotion,  he  treated 
the  plaintiffs  as  split  up  in  that  way,  and  asked 
whe&er  (treating  them  as  individuals)  they  could 
join  these  causes  of  action.  Now,  that  is  not  the 
case  at  all.  They  are  seeking  to  act  as  representa- 
tives of  the  whole  class,  and  I  cannot  entertain  a  doubt 
that  the  convenient  and  proper  thing  is  when  they 
raise  one  question  about  the  class  to  raise  them  all  and 
put  their  claims  on  any  grounds  that  they  think  they 
can,  according  to  the  provisions  of  the  Act,  maintain. 
Then  I  do  not  think  tnat  the  question  under  order  16 
comes  in  at  all.  I  say  it  is  one  action  for  one  main 
purpose — namely,  to  ascertain  the  rights  of  the 
growers  under  the  Act  of  Parliament  andthat  it  is  not 
a  question  whether  advantage  could  be  asked  or  given 
of  the  provision  of  the  new  order  which  permits,  in 
oertain  cases,  different  plaintifGs  having  certain  causes 
of  action  to  have  their  causes  of  action  tried  together 
in  one  action.    This  is  not  this  case  at  alL 

I  do  not  think  it  necessary  to  add  anything  further. 
I  do  not  consider  that  it  is  a  proper  case  for  a  r^re-^ 
sentative  action  for  one  or  more  of  the  growers.  Here 
there  are  six.  There  is  no  harm  in  having  six 
plaintiffs.  It  only  means  a  better  security  for  oosts. 
One,  according  to  my  view,  would  have  done  to  raise 
the  whole  question. 

That  being  so  I  think  it  is  vrrong  to  prevent  the 
question  from  being  raised  in  this  way,  and  in  fact 
it  appears  to  me  that  practically  if  that  be  permitted 
it  never  can  effectively  be  raised  in  any  way  what 
soever. 

Vaxtghaw  Williams,  L.J.— I  have  arrived  at  a 
different  conclusion.  I  think  the  judgment  of 
Bomer,  J.,  was  perfectly  right. 

I  am  somewhat  embarrassed  in  giving  judgment  in 
in  this  case  by  the  consideration  that  the  judgment  of 
the  court  is  that  this  question,  which  is  really  a 
question  on  the  construction  of  an  Act  of  Parliament, 
must  be  tried  hereafter.    That  being  so,  it  is  obviously 
not  desirable  that  I  should  take  the  Act  of  Parliament 
and,  upon  this  occasion,  put  a  construction  upon  it, 
because   it    may    be    inconvenient    having    regard 
to    the    action    which    has    to   be    tried    that   I 
should  do  so.    But  on  the  other  hand  it  is  not  easy 
to  avoid  doing  so  to  a  certain  extent,  because  in  my 
judgment  the  ground  upon  which  this  action  ought 
to  be  dealt  with— as  Bomer,  J.,  did  deal  with  it — is 
that  according  to  the  true  construction  of  the  Act  of 
Parliament  the  plain tiffis'  action  is  altogether  wrongly 
constituted,  and  in  my  judgment  that  being  the  only 
question  really  which  at  any  time  will  have  to  be 
trifd  in  this  action,  it  is  very  unfortunate  if  that 
question  cannot  be  disposed  of  now  and  an  expensive 
Utigation  got  rid  of,  because  when  the  action  does 
come  to  trial,  if  the  view  which  was  taken  by  Bomer, 
J.,  and  whic^  I  am  now  taking,  is  the  right  view, 
there  would  be  an  end  of  the  action.     It  seems  to  me 
that  it  would  be  much  more  convenient  if  that  ques- 
tion could  be  solved  now  once  for  all — that  is,  the 
question  whether  or  not  these  persons  can  properly 
bring  an  action  at  all  in  respect  of  the  matters  that 
tiiey  are  complaining  of.    According  to  my  view  the 
decision  of  Bomer,  J.,  apart  from  ord.  16,  r,  1,  which 
I  agree  is  quite  a  subsidiary  question,  is  based  upon 
this,  that  this  is  a  case  in  which  the  plaintiffiB  cannot 
bring    a   representative    aotion    because   they,    the 
plaintiffs,  are  not  members  of  a  class  having  a  conunop 
right.     Of  course,  if  according  to  the  true  oonstruc- 
tion  of  the  Act,  the  Act  is  an  Act  for  the  regulation 
of  the  market,  and  is  an  Act  which  confers  no  private 
rights  whatever,  but  is  only  an  Act  affecting  a  public 
right,  an  Act  therefore  creating  rights  in  respect  of 
which,   by    an   old   and  well-established    series    of 
decisions,  no  member  of  the  publio  can  bring  an  aotion 
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nnless  he  is  able  to  allege  a  particular  injury  to  himself 
as  distiTiguighed  from  the  other  subjects  of  Her  Majesty 
and  bases  his  claim  on  the  damage  caused  to  him  by 
that  particular  injury,  as  I  have  already  pointed  out, 
that  being  the  ground  upon  which  this  action  has 
been  dealt  with,  it  is  extremely  difficult  to  give  the 
reasons  for  any  decision  without  to  a  certain  extent 
expressing  my  view  as  to  the  meaning  of  this  Act  of 
Parliament.  On  the  other  hand,  I  do  not  think  it  at  all 
necessary  for  me  to  go  through  the  Ajct  of  Parliament 
section  by  section  to  deal  with  the  question  whether 
one  particular  section  or  the  whole  of  the  sections, 
after  they  hare  separately  been  carefully  regarded, 
create,  or  are  intended  to  create,  private  rights.  It 
will  be  sufficient  for  me   to  make  the   statement 

reraUy.  I  think  perhaps  the  best  mode  for  me  to 
this  is  for  me  to  state  what  I  consider  to  be  the 
argument  put  forward  on  behalf  of  the  defendant 
here,  and  then  having  done  that  in  sufficient  detail  to 
make  it  clear  what  that  argument  is ;  to  say  that,  in 
my  judgment,  that  aignment  raises  such  a  primd  facie 
case  that  we  ou^ht  to  dispose  of  it  at  once,  and  say 
whether,  in  our  judgment,  the  action  is  or  is  not  so 
improperly  constituted  that  it  ought  not  to  be  allowed 
to  go  on. 

Before  doing  that  I  wish  to  make  two  observations 
which  do  not  turn  on  any  controverted  question  as  to 
the  construction  of  this  Act.  The  first  thing  is  this, 
and  I  am  happy  to  see  that  I  am  in  accord  with  the 
other  members  of  the  court  when  I  express  my 
opinions,  that  the  questions  raised  in  this  action  are 
so  much  questions  of  puUic  right  that  it  is  perfectly 
impossible  that  the  action  shoiud  proceed  wimout  the 
presence  of  the  Attorney- General  as  defendant  or 
plaintiff.  Soeaking  for  myself,  I  have  looked  to  see 
if  I  can  find  either  at  common  law  or  in  equity  a 
single  instance  in  which  an  individual  memb^  of 
the^  public  has  been  allowed  successfully  to  bring  an 
action  in  respect  of  a  matter  which  is  so  much  a 
matter  of  public  right  that  it  cannot  be  disposed  of 
without  the  presence  of  the  Attomey-Qeneral  without 
the  plaintiff  alleging  particular  damage  to  himself  in 
that  action.  I  can  only  say  I  find  no  such  case. 
Then  I  want  to  make  a  further  observation  as  to  a 
matter  in  which  I  should  have  the  greatest  possible 
hesitation  in  entertaining  any  different  opinion  from 
that  of  the  Master  of  the  Rolls  and  Bigby,  L.J., 
because  it  is  on  a  subject  on  which  it  would  be 
affectation  on  my  part  not  to  avow  that  their  judg- 
ments must  be  much  better  than  mine.  That  is  this, 
that  as  their  decision  is  to  a  certain  extent  based 
upon  the  equity  practice  of  allowing  one  person  to 
bring  an  action  on  behalf  of  himself  and  others,  and 
it  has  been  laid  down  by  them  that  this  is  a  case  which 
falls  within  the  principles  which  have  governed  that 
practice,  if  this  was  a  mere  question  of  what  were 
the  principles  that  govern  that  practice  I  really  should 
not  presume  to  arrive  a  different  conclusion.  But  I 
do  not  think  I  have  arrived  at  a  different  conclusion 
as  to  the  principle.  I  have  only  arrived  at  a  different 
conclusion  as  to  the  fact.  I  have  looked  at  the  case 
of  Beeching  v.  Lloyd  and  also  that  of  Warrick  v. 
Queen*$  College,  Ox/ordf  and  it  seems  to  me  that  these 
cases  entirely  coincide  with  what  I  am  now  going  to 
say,  and  indeed  with  what  has  been  said  by  my 
brothers  on  this  morning.  The  principle  is  that  one 
may  bring  an  action  on  behalf  of  himself  and  others 
.where  there  is  a  community  of  interest,  but  I  do  not 
understand  that  any  one  of  these  cases  decide  that 
one  may  bring  an  action  on  behalf  of  himself  and  others 
where  there  is  not  some  one  interest  in  which  all 
these  persons  have  a  common  concern.  In  my  view 
that  IS  not  true  in  the  present  case,  because  and 
according  to  the  view  I  take  of  this  case  all  the 
plaintiffs  here  are  suing  in  respect  of  a  private  right, 


and  inasmuch  as  they  have  not  individually  a  prifate 
right  irrespective  of  particular  damage  a  fortiori  thej 
cannot  have  a  conmLunity  in  some  one  private  right 
Now  I  shall  only  say  a  word  or  two  as  to  what  I 
understand  the  defendant's  argument  to  be,  and  is 
respect  of  which  it  is  that  I  have  come  to  the  oon- 
dusion,  not  that  that  argument  has  been  established, 
because  if  that  argument  were  held  to  be  established, 
there  is  an  end  of  the  action,  and  the  court  has  dedded 
that  the  action  is  to  go  on — ^but  what  I  do  say  ii  that 
that  argument  does  establish  such  a  primd  facie  proof 
of  its  truth  that  one  ought  now  to  go  on  and  decide, 
one  way  or  the  other,  as  to  the  contentions  rtieed 
thereby,  so  that  in  case  the  argument  of  the  defendiot 
is  established  there  may  be  an  end  of  this  litigatiiin; 
not,  of  course,  an  end  of  the  rights  of  these  people 
in  so  far  as  these  people  are  interested  in  the  pnUie 
right.  Qua  the  public  right  they  can  get  the  Attoney- 
Q-eneral  to  bring  his  action,  and  an  action  in  whioh  it 
will  be  much  more  convenient  to  try  these  questions 
than  in  the  present  action,  because  it  will  be  an  action 
in  whioh  the  non-growers  (and  I  do  not  undostand 
that  even  the  plaintiffs'  argument  here  suggested  that 
one  can  treat  the  non-growers  as  a  class  separated 
from  the  public)  will  be  represented,  which  certainly 
they  will  not  be  in  the  action  as  it  is  now  constitated. 
Moreover,  if  any  individual  member  of  the  pabUe, 
whether  grower  or  not,  has  sustained  a  particular 
injury,  there  is  nothing  for  him  in  this  action.    Noir, 
tms  is   what  I  understand  the  contention  of  the 
defendant  to  be,  and  the  contention  in  respect  of 
which  Bomer,   J.,   gave    his    decision.     It  is  said 
by  the  defendant  that    the  plaintiffs  cannot  avail 
tbemselves  of  ord.   16,  r.   9,   because  the  plaintxffii 
have    not    the    same    interest    in    any    caoae   or 
matter.     The    interest    alleged    by    the    plaintiA 
is  an  interest  under  an  Act  of  Parliament  for  the 
improvement  and  good  regulation  of  Covent  Garda 
Market.    That  is  the  title  of  the  Act    The  plaintiffii 
allege  that  that  Act  gives  them  as  growers,  as  a  dasi, 
certain  preferential  rights  constituting  some  sort  of 
proprietary  interest  in  them.    They  make  no  claim 
excepting  under  the  Act  of  Parliament.  The  defendant 
contends  that   this  Act  of   Parliament   deals  with 
puUic  rights  only,  and  creates  no   private  righti 
whatever,  and  no  rights  in  any  section  of  the  pobiie, 
and  derogates  in  no  way  from  the  rights  of  the 
defendant  as  they  existed  at  the  time  of  the  com- 
mencement of  the  Act.    The  market,  it  is  said,  is  a 
franchise,  and  could  only  be  granted  for  the  pnUk 
good ;  the  public  must  have  free  access  to  it  rabject 
only  to  a  reasonable  toll  and  to  certain  rights  of 
stalling,  &c.,  as  shall  not  interfere  with  the  enjoy- 
ment of  the  market;  that  order  must  be  maintained  ia 
the  market ;  that  it  is  the  duty  and  right  of  the  kcd 
to  regulate  the  market ;  but  that  as  questions  had  arises 
as  to  the  sufficiency  of  his  power  to  regulate  GovcbK 
Garden  Market,  this  Act  was  passed  for  the  regab- 
tion  of  the  market ;  that  the  growers  and  the  dob- 
growers  each  of  them  had  places  assigned  to  them  is 
the  market,  and  that  the  growers  had  appropriated 
to    them,    or   rather    to    Sieir  purposes,    spaces  in 
preference  to  non-growers,  and  that  this  ia  merely  a 
regulation  of  the  market  and  confers  no  right  ol 
property  whatever,  and  that  to  say  it  doeasuisai 
though  one  should  say  that  if  an  Act  of  ParUamail 
or  bye-law  enacted  that  in  the  occupation  of  seati  the 
rule  aeniorea  priores  should  apply,  this  would  create  a 
right  of  property  in  the  aeniorea.   It  is  further  painted 
out  that  this  Act  of  Parliament  is  not  like  an  Act  of 
Parliament  embodying  a  compact  between  penoos  or 
corporations  capable  of  contracting ;  that  the  grown 
as  such  are  not  a  sufficiently  definite  body  to  maks  a 
contract;  that  any  member  of  the  public  may  beoons 
a  grower,  and,  as  a  member  of  the  pablie,  ^ojaf  not 
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(nljMMMM  to  the  market,  bnt  the  particular  aooesa  to 
tbe  Dftrket  accorded  fay  the  Act  of  Parliament  to 
gTDwBis.  I  do  not  piopoae  to  uy  anytbing  more 
iboot  the  Act  of  Parliamfnt  or  how  far  the  leationH 
of  it  anpport  that  argament  which  I  have  tried  to 
nuuDaiize  at  being  t£e  argnment  of  the  defendant. 
I  only  aay  that  in  m]?  jnrlgment  that  argoment  is  of 
nch  •  obar«ot«r  as  to  entitle  the  defendant  to  have 
it  decided  now,  on  tlhia  application,  whether  or  not 
thii  iction  ia  properly  constituted  or  whether  it  ought 
not  at  once  to  be  itayed  for  it«  obvious  defeota. 
Nothing  that  I  have  said  in  my  judgment  ia  intended 
lobe  toy  jadgment  upon  the  meaning  of  the  Act  of 
FwliMnent  or  the  validity  of  the  argument  whitji  I 
hiTB  nmunaiized.  Ihareonly  atated  itanfficiently  to 
iMoaiit  for  my  oonolusion  that  the  jndgment  of 
Senwr,  J.,  was  perfectly  right. 

Appeal  atlowrd. 

SoUcitotf,  n.  B.  SeU ;  Taylor,  Son,  Jb  Sambtrt. 


(Lbdley,  H.B.,  andBigbyandf  Feb.  10,  11. 

TanghanWillianM,  L.JJ.)      ) 

7n  n  Fkanoes  Haksfo&d  a  Co.  (a.) 
Baakrupicy — Married  woman  trading  MparaUly  /rom 

ier  hutband   in  firm    name — Hon-afm^lianee    toith 

Imikruptcy    notice  —  Att    of   bankruptcy  —  Married 

Women't  Property  Act,  1882  (45  ct  46  Vict.  c.  75),  a. 

1  (5)~ii.  S.  0.,  'ord.  48a,  rr.  4,  6,  8,  11. 

Where  a  judgment  hat  be«n  obtained  against  a  married 
wnan  trading  separately  from  her  hueband  in  the 
mme  of  a  firm,  even  if  in  the  form  prei<Tibed  by  Scott 
s.  Morfey,  36  W.  R.  67,  20  Q.  B.  D.  120,  a»  applicable 
Uimarritd  women,  the  it  not  liabk  to  be  made  a  bank- 
r^  upon  a  bankruptcy  notice  founded  on  that  judgment. 
Tie  judgment  it  merely  a  judgment  against  her  teparate 
atatt. 

Appeal  from  the  regiatrar  in  bankruptoy. 

In  October,  1898.  Meaara.  Moore  Broa.  aigned  final 
jadgment  under  order  14  for  £52  4a.  lOd.  for  gooda' 
npplied  against  the  firm  of  Frances  Handford  &  Co. 

in  appearance  to  the  writ  had  been  entered  by 
Fnocei  Handford,  trading  ai  Frances  Handtotd  & 
Cn.,  but  she  did  not  appear  to  the  proceedings  under 
Older  14. 

After  judgment  the  plaintafis  served  SCra.  Handford 
*iUi  a  bankruptcy  noboe,  and  on  the  7tb  of  December 
preMuted  a  petidou  in  bwikmptoy,  when  they  dia- 
covered  for  the  first  time  that  Mrs.  Handford  was  a 

Thepelition  waa  oppoaed  on  two  grounds :  (1)  that 
Urs.  ^ndford   was  not  trading  separately  from  her 

kuband,  and  (2)  that  having  i  ' 

tbe  judgment  agwnat  a  marrit 
MorUy,  36  "W.  E.  67,  20  a  B.  D.  120  (at  p.  132),  a 
Kceiviug  order  oould  not  properly  be  made  ou  a 
bsokmptcy  petition  founded  on  a  jndgnieait  obtained 
•gainat  a  married  woman. 

Hr.  Eegiatrar  Hope  made  a  receiving  order,  holdiog 
that  Ura.  Handford  was  trading  separately  from  her 
biuband,  and  that  having  allowea  jadgment  to  go 
against  her  by  default  she  was  estopped  from  oppos- 
ing the  petition. 

Mrs.  Handford  appealed. 


Hanstll,  for  the  respondent. — Dillon 
L.  B.  6  Ex.  23,  21  W.  B.  Dig.  90,  w 
the  words  of  section  5  of  ue  Deb 
jurisdiation  was  given  to  order  impri 
ment  of  the  debt  by  instalments ;  sn 
held  to  apply  to  a  married  woma 
Williams,  L.J.,  referred  to  Lovell 
Beauchamp,  43  W.  E.  129,  [1894] 
married  woman  can  be  made  btuiki 
committed  an  act  of  bankmptay. 
to  the  judgment  of  Bowen,  L.J.,  in 
The  Alliance  Deposit  and  Investment  Oo. 
L.  T.  Journal  224;  and  In  re  Oar 
Couhon,  36  W.  B.  142,  20  Q.  B.  D.  24 

LciDLKY,  H.B.— This  case  rais< 
intereetiog  poinL  The  debtor  is  a 
trading  under  the  name  or  firm  of  7i 
ft  Co.  Her  husband  was  in  txov 
assume  for  the  purposes  of  this  jud 
oarried  ou  business  separately  from  hei 
the  legal  meaning  M  those  words, 
him  her  attorney  to  carry  on  the  busii 
and  she  gave  him  power  to  sign  ol: 
Borne  persons  suppUed  the  firm  wi 
ordinary  way  of  busineu,  and  also 
ordinary  way  of  business  did  not  tal 
find  out  who  were  the  persons  oonsi 
with  which  they  were  dealing.  Tl 
enough;  then  whan  you  want  paym< 
who  owes  you  the  money.  Th< 
supplied  these  goods  did  not  e 
but  iaiuad  a  writ  undor  order  4 
firm  for  the  price  of  the  goods.  Ti 
an  appearance  under  her  own  na 
Prances  Handford  &  Co.  The  pi 
quite  regularly  under  order  14,  aui 
against  PranoeB  Handford  &  Go. 
consequence  of  that  ?  Upon  that 
have  issued  a  bankruptcy  notice,  ai 
this  lady  made  bankrupt  The  view 
was  that  she  was  trading  aeparatel; 
band,  and  that  she  was  estopped  by 
judgment  in  tbe  name  of  tbe  firm  tc 
oy  default  from  sajing  that  that  i 
personal  Judgment  against  her. 

Upon  the  assumption  on  which  I 
that  thia  married  woman  waa  trading 
her  httsband,  it  is  plain  that  she  v 
adjudicated  a  bankrupt  under  s.  1, 
of  the  Married  Women's  Propwty  i 
section  provides  that  "Every  woma; 
trade  separately  from  her  husband  el 
her  separate  property  be  subject  to 
laws  iu  the  same  way  as  if  she  we 
The  question  is  what  is  the  legal  e£F 
haa  Seen  decided  that  upon  a  judg 
married  woman  in  the  form  settled  ii 
she  cannot  be  made  a  bankrupt,  bee 
personal  judgment  on  her  to  pay,  1 
against  her  separate  property  not  sul 
againat  anticipation.  That  form  pro^ 
"It  ia  adudged  that  the  plaintiff  do  t> 
costs  (to  be  taxed)  against  the  defend 
woman),  such  sum  and  costs  to  be  pa; 


be  limited  to  the  separate  property  o 
(the  married  woman),  not  subject  it 
against  anticipation,  unlesa  by  reaac 
01  the  Married  Women's  Property 
property  shall  be  liable  to  execution, : 
such  restriction."  Where  a  judg 
obtained  in  that  form,  which  ia  a  p 
against  a  married  woman,  it  haa  bee 
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than  onoe  that  a  married  woman,  though  ahe  may  be 
made  bankrupt  for  other  causes,  is  not  liable  to  bn 
made  a  bankrupt  upon  a  bankruptcy  notice  founded 
on  that  judgment.  That  brings  us  back  to  the 
question  what  is  the  legal  effect  of  a  judgment 
against  a  married  woman  in  the  name  of  the  firm 
under  which  she  is  trading  ?  Looking  at  ord.  48a,  r. 
11,  ooupled  with  rules  4,  5,  and  8,  I  think  it  is  not 
difficult  to  see  what  it  is.  The  effect  is  that  the  form 
of  the  judgment  conceals  the  truth,  but  does  not 
alter  it.  When  you  have  a  rule  which  enables  you 
for  the  sake  of  convenience  to  bring  an  action  and  to 
obtain  judgment  against  a  firm,  you  are  in  truth 
bringuDg  an  action  against  the  persons  who  constitute 
the  firm,  and  the  judgment  is  really  a  judgment 
against  the  indiYiduals.  That  is  all  that  the  rule 
means.  Whether  in  enforcing  that  judgment  in  a 
case  where  the  firm  consists  of  a  married  woman  you 
shall  issue  the  ordinary^,  fa.,  or  a  special  fi,  fa.  in 
the  form  prescribed  in  SooU  v.  Morley,  I  must  leaye 
the  creditors  to  determine.  I  cannot  think  that  the 
judgment  will  have  any  effect  except  as  a  judgment 
against  her  separate  estate*  In  my  opinion  a  married 
woman  cannot  be  made  a  bankrupt  upon  a  judgment 
in  this  form. 

The  appeal  will  therefore  be  allowed,  and  the 
receiving  order  rescinded,  but  there  will  be  no  costs. 

BiesY,  L.J.,  concurred. 

Vaughan  Williams,  L.J.— I  also  agree  with  all 
the  reasons  which  have  been  given.  I  want  to  add, 
speaking  for  myself,  that  the  proceeding  by  bank- 
ruptcy notice  which  by  the  present  Bankruptcy  Act  is 
substituted  for  the  former  proceeding  by  way  of 
debtor's  summons  is  a  bankruptcy  proceeding,  and 
although  you  may,  on  filing  the  petitioo,  be  avowed 
to  use  for  convenience  the  collective  name  or  the 
trade  name  as  the  name  in  which  the  proceeding  shall 
be  instituted,  it  is  perfectly  plain  that  in  bankruptcy 
you  must  drop  the  use  of  that  name,  and  take  care 
that  your  proceedings  are  x>ersonally  against  the 
person  whom  you  seek  to  make  bankrupt.  The  result 
is  ultimately  that  the  adjudication  is  an  adjudication 
against  the  individual. 

AppecU  allowed. 

Solicitors,  Traas  &  Enever;  Burton,  YeaUs,  &  Hart, 
for  Edge  &  EUi$,  Birmingham. 


Jan.  25. 


mi^  (Sourt  of  9tt0tta. 

Q.  B.  Div;  I 

(Lawrance  and  Channell,  JJ.)  j 

Stabey  v.  Gbaham.  (a.) 

Faient  agent — Registration — Conviction — Person  prac- 
tising prior  to  passing  of  Act — **  Rigid  acquired" — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  <fe 
47  Vict,  c,  67),  s,  lOl— Patents,  Designs,  and  Trade- 
Marks  Act,  1888  (51  <fc  52  Vict,  c,  50).  ss.  1,  27— 
Register  of  Patent  Agents  Rules,  1889 — Patent  Rules, 
1890,  r.  SI— Register  of  Patent  Agents  Rules,  1891, 
r.  1. 

Section  1  of  the  Patents,  Designs,  and  Trade-Marks 
Act,  1889,  suh-section  I,  enacts  that  no  person  shall  be 
entitled'  to  describe  himself  as  a  patent  agent  unless  he  is 
registered  as  a  patent  agent  in  pursuance  of  the  Act. 
Section  27  provides  that  nothing  in  the  Act  shall  affect 

(a.)  Reported  by  C.  G.Wilbbaham,  Esq.,  Barrister- 

at-Law. 


the  validity  of  any  "  right  acquired "  hefere  the  om- 
mencement  of  the  Act, 

Held,  that  a  person  who  had  been  practising  (U  a 
patent  agent  and  describing  himself  as  such  prior  io  ik 
passing  of  the  Act  is  not  protected  by  section  27  fivm  (kt 
operation  of  section  1,  nor  from  the  HctbUity  to  pay  the 
fees  imposed  by  the  Register  of  Patent  Agents  Bski, 
1889,  made  in  pursuance  of  the  Act, 

Held,  also,  that  the  Register  of  Patent  Agents  Buki, 
1889,  are  in  force,  because,  assuming  they  were  rtpeaki 
by  rule  81  o/  the  Patent  Rules,  1890,  they  were  n- 
enacted  by  rule  1  of  the  Register  of  Patent  Agents  Bvhr 
1891. 

Oase  stated  by  a  metropolitan  police  magiitcito 
under  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the  respoodfiot 
agfainst  the  appellant  under  the  Patents,  Designs,  uA 
Trade-Marks  Act,  1888,  charging  him  with  k&ow^y 
describing  himself  as  a  patent  agent,  he  not  beng 
registered  as  such  in  pursuance  of  the  Act. 

It  was  proved  that  the  appellant  had  since  1888 
described  himself  as  a  patent  agent  and  that  he  wm 
not  registered  as  such  in  the  register  of  the  ChMtend 
Institute  of  Patent  Agents. 

It  waa  further  proved  that  for  some  years  piior  to 
1888  the  appellant  had  practised  as  a  patent  agsot 
and  had  described  himself  as  snoh.  He  held  a 
certificate  dated  the  9th  of  October,  1894,  iasaed  by 
the  Board  of  Trade,  stating  that  he  was  entitled  to  ht 
registered.  He  had  also  applied  to  be  roistered  in 
pursuance  of  the  Act,  but  as  he  did  not  pay  the  fee 
payable  under  rule  24  of  the  Register  of  Patent 
Agents  Bules,  1889,  his  name  was  not  entered  on  the 
renster.    The  magistrate  convicted  the  appellant. 

The  Patents,  Designs,  and  TrAde-Marln  Act,  1883, 
s.  101,  provides  for  the  making  of  rules  by  the  Bosid 
of  Trade  for,  among  other  matters,  regulating  the 
practice  of  registration  under  that  Act. 

Sub-section  4  provides:  ''Any  rules  made  in 
pursuance  of  this  section  shall  be  laid  before  botk 
Houses  of  Parliament,  if  Parliament  be  in  session  st 
the  time  of  making  thereof,  or,  if  not,  then  as  toan  ts 
practicable  after  the  beginning  of  the  then  next 
session  in  Parliament,  and  they  shall  be  advartieed 
twice  in  the  official  journal  of  the  comptroller,*'  tad 
sub-section  6  provides  that  if  within  forty  days  either 
House  of  Parliament  shall  by  resolution  disapprove  of 
such  rules  they  shall  be  of  no  effect. 

Section  1  of  the  Patents,  Designs,  and  Trade-MsdEi 
Act,  1888,  sub-section  1,  provides  that  after  the  Ist  of 
July,  1889,  no  person  shall  be  entiUed  to  deseribe 
hinuieAf  as  a  pateoit  agent  unless  he  is  registered  ai  a 
patent  agent  in  pursuance  of  the  Act.  Sub-secCkm  3 
provides  that  the  Board  of  Trade  may,  from  tine  to 
time,  make  rules  for  the  purpose  of  giving  effect  to 
the  section,  and  that  the  provisions  of  section  101  oi 
the  Act  of  1883  shall  apply  as  to  rules  so  made  as  if 
thev  were  made  in  pursuance  of  that  Act. 

Hub-section  3  provides  that  "  every  penoa  vhe 
proves  to  the  satisfaction  of  the  Board  of  Trade  that 
prior  to  the  passing  of  this  Act  he  had  been  htmafdic 
practising  as  a  patent  agent,  shall  be  entitled  to  be 
registered  as  a  patent  agent  in  pursuanoe  of  due 
Act."    Sub-section  4  imposes  the  penalty. 

Section  27  provides  as  follows :  **  The  principal  Act 
shall,  as  from  the  commencement  of  ttiia  A^  tdbe 
effect  subject  to  the  additions,  omissiona,  and  snb- 
stitutions  required  by  this  Act,  but  nothing  ia  thii 
Act  shall  affect  the  validity  of  any  cu)t  done,  right 
acquired,  or  liability  incurred  before  the  oomiaenoe- 
ment  of  this  Act." 

Rule  5  of  the  Begister  of  Patent  Agenta  Bnieii 
1889,  made  pursuant  to  the  Act  of  1888,  proridai 
that  a  person  who  is  desirous  of  being  regiatered  as  a 
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primt  ftgent  on  tiie  frojinA  thai  prior  to  the  puring 
of  til*  Aot  he  had  been  bon^  jldeprxttudngH  »  patent 
tfeat  (hkll  prodnoe  to  Hie  Board  of  Trade  a  statutory 
dKluation  in  the  form  tharein  provided,  and  that 
qion  that  beio^  done,  or  upon  farther  evidenoe  if 
ttiey  shall  require  it,  the  Board  of  Trade  ahall  iaiue 
1  certiflcate  that  the  person  therein  named  is  entitled 
to  be  registered,  and  the  registrar  shall  on  receipt  of 
nmh  oartifioate  enter  the  name  of  such  person  in  the 

Bole  24  proridee  that  a  fee  of  fire  guineas  shall  be 
pkjable  for  the  registration  of  the  name  of  a  patent 
■gent  who  has  bemt  b<m3  Jidt  in  practice  prior  to  the 
pusing  of  the  Act. 

finle  81  of  the  Patent  Bules,  1690,  proridea  that 
"All  general  rules  heretofore  made  by  the  Board  of 
InAt  under  the  Patouts,  Deaigns,  and  Trade-Uarks 
Acts,  1883  to  1888,  sha!!  be  and  they  are  hereby 
rqwiled,     ■     .     ." 

TheBegistoc  of  Patent  Agents  Bules,  1891,  provides 
(role  I)  as  follows : ''Prom  and  after  the  oointneuaemeDt 
of  these  mlea  all  tbe  duties  and  powers  of  the  Institute 
of  Patent  Agents  under  the  Register  of  Patent  Agents 
Bales,  1889,  .  .  .  shall  be  transferred  to  and 
Tested  in  the  Chartered  Institute  of  Patent  Agents, 
ud  the  rules  of  1S89  shall,  where  applioable,  and 
HTS  SO  far  as  they  are  altered  by  the  present  rules, 
hsTe  effect.    .     .     ." 

There  was  no  proof  that,  after  the  enactment  of 
the  rules  of  1891,  the  requirements  of  section  101  of 
the  Aot  of  18S3  had  been  oomplied  with  in  respect 
to  the  roles  of  1889. 

Uuir  MaektnzU  {Sanuitl  Qrttn  with  him),  for  the 
eppellant. — Registration  by  a  person   who  has  been 

Ciiing  before  the  passing  of  the  Act  is  optional. 
over,  the  appellant  is  protected  by  section  27  of 
the  Act  of  18S8.— That  section  means  tbat  no  rights 
Mquired  before  the  Act  was  passed  ore  to  be  affected  or 
tslien  away  by  the  Act.  The  appellant  had  before  the 
Act  was  passed  acquired  a  right  to  describe  himself  as  a 
patoit  agent  without  being  registered  and  without  tbe 
payment  of  a  fee.  Tbat  was  one  of  the  rights  sav^d  by 
section  27:  Htmghy.  Windua,32'W.B..iS2,  12  Q.  B.  D. 
224.  The  Lrgislatore  did  not  intend  to  impose  upon 
patent  agents  the  penalty  of  five  guineas  for  doing  that 
which  they  had  been  in  the  habit  of  doing  before  the 
Act  was  passed.  It  was  not  intended  to  afiTect  the 
position  of  such  persons,  except  for  the  better.  The 
mlea  of  1889  ware  repealed  by  the  rules  of  1890,  and 
are  therefore  no  longer  in  force,  so  that  the  fee  pro- 
rided  for  in  tbose  roles  is  now  no  longer  payable. 
The  rules  of  1891,  without  spedflcally  re-enacting 
those  of  1889,  treats  them  as  if  they  were  in 
foice.  Bules  cannot  be  re-enaoted  by  a  mere 
reference  to  them  in  a  later  body  of  rules  as 
if  they  were  in  foroe.  If  it  was  intended  to  re- 
enact  tbem,  a  new  body  of  rules  should  have  been 
framed  embodying  the  old  ones,  and  these  should 
have  been  laid  upon  the  tebles  of  both  Houses  of 
Parliament  as  prescribed  by  section  101  of  the  Act  of 
1S83.  [Chakkbli.,  J. — It  cannot  be  necessary  to 
prove  ttiat  in  every  case.]  On  these  grounds  the 
conviction  cannot  be  sostained. 


L&WBAifOe,  J. — There  are  two  questions  in  this 
ease.  The  first  is  whether  the  appellant  is  entitled  to 
describe  biiuself  as  a  patent  agent  without  being 
registered  as  such  and  without  having  paid  the  fee 
required  b^  rule  24  of  tbe  rules  of  1889. 

It  is  said  tbat  he  is  so  entitled  because  having 
practised  aa  a  patent  agent  before  the  Act  of  1888 
came  into  force  be  bad  acquired  the  right  to  so 


describe  himself,  snob  right  beii 
by  virtue  of  section  27  of  the  Act 

Before  the  passing  of  the  Act  a 
hiniself  as  a  patent  agent  wi 
through  any  examination  and 
himself  registered  as  a  patent 
right  reserved  by  section  27  is  a  i 
it  unnecessary  for  persons  wb< 
patent  agents  before  the  Act  to  u 
tion,  and  the  section  does  not  res< 
the  right  to  continue  describing  1 
agents  without  being  registered  a 
of  the  fee  provided  by  &e  rules  i 

The  second  point  is  that  the 
longer  in  force.  These  mlea  aj 
repealed,  by  inadvertence,  by  ni 
The  question  is  whether  they  we 
rales  of  1891.  In  my  opinion  thi 
of  1891  was  tore-enact  those  of  1 
alterations. 

CHAmrsLL,  J. — I  am  of  the  si 
is  only  one  point  of  importance, 
the  first  tune  imposes  restriol 
practisiDg  as  patent  agents.  Sec 
no  one  is  to  describe  himielf  as  a 
he  is  registered  as  a  patent  agent 
and  certain  privileges  are  given  ti 
before  the  passing  of  the  Act  beei 
as  patent  agente.  That  is  a  vei 
legislation.  Tbe  Aot  has,  further, 
of  a  very  ordioary  kind.  That  cla 
"  righto."  It  is  suggested  that  a 
be  placed  upon  the  words  "rig 
would  nullify  the  provisions  of  tl 
tbe  case  of  persons  who  had  been 
agents  prior  to  its  oommenoemem 

"Bight  acquired"  means  son 
quired  by  an  indiridual,  not  a  ri| 
every  man  has  a  right  to  do  Ou 
not  forbidden  him  to  do.  A  pers 
a  right  by  doing  that  which  he  i 
bidden  to  do.  A  person  does  n 
wearing  them  acquire  a  right  to  « 
is  not  a  "right  acquired,  therefc 
acqaired  "  does  not  apply  to  peraoi 
as  patent  agents  before  the  ooi 
Act. 

It  is  said  that  the  rules  of  1889 
and  words  were  certainly  nsed  i 
which  are  wide  enough  to  raise  t 
unnecessary  to  decide  it.  For, 
rules  of  1890  did  repeal  those  < 
did  it  was  clearly  by  inadverten 
that  the  thing  is  cured  by  ani 
became  necessary  in  1891  to 
further,  and  the  rules  of  1891  wei 

For  my  own  part  I  doobt  whi 
of  section  101  of  tlie  Aot  of  '■ 
directory,  and  all  that  is  said  i 
that  they  were  not  laid  before  J 
The  rules  of  1891  expressly  say  tl 
shall  have  effect  with  certain  n 
though  the  rales  of  1891  we 
assumption  that  the  rules  of 
sufficient  is  said  to  re-enaot  them. 

Tbe  only  question  is  whethei 
impose  fees  upon  patent  ogente  w 
before  tbe  commenaement  of  the  i 
point  was  ever  in  doubt,  it  was 
decision  in  IiutiUiU  of  Fatait 
[1894]  A.  C.  347. 

Appeal  liiemiised. 

Solicitors  for  the  appellant,  ^Vr 

Solicitors  fur  the  respondent,  li 
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HlOH  COXTBT. 


HuNTBB  (Appkllant)  V.  Glabb  (Bbspondbnt). 


High  Ooubt. 


a  B.  Div.  1 

(Lawranoe  and  Channell,  JJ.)  J 


Jan.  24. 


HxTNTBB  {Appelant)  v.  Clabe  {Respondent),    (a.) 

Medical  practitioner  —  Licentiate  of  the  Society  of 
Apothecaries  —  Title  of  physician  —  Wilfully  and 
falsely  taking  and  using  the  same— Conviction  by 
justices— Medical  Act,  1868  (21  &  22  Vict,  c  90),  s. 
40— Medical  Act,  1886  (49  A  60  Vict.  c.  41),  «.  6. 

A  licentiate  of  tJie  Society  of  Apothecaries  of  L<mdon 
registered  since  the  coming  into  operation  of  the  Medical 
Actf  1886,  and  therefore,  by  section  6  of  that  Act,  entitled 
to  practise  medicine,  surgery,  and  midwifery,  is  not 
enHUed  to  describe  himself  a^  a  physician. 

Special  case  stated  by  justioes  sitting  at  the  Gazton 
Pet^  Sessions  for  the  ooonty  of  Gaonbridge. 

The  question  of  law  raised  by  this  appeal  was 
whether  a  licentiate  of  the  Society  of  Apothecaries 
of  London,  registered  since  the  coming  into  operation 
of  the  Medical  Act,  1886,  and  therefore,  by  yirtue  of 
section  6  of  that  Act,  entitled  to  practise  medicine, 
snrgeiy,  and  midwifery,  could  properly  describe 
himself  as  a  '*  physician.'' 

The  case  set  out  the  &ots  and  contentions  substan- 
tially as  follows : 

The  appellant,  Mr.  H.  E.  Hunter,  was  a  duly 
registered  medioeJ  practitioner,  entitled  under  the 
Medical  Act,  1886,  to  practise  medicine,  surgery,  and 
midwifery.  In  December,  1897,  the  appellant  attended 
one  William  Hawkins,  and  on  the  28th  of  December 
and  the  23rd  of  March,  1898,  made  use  of  the  name 
and  title  of  physician  by  causing  to  be  printed  and 
deliyered  to  William  Hawkins  and  to  one  Elizabeth 
Shatton  certain  bill -heads  bearing  the  following 
words :  "  To  Kingsley  Hunter,  physician  and  surgeon, 
for  professional  attendance,  &o." 

An  information  and  complaint  was  preferred  by  the 
respondent  against  the  appellant  under  section  40  of 
21  &  22  Vict.  c.  90,  for  that  he  did,  and  continued 
wilfully  and  falsely  to,  pretend  to  be  and  to  take  and 
use  the  name  and  title  of  physician  contrary  to  the 
provisions  of  the  statute. 

The  justices  convicted  the  appellant  of  the  alleged 
offanoe,  and  adjudged  him  to  pay  a  fine  of  £6  aud  £3 
for  costs. 

The  appellant  thereupon  applied  for  a  case  to  be 
stated. 

On  the  part  of  the  appellant  it  was  contended: 
That,  being  in  possession  of  a  diploma  granted 
by  the  Society  ox  Apothecaries  of  London,  dated 
the  19th  of  October,  1893,  in  pursuance  of  which  he 
was  admitted  a  licentiate  of  that  society  and  registered 
as  such,  and  which  diploma  stated  that  the  appellant 
possessed  the  knowledge  and  skill  requisite  for  the 
efficient  practice  of  medicine,  surgery,  and  mid- 
wifery, and  that  he  bein?  so  registered,  and  by  virtue 
of  section  6  of  the  Medical  Act,  1886,  he,  the 
appellant,  was  (a)  entitled  to  take  and  use  the  titles 
of  *'  physician  '^  and  '*  surgeon  "  if  he  thought  fit  to 
do  so ;  and  (6)  that  notwithstanding  the  use  of  the 
name  or  title  of  physidan  there  was  nothing  to  show 
that  the  appellant  wilfuUy  and  falsely  used  the  same 
— on  the  contrary,  that  he  did  so  in  good  faith ;  further, 
that  he  was  authorized  and  justified  in  so  doing  in 
consequence  of  the  note  which  was  produced  and 
admitted  as  purporting  to  be  issued  by  the  Society  of 
Apothecaries  of  London  as  follows : 

<<  The  L.S.A.  (1886)  can  call  himself  by  any  title  or 
titles  which  he  prefers  to  adopt  denoting  his  right  to 
practise  medicine,  surgery,  and  midwuery,  provided 

(a.)  Beported  by  Ebskhtb  Beid,  Esq.,  Barrister- 

at-Law. 


that  he  does  not  directly  or  indirectly  assume  a  iiiie 
conferred  by  another  licensing  body  or  university." 

In  support  of  the  foregoing  contentions  EUis  r. 
Kelly,  9  W.  B.  66,  6  H.  &  N.  222,  30  L.  J.  M.  G.  35, 
was  cited. 

On  the  part  of  the  respondent  it  was  ocmtended:  Tbai 
the  case  was  in  all  respects  similar  to  that  of  Beg,  v. 
Baker,  8  Times  L.  B.  123,  56  J.  P.  406,  40  W.  B.  Dig. 
146.  In  that  instance  one  S.,  a  licensed  and  registerad 
apothecary,  used  on  his  door  after  his  name  the  letten 
M.D.,  also  the  words  Physician  and  Surgeon,  tiioiigfa 
he  was  not  registered  as  a  physician  or  surgeon  im£r 
the  Medical  Act,  and  the  court  held  he  was  ligiitly 
convicted  under  21  &  22  Vict.  c.  90,  s.  40,  of  falsely 
pretendinff  to  be  a  physician,  surgeon,  and  doctor 
respectivJy. 

The  questions  of  law  upon  which  the  case  wai 
stated  were :  (a)  Whether  or  not  the  appellant  hold- 
ing the  title  of  "L.S.A."  and  being  registered  ai 
such,  was  authorized  to  take  and  use  ue  title  of 
physician  in  the  manner  the  appellant  so  used  it; 
and  (6)  whether  on  the  facts  uie  mai^istrates  wen 
riffht  in  finding  that  the  appellant  so  described  him- 
self wilfully  and  falsely  within  the  meaning  of 
21  &  22  Vict.  c.  90,  s.  40. 

After  the  case  had  been  stated  the  appellant  diad, 
but  t^e  Society  of  Apothecaries  determined  to  go  on 
with  the  matter,  and  it  was  stated  in  court  that  ths 
real  respondents  to  these  proceedings  were  the 
General  Medical  Council. 

Haldane,  Q.O.  (Horace  Condy  with  him),  far  the 
Society  of  Apothecaries,  in  support  of  the  appeal  to 
quash  the  conviction,  said  the  society  was  inooc^ 
porated  by  charter  granted  by  James  L,  and  men- 
tioned as  a  curious  fact  that  by  an  unrep^ed  statote 
m«>dical  men  could  not  legally  practise  in  Great 
Britain  without  the  permission  of  the  bishop  of  the 
diocese.  By  an  Act  passed  in  1816  an  apouieoaiT'i 
right  to  prescribe  became  recognized  by  statute.  A 
druggist  compounded  according  t'>  the  prescripiMn 
and  sold  drugs,  but  an  apothecary  preeoribed  and 
dispensed  his  own  prescription.  By  the  Act  of  1886 
a  Ii.S.A.  became  entitled  to  practise  medioiDe, 
surgery,  and  midwifery,  and  he  submitted  that  it 
followed  that  such  a  person,  having  by  examinatioB 
shown  that  he  possessed  the  knowledge  and  skill 
requisite  to  practise  in  those  three  branches  of  the 
medical  profession  was  entitled  to  call  himself  a 
a  **  physician,"  the  meaning  of  the  word  being 
a  person  qualified  to  practise  physic — tc,  medi- 
cine, surgery,  and  midwifery.  Before  the  Act  of 
1886  a  man  might  have  be^  prosecuted  for  caD- 
ing  himself  a  surgeon  if  he  was  only  qualified  as 
a  physician,  since  before  that  date  the  titles  were  dis- 
tinguishable and  distinct.  These  tities,  however,  had 
ceased  to  be  the  particular  properties  of  particiilar 
licensing  bodies,  and  the  medical  Acts  gave  to  no 
one  licensing  body  the  monopoly  of  the  wofd 
' '  physician  to  its  members.  [Ghaknsll,  J. — ^If  the 
word  ^'  physician'*  in  the  section  we  are  considering 
is  used  in  a  popular  sense  as  equivalent  merely  to 
<*  doctor,*'  then  the  oonviction  is  wrong ;  bat  if  in  its 
technical  sense  as  implying  that  the  person  using  it 
holds  a  special  qualification  from  a  particular  lioensinf 
body  that  entities  him  to  use  the  titie  of  physioian, 
then  the  oonviction  would  stand.]  No  doubt  other- 
wise that  would  be  a  test  of  whether  the  conviotioii 
should  be  quashed  or  stand  if  the  titie  of  physiciaa 
was  a  registerable  titie.  As  a  matter  of  isA  no 
licensing  body  had  power  to  grant  the  degree  of 
*<  physician,"  and  therefore  the  Society  of  Apothe- 
caries resented  the  action  of  the  General  Mediosl 
Council,  who  desired  to  arrogate  to  themselves  ths 
exclusive  use  by  members  of  the  college  of  a  wocd 
which  was  sim^y  descriptive. 
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HlQH  OOUBT. 


Hxthteb  (Appellant)  v.  Clabb  (Bbspondbnt). 


High  Coubt. 


MuW  Mackenzie,  in  support  of  the  oonTiction,  said 
tli&t  at  one  time  lutothecaries  were  a  subordinate  body 
to  physicians,  and  quoted  section  3  of  32  Hen.  8,  c. 
40,  whid^  contained  a  direct  recognition  that  in  1540 
the  science  of  physic  included  the  knowledge  of 
SDzgery  and  embraced  the  general  art  of  healing 
whether  by  drugs  or  surgery.  At  the  close  of  the 
last  century  persons  practising  as  physicians  without 
the  licence  of  the  College  of  Phystcians  were  prose- 
cated.  There  was  a  distinction  between  the  practise 
of  physic  and  the  practise  of  medicine  and  contended 
that  the  former  emln-aced  the  practise  of  surgery. 
The  Act  of  1886  contained  no  provisions  which  con- 
feired  on  an  L.S.A.  the  right  to  style  himself 
physician. 

Burinff  the  argument  the  following  cases  were 
discoBsed:  T?ie  AUomey-Oeneral -v.  Royal  College  of 
Physicians,  9  W.  B.  590,  1  John.  &  Hem.  561 ;  Beg.  y. 
Baker,  66  L.  T.  Eep.  416, 40  W.  R.  Dig.  146  (also  cited 
as  Beg.  y.  JJ.  of  Aaton,  Birmingham,  8  Times  L.  B. 
123);  Davie  v.  Makuna,  33  W.  R.  668,  29  Oh.  D.  596; 
College  of  Physicians  v.  Harrison,  Wflcock's  Laws  of 
the  Medical  Profession,  p.  128 ;  Ellis  y.  Kelly  ;  Andrews 
Y.  Styrap,  26  L.  T.  Bep.  704.  20  W.  R.  Dig.  48 ;  Blogg 
T.  FinJeers,  By.  &  Moo.  125 ;  Boyal  College  of  Phy- 
tieians  y.  General  Medical  Coimcil,  68  L-  T.  Bep.  496, 
41  W.  B.  Dig.  136 ;  CoUege  of  Physicians  y.  Bose,  3 
Sslk.  17,  6  Mod.  44. 

Ths  CJoubt  allowed  the  appeal. 

Lawbahob,  J. — ^The  question  that  we  are  called 
upon  to  decide  in  this  case  seems  to  me  to  be  this : 
Whether  a  person  who  has  a  certificate  from  the 
Society  of  Apothecaries  (by  which  certificate,  I  under- 
stand, at  the  present  time  he  is  entitled  to  practise 
both  medicine  and  surgery,  as  well  as  act  as  an 
apothecary)  is  entitled  to  describe  himself  as  a 
physician — in  other  words,  whether  in  describing 
himself  as  a  physician  the  appellant  was  contrayening 
section  40  of  the  Act  of  1858.  In  my  judgment,  if 
sach  a  person  was  doing  that  falsely  and  wilfully, 
the  justices  would  be  quite  right  in  conyicting  him. 
That  is  the  short  answer  to  the  question. 

As  far  as  I  understand  the  matter,  up  to  1886  the 
only  certificate  granted  by  the  Society  of  Apothecaries 
was  a  certificate  to  practise  as  an  apothecary,  and 
after  that  the  three  bodies  into  whidi  the  medical 
profession  was  divided — namely,  physicians,  surgeons, 
sod  apothecaries,  decided  that  nobody  could  haye  any 
certificate  from  any  one  of  them  who  had  not  passed 
in  surgery  and  medicine,  aud  such  an  examination, 
if  there  is  a  separate  examination,  which  may  be 
required  by  the  Society  of  Apothecaries. 

Those  were  the  state  of  matters  in  which  the  then 
defendant,  the  appellant  in  this  case,  considered  he 
was  entitled  to  dencribe  himself  first,  I  see,  as  "  M.D." 
That  was  pointed  out  to  him  by  some  authority. 
I  need  not  refer  to  it  at  greater  length  as  being  wrong. 
Then  he  modified  that  until  he  came  at  last  to  call 
himself  a  physician.  The  question  is,  in  what  way 
was  the  word  "physician"  used?  Was  it  a  mere 
general  expression  signifying  the  man  was  a  medical 
man,  a  doctor,  or  was  there  a  more  definite  meaning 
to  be  attached  to  it —namely,  that  he  was  a  physician, 
which  would  import  to  most  people  that  he  was  a 
doctor  of  medicine,  and  held  a  diploma  entitling  him 
to  act  as  such  ?  That,  I  think,  was  the  real  meaning 
of  the  word  *'  physician  "  as  used  by  him.  And  I 
haye  no  doubt  whateyer  that  would  be  the  meaning 
oonyeyed  to  the  mind  of  anybody  who  saw  on  a  brass 
plate  "  So-and-so,  physician  ** ;  it  would  conyey  an 
idea  to  my  mind,  at  all  eyents,  and  I  should  think  it 
would  to  the  ordinary  mind,  that  he  was  a  doctor  of 
medioixije  and  a  physuaan — something,  in  fact,  which 


he  really  was  not.  llierefore  I  think  he  was  contra- 
yening section  40  of  the  statute  of  1858,  and  that  his 
oonyiction  was  right  upon  that  point. 

Now,  when  we  come  to  the  other  point— namely, 
whether  he  was  doing  it  wilfully  and  falsely,  I  come 
t(»  the  conclusion  after  looking  at  the  case  of  Ellis  y. 
Ktlly,  in  which  Bramwell,  B.,  gaye  judgment,  and 
held  that  the  defendant  was  not  acting  falsely  and 
wilfully,  and  the  case  of  Andrews  y.  Styrap,  in  which 
Martin,  B.,  says:  "There  was  ample  evidence  that 
this  appellant  wilfully  (for  he  did  it  on  purpose)  and 
falsely  (because  he  pretended  thereby  to  be  on  an 
equal  footing  with  any  regular  bred  and  registered 
physician  or  M.D.  in  England)  took,  assumed,  and 
used  the  title  of  *  M.D.' "  Of  course  that  was  a  yery 
much  stronger  case  than  the  one  we  are  now  con- 
sidering. Here  from  the  eyidence  I  think  the  appel- 
lant was  determined  to  try  his  right  That  is  the 
position  in  which  he  placed  himself.  He  said :  « I  haye 
a  certificate  entitlizig  me  to  practise  both  medicine 
and  surgery,  as  well  as  whateyer  the  certificate  of  the 
Apothecaries'  Society  may  go  to,  and  I  haye  a  right  to 
say  I  am  a  doctor  in  the  ordinary  sense  of  the  word^ — 
that  LB  to  say,  I  am  a  physidan  and  I  can  practise 
medicine."  I  haye  already  giyen  my  reasons  for 
thinking  he  was  wrong  in  that ;  but  I  think  he  was 
not  doing  it  wilfully  and  falsely,  but  doing  it  in  the 
assertion  of  a  right  for  which  I  think  there  was  no 
legal  ratification  at  all. 

I  apprehend  the  object  of  those  who  haye  started 
these  proceedings  will  be  met  by  the  judgment  giyen 
upon  the  other  part  of  the  case.  I  think  he  was 
wrong  there,  and  I  think  the  magistrates  were  right 
in  their  law  with  regard  to  the  first  part  of  the  case, 
but  I  W^^  there  is  no  eyidence  (which  there  must  be 
before  the  oonyiction  oould  be  affirmed)  that  the 
appellant  was  doing  what  he  did  wilfully  and  falsely. 
The  result  is  that  in  my  judgment  the  oonyiction 
must  be  quashed,  but  the  appellant  not  haying 
succeeded  upon  the  real  point  which  came  here  for 
decision,  the  fair  and  proper  thing  to  do  would  be 
that  the  oonyiction  should  be  quashed,  without  costs. 

CHAin^ELL,  J. — I  am,  on  the  whole,  of  the  same 
opinion.  To  begin  with,  I  think— although  I  think 
it  is  a  matter  of  some  doubt — ^that  this  appellant 
falsely  d<>scribed  himself  as  a  physician.  Counsel, 
during  the  argument,  stated  that  ihfij  were,  in  fact, 
appearing  for  two  societies,  and  that  these  societies 
desired  to  haye  the  opinion  of  the  oourt  whether  it  be 
a  true  description  now  for  a  licentiate  of  the  Society  of 
Apothecaries  to  describe  himself  as  a  physician.  It 
seems  to  me  that  depends  entirely  upon  what  is  the 
sense  in  which  the  word  "physician"  is  used  in 
section  40  of  the  Act  of  1858.  If  "  physician  "  there 
means  simply  a  person  who  is  duly  qualified  in 
law  to  practise  in  physics,  then  it  seems  to 
me  that  this  gentleman  was  a  physician  within 
that  meaning  of  the  word,  because  although  it 
would  not  haye  been  so  at  one  time,  he  neyerthe- 
less,  by  being  a  licentiate  of  the  Society  of  Apothe- 
caries, became  enticed  to  practise  medicine  and 
surgery.  Now,  if  the  word  ** physician"  in  section 
40  is  used  in  a  popular  sense,  anyone  would  be 
bound  to  say  that  he  was  entitled  to  practise  in 
physics,  in  a  popular  sense  at  anyrate ;  but  eyen  if 
there  is  any  other  sense— I  am  not  quite  sure  I  fully 
followed  Mr.  Muir  Mackenzie's  argument  upon  that 
point— but  eyen  if  there  is  in  any  sense  a  distinction 
between  "  physio  "  and  "  medicine,"  I  do  not  think 
there  is  any  such  distinction  in  the  popular  sense.  It 
follows,  therefore,  that  if  "  physician  "  in  section  40 
was  merely  a  general  word  describing  a  person  who  is 
legally  entitled  to  act  as  doctor— using  again  the  word 
in  its  popular  and  not  in  its  technical  sense  of  doctor  of 
^  medicine— if  it  means  this,  I  think  the  gentleman,  by 
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reason  of  his  qualification,  would  be  entitled  to  caU 
himself  a  physidaD.  Having,  however,  regard  to  the 
fact  that  prior  to  the  passing  of  the  Act  physician 
was  commonly  used  to  designate  the  highest  grade  of 
medical  practitioners,  I  think  it  was  so  used  in  the 
Act,  and  I  think  if  you  look  through  the  Act  gener^ 
ally  you  will  find  confirmation  of  that  view.  In  that 
special  sense  I  think  the  word  physician  is  used  in  the 
section,  and  I  do  not  think  it  is  correct  to  say  that 
the  licentiate  of  the  Society  of  Apothecaries  is,  in 
fact,  a  physician.  He  certainly  was  not  so  before  the 
Hoensing  Act  of  1886,  because  physician  in  that  sense, 
as  Mr.  Muir  Mackenzie  has  shown,  included  practice, 
not  only  in  m^cine,  but  in  sursery,  and  before  1886 
the  licentiateship  of  the  Society  ol  Apothecaries  did  not 

S've  that.  Consequently,  before  1886  it  would  not 
kve  been  a  correct  expression,  and  as  that  is  tiie  case 
I  think  we  have  really  no  binding  authority  upon 
this  question.  The  case  of  Reg,  v.  Baker  appeared 
at  first  sight  to  be  in  point,  but  in  that  case  there 
were  three  summonses  alleging  different  offences,  and 
I  do  not  think  so  now  for  two  reasons.  The  reasons 
are  first  of  all  that  was  a  motion  for  a  certiorari^  and 
any  jurisdiction  to  consider  the  matter  at  all  on  the 
part  of  the  magistrates  would  have  prevented  the 
certiorari  being  sranted  ;  and  secondly,  because  that 
gentleman's  qus^oation,  being  before  1886,  did  not 
authorize  him  to  practise  in  surgery,  and  therefore  it 
did  not  authorize  him  to  be  a  physidan  in  the 
sense  in  which  Mr.  Muir  Mackenzie  has  pointed  out 
the  word  is  used  in  the  section — ^namely,  that  it 
induded  practise  in  surgery.  The  result  is  we  have 
got  no  authority  binding  upon  us  upon  this  point, 
and,  having  considered  it,  I  cobie  on  the  whole  to  the 
conclusion,  though  not  altogether  without  doubt,  that 
"physidan''  in  section  40  is  used  in  a  technical 
sense,  in  which  technical  sense  it  was  not  true  this 
gentleman  was  a  physician. 

The  next  question  is,  although  he  falsely  described 
himself,  did  he  wilfully  and  falsely  so  describe  him- 
self ?    Now,  on  this  point,  as  I  read  it,  the  case  of 
Ellia  V.  Kelly  seems  to  be  a  distinct  authority.    We 
have  the  case  quoted  to  us,  and  it  is  said  that  Bram- 
wdl,  B.,  afterwards  recanted  to  a  certain  extent  what 
he  has  said  in  that  case  of  Ellh  v  Kelly.    It  doeii  not 
quite  appear  how  much  of  his  opinion  in  Ellis  v. 
Kelly  he    thought  was  wrong,    and,   whatever    he 
thought  was  wrong,    there    remains  the  decision; 
and,  so  far  as  I  understand  the  decision,  it  was  this : 
that  in  that  case  the  man  was  not  really  an  M.D.  in 
the  sense  in  which  the  court  understood  section  40 
to  mean,  but  that  he  had  reasonable  grounds  for 
thinking  that  he  was,  and,  having  reasonable  grounds 
for  thinking  that  he  was,  the  court  said  he  could 
not     be     said     to     have     wilfully     and      falsdy 
described  himself  as  such.    If  that  is  the  meaning  of 
that  case,  it  governs  the  present  one.      The  difference 
between  EUis  v.  Kelly  and  Andrews  v.  Styrap  appears 
to  be  this :  that  in  Ellis  v.  Kelly  the  qualification 
that  the  gentleman  had  was  a  fordgn  quab'fication ; 
but  it  was,  as  I  may  say,  a  genuine  one,  a  real 
qualification.    In  Andrews  v.  Styrap  it  was  what  one 
miffht  call  a  bogus  qualification — that  is  to  say,  he 
had  not  been  examined  in  any  way,  but  had  written 
out    and  got  that  qualification    by  correspondence 
merely  for  the  purpose  of  representing  himself  here 
as  an  M.D.    That  is  what  Martin,  B.,  meant  when 
he  said  '*  he  did  it  on  purpose."    There  being  that 
difference,  I  do  not  think  Uiat  Ellis  v.  Kelly  is  over- 
ruled, and  it  is  a  binding  decision  and  goes  to  the 
effect  of  saying,  as  we  say  in  this  case :  Although  we 
think  this  genueman  incorrectly  described  himself  as 
a   physidan,  yet  he  did   not  wilfully  and    falsely 
describe  himself  as  a  physidan  by  reason  of  the  inter- 
pretation of  the  words  in  Ellis  v.  Kelly, 


On  those  g^unds  I  agree  that  the  conviotion  should 
be  quashed,  but  without  costs.  I  see  there  are  two 
questions  put  to  us — The  first  question  (a)  is 
*'  Whether  or  not  the  appellant  is  authorized  to  take 
and  use  the  name  and  title  of  physician  ?  "  As  to  thit 
we  say  that  he  was  not,  but  as  to  the  next  questun 
(&),  *' Whether  on  the  facts  herein  stated  the 
magistrates  were  right  in  finding  that  the  appeUsat 
so  described  himself  wilfully  and  falsely  ?  "  On  that 
point  we  say  they  were  wrong,  and  we  quash  the 
conviction  on  the  ground  that  he  had  here  some 
colour  or  title  to  use  the  description  which  he  used, 
espedally  having  regard  to  the  directions  issued  bj 
the  Society  of  Apothecaries  —  that  he  had  sudi  a 
reason  to  think  he  might  so  describe  himself  that  ve 
cannot  say  he  did  it  wilfully  or  falsely. 

OonvicHon  quashed, 

Solidtors  for  the  appellant,  Upton^  Aihey,  A  Oo, 

Solidtor  for  the  respondent,  F.  FF.  Farrer, 


Deo.  14, 15. 


a  B.  Div.  I 

(Wills  and  Bruce,  JJ.)  j 

Lakoashibb   Insttbaiigb  Go.   {AppeUants)  v.  Thi 

O0MMI88IONEB8  OF  iKULin)  Bevjsn  UK  {Betpomdaiis). 

YlTLOAir    BOILSB     AND     GeNXBAL    DrSURANCB    Oo. 

{Appellants)  v.  The  GoMMissioirBBS  of  Inlaid 
Bbyenue  {Eeipondents),  (a.) 

Inland  revenue  —  Stamp  duty  —  Policy  of  innmmet 
against  accident — Employer's  liability  policy — 8tamf 
Act,  1891  (54  &  55  Vi<i.  c.  39),  a.  98. 

A  policy  of  inxwtanct  hy  which  an  insurance  companif 
agrees  to  pay  for  and  on  behalf  of  the  assured  such  sums 
as  the  ensured  sTuUl  become  liable  to  pay  in  respect  of 
personal  injury  caused  in  his  business  to  workmen  in  hit 
employment  is  not  a  "policy  of  insurance  againd 
accident "  within  the  meaning  of  section  48  of  and  the 
schedule  to,  the  Stamp  Act,  1891,  but  requires  to  he 
stamped,  if  under  seal,  as  a  deed,  and  if  under  ka»d 
only,  as  an  agreement. 

Gases  stated  by  the  Gommissioners  of  Inland 
Revenue  under  section  13  of  the  Stamp  Act,  1891. 

Instruments  were  presented  under  sectioa  12  of 
that  Act  by  the  appelbuits  to  the  commisaionera  for 
their  opinion  as  to  the  stamp  duty  with  which  such 
instruments  respectively  were  chargeable.  The  fal- 
lowing is  a  copy  of  the  instrument  so  presented  hy 
the  Lancashire  Ibisurance  Go. : 

"Employer's  Liability  Policy. 
"First  premium  to  the'N  "Estimated    amount  of 


wages,  &0.,  on  which 
the  undermentioned 
sum  paid  in  respect  of 
premium  has  been  tsX-^ 
oulated,  £127  8s.  Sam 
paid  in  respect  of  pre- 
mium, 9s.  6d. 


9th  of  August,  1899, 
9s.  6d.  Employer's  In- 
surance Policy  against 
the  full  liability  under 
the  Employers'  Lia- 
bility Act,  1880,  and 
the  Workmen's  Gom- 
pensation  Act,  1897, 
and  also  against  the 
liability  at  oommon 
law.  ^ 

"  Whereas  Messrs.  Uren  Bogers  &  Go.,  of  S^nitt- 
field- street,  Birmingham,  carrying  on  the  busoMi 
of  iron  and  metal  merduuits  and  no  other  for  ths 
purpose  of  the  risk  under  this  policy  (and  who  sod 
whose  personal  representatives  or  successors  in  tlie 
business  are  hereinafter  called  '  the  employer '),  bsi 

(a.)  Keported  by  T.  R.   Colquhotw  Dnx,  Bm}., 

Barrister-at-Law. 
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paid  to  the  Lanoashire  Insnranoe  Go.  (hereinafter 
called '  the  company '}  the  sum  mentioned  above  in 
respect  of  premium,  and  has  delivered  to  the  company 
ft  proposal  in  writing  (which  is  hereby  declared  to  be 
the  basis  of  and  to  toTm  part  of  this  contract)  for  an 
indemnity  against  claims  for  compensation  for  per- 
KnuJ  injury  sustained  by  workmen  as  hereinafter 
mentioned. 

**Now  these  presents  witness  and  it  is  hereby 
agreed  as  follows :  The  company  shall  pay  for  and  on 
behalf  of  the  employer  such  sums  as  the  employer 
ahaU  become  liable  to  pay  under  or  by  virtue  of  the 
Employers'  liability  Act,  1880,  or  the  Workmen's 
Gompensation  Act,  1897,  or  under  or  b^  virtue  of  the 
oommon  law  in  respect  of  personal  injury  caused  in 
the  above-mention^  business  during  the  continuance 
of  this  policy  to  any  workmen  in  the  employ  of  the 
employer,  or  of  any  sub-contractor  for  injury  to 
whose  workmen  he  may  be  answerable." 

The  instrument  was  under  seal. 

In  the  case  of  the  Vulcan,  &o. ,  C!o.  the  policy  was 
imder  the  hands  of  two  directors ;  the  operative  words 
10  far  as  material  were  as  follows:  **The  company 
indemnifies  the  employer  fully  and  completely  against 
an  liability  under  or  by  virtue  of  the  Workmen's 
Gompensation  Act,  1897,  the  Employers'  Liability 
Act,  1880,  or  the  common  law  in  respect  of  any 
mjary  which  during  the  continuance  of  this  policy 
flhaU  happen  to  any  workman  whilst  in  his  employ 
and  engaged  in  the  above-mentioned  business." 

The  commissioners  being  of  opinion  in  each  case 
that  the  instrument  was  not  "  a  policy  of  insurance 
for  any  payment  agreed  to  be  made  upon  the  death 
of  any  person  only  from  accident  or  violence,  or 
otherwise  than  from  a  natural  cause,  or  as  com- 
pensation for  personal  injury, "  held  that  the  instru- 
ment was  not  *'  a  poncy  of  insurance  against 
aoddent"  as  defined  in  section  98  (1)  of  the  Stamp 
Act,  1891,  and  was  not  chargeable  by  reference  to 
the  head  of  charge  *' Policy  of  insurance  against 
accident  and  policy  of  insurance  for  any  payment 
agreed  to  be  made  during  the  sickness  of  any  person 
or  his  incapacity  from  personal  injury"  in  the  first 
lehedule  to  the  said  Act.  They  consequently  held 
that  it  was  liable,  in  the  case  of  the  Lancashire 
Insnranoe  Co.,  to  the  duty  of  lOs.  as  a  deed,  and  in 
tiie  case  of  the  Vulcan,  &c.,  Co.,  to  the  duty  of  six- 
pence as  an  agreement. 

The  appellants,  being  dissatisfied  with  the  assess- 
ments of  the  oommissioners,  appealed,  and  cases 
were  accordingly  stated  by  the  commissioners  pur- 
suant to  fleoti0n  13  of  the  Stamp  Act,  1891. 

Cohen,  Q.C.  {F.  L.  Wright  with  him),  for  th 
appellants  the  I^mcaahire  Insurance  Co.,  and  Jelf 
Q.C.  (tf.  E,  Bankes  with  him),  for  the  appellants 
the  Yulcan  Boiler,  &c.,  Co.  —  These  policies  are 
pohdee  of  insurance  against  accident  and  are  charge- 
able with  a  duty  of  one  penny  only.  The  definition 
of  "  poJicy  of  insurance  against  accident "  in  section 
W  of  the  Stamp  Act,  1891,  is  not  confined  to  policies 
by  which  an  aoddent  to  the  assured  himself  only  is 
msnzed  against ;  under  these  policies  the  moneys  can 
only  become  payable  by  the  insurance  companies  upon 
the  occurrence  of  a  death  otherwise  than  from  a 
natural  cause  or  personal  injury,  and  this  is  sufficient 
to  bring  them  within  the  definition  if  construed 
reasonably  ;  and  a  statute  must  not  be  construed  so 
as  to  impose  a  charge  tmless  it  does  so  in  clear  and 
unambigaons  language :  Partington  v.  Attorney- 
General,  L.  B.  4  H.  L.  100,  17  W.  B.  H.  L.  Dig.  1  ; 
C(^houn  ▼.  Brooke,  36  W.  B.  657,  21  Q.  B.  D.  52, 
per  Fry,  L*J.,  at  p.  62 ;  OrientcU  Bank  Corporation  v. 
Wright,  5  App.  Cas.  842,  29  W.  B.  Dig.  35. 

Bir  B.  B,  Finlay,  8.Q.  {Da/nchwerU  with  him),  for 


the  Crown. — ^The  event  upon  which  the  companies 
have  agreed  to  pay  money  is  the  arising  of  a  legal 
liability  of  the  employer  to  compensate  his  workmen. 
Such  a  liability  does  not  arise  in  the  case  of  every 
accident ;  the  policy  does  not,  therefore,  contain  an 
agreement  to  make  a  payment  upon  the  happening  of 
a  death  or  personal  injury;  it  is  an  agreement  to 
indemnify  against  a  legal  lial^ty,  and  is  not  a  policy 
of  insurance  against  accident. 

They  cited  Dolby  v.  India  and  London  Life 
Assurance  Co.,  3  W.  B.  116, 15  C.  B.  365 ;  Theobald  v. 
Bailway  Paastngera*  Assurance  Co,,  2W.  B.  628, 10  Ex, 
45  ;  Bradbum  v.  Great  Western  Railway  Co,,  23  W.  B, 
48,  L.  B.  10  Ex.  1 ;  and  Darrell  v.  TibbiU,  29  W.  B. 
66,  5  Q.  B.  D.  560. 

Bbttoe,  J. — In  these  two  cases  the  instruments  are 
chargeable  respectively  with  stamp  duty  in  the  one 
case  as  a  deed,  in  the  other  case  as  an  agreement,  un- 
less the  instruments  fall  within  the  description  of 
*'  policy  of  insurance  ag^ainst  accident "  given  in 
section  98  of  the  Stamp  Act,  1891.  **  Policy  of  in- 
surance against  accident"  means,  according  to  the 
section,  a  policy  for  any  payment  to  be  made  upon  the 
death  of  any  person  otherwise  than  from  a  natural 
cause,  or  as  compensation  for  personal  injury.  In 
substance  I  think  there  is  no  disonction  to  be  drawn 
between  the  two  policies  in  point  of  form.  But  I  will 
take  the  policy  in  the  case  of  the  Lancashire  Insur- 
ance Co.,  the  form  of  which  is  certainly  quite  as 
favourable  to  the  appellants  as  the  other  policy. 
The  proposal  which  is  declared  in  the  recital  at 
the  commencement  of  the  policy  to  form  the  basis 
of  the  contract  is  described  as  a  proposal  for 
an  indemnity  against  claims  for  compensation  for 
personal  injury  sustained  by  workmen.  [His  lord- 
ship quoted  the  operative  words  of  the  policy,  and 
continued:]  It  is  quite  clear  upon  the  wording  of 
the  policy  that  the  payment  agroed  to  be  made  de- 
pends upon  the  liability  of  the  assured  to  answer  for 
the  death  of  his  workmen,  or  for  the  personal  injury 
sustained  by  his  workmen.  The  death  of  a  workman 
in  tiie  employ  of  the  assured  might  be  caused  by  other 
than  naturid  causes,  or  such  workman  might  sustain 

Sersonal  injury,  and  yet  no  payment  would  become 
ue  under  the  policy  unless  the  death  were  caused  or 
the  personal  injury  were  caused  in  such  circumstances 
as  to  render  the  assured  liable  to  pay  compensation. 
The  payment,  therefore,  is  not,  I  think,  a  payment 
agreed  to  be  made  upon  the  death  of  a  person  other- 
wise than  from  a  natural  cause,  or  as  compensation 
for  personal  injury,  but  is  a  payment  agreed  to  be 
made  as  an  indemnity  against  claims  for  compensation 
for  which  the  assured  is  answerable.  Two  things 
must  happen.  There  must  first  be  the  death  or 
personal  injury  of  a  workman ;  and  secondly,  there 
must  be  a  liability  on  the  part  of  the  assured  to  make 
compensation  for  the  death  or  personal  injury. 

It  was  argued  by  Mr.  Cohen  in  the  one  case  and  by 
Mr.  Jelf  in  the  other  that  although  the  two  conditions 
must  exist  before  the  policy  could  become  operative, 
yet  the  payment  stipulated  for  by  the  policy  was  not 
the  less  a  payment  to  be  made  upon  death  or  as  com- 
pensation for  personal  injury  merely  because  some 
other  condition  than  death  or  personal  injury  must 
exist  before  the  policy  could  be  enforced.  They 
instanced  the  case  of  Ufe  policies  and  accident  policies 
which  commonly  contain  various  stipulations  re- 
quiring certain  notices  to  be  given  within  a  stipulated 
time  of  the  happening  of  the  death  or  accident, 
the  strict  observance  of  which  is  made  a 
condition  precedent  to  the  right  of  action  on  the 
policy,  and  they  contended  that  such  policies  did  not 
cease  to  be  life  policies  or  accident  policies  by  reason 
of  the  right  of  action  on  the  policies  depending  upon 
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some  event  other  than  the  death  or  accident.  But  the 
answer  to  that  argament  is,  I  think,  this — that  the  con- 
ditions in  such  cases  are  incidental  to  the  subject- 
matter  of  the  insurance.  The  goyeming  event  in 
those  cases  is  the  death  or  accident,  and  the  ordinary 
stipulations  to  which  reference  was  made  by  the 
learned  counsel  are  stipulations  made  with,  a  view  to 
fence  and  protect  the  rights  of  the  assurer  so  as  to 
enable  him  to  require  satisfactory  evidence  of  or  to 
make  inquiry  concerning  the  facts  upon  which  his 
liability  depends.  They  do  not  alter  the  character 
of  the  risk  upon  which  the  assurance  depends. 
Such  conditions  grow  out  of  and  are  subsiduury 
to  the  subject-matter  of  the  insurance.  But  it 
seems  to  me  in  the  present  case  that  the  liability  of 
the  assured  to  compensate  his  workmen  lies  at  the 
very  root  of  the  contract.  It  is  the  cardinal  event 
upon  which  the  liability  of  the  assurer  to  pay  the 
money  under  the  policy  depends.  It  is  in  truth  and 
substance  a  contract  of  indemnity,  and  although  the 
indemnity  is  against  Uability  arising  from  death  or 
personal  injury,  and  the  death  or  personal  injury  is  a 
aitie  gud  non,  and  is  one  of  the  conditions  of  the  liability 
of  the  assured,  yet  it  is  not  the  condition  upon  which 
the  liability  of  the  assurer  depends.  It  is  not  the 
condition  upon  which,  by  the  terms  of  the  instrument, 
the  payment  agreed  to  be  made  depends. 

Wills,  J*— I  agree.  I  will  only  add  that  even  if 
the  first  portion  of  the  definition  were  satisfied,  and 
that  the  policy  could  be  said  to  be  a  policy  by  which 
the  insurers  agreed  to  make  a  payment  upon  the 
death  of  a  person  from  accident  or  violence  or  other- 
wise than  from  a  natural  cause,  the  latter  portion 
would  still  remain.  An  agreement  to  pay  any  sum 
which  the  employer  should  become  liaole  to  pay  to 
his  workman  as  compensation  for  personal  injury 
cannot  by  any  stretch  of  language  be  held  to  be  an 
agreement  to  pay  as  compensation  for  personal  injury. 
That  portion  of  the  definition  cannot  be  applied  to  the 
policy  in  the  present  case. 

Judgment  for  tJie  Grown. 

Solicitors  for  the  Lancashire  Insurance  Co.,  Bower , 
Cotton,  A  Bower,  for  Janion  &  Hall,  Manchester. 

Solicitors  for  the  Vulcan  Boiler,  &c.,  Co.,  Busk, 
Mdhr,  &  NorrU,  for  Payne,  Oalloway,  &  Payne, 
Manchester. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Revenue, 


Prob.  Div.  &  Adm.  Div.  )  t       ao 

Admiralty.  j  '^»°-  2«- 

*'  The  Snabk."  (a.) 

Ship — Damage — Collision  caused  by  running  foul  of 
sunken  barge — Negligence  of  owner  of  barge  in  not 
providing  for  proper  lighting  of  wreck,  where  wreck 
not  abandoned  —  Liability  of  owner  of  wreck  if 
independent  contractor  employed  to  raise  wreck  for 
him. 

The  owner  of  a  vessel  sunk  in  the  fairway  of  a  navi" 
gable  river  who  has  not  abandoned  the  wreck,  bxtt  has 
agreed  with  an  independent  contractor  to  raise  her  for 
him,  is  answerable  in  damages  for  the  loss  sustained  by 
tJie  owners  of  another  vessel  running  foul  of  the  ujredc 
without  negligence,  in  consequence  of  the  wreck  being 
improperly  lighted, 

(a.)  Reported  by  C.  F.  Jsmmett,  Esq.,  Banister- 

at-Law. 


This  was  an  action  of  damage  instituted  on  behalf 
of  the  owner  of  the  steamship  Festo  against  the  owmbb 
of  the  dumb-barge  Snark  to  recover  fat  the  damsf^ 
sustained  by  the  former  vessel  in  a  coUisioii  with  The 
Snark  on  the  3rd  of  August,  1897,  in  the  fairway  of  the 
Biver  Thames,  when  The  Vesta  came  in  oontact  wi&  tiis 
submerged  wreck  of  The  Snark  and  thereby  received 
the  damages  proceeded  for  in  the  droumstaaoei  etsted 
in  the  judgment. 

The  fourth  paragraph  of  the  statement  of  daioi 
was  in  terms  as  follows  :  The  barge  Snark  was  1  jing 
wholly  submerged  in  a  pootion  obstmotiiis;  the 
navigable  channel,  and  the^coUision  was  caused  hj  the 
neglect  and  default  of  the  defendants  or  of  their 
servants  or  agents,  for  which  the  defendants  ace  bsbls 
in  not  taking  proper  and  sufficient  steps  to  indtnte 
the  position  of  the  wreck  or  to  warn  passiDg  veneb 
thereof,  in  placing  and  keepimi^  the  barge  markmg 
the  wreck  in  an  improper  and  misleading  position, 
and  failing  to  keep  a  proper  watcJi  on  board  inch 
barge  and  leaving  such  barge  untended  wifchoat 
anybody  on  board  her,  and  in  neglecting  to  give 
proper  or  other  warning  from  the  said  barge  or  other- 
wise to  those  on  board  The  Vesta  that  The  Vesta  was 
approaching  the  wreck. 

The  defendants  in  their  defence  denied  (inter  alia) 
that  the  collision  was  caused  by  the  negligence  of  the 
defendants  or  their  servants  or  anyone  for  whose  acti 
they  were  responsible,  and  after  alleging  that  The 
Vesta  improperly  failed  to  keep  clear  of  The  Smrk, 
pleaded  m  the  alternative  that  The  Snark  sank  at 
about  2.15  a.m.,  1st  of  August,  1897;  that  the 
defendants  thereupon  informed  the  Thames  Oon- 
servancy  and  entmd  into  a  contract  with  WiDiaiii 
Forrest,  an  under-watermau  and  diving  oontractor, 
who  verbally  contracted  to  raise  and  remove  the  baid 
sunken  barge  {The  Snark)  for  a  fixed  sum ;  and  that 
if  there  was  any  negligence  in  or  about  the  lighting, 
marking,  or  watching  of  the  said  barge,  sofih 
negligence  was  that  of  the  said  Forrest  or  his  serYants, 
and  not  that  of  the  defendants  or  their  servants. 

Dec.  5  and  6. — On  these  days  the  action  was  heard 
before  Barnes,  J.,  assisted  by  two  of  the  Elder 
Brethren  of  the  Trinity  House,  and  the  oooit 
came  to  the  conclusion  that  tiie  collision  had 
happened  through  the  wreck  of  The  Snark  being 
insuSficiently  guarded,  and  that  in  cansequenoe  of 
this  negligence  The  Vesta,  whilst  passing  at  a  safe 
and  proper  distance  from  lights  which  bad  been 
placed  by  Forrest  and  persons  employed  by  him  to 
mark  the  position  of  the  wreck,  ran  dueotly  on  to  the 
wreck. 

Dec.  13. — ^The  question  whether  on  the  facts  found 
by  the  court  the  defendants  were  to  blame  iat  tiie 
collision  came  on  to  be  argued. 

Carver,  Q,C.,  and  Stubbs,  for  the  plaintifiEk— The 
owners  of  The  Snark  are  liable  for  the  damaM 
arising  out  of  the  collision  between  the  wredk  of  the 
Snark  and  The  Vesta,  The  collision  was  solely  oaused 
by  the  wreck  not  having  been  properly  gaaided  and 
lighted,  and  at  the  time  of  the  collision  the  defendants 
had  neither  abandoned  the  wreck  or  transferred  it  to 
third  parties.  They  wished  for  it  to  be  raised  so  tfast 
they  might  use  it  again  as  a  barffe,  and  it  is  idls  to 
suppose  that  by  employing  an  in(&pendent  oootnctor 
to  raise  the  wreck  for  them  they  were  able  to  shift 
their  responsibility  of  guarding  and  ligliting  it 
away  from  themselves.  There  having  been  negligenee 
in  guarding  and  lighting  the  wreck,  the  deraDdaols 
are  equalljr  liable  whether  or  not  they  agieed  that 
the  guarding  and  lighting  was  to  be  atteaded  to  by 
the  x)ersons  who  were  raising  the  barge:  The 
Utopia,  [1893]  A.  C.  482 ;  Bardaker  ▼.  IdOe  Distnd 
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Ooimea,  44  W.  B.  323,  [1896]  1  a  B.  335 ;  Tarry  y. 
AthUm,24W.  B.  581,  1  Q.  B.  D.  314;  Fickard  y. 
Sniihy  10  0.  B.  N.  S.  470,  9  W.  B.  G.  L.  Dig.  59 ; 
Fenny  ▼.  Wimbledon  Urban  Council,  [1898]  2  Q.  B. 
212, 46  W.  B.  Dig.  138;  DaUon  ▼.  Angus,  6  App. Gas. 
740, 29  W.  B.  Dig.  75. 

Pyke,  Q.C.,  and  Batten,  for  the  defendants,  the 
ovnen  of  The  Snark. — This  is  not  a  suit  in  rem,  and 
the  negligence  which  caused  the  accident  was  not  the 
negligence  of  the  defendants,  but  the  negligence  of 
u)  independent  contractor  to  whom  the  defendants 
had  kaosferred  the  control  and  possession  of  the 
wxeek:  22.  ▼.  WatU,  2  Esp.  675;  WhiU  v.  CWap, 
2W.  B.  624,  10  Exch.  312;  Brown  y.  Mallett,  5 
a  B.  599 ;  Gray  v.  PuOen,  13  W.  B.  257,  5  B.  &  8. 
970;  Mie  y.  The  Sheffield  Oaa  Comumera'  Co.,  2 
W.  B.  19,  2  E.  &  B.  767.  That  contractor  is  therefore 
liable  in  penonam — BlaJee  y.  Wool/,  ante  p.  8,  [1898] 
2  Q.  B.  426 — ^JQst  as  much  as  he  would  haye  been 
liable  if  he  had  agreed  to  manage  and  control  The 
Snark  when  navigating  the  Thames  and  the  collision 
liad  oocorred  before  she  had  sunk :  Milligan  y.  Wedge, 
12  A.  &  E.  737 ;  The  CasUegaU,  41  W.  B.  349,  [1893] 
A.  0.  38 ;  The  Tasmania,  13  P.  D.  110,  36  W.  B.  Dig. 
184;  HUl  y.  The  Tottenham  Local  Board,  15 
T.  L.  B.  53. 

Cur,  tidv,  vult, 

Jsn.  26. — Babnbs,  J. — ^This  is  a  case  in  which  the 
plsintiffo  seek  to  recover  from  the  defendants  for 
damages  sustained  by  the  plaintiffs  owing  to  their 
iteamahip  The  Vesta  running  upon  the  defendants' 
baige  The  Snark,  which  was  suzDc  in  the  foirway  off 
Cackolds  Point  in  the  Biver  Thames.  The  Snark 
bad  been  sunk  by  a  collision  with  another  steamer  on 
tbe  1st  of  August,  1897,  and  a  man  named  Forrest 
bad  been  employed  by  the  defendants  to  raise  her. 
Before  he  bad  succeeded  in  doing  so  the  plaintiffs' 
steamship,  in  coming  up  the  Thames  on  the  early 
moming  of  the  3rd  of  August,  whilst  on  a  voyage 
from  Hamburg  to  St.  Katharine's  Docks,  London, 
nm  upon  the  sunken  barge  and  was  seriously 
damaged. 

The  case  was  heard  before  me  during  last  sittings, 
when  the  plaintifRi  alleged  that  the  accident  happened 
owing  to  the  negligence  of  those  in  charge  of  the 
■alvage  operations  in  not  properly  placing  lights  so 
as  to  warn  persons  navigatuoff  the  river  of  the  danger 
occasioned  by  the  sunken  beffge,  while  on  the  other 
band  the  defendants  alleged  that  it  arose  from  the 
improper  navigation  of  the  plaintiffs'  steamship.  I 
found  that  there  was  no  default  in  the  navigation  of 
tbe  steamer,  but  that  althoagh  a  barge  called  The 
Bkoda  had  been  placed  by  Forrest  and  his  men  with 
lights  upon  it  with  the  object  of  warning  persons  in 
charge  of  other  vessels  of  the  spot  where  the  wreck 
lay,  it  had  in  fact  been  negligently  and  improperly 
pmoed  in,  or  allowed  before  and  at  the  time  of  the 
accident  to  swing  into,  a  position  at  some  distance 
across  the  stream  from  the  wreck,  so  that  it  did  not 
properly  guard  the  wreck  and  in  consequence  thereof 
the  plainti£b'  vessel  while  passing  at  a  safe  and 
proper  distance  from  the  warning  lights  ran  directly 
<Hi  to  the  sunken  barge. 

Ihe  q[uestion  then  arose  whether  or  not  the  defend- 
ants are  personally  liable  for  the  negligence  of  the 
person  in  charge  of  the  salvage  operations. 

The  facta  necessary  to  be  stated  in  order  to  deal 
with  this  question  are  these.  The  Snark  was  sunk 
vithout  negligence  on  the  port  of  the  defendants  or 
their  servants.  Upon  hearing  of  the  sinking  the 
defendants'  foreman  saw  Forrest,  who  is  an  under- 
witerman,  and  had  been  frequently  employed  to  raise 
nmken  bwgea,  and  was  a  proper  person  to  empk>y  for 


such  purpose.  An  arranffement  was  made  between 
the  foreman  and  Forrest  that  the  latter  should  raise 
the  barge  for  £20  if  it  proved  an  easy  job,  and  £25  if 
it  prov^  troublesome,  and  that  tiie  defendants  should 
provide  a  barge  for  Forrest  to  work  with.  Nothing 
was  said  about  lighting  the  wreck. 

The  defendants  accordingly  supplied  Forrest  with 
the  barge  Bhoda,  and  he  and  his  men  went  down  to 
the  place  where  The  Snark  was  sunk,  and  then 
fastened  The  Bhoda.  Forrest  and  his  men  said  that 
they  had  an  anchor  fast  in  the  wound  made  by  the 
steamer  which  sank  The  Snark^  and  two  anchors  out. 
There  is  no  doubt  that  they  found  The  Snark,  and 
were  in  charge  of  her,  but  there  was  great  confusion 
in  the  evidence  as  to  the  way  in  which  The  Bhoda  was 
fastened,  and  for  reasons  which  it  is  unnecessary  to 
repeat  to-di^  I  found  them  guilty  of  the  negligcoioe 
aforesaid.  The  officials  of  the  Thames  Oonservancy 
were  told  by  Forrest  of  the  sunken  barge,  and  for  a 
short  time  before  Forrest  brought  The  Bhoda  to 
the  spot  a  boat  of  iJie  Thames  Conservancy  with 
a  flag  in  it  was  made  fast  to  The  Snark.  For  this 
service  the  defendants  paid  the  Thames  Conserv- 
ancy. When  Forrest  brought  Tlie  Bhoda  and  took 
charge  the  conservancy  bc^t  was  taken  away,  and 
Forrest  and  his  men  alone  remained.  Forrest  was 
ashore  at  the  time  of  the  accident,  and  only  one  man 
was  then  aboard  The  Bhoda,  though  two  others  were 
in  a  small  boat  in  which  they  had  been  ashore,  and 
they  said  that  on  the  way  back  they  were  looking 
after  some  buoys  attached  to  the  anchors.  After  the 
accident  Forrest  raised  The  Snark,  and  was  paid  £25 
by  the  defendants. 

The  argument  on  this  question  of  the  defendants' 
liability  took  place  before  me  a  few  days  after  the  trial 
on  the  merits,  when  the  case  was  ably  argued  by  counsel, 
and  shortly  put  the  plaintiffiB'  point  was  that  this  is  a 
case  where  the  maxim  BespcmdeOt  superior  applies, 
whereas  the  defendants'  point  was  that  they  were  not 
liable  for  the  default  of  an  independent  contractor.  A 
number  of  authorities  were  cited,  including  Brown  v. 
Mallett,  Wh^'te  v.  Crisp,  The  Douglas,  7  P.  D.  151 ;  The 
Utopia. 

The  exact  case  does  not  appear  to  haye  been  de- 
cided, though  the  principles  to  be  applied  in  these 
cases  of  negligence  committed  by  persons  employed 
by,  but  not  servants  of,  the  employer  have  been  much 
discussed  in  the  cases  aforesaid,  and  in  a  very  large 
number  of  cases  cited  by  Mr.  Beven  in  his  work  on 
Negligence,  one  of  the  latest  being  Hardaker  v.  Idle 
District  Council,  where  the  Master  of  the  Bolls  and 
A.  L.  Smith  and  Bigby,  L.JJ.,  gave  elaborate 
judgments  on  the  subject. 

After  considering  the  matter  upon  principle,  and 
with  the  assistance  of  the  decided  oases,  1  am  of 
opinion  that  the  defendants  are  personally  liable  in 
this  action. 

The  result  of  the  first  three  cases  above  mentioned 
was  stated  in  the  judgment  of  the  Privy  Council, 
delivered  1^  Sir  Francis  Jeune  in  The  Utopia  as 
follows :  **  Ine  owner  of  a  ship  sunk,  whether  by  his 
default  or  not  (wilful  misconduct  probably  giving  rise 
to  different  considerations},  has  not,  if  he  abandon  the 
possession  and  control  of  her,  any  responsibility  either 
to  remoye  her  or  to  protect  other  vessels  from  coming 
into  collision  with  her.  It  is  equally  true  that  so  long 
as  and  so  far  as  possession,  management,  and  control 
of  the  wreck  be  not  abandoned  or  properly  transferred 
there  remains  on  the  owners  an  obligation  in  regard  to 
the  protection  of  other  yessels  from  receiving  injury 
from  her.  But  in  order  to  fix  the  owners  of  a  wreck 
with  liability  two  things  must  be  shown :  first,  that  in 
regard  to  the  particufibr  matters  in  which  default  is 
alleged,  the  control  of  the  vessel  is  in  them — that  is, 
has  not  been  abandoned  or  legitimately  transferred ; 
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and  secondly,  that  they  haye,  in  disoharge  of  their 
legal  duty,  been  gailty  of  wilful  misoonduot  or  ne- 

flect."  This  statement  of  the  law  was  relied  on  by 
oth  sides  on  the  argument  before  me,  bat  each  took 
a  different  view  as  to  meaning  of  the  terms 
*'  abandonment "  or  **  proper  transfer  *'  of  the 
possession,  management,  and  "  control  of  the  vessel." 

This  has  to  m  considered.  If  a  vessel  has  been 
sunk  in  a  public  navigable  river,  and  becomes  a  dan- 
gerous obstruction  to  navigation,  the  wreck  is  a 
public  nuisance.  The  owner  in  whose  possession  she 
was  at  the  time  of  the  sinking,  and  whether  the 
sinking  has  occurred  by  his  de&ult  or  not  (wilful 
misconduct,  as  stated  in  the  above  passage,  probably 
giving  rise  to  different  considerations),  may,  however, 
abandon  the  wreck.  He  is  not  bound  to  remove  it. 
As  is  pointed  out  in  Bex,  v.  Watts  and  Brown  v. 
Malletty  5  C.  B.,  at  p.  619,  to  compel  htm  to  do  so 
might  involve  him  in  an  outlay  wholly  dispropor- 
tionate to  the  benefit  of  the  salved  property  to  him. 
If  he  abandon,  his  liability  ceases  subject  to  a 
question  which  I  need  not  enter  upon  as  to  whether 
or  not  he  has  a  duty  to  give  some  public  notice  of  the 
wreck. 

If  he  does  not  abandon  the  vessel  he  either  retains 
possession  and  control  (by  which  I  understand  that 
he  has  and  retains  power  by  due  care  and  exertion  to 
remove  the  wreck  utogether  or  to  shift  its  position 
so  as  to  prevent  it  from  being  a  source  of  danger),  or 
he  is  temporarily  forced  entirely  away  from  the 
wreck.  So  long  as  he  retains  possession  and  exercises 
the  dominion  and  control  of  an  owner  of  the  wreck 
he  is  under  an  obligation  to  use  reasonable  care  to 
warn  other  vessels  of  her  position  and  to  remove  the 
obstruction  with  reasonable  diligence.  If  the  owner 
be  temporarily  forced  away  from  the  vessel,  but  does 
not  abandon  and  intends  and  has  the  power  to 
salve  the  property,  it  would  seem  that  his  duty  is 
the  same  though  the  circumstances  will  affect  the 
manner  of  its  discharge.  The  Douglas  appears  to 
have  been  a  case  of  this  kind,  and  to  have  been  decided 
on  the  ground  that  in  the  circumstances  the  crew 
were  unable  to  more  than  give  notice  to  the  harbour 
authorities,  who  had  the  powers  conferred  by  the 
Bemoval  of  Wrecks  Act,  1877,  and  obtain  their  under- 
taking to  light  the  wreck  in  that  case.  See  especially 
the  judgment  of  Lord  C!oleridge,  7  P.  B.,  at  p.  158. 

If  actual  possession  and  control  be  resumed  the 
owners'  obligation  is  of  course  the  same  as  when  he 
retains  possession  and  control. 

If  the  owner  transfer  the  wreck  to  some  other 
person  who  takes  from  him  possession  and  control 
thereof,  such  person  takes  over  the  duties  and 
liabilities :  White  v.  Grisp^  The  owners'  position  is 
succinctly  stated  in  Addison  on  Torts  (6th  ed.),  at 
p.  618,  and  in  Angel  on  Nuisances,  p.  83.  If, 
however,  the  owner  having  the  possession  and  control 
in  the  sense  above  stated  merely  employ  another 
person  to  raise  and  remove  the  wreck  for  him,  there  is 
no  transfer  of  the  wreck,  and  although  the  person 
employed  may  be  placed  in  actual  physical  custody  of 
the  wreck  the  owner  does  not,  in  my  opinion,  discharge 
himself  from  the  duty  towards  the  public  which 
rested  upon  him  of  using  reasonable  care  to  warn 
other  vessels  of  the  position  of  the  wreck,  which 
remains  his  property.  Even  if  the  other  person  be 
expressly  employed  on  the  terms  that  he  shall  light 
the  wreck  properly  during  the  salvage  operations 
he  is  employed  by  the  owner  to  discharge  for  the 
owner  a  duty  which  rested  upon  the  latter.  The  owner 
does  not  get  rid  of  his  liability  by  employing  someone 
to  perform  it  for  him.  The  case  is  not  precisely  the 
same  but  presents  an  analogy  to  the  cases  of  which 
Hardaher  v.  The  Idle  Diatrict  Council  is  one.  The 
owner  has  a  duty  to  perform — viz.,  to  use  reasonable 


care  to  warn  other  vessels  of  the  position  of  the  wreck, 
and  cann6t,  in  my  judgment^  escape  from  tbe 
responsibility  attaching  to  him  of  seeing  that  datj 
pextormed  by  delegating  it  to  a  contractor. 

The  case  of  The  Utopia,  rightly  understood,  wpeiiB 
to  me  to  support  these  views,  and  not  to  detrset 
from  them.     There  a  vessel  was  wrecked  in  GKbnltir 
Bay,  and  the  port  authorities  took  from  the  owDsn 
and    assumed  the  task  of  protecting  otiier  venels 
from  the  wreck,  and  neglected  that  duty.    It  wis 
held  that  the  owners  of  a  vessel  coUidinff  with  the 
wreck  oould  not  proceed  against  the  wredc  for  their 
damages.    The  ground  of  the  decision,  as  I  pointed 
out  in  The  Bipon  CUy,  [1897]  P.  226,  at  p.  239. 45 
W.  K.  Dig.  153,  was  that  the  authorities  had  takao 
action  within  the  apparent  scope  of  their  po wees  si  port 
authority,  and  that  the  owners  oould  not  therefore  he 
made  liable,   nor  the  wreck  proceeded  against  for 
their  default.    It  was  in  fact  a  case  of  vis  faa/or,  snd 
not  a  case  where  another   person  was  volimtuily 
employed  by  the  owners  to  perform  their  duty  fat 
them.      The  greater  part  of  the  reasoning  of  the 
judgment  woiud  have  been  unnecessary  if  the  Jndidsl 
Committee  of  the  Privy  Council  had  thought  thstthe 
owners  could  get  rid  of  their  liability  by  delegstiDg 
their  duty  to  an  independent  person.    The  argument 
forcibly  addressed  to  me  by  Mr.  Batten,  that  there 
is  no  difference  between  the  case  of  an  owner  of  t 
wreck  sunk  in  and  obstructing  a  navigable  river  and 
that   of    an   owner    who  employs  a  oontractor  to 
navigate  her  in  ordinary  circumstances    from  one 
place  to  another  as  regards  his  duty  to  the  pnhlie 
appears  to  me  to  be  fallacious. 

In  the  one  case  the  wreck  is  a  dangerous  nnisue^ 
and  the  owners'  rights  and  liabilities  are  such  as  I 
have  already  stated.  In  the  other  case  there  ie  only 
an  employment  by  the  owner  of  a  contractor  to  do 
work  about  which  there  is  no  danger  if  propeciy 
performed,  and  not  an  employment  to  disdiarge  a 
duty  which  rests  upon  the  owner :  see  the  judgment 
in  Hardaker  v.  The  Idle  District  Council. 

In  the  present  case  the  defendants'  men  were 
temporarily  driven  off  The  Snark  by  her  sinking,  bit 
the  defendants  afterwards  employed  Forreet  to  raise 
the  wreck,  and  placed  him  in  possession  and  control 
for  that  purpose. 

Forrest  neglected  to  discharge  the  defendasti' 
duty  to  use  reasonable  care  to  warn  other  vossolw,  one 
of  which  was  the  plaintiffs',  of  the  position  of  ^ 
wreck,  and  for  this  negligence  the  defendants  are,  in 
my  opinion,  liable. 

Moreover,  it  is  to  be  noticed  that  the  defendants 
did  not  instruct  Forrest  to  light  the  wreok.  Nothing 
whatever  was  expressly  arranged  aboat  this  at  any 
time.  It  was  merely  left  to  him  to  do  what  he  con- 
sidered necessary  to  raise  and  remove  the  wreck. 

In  conclusion,  I  desire  to  note  that,  as  this  is  > 
action  in  personam,  I  have  not  entered  upon  any 
questions  as  to  the  right  of  the  plaintiff  against  the 


res. 


My  judgment  is  for  the  plaintiff  against  the  dden* 
dants  for  an  amount  of  damages  to  be  assessed  by  Um 
registrar  and  merchants,  and  costs. 

Solicitors  forplaintiflfa,  Stokes  S  StokeB. 
Solicitors  for  defendants,  J.  A.  A  H,  E.  FairfidL 
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Feb.  7,  8. 


From  Ghaa.  Diy. 

(Dndley,  M.R.,  and  Rigby  and 

Yaagban  Williams,  L.JJ.) 

In  re  MoosE  Bbothebs  &  Co.  (Lihited).  (a.) 

Company —  Protpeetus  —  Dirtetora  —  Shares—  Statement 
f»  prospedus  that  directors  would  take  shares — 
Liahdity  to  take  shares — List  of  contributories, 

A  prospectus  of  a  company,  approved  by  the  directors 
ai  their  first  meeting,  stated  that  the  whole  of  the  ordinary 
ihares  not  taken  by  tJte  vendors  to  the  company  would  be 
taken  by  the  directors.  The  register  of  shareholders  did 
ud  contain  the  names  of  any  of  the  directors,  nor  were 
any  shares  allotted  to  them.  In  the  winding  up  of  the 
amtpany  the  liquidator  applied  for  a  balance-order 
against  B„  one  of  the  directors,  in  respect  of  367  un- 
aUotted  ordinary  shares. 

Held,  by  the  Ooort  of  Appeal  {reversing  Wright,  J.), 
that  there  was  no  evidence  of  an  agreement  by  B,  to  take 
any  definite  nuniber  of  shares,  and  that  therefore  he 
was  not  liable  to  be  put  on  the  list  of  contributories. 

Appeal  from  Wright,  J. 

The  artiolee  of  aesociation  of  the  aboYe-named 
eompuny  included  the  following  articles : 

"77.  UntU.  otherwise  determined  by  a  general 
meeting  the  nomber  of  the  directors  shall  not  be  less 
than  three  nor  more  than  six.  The  following  gentle- 
men shall  be  the  first  directors  of  the  company — viz., 
Alfred  Watson,  James  Moore,  William  Moore,  Henry 
filstch  Weils,  ]IGlton  Bartholomew,  Bobert  Oolman, 
''  78.  The  qualification  of  every  director  shall  be  the 
holding  of  shares  or  stock  of  the  company  of  the 
nommal  value  of  £500," 

At  the  first  meeting  of  the  directors,  held  on  the 
28th  of  October,  1893,  and  attended  by  all  the 
directors,  the  f crowing  minute  was  passed:  ''The 
draft  proepeotus  was  approved  and  settled,  and  the 
•ecretary  was  instructed  to  plaoe  same  in  the  printer's 
hands."  Hie  prospectus  as  printed  gave  the  names 
sod  addresses  of  the  six  directors,  and  contained  the 
following  statements :  The  capital  of  the  company 
was  "  1,500  ordinary  shares  of  £20  each  (the  whole  of 
which  will  be  taken  by  the  directors),  750  £6  per 
eent.  preference  shares  of  £20  each,  and  300  £5  per 
cent,  debentures  of  £50  each." 

*'  The  vendors,  after  discharging  every  liability  up 
to  the  date  of  purchase,  will  reinvest  the  whole  of  the 
porchaae-money  in  the  company,  priocipally  in  the 
ordinary  stock,  on  which  they  will  receive  no  dividend 
until  the  £5  per  cent,  interest  on  the  debentures  and 
the  £6  per  oent.  dividend  on  the  preference  shares 
have  heaa.  paid.  Seeing  that— with  the  other 
direotors — they  take  the  whole  of  the  ordinary  shares, 
investors  have  the  best  possible  assurance  that  every 
effnt  will  be  made  to  ensure  the  prosperity  of  the 
oompany's  business." 

Applications  from  the  public  were  invited  for  the 
nrafereace  shares  and  the  debentures.  Three  of  the 
aireotOTB,  Messrs.  Watson,  Wells,  and  Colman,  having 
been  placed  on  the  list  of  contributories  in  respect  of 
ordiiiary  sluures  by  Bomer,  J.,  a  question  was  after- 
wards raised  in  the  liquidation  of  the  company,  on 
aa  application  for  a  balance-order  against  Mr. 
Bartholomew,  another  director,  whether  he  was 
liable,  on  the  faith  of  the  statements  in  the  prospectus, 
to  be  placed  on  the  list  of  ordinary  shareholders. 
It  speared  that  none  of  the  four  directors  named 
had  ever  had  any  shares  allotted  to  them,  nor  had 

(o.)  Beported  by  W.  S^AIJ<aR0S8  Gk>DDABD,  Esq., 

Barrister-at-Law. 


their  names  been  placed  on  the  register  of  members. 
The  liquidator  of  me  company  applied  to  make  Mr. 
Bartholomew  liable  for  367  ordinary  shares,  being 
the  balance  remaining  after  the  vendors  and  others 
had  taken  up  their  shares. 

Wright,  J.,  held  that  the  statement  in  the  pros- 
pectus was  evidence  of  an  agreement  by  the  direotors 
to  take  all  the  ordinary  shares  not  taken  by  the 
vendprs,  and  that  the  four  directors  were  jointly  and 
sevenUy  liable  for  the  367  shares. 

There  had  been  no  appeal  from  the  decision  of 
Bomer,  J.,  placing  Messrs.  Watson,  Wells,  and 
Golman  on  the  list  of  contributories. 

Ms.  Bartholomew  appealed. 

Ilaldane,  Q.C,  and  Oore  Browne,  for  the  appellant. 
— ^There  is  no  express  contract  here  by  the  directors 
to  take  shares.  Even  if  there  were  an  express  con- 
tract, the  company  made  it  impossible  for  the  directors 
to  fulfil  their  contract  by  the  allotment  of  shares  to 
other  applicants,  and  the  company  never  regarded 
the  directors  as  bound  by  their  contxact.  [They  were 
stopped  by  the  court.] 

Orosvenor  Woods,  Q.C,  and  Sheldon,  for  the 
liquidator. — ^The  only  case  with  a  representation  in  the 
prospectus  at  all  similar  to  this  is  In  re  Wood^s  Ships 
Woodite  Protection  Oo,,  2  Me^.  164,  38  W.  Jt.  Big.  36. 
The  meaning  is  that  the  directors  will  tidce  all  the 
ordinary  shares  other  than  those  which  by  arrange- 
ment with  the  company  the  vendors  will  take.  The 
directors  are  bouna  as  between  themselves  and  the 
company  to  take  the  shares.  It  certainly  amounted 
to  a  contract  by  the  direotors  to  take  the  shares. 

They  referred  to  Isaacs'  case,  40  W.  B.  518,  [1892] 
2  Ch.  158 :  In  re  Hercynia  Copper  Co.,  42  W.  B.  593, 
[1894]  2  Ch.  403 ;  and  to  Moore  and  De  La  Torre's 
case,  22  W.  B.  873,  L.  B.  18  Eq.  661. 

Whinney,  for  Mr.  Watson. 

T,  L.  Wilkinson,  for  Messrs.  Wells  and  C!olman. 

LiKDLBT,  M.B. — It  is  not  from  any  desire  to  get 
Mr.  Bartholomew  off  any  obligation  which  he  may 
have  contracted  that  I  ful  to  agree  with  Wright,  J., 
because  one  would  like  to  put  thin  director  on  the  list 
of  contributories  if  one  could.  That  is  my  own  per- 
sonal view,  but  I  feel  we  cannot  do  it  unless  we  invent 
a  contract,  and  we  have  no  business  to  invent  a 
contract  in  order  to  do  what  we  think  would  be  fair. 

Mr.  Bartholomew  complains  of  an  order  which  has 
put  him  on  the  list  of  contributories  and  made  him 
pay  calls  on  367  shares  in  this  company.  We  are  told 
that  he  was  one  of  the  original  directors  of  the  com- 
pany and  one  of  the  promoters.  Before  the  company 
was  wound  up,  and  whilst  the  company  was  a  going 
company,  he  was  never  registered  in  respect  of  any 
shares,  and  there  is  no  trace  of  any  agreement  what- 
ever between  him  and  the  company  that  he  would 
take  any  definite  number  of  shares,  or  that  the  com- 
pany would  give  him  any  definite  number  of  shares. 
Nor  was  there  in  truth  any  agreement  at  Idl  between 
him  and  the  company  that  he  should  have,  or  that 
the  company  should  give  him,  any  definite  number  of 
shares  at  all.  But  there  is  a  very  important  document, 
to  which  I  will  allude  presently,  from  which  it  is  said 
that  we  must  infer  tiiat  there  was  an  agreement 
between  him  and  the  company  that  he  should  have 
367  shares.  That  document  is  the  prospectus.  The 
company  was  registered  on  the  4th  of  October,  1893, 
and  Mr.  Whinney  has  stated  that  the  prospectus  was 
framed  before  that,  and  was  sent  by  Mr.  Bartholomew 
to  Mr.  Watson  and  approved  of  by  Mr.  Watson  as 
the  prospectus  for  the  then  unformed  company  as 
early  as  September,  1893.  Now,  I  pause  there  for  a 
moment.    What  did  the  language  of  the  prospectus 
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mean,  then,  in  September,  1893,  when  Mr.  Bartholo- 
mew approved  it  r  It  meant  this,  that  the  directors 
would  take  the  1,500  ordinary  diares  of  £20  eaoh. 
Yon  cannot  tun  that  by  any  possibility  into  anything 
like  an  agreement  with  the  company.  At  the  outset 
it  is  an  expression  of  an  intention.  "  When  the  com- 
pany is  formed  we  will  enter  into  an  afl^'eement  with 
the  company  to  take  those  shares."  That  is  the  very 
outside.  Now,  when  the  company  was  registered  Mr. 
Bartholomew  became  a  director,  and  he  does  not  dis- 
pute that  he  did  become  a  director.  There  may  be 
some  question  hereafter  whether  he  became  liable  to 
take  his  qualification  shares.  We  have  not  considered 
that,  and  I  say  nothing  more  about  it.  I  refer  only 
to  his  obligation  to  take  367  shares.  On  the  28th  of 
October,  1893,  the  directors  met,  and  Mr.  Bartholomew 
was  present,  and  at  that  meeting  the  draft  prospectus 
was  approved  and  settled,  and  the  seci«tary  was 
instructed  to  place  tbe  same  in  the  printer's  hands. 
This  was  the  prospectus  which  Mr.  Bartholomew 
previously  sent  to  Mr.  Watson  in  September,  1893.  It 
u  headed  *<  Moore  Bros.  &  Ck>.  (limited)."  *<  Capital 
1,500  ordinary  shares  of  £20  each,  the  whole  of  which 
will  be  taken  by  the  directors."  That  comes  to 
£30,000.  Then  we  have  a  statement  about  the  vendors, 
and  there  is  this  paragraph :  **  Seeing  that  with  the 
other  directors  they  " — the  vendors — "  take  the  whole 
of  the  ordinary  shares,  investors  have  the  best  possible 
assurance  that  every  effort  will  be  made  to  ensure  the 
prosperity  of  the  company's  business."  If  we  had  to 
consider  what  effect  that  prospectus  had  upon  any 
complaint  made  by  a  person  who  took  shares  in  this 
company  on  the  faith  of  that  statement  we  might 
possibly  come  to  some  conclusion  which  would  be 
advantageous  to  the  person  bringing  such  an  action ; 
but  we  have  not  to  consider  anything  of  the  sort. 
We  have  to  consider  the  question  whether  this  state- 
ment in  the  prospectus  amounts  to  satisfactory  proof, 
not  merely  whether*  the  document  is  admissible  as 
evidence,  but  whether  it  is  satisfactory  proof  that 
there  was  an  agreement  between  Mr.  Bartholomew 
and  the  company  that  he  would  take  and  that  the 
company  would  allot  to  him  367  shares,  that  being 
the  total  amount  of  ordiiuury  shares  not  allotted. 
Wright,  J.,  has  come  to  the  conclusion  that  upon  the 
true  cons^ction  of  this  prospectus,  and  upon  the 
fact  that  it  was  issued  by  the  directors  at  that  meeting 
onthe28th  of  October,  1893,  all  the  directors  are  jointly 
liable  for  these  367  shares ;  that  is  to  say,  he  treats  it 
not  only  as  evidence  of  an  agreement,  but  as  satis- 
factory proof  of  an  agreement  between  them  and  the 
company  that  they  were  all  of  them  bound  to  take 
theoe  367  shares.  I  cannot  come  to  that  conclusion 
at  all.  It  appears  to  me,  in  ^e  first  place,  that 
if  it  is  evidence  of  any  agreement  between  the 
directors  and  the  company,  the  true  construction 
is  not  that  at  all.  I  cannot  possibly  get  out  of  this 
language  a  contract  that  all  the  directors  shall  take 
jointly  all  the  shares  which  are  unallotted.  The  true 
meaning  of  it,  as  I  apprehend,  is  the  same  as  the 
meaning  before  the  company  was  formed,  that  is  to 
say,  that  some  arrangement  will  be  made  with  the 
company  by  which,  if  other  people  do  not  take  these 
shares,  they,  the  directors,  will  take  them  in  some 
proportions  which  they  will  settle  amongst  them- 
selves. There  is  nothing  definite  about  it  at  all.  So 
far  from  ite  being  an  agreement  with  the  company  it 
is,  at  the  very  outside,  evidence  of  an  intention  on  the 
part  of  the  directors  that  some  agreement  shall  be 
entered  into,  which  agreement  has  to  be  considered 
afterwards.  One  director  might  apply  for  some 
shares,  and  another  director  for  others,  but  to  spell 
out  of  this  an  agreement  between  tbe  company  and 
the  directors  that  the  company  will  allot,  and  that  the 
directors   will    take  jointly  367  shares— or  in   Mr. 


Bartholomew's  case  that  he  will  take  367  shares— ii  k 
laj  judgment  not  to  infer  an  agppeementiu  oonfonnity 
with  the  intention  of  the  parties,  but  to  invaoi  m 
agreement  in  order  to  catch  a  man  whois  oontidandto 
have  behaved  shablnly.    I  cannot  go  that  l^ng^* 

I  think  that  the  agreement,  which  alone  wifi  justify 
us  in  putting  Mr.  Bartholomew  on  the  list  of  oontii- 
butories,  or  making  a  call  upon  him  for  the  367 
shares,  cannot  be  got  at  fairly  irom  thess  mtieriak 
I  think  therefore  that  the  appeal  must  be  albwed 
with  coste. 

BiOBT,  L.  J. — I  am  of  the  same  opinion.  The  oon* 
tention  must  be  carried  to  this  extent — ^that  the  com- 
pany were  bound  to  allot  these  shares  to  the  directon. 
I  can  find  no  evidence  of  that  at  alL  We  know,  si  s 
matter  of  fact,  that  outside  this  prospectus  there  wm 
no  agreement.    When  we  are  construing  the  proi- 

rstus  it  must  be  shown  that  the  company  is  boaod. 
do  not  see  any  evidence  of  the  company  iMiog 
bound.  I  agree  in  the  construction  that  must  be  pat 
upon  it — that  it  is  not  an  agreement  that  they  will 
take  all  the  shares.  It  is  omy  a  statement  thsttha 
shares  will  be  taken  up  by  some  or  other  of  tin 
directors.  And  you  cannot  fix  them  all  with  thB 
whole  367  shares. 


Yaughan  Williams,  L.J.  — I  am  of  the 
opinion.  Two  learned  judges,  Bomer,  J.,  and  Wziriit, 
jt,  havinff  apparently  arrived  at  a  conclosioii  tint 
there  is  a  liabifi^  on  these  directors  to  be  placed  itfm 
the  list  of  oontributories,  I  think  it  is  pemaps  bettor 
for  me  to  express  my  own  reasons  for  a  oontisiy 
view. 

In  my  opinion  it  is  plain  that  there  is  no  member- 
ship by  these  directors  of  this  company  in  respect  o( 
these  shares.  Indeed,  it  is  not  suggested  that  there  ii. 
I  think  that  it  is  also  plain  that  there  is  no  oootreet 
by  these  directors  to  take  these  shares.     What  is  sud 
is,  that  a  oontract  may  somehow  or  other  be  spelt  out 
of   this   prospectus.    Now,    the    statements  in  the 
prospectus  on  which  reliance  is  placed  are  thew: 
*'  Capital  1,600  ordinary  shares  of  £20  each,  the  whoLn 
of  which  will  be  taken  by  the  directors."    That  is  a 
passage  in  the  stetoment  of  the  items  of  the  cantiL 
Then  the  pros|)ectns  goes  on  to  say  that  the  veiraon, 
after  discmarging  every  liabUity  up  to  the  date  of 
purchase, '.will  reinvest  the  whole  of  the  purdisse- 
money  in  the  company,  nrincipally  in  the  ordinsry 
stock,  on  which  they  wm  receive  no  dividend  mim 
the  £5  per  cent,  interest  on  the  debentores  and  the 
£6  per  cent,  interest  on  the  preference  shares  has 
been  paid.      It  continaes:  ''Seeing  that,  with  the 
other  directors,   they"  (which  I  snppoee  means  the 
vendors)  "take  the  whole  of  the  ordinanr  shares, 
nvestors  have  the  best  possible  assurance  uat  efeiy 
eSari  will  be  made  to  ensure  the  prosperity  of  the 
company's  business." 

Now,  the  first  contention  was,  that  you  oaa  find  a 
ioontract  there  upon  the  principle  of  an  estoppel 
I  can  only  say  that  I  entirely  agree  with  Wri^t,  J., 
when  he  says  that  he  cannot  see  how  anjr  oontnot 
can  possibly  be  found  here  upon  the  prinomle  of  sa 
estoppel.  If  there  were  an  estoppel  at  all  it  woaU 
have  to  be  an  estoppel  between  the  directors  and  the 
company,  whose  prospectus  this  was. 

Then  it  is  said,  even  if  you  cannot  find  a  oottbaofc  by 
estoppel,  this  statement  in  this  prospectna  is  ovidsnee 
of  an  agreement  between  these  directors  and  the 
company.  According  to  my  understanding,  it  oamiol 
be  evidence  of  anything. 

As  I  understand,  the  judgment  of  Wright*  J.,  ii 
based  merely  upon  an  application  of  the  principle  as 
which  Isaacs*  ease  was  decided.  But  in  /somcs'  cam 
there  was  an  offer  by  the  company  to  penoos  who 
should  become  directors.    There  was  a  statement  of 
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Uia  tenus  npon  wtndb  penoni  oonld  beoome  direaton, 
■od  the  pcnona  with  uioae  terma  before  them  af ter- 
wirda  oAoae  to  beoome  direoton,  mad  the  deouion 
(nlf  il  that  by  beooming  dizwtorg  thaj'  aooepted 
&cm  terma,  and  therefore  oontnoted  to  take  the 
iotns  in  ooooidaaoe  with  thow  tornu.  There  ia 
nothing  of  the  sort  hwe,  beoKue  there  is  no  offer  of 
inj  Hirt  or  kind  hy  the  oompuiy  whiah  ooold  be  said 
to  be  accepted  by  the  diteotora  by  their  beooming 
directoTB,  becanae  they  were  already  directors  at  the 
nonmt  when  this  protpeotas  waa  laaned.  I  nther 
underataiid  Wright,  J.,  to  anggeet  that  the  issuing  of 
lb«  prospeotoa  itself  ia  evidenoe  of  an  offer  fay  the 
company  of  theae  aham,  and  an  aooeptanoe  by  the 
dinctora  of  thein  uno^ufu  at  the  moment  when  the 
praapectus  was  issaed  on  behalf  of  the  oompany  by 
llten  direotora.  It  aeema  to  me  to  be  impoaaibte  to 
My  that,  becanae  that  inTolves  saying  really  that  the 
company  on  the  one  hand  were  bound  to  allot  these 
riiana,  and  that  the  direotora  on  the  other  hand  were 
bomid  to  accept  them.  It  was  not  even  anggested  to 
V  in  argument  that  that  state  of  things  existed.  It 
wn  not  and  oould  not  be  eoggeated  that  the  result 
of  the  iaaue  of  this  prospeotoa  waa  that  the  company 
Maaed  to  be  at  liberty  to  deal  with  these  slwres. 
That  being  lO,  the  auggegtion  made  was,  not  that 
tture  was  an  immediate  contract  to  take  Uie  shares, 
•0  that  from  that  moment  the  direotora  either  became 
•bar^olden  at  became  compelled  to  take  the  shares, 
bat  that  thoe  waa  a  contract  by  the  issne  of  this  [ou- 
■peetiN  <  that  the  direotora  woold  at  some  f  atnre  time 
taksao  maay  of  theaharea  aaahonld  remain  unallotted 
aftar  the  Tendms  had  taken  as  man;r  of  them  aa  they 
eboae  to  take — and  that  they  were  intended  to  take 
lome  is  plain  fcom  the  prospectus  it«elf — and  after  the 
otHnpany  had  allotted  as  many  of  these  shores  to  the 
catode  pnbho  aa  they  might  uunk  fit  ao  to  allot.  I 
Mnnot  find  any  aridence  of  any  auoh  contract  from 
the  words  of  lAia  proapectus.  nor  have  I  any  hesita- 
tion in  coming  to  tlie  conclusion  that  there  ia  no 
aridence  of  an^  contract.  But  if  I  bad  any  besitatiou 
in  the  matter,  it  would  go  far  to  remove  any  anoh 
heaitation  to  find  that  you  hare  a  document  here 
which  ia  so  obrionsly  vague  and  uncertain  that  no 
court  ought  to  set  itself  to  try  and  see  whether  a 
ooDtract  can  be  apelt  out  it. 

In  my  judgment  Mr.  Bartholomew  is  not  liable 
to  remain  on  the  liat  of  contributoriea ;  I  think 
that  he  inoorred  no  liability  by  reaaon  of  any 
•rtoppel ;  and  I  think  there  is  no  evidence  whatsoever 
that  he  made  any  oontraot  to  take  any  number  of 
ihares. 

AppttU  aUmoed. 

Soliatora,  Banger,  Burton,  <£  JVori;  0.  A.  King; 
Taylor,  Hoan,  &  Pikhtr,  for  Noddtr  di  Trithotoan, 
SnUabory;  Long  it  Qardiner,  for  Arthur  Whitehead, 
Baliabory. 


Jan.  2A. 


From  O.  B.  Biv. 
(Barl  of  Halabory,  L.C..  and 
A.  L.  timith  and  Collins,  L.JJ.) 
AoiuB  V.  QaxAT  Wbstxrk  Coijjsbt  Oo. 
(LmiTRD).  (a.) 
Daotaget,  Measure  of— Control  for  lale  of  coal»  to  thip 
— SuA-confmcf  by  vendor  with  colliery  oume) — CotU 
of  TeaaoaaUy  dreading  action  by  shipotimer — Solicitor 
and  ciient  eoitt. 

The  pbtinUff,  a  coal  merchant,  entered  into  a  contract 
vttA  a    shipowner  /or    the  $uippiy  of  hunker  coaU  to 


«Mp»  over  a  certain  period,  tmd,  in  ora 
this  amtraet,  the  plaintiff  entered  into  a  cc 
de/endanit,  tuho  carried  nn  bueineu  in  t 
/itr  the  eapply  of  coali  to  the  ihipi  for  th 
The  defendant!  having  made  defayil  in 
ooalt,  one  of  the  ihipa  wai  detained  in 
ehipoumer  brought  art  action  againet  tl 
recover  danagei  for  the  detention  arieing  / 
of  contract.  The  plaintiff  gave  notice  of  1 
defendant*,  who  repudiated  liability, 
accordingly  defended  the  adion  aitd  paid  a 
into  court.  At  the  trial  it  woe  held  th 
paid  into  cnart  was  lufficient  to  tatiify  t 
claim,  and  judgment  wut  entered  for  the 
the  amount  so  paid  into  court,  with  coili 
of  the  payment  into  court,  the  jdaintiff  fa 
of  the  action  tuhecqaent  to  tbott  time, 
thereupon  sued  the  defendaid*  for  hreae 
claiming  as  damaga  (I)  the  lum  rceoBtrec 
owner  in  the  former  action,  (3)  the  cot 
shipowner,  and  (3)  the  difference  between 
costi  of  the  action,  taxed  at  betioeen  solicii 
and  the  parly  and  party  costs  subtequent 
the  payment  into  court  which  he  had  reeov 

Held,  that,  aa  the  riaintiff  had,  in  thete 
acted  reasonably  in  defending  the  fanner 
entitled  to  recover,  t'n  addition  to  items  ( 
difference  between  the  solicitor  and  clien 
action,  iaaxd  upon  the  footing  that  anoth 
going  to  pay  them,  and  the  party  and  pot 
queni  to  the  payment  into  court. 

Hammond  v.  Bussey,  20  Q.  B.  D.  79, 
66,  followed. 

Baxendale  v.  London,  Chatham,  and  I 
Co.,  23  [T.  R.  167,  L.  B.  10  Ex.  33,  disc 

Appeal  from  the  judgment  of  Ghi 
favouT  of  the  plaintiff  at  tlie  trial  witl 
an  actiou  to  recover  damagea  for  breach 
for  the  sale  of  banker  coals. 

The  plaiotiS  was  a  coal  merchant  al 
the  defendants  wnre  the  owners  of  a  c 
neighbourhood.  InM«y,189B,theplaintJ 
a  contract  with  a  firm  of  ahipowaers  fc 
of  a  quantity  of  bunker  coals  fnr  their  ( 
Cardiff,  shipment  there  till  the  end  < 
plaintiff,  in  order  to  carry  out  thia  oo 
same  day  made  a  contract  with  the  defe 
supply  of  a  quantity  of  bonkrr  coala 
for  the  shipowners'  steamers,  as  require! 
of  1696.  The  defendants  mode  default 
of  coals  to  one  of  the  ateamers  aa  rei 
conaeqaence  thereof  the  ahip^  was  detain 
Cardiff,  and  in  respect  of  this  breach  ol 
ahipowoera  made  a  claim  agaiaat  the  pi 
for  jGIoO  damages  for  the  detention 
The  plaintiff  thereupon  informed 
defendants  of  tbe  claim  against  hii 
present  defendants  said  that  the  da 
posterous,  and  repudiated  any  liahilit 
ownera  then  oonunenoed  an  action 
plaintiff,  and  the  latter  paid  £20  into  t 
trial  before  Bruce,  J.,  it  waa  held  that 
anffident  to  satiny  the  claim,  and  j 
accordingly  entered  for  the  shipown 
amount  with  costs  np  to  the  time  of 
court,  the  present  plaintiff  recovering  f 
owners  his  ousts  of  the  action  sabse 
payment  into  court. 

The  plaintiff  then  brought  thia  aotio 
defendants  to  recover,  aa  damagea  for  tl 
oontraot,  (1)  the  above-mentioned  enm  i 
taxed  oceta  which  he  had  to  pay  to  th' 
up  to  the  tune  of  payment  into  ooun 
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diflerenoe  between  the  plaintiff's  oosts  of  the  action 
taxed  as  between  solicitor  and  dient,  and  the  party 
and  party  oosts  which  he  had  recovered  from  the 
shipowners. 

At  the  trial  Ohannell,  J.,  held  that  the  plaintiff  had 
acted  reasonably  in  defending  the  former  action  and 
paying  the  £20  into  court,  and  he  gave  judgment  for 
the  plaintiff  for  the  first  two  items ;  and  as  regards  the 
third  item,  he  directed  that  the  plaintiff's  costs  of  the 
former  action  should  be  taxed  as  between  solicitor 
and  dient  upon  the  footing  that  another  person  was 
going  to  pay  them,  according  to  the  scale  of  taxation 
recognized  for  that  purpose,  and  that  the  amount  so 
ascertained  by  taxation,  less  the  party  and  party  costs 
received  from  the  shipowners,  should  be  paid  by  the 
defendants. 

The  defendants  appealed. 

8,  T.  Evana,  for  the  defendants. — There  having  been 
a  breach  of  contract  the  plaintiff  is  entitled  to  recover 
the  £20.  But  the  costs  of  the  former  action  are  not 
recoverable.  Where  there  are  two  separate  and 
independent  contracts,  in  order  that  the  costs  may  be 
recoverable  there  must  be  a  contract  of  indemnity 
express  or  implied:  Baxendale  v.  London,  Chatham, 
and  Dover  Bailway  Co.,  23  W.  E.  167,  L.  R.  10  Ex. 
35;  Fishery.  Vol  de  Travers  AsphalU  Co,,  1  C.  P.  D. 
611,  24  W.  B.  Dig.  72.  Such  costs  are  not  damages 
which  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  tiie  parties  when  they  made  the 
contract  within  the  rule  in  Hadley  v.  Baxendale,  2  W.  B. 
302, 9  Bx.  341 .  This  is  so  even  though  the  plaintiff  may 
have  reasonably  defended  the  former  action.  The 
contracts  being  independent,  the  damages  in  each 
case  are  different.  In  Hammond  v.  Busaey,  20 
Q.  B.  D.  79,  36  W.  B.  Dig.  65,  the  former  cases  are 
discussed,  but  they  are  still  law.  [He  also  referred 
to  More  le  Blanch  v.  WiUon,  21  W.  B.  109,  L.  B.  8 
C.  P.  227 ;  Oribert  Borgnis  v.  Nugent,  16  Q.  B.  D. 
85,  33  W.  B.  Dig.  70.]  Secondly,  if  the  costs  are 
recoverable,  costs  as  between  party  and  party,  and 
not  as  between  solicitor  and  client,  are  alone  recover- 
able, there  being  no  contract  of  indemnity :  Mayne 
on  Damages  (5th  ed.},  pp.  84-86. 

BaUhache,  for  the  plaintiff. — ^The  plaintiff,  in 
defending  the  action  brought  by  the  shipowners, 
acted  reasonably,  and  therefore  the  costs  of  doing  so 
are  recoverable  under  the  second  branch  of  the  rule 
in  Hadley  v.  Baxendale.  The  plaintiff  and  defend- 
ants are  in  the  habit  of  supplying  coal  to  ships,  aad 
the  defendants  knew  of  the  plamtiff*s  contract  with 
the  shipowners,  and  it  must  have  been  in  the  con- 
templation of  the  parties  that  if  the  contract  was 
broken  the  ship  would  be  detained,  and  an  action 
involving  costs  might  arise.  Fisher  v.  Val  de  Travera 
Aaphalte  Co.  was  decided  upon  a  wrong  view  of 
Baxendale  v.  London.  Chatham,  and  Dover  Railway  Co. 
— see  Hammond  v.  Buaaey,  20  Q.  B.  D.,  at  p.  92 — the 
decision  in  Baxendale^ a  caae  being  based  upon  the  fact 
that  the  costs  were  unreasonably  incurred.  If  that 
was  not  the  g^und  of  the  decision,  Hammond  v. 
Buaaey  is  inconsistent  with  it,  and  being  later  in 
date  should  be  followed.  Therefore  all  reasonable 
costs  of  defending  the  action  and  ascertaining  the 
damages,  and  not  merely  party  and  party  costs,  are 
recoverable. 

Lord  Halsbu&t,  L.0  — In  my  opinion  this  appeal 
should  be  dismissed.  The  questions  argued  may  be 
disposed  of  shortly.  There  was  ample  evidence  of 
the  breach  of  contract,  and  indeed  this  was  very 
faintly  contested  at  the  trial.  The  breach  being 
proved,  the  only  question  is  as  to  the  amount  of  the 
damages  caused  by  that  breach.  The  question  to  be 
detennined  is  whether  the  costs  of  defending  the 
former  action  can  be  recovered.     Certainly  in  the 


circumstances  of  this  case,  if  the  plaintiff  cumot 
recover  those  costs  from  the  defendants,  it  would  be 
a  most  unreasonable  state  of  the  law,  because  he 
succeeded  in  the   former   action   in   redadng  fte 
damages   claimed,  £150,  and  recoveted  from  the 
shipowners  the  taxed  costs  of  the  action  sabseqneot 
to  the  payment  into  court.    Therefore  his  defending 
that  action  enured   to  the  benefit  of  the  preseot 
defendants.    Nevertheless,  the  defendants  now  con- 
tend that  they  are  not  liable  for  the  loss  which  the 
plaintiff  has  thus  sustained  by  reason  of  the  braich 
of  contract  on  their  part.     I  am  glad  to  say  that 
such  is  not  the  law.      The  princi^e  laid  dovn  in 
Hadley  v.  Baxendale  has  been  always  treated  as  the 
guiding  principle  upon  the  question  of  the  measore  of 
damages — ^namely,  that  if  the  particular  damages  an 
such  as  may  be  fairly  and  reasonably  considered  u 
arising  naturally  from  the  breach  of  contract,  or  inch 
as  may  reasonably  be  supposed  to  huve  been  in  the 
contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of 
it,  then  those  damages  can  be  recovered.    We  most 
apply  that  principle  to  the  present  case.    The  partial 
Uve  in  the  same  place  and  are  familiar  with  the  coal 
business,  both  of  them  being  in  the  habit  of  supplying 
coals  to  steamships  in  a  tidal  harbour.    It  was  dear 
to  both  that  a  breach  of  the  contract  might  give  rise 
to  a  claim  in  the  nature  of  damages.    If  a  cLum  wai 
made  it  would  be  reasonable  for  the  party  sued  to  take 
steps  to  show  either  that  a  breach  of  contract  had  not 
been  committed  or  that  the  damages  claimed  were 
extravagant ;  and  indeed  he  would  be  guilty  of  hid 
conduct  towards  the  other  if  he  did  not  take  steps  to 
prove  that  extravagant     damages    should  not  be 
awarded.    Then  the  question  arises,  can  he  recover 
the  costs  of  doing  so  as  being  reasonably  incident  to 
the  breach  of  contract  P    But  for  the  caae  of  Baxenddf 
V.  London,  Chatham,  and  Dover  Railway  Co.,  I  shoold 
have  thought  that  it  was  reasonable  that  he  shoold 
recover  those  costs.    I  can  see  no  distinction  in  sndi 
a   case   between  the   costs  reasonably  incurred  in 
reducing  the  damages  and  ascertaining  their  amoont, 
and  the  expenses  of  a  surgeon  attending  upon  a  person 
who   has  been  injured  by  a  negligent   act     Un- 
doubtedly the  case  of  Baxendale  v.  London.  Chatham^ 
and  Dover  ^Railway  Co,  raises  a  difficulty.     The  facts  ia 
that  case  raise  no  question  of  difficulty,   becanee  the 
defence  in  the  former  action  was  unsuccessf ol  and 
was  held  to  be  unreasonable.    That  case  shows  that 
the  costs  of  defending  such  an  action  are  not  recover- 
able.   But  unfortunately  the  judges  thought  it  right, 
in  dealing  with  the  case  of  Mora-le-Blanch  v.  (Ti/jm, 
to  use  certain  expressions  with  which  I  feel  a  certain 
difficulty  in  agreeing.    But  there  is  a  later  judgment 
in  Hammond  v.  Buaaey  in  which  those  expressions  are 
commented  upon,  and,  as  it  seems  to  me,  the  jndgee 
fdt  some  difficulty  in  understanding  them  or  agreeing 
with  them.     I  prefer  the  last  dedsioo,  which  I  think 
right,  and  the  earlier  decision  can  be  well  snppoctal 
on  the  first  ground  upon  which  it   was  decided.    Ia 
my  opinion  the  judgment  of  Channel!,  J.,  was  right 
and  must  be  affirmed. 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  The 
plaintiff  entered  into  a  contract  with  certain  Aip- 
owners  to  supply  bunker  coal  to  a  ship,   and  noi- 
having  the  coal  himself  he  entered  into  a  contcactj 
with  the  defendants  that  they  should   supply  thaj 
coal.     It  is  clear  that  the  defendants  knew  of  thsK] 
contract  with  the  shipowners.    What  was  in  the  con- 
templation of  the  parties  at  the  time  they  made  thai 
contract  as  the  probable  result  of  a  breach  of  it  ?    The 
principle   is    laid    down    in   Hadley    v.    Baxendai^' 
Obviously  the  defendants   knew   that   the   plaintifrj 
wanted  the  coal  for  the  ship's  bunkers,  and  they 
knew    that   the   shipowners   would   have   a  daim 
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•gainst  the  plaintiff  if  he  broke  his  contract,  and  that 
that  daim  would  have  to  be  defended  or  admitted. 
The  plaintiff  in  fact  broke  his  contract  with  the 
ihipowners,  and  the  shipowners,  broaght  an  action 
sgaiost  him  for  not  having  supplied  the  coal  in  time. 
ihe  plaintiff  went  to  the  defendants  and  told  Ihem 
that  an  action  had  been  brought  against  him  owing  to 
their  breach  of  contract  witn  him.  The  defendants 
odd  that  the  action  was  preposterous  and  that  the 
ihipowners  had  not  a  kg  i  o  stand  upon.  The  meaning 
of  that  was  that  the  plaintiff  was  not  to  tit  down 
under  the  action.  The  learned  judge  held  that  he 
had  acted  reasonably  in  defending  the  action.  He 
paid  £20  into  court,  which  was  held  sufficient  to  satisfy 
the  shipowners'  claim  against  him.  The  present 
defendants  now  admit  that  they  must  pay  those 
damagea,  but  they  contend  that  they  are  not  Uable  to 
pay  the  costs  which  he  necessarily  incurred  in  ease  of 
the  defendants.  I  cannot  see  the  dividing  line.  I 
oamiot  see  why  the  defendants  should  not  pay  them. 
In  Baxendale  v.  LondoUt  Chatham^  and  Dover  Railway 
Co,  the  court  came  to  the  conclusion  that  the  defence 
was  an  unreasonable  one,  and  upon  that  basis  the 
decision  was  clearly  right,  whatever  other  reasons  the 
court  may  have  given.  Then  came  the  decision  in 
Fi$her  v.  Ta/  de  Travera  Aapltalte  Co.y  which  merely 
followed  what  the  court  supposed  was  the  decision  in 
Baxendale  v.  London^  Chatham^  and  Dover  Railway  Co, 
Lastly,  those  casea  were  discussed  in  Hammond  v. 
Buuty,  Bo  wen,  L.  J.,  at  anyrate  felt  a  difficulty  in 
usderstanding  the  other  grounds,  if  they  were 
grounds,  for  the  decision  in  Baa-tndale  v.  London^ 
Chatham,  and  Dover  Railway  Co.  The  case  of 
Hammond  v.  BuMey,  in  my  opinion,  covers  this  case 
entirely,  and  the  law  is  now  placed  upon  a  proper 
footing  by  the  judgments  delivered  in  that  case. 

Chitty,  L.  J. — I  am  of  the  same  opinion.  Accord- 
ing to  the  second  branch  of  the  rme  in  Hadley  v. 
Baxendale  the  damages  recoverable .  must  be  such  as 
may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  .the  breach  of  it. 
The  plaintiff  and  the  defendants  lived  in  the  same 
place.  Upon  the  face  of  the  contract  the  coal  was 
sold  to  be  put  on  board  particular  steamers.  There- 
fore the  defendants  knew  that  the  coal  was  intended 
for  certain  ships.  In  my  opinion  the  case  as 
regards  the  damages  falls  within  the  rule  laid  down 
in  Hadley  v.  Baxendale,  Then  as  regards  the  costs. 
The  course  the  plaintiff  pursued  in  contesting  the 
shipowners'  daim  was  reasonable,  and  resulted  in 
benefit  to  the  defendants  in  the  present  action, 
because  the  claim  was  for  £150  damages,  and  the 
sum  actually  did  cot  exceed  £20,  and  as  he  had  paid 
£20  into  court  he  got  the  costs  of  the  action  subse- 
quent thereto.  Therefore  the  action  was  defended, 
not  simply  for  the  benefit  of  the  present  plaintiff, 
but  for  the  benefit  of  the  present  defendants  also. 
As  regards  the  authorities,  I  need  only  say  this,  that 
the  decision  in  Hammond  v.  Buasey  is  well  founded, 
and  whatever  difference  there  may  be  between  it  and 
the  other  cases,  we  must  follow  Hammond  v.  Buasey, 
It  was  contended  that  the  plaintiff  was  only  entitled 
to  recover  party  and  party  costs.  I  think  that  the 
dedsion  of  Channell,  J.,  was  right.  He  has  given  the 
plaintiff  the  costs  reasonably  incurred  by  him ;  not  all 
the  costs  he  has  had  to  pay  his  own  solicitor,  but 
such  costs  as  would  reasonably  have  been  paid  by 
another  person. 

Appeal  ditmissed. 

Solicitors  for  plaintiff,  Williamion,  Hill,  &  Co,,  for 
IngUdew  A  Sens,  Cardiff. 

SdidtQiB  for  defendants,  Downing,  Bolam,  tC;  Co., 
for  Downing  A  Handcock,  Cardiff. 


Wsli  ®ouct  Of  J)u0ttce. 

Attorney- Gbnbral  v,  Bufford  &  Co.  (a.) 

Local  government  —  ** New  street** — Towns  Improve^ 
ment  Clauses  Act,  1847  (10  &  11  Vict,  c,  34),  s,  63— 
—Public  Health  Act,  1875,  s,  157. 

The  decisions  under  section  157  of  the  Puhlic  Health 
Act,  1875,  as  to  what  is  a  new  street  apply  in  considering 
what  constitutes  a  ^'new  street"  in  section  63  of  the 
Towns  Improvement  Clauses  Act,  1847. 

Elements  constituting  a  *'  street "  considered. 

Motion. 

The  plaintiff,  the  Attorney-General,  on  the  relation 
of  the  Urban  District  Council  of  Stourbridge,  claimed 
an  injunction  to  restrain  the  defendants  from  erecting 
any  buildings  adjoining  or  abutting  on  Brick  Kiln- 
lane  so  as  to  make  or  lay  out  that  lane  as  a  new 
street  less  than  30  ft.  wide.  Brick  Kiln-lane  was  a 
highway  repairable  by  the  inhabitants  at  large  and 
varied  in  width  from  19  ft.  to  29  ft. 

On  one  side  of  the  lane  there  already  stood  the 
defendants*  factory,  which  covered  some  480  ft.  out  of 
the  total  length  of  the  lane  of  580  ft.  There  were 
two  small  cottages  on  the  same  side  but  lower  down 
the  lane ;  on  the  other  side  of  the  lane  there  were  also 
two  cottages,  but  no  other  buildings,  and  the  defend- 
ants proposed  to  erect  there,  opposite  their  factory,  a 
building  some  240  ft.  in  length.  The  lane  was 
bounded  by  hedges  except  in  front  of  the  cottages 
and  the  plaintiffs  factory. 

The  proceedings  were  taken  under  section  63  of  the 
Towns  Improvement  Clauses  Act,  1847,  which  applied 
to  Stourbridge  by  incorporation  in  a  local  Act.  That 
section  enacts :  "  It  shall  not  be  lawful  to  make  or  lay 
out  any  new  street  unless  the  same  be  of  the  prescribed 
width,  or,  where  no  width  is  prescribed,  unless  the 
same,  being  a  carriage  road,  be  at  least  30  ft.  wide, 
or,  not  being  a  carriage  road,  be  at  least  20  ft.  wide." 

Farwell,  Q,C,,  BsidR,  Cunningham  Ghn,  for  plaintiff. 
— There  is  no  case  under  section  63  of  the  Towns 
Clauses  Act,  1847,  as  to  what  is  a  street  within  the 
meaning  of  that  section,  but  we  submit  that  the 
decisions  on  the  Public  Health  Act,  1875,  s.  157, 
apply,  and  this  is  a  new  street  within  those  decisions  : 
see  Robinson  v.  Barton  Local  Board,  32  W.  R.  249,  8 
App.  Cas.  798 ;  Hendon  Local  Board  v.  Pounce,  33 
W.  R.  377,  42  Ch.  D.  602. 

Neville,  Q,C,,  andR,  E,  Moore,  for  the  defendants. — 
This  is  not  "  street  *'  and  the  cases  cannot  make  it  so ; 
it  is  a  question  of  fact,  and  here  there  is  no  continuity 
of  buildings,  but  merely  isolated  buildings. 

North,  J. — I  think  I  must  hold  that  this  is  a  new 
street  vnthin  the  meaning  of  the  dedsions  on  the 
Public  Health  Act,  1875.  There  is  a  difficulty  no 
doubt  in  saying  when  some  country  lane  has  become 
a  street,  as  is  pointed  out  by  the  Master  of  the  Bolls 
in  Robinson  v.  Barton  Local  Board,  when  he  say  s :  ' '  Now, 
there  are  two  ways  in  which  a  street  may  come  into 
existence  where  there  was  no  street  before.  A  person 
may  take  a  grass  field  or  a  country  lane  (for  in  my 
opinion  it  makes  no  difference  whether  or  not  there 
was  a  public  highway  or  lane  or  a  footpath  existing 
before  which  is  thrown  into  the  street  and  is  utiL'zed, 
or  whether  there  was  nothing  but  a  mere  plot  of  grass 
land  out  of  which  a  new  highway  is  made),  he  may 
take  it  and  build  continuous  lines  of  houses  so  as  to 

(a.)  Reported  by  B.  Sillem,  Esq.,  fiarrister-at- 
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form  what  ia  commonly  known  as  a  street.  When  I 
say  continuotis  lines,  I  do  not  mean  that  there  are  to 
be  no  breaks  or  interyals,  but  there  must  be  a  certain 
degree  of  continuity."  Then  he  points  out  another 
way  in  which  a  street  may  arise  and  says  that  is, 
"  where  it  is  not  from  the  first  laid  out  as  a  street  in 
a  formal  manner  but  may  be  considered  to  grow  up, 
so  to  say,  of  itself.  This  often  happens  when  there  is 
an  existing  highway  and  people  ouild  houses  along 
the  sides  of  the  highway,  so  that  without  any  inten- 
tion of  laying  out  a  stroet,  the  street  grows.  When 
does  it  become  a  street  ?  This  question  cannot  be 
answered  until  you  know  the  locality."  No  doubt 
there  may  be  great  difficulty  in  saying  in  such  a  case  as 
the  latter  when  it  does  become  a  street.  He  points  out 
that  when  you  have  continuous  lines  of  buildings  on 
both  sides,  that  is  one  way  in  which  the  property 
becomes  a  street.  He  also  points  put  that  a  new 
street  does  not  mean  necessarily  a  street  between 
continuous  lines  of  houses  without  any  break  or 
interval  but  that  there  must  be  a  certain  degree  of 
continuity. 

In  this  case,  tbere  being  buildings  extending  on 
the  one  side  for  400  ft.,  it  is  now  proposed  to  put 
up  a  building  which  will  extend  about  230  ft.  or 
240  ft.  along  the  other  side  opposite  to  them.  Sup- 
pose that,  instead  of  putting  up  a  continuous 
building  there,  a  row  of  cottages  of  that  length  had 
been  put  up — perhaps  twelve  to  twenty  cottages  — 
could  it  be  said  that  that  was  not  a  new  slroet  P 
Counsel  for  the  defendants  did  not  suggest  that  that 
would  not  be  so,  but  he  said  there  was  a  difference 
betwef  n  that  case  and  this.  In  a  certain  sense  there 
is.  What  they  are  doing  here  is  defining  the  line  of 
the  road — I  do  not  use  that  in  a  technical  sense,  but  a 
general  sense — defining  the  road  on  which  people 
are  to  pass  by  fiixing  walls  and  by  altering  the  state 
of  things  BO  that  there  will  be  walls  on  each  side 
limiting  the  road  to  that  particular  space.  I  must 
say  I  think  that  what  will  be  the  line  of  road  between 
those  walls  will  be  a  new  street  within  the  meaning 
of  the  Act.  I  think  that  I  am  justified  in  coming 
to  that  conclusion,  not  only  by  the  views  expressed 
by  Lord  Selbome  in  the  case  cited  (Robinson  v.  Barton 
Local  Boardy  but  also  because  I  am  conforming  to  the 
views  of  Sir  Gteorge  Jessel  in  the  same  case. 

Solicitors,  Smiles  A  Co,,  for  W.  W.  Chddard, 
Stourbridge;  Churchy  JUnddU,  Todd,  &  Co,,  for 
C,  if.  Collis,  Stourbridge. 


In  f  e  BB9KBTT. 
Clabke  v.  White,  (a.) 

Mortgage — PubUc^hotue — Goodwill — Locke  King*»  Act, 
1854(l7<fel8  Vict.c.  113). 

On  a  mortgage  of  a  puhlic~hotue  the  goodwill  is  not 
included  unless  expressly  mentioned. 

The  plaintiff  in  this  case  was  entitled  to  the 
proceeds  of  the  sale  of  the  goodwill  of  the  testator's 
business,  and  the  defendants  were  entitled  to  the 
proceeds  of  sale  of  the  freehold  where  such  business 
bad  been  carried  on. 

The  testator  in  1871  mortgaged  the  public-house 
the  ''Buck's  Head,"  at  wmch  he  carried  on  the 
business  of  licensed  victualler.  The  testator  was 
then  the  freeholder  of  the  "  Buck's  Head,"  having 
previously  been  in  as  lessee.  The  mortgage  was  a 
mortgsge  in  fee,  and  nothing  was  said  about  the 
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goodwill.  The  testator  died  in  1873,  baring  fay  hk 
will  bequeathed,  inter  alia,  the  goodwill  of  fail 
business  to  his  trustees  on  trust  for  sale,  and  in  the 
events  which  happened  the  plaintiff  became  absolutely 
entitled  to  the  proceeds  of  tiie  sale  of  the  same.  The 
testator  also  devised  his  real  estate  to  his  tiusteoi  on 
trust  for  sale  and  conversion,  and  the  defendantB 
were  now  entitled  to  the  proceeds  of  the  sale  of  the 
said  real  estate.  The  trustees  of  the  will  had  paid  off 
the  mortgage  debt,  and  taken  a  reconveyance  of  tiie 
<* Buck's  Head"  to  the  uses  of  the  will.  Tke 
mortgagees  had  never  entered  into  possession.  The 
*«  Buck's  Head  "  had  been  sold  by  the  trustees  for 
£11,550,  induding  the  goodwill. 

Iji  some  earlier  proceedings  relating  to  the  teila- 
tor's  estate  an  order  had  been  made  by  ooiiMBt 
admitting  that  the  value  of  the  goodwill  of  the 
business  of  the  testator,  as  distinct  from  the  vafaie  of 
the  freehold,  ought  to  be  paid  to  the  plaintiff  in  tiui 
action,  and  referring  it  to  a  valuer  to  assess  the 
same.  The  valuer  had  found  the  value  of  the  good- 
will to  be  £2,617.  The  question  now  was  mhtAm 
the  goodwill,  as  represented  by  the  sum  of  £2,617, 
ought  to  bear  any  portion  of  tiie  mortgage  debt,  or 
whether  the  mortgage  debt  ought  to  fall  entirely  on 
the  sum  realized  on  the  sale  of  the  '*  Buck's  He^" 
deduction  being  made  of  the  value  of  the  goodwilL 

Methold  and  Bowden,  for  plaintiffi — ^The  goodwill 
did  not  pass  to  the  mortgagees :  Whitley  v.  CkaUU, 
40  W.  R  291,  [1892]  1  Ch.  64.  The  goodwitt  of  a 
public-house  is  separable  from  the  building:  Wed 
London  Syndicate  v.  Inland  Revenue  Commiseiom^h 
ante  p.  125.  [1898]  1  a  B.  226,  [1898]  2  a  B.  507. 
The  mortgage  debt  must  be  paid  out  of  the  value  of 
the  freehold  alone. 

W,  M.  Cann,  for  defendants.— The  mortgage  m- 
duded  the  goodwill  which  attaches  to  the  pafalio- 
house ;  such  a  goodwill  is  not  a  personnl  gomlvilL 
The  mortgagees  would  have  been  entitled  to  the 
goodwill  on  taking  i>06se8sion:  Booth  v.  Curtis,  17 
W.  R.  393;  King  v.  Midland  RaUwayOo.,  17  W.B. 
113;  Pifa  V.  P*7«,  24  W.  B.  100, 3  (3h.  I>.  36 ;  Exfork 
Punnett,  29  W,  B.  129.  16  Ch.  D.  226 ;  Cooper  v. 
Metropolitan  Board  of  Works,  32  W.  B.  709,  25  Ch.  D. 
472 ;  and  see  West  London  SyndioateY.  Inland  Bevemu 
Commissioners, 

Bowden  in  reply. 

NoBTH»  J.— I  think  in  this  case  the  mortgage 
does  not  include  the  goodwill.  Bennett,  dova 
to  the  time  of  his  deaUi  had  been  in  posMsrio 
of  the  property.  The  mort^^ees  were  never  m 
possession.  After  Bennett  died  the  property  was 
DTom  time  to  time  let  by  the  tenant  for  life,  and 
ultimately  by  the  trustee  to  a  person  for  a  term  vhid 
expired  onl^  when  the  tenant  for  life  died  in  Apiilt 
1897.  During  the  whole  of  that  time  down  to  April, 
1897,  the  mortgagees  were  never  in  possession  of  the 
property  at  all ;  they  never  had  any  goodwill  con- 
veyed to  them  in  terms,  and  tiiey  never  had  any 
de  facto  goodwill  from  being  in  actual  enjoynieot  oi 
the  property  and  being  known  to  be  cArryiqg  on 
business  on  those  premises.  In  May,  1897,  tie  mort- 
gage debt  of  £1,500  was  paid  off  by  the  troatee  out  of 
the  estate  of  Bwnett,  and  the  property  was  sold.  Ifaa 
property  was  sold  for  £11,500,  and  a  question  thsa 
arose  fandtween  the  devisees  of  the  property  itself  aod 
the  legatee  of  the  goodwill  as  to  what  thnr  intereiti 
were  in  the  purchase- money.  That  they  settled  f jr 
themselves  by  means  of  an  order  which  was  asede  fay 
consent. 

But  then  a  point  is  raised  which  I  quite  admit  ii 
not  precluded  by  the  order  made  in  the  former  pio- 
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(udingt.  Thftt  order  lettlea  that  Qie . 
die  goodwi]!  u  the  plaintiff's ;  bat  the  queatioii  ia  left 
ppenin'whBt  way  the  money  paid  out  of  tiie  penonal 
atiM  by  the  tniitee  to  pay  off  the  mortgage,  is  to  be 
B>de  good.  It  ii  to  be  made  good  out  of  the  pro- 
pcrtj  mortgaged,  but  then  the  question  ia  whether  it 
WH  the  houM  oaiy  that  was  oomprised  in  the  mort- 
gige,  or  the  goodwill  also.  Now,  there  has  never 
bcoi  toy  referenoe  to  goodwill  as  property  oonveyed 
bj  the  mortgage,  and  there  h»s  oeverbeen  anything 
in  tfae  ihape  of  de  facto  acquisition  of  goodwill  by 
occDpation  by  the  mortgagees.  They  never  entered 
into  powewioQ ;  the  poasesBJon  was  first  of  all  in  the 
oortgagor,  and  after  bit  death  in  the  persona  who 
tlumed  nnder  him.  In  those  drcumstanoes  I  do 
lot  find  anything  to  ehow  that  is  this  case  the  ^od- 
wSl  ever  did  pM8  to  the  mortgasee.  In  those 
aTeamstanoes  Ute  caaes  that  have  cxten  dted  and 
nfod  upon  by  the  persons  interested  in  the  real 
iitite  do  not  aoem  to  me  to  apply.     The  mortgage 


debt  mnat  be  borne  by  the  proper^  comprised  in 
tiu  mortgue,  and  there  mnat  be  a  &olaration  that 
the  plaintiff  ia  entitled  to  reoeive  ao  mnoh  of  the 
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Solioitora,    Peacock    it    Ooddard,    for    Bowland    < 
ButcAinton,  Oroydcm ;  F.  0.  Evan  Jonu. 


iZ^ioTi.i  F.b.21,22,24. 

/ft  rt  Glkuxht  ST  Cn.'B  Teu>e-Mabk.  (o.) 

Tndt-mark  —  BtgiOration  —  " St.  Baphatl"  —  Qto- 

gmphiaU    name—Detcrwtive    nam« — Fancy  toord — 

PatmU,  Daigm,  and  Trade-Mark*  Act,  1883  (46  £ 

47  Firt.  c  57),  u.  64  {1}  (o)  (2),  74  (a). 

Tht  aympany  had  Tegiitertd  under  the  PatenU,  Detignt, 

sad  Tradt-Markg  Ad,  1883,  <u  fA«tr  Iradi-mark  a  labd 

upon  which  the  worda  "  8t.  Sapkael "  appeared  teveral 

tinta.     On  the  appliaUioa  by  a  rival  company  to  have 

thi4  inark  removed  from  the  regitter  wdete  a  diadaimnr 

v/tht  *aid  mords  mat  entered, 

Hdd,  that,  upon  the  evidence,  the  wordi  were  not 
" ga>graphieaC  teordi";  and  that  no  ditclaimer  was 
nqHirtd;  and,  further,  that  the  worda,  being  contained 
ta  a  diatinctive  lahel,  regitlered  at  a  whole  under  the  Act 
</  1883,  need  not  be  diidaimed  under  Btelivn  74,  I'fiai- 
mati  at  (Aey  formed  a  part  of  the  label,  and  were  not 
tdiilion*  to  it. 

Tbeapplioanta,  theSooietSAnonymedaSt,  Raphael 
QniDquina,  dealraa  in  a  specially  prepared  tonic  wine 
■old  under  the  name  of  "  St.  Raphael-Quinquina," 
had  applied  for  the  registration  in  the  United  King- 
dx)m  of  a  trade- mark  consisting  of  a  label  bearing  the 
laid  name  prominently  and  Tariooaly  printed.  The 
ainq>boller  replied  that  the  mark  wu  incapable  of 
'legittratioa  owing  to  the  existeooe  on  the  register  of 
the  tnde-mark  No,  76,176  of  the  respondents,  regia* 
t«md  in  the  class  in  which  the  applioants  sought  to 
hare  their  mark  registered,  for"  Haint-Rapbael  Tannin 
Wina,"  the  words  "  St.  Ibrahael "  alsu  appearing  four 
tniei  on  the  two  parts  of  Uie  label  so  registerud.  The 
reapouddnta  Mipeared  to  have  applied  for  the  rens- 
tastion  of  their  mark  on  the  Uth  of  May,  18S8.  The 
same  and  French  address  of  the  flrm,  "  Compagnie 
da  Vtn  de  St,  Raphael,  Talnce,  Drdme,  Fnnce," 
»fp«aied  twice  on  tiie  label  u  registered.    Their  firm 


(a.)  Reported  by  W.  H.  Dbapsb,  Esq,,  Baniatei-  ^-  B.  Sebattian,  (or 

at-Law.  \  case  wu  really  cOTen 


traded  aa  Clement  et  G 
been  sold  under  the  nan 
the  respondents  began  t 
the  Dr^me  (which  hssal' 
business)  under  the  n& 
Raphael,"  Baynals  or 
Otien tales]  being  the 
always  been  grown.  A 
name  "Baynals"  waa 
continued  to  be  comn 
Raphael "  or  "  St,  Rap 
was  conilicting  aa  to  tb 
respondents'  wine  with  i 
Raphael."  The  applioa 
of  3,000  inhabitants  net 
that  name  belonged  to  { 
there  were  vineyards,  L 
the  Alpea  Maritimes,  I 
they  therefore  oontendei 
respondents  was  a  gt 
spondenta,  on  the  at1 
existence  of  any  pltwe  ' 
their  firm  when  their  v 
alleged  that  there  was 
the  department  eitht 
the  Pyr^D^  Orients 
the  name  which  hai 
The  applicants  asked 
register  of  trade-marl 
respondents'  trade-marl 
thereto  a  disclaimer  aa 
The  qnestion  was  wbett 
being  on  tiia  register  oi 
of  respondenta'  appliot 
and  had  therefore  to  be 


r.  R.  Warrington,  Q. 
the  applicants. — At  thi 
not  a  word  which  conld 
trade-mark  under  oeotii 
appeared  on  the  registei 
sectioa  64.  It  aboald 
under  section  64  if  it  n 
connection  with  the  goo 
geographical :  In  re  Lai 
p.  102  ("Glengowrie" 
mart,  35  W.  H.  294, 
Great  Tower  Street  Tea  ( 

165  ("Tower  Tea").  I 
of  a  mythicAl  person,  oi 
no  more  a  fancy  word  tl 
or  "  John  Bull."  Again 
to  the  trade  in  the  si 
trade,"  according  to  th< 
distinctive  and  was  ni 
ordinary  person  wonld 
oould  not  oe  intended 
this  was  prodnced." 
Trade-Mark»,  45  W.  R. 
the  1886  Act),  is  distingi 
being  primarily  a  geog 
ascertamed  as  represec 
had  been  previously  a  ti 
Broxburn  Oil  Co.  (Limit 
274  ("  Washerine  ") ; 
Sons,  it  Co.'s  Applicatio 

166  ("Eboline"').  No 
common  use,  it  can  onl, 
section  64 — i.e.,  with  a ' 
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High  Coubt.      In  bb  Sboond  East  Dttlwioh  745th  Stabb-Bowkbtt  Bxtildiro  Boo.      High  Court. 


LiD^ley,  L.J.,  id  In  re  Trade-Mark  No»  58,405, 
'BovHl,**  45  W.  R.  150,  [1896]  2  Oh.  600.  at  p..  604. 
The  case  must  be  looked  at  as  at  date  of  registration, 
and  with  reference  to  this  country  and  'Eogltshmen. 
In  May,  1888,  when  respondents*  business  was  old- 
established  and  was,  as  always,  ntterly  unconnected 
with  any  place  St.  Eaphael,  their  mark  was  rightly 
registered  as  it  stood.  No  Englishmen  knew  of 
the  Baynals  part  of  the  name.  The  word  **de" 
was  in  the  name  of  the  company.  The  onus  of 
proof  of  geographical  name  was  not  discharged 
by  the  applicants.  In  the  Magnolia  case  there 
were  three  or  four  people  in  this  country  who 
said  they  were  aware  of  the  existence  of  a  place 
of  that  name.  In  re  Van  Duzer  it  may  also  be  dis- 
tinguished. The  words  **  St.  Raphael "  are  an  integral 
part  of  the  trade-mark  itself,  and  not  an  addition. 
There  was  no  need  of  a  disclaimer,  the  'name  of  the 
healing  saint  having  been  chosen  as  an  attractive 
fancy  name,  with  no  geographical  reference :  In  re 
Smokeless  Powder  Co.'s  Trade- Mark,  40  W.  R.  507, 
[1892]  1  Ch.  590.  9  Rep.  Pat^  Gas.  109.  In  re  Heaton^s 
Trade-mark,  32  W.  R.  951,  27  Ch.  D.  570. 

T.  R  Warrinffion,  Q.C.,  in  reply.— " Distinctive  " 
means  '*  distinguishing  the  goods  of  a  particular 
^  trader  from  the  goods  of  any  other  trader,"  and  in 
oases  like  the  present  must  be  primd  facie  distinctive. 
Even  if  '*  St.  Raphael "  is  not  geographical,  then  it  is 
not  a  **  fancy  "  word  of  its  own  inherent  strength,  but 
is  the  name  of  a  person,  either  historical  or  mythical : 
In  re  Thompson's  Trade-Mark,  13  R*p,  Pat.  Cas.  35 
(••Roadster"). 

Kekewich,  J. — So  much  was  made  by  Mr.  War- 
rington of  the  distinctive  character  of  the  words  ••  St. 
Raphael "  on  the  respondents'  label  that  I  thought  it 
right  agflia  to  study  the  evidence  which  was  read  in 
the  opening  of  the  case,  and  before,  perhaps,  I  had 
apprcoiat/Bd  the  full  weight  intended  to  be  g^ven  to  it. 
A  further  perusal  of  the  affidavits  has  confirmed  the 
impression  that  the  applicants  do  not  establish  the 
geographical  character  of  the  words.  I  do  not  think 
that  on  a  comparison  of  the  applicants'  and  the 
respondents'  affidavits  it  can  properly  be  held  that  the 
respondents  adopted  those  words  as  mtending  to  refer 
to  any  one  of  the  French  towns  called  St.  Raphael, 
and  my  opinion  is  that  they  adopted  tbem  for  a 
different  reason.  It  by  no  means  follows  that  they 
are  not  distinctive  words,  and  inasmuch  as  they  were 
common — that  is,  open  to  the  trad  eon  the  11th  of  May, 
1888,  the  date  of  the  respondents'  application,  it  may 
be  held  that  the  provision  for  the  disclaimer  extends 
to  them  on  that  ground.  I  have  found  great  difficulty 
in  ascertaining  any  rule  by  which  the  court  is  guided 
iu  deciding  what  is  a  fancy  word  within  the  meaning 
of  the  64th  section  of  the  Act,  1883,  sub-section  1  (c). 
And  if  the  words  ••St.  Raphael"  are  not  fancy 
words,  then  the  applicants'  argument  based  on  the 
settled  construction  of  the  section  and  sub- 
eection  just  mentioned  deserves  much  considera- 
tion. I  do  not  propose  to  say  more  on  that  point. 
The  respondents  take  the  point  that  these  words 
St.  Raphael,  which  occur  twice  on  their  registered 
trade-mark,  are  not  added  words  within  the  meaning 
of  the  64th  section  of  the  Act  of  1883,  sub-section  2. 
Tlie  Act  allows  the  addition  of  any  letters,  words,  or 
figures  to  the  distinctive  device,  mark,  brand,  h^M^ing, 
or  label  sanctioned  by  the  preceding  part  of  the 
section.  And  it  is  obvious  that  in  order  thoroughly 
to  understand  what  is  a  permitted  addition  vou  must 
first  understand  the  meaniog  of  the  languaffe 
describing  the  thing  to  which  the  addition  mav  Be 
made.  Notwithstanding  the  many  cases  which  have 
been  discussed  and  dedaed  on  this  part  of  the  Aot,  I 
)i«?f  Qot  iuocee4ed  in  diaooyeriiif  aay  rule  laid  down 


for  my  guidance  on  this  point.     I  donbt  wlutiiBr 
there  can  be  found,  and  I  certainly  have  not  foand, 
any  explanatory  definition  by  which  I  could  hriog  to 
the  test  a  proposed  device  or  label,  or  an  add&m 
thereto,  and  say  whether  what   is   proposed  falli 
within  the  meaning  of  t^e  Act.   The  nearest  ^yproadi 
to  a  guide  is  to  be  in  the  judgment  of  Ohithr,  J.,  in 
the  Smokeless  Powder  Co*s  case,  or  perhaps  I  should 
more  properly  say  in  the  judgments  of  Fry,  LJ.,  and 
Lord  Esher,  which  he  there  quotes.    When  stodying 
the  respondents'  registered  trade-mark,  and  of  coime 
it  has  been  my  duty  to  do  this  with  some  onriositj,  I 
asked  myself  which  is  thedevice or  label  and  whatare  tlia 
added  words.    It  seems  to  me  that  if  I  atrike  oat  tbe 
words  *•  St.  Ra{)hael "  I  alter  the  whole  character  of 
the  label,  and  it  becomes  something  quite  diffxent 
from  what  it  is  now.    Or,  to  nse  the  language  of 
Lord  Esher  quoted  by  Mr.  Justice  Ghitty,  the  tratii 
is  that  the  label  does  not  consist  of  e^h  particalar 
part  of  it,  but  consists  of  the  combination  of  them 
all  including  the  words  "  St.  Raphael."     It  is  notioe- 
able  tliat  on  the  upper  part  of  the  label  the  ns^- 
dents  describe  themselves  as  "  Compag^ie  du  Vin  de 
St.  Raphael,"  to  which  words  the  a|>plioant  does  not 
seek  to  extend  the  disclaimer  for  which  they  ask.   It 
would  be  a  strange  result  if  the  respondents  wen 
compelled  to  disclaim  the  exclusive  use  of  the  words 
written  across  the  label  or  standing  as  a  signatare  on 
the  lower  part  of  it  and  yet  were  allowad  to  retain 
as  part  of  their  trade-mark  their  desoription  shore 
noticed,  and  it  is  also  difficult,  to  my  mind,  to  say 
why  these  latter  words  are  not  an  addition  to  tlM 
distinctive  device  or  label  if  the  words  "  St.  Raphael " 
standing  alone  fall  within  that  category. 

In  my  opinion  the  respondents  are  entitled  to  tiis 
judgment  of  the  court  on  this  ground,  and  the 
summons  must  be  refused  with  coats. 

Solicitors,  Chappell,  Griffith,  &  Broadbent;  ftm, 
Oholmeley,  A  Ch. ;  Solicitors  for  the  Board  of  Trads* 
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Chan.  Div. 
Kekewich, 

In  re  The  Sbcowd  East  Dttlwioh  745th  Stibb- 
BowKKTi  Building  Sogibtt. 
MiALL  V.  Peabob  and  Stbesteb.  (a.) 

Trustee— Building  society — Dissplu'don  deed — A  6tcW- 
ing  trustee  —  Liability  of  the  inaetioe  co-truskt" 
Judicial  Trustees  Act,  1896  (59  d  60  Vid.  c.  35), «.  1 

P.,  the  active  trustee  of  the  two  trustees  of  the  distoltt- 
tion  deed  of  a  building  society,  who  had  been  required  k 
give  an  account  of  moneys  received  and  expended  bythemt 
had  absconded.  Where  the  cestuis  que  tmstent  adoed, 
by  summons,  for  the  payment  by  the  remaining  tnuiet 
of  the  costs  of  the  action  which  had  ensued^ 

Held,  that  S,,  the  remaining  trustee,  had  acted  dit- 
honestly — within  the  meaning  of  section  3  of  the  Jadidsl 
Trustees  Ad,  1896  —  in  permitting  his  co-truMee  fc 
manage  the  affairs  without  check  or  inquirjf^  and  «af 
therefore  liable  to  pay  all  the  costs  of  the  action. 

Summons. 

The  facts  are  largely  set  ont  in  the  judgment 

T.  Eustace  Smith,  for  the  plaintiff  Q.  C.  Miall,  who, 
on  behalf  of  himself  and  all  other  cestuis  que  trttStast 
under  a  deed  of  dissolution  dated  the  Ist  of  May. 
1891,  asked  by  summons  that  the  defendant  Streetar 
should  be  order^  to  pay  the  costs  of  the  actioe.  Ot 
the  11th  of  November,  1898,  an  order  had  been  made 
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against  Streeter  to  pay  the  Bum  of  £391  169,  4d. 
loond  dae  from  Pearce  as  trustee  of  the  deed  of  dis- 
sdntion,  of  which  Streeter  was  oo-trustee.  Streeter 
paid  the  money  into  court.  He  was  a  small  trades- 
maii  and  tmsted  entirely  to  Pearce,  who  was  ex- 
perienced in  the  affiiirs  of  hailding  societies.  Pearce 
absoonded,  and  it  was  now  cont^ded  that  Streeter 
liable  to  pay  all  costs. 


T.  JJ.  Canon^  for  the  defendant,  contended  that 
Streeter,  who  had  been  pressed  to  accept  this  charit- 
aUe  trusteeship  but  had  left  the  management  entirely 
in  the  hands  of  Pearce,  ought  not  to  to  made  to  pay 
the  costs,  which  no  misconduct  of  his  had  incurred, 
and  liability  for  which,  would  mean  his  banlmiptcy. 

Cur.  adv.  vulL 

Jan.  12. — Kekswich,  J. — It  is  with  the  utmost 
reluctance  that  the  court  orders  a  trustee  of  this  kind 
to  pay  costs  not  only  because  it  is  settled  practice, 
bat  because  of  the  natural  and  proper  sympathy  with 
a  trustee  who  gratuitously  undertakes  duties  in  a 
eharitable  trust  which  are  often  very  irksome,  so 
that  no  one  desires  to  judge  his  conduct  by  too  rigid 
lines.  Therefore,  when  1  was  pressed  to  make  the 
defendant  Streeter  pay  the  costs  of  the  action,  I 
derired  an  opportunity  for  reflection,  all  the  more 
because,  although  the  order  would  go  against  both 
defendants,  the  burden  would  fall  upon  Streeter. 
HaTiog  taken  that  opportunity,  I  will  now  give  my 
decision,  and  will  first  go  into  the  history  of  the  case 
io  far  as  is  necessary.  This  action  was  commenced  so 
long  ago  as  1893  by  an  originating  summons,  dated 
the  7th  of  November  in  that  year.  The  defendants 
Pearce  and  Streeter  were  the  trustees  of  a  deed  of 
dissolution  winding-up  the  affoirs  of  the  Second  East 
Dulwich  745th  Starr-Bowkett  Building  Society.  The 
snmmons  merely  asked  for  an  account  of  the  moneys 
received  and  expended  by  them  under  the  deed.  One 
would  have  expected  that  a  conmion  order  would  be 
made,  so  that  the  matter  might  be  worked  out  in 
ohambersy  but  on  the  11th  of  December  it  was  ordered 
that  an  account  should  be  taken  of  all  moneys 
received  and  expended  by  the  defendants  as  trustees 
under  the  deed  of  dissolution,  and,  further,  that  the 
rest  of  the  application,  so  far  as  it  asked  that  all 
moneys  in  the  hands  of  Pearce  and  Streeter  as  trustees 
of  the  deed  be  paid  into  court,  and  that  a  receiver 
might  be  appointed,  should  stand  over,  and  the  coats 
were  reserved.  The  certificate  reached  me  in  reason- 
able time  on  the  4th  of  June,  1894,  the  defendant 
Peiroe  attending  in  person ;  but  Streeter  not  having 
appeared  in  the  action,  jud^ent  went  against  him  by 
default,  the  certificate  havmg  been  made  on  a  joint 
affidavit.  A  balance  of  £100  10s.  2d.  was  then  found 
due  from  the  trustees  and  a  further  order  was  made. 
A  summons  was  issued  to  vary  the  certificate  by  sur- 
charging the  defendants'  account,  and  by  an  order 
dated  the  19th  of  November,  1894,  it  was  ordered 
that  the  following  inquiries  be  made — namely,  an 
inquiiy  what  are  the  consolidated  shares  of  the 
defendants  Pearce  and  Streeter,  and  how,  when,  and 
under  what  circumstances  such  consolidated  shares 
were  taken  by  the  defendants,  and  what  became  of 
the  shares.  The  history  of  the  consolidated  shares  is 
important.  Then  there  was  a  further  inquiry.  What 
assets  are  now  in  the  hands  or  under  the  control  of 
the  defendants  Pearce  and  Streeter  as  trustees  of  the 
deed  of  dissolution  P  and  it  was  ordered  that  the 
account  directed  by  the  order  of  the  1 1th  of  Deceniber, 
1893,  be  oontinued,  and  the  rest  of  the  summons  was 
adjourned.  That  order  was  made  on  the  19th  of 
Kovember,  1894,  and  the  inquiries  were  much  longer. 
The  certificate  was  not  made  until  the  26th  of  June, 
1896,  eighteen  months  after.  That  certificate  was 
extremely  important;    the  master  had  to  go  into 


the  question  of  the  consolidated  shares,  and 
pointed  out  that  large  sums  were  due  in  respect  thereof, 
and  that  the  dealings  in  the  shares  were  irregular. 
A  considerable  sum  was  found  due  from  them  in 
respect  of  those  shares,  together  with  a  balance  of 
£98  lis.  6d.  due  on  the  general  accotmt  irrespective 
of  those  shares.  Upon  the  further  consideration  in 
court  on  the  11th  of  December,  1895,  when  Pearce 
still  defended  in  person,  and  Streeter  appeared  before 
the  court  by  his  solicitor,  it  was  ordered  that  the 
trustees  should  pay  these  sums  due  on  the  general 
account  into  court ;  Streeter,  by  consent,  to  pay  by 
instalments  as  arranged.  £391  16s.  4d.  was  the  total 
amount  (I  will  observe  that  this  is  about  four  times 
the  amount  originally  found  due).  A  receiver  was 
appointed,  and  the  costs  were  reserved.  After  all 
this  time  the  trustiees,  who  ought  to  have  had  their 
accounts  ready,  are  found  to  be  liable  for  about  £400. 
By  a  further  order  of  the  20th  of  December,  1897, 
inquiries  were  directed  as  to  the  parties  entitled,  but 
that  does  not  touch  the  matter  now  in  hand.  The 
certificate  was  made,  and  Pearce  has  absconded. 
Now,  what  is  Streeter's  own  account  of  himself  ?  He 
was  a  director  of  the  society,  and  on  the  dissolution, 
urged  by  his  co-directors,  he  joined  with  Pearce  in  the 
trusteeship  of  the  deed  of  dissolution.  He  undertook 
to  be  trustee  and  by  his  own  confession  he  has  not 

Serformed  those  duties  in  any  respect.  He  has 
ischarged  his  duty  by  paying  the  £391  16s.  4d.,  but 
on  his  own  confession  he  has  not  performed  his  duty 
as  trustee.  In  his  affidavit,  dated  the  8th  of  January, 
1896,  he  states  that,  being  co-trustee  with  Pearce,  he 
knew  nothing  of  the  boolu,  he  trusted  to  Pearce  and 
never  inquired  how  matters  went  on.  He  signed 
document  after  document  without  inquiry  as  Pearce 
told  him,  and  swore  an  affidavit  which  he  did  not 
understand.  The  Legislature  has  passed  the  Judicial 
Trustee  Act,  1896  (59  &  60  Vict.  c.  3d),  excusing 
trustees  for  certain  breaches  of  trust,  but  that  Act 
does  not  apply  here.  Under  section  3,  sub-section  1 
of  that  Act.  conduct  to  excuse  a  trustee  must  be 
"  honest  and  reasonable."  The  word  '*  honest "  is 
used  in  man^  senses.  A  trustee  is  honest  if  he  has  not 
done  anythmg  dishonest.  Now,  there  is  nothing 
against  Streets,  there  is  no  suggestion  that  he  has 
done  anything  dishonest;  he  has  paid  the 
£391  168.  4d.  which  was  found  to  be  due  to  the 
society  from  Pearce,  and  is  so  far  acquitted  of 
dishonesty  in  the  usual  sense  of  the  word.  But  in 
another  sense  he  is  not  honest.  It  seems  to  me  that 
a  man  who  accepts  such  a  trusteeship  and 
does  nothing,  swallows  wholesale  what  is  said 
by  his  co-trustee,  and  never  asks  for  explanation,  and 
accepts  flimsy  explanations,  is  dishonest.  He  poses 
here  before  me  as  a  poor  man,  the  victim  of  his  co- 
trustee. No  doubt  Pearce  imposed  upon  him,  but  he 
suffered  himself  to  be  imposed  upon.  He  brought 
himself  into  the  difficulty,  and  I  ooidd  not  allow 
him  to  have  costs  that  would  diminish  the  sum 
recovered.  But  should  I  make  him  pav  the  costs  P  If 
I  did,  then  the  fund  in  court  would  be  intact  for 
those  entitled  to  it;  if  I  allowed  him  costs,  the  costs 
would  come  out  of  the  ftmd,  costs  incurred  by 
Streeter's  own  conduct.  He  ought  to  have  insisted 
on  accounts  being  filed  in  a  reasonable  time  after 
the  order,  and  it  was  quite  unnecessary  to  pursue 
the  inquiries  and  incur  all  these  costs.  If  iStreeter 
does  not  pay  the  costs,  then  the  parties  entitled  will 
get  less  than  they  ought.  So,  having  regard  to 
Streeter*s  conduct,  I  should  not  be  doinff  justice  to 
the  plaintiffs  if  I  did  not  make  ^irn  pav  the  costs.  It 
is  hard  on  the  trustee,  but  I  must  consider  the  parties 
entit'ed.  If  I  decided  in  favour  of  Streeter,  l^e 
parties  v^ould  suffer.  Of  coarse  Streeter  is  entitled  as 
tfustee  to  his  oostSi  charges,  and  expenses  oat  of  the 
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fund  properly  inoorred  by  him  as  trustee  other 
than  tlie  costs  of  the  actton,  which  he  most  pay  as 
between  party  and  party  down  to  the  present  time. 

Soliciton,  Saw  &  Son  ;  J,  S.  FhiUipa. 


Q.  B.  Div.  1  1J,  V    «n 

(Lawranoe  and  ChanneU,  JJ.)  f  ^®*^'  ^'^• 

Beg.  v.  Justiobs  of  Manchesteb.  (a.) 

Licensing  Law — Licence  to  sell  beer  —  Certificate  of 
residence  and  occupation — Jurisdiction  of  justices — 
Certiorari — 'MfundimuB— Beerhouse  Act,  1840  (3  (it  4 
Vid.  c.  61),  s.  1. 

The  licensing  justices  have  no  power  to  grant  a  ceriifi' 
cate,  under  section  2  of  the  Beerhouse  Act^  1840,  for  a 
licence  to  seU  beer  or  cider  by  retail,  unless  the  applicant 
sleeps  upon  the  premises  in  respect  of  which  he  applies  to 
be  licensed. 

Beg.  V,  Allmey,  35  J,  F,  534,  approved. 

Though  certiorari  will  not  lie  against  the  licensing 
justices  who  grant  the  certificate,  it  loiU  lie  against  the 
justices  at  the  general  annual  licensing  meeting,  or  an 
adjournment  thereof,  who  oonfmn  it. 

A  mandamos  was  granted  also  to  hear  and  determine 
the  application  for  a  certificate  according  to  law. 

Bole  nisi  for  a  certiorari  to  quash  a  certificate  for  a 
licence  to  sell  beer  by  retail,  and  a  rule  nisi  for  a 
mandamus  to  justices  to  hear  and  determine  the 
application  of  John  Bobinson  for  such  certificate 
according  to  law. 

An  application  for  a  certificate  under  section  2  of 
the  Beerhouse  Act,  1840,  was  made  to  the  licensing 

J'ustices  of  Manchester  by  John  Bobinson  to  enable 
lim  to  obtain  a  licence  to  sell  beer  by  retail  upon  the 
premises,  No.  60,  Cannon-street,  within  the  borough. 

It  was  proved  or  admitted  that  John  Bobinson 
occupied  the  premises.  No.  60,  Cannon-street,  but 
that  he  did  not  sleep  there.  He  used  them  as  a 
restaurant,  and  was  present  upon  them  from  8  a.m. 
to  8  p.m.  on  every  day  on  which  they  were  open, 
conductiog  and  managing  the  business.  At  other 
times  the  premises  were  closed  and  uninhabited. 

The  licensing  justices  granted  the  certificate  applied 
for,  holding  that  sleeping  upon  the  premises  was  not 
requisite  to  constitute  the  applicant  the  '*  real  resident 
holder  and  occupier  "  of  the  premises  within  section  1 
of  the  Beerhouse  Act,  1840.  The  certificate  was  con- 
firmed by  the  whole  body  of  the  justices  of  the 
borough  at  an  adjourned  meeting  of  the  general 
licensing  meeting. 

Section  1  of  tiie  Beerhouse  Act,  1840,  provides 
that  **  no  licence  to  sell  beer  or  dder  by  retail," 
under  the  Beerhouse  Act,  '*  shall  be  granted  to  any 
person  who  shall  not  be  the  real  resiaent  holder  ana 
occupier  of  the  dwelling-house  in  which  he  shall 
apply  to  be  licensed."  Section  2  provides  that  persons 
applying  for  a  licence  to  sell  beer  or  cider  bv  retail 
■hall  produce  to  the  excise  officer  a  oertifioate  from  an 
overseer  of  the  township,  parish,  or  place  in  which  he 
resides  certifying  that  he  is  the  real  resident  holder 
and  occupier  of  the  house. 

The  Wine  and  Beerhouses  Act,  1869,  s.  5,  substitutes 
for  the  overseer  the  licensuig  justices  assembled  at 
the  general  annual  licensing  meeting  or  some  adjourn- 
ment of  the  same. 

Section  43  of  the  Licensing  Act,  1872,  provides : 
I' Any  person  who  appears  before  the  licensing 
justices  and  opposes  the  grant  of  a  new  licence,  and  no 

(a.)  Beported  by  C.  Q.  Wilbbaham,  Esq.,  Barrister- 

at-Law. 


other  person ,  may  appear  and  oppose  theonnfirmstinn  of 
such  grant  by  the  confirming  authority  in  oountist  or 
boroughs ;  and  the  oonfirmm^  anthority  may  mwwti 
such  costs  as  thev  shidl  deem  just  to  the  par^  nho 
shall  succeed  in  the  proceedings  before  them.    .   .  ." 

Travers  Humphreys  {C.  W.  Mathews  with  Ima) 
showed  cause. — Certiorari  does  not  lie,  beeanse  the 
justices  sitting  to  grant  licences  are  not  a  ooait: 
Boulter  Y.  Justices  of  Kent,  46  W.  B.  114.  [1897]  A  a 
556;  Beg.  v.  Cotham,  46  W.  B.  512,  [1898] 
1  Q.  B.  808 ;  and  Beg.  v.  Sharman,  46  W.  E.  867, 
[1898]  1  Q.  B.  578.  Assuming  that  the  iustioes  are  a 
court,  there  is  no  power  to  ouash  a  oertinoate  gmnted 
by  them  as  distinguished  from  a  licence.  The 
certificate  having  been  granted,  there  can  be  no 
mandamus  to  hear  and  determine. 

Avory  {Llewelyn  Williams  with  him),  in  sopport  of 
the  rule. — If  then  is  no  remedy  either  by  eerUonui  or 
by  mandamus  there  is  no  remedy  at  all,  for  then  ii 
none  by  special  case  or  by  appeaL  [Chaitnell,  J.— 
The  holder  of  the  certificate  could  be  prosecuted,  and 
his  certificate,  being  void,  would  not  protect  Iuiil] 
That  would  not  be  a  convenient  mode  of  testing  the 
validity  of  tiie  certificate.  The  justices,  in  this 
instance,  have  resolved  to  grant  these  oertificatei  to 
persons  who  personally  conduct  the  business  dnziog 
the  day,  notwithstandmg  they  do  not  reside  on  the 
premises.  That  is  a  usurpation  of  jurisdiction  on 
their  part.  The  applicant  here  did  not  sleep  on  the 
premises.  He  did  not,  therefore,  reside  thsrai 
Assuming  that  certiorari  does  not  lie  against  the 
licensing  justices,  it  lies,  at  anyrate,  agwnst  tiie 
confirming  authority,  for  section  43  of  the  LioeiMiqg 
Act,  1872,  gives  that  authority  power  to  award  ooeti 
and  to  hear  "  parties.*'  Those  dronmstaaces  gife  s 
judicial  character  to  the  proceedings  ^idiich  make 
certiorari  applicable.  Mandamus  auo  lies  because, 
though  the  justices  have  heard  and  determined  the 
application,  they  have  not  done  so  according  to  law : 
J^.  V.  De  Butzen,  24  W.  B.  343,  1  Q.  B.  D.  55. 

Lawbanob,  J. — Both  rules  must  be  made  absolute. 
The  statute  is  imperative  that  the  person  who  seeks 
for  a  licence  to  sell  beer  or  cider  under  3  ft  4  Vict 
c.  61  must  be  the  real  resident  holder  and  oociqaer  of 
the  dwelling-house,  and,  according  to  the  case  of 
Beg.  V.  Allmey,  35  J.  P.  534,  he  must  also  sleep  upon 
the  premises.  It  is  obvious  that  the  respondent  did 
not  do  that. 

It  is  not  dear  what  the  object  of  the  tnroviaioa  was* 
but  whatever  it  was  it  seems  to  have  disappeared  at 
the  present  time.  Although  it  is  useless  to  talk  of 
convenience  in  the  face  of  the  words  of  a  statute,  yet 
there  is  a  great  deal  in  what  the  magistrates  say  rai 
regard  to  carrying  on  of  businesses  of  this  blssi 
in  towns  like  Manchester. 

Chabioell,  J. — ^I  am  of  the  same  opinion.  The 
first  question  is  whether  or  not  Bobinson  was,  in 
the  circumstances,  a  person  who  was  entitled  to  have 
a  licence  to  sell  beer  and  cider.  For  that  purpoas  he 
must  be  the  resident  occupier  of  the  dweUing-home 
in  respect  of  whidi  he  solicits  the  licence.  Now,  for 
some  time  I  was  inclined  to  think  that  the  words 
'*  reddent  occupier  "  meant  that  the  applicant  most 
be  the  person  who,  if  any,  was  the  reddent  oocapks; 
that  is  to  say,  that  he  must  not  be  the  servant  or  any 
one  of  that  sort  where  there  is  a  master,  but  that  he 
must  be  the  person  who  out  of  several  was  the  resi- 
dent occupier.  If  that  view  were  the  correct  one,  tUi 
applicant  might  come  within  the  term  reddenl 
occupier;  for  if  you  assume  that  the  houas  was  a 
dwelling-house  there  certainly  was  no  one  else  wbo 
was  the  reddent  occupier.  He  was  there  as  mndi  as 
anybody  else,  and  after  busineBS  was  over  the  plMS 


UhMi  t^*,.M*i.i    tfife  wfefekLi?  lifet^bR-riil 


41i 


High  Coubt. 


Bbg.  v.  JxrsnoBS  op  Mi^NOHBSTBR. — Ltnes  v.  Snaith. 


High  Ooitbt. 


vu  ihnt  up  and  nobody  slept  there,  so  that  it  might 
appear  that  he  came  within  the  proyinone  of  the  Aot, 
and  if  the  magiatratee  had  dedoed  that,  there  woold 
have  been  a  good  deal  of  doubt  as  to  how  far  they 
could  have  been  interfered  with.  Bat  when  one  looks 
further,  and  especially  when  one  considers  the  case 
of  Beg.  ▼•  AUmey,  it  appears  that  the  premises  in 
respect  of  which  the  hoenoe  is  sought  must  be  a 
dwelling-honse,  and  that  has  been  interpreted  to  mean  a 
olaoe  wnere  somebody  sleeps.  Thus  tbe  expression 
'^resideut  occupier  of  a  dwelling-house"  gets  a 
itishtly  different  meaning. 

It  is  obvious,  thorefore,  as  it  seems  to  me,  that  a 
ptnon  who  does  not  sleep  on  the  premises  is  not  a 
perion  tntitkd  to  have  a  licence,  always  assuming 
diat  Beg.  y.  Allmey  is  good  law,  and  ihere  is  no 
reason  to  suppose  tiiat  it  is  not,  as  it  has  stood  for 
a  ooDsiderable  period  and  has  been  quoted  as  an 
authority.  That  being  so,  it  seems  to  me  that 
BobiDaon  was  not  a  person  who  could  have  a  licence. 
Now,  the  magistrates  considered  Bobinson's  appli- 
cation and  they  came  to  the  conclusion  that  they 
would  grant  him  a  certificate.  What  were  their 
powers  r  It  seems  to  me  quite  clear  that  they  had 
to  consider  whether  or  not  he  was  a  person  who  was 
qualified  to  hold  the  licence,  and  that  they  had  no 
jurisdiction  to  gire  a  certificate  to  anybody  who  was 
not  qualified  to  hold  tbe  licence.  In  giving  the 
certificate,  therefore,  they  exceeded  their  jurisdiction, 
and  even  assuming  there  was  a  question  of  fact  which 
they  decided  in  the  applicant's  favour,  it  is  clear  that 
a  tribunal  cannot  give  itself  jurisdiction  which  it  has 
not  got  by  an  erroneous  decision  of  fact,  and  I 
inpposH  it  is  equally  clear  that  they  cannot  give 
themsi?lves  lurisdiction  by  an  erroneous  decision  of 
law.  That  being  so,  it  is  a  matter  of  course  to  bring 
up  tbe  cer^cate  upon  oeriiorari  unless  it  is  a  matter 
in  wbiob  eariiorari  will  not  lie — that  is  to  say,  if  it  is 
not  a  judicial  proceeding  or  a  ^ucui- judicial  proceed- 
ing. It  is  obviously  most  convenient  that  licences 
should  be  brought  up  upon  cerHorari,  because  that  is 
a  oonvenient  way  of  aacertaining  whether  the  grant 
of  them  is  within  the  jurisdiction  of  the  authority 
granting  them. 

If  these  licences  cannot  be  brought  up  in  any  way 

it  seems  to  me  to  follow  inevitably  that  the  person 

who  acts  under  one  of  them  is,  or  mav  be,  liable  to 

a  peualty  all  the  time  he  is  acting  under  it.    If  the 

matter   is    one    which    can    be   brought   up    upon 

certiorari,  until  it  is  so  brought  up  it  might  be  an 

anawer  to  proceedings  for  a  penalty— I  do  not  say  it 

would  be— to  say  that  the  licence  is  effective  and 

valid  imtil    it  is  set  aside.     Therefore  it  is  most 

convenient  that  these  UcnuseB  should  be  tested  by 

certiorari.    Of    course  we  are  bound  not  only  by 

BouUer  v.  Judicea  of  Kenty  but  also  by  the  case  of 

Beg.  V.  Sharman,  and  if  the  matter  were  analogous  to 

those  two  cases  we    could    not    grant    a  certiorari, 

because  it  would  not  be  a  judicial  proceeding.     But  I 

think  Mr.  Avory  has  pointed  out  a  section  which 

sufficiently  alters    the    matter.    The  real  point   in 

Boulter  ▼.  Judice»  of  Kent  was  that  there  was  no  lie 

and  no   controveisy    inter  partes.    Lord    Herschell 

aBys([1897]  A.  C),  at  p.  569 :  « Itis,  Ithink,  a  fnUacy 

to  treat  tbe  refusal  as  necessarily  induced  by  a  particu- 

W  objector.    Bveir  member  of  the  local  community 

ni'ght  object,  would  they  all  then  become  '  the  other 

party '  ?    There  is  in  truth  no  lis,  no  controyersy 

inter  parteSf  and  no  decision  in  favour  of  one  of  them 

and  against  the  other,  unless  indeed  the  entire  public 

areregMded  as  the  other  party."  By  section  43  cf  the 

lioeoainit  Act,  1872,  whion  deals  with  the  powers  of 

the   conflmiing  authority,  the    objector    below    is 

ezpraaaly  made  a  party,  the  case  is  treated  as  being  one 

inter  farte$9  md  thefeisan  oxpiets  power  to  give  oosts.  \ 


It  seems  to  me  that  that  is  sufficient  to  enable  us 
to  bold  that  this  is  a  proceeding  in  which  we  ma^ 
grant  a  certiorari,  and,  accordingly,  I  think  it  is 
right  to  make  the  rule  for  a  certiorari  absolute. 

Them  as  to  the  rule  for  a  mandamu$t  I  personaUy 
have  very  considerable  difficulty  about  it,  which  has 
not  been  altogether  removed.  It  seems  to  me  that  to 
grant  the  rule  is  practically  to  mandamus  the  justices 
to  refuse  the  application,  and  except  in  the  case^  of 
Beg.  ▼.  Cotham  I  do  not  know  of  a  case  in  which 
that  has  been  done.  That  case  proceeded  very  much 
upon  Beg.  v.  De  BiUzen,  which  to  my  mind  is  entirely 
different.  Having  given  our  decision  upon  the  other 
point,  as  this  jxmit  of  the  mandamus  is  not  seriously 
opposed,  I  grant  it  upon  the  authority  oi  Beg.  v. 
Cotham;  otherwise  I  should  have  had  considerable 
doubt  whether  we  ought  to  grant  it. 

Bules  for  certiorari  and  mandamus  mtute  ahsolute. 

Solicitors  showing  cause,  Bowety  Cotton,  A  Bower 
for  J.  H.  Boarihnan,  Manchester. 

BolidtoTS  in  support  of  the  rule,  Llovd-George, 
Boberts,  &  Co.,  for  BcOty,  Ford,  <fc  Buckley,  Man- 
chester. 


Q.  B.  Div.  I  Feb  2 

(Lawrance  and  Ghannell,  JJ.)  j 

Lykes  v.  Skaith.  (a.) 
Landlord  and  tenant — Tenant  ctt  will—Determination  of 
tenancy — Entry  by  landlord  in  order  to  repair — Beat 
PropeHy  Limitation  Act,  1833  (3  <fc  4  Will.  4.  c.  27), 
s.  1—Beal  Property  Limitation  Act,  1874  (37  <k  38 
Vict.  c.  67),  «.  1. 

Where  a  tenant  at  will  remains  in  possession  of  a 
house  rent-free  for  more  than  twelve  years  after  the 
expiration  of  the  first  year  of  the  tenancy ,  the  fad  that 
the  landlord  enters  from  time  to  time  in  order  to  effect 
repairs,  if  it  is  not  against  the  wiU  of  the  tenant,  does 
not  operate  as  a  taking  possession  so  as  to  determine  the 
tenancy  at  will,  and  therefore  tJie  tenant  acquires  a 
statutory  title  to  the  house  by  virtue  of  section  1  of  the 
Beal  Property  Limitation  Act,  1833,  and  section  1  of 
the  Beal  Property  Limitation  Act,  1874. 

Per  Chanuell,  J,— After  a  final  jadgmerU  has  been 
delivered,  but  before  it  has  been  entered,  new  plaintiffs 
may  be  added  by  the  judge  under  ord.  16,  rr.  2,  11. 

Appeal  by  the  defendant  from  the  County  Court  of 
Leicester. 

The  action  was  one  of  ejectment  against  the 
defendant  Mary  Ann  Snaith,  who  had  been  tenant  at 
will  of  a  house,  27,  Walnut-street,  Leicester,  for 
more  than  twelve  years.  The  defendant  entered  into 
possession  of  the  said  house,  of  which  John  Snaith, 
her  father-in-law,  was  owner  in  fee,  on  the  19th  of 
April,  1884,  by  the  leave  and  license  of  the  said  John 
Snaith.  There  was  no  agreement  in  writing.  The 
defendant  remained  in  continuous  possession  rent 
free.  She  was  rated  as  occupier.  She  paid  the  poor 
rate  and  district  rate,  and  at  her  own  expense  caused 
several  internal  repairs  to  be  done  to  the  premises. 
John  Snaith,  who  was  also  the  owner  of  the  adjoining 
houses,  did  the  external  repairs  to  No.  27  at  the  same 
time  that  he  repaired  the  other  houses,  and  for  this 
purpose  he  on  several  dates  entered  by  his  aoent  on 
Uie  premises  with  the  knowledge  of  the  derandant* 
On  one  occasion  he  also  did  some  internal  itpain. 
There  was  no  evidence  that  on  any  of  these  oooasions 

(a.)  Beported  by  B.  G.  SrnxwiLL,  Es4.»  Barrister* 
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the  defendant's  oonsent  was  a^ked,  or  that  the  repairs 
were  done  against  her  will.  He  also  paid  the  water 
rates,  the  property  tax,  and  the  water  preminms. 

On  the  30th  of  July,  1897,  the  said  John  Snaith 
died,  leaving  by  his  will  his  hoasf  s  in  Walnut- street 
to  tnisteee  in  trostfor  the  plaintiff,  his  step -daughter, 
for  life,  with  remainders  over.  The  trustees  appHed 
to  the  defendant  for  rent  in  respect  of  No.  27,  whioh 
she  refused  to  pay. 

The  plaintiff  thereupon  brought  the  present  action. 
The  defendant  .pleaded  a  statutory  title  to  the 
premises.  The  learned  county  court  judge  found  as 
follows : 

(1)  That  the  relation  of  landlord  and  tenant  did  not 
exist  between  John  Snaith  and  the  defendant ;  that 
John  Soaith  was  at  times  in  actual  and  at  all  other 
times  in  constructiTe  possession  of  the  house  through- 
out the  period  in  question,  and  that  the  defendant's 
occupation  was  not  exdusiye,  and  was  that  of  a 
licensee  and  not  of  a  tenant ;  that  the  fact  that  she 
was  rated  as  being  the  person  in  apparent  occapation 
and  paid  the  occupier's  rates  was  not  conclusive  that 
she  occupied  as  t^ant,  and  that  the  present  case  was 
in  principle  similar  to  that  of  Feakin  v.  Peakin,  [1895] 
2  Ir.  Rep.  359,  43  W.  R,  Dig.  99. 

(2)  That,  assuming  that  the  defendant  occupied 
the  house  as  tenant  at  will,  such  tenancy  was  deter- 
mined ever^  time  the  landlord  entered  the  premises 
to  do  repaurs,  as  he  was  not  under  any  contract  to 
repair  and  did  not  ask  or  obtain  permission  from  the 
defendant  to  enter  the  premises  for  the  purpose,  but 
entered  by  his  agents  and  workmen  of  nis  own 
motion  and  in  exercise  of  his  right  to  resume 
possession  whenerer  he  thought  proper ;  that  sending 
workmen  on  to  the  premises  and  doing  repairs  thereon 
was  more  than  a  *'  mere  entry,"  such  as  is  referred  to 
in  section  10  of  the  Act  of  'Will.  4.  That  during  the 
occupation  by  the  landlord's  workmen  the  defendant 
had  no  exclusive  possession ;  and  that  on  each  with- 
drawal of  the  landlord's  agents  a  new  tenancy  at  will 
or  on  sufferance  commenced  by  implied  grant. 

(3)  That  the  defendant,  by  allowing  John  Snaith  to 
enter  and  lay  out  money  on  the  premises  as  his  pro- 
perty without  protest,  and  by  requesting  him  (on  at 
least  one  occasion)  to  do  repairs  to  the  house  as  owner 
thereof,  is  estopped  from  setting  up  that  at  those 
times  the  Statute  of  Limitations  was  running  in  her 
farour. 

The  learned  judge  therefore  gave  judgment  for  the 
plaintiff  for  possession  and  mesne  profits. 

After  judgment  had  been  given,  but  before  it  was 
entered,  the  judge,  upon  application  by  the  plaintiff, 
amended  the  parties  by  addiug  the  trustees  of  John 
Snaith's  will,  in  whom  was  vested  the  legal  estate  in 
the  premises,  asplaintiffo,  under  ord.  16,  rr.  2, 11,  of  the 
Rules  of  the  Supreme  Court. 

The  defendant  appealed. 

The  Real  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c  27),  provides  as  follows : 

Section  7. — '*  Where  any  person  shall  be  in  possession 
•  •  .  of  any  land  .  •  •  as  tenant  at  will,  the 
right  of  the  person  entitled  subject  thereto  or  of  the 
person  through  whom  he  claims  •  •  •  to  bring 
an  action  to  recover  such  land  .  .  •  shall  be 
deemed  to  have  first  accrued  either  at  the  determina- 
tion of  such  tenancy  or  at  the  expiration  of  one  year 
next  after  Ihe  commencement  of  such  tenancy,  at 
which  time  such  tenancy  shall  be  deemed  to  have 
determined." 

Section  10.—-''  No  person  shall  be  deemed  to  have 
been  in  possession  of  any  land  within  the  meaning  of 
this  Act  merely  by  reason  of  having  made  an  entry 
thereon." 

By  section  1  of  the  Real  Property  Limitation  Act, 
1874  (37  &  38  Vict*  c.  57),.  the  entry  must  be  made,  or 


the  action  brought,  within  twelve  yean  after  the  xigfat 
first  accrues. 

MontagueLuah,  fortheappeUaut. — ^Theleamedcoimty 
court  judge  was  wrong.  The  case  of  Feakin  v.  Peakiu, 
on  which  he  relied,  is  not  on  all  fours  with  tbii  case. 
The  defendant  here  has  acquired  a  statutory  title 
imder  section  7  of  the  Real  Property  Limitation  Act, 
1833.  Doe  d.  Dayman  v.  Moore^  9  Q.  B.  555,  which 
was  similar  to  the  present  case,  is  an  authority  on  this 
point.  In  order  to  prevent  the  statute  from  open- 
ting  the  landlord  must  enter,  asserting  his  right  to 
enter :  Turner  v.  Bennett,  9  M.  &  W.  643 ;  in  the 
present  case  he  entered  for  the  benefit  of  the  oocapier 
and  with  her  license.  She  has  here  become  by  the 
operation  of  the  Real  Property  Limitation  Ad»  of 
1833  and  1874  the  owner  of  the  premises.  As  to  the 
question  raised  upon  the  joining  of  the  trustees  m 
plaintiffs  after  judgment  had  been  delivered  tiie 
learned  judge  was  wrong.  He  had  no  lou^ 
jurisdiction  to  do  so  under  ord.  16,  r.  11,  as  the  jodiC' 
ment  was  final  and  the  matter  had  become  m 
judicata  :  The  Duke  of  Bucdeuch,  40  W.  R.  455,  [1892] 
P.  201. 

Comer,  for  the  respondent. — ^The  dedsioQ  of  tiu 
learned  judge  was  right.  ELis  findings  are  condlasiTe. 
There  was  no  evidence  that  the  occupier  was  in 
exclusive  possession.  She  was  not  a  tenant  of  the 
house ;  she  was  there  as  a  guest.  There  was  no  such 
possession  as  to  justify  the  setting  up  of  the  statute. 
If  she  was  a  tenant  she  was  only  a  t^iant  at  will,  and 
that  tenancy  was  determined  whenever  the  landlord 
entered.  He  took  possession  when  he  so  entered: 
Kingston  Bace  Stand  v.  Kingston  Corporation^  [1897] 
A.  G.  509,  46  W.  R.  Dig.  36.  As  to  the  other 
question,  the  case  of  The  Duke  of  BucdeucJi  is  ia 
favour  ofjthe  contention  that  the  learned  judge  here 
acted  within  his  jurisdiction  in  adding  the  trustees  as 
plaintiffs.  Fry,  L.J.,  in  that  case  says,  at  p.  212: 
*'It  has  been  argued  that  the  rules  do  not  apply 
after  final  judgment.  They  apply,  in  my  ounion,  as 
long  as  anything  remains  to  be  done  in  the  case." 
That  was  the  case  here,  as  judgment  had  not  been 
entered. 

Lush  replied. 

Lawbancx,  J. — The  question  in  this  case  is  whether 
the  defendant  was  a  tenant  at  will.  The  facts  of  the 
case  show  that  she  was  allowed  by  the  testator,  her 
father-in-law,  to  take  possession  of  this  house,  and 
that  she  remained  there  for  more  than  twelve  years. 
During  that  period  she  paid  no  rent.  She,  however, 
paid  the  rates  and  did  the  internal  repairs.  Tbs 
house  in  question  is  one  of  a  row  of  houses,  and  when 
outside  repairs  were  required  to  be  done  to  them  tlie 
defendant's  house  was  repaired  by  the  testator 
together  with  the  others.  He  also  rendered  her 
assistance  in  other  ways.  An  action  is  now  brought 
to  recover  possession  of  this  house,  and  the  quesbon 
raised  is  wnether  the  plaintiff's  right  to  reoorer  ii 
statute-barred.  What  must  we  infer  from  the 
evidence?  I  think  the  proper  inference  to  draw  is 
that  the  testator  allowed  the  defendant  to  live  rent 
free,  that  he  gave  her  assistance,  and  that  he  eflEeotod 
repairs  to  this  house  as  he  did  to  the  other  premises. 
What  condition,  then,  was  the  defendant  in  ?  I  am  <rf 
opinion  that  she  was  a  tenant  at  will.  The  testator 
could  have  terminated  the  tenancy  at  any  time.  It 
has  been  argued  that  when  the  testator  entered  in 
order  to  do  repairs  he  terminated  the  tenancy.  I  do 
not  thkik  such  entry  in  ^any  way  determined  the 
tenancy.  The  entry  was  not  contrary  to  the  defen- 
dant's wish,  nor  was  it  effected  in  such  a  way  that 
the  testator  could  have  been  sued  as  a  trespasser.  He 
sentwed,  not  in  order  to  take  possossioo,  bat  in  order 
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to  do  a  Irindnflm  to  the  defendant.  There  ib  no 
evidflooe  to  support  the  finding  of  the  learned  jndge, 
nd  I  think  he  was  wrong  ana  that  the  appeal  must 
be  allowed. 

Chahkeix,  J. — I  am  of  the  same  opinion.    On  the 
BMrits  of  the  case  I  think  judgment  should  have  been 

I~  f^nta  for  the  defendant.  Therefore  it  is  not  necessary 
to  decide  the  point  as  to  the  amendment  of  the 
parties.  My  opinion,  however,  is  that  the  amead- 
meot  was  not  made  too  late.  The  case  was  not 
diipoaed  of  until  judgment  was  entered,  and  in  the 
I  words  of  Fry,  L.  J.,  there  was  still  somethins^  to  do. 
The  other  point  is  clear  when  the  Beal  Property 
limitation  Act  of  1833  is  looked  at.  Thare  was  an 
actual  possession  by  the  occupier,  and  not  a  con- 
ftnictive  possession  by  the  owner.  Probably  under 
the  old  law  the  defendant's  possession  woiud  have 
b(>en  held  to  be  not  adverse,  but  the  doctrine  of  non- 
ad  verse  possession  has  been  swept  away  by  tbe  Act  of 
1833.  Id,  that  Act  there  is  an  express  provision  as  to 
tenancies  at  will — namely,  in  section  7,  where  it  is 
provided  that  the  tenancy  shall  be^^in  to  run  in  favour 
of  the  tenant  at  the  expiration  of  the  first  year  of  the 
tmancy.  The  facts  of  this  case  show  that  there 
clearly  was  a  tenancy  at  will.  There  was  an  actual 
poiaession,  and  the  possession  was  that  of  the 
occupier  and  not  of  the  owner.  That  being  so,  the 
connty  court  judge  was  wrong  upon  that  point. 

In  an  action  of  ejectment  the  burden  of  proof  is  on 
the  plaintiff.  Therefore  the  burden  lies  on  the 
plaintiff  to  prove  here  that  the  testator  when  he  did 
the  repairs  took  possession  of  the  premises.  There  is, 
however,  no  proof  that  his  entry  in  order  to  do  the 
repairs  was  against  the  will  of  the  tenant  in 
possession.  In  fact  no  objection  was  made.  The 
doioff  of  the  outside  repairs  by  the  testator  is  quite 
consistent  with  tbe  continuation  of  the  defendant's 
tenancy.  In  the  case  of  Turner  ▼.  Bennett  there  was 
an  actual  objection,  and  therein  lies  the  difference 
between  that  case  and  the  present  one. 

If  it  could  have  been  shown  that  the  defendant  did 
tbe  internal  repairs  under  an  obligation  to  the  owner 
I  think  the  case  would  probably  be  taken  out  of  the 
statute,  as  that  obligation  might  be  held  to  be 
equivalent  to  paying  rent.  But  that  is  not  so  here. 
I  do  not  think  Peakin  v.  Peakin  is  in  point. 

Appeal  alUnoed* 

Solicitors  for  the  appellant,  Metcal/e  &  Sharpe,  for 
Siretton  Jt  Aysom,  Leicester. 

Solicitors  for  the  respondent,  Warioick  WM,  for 
//.  Bray,  Leicester. 


Jan.  26. 


a  B.  Div.  ) 

(Lawrance  and  Channell,  JJ.)  ) 

BrrcHlB  {Appellant)  v,  Larsev  (Respondent),    (a.) 

Ship — Seaman — Agreement  with  the  crew — Foreign  port 
where  there  %$  a  British  conatdur  officer — Advance  note 
for  mare  than  one  month*a  wages — Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  ss.  113-115,  124,  HU. 

When  a  seaman  is  engaged  abroad  be/ore  a  British 
consular  officer,  as  provided  by  section  124  of  the 
Merchant  Shipping  Act,  1894,  the  provisions  enacted  by 
section  140  relative  to  agreements  with  the  crew  and  the 
restrictions  as  to  advance  notes  do  not  apply. 

Special  case  stated  by  justices  for  connty  borough 
of 


(a.)  Reported  by  Bbskihe  Bbed,  Esq.,  Barrister- 

at-Law. 


On  the  27  th  of  July,  1898,  a  complaint  was  made 
to  the  said  justices  that  the  respondent  having  entered 
into  an  agreement  in  writing  at  Taloahuano  to  serve 
as  a  seaman  on  board  the  British  ship  *'Melvilla 
Island  "  (of  which  ship  the  appellant  was  the  master) 
on  her  voyage  from  Taloah  uano  to  Swansea  at  tha 
wages  of  £3  per  month,  and  having  duly  performed 
the  services  required  by  the  agreement,  the  sum  of 
£2  66.  8d.  was  due  to  the  respondent  as  and  for  a 
balance  of  wages,  and  that  the  appellant  had  neglected 
to  pay  him  that  sum. 

The  facts  may  shortly  be  stated  thus:  The  re* 
spondent  joined  the  British  ship  **  Melville  Island  '* 
as  an  A.  B.  at  Taloahuano,  a  nitrate  port  in  Peru,  and 
signed  articles  there  before  the  British  consul.  He 
received  no  money  at  Taloahuano,  but  eax  advance 
note  dated  Taloahuano,  the  30th  of  March,  1898,  was 
given  him  by  tbe  appellant  and  was  as  follows : 

**  I  promise  to  pay  to  the  order  of  Ingerval  Larsen, 
seaman,  shipped  m  the  British  ship  Meluille  Island,  of 
Glasgow,  the  sum  of  four  pounds  ten  shUliugs 
twenty-four  hours  after  the  sailing  of  the  said  vessel 
from  this  port,  providing  said  msn  proceeds  to  sea  as 
per  agreement. — G.  L.  RiTCUlB,  Master.'' 

The  master  also  paid  168. 8d.  on  the  sailor's  account 
and  under  his  autbority  in  writing. 

On  the  termination  of  the  voyage  at  Swansea  the 
appellant  claimed  to  deduct  these  two  sums  {i*e,, 
the  sum  of  £1  10s.  being  the  excess  over  the  month's 
wages  of  £3,  and  the  sum  of  168.  4d.)  from  what 
was  due  to  the  respondent,  who  objected  to  this 
being  done  on  the  ground  that,  by  the  combined 
operation  of  sections  124  and  140  of  the  Merchant 
Shipping  Act,  1894,  tbe  appellant  was  precluded 
from  relying  on  that  advanoe  except  to  the  extent  of 
£3,  the  amount  of  one  month's  wages. 

The  jostices  were  of  opinion  that  the  sums  of 
£1  10s.  and  IGs.  8d.,  making  together  the  sum  of 
£2  68.  8d.,  should  forthwith  be  paid  by  the  appellant 
to  the  respondent,  together  with  the  respondent's 
costs.   - 

On  the  application  of  the  nu&ster  (tbe  appellant)  a 
case  was  stated  for  the  opinion  of  the  High  Uourt. 

J,  A,  Hamilton t  in  support  of  the  appeal. — Section 
140  restricts  the  amount  of  advance  notes,  but  that 
section  only  applies  to  seamen  engaged  in  and  going 
to  sea  from  any  port  in  the  United  Kingdom,  It 
does  not  apply  to  the  engagement  of  seaman  in 
colonial  and  foreign  ports,  and  section  124  ought  not 
to  be  read  with  section  140.  The  master  can  therefore 
deduct  the  full  amount  advanced  to  the  seaman. 

Montague  Lush,  for  the  respondent. — ^The  Justices 
were  right.  The  seaman  having  been  engaged  abroad 
at  a  port  at  which  there  was  a  British  consular  officer, 
before  whom  the  respondent  entered  into  this  agree- 
ment, the  provisions  of  section  124  applied,  and  the 
engagement,  although  made  abroad,  must  be  treated 
ss  one  made  with  the  crew  in  the  United  Kingdom 
and  subject  to  the  same  restrictions  as  to 
advances  as  provided  by  section  1,  sub-section  (a) 
of  section  140.  By  sub-section  2  of  that  section 
any  other  agreement  '*  byor  on  behalf  of  the  employer 
of  a  seaman  for  the  payment  of  money  to  or  on 
behalf  of  the  seaman  conditionally  on  his  going  to  sea 
from  any  port  in  the  United  Kingdom  shall  be  void, 
and  any  money  in  satisfaction  or  in  respect  of  any 
such  agreement  shall  not  be  deducted  from  the  sea- 
man's wages.  •  .  ."  The  advanoe  to  the  sailor 
above  the  amount  of  one  month's  wages  could  not  be 
recovered  under  the  advance  note. 

Chanxell,  J. — In  this  case  I  have  been  asked  to 
deliver  the  judgment  of  the  court  and  I  do  not 
hesitate  to  do  so,  having  formed  a  very  dear  opioioa 
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of  the  oonstmotion  that  ouffht  to  be  pat  npon  the 
material  seotions  of  this  Aotfor  ^e  pnrpoee  of  decid- 
ing the  i>re8ent  argoment.  I  think  that  apart  from 
any  considerations  as  to  the  probable  intention  of  the 
Lc^fislature,  and  looking  only  at  the  language  of  the 
Act  itself,  the  construction  adopted  by  the  magis- 
trates is  clearly  wrong.  The  material  seotions  are 
section  113-115,  124,  and  140,  and  I  wUl  refer  to  them 
in  that  order. 

Section  113  refers  to  agreements  with  the  crew, 
and  enacts  that  **the  master  of  CTery  ship,  except 
ships"  of  a  class  which  I  will  call  small  coast- 
ing vessels,  ''shall  enter  into  an  agreement  with 
every  seaman  whom  he  carries  to  sea  as  one  of  his  I 
crew  from  any  port  in  the  United  Kingdom."  By 
section  114  (i.)  an  agreement  with  the  crew  a^all  be 
in  a  form  approved  by  the  Board  of  Trade,  and  by 
sub-section  3  of  that  section  the  agreement  with 
the  crew  shall  be  so  framed  as  to  admit  of  such 
stipulations  to  be  adopted  at  the  will  of  the 
master  and  seaman  in  each  case,  whether  respect- 
ing the  advance  and  allotment  of  wages  or  other- 
wise, as  are  not  contrary  to  law.  To  my  mind 
section  115  is  very  important;  it  commences  as 
follows:  ** The  following  provisions  shall  have  effect 
with  respect  to  the  agreements  with  the  crew  made 
in  the  United  Kingdom  in  the  case  of  foreign-going 
ships  registered  either  within  or  without  the  United 
Kingdom."  And  goes  on  to  provide  for  the  agreement 
being  made  in  the  presence  of  a  person  called  the 
superintendent,  and  contains  a  considerable  number 
of  other  provisions,  all  on  the  face  of  them  applying 
to  agreements  made  in  the  United  ^ngdom,  and  in- 
capable without  modification  of  beins  applied  to 
agreements  made  elsewhere  because  they  must  be 
made  before  a  person  who  is  only  an  officer  in  the 
United  Kingdom. 

The  next  section  to  be  considered  issection  124,  which 
says  that  with  respect  to  the  engagement  of  seamen 
abroad  the  following  provisions  uiall  have  effect : 
'*  Where  the  master  of  a  ship  engages  a  seaman  in  any 
British  possession  other  than  tbatui  which  the  ship  is 
registered,  or  at  a  port  in  which  there  is  a  British  con- 
sular officer,  the  provisions  of  this  Act  respecting  en- 
gagements with  the  crew  made  in  the  United  Kingdom 
shall  apply,  subject  to  the  following  modifications : " 
Now,  it  is  quite  dear  that  the  agreements  referred  to 
there  relate  to  agreements  made  in  the  United  "Kmg^ 
dom,  and  primarily  this  section  was  intended  to  be 
read  with  section  115,  whidi  begins  by  saying  that 
its  provisions  shall  have  eSeot  wiu  respect  to  agree- 
ments with  the  crew  made  in  the  United  Kingdom. 
Tou  find,  moreover,  that  the  modifications  introduced 
by  section  124  are  necessary  modifications  dearly 
relating  to  the  provisions  of  section  115  when  the 
droumstances  are  so  changed  that  a  modification  is 
necessary.  While,  as  I  have  said,  the  applying  of 
section  115  to  agreements  made  abroad  was  the  main 
object  section  124  was  to  effiact,  I  do  not  say  that 
it  was  the  exdusive  object.  The  eflSact  of  it  is 
that  agreements  are  to  be  made  on  the  engagement 
of  seamen  in  a  British  possession  other  than  that  in 
which  the  diip  is  registered  or  at  a  port  in  which 
there  is  a  British  consular  officer,  in  the  same  way  as 
in^  the  case  of  agreements  made  in  the  United 
Kiogdom,  with  the  necessary  modifications. 

Tiien  we  have  to  consider  section  140,  upon  which 
the  present  case  mainly  turns.  The  first  part  of  the 
section  is  in  these  words :  '*  Where  an  agreement  with 
the  crew  is  required  to  be  made  in  a  form  approved 
hj^  the  Board  of  Trade,  the  agreement  may  contain  a 
stipulation  for  payment  to  or  on  behalf  of  the 
seaman,  conditionally  on  his  going  to  sea  in  pursu- 
ance of  the  agreement,  of  a  sum  not  exceeding  the 
•mount  of    one    month's   wages    payable   to   the 


seaman  under  the  agreement."  Mr.  Lush  argued  that 
this  restriction  on  advance  notes  was  not  restricted 
to  agreements  with  the  crew  made  in  the  Unitsd 
Kingdom,  but  its  provisions  applied  to  certain  British 
possessions  and  foreign  ports  where  there  was  a  Bdtisk 
oonsular  officer.  So  they  do;  but  only  two  spedfied 
cases :  "  Save  as  aforesaid,"  the  section  in  sub-seotion 
2  continues,  ''  aax  agreement  by  or  on  bdialf  of  the 
employer  of  a  seaman  for  the  payment  of  money  to  or 
on  oehalf  of  the  seaman  conditionally  on  his  gouv  to 
sea  from  any  port  in  the  United  Kingdom  shsU  be 
void,  and  any  money  paid  in  satisfrustion  or  in  impeoi 
of  any  such  agreement  shall  not  be  deducted  from  the 
seaman's  waffes.  And  a  person  shall  not  have 
any  right  of  action,  suit,  or  set-off  against  the 
seaman  or  his  as8i|;nee  in  respect  of  any  mooe^ 
so  paid  or  purporting  to  have  been  so  paid.*'  It 
does  not  say  that  any  other  agreement  for  a 
conditional  advance  to  a  seaman  is  void.  If  then 
were  no  provision  following  the  enabling  eoaei- 
ment,  expresslv  prohibiting  advaooes  of  largsr 
amount  it  would  probably  be  right  when  constniiiig 
this  section  to  read  into  it  an  implied  prohibitaoa 
against  larger  advances.  But  if  vou  find,  as  ban, 
a  danse  fdlowing  forbidding  advanoes  in  oertMn 
cases,  that,  in  my  judgment,  negatives  there  being 
any  implied  prohibition  in  other  oases  not  referred  to 
in  the  section.  In  the  case  we  are  now  consideriiig 
the  only  thing  prohibited  is  what  is  esxprnAj 
prohibited.  That  is  contained  in  the  snb-seotun  (2) 
which  I  have  just  read,  commencing  ''Sate  ai 
aforesaid."  I  do  not  think  it  is  necessary  to  read 
the  prohibiting  clause  as  co-extensive  with  tha 
enabling  clause.  This  sub-section  2  does  not  eKfeesd 
to  cases  where  the  seaman  is  going  to  sea  from  any 
port  not  in  the  United  Kingdom.  I  think  Mr.  Lash 
was  wrong  when  he  argued  that  section  124  made  it 
apply ;  and  whether  it  applied  to  the  oaae  of  smell 
coasting  vessds,  as  he  would  have  ne  read  tlw 
section,  appears  to  me  to  be  a  question  not  before 
us  now,  and  therefore  one  tliat  we  need  not 
dedde.  If  it  had  been  intended  so  to  affkj 
it  a  modification  of  the  words  "in  the  Un&ed 
Kingdom"  would  have  been  necessary.  There  ii 
nothing  unreasonable  about  that.  On  ^  oontrery  it 
seems  to  me  it  is  a  reasonable  meaning  to  place  on 
the  language  used.  If  the  other  meaning  is  to  be 
applied,  then,  as  Mr.  Hamilton  pointed  oat,  a  dame 
(c)  might  be  necessary.  But  there  is  no  daiiae  wfast- 
ever  which  limits  the  modification  to  ships  from  the 
ports  of  the  United  Kingdom.  There  is  no  in^fied 
forbidding  clause.  It  is  perfectly  dear  that  this  can 
is  not  covered  by  this  section,  and  if  yon  go  outade 
the  words  of  the  section  and  say  that  the  intention  of 
the  Legislature  ought  to  be  conddered,  and  say  thit  it 
is  perfectly  dear  that  it  was  the  intention  of  tte 
Legislature  in  this  way  to  carry  out  the  f orbiddiBg  d 
advance  notes  above  one  month's  wages,  whedHr 
given  to  a  member  of  the  orew  in  a  diip  safling  Inm 
the  United  Kingdom  or  to  a  sailor  shipped  st  a 
foreign  consular  port,  all  I  can  say  is  that  the  words, 
in  my  judgment,  do  not  admit  of  that  oonstnution. 

Therefore,  if  ^e  words  of  the  sections  in  point  sie 
alone  looked  at,  it  is  dear  that  the  deddon  of  the 
magistrates  is  wrong.  I  think,  moreover,  that  ooa- 
sideration  of  the  probable  intention  of  the  Legislaian 
really  supports  the  view  I  have  just  exprosaod,  beosiwe 
a  seaman  might  otherwise  be  detained  in  a  lore^ 
port  for  a  debt  incurred  exceeding  one  month's  we^ 
and  therefore  if  the  Act  is  to  be  read  as  prohibitng 
the  advance  of  more  than  a  month's  pay,  W 
might  never  be  able  to  get  away  from  a  foreiga 
port  at  slL  There  is  no  doubt  that  these  testiiotioi 
as  to  advance  notes  were  intended  to  deal  witk  ibe 
practices  of  a  dass  of  persons  known  as  "  crinpi^'' 
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who  xnfest  the  sea-ports  of  the  United  Emgdom.  It 
VM  said  that  the  Legislatnre  having  taken  so  much 
ean  to  protect  the  seaman  against  "  crimps,"  wotdd 
mttanij  intend  to  afford  him  the  same  protection  at 
leut  when  stranded  at  some  foreign  port.  But  the 
flame  considerations  obviously  do  not  apply  to  sailors 
engaged  at  foreign  ports,  because  the  Legislature  has 
not  toe  same  power  to  enforce  regulations  in  a  foreign 
oountry  as  in  England  or  her  dependencies.  For  the 
nasoDB  I  have  given  I  feel  no  doubt  whatever  that 
is  tbe  proper  construction  to  place  upon  the  statute. 
Tbe  order  of  th^  justices  must  therefore  be  quashed, 
and  the  appeal  allowed  with  costs  both  here  and 
below. 

Lawrance,  J. — I  merely  desire  to  say  I  concur  in 
tbe  judgment  that  has  been  delivered. 

Appeal  allowed ;  leave  to  appeal  granted. 

Solicitors  for  the  appellant,   W,  A,  Crump  &  Son, 

Solicitor  for  the  respondent,  Richard  White, 


^^•^^^-  \  Dec  15 

(Wflls  and  Bruce,  J  J.)  J  ^^-  *  ^• 

KaioHTS  Beep  (Limited)  (Appellante)  v.  The  Com- 
mssioNSES  OF  Iniand  Keyenue  {Resixmdents),  (a.) 

Inland  Revenue — Stamp  duty  —  Dehtnture  —  Right  to 
redeem  debenture  on  paying  a  premium — Stamp  Act^ 
1891  (54  <fe  55  Vict,  c,  39),  s.  86.  Schedule  L 

A  limited  company  issued  a  series  of  debentures  of 
£100  eacht  and  each  debenture  stated  that  the  company 
wiM,  at  certain  specified  dates ^  pay  to  the  registered 
hcldtr  the  sum  of  £100,  with  interest  at  £o  \0s,  per 
cent.,  and  one  of  the  conditions  indorsed  on  the  debentures 
was  that  the  company  mighty  after  the  1st  of  July ^  1900, 
OR  giving  six  months*  n/ttice  to  the  registered  holder, 
redeem  any  debenture  at  £103,  before  the  time  fixed  for 
payment.  The  debentures  were  n»arketable  securities  not 
transferable  by  delivery  within  the  meaning  of  Schedule 
1.  of  the  Stamp  Act,  1*891. 

Held,  thai  each  debenture  urns  a  security  for  £103, 
and  not  for  £100  only,  ami  oughts  therefore,  to  be 
tiamped  as  a  mortgage  for  £103,  as  required  by  Schedule 
L  of  the  Stamp  Act,  1891. 

Case  stilted  by  Commissionprs  of  Inland  Bevenue. 

A  debenture  was  presented  on  behalf  of  the  issuers 
thnreof-  the  Knights  Deep  (Limited),  the  appellants 
—to  tbe  Commissioners  of  Inland  Bevenue  for  the 
opinion  of  the  commissioners  as  to  the  stamp  daty 
mh  which  the  instrument  was  chargeable. 

The  instrument  iu  questiou  was  a  first  debenture 
lor  £100  issued  by  the  Knights  Deep  ^Limited), 
inoorporatfd  under  the  laws  of  the  Soutn  African 
Bepublic  The  share  capital  was  £550,000  divided 
into  550,000  shares  of  £1  each,  and  there  was  an 
iasae  of  £400,000  debentures  in  4,000  debentures  of 
£100  eadi,  carrying  interest  at  the  rate  of  £5  10s. 
per  cent,  per  annum,  all  ranking  equally  in  security. 

Hie  debenture  stated  that  "  for  valuable  oonsidera- 
iion  already  received  the  Knights  Deep  (Limited) 
(herein  oaUed  the  company)  will,  as  and  when  the 
pnncnMd  monjsys  hereby  secured  become  payable  in 
aocordanoe  with  the  conditions  indorsed  hereon,  pay 
to  the  Simmer  and  Jack  Proprietary  Mines  (Limited), 
of  8,  Old  Jewry,  E.C.,  or  otner  the  registered  holder 
lor  the  time  being  hereof,  the  sum  of  £100.  The 
oompany  will  in  the  meantime  until  such  pay- 
ment pay  interest  thereon  at  the  rate  of  £5  10s. 
per  cent,  per  annum  by  half-yearly  payments  on 

(a.)  Baported  by  Sir  Shebstok  Baeib,  Bart.» 

Barrister-at-Law. 


every  Ist  day  of  July  and  Ist  day  of  January.  This 
debenture  is  subject  to  the  conditions  indorsed 
hereon  which  are  to  be  deemed  part  of  it." 

The  conditions  indorsed  on  'the  debenture  showed 
that  the  debenture  was  one  of  a  series  of  debentures 
for  securing  principal  sums  amotmting  in  the  aggre- 

?ate  to  £4(K),000,  carrying  interest  at  the  rate  of 
5  10s.,  and  that  they  were  all  to  rank  pari  passu 
in  point  of  charge  without  any  preference  or  priority 
one  over  another;  that  deb^tures  of  the  nominal 
value|of  £26,000  would  be  redeemed  by  the  company  on 
the  1st  day  of  July,  1902,  and  on  each  succeeding 
1st  day  of  July  up  to  and  including  the  first  day  of 
July,  1917,  when  the  balance  then  outstanding  should 
he  redeemed;  that  the  debentares  to  be  redeemed 
should  be  determined  by  annual  drawings,  which  the 
company  would  cause  to  be  made  at  its  branch  office 
iu  London  or  at  such  other  place  as  the  company 
should  determine ;  and  that  such  drawings  should  be 
made  not  less  than  twenty-one  or  more  than  sixty 
days  before  the  respective  yearly  days  on  which  the 
debentures  were  to  be  redeemed,  and  the  principal 
moneys  hereby  secured  should  become  payable  on  the 
1st  of  July  next  after  this  debenture  should  have  been 
drawn  for  redemption. 

Condition  No.  17  endorsed  on  the  debenture 
provided : 

*<The  company  may  at  anytime  after  the  Ist  of 
July,  1900,  redeem  this  debenture  at  £103  on  giving 
six  calender  months'  previous  notice  in  writing  so  t<» 
do  to  the  registered  holder,  and  upon  the  expiration  of 
such  notice  the  said  sum  of  £103  shall  become  payable 
as  if  the  same  was  the  amount  of  the  principsl  moneys 
secured  and  shall  thereupon  cease  to  carry  interest. 
Provided  always  that  the  company  shall  not  without 
the  consent  of  the  registered  holder  be  at  liberty  to 
give  such  notice  unless  concurrently  it  shall  give  dae 
notice  to  redeem  in  like  manner  all  the  then  out- 
standing debentures  of  the  said  series." 

The  appellants  were  a  foreign  company,  and  the 
debenture,  which  bore  date  the  8th  of  October,  1898, 
was  made  and  issued  by  them  in  the  United  Kingdom 
and  was  capable  of  being  sold  in  a  stock  market  of 
the  United  Kingdom.  In  these  circumstances  it 
was  admitted  that  the  debenture  fell  vnthin  division 
(6)  of  the  following  head  of  charge  in  the  first  schedule 
of  theStamp  Act,  1891 — namely,  '^Marketable  Security. 
(1)  Marketable  security  (a)  being  a  Colonial  Gbvem- 
ment  security,  or  (6)  being  a  security  not  transferable 
by  delivery,  or  (c^  being  a  securii^  transferable  by 
delivery  and  bearing  date  or  signed  or  offered  for 
subscription  before  or  on  the  6th  of  August,  1885. 

i<*  The  same  ad  valorem 
duty  according  to  the 
nature  of  the  security  as 
npon  a  mortgage.*' 
The  commissioners  were  of  opinion  that  tbe  money 
thereby  secured  within  the  meaning  of  the  said  head 
of  charge  was  the  sum  of  £103,  and  accordingly 
assessed  t^e  instrument  as  liable  to  a  duty  of  3s.  ^., 
being  the  duty  payable  on  a  mortgage  of  that 
amotmt. 

The  appellants  contended  that  the  money  thereby 
secured  was  £100  only,  and  that  the  duty  under  the 
said  head  of  charge  was  2s.  6d.  only. 

l%e  questions  for  the  opinion  of  the  court  were — 
(1)  whetiier  the  instrument  is  chargeable  with  the 
duty  of  3s.  9d.  in  aocordanoe  with  the  assessment  of 
the  commissioners ;  (2)  if  not,  with  what  duty  the 
instrument  is  chargeable. 

Scrutton,  for  the  appellants. — The  money  seonred 
by  the  debenture  was  £100  only,  and  the  proper 
stamp  duty  was  2p.  6d.,  as  upon  a  mortgage  securing 
£100.    When  this  debenture  was  presented  to  tb 
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oommifisionQn  for  their  opinion  as  to  the  duty 
payable  thereon,  the  company  had  not,  and  ooidd  not 
have,  exercised  the  option  given  by  the  17th  cona- 
tion, so  that  at  that  time  the  debenture  could  not 
have  been  a  security  for  £103.  Condition  No.  17 
gave  the  company  a  right  to  redeem  at  an  earlier  date 
than  they  would  otherwise  have  been  entitled  to 
redeem,  and  the  £3  which  was  to  be  paid  if  the 
company  exercised  their  right  under  the  condition 
was  a  payment  over  and  above  the  £100  expressed  to 
be  secured  by  the  debenture  in  consideration  of  their 
right  to  redeem  at  an  earlier  date.  The  int^^reet  ifl 
just  as  much  secured  by  the  debenture  as  this  £3,  and 
therefore  if  the  £3  is  to  come  within  the  sum  secured 
by  'the  debenture,  so  also  would  the  interest  come 
within  that  sum  ;  but  the  case  of  Barhr  v.  Sinark^ 
IVL.  &Vf,  590,  conclusively  show9  that  interest  doe^ 
not  come  within  the  sum  secured  by  the  debenture  for 
the  purposes  of  the  Stamp  Acts,  and  therefore  the 
£3  does  not  come  within  the  sum  "  thereby  secured.*' 
He  referred  to  Rowdl  v.  CommUsionera  of  In- 
land Revenue,  [1897]  2  Q.  B.  194,  45  W.  R.  Dig. 
71. 

Sir  Robert  Firday.  8.G.  {Danckwerts  with  htm),  for 
the  respondents. — ^The  commissioners  were  right  in 
requiring  the  debenture  to  be  stamped  as  a  mortgage 
for  £103.  As  soon  as  the  notice  referred  to  in 
condition  17  is  oriven  the  instrument  becomes  a  security 
^not  for  £100  only,  but  for  £103.  The  amount 
seoured  by  or  to  be  ultimately  recoverable  under  the 
debenture  is  (exoludine  interest)  limited  to  £103,  and 
the  debenture  must  oe  stamped  on  that  amount 
according  to  section  88  (1)  of  the  Act. 

Wills,  J. — ^Upon  the  whole,  though  the  case  is  not 
free  from  difficulty  or  doubt,  I  have  oome  to  the  con- 
clusion that  the  Crown  are  right.  I  wish,  in  the  first 
place,  to  state  my  view  as  to  what  this  instrument  is. 
An  far  as  the  mortgage  is  concerned — ^that  is  to  say,  as 
far  as  that  part  of  the  instrument  is  concerned  which 
pledges  the  assets  of  the  company,  the  security  did 
not  extend  to  the  extra  £3,  which  was  to  be  payable 
only  in  a  certain  event.  That,  however,  does  not 
settle  the  question.  If  we  look  at  the  parts  of  the 
schedule  which  deal  with  the  words  *'  bond,  covenant 
or  instrument,*'  and  also  with  the  parts  which  deal 
with  '''mortgage,  bond,  debenture,  covenant,  and 
warrant  of  attorney,"  I  think  it  is  plain  that 
**  security/'  is  used  in  a  sense  which  embraces  them 
all  in  each  place,  and  therefore,  unless  there  is  some 
good  reason  to  the  contrary,  I  should  suppose  that 
when  *  *  security  "  is  used  in  the  expression  *  *  marketable 
secority/'it  is  meant  to  have  the  same  wideand  compre- 
hensive meaning ;  and  the  fact  that  it  is,  as  I  think, 
in  respect  of  the  £3,  merely  a  covenant  to  pay  in 
certain  events,  does  not  prevent  it  being  a  security 
within  the  meeming  of  the  schedule  of  this  taxing 
Act.  If  so,  it  is,  as  I  think,  a  security  in  certain 
events  for  £103,  because  there  is  undoubtedly  a  definite 
engagement,  if  a  notice  be  given  within  six  calendar 
months,  to  pay  £103.  That  is  an  unqualified  obliga- 
tion when  once  the  six  months'  notice  has  been  given, 
and  therefore  in  a  certain  contingency  there  is  a 
covenant  to  pay  £103.  That  would  have  been  suffi- 
cient to  settle  the  question  but  for  a  thing  that  has 
perplexed  myself  certainly — ^that  is,  that  I  was  very 
much  struck  with  the  argument  on  behalf  of  the 
appellants,  that  there  was  just  as  much  a  covenant  to 
pay  the  interest  as  there  was  to  pay  the  principal. 
Undoubtedly  there  is,  and  there  is  no  use  in  shrinking 
from  that  fact ;  but  it  is  quite  clear — ^looking  at  the 
definition  of  mortgage  given  in  section  86  of  the  Act, 
and  the  definition  in  Barker  v.  Smark—that  in  the 
language  of  statutes  of  this  kind  a  mortgage  was 


supposed  to  represent  the  principal  som,  and  the 
money  which  is  inserted  in  the  sdhedole  of  tlis 
mortgage  is  supposed  to  represent  only  the  prind^ 
sum  scoured  by  it.  That  was  so  held  at  a  time  whea 
there  was  no  possibility  of  curing  a  stamp  objeetion, 
when  it  would  here  been  fatal  under  the  Act.  and  the 
unreasonable  consequences  of  such  a  state  of  tkioM 
must  have  had  their  operation  upon  the  courts  wiuch 
from  time  to  time  had  to  decide  the  question.  The 
result  of  the  special  expressions  which  are  used  in 
that  part  of  the  schedule  which  relates  to  "bond, 
covenant,  or  instrument,"  and  in  section  86,  is  that 
interest  has  been  excluded  from  the  oomputation  for 
the  purpose  of  taxation,  and  that  the  view  which  wii 
entertained  by  the  court  in  Barker  v.  Smark  has 
received  legislative  sanction.  The  reasoning  msy 
have  satisfied  the  court  in  that  and  in  preiiout  omsi, 
but  it  does  not  satisfy  me.  So  far  as  mere  words  sre 
concerned  I  cannot  see  why  a  covenant  to  pay  interest 
is  not  just  as  much  a  covenant  to  pay  a  warn  of 
money  as  any  covenant  to  pay  the  principal,  and 
why  the  interest  should  not  come  in  as  well 
as  the  principal.  But  when  once  the  oontrary  hn 
been  decided,  and  when  that  view  of  the  court  hes 
been  adopted  by  the  Legislature,  and  sanfltifrnwi  hf 
these  express  enactments,  it  is  no  use  going  hack  to 
inquire  whether  the  reasoning  was  salisfactoiy  or 
not. 

Nevertheless,  I  do  not  feel  disposed  to  adopt 
that  view  and  apply  it  to  a  subjec^maAter  wfaioh 
seems  to  me  to  stand  upon  a  very  diffannt  foot- 
ing— ^that  is,  this  £3.  If  there  had  beea  no  abso- 
lute undertaking  on  the  part  of  the  oompaay  to 
to  pay  that  £3  in  a  certain  event,  the  case  woaU  haft 
been  different  from  the  present  case,  and  there  ssigbt 
have  been  much  more  ground  for  arguing  that  tteie 
was  no  kind  of  obligation  imposed  upon^e  oompaaf 
in  any  event  to  pay  it,  and  if  there  were  no  kinl 
of  obligation  imposed  upon  the  company  in  aay 
event  to  pay  it,  my  present  impression  is  that  it  caM 
not  have  been  brought  under  the  words  "oovenaat** 
or  *'  security "  for  that  sum  of  money.  That,  how- 
ever, is  not  the  case  here,  because  upon  tiie  oomptsaf 
giving  the  notice — ^that  is  to  say,  upon  the  happeong 
of  a  contingency  which  is  purely  within  their  power 
to  bring  about — ^there  is  an  absolute  and  positift 
promise  to  pay.  It  seems  to  me,  therefore,  that,  so- 
cording  to  the  decision  in  Rowdl  ▼.  OomnUuiomert  «/ 
Inland  Revenue,  it  is  a  security  within  the  meaning  ol 
the  Stamp  Act  and  the  schedule  to  it,  and  if  that  b« 
so,  it  follows  that.it  is  a  security  in  a  ooatingeney  for 
£103.  If  so,  it  most  be  subject  to  the  higher  rate  of 
taxation. 

Bbucb,  J. — I  am  of  the  same  opinion.  The  princi- 
pal money  secured  is  £100,  but  in  a  certain  ersot  tM 
sum  of  £3  becomes  payable  in  addition  to  the  £1C0l 
If  and  when  the  £3  becomes  payable,  it  is  to  be  the 
same,  according  to  the  conditions,  as  if  it  vers  psit 
of  the  principal  sum.  Therefore  the  £3,  if  tbe  etwl 
happen,  becomes  scoured  in  tiia  sense  tiiat  it  is  ia* 
eluded  in  the  covenant  to  pay.  Then  why  is  not  daff 
payable  on  the  £3  so  secured  P  It  is  said  that  iksi 
only  subject  to  a  condition,  that  it  beoomsa  payabia 
The  fact  that  it  is  only  on  the  happening  of  a  oertaa  ' 
event  that  it  becomes  payable  makes  no  diatiafltsoa 
in  the  case.  Then  it  was  said  that  interest  is  aseocsd 
by  the  debenture,  and  yet  duty  is  not  payabia  apoa 
interest  With'  reference  to  that,  it  has  booa  esM* 
lished  by  a  series  of  deoiBions  that  interest  is  mat  to 
be  regarded  as  money  secured  by  the  inrtnuuot  im 
the  purpose  of  settling  the  amount  ol  duty. 

I  do  not  see  that  we  can  say  that  this  £3,  that  ists 
be  payable  byway  of  premium,  is  in  tiieaataieol 
inttt^     X  think,  therefore,  we  must  hold  that  the 
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Crown  are  right  in  thmr  contention  «id  are  entitled  to 
tbe  higher  duty. 

Apptal  diimiutd.* 

Solidton  lor  the  appeliants,  Julitu  &  Thomat. 

Sdioitor  tot  the  reepondenta,  Th*  SolieitoT  of  Inland 


(Eanxt  of  fUfftal. 

From  Chan.  Div.  \ 

(lJLdler,M.E.,andBigbyand]  April  22. 

Bomer,  L.JJ.)  ) 

PXBBINS  V.  BBLLAIIY.  (o.) 

Tnittt—Brtach  of  ira»t—8ale  of  leaiahoMt—No  pouter 

of  mU^Judieial  TruiUa  Act,  1896  {i9  A  60  Vict.  c. 

3d),  t.  3. 

Wliert  trutte**  of  a  lelilemtTit  which  did  not  contain  a 
fmoer  of  tait  had,  in  the  bonft  fide  bdief  that  they 
juiKUed  lueh  a  power,  advaniageouily  told  Uateholdi 
rekith  formed  pari  of  the  trust  ettate, 

Held.thid  under  aeetion  3  of  the  Judicial  Trutteet  Act, 
1B98,  they  were  entitled  to  be  relieved  from  pergonal 
liaUlily  to  make  good  the  diminution  of  iiKome  suiiained 
hi/  the  tenant  for  life  in  cotiseguence  of  the  tale. 

ZlccuionD/Eekewioh,  J.,4e  W.  B.  6»2,  affirmed. 

Appeal  againit  a  deoieion  of  Eekewioh,  J.,  46 
T.  R.682. 

Bj  an  indenture  of  aetUement  dated  the  23rd  of 
October,  1879,  EEiiahBatnettasugnedto  traBtees(in^ 
4lia)eiaitam  leaaenold  homes  ritoated  at  Edgbaaton 
te  the  NBpeotive  rendon  then  unexpired  (whiob 
nnged  front  fift^-two  to  eeventy-thrae  years)  of 
tte  Mveial  terma  of  yean  under  wbioh  the  preoiiees 
wwe  then  held,  upon  trait  after  hia  death,  to  pay 
the  inoonte  thereof  to  hia  wife  Charlotte  Barnett  tor 
her  life,  and  after  her  death  to  bis  daoghtera,  the 
Mndaot  Eliza  Barnett  and  the  i^aintiff  Alice  Uary 
Pecrina,  dariog  their  Urea,  in  eqnal  aharea,  and  after 
tite  death  of  one  of  them  to  pay  the  income  of  her 
■ban  to  her  children  aa  therein  direoted  nntil  the 
death  of  the  anrrivor  of  them,  and  ia  oaae  there 
dionld  be  no  child  of  the  daughter  flrat  dying  then 
^lon  truat  to  pay  the  whole  inoome  to  the  Burrivor 
at  thetn  for  her  life,  and  after  the  death  of  the 
aurriTOr  npon  tmat  to  atand  poaseaaed  of  the  tmat 
eatate  and  the  prooeeds  thereof  for  the  children  of  hia 
du^tara  aa  Uieiein  directed.  The  settlement  oon- 
'  '     'no  power  to  the  traateea  to  eell  the  leaaebold 


■X^i. 


Hary  Penina  was  married  to  P.  H.  PerriiiB  on 

the  9lh  of  September,  1680,  and  there  were  two  infant 
ehJUrea  of  the  marriage  now  liTing.  The  defendant 
Biia  Barnett  waa  not  manied.  Elijab  Barnett  died 
OB  the  lOQi  of  Febmary,  1386,  and  Charlotte  Baroett 
m  the  26th  of  Febmary,  ISeS.  On  the  lOtb  of  May, 
1899,  the  trnateea  of  tiie  lettlement  offered  for  aale  by 
pnblio  auction  at  Birmingham,  in  eleven  lota,  the 
lAcJe  of  the  leasehold  premiaea  oompriaed  in  the 


*  In  a  aeoond  ouo—The  Knighte  Deep  {^Limited) 
(Xo.  2)  f^AppeHante)  v.  The  Commiteionert  of  Inland 
Aecnwa  (AMponcienta)— irtiere  the  oonditiona  of  the 
B  wwe  in  all  reapeote  the  same  aa  in  the 
OMe,  except  that  tlie  debenture  waa  payable 
lumiii."  the  oooit  held  that  the  same  principle 

(a.)  BeportedbyB.0.1CA.GKxifziB,Esq.,BaniBter- 
»t-I<aw, 


settlement.  On  hearing  of  the  i 
Ferrina  wrote  to  the  tmsteee,  o' 
breach  of  truat.  The  purohasera  i 
completed,  but  an  objection  waa  ti 
the  remaining  two  lota  that  thetn 
of  sale,  and  npon  a  vendor  and  ] 
Eetcewiob,  J.,  upheld  the  objectic 
then  brought  by  Mrs.  Perrius  a 
children,  by  their  father  aa  next  f 
againat  the  txuateea  of  the  aet 
Baroett  as  defendants.  By  their 
the  plaintafi  tdleged  that  the  trusi 
a  breach  of  tmat  in  selling  the 
when  they  had  no  power  of  aale  ; 
waa  sold  oontrary  to  the  expre 
plaintiff  Alice  Mary  Perrins;  the 
situate  in  a  good  position  and  let 
good  rentals,  and  ought  to  have  b 
iutereata  of  the  trust  estate ;  tha 
committed  a  breach  of  trust  in  no 
amount  of  inoome  to  Mrs.  Perring 
estate  hod  been  reduced  in  toIi 
breaohea  of  tmst,  aod  the  Incoi 
greatly  reduced  thereby.  The  pla 
declaration  that  the  defendant 
guilty  of  a  breach  of  trnat  in  a) 
premiaea;  (2)  an  inquiry  aa  to 
to  the  tmat  eatate  and  to  Mrs. 
of  auoh  breach;  and  (3)  that  thi 
might  be  ordered  to  make  good  U 
auoh  loss.  The  plointitb  also  aiket 
the  trnateea,  and  delivery  of  prope 
execution  of  the  tmsts  of  the  settl 
BO  far  OS  might  be  neoeaaary. 

In  their  defence  the  trust«ea  i 
had  no  express  power  of  aale  nn 
but  alleged  that  they  had  an  im 
denied  that  the  proper^  waa  let  a1 
it  should  have  t>een  retained  in 
tmst  estate,  and  that  they  sold  oo 
of  Hxa.  Perrins.  They  further 
they  had  oommitted  a  toeaoh  of 
proper^  they  had  acted  honestly  i 
ou^t  fitirly,  nuder  aeotion  3  of  tli 
Act,  18S6,  to  be  exonaed. 

Eekewioh,  3.,  held  that  the  trai 
a  breaoh  of  tmst  in  aelling,  but ' 
entitled  to  be  relieved  from  lialulil 

The  plaintiffs  appealed. 

Bramwell  Davit,  Q.C.,  and  Q. 
appeal. 

Warrington,  Q.O.,  and  S.  B. 
tznatees,  were  not  colled  npon. 

LnrDi^EY,  1S.B.— I  do  not  t 
ground  whatever  for  differing  fron 
the  learned  judge  in  the  ooort  b< 
tion  to  this  caee  of  the  extremely  I: 
which  is  contained  in  section  3  of  tl 
Act,  1896  (59  &  60  Vict.  0.35).  1 
a  breaoh  of  trust  in  this  case  is  ob^ 
who  baa  gone  through  the  doom 
to  the  evidence.  But  what  does  it 
Yon  have  a  voluntary  aettlement 
which  the  aettlor  settled  first  on  1 
then  on  his  wife  for  her  life,  an 
daughtera  for  their  lives,  and  aft4 
children  of  thoae  tvo  daughters 
is  expanded  in  the  settlement  it 
not  uiink  it  neceeaory  to  give  t 
nothing  tarns  upon  them.  It  ( 
anthonzing  the  aettlor  to  revoke 
visioua  th«ai  made,  and  it  gav( 
truateee  to  sell  theee  leaseholds,  i 
it  snoh  language  aa  npon  a  baaty  g 


418 


THE  WEEKLY  REPORTER.        cn^e^iw.]     VoL  XL7IL 


COTJ&T  OF  AfFSAL. 


Perbtvb  v.  Bellaicy. 


Court  of  Afpbal. 


anyone  into  thinking  that  raoh  a  power  of  sale  was 
given.  The  settlor  himself  afterwards  found  out  that 
defect,  and  sought  to  remedy  it,  for  in  October,  1892, 
he  ezecnted  a  deed  giving  the  trustees  a  power  of 
sale.  We  know,  cf  course,  that,  the  settlement  being 
what  it  was,  he  could  not  make  tiiat  alttjratioa ;  but 
it  would  not,  perhaps,  strike  everybody  as  obvious 
that  he  had  no  power  to  do  so.  That,  however,  is 
undoubtedly  the  law.  No  breach  of  trn^t  was 
committed  so  long  as  the  settlor  lived  or  so  long  as 
his  widow  lived.  The  widow  died  in  February,  1895. 
Then  a  considerable  sum  for  payment  of  estate  daty 
had  to  be  raised,  and  the  question  arose  how  best  to 
raise  it.  That  matter,  very  naturallv,  took  the  trustees 
to  their  solicitors,  and  having  talked  with  the  solicitors 
not  only  about  thn  »um  of  £600  which  had  to  be 
raised  for  payment  of  estate  duty,  but  also  about  the 
trust  property  generally,  they  were  advised  that,  they 
had  a  power  of  sale  over  the  leaseholds.  That,  I 
agree,  was  a  mistake  made  by  the  solicitors,  who  at 
the  moment  took  a  wrong  view  as  to  the  construction 
of  the  settlement,  and  as  to  the  effect  of  the  deed  of 
October,  1892.  The  solicitors  thought  that  by  the 
joint  operation  of  thoee  two  deeds  a  power  of  sale  of 
the  leaseholds  was  conferred  on  the  trustees,  and  they 
told  their  clients  so.  The  trustees  then  obtained  a 
report  on  the  property  from  a  professional  surveyor, 
and  they  got  a  report  condemning  the  state  of  the 
property  as  very  unsatisfactory  ;  saying,  in  substance, 
that  it  was  a  very  undesirable  property  for  trustees  to 
hold.  Thereupon  the  solicitors  advised  a  sale  of  the 
leaseholds,  ana  a  sale  in  lots  took  place  accordingly. 
Ultimately,  as  it  turned  out,  two  of  the  purchasers 
took  alarm  about  the  vendors'  power  to  sell,  and 
objected  to  complete.  A  vendor  and  purdiaser 
summons  was  taken  out,  and  it  was  held — ^rightly  or 
wrongly,  I  must  presume  rightly — ^that  the  vendors 
had  no  power  to  sell,  and  that  those  purchasers  who 
objected  could  not  be  compelled  to  complete.  A  good 
many  of  the  purchasers  of  lots,  however,  were  pre- 
pared to  take  the  risk,  or  were  satisfied  that  there  was 
a  power  of  sale  in  the  trustees.  There  certainly  was 
power  in  the  trustees  to  seU  so  much  as  was  necessary 
for  the  purpose  of  raising  the  £600.  But  as  to  two  or 
three  of  the  houses  the  objection  was  taken  that  they 
had  no  power  of  sale. 

It  is  unportant  to  bear  in  mind  at  present  that  Mrs. 
Ferrins  was  quite  aware  of  the  advertisement  of  the 
property  for  sale,  which  was  published  on  the  17th  of 
March,  1895,  and  that  she  then  objected  to  the  sale 
as  a  breach  of  trust.  The  trustees  gave  her  the  answer 
in  Mr.  Bellamy's  letter  of  the  17th  of  April,  1895,  and 
the  sale  did  not  take  place  until  the  10th  of  May, 
1895.  If  Mrs.  Ferrins  had  wished  to  prevent  this  sale 
from  going  through,  it  was  quite  open  to  her  to 
commence  an  action  against  the  trustees  to  stop  it ; 
but  no  writ  at  all  was  issued  by  her  until  the  lltii  of 
May,  1897,  when  she  seeks  (now  joining  her  husband 
and  children  as  co-plaintiffs)  to  get  rid  of  the  trustees, 
and  also  to  make  them  lialde  for  the  loss  of  income 
which  she  has  suffered.  She  has  in  fact  lost  part  of 
her  income.  Before  the  Act  of  1896  I  suppose  she 
would  have  succeeded  in  making  these  unfortunate 
trustees  liable  for  that  loss.  That  was  certainly 
a  very  hard  state  of  tiie  law;  a  state  of  the  law 
which  shocked  one's  sense  of  humanity  and  sense 
of  fairness.  That  matter  was  bronglit  to  the  atten- 
tion of  the  Legislature,  and  Farliament  relaxed — 
deliberately  relaxed — the  requirements  of  the  law. 
FHis  lordship  read  section  3,  and  proceeded :  ] 
That  is  to  sav,  the  Act  throws  upon  the  court  the 
extremely  dimoult  and  responsible  task  of  saving  that 
a  trustee  has  committed  a  breach  of  trust,  but  thaty 
at  the  same  time»  having  regard  to  the  fact  that  he 
has  acted  boDetUy  and  ireaeooably,  it  is  pot  a  case  ip 


which  he  ought  to  be  held  responsible  to  makn  good 
the  loss  which  has  been  sustained.  Kow,  in  tbe 
present  ewe  the  honesty  of  the  trustees  is  plain ;  the 
reasonableness  of  their  conduct,  also,  is  absolately 
plain  when  you  consider  the  facts  to  which  I  have 
alluded.  As  to  their  not  applying  to  the  ooort  for 
advice,  the  answer  to  the  argument  founded  upon 
that,  is  obviouR  enough.  It  is  said  that  they  ooght 
to  have  applied  to  the  cour*-,  if  not  before,  at  all 
events  when  some  of  the  purchasers  raised  the  objee- 
tion  that  the  settlement  conferred  no  power  of  «de. 
Suppose  the  trustees  had  so  applied,  what  oonld  the 
court  have  done  for  them  ?  I  do  not  see  what  thej 
could  have  gained  by  such  an  application,  except 
that  they  would  probably  have  had  the  costs  of  it  to 
pay.  It  is  dear  that  they  had  got  themselves  into  s 
scrape,  and  the  court  could  not  have  got  them  oat  of 
that  scrape.  I  do  not  see  that  the  trustees  did  any- 
thing unreasonable  in  completing  the  purchases  with 
those  of  the  purchasers  who  were  willing  to  take  the 
title  as  it  was.  Of  oours«)  they  had  to  submit  to  the 
consequences  of  having  ent'ved  into  invalid  cootnwti 
of  sale  with  those  purdiasers  who  objected  to  the  tide 
and  refused  to  complete. 

If  this  is  not  a  case  to  which  the  Act  of  1896 
applies,  I  cannot  conceive  one  which  would  oooie 
within  it.  There  is  on  the  trustees'  part  honeity, 
rtasonableness,  prudence — everything  which  there 
could  be  in  their  favour,  except,  unfortunatdy,  thit 
they  have  committed  a  breach  of  trust ;  and  it  is  s 
breach  of  trust  which  has  no  evil  consequence.  Is 
fact,  it  was  a  most  judicious  breach  of  trust,  if  yoa 
look  at  the  interests  of  the  reversiouen  as  well  ss 
those  of  the  tenant  for  life.  This  appears  to  me  to 
be  precisely  one  of  those  cases  in  which  we  are  booDd 
by  the  Act  of  1896  to  say  that  the  trustees  are 
entitled  to  the  protection  given  by  section  3,  aoi 
ought  to  be  excused  for  their  breach  of  trust  The 
appeal,  therefore,  must  be  dismissed  with  costs. 


BiQBY,  L.J. — I  am  entirely  of  the  same  opuu 
I  remember  in  my  early  days  at  the  bar  when 
inadvertent  breach  of  trust,  involving  no  moral  bUns 
at  all,  still  was  visited  upon  the  trustees.  They  wen 
told  that  the  Court  of  Chancery  was  always  open  to 
them,  and  that  if  they  would  incur  the  risk  of  acting 
without  the  direction  of  the  court  they  must  take  the 
consequences.  That  was  the  only  excuse  given  for 
the  state  of  the  law ;  and  I  can  remember  very  v«y 
hard  cases  against  trustees— -cases  which  shocked  ths 
consdenoe.  But  now  trustees  are  not  entitled  as  sf 
course  to  take  the  opinion  of  the  court  They  oaanol 
now  get  rid  of  their  liability  by  consulting  the  oovit, 
for  they  cannot  now,  except  at  the  risk  of  having  ts 
pay  the  costs  of  the  proceedings,  approach  the  oooit 
at  all ;  so  that  there  is  now  no  poseible  exouae  left  f«c 
those  old  decisions  which  were,  in  many  cases,  m 
hard  upon  trustees*  In  the  Act  of  1896,  among  othsr 
things  against  which  trustees  are  to  be  proteefee4t 
come  the  very  words,  "omitting  to  obtain  As 
direction  of  the  court" 

When  the  defendants  went  to  their  adiciton  tiiey 
were  advised  that  they  had  a  power  of  sale.  Whetibv 
the  solicitors  said  in  so  many  words,  "  We  advise  yoa 
that  you  have  a  power  of  sale,"  or  simply  allows! 
them  to  go  on,  on  the  assumption  that  they  had  sack 
a  power,  makes,  to  my  mind,  no  diff^reooe  at  sIL 
The  deed  was  of  a  nature  to  impress  persona  who  hal 
not  very  carefully  coosid'^red  it  with  the  belief  thai 
there  was  a  power  of  sale.  The  document  of  1893  |{a*v 
that  power  in  so  many  wo^ds  expressly  and  cfeatif* 
and  I  presume  the  people  who  drew  that  deed  tfaengkk 
its  provisions  of  importance.  The  truateea  took  nU 
that  into  consideration,  and  thought  that  ihrnj  had  a 
power  of  sale.    Ab  regards  the  first  proposal  to  por^ 
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cbfltfefive  fl  think  it  was)  of  the  seventeen  houses,  | 
tlie  doabt  aoes  not  appear  to  have  entered  the  mind 
of  snyone.  The  tnisteee'  solicitors  told  them  that 
tfaey  ought  to  get  the  opinion  of  a  competent  snr« 
feyor  upon  the  property,  and  to  act  on  that  opinion. 
I  thttJc  this  is  certainly  a  case  in  which  the  trustees 
btve  acted  reasonably,  and  ought  fairly  to  be. 
excused  for  their  breach  of  trust;  and  that  the 
^pesl  ought  to  be  dismissed. 

Bo]aB,.L.J. — I  agree,  and  cannot  usefully  add 
aoything  to  what  has  beoi 


Appeal  dismi»9ed, 

SdlicttorB,  Tyrrdl  A  Son,  for  J.  B.  Clarke  &  Son, 
Binmngham;  Qairden  A  Burdeit,  for  Cottrell  A  Son, 
Bunungham. 


I 


March  22. 


From  Q.  B.  DiT. 

(A.  L.  Smith,  Gollins,  and 

Homer,  Xi«JJ.) 

POWBLL  v.  MATJflKALTi,   PABKBS,   &  CO.  (a.) 

Ytndor  aiu2  purchater — Bankruptcy — Protected  trau' 
iodion — Notice  of  act  of  bankruptcy — Act  of  hank' 
ruptcy  hy  vendor  after  contract  and  he/ore  date  for 
completimi — Payment  after  notice  of  act  of  bankruptcy 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  a.  49. 

The  plaintiff  entered  into  a  contract  to  purchase  a 
pui^ic-iuMMe,  the  purchtue  to  he  completed  within  four 
wetki,  and  paid  a  deposit.  By  tJte  contract  tJie  dcpoeit 
wutohe  forfeited  in  can  of  neglect  or  refusal  on  the  part 
of  the  purchaser  to  perform  his  part  of  the  contract,  and 
to  he  returned  in  case  of  such  neglect  or  refusal  on  the 
part  of  the  vendor.  Before  the  eoopiration  of  the  four 
iMeb  the  vendor  committed  an  act  of  hahkruptey.  The 
plmtdiff  (hereupon  gave  notice  refusing  to  complete  the 
purchase  and  requiring  the  deposit  to  he  returned*  The 
vendor  never  in  fadt  hecame  hankrupt. 

Held,  that,  as  the  plaintiff  had  at  the  date  fixed  for 
wmjidum  notice  of  an  available  act  of  bankruptcy,  pay- 
ment  of  the  purchase^money  to  the  vendor  would  not  have 
heen  protected  by  section  49  of  the  Bankruptcy  Act,  1883, 
la  the  event  of  the  vendor's  bankruptcy  upon  a  petition 
prtunted  urUhin  three  months  of  the  act  of  hankruptcy, 
md  ike  vendor  was  not  in  a  position  to  complete 
tte  purchase  hy  executing  a  conveyance  and  giving  a 
good  receipt  for  the  purchase-money  ;  and  thai  the  plain'- 
Ufwae  accordingly  entitled  to  the  return  of  the  deposit* 

Appeal  from  the  jud^ent  of  Wills,  J.,  in  faTour  of 
the  pJaintiiO^  at  the  trial  of  the  action  with  a  special 

jury* 

The  aotion  was  brooght  for  the  retom  of  a  deposit 
psjd  upon  an  agreement  lor  the  purchase  of  the  lease 
of  a  Eoenaed  house. 

By  the  agraement,  which  was  dated  the  17th  of 
Hovsmber,  1897,  and  made  between  the  plaintiff  as 
the  pnrchaaer,  and  the  defendants  acting  on  behalf 
of  one  Inman  as  the  Tender,  the  latter  agreed,  in 
eoDsidecatioii  of  the  sum  of  £500  paid  by  the  pur- 
flhssMT  to  the  defendants  as  stakeholders  by  way  oi 
deposit^  and  of  the  fortfaer  som  of  £6,260  to  be  paid 
to  the  Tsandar  upon  possession  being  given  to  the 
%  to  assign  to  the  poichaser  the  lease  of  the 
hoiuse  and  the  |;oodwill  thereof  for  the 
r  of  the  term,  and  to  deliver  up  possossion 
or  befdse  the  Idth  of  December,  1897.  It  was 
pnmded  that  the  £600  deposit  was  to  be  for- 
noaaethe  pnrchssnr  should  neglect  or  refuse 
perform  his  part  of  the  agreement,  but  to   be 


by  W.  F«  Babst,  Esq.,  Banister- 


returned  in  case  such  neglect  or  refusal  should  toise 
on  the  part  of  the  Tender. 

On  tne  24th  of  November,  1897,  a  bankruptcy 
notice  under  section  4,  sub-section  1  {g),  of  the 
Bankruptcy  Act,  1883,  was  served  on  Inman,  who 
failed  to  comply  with  the  requirements  thereof  within 
the  seven  days  and  thereby  committed  an  act  of  bank- 
ruptcy. The  plaintiff,  having  heard  of  the  act  of 
bankruptcy,  on  the  9th  of  December  save  notice  that  he 
refused  to  complete  the  purdiase  and  that  he  required 
the  return  of  the  deposit ;  but  this  was  refused.  The 
plaintiff  thereupon  sued  the  defendants,  as  the  stake- 
holders, to  recover  the  deposit.  Wills,  J.,  held  that  the 
possibility  of  the  vendor  bein^  adjudicated  bankrupt 
upon  a  petition  presented  within  three  months  of  Uie 
act  of  bankruptoy  prevented  the  vendor  from  com 
pleting,  and  that  ttie  plaintiff  could  therefore  recover 
the  deposit ;  and  he  directed  judgment  to  be  entered 
for  the  plaintiff. 

The  defendants  appealed. 

Bobert  Wallace,  Q.O.,  and  J.  W.  8.  Kav,  for  the 
defendants.— The  contract  of  the  17th  of  I^ovember 
was  a  contract  entered  into  for  valuable  consideration 
before  any  act  of  bankruptcy  was  committed,  and 
Uierefore  was  protected  by  section  49  {d^  of  the 
Bankruptcy  Act,  1883.  The  contract  bemg  pro- 
tected, it  is  valid  to  all  intents  and  purposes,  and  any 
payment  made  thereunder  or  a  conveyance  executed 
in  pursuance  thereof  is  protected,  if  the  contract 
cannot  be  carried  out,  it  is  the  same  as  if  it  were 
invalid,  and  the  protection  afforded  by  section  49  {d) 
is  useless.  As  feanm,  L.J«,  said  in  Ex  parte  Holt* 
hausen.  In  re  Scheibler,  L.  B.  9  Oh.  App.  722,  at  p. 
726,  if  a  bankrupt,  under  droumstances  which  are  not 
impeachable,  enters  into  a  contract  with  respect  to 
his  real  estate  for  valuable  consideration,  that  con- 
tract Innds  his  trustee  in  bankruptcy  as  much  as 
himself ;  and  that  learned  judge  went  on  to  say  that 
the  trustee  was  bound  to  pmorm  the  contract  in 
exactly  the  same  way  as  the  bankrupt  was  bound  to 
perform  it.  That  applies  to  this  case,  and  if  the 
vendor  had  been  maoe  bankrupt  on  a  petition  pre- 
sented within  three  months  of  tne  act  of  Muakruptcy, 
his  trustee  could  not  have  claimed  the  purchase- 
money  again  if  it  had  already  been  paid  over.  If, 
on  the  ower  hand,  the  vendor  had  tendered  a  con- 
veyance it  would  have  been  no  answer  to  an  aotion 
for  the  price  to  say  that  the  vendor  had  committed  an 
act  of  bankruptoy:  Priehdt  v.  Down,  3  damp.  131. 
lliere  is  no  instance  in  the  books  of  a  plea  to  such 
an  action  that  the  vendor  has  committed  an  act  of 
bankruptcy.  The  time  to  look  at  is  the  date  of  the 
contract,  and  the  rest  follows.  The  plaintiff  rehes 
upon  Ex  parte  Bahbidge,  In  re  Podley,  26  W.  B.  646, 
8  Ch.  D.  367,  but  that  case  has  not  aflbcted  Ex  parte 
HoUhausenf  In  re  SeheibUr.  -  The  contract  therefore 
went  off  owing  to  the  fault  of  the  plsintiff,  and  he 
cannot  recover  the  deposit. 

W.  EUis  HUl,  for  the  pkintiff.— In  Ex  parte 
HoUhausen,  In  re  Bchetbler  the  contract  was  sought 
to  be  enforced  against  the  trustee  in  bankruptcy, 
who,  of  course,  oonld  be  compelled  to  carry  out  the 
oontraot.  No  question  of  the  vendor  being  able  to 
give  a  receipt  for  the  purchase-money  arose.  Ex  parte 
Bahbidge,  In  re  Pocky  shows  that,  though  the  contract 
may  be  protected,  a  payment  made  under  it  after 
adjudicatum  is  not  protected.  It  was  there  held  that 
the  pnrehaser,  who  had  already  paid  the  bankrupt 
the  purchase  money,  must  pay  it  over  again  to  lie 
trustee*  Similarly  a  pmnent  made  under  a  protected 
contract  after  notice  of  an  act  of  bankruptcy  is  not 
protected.  The  contract  therefore  went  off  through 
the  faolt  of  the  vendor,  and  the  plaintiff  can  recover 
the  ueposn. 
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He  also  referred  to  In  re  Pollitlt  Ex  'parte  Minor, 
41  W.  B.  276,  [1893]  1  Q.  B.  465. 

Wallace,  Q,C,y  replied. 

A.  L.  Smith,  L.J. — This  is  an  action  by  a  vendor 
against  stakeholders  to  recover  the  deposit  paid  upon 
an  agreement  dated  the  17th  of  November,  1897,  to 
purchase  a  public-house.  By  the  terms  of  the  con- 
tract the  purchase  was  to  be  completed  on  the  15th  of 
December,  1897,  and  it  was  agreed  that  the  deposit 
was  to  be  forfeited  if  the  purchaser  should  neglect  or 
refuse  to  carry  out  his  part  of  the  agreement,  but  it 
was  to  be  returned  if  the  vendor  sho^d  so  neglect  or 
refuse.  It  is  dear — and,  indeed,  it  is  admtttcd^that 
time  is  of  the  essence  of  the  contract.  What  happened 
was  this :  On  the  24th  of  November  a  bankruptcy 
notice  was  served  upon  the  vendor,  and  he  failed  to 
comply  with  its  requirements,  and  in  consequence  of 
such  failure  he  committed  an  available  act  of  bank- 
ruptcy on  the  2nd  of  December.  The  plaintiff, 
having  heard  of  this,  gave  notice  on  the  9th  of 
December  that  he  refusal  to  complete  the  purchase, 
and  that  he  required  the  return  of  his  deposit,  and 
on  being  refusecl  the  return  of  the  deposit  he  brought 
this  action  against  the  stakeholders. 

In  my  opinion  the  question  comet  to  this,  was  the 
vendor  in  a  position  to  complete  the  sale  on  the  15th 
of  December,  the  date  fixed  for  completion  ?  I  do 
not  think  he  was.  On  the  15th  of  December  the 
position  of  the  vendor  was  this :  The  plaintiff  would 
have  to  hand  over  the  £6,250  to  the  vendor  upon  the 
latter  executing  the  conveyance,  iriving  up  possession, 
and  givine  a  valid  receipt  for  Uie  purchase-money. 
It  was  said  that  the  vendor  could  have  conveyed  the 
property,  because  there  was  no  bankruptcy.  In  my 
opinion  if  he  had  conveyed  and  bankruptcy  had 
followed  upon  a  petition  presented  within  three  months 
of  the  act  of  bankruptcy,  inasmuch  as  the  conveyance 
would  in  such  a  case  have  been  taken  with  notice  of 
an  available  act  of  bankruptcy,  the  trustee  appointed 
subsequently  could  have  intervened.  It  is  sufficient, 
however,  to  deal  with  the  purchase-money.  If  the 
purchase-money  had  been  paid  to  the  vendor  with 
notice  of  an  available  act  of  bankruptcy,  in  my 
opinion  the  trustee  in  bankruptcy,  if  bankruptcy  had 
followed  within  the  three  months,  could  have  inter- 
vened and  claimed  the  puichase-money  over  again. 
The  vendor  was  therefore  not  in  a  position  to  give  a  dis- 
charge for  the  purchase-money,  and  was  not  In  a  posi- 
tion to  complete.  Beliaace  has  been  placed  on  section 
49  of  the  Bankruptcy  Act,  1883,  which  provides  that 
nothing  in  this  Act  is  to  invalidate  **  ((2)  any  contract, 
dealinff ,  or  transaction  by  or  with  the  baiokrupt  for 
valnaUe  oonsideration " ;  provided  that  (sub-section 
2)  ''the  person  (other  than  the  debtor)  to,  by,  or 
with  whom  the  payment,  delivery,  conveyance, 
assignment,  contract,  dealing,  or  transaction  was 
mac&,  esxeoutedy  or  entered  into,  has  not  at  the  time 
of  the  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction  notice  of  any 
available  act  of  bankruptcy  committed  by  the  bank- 
rupt before  that  time.'  Though  the  contract  was 
before  the  act  of  bankruptcy,  it  is  impossible  to  say 
tiiat  the  conv^ance  or  payment  would  have  been 
protected  by  this  section,  because  the  plaintiff  would 
have  had  notice  at  the  time  of  the  conveyance  or 
payment  of  an  available  act  of  bankruptcy.  For 
these  reasons  I  think  that  the  appeal  should  be 
dismissed* 

.  CoLLEsrs,  L.  J.-yX  am  of  the  same  opinion.  I  was 
at  first  somewhat  impressed  in  favour  oz  the  appellants 
Vy  the  decision  in  Ex  parte  HoUhauaen,  In  re  Schetbler, 
and  with  the  observation  of  James,  LuJ.,  in  his 
judgment  where  he  says ;   '*  If  that  is  so,  tile  debtors 


were  personally  bound  by  the  contract  at  the  moment 
when  their  liquidation  commenced.  They  ought  to 
have  fulfilled  it ;  and  that  a  bill  could  have  beea  filed 
against  them  in  this  country  to  have  compelled  then 
to  fulfil  that  contract  is  beyond  all  question.  la 
this  country,  in  an  English  bankruptcy  the  tmstas 
stands  exactly  in  the  same  position  as  the  bauknipt 
himself  stands  io,  and  therefore  his  trustee  is  bosad 
to  perform  the  contract  in  exactly  the  same  way  as 
he  hinuself  was  bound  to  perform  it.*'  It  is  said  that 
that  case  shows  that  the  trustee  in  bankruptcy  would 
be  bound  to  oonvev  the  property  upon  the  same  tenos 
as  the  vendor  would  have  been  bound  to  convey.  Bat 
upon  looking  more  closely  at  that  case  it  beoomei 
msduf  est  that  the  Lord  Justice  was  there  dealing  with 
the  right  of  the  purchaser  to  have  a  conveyance  of  ths 
property,  and  it  in  no  way  conflicts  with  the  dednon 
in  Ex  parte  Bahhidge,  In  re  Pooley.  The  position  in 
the  present  case  is  that  the  plaintiff,  a9  a  CDndition  of 
getting  a  conveyance  of  the  property,  would  have  to 

Say  the  purchase-money  to  the  vendor,  and  if  he  bad 
one  so  he  might  have  been  compelled  to  pay 
it  over  again  to  the  trustee.  As  James,  L. J.,  siid  in 
this  latter  case,  '*  it  is  the  purchaser's  misfortune  thtt 
he  has  paid  the  money  to  a  person  who  had  then 
ceased  to  be  the  owner  of  the  property.  But  that  ean 
give  him  no  equity  to  take  the  property  away  frost 
Sie  real  owner  without  paying  him  for  it"  ^  Ite 
purchaser  here  was  in  this  position :  he  mig^t,  in  the 
event  of  the  vendor's  bankruptcy  within  the  pre- 
scribed time,  have  insisted  upon  having  a  conveyinoe 
of  the  property  upon  paying  the  purchase-money  to 
the  trustee,  or  if  he  had  already  paid  the  vendor  and 
got  a  conveyance,  he  might  have  been  compelled  to 
pay  over  again.  Therefore  the  vendor  was  not  in  a 
position  to  convey  as  he  could  not  give  the  plaintiff 
a  good  receipt  for  the  purchase-money. 

BoMEB,  L.  J. — ^I  am  of  the  same  opinion.  Section  49 
of  the  Bankruptcy  Act,  1883,  does  not  neoessaifly 
protect  the  conveyance  or  the  payment  eaceoated  or 
made  in  pursuance  of  a  protected  oontraot. 

Appeal  dUmiued. 

Solicitors  for  the  plaintiff,  Quih,  PhiUipt,  WaOtn, 
dk  Williams. 

Solicitors  for  the  defendants,  Browne  dk  Co, 


Kandi  li. 


From  Q.  B.  Div.  ^ 

(A.  L.  Smith,  Collins,  and  > 

Bomer,  L.JJ.)  i 

ELLIB  AKD  AirOTHEB  V.  WADBSOK  ft  MALLSaOH.  (s.) 

Practice — Partnership— Action  a  gainai  firm  in  firnt 
name — Form  of  defence — Death  of  partner  a/tier  wim 
— Defence  by  sole  surviving  partner — Ord»  48o,  r.  5. 

Two  partners  were  sued  in  the  name  of  their  firm. 
After  appearance  and  before  defence  delivered  <me  if  tft 
partners  died,  and  the  surviving  partner,  JL  C.  IfeMl, 
delivered  a  defence  headed  with  the  titie  of  the  adim, 
foUowed  by  the  words  "  Defence  of  the  defendani  B,  C 
Nesbiu:' 

Held,  thcU  the  defence  was  wrong  in  form^  osiitHS 
not  a  defence  of  the  firm,  but  of  the  surviving  partner  ts 
his  individutd  capacity,  in  which  capacity  he  was  arf 
sued. 

Appeal  from  an  order  of  Bidley,  J.,  at  cbambsn.^ 
The  action  was  brought  against  two  oo-partDOtia 
the  name  of  their  firm  to  recover  damages.    Ons  ^ 
the  partners  died  after  appearance  entered  and  heioA 

(a.)  Reported  by  W.  F.  Ba&by,  Eaq.,  Barxistv-al* 
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defenoe  delivered,  and  the  BurviTing  partner,  B.  C. 
Netbitt,  thereupon  delivered  a  defenoe  headed  with 
tbe  titie  of  the  action,  followed  by  the  words, 
''Defence  of  the  defendant,  Bobert  Chancellor 
Xesbitt,"  and  in  the  body  of  the  defence  it  was  stated 
y»t  **  this  defendant "  did  not  admit  or  denied,  as 
ib»  case  might  be,  the  allegations  contained  in  the 
itatement  of  claim . 

The  plaintiffs  took  out  a  summons  for  leave  to  sign 
iaterlocutory  judgment  upon  the  ground  that  default 
had  been  made  in  deKyering  a  defenoe  of  the  firm. 

The  judge,  to  whom  the  summons  was  referred  by 
the  master,  ofPeied  to  allow  Nesldtt  to  amend  the 
defence  by  making  it  the  defence  of  the  firm,  and  on 
Kesbitt  refusing  to  amend,  he  made  an  order  giving 
the  plaintifb  leave  to  sign  interlocutory  judgment 
■gainst  the  defendants  for  damages  to  be  asssessed 
unlets  the  defendants  delivered  their  defence  in  the 
action  forthwith. 

Kesbitt  appealed. 

English  Barriion^  Q<G.y  and  J,  B,  Atkin,  for  the 
qipeUant. — The  defence  delivered  by  the  appellant 
jia  defenoe  for  the  firm,  and  is  perfectly  regular.  It 
IS  entitled  in  the  action  against  the  firm,  and  the 
noceedingB  are  therefore  oontinued  in  the  name  of  the 
mm,  as  required  by  ord.  48a,  r.  5.  Partners  are 
entitled  to  sever  their  defences,  as  they  may  not  agree 
upon  one  common  defence.  The  other  partner  having 
diied,  the  appellant  was  entitled  to  head  his  defence 
as  he  did,  provided  it  was  a  defence  for  the  firm.  So 
long  as  a  partner  delivers  a  defence  for  the  firm  he  is 
entitled  to  deliver  it  in  his  own  name.  The  appellant 
does  not  wish  to  prejudice  the  personal  representatives 
of  the  deceased  piurtner  by  putting  in  a  defenoe  on 
behalf  of  the  deceased  partner.  Tlie  name  of  a  firm 
is  only  a  convenient  metnod  of  denoting  those  persons 
who  compose  the  firm,  and  a  phuntifF  who  sues  part- 
ners in  the  name  of  their  firm  in  truth  sues  them 
individually  just  as  muoh  as  if  he  had  set  out  their 
names:  per  liindley,  L.J.,  in  Western  National  Bank 
of  New  YorkY.  Perez,  Triana,  <fe  Co.,  39  W.  B.  245, 
[1891]  1  Q.  B.  304.  adopted  by  Fry,  L.  J.  in  Heinemann 
V.  Hale  A  Co.,  39  W.  B.  485,  [1891]  2  Q.  B.  83; 
lindley  on  Partnership  (6th  ed.),  p.  120.  The  order 
was  therefore  wrong. 

G.  Spencer  Bower,  for  the  plaintiffs. — The  plaintiffs 
are  entitled  to  have  a  defence  delivered  for  the  firm. 
This  defence  is  a  personal  defenoe  on  the  part  of 
Kesbitt.  Nesbitt  wishes  to  compel  the  plaintiffis  to 
add  the  personal  representatives  of  Malleson  as 
defendants,  whereas  order  48a  was  framed  for  the 
purpose  of  allowing  the  plaintiff  to  ignore  the 
mdxvidoal  partners  and  to  do  away  with  the  necessity 
of  finding  out  who  are  the  partners  until  it  becomes 
necessary  to  issue  execution.  The  last  part  of  rule  3 
deals  with  the  case  of  a  dissolution  of  partnership  to 
the  knowledge  of  the  plaintiff  before  action  brought. 
In  snoh  a  case  the  plaintiff  must  serve  everyone 
wxtiiin  the  jurisdiction  sought  to  be  made  liable. 
Where  a  partner  dies  after  action  brought,  the  action 
oontinuea  against  the  firm.  There  is  no  provision 
in  Older  48a  for  adding  the  personal  representatives 
of  a  deceased  partner.  The  surviving  partner  has 
only  to  pnt  in  a  defenoe  for  the  firm,  which  he 
has  authority  to  do:  TonUinKni  v.  Broademith,  44 
W.  B.  471,  [1896]  1  Q.  B.  386. 

BoMZB,  L.J.,  delivered  the  judgment  of  the  court. 
— The  point  made  on  behalf  of  the  plaintiff  is  not,  so 
far  as  thia  case  is  concerned,  a  very  important  one, 
hot  certain  questions  have  been  raised  which  it  is 
desirable  that  we  should  deal  with,  so  as  to  afford 
some  grade  in  future  cases.  I  will  first  take  a  case 
where  an  action  Is  faronght  against  a  firm  in  the  firm 


name,  the  partnership  consisting  of  several  partners. 
The  case  may  be  one  either  where  the  partners  are  the 
same  at  the  dates  of  the  aoorual  of  the  partnership 
liability  and  of  the  issue  of  the  writ  of  sunmions,  or 
where  the  partnership  has  been  dissolved  between 
those  two  dates.  In  either  case,  there  beiuff  a 
partnership  liability,  the  plaintiff  would  be  entitied  to 
sue  the  firm  in  the  firm  name.  As  it  is  an  action 
against  the  firm  in  the  firm  name,  the  partners  may,  if 
they  can  agree  upon  one  oonunon  defenoe,  deliver  one 
defence  on  behalf  of  the  firm.  If  they  cannot  so 
a^ree,  then  each  partner,  who  has  to  appear  in- 
dividually, is  entitied  to  put  in  a  separate  defenoe, 
and  the  defence  so  pat  in  iSiouId  be  a  defenoe  of  the 
firm,  and  in  form  it  should  be  entitied  a  defenoe  of 
the  defendants  by  (naming  the  partner)  one  of  the 
partners  appearing  in  the  action.  That  seems  to  us 
to  be  the  proper  form  of  defenoe  in  such  a  case. 

It  was  said,  what  is  a  plaintiff  to  do  if  there  is  a 
series  of  inoonsistent  defenoes  put  in  by  the  different 
partners  ?  The  answer  is,  that  the  plaintiff,  in  order 
to  succeed,  must  satisfy  the  judffe  at  the  trial  that 
none  of  the  defenoes  prevent  him  from  reoovering 
judgment  against  the  firm.  If  only  one  partner 
appears  to  the  writ  of  summons,  he  would  be  entitied 
to  put  in  a  defenoe  for  the  firm,  and  he  may,  if  he 
chooses,  add  the  words,  hj  (naming  the  partner)  one 
of  the  partners  appearing  in  the  action,  it  womd  be 
the  defence  of  the  firm,  and  the  action  would  go  to 
trial  on  that  defenoe,  and  judgment,  if  recovered, 
would  be  recovered  against  the  firm.  If  the  partner 
put  in  an  improper  defence,  and  thereby  rendwed  the 
firm  liable  when  otherwise  they  would  not  be,  he 
might  be  committing  a  breach  of  duty  towards  his 
co-partners,  and  might  be  liable  to  them,  but  that 
would  not  affect  the  plaintiff,  who  would  be  entitied 
to  judgment  against  the  firm.  Judgment  bong  re- 
covered against  the  firm,  it  could  be  mforoed  against 
the  partnership  assets  and  against  the  partner  who 
had  appeared,  and  against  the  other  partners,  as 
provided  by  ord.  48a,  r.  8,  provided  that  if  an  alleged 
partner,  who  has  not  been  served  with  the  writ  of 
summons,  has  not  admitted  on  the  pleadings  that  he 
is  a  partner,  aud  has  not  been  adjudged  to  be  a 
partner,  leave  ought  not  to  be  given  to  issse  execution 
against  him  without  giving  him  an  opportunity  of 
contesting  his  liability.  An  illustration  of  this  is  to 
be  found  in  £x  parte  Young,  In  re  Young,  30  W.  B. 
330,  19  Ch.  D.  124. 

I  now  proceed  to  consider  the  case  of  the  death  of 
a  partner  after  the  cause  of  action  has  arisen.  First, 
I  will  take  the  case  of  a  partner  dyinff  before  action 
brought,  the  action  beinff  against  tiie  firm  in  the 
firra  name.  The  deceased  man  is  no  party  to  the 
action  so  far  as  his  private  property  is  concerned.  fL 
dead  man  cannot  be  sued ;  his  personal  representatives 
alone  can  be  sued.  The  action  is  against  the  surviving 
partners  only.  At  common  law  if  a  creditor  had  joint 
debtors  and  one  died,  he  could  only  sue  the  survivors. 
But  since  the  Judicature  Act,  in  partnership  cases  a 
creditor  may  join  in  one  action  the  surviving  partners 
and  the  personal  representatives  of  the  deoeased 
partner,  provided  that  the  maxim  acHo  personalii 
moritur  cum  persona  does  not  apply.  But  the  personal 
representatives  must  be  expresuy  added  as  defendants. 
Ji  they  are  not  so  added,  and  judgment  is  recovered 
against  the  firm,  execution  can  only  be  enforced 
against  the  surviving  partners  and  the  partnership 
assets.  I  may  here  mention  that  the  reason  why  the 
partnership  assets  can  be  reached  is  that,  notwith- 
standing the  death,  the  surviving  paitiiers  have 
authority  to  bind  the  deceased  partner's  share  in  the 
partnership  assets,  for  their  authority  extends  to 
windinff  up  the  partnership,  to  paying  the  partner- 
I  ship  debts,  and  to  defending  claims  made  against  the 
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lartnenhtp:  see  Lindley  on  Partnership  (5th  ed.), 
pp.  217,  218,  587.  So  far  I  have  dealt  with  the  case 
of  the  death  of  a  partner  before  action. 

I  will  now  take  the  case  of  a  partner  dying  after  the 
wiit  is  issued  and  before  judgment.  The  judgment 
would,  if  recovered,  be  against  the  firm,  and  in  that 
case  execution  could  only  be  enforced  against  the  sur- 
Tiviag  partners  and  the  partnership  assets  :  see  upon 
this  pomt  Phillips  ▼.  Horn/ray,  32  W.  B.  6,  24  Ch.  D. 
439 ;  In  re  Shephard,  38  W.  B.  133,  at  p.  135,  48  Ch. 
D.  131,  at  p.  136.  It  is  dear  that  a  partner  dying 
after  action  brought  and  before  judgment  is  not 
before  the  court,  and  judgment  cannot  be  obtained 
against  him.  This  seems  to  be  dear.  Suppose  the 
firm  consisted  of  two  partners,  and  that  both  died 
before  judgment,  no  judgment  could  be  obtaiufd 
against  them. 

Apply  those  conriderations  to  the  present  case. 
Nesbitt  is  the  surming  partner.  The  action  is  a  good 
action  against  the  firm.  Nesbitt  has  to  put  in  a  de- 
fence for  the  firm.  By  so  doing  he  does  not  make  the 
deceased  partner  a  party  to  the  action.  The  form  of  tbe 
defence  put  in  by  him  should  be  a  defence  of  the  firm, 
though  he  might,  if  he  chose,  add  the  words,  by 
Nesbitt,  the  surviving  partner.  This  is  not  a  mere 
question  of  form,  because  if  the  p1<ti«t»fff  recover 
judgment  against  the  firm,  they  can  issue  execution 
against  Nesbitt  and  affainst  the  partnership  assets. 
Where  we  think  the  defence  is  wrong  in  substance  is 
that  Nesbitt,  instead  of  putting  in  a  defence  of  the 
firm  denying  the  partnership  UabiHty,  puts  in  a 
defence  in  his  individual  capadty,  in  which  oapadty  he 
u  not  sued,  heading  it  as  his  defence,  and  stating  in 
it  that  '*  this  defendant "  does  not  admit  or  deny,  as 
the  case  may  be,  the  allegations  in  the  statement  of 
daim.  He  is  not  entitled  to  do  that.  It  cannot  be 
said  that  the  defence  he  has  put  in  is  the  defence  of 
the  firm.  In  oar  opinion,  t^er^ore,  the  judge  was 
right  in  making  the  order  appealed  from.  He  offered 
to  allow  the  defendant  to  amend  the  defence  by 
making  it  a  defence  of  the  firm,  and  upon  the 
defendant  refusing  to  do  so,  he  made  the  order.  The 
appeal,  therefore,  fails.  But  we  will  now  give  the 
defendant  leave  to  put  in,  within  seven  days,  a 
defence  on  behalf  of  the  firm,  adding,  if  he  likes,  the 
words,  by  Nesbitt,  the  surviving  partner. 

Appeal  dismissed, 

Solidtor  for  p1ainti£BB,  Cfrosse  &  Sons. 

Solidtor  for  defendants,  N.  Herbert  Smith. 
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Mardi  3,  8. 


From  Q.  B.  Div. 

(A«  L.  Smith,  Collins,  and 

Bomer,  L.JJ.) 

Cahn  and  Mayeb  V,  Pockett's  B&I8T0L  Channel 
Steam  Packet  Co.  (Limited),  (a.) 

Sale  of  goods — Documents  of  title — Buyer  obtaining  pos^ 
session  with  consent  of  seller — Bill  of  exchange  not 
accepted — Bill  of  lading  indorsed  to  subpurchaser — 
TiUe  to  goods—Sale  of  Goods  Act,  1893  {bQ  A  bl 
Vict,  c.  71),  s,  25,  sub-section  2— Factors  Act,  1889 
(52  Jt  53  Vict.  c.  45,)  s,  2,  subsection  1. 

The  seller  of  copper  forwarded  to  the  buyer  the  bill 
of  lading,  under  which  the  copper  had  been  shipped,  and 
a  bill  of  exchange  for  the  price  for  the  buyer's  accept' 
ance.  The  buyer,  when  he  received  the  document,  vfas 
about  to  become  bankrupt.  He  did  not  accept  the  bill  of 
exchange,  but  indorsed  the  biU  of  lading  to  the  plaintiffs, 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 


with  whom  he  had  previously  entered  irdo  a  oaidradfw 
the  sale  of  copper.  The  seller  stopped  the  goods  in 
transitu. 

Held,  that  the  buyer  had  obtained  jposaeseion  oftkehSl 
of  lading  vnth  the  consent  of  the  sdler  within  the  meamifif 
of  section  25,  sub-sectiott  2,  of  the  Sale  of  Goods  Ad, 
1893,  and  that  the  plaintiffs,  who  took  the  bUl  ofhiUig 
in  good  faith  and  without  notice,  had  a  title  to  the  goods 
which  defeated  the  sdUr's  right  to  stop  the  goods  in 
transitu. 

Juc^^fmefd  of  Maihew,  J.,  [1898]  2  Q.  B.  61,  46 
W.  B.  Dig.  149,  reversed. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Mathew,  J.,  [1898]  2  Q.  B.  61,  46  W.  B.  Dig.  149. 

The  facts  were  as  follows : 

On  the  12th  of  July,  1897,  Steinnumn  &  Co.,  a  ficm 
carrying  on  business  in  Liverpool,  contracted  to  ssll 
to  one  Pintscher,  of  Altona,  ten  tons  of  copper,  to  be 
delivered  at  Botterdam  or  Hamburg,  payment  to  he 
bv  a  thirty  days'  acceptance  from  the  date  of  the  bill 
of  lading.  The  copper  was  shipped  upoo  the  dein- 
dants'  steamship.  On  the  27th  of  August,  1897,  the 
plaintiffs  purchased  ten  tons  of  oopper  of  Pintscher. 
On  the  30th  of  August,  Steinmann  &  Ck>.,  in  folfihnsBt 
of  their  contract  with  Pintscher,  forwacded  to  him  ths 
bill  of  lading  for  the  goods,  indorsed  in  blank,  and  a 
bill  of  eTcnange  for  his  aoceptanoe.  When  the 
documents  arrived  Pintsdier  was  on  the  verge  of 
bankruptov.  He  did  not  accept  the  bill  ci  fnrchange, 
but  he  indorsed  the  bill  of  lading  to  the  plaintmi, 
who  took  it  in  good  faith,  and  without  notioe  thai 
Pintscher  had  no  authori^  to  deal  with  the  bSl  of 
lading  in  that  manner.  Before  the  goods  ware 
ddif  ered  at  Botterdam,  Steinmann  ft  Co.  stopped 
delivery  of  the  goods,  giving  an  indemnity  to  tiis 
defendants. 

The  plaintiffs  in  this  action  sought  to  leoover 
damages  for  the  non-delivery  of  the  goods. 

The  Sale^of  Goods  Act,  1893 : 

Section  19,  sub-section  3.—"  Where  the  seller  ol 
goods  draws  on  the  buyer  for  the  price,  and  tranmits 
the  bill  of  ezchaoge  and  the  biU  of  lading  to  the  I 
buyer  together  to  secure  aoceptanoe  or  payment  of 
the  bill  of  exchange,  the  buyer  is  bound  to  return 
the  bill  of  ladii^  if  he  does  not  honour  the  bOlaf 
exchange,  and  if  he  wrongfully  retains  the  bill  d 
lading  the  property  in  the  goods  does  not  pass  to 
him.*' 

Section  25,  sub-section  2. — '*  Where  a  penos, 
having  bought  or  agreed  to  buy  ^oods,  obtains,  wi& 
the  consent  of  the  seller,  possession  of  the  i|oods  or 
the  documents  of  title  to  tbe  goods,  the  delxvory  or 
transfer  by  that  person,  or  by  a  mecoantile  a^eot 
acting  for  him,  of  the  goods,  or  documents  ol  titie, 
under  any  sale,  pledp^,  or  o^er  disposition  theraol, 
to  any  person  reodvmg  the  same  in  good  faith  and 
without  notice  of  any  lien  or  other  right  of  the 
original  seller  in  respect  of  the  Koods,  shall  baie 
the  same  effect  as  if  tbe  person  making  the  delivery 
a  transfer  were  a  mercantile  agent  in  poeseasionol 
ihe  goods  or  documents  of  title  with  the  oonseot  of 
the  owner.*' 

Sub-section  3. — '*In  this  section  the  term  *  mer- 
cantile agent  *  has  the  same  meaning  aa  in  the  AetofS 
Act" 

The  Factors  Act,  1889 : 

Section  1,  sub-section  2.~"  A  person  diall  be 
deemed  to  be  in  possession  of  goods  or  of  the  doca- 
ments  of  title  to  soods,  where  the  goods  or  doonoMBfes 
are  in  his  actual  custody,  or  are  held  by  any  oihar 
person  subject  to  his  control  or  lor  him  or  on  his 
behalf." 

Section  2,  sub-section  1.—*'  Where  a  nurcaotik 
agent  is,  with  the  consent  of  the  owner,  in 
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of  goods  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge  or  other  disposition  of  the  goods,  made 
by  him  when  acting  in  the  ordinary  course  of  business 
as  a  mercantile  agent,  shall,  subject  to  the  provisions 
of  this  Act,  be  as  yalid  as  if  he  were  expressly 
authorized  by  the  owner  of  the  goods  to  make  the 
same;  provided  that  the  person  taking  under  the 
disposition  acts  in  good  faith,  and  has  not  at  the  time 
of  the  disposition  notice  that  the  person  making  the 
disposition  has  not  authority  to  make  the  same.** 

Mathew,  J.,  held  that  Pintucher  hcdd  the  bill  of 
lading,  as  agent  for  Steinmann  &  Co.,  for  safe  custody 
until  he  should  have  accepted  the  draft,  and  that, 
therefore,  he  continued  to  have  the  custody  only  of 
the  bill  of  lading,  not  possession  of  it,  with  the  con- 
sent of  the  seller;  that  he  had,  therefore,  no  jight  to 
dpal  with  the  bOl  of  lading  by  indorsinff  it  to  the 
plaintiAs,  and  ooold  not,  by  so  dealing  with  it,  give 
the  plaintiffs  a  title  to  the  goods.  The  learned  judge 
on  these  grounds  gave  judgement  for  the  defendanto. 

The  plaintiffs  appealed. 

JoMmh  Walton,  Q.(7.,  and  Chattier  {J,  A,  Hamilton 
with  tnem),  for  the  appellants. — Mathew,  J.,  wrongly 
held  that  this  case  came  within  section  19,  sub- section 
3,  of  the  Sale  of  Goods  Act.  That  section  has  no 
application  to  a  case  such  as  this.  It  is  admitted 
that  Pintscher  acquired  no  property  in  the  goods,  but 
the  plaintiffs  nevertheless  obtained  a  good  title  by 
virtae  of  section  25,  sub-section  2,  of  the  Act,  which 
is  practically  a  re-enactment  of  section  9  of  the 
Factors  Act.  Possession  within  section  25,  sub- 
section 2,  means  actual  custody— see  the  Factors  Act, 
s.  I,  sub- section  2  —  and  Pintscher  undoubtedly 
obtained  the  custody  of  the  bill  of  lading  with  the 
consent  of  Steinmann  &  Co.,  and  possession  was  none 
the  Ipss  so  obtained  bv  reason  of  the  giving  of 
possession  being  coupled  with  a  condition — ^viz.,  the 
aeoeptanoe  of  the  bill  of  exchange,  which  Pintscher 
failed  to  perform.  A  subsequent  determination  of 
consent  does  not  affect  the  question :  see  the  Factors 
Act,  s.  2,  sub- section  2.  Possession  obtained  by  a 
trick  would  give  rise  to  different  considerations,  and 
might  prevent  the  case  from  coming  within  section 
25,  sub-section  2,  but  no  fraud  is  alleged  in  this  case. 
The  defendants  will  probably  rely  on  Shepherd  ▼. 
HarrUon,  20  W.  B.  1,  Ii.  B.  5  H.  L.  116.  That  case 
only  deals  with  the  question  of  the  property  in  goods 
when  the  bill  of  exchange  forwaraed  with  the  bill 
of  lading  is  not  accepted,  and  is  no  authority  in 
this  case.  Assuming  that  the  plaintiffs  are  within 
the  protection  afforded  by  section  25,  sub- section  2, 
Steinmann  &  Qo,  lost  their  right  to  stop  the  goods  in 
trangitu. 

They  also  referred  to  Jenkyna  v.  Uabome,  7  Man.  & 
G.  678. 

Oohen^  Q,C.t  and  Parker  Laive,  for  the  respondents. 
— Stesnmann  A  Go.  were  entitled  to  stop  the  goods  in 
transitu.  Apart  from  the  provisions  of  the  Sale  of 
Gkx>ds  Act  and  the  Factors  Act  they  dearly  had  that 
ri^ht*  for  they  did  not  transfer  the  bill  of  lading  to 
Pintscher  as  buyer.  The  Sale  of  Goods  Act  preserves 
the  law  merchant,  which  includes  the  rieht  to  stop 
gooda  in  transitu,  in  so  far  as  it  is  not  mconsistent 
with  the  Act.  Neither  Act  alters  the  law  as  to 
stoppage  in  traniitu.  The  rights  of  a  seller  who 
retains  possession  of  the  ^oods  or  the  documents 
of  title  are  dealt  with  directly  in  the  Sale  of  Goods 
Act  by  section  25,  sub-section  1.  The  powers  of  the 
bayer,  who  obtains  possession,  are  dealt  with  in 
aeotion  25,  sub-section  2,  but  only  indirectly  and  by 
reference  to  the  Factors  Act,  s  2,  sub-section  1. 
That  aeotion  only  vaHdates  a  disposition  of  the  goods, 
and  does  not  mention  documents  of  title,  the  intention 
beia^  that  these  should  be  no  interference  with  the 


law  merchant  as  to  stoppage  in  tran»itu  which  is 
affected  not  by  the  passing  of  property  in  the  goods, 
but  by  a  lawful  transfer  of  the  aocuments  of  title. 
The  only  provisions  in  the  Acts  as  to  stoppage  in 
transitu  are  those  contained  in  section  10  ox  the 
former,  and  in  section  47  of  the  latter.  The  effect  of 
these  sections  is  that  where  documents  of  title  to 
goods  have  been  lawfuUy  transferred  to  any  person, 
as  buyer,  a  transfer  of  the  documents  to  a  third  person, 
taking  in  good  faith,  defeats  the  right  to  stoppage  in 
transitu.  In  this  case  there  was  no  transfer  of  the  bill 
of  lading  to  Pintsoher  as  buyer,  with  the  intention 
that  he  should  acquire  property  in  the  goods.  There 
was  only  a  conditionsl  indorsement  to  him  :  Qumey 
y.  Behrend,  2  W.  B.  425,  3  E.  &  B.  622.  Secondly, 
Pintscher  did  not  obtain  possession  of  the  bill  of 
la'ling  with  the  consent  of  Steinmann  ft  Co.  If 
Fiotscher  did  not  intend  to  acoept  the  bill  of 
exchange,  it  was  his  duty  at  onoe  to  return  the  bill 
of  lading,  and  nrt  haviog  done  so  his  possession  was 
wrongful  ah  initio :  see  the  language  of  Lord  Oaims 
in  Shepherd  v.  Harrison,  L.  B.  5  H.  L.,  at^  p.  133. 
Finally,  the  provisions  of  section  25,  sub-section  2,  of 
the  Sale  of  Goods  Act,  and  of  section  2,  sub-section  1, 
of  the  Factors  Act,  which  must  be  read  with  it,  only 
apply  to  cases  where  the  assignment  of  the  goods  by 
the  buyer  to  the  third  person  was  made  after  the 
buyer  obtained  possession  of  the  documents  of  tiUe, 
whereas  Pintscher  sold  the  oopper  to  the  plaintiffii 
before  he  had  the  bill  of  lading. 


Walton,  Q,C»,  replied. 


Our»  adv,  wit. 


March  8.—A.  L.  Smith,  L.J.,  read  the  followin|^ 
judgment :  The  question  raised  in  this  case  is 
whether,  when  a  seUer  of  ffoods  sends  to  his  bu;fer 
under  cover  of  a  letter  a  bill  of  lading  accompanied 
by  a  draft  to  be  accepted  by  the  buyer  for  the  price 
of  the  goods  contained  in  the  bill  of  lading,  the 
buyer  can  keep  the  bill  of  lading,  and  refuse  to  acoept 
the  draft,  and  yet  give  a  good  title  to  the  goods 
covered  by  the  mil  of  lading  to  a  sub-purchaser  from 
him  who  takes  in  good  faith  and  without  notice  of 
the  want  of  authority  of  the  buyer  to  deal  with  the 
bill  of  lading  and  the  goods  represented  thereby.  If 
the  question  be  answered  in  the  affirmative,  a  further 
question  as  to  stoppage  in  transitu  will  arise,  which  I 
will  deal  with  hereafter.  Upon  the  12th  of  July,  1897, 
Steinmann,  of  Liverpool,  contracted  to  sell  to  Pint- 
scher, of  Altona,  ten  tons  of  copper  to  be  delivered, 
cost,  insurance,  freisht,  at  Botteroam,  payment  to  be 
made  by  Pintscher  s  acceptance  at  thirty  days  from 
date  of  biU  of  lading.  On  the  27th  of  August,  1897, 
the  plaintiffs  Cahn  and  Mayer  purchased  of  Pintscher 
ten  tons  of  copper.  Upon  the  30th  of  August,  1897, 
Steinmann,  in  fulfilment  of  his  contract  with  Pintscher 
forwarded  to  him  a  bill  of  lading  indorsed  in  blank 
for  ten  tons  of  copper,  accompanied  by  a  draft  for 
his  acceptance  in  the  foUowmg  letter :  "  liver- 
pool,  August  30,  1897.  Mr.  M.  D.  Pintscher, 
Altona.  Dear  Sir,— We  beg  to  confirm  our  respects 
of  the  26th  inst.,  and  have  the  pleasure  of  handing 
you  herewith  bill  of  lading  for  ten  tons  B.T.O.  ingots, 
shipped  per  ss.  Collier  to  Botterdam.  We  further 
hana  you  our  invoice  for  these  goods  amounting  to 
M.  10,624.30,  and  our  draft  for  the  same  amount, 
which  be  good  enough  to  provide  with  your  accept- 
ance and  return  to  us  as  soon  as  possible. — ^Yours 
truly,  B.  Steinmann  &  Co."  The  draft  contained  in 
this  letter  was  by  mistake  drawn  for  £10  in  excess  of 
the  contract  price  of  the  copper,  but  no  point  is  made 
as  to  this.  This  letter,  with  its  enclosures,  reached 
Pintscher  upon  the  1st  of  September,  1897,  snd  he 
thereupon  retained  the  bill  of  ladinsr  and  handed  it  to 
his  banker  to  hand  to  i^e  plaintifli,  and  when  they 
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paid  agtdnst  the  bill  of  lading,  the  banker  was  to 
credit  the  proceeds  to  Pintscher's  account  which  was 
then  in  debit.  Pintsoher  never  accepted  the  draft. 
The  banker,  on  the  2nd  of  September,  1897,  accord- 
ingly handed  the  bill  of  lading  indorsed  by  Pintsoher 
to  the  plainti£fs  in  fulfilment  of  their  contract  with 
Pintscher,  and  against  this  bill  of  lading  the  plaintifPd 
paid  cash  to  the  banker,  taking  it  in  good  hath  and 
without  notice  that  Pintscher  had  no  authority  from 
Steinmann  to  deal  with  the  bill  of  lading  as  he 
was  doing.  The  banker  credited  the  amount  received 
from  the  plaintifiEs  to  Pintscher*s  overdrawn  account. 
Before  the  goods  arrived  at  Botterdam,  Steinmann, 
being  unpaid  for  his  copper,  and  Pintsoher  having 
become  insolvent,  stopped  the  copper  in  transitu,  la 
these  circumstuices  are  the  plaintiffs  entitled  to  the 
copper  as  against  Steinmann,  the  unpaid  vendor? 
This  depends  upon  the  Sale  of  Qoods  Act,  1893, 
coupled  with  the  Factors  Act,  1889.  which  clearly 
must  be  read  together,  for  without  these  Acts  there 
can  be  no  doubt  &at  the  plaintiffs  took  no  title  1o  the 
goods.  The  learned  judge  has  hdd  that  they  did 
not,  and  the  plaintiffs  appeal. 

That  the  Factors  Acts,  commencing  as  they  do  in 
the  year  1823  (4  Geo.  3,  c.  83),   and  finishing  up 
with    the  Sale   of    Goods   Act,   1893,   were  pasted 
to    afford   protection   to    persons  dealing   in  good 
faith    and  without   notice    with  factors    cannot  be 
disputed,  and  that  additional  protection  to  persons 
so    dealing,  not  only  with   factors,  but  also  with 
buyers  of  goods,  has  by  these  Acts  from  time  to 
time  been  afforded  is  equally  dear;    and  the  first 
question  is  whether  the   plaintiffs  are  within    the 
protection    of     the   last    of    these    Acts— viz.,   the 
Sale  of  Goods  Act,  1893— coupled  with  the  Factors 
Act,   1889.      I  would  point  out  that  it  is  only  in 
cases  where  an  owner  has  in  some  way  been  depriv«;d 
of  his  goods  without  his  authority  that  the  Factors 
Acts  are  required ;  for,  if  he  is  not  so  deprived,  the 
Acts  are  not  needed  to  protect  bond  fide  transactions 
with  agents  and  buyers.     [His  lordship  read  section 
25,  sub-sections  2  and  3,  of  the  Sale  of  Goods  Act, 
1893,  and  section  1,  sub-section   2.  and  section  2, 
sub-section  1,  of  the  Factors  Act,  1889.]    It  will  be 
seen  that  in  this  case  the  first  question  comes  to  this, 
did  Pintsoher  obtain  the  actual  custody  of  the  bill  of 
lading  with  the  consent  of  Steinmann  ?    For,  if  so, 
the  plaintiffs  can  make  tide  to  the  bill  of  lading  and 
the   goods   under  the  above-mentioned   Acts.     No 
point  is  made  as  to  whether  Pintscher  acted  in  the 
ordinary  course  of  business  of  a  mercantile  agent  when 
he  parted  with  the  bill  of  lading  as  he  did  to  his 
bankers.      A    point    was    made    that    when    the 
plaintiffs    contracted    with    Pintscher    to    buy   ten 
tons    of     copper    they    did    so    before    Pintscher 
had    the    custody    of     the    biU    of     lading,    and 
that  the  plaintiffs  were,  therefore,  not  protected  by 
the  Acts ;  for  it  was  said  that  the  sale  was  made  by 
Pintscher  to  the  plaintiffs  before  he  was  in  possession 
of  the  document  of  titie.    But  I  think  the  answer  to 
this  argument  is  that  section  25,  sub-section  2,  of  the 
Sale  ot  Goods  Act,  1893,  vnlidates  the   delivery  or 
transfer  of  a  document  of  title,  which  took  place  iu 
this  case  when  Pintscher  transferred  the  indorsed  bill 
of  ladinff  through  his  banker  to  the  plaintiffs,  against 
which  uey  paid    their   money.     This  point   fails 
Steinmann.    That  the  bill  of  lading  was  in  the  actual 
custody  of  Pintscher  is  o^ear,  though  I  agree  that  this 
does  not  suffice,  for  the  statute  enacts  that  the  actual 
custody  of  the  document  of  titie  must  be  obtained  by 
the  mercantile  agent  or  buyer  with  the  consent  of 
the  seller.    Now,  the  bill  of  lading  was  not  obtained 
by  Pintscher  from  Steinmann  by  any  trick  or  device 
— in  which  case  it  could  not,  I  Ihmk,  be  said  that 
pintscher  had  obtained  the  actual  custody  of  it  with 


Steinmann*s  consent — ^but,  on  the  oontrtry ,  the  bfll 
of  lading,  accompanied  by  the  draft,  was  vohutarily 
sent  by  Steinmann  to  Pintscher,  and  it  was  by  this 
Yoluntary  act  of  Steinmann,  and  by  this  alone,  that 
the  bill  of  lading  was  obtained  by  Pintsoher  from 
him,  and  thus  got  into  his  actual  oostody,  wbiok  sie 
the    words   of  the   Act.      Why,     then«    was  not 
the   bill   of   lading    obtained    by    Pintsoher   lod 
in    his    actual    custody    with    Steinmaan's   con- 
sent?    The  limitation  of   Pintscher's  anthority  to 
deal  with  the  biU  of  lading  after  he  got  it  into  his 
custody,  before  he  accepted  the  draft,  is  not  to  the 
point,  which  as  before  stated  is — ^Did  Pintsoher  obtain 
the  actual  custody  of  it  with  the  consent  of  Steinmann? 
In  my  judgement  the  words  of  the  Act  mean  actual 
physical   custody.      After  oonsideration,    the  only 
answer  I  can  give  to  this  question  is  that  the  bfll  of 
lading  was  obtained  by  Pintscher  from  Stemmann, 
and    was  in   his  actual  custody  with  Steinmann's 
consent.     It  is,  however,  argued  that  what  Lords 
Westbury  and  Cairns  said  in  Shepherd  v.  Harri»H 
shows  that  I  am  wrong,  but  I  do  not  think  so.    What 
those  noble  and  learned  lords  were  dealing  witii  was 
the  passing  of  property  in  goods  contained  in  a  hfll  of 
lading  to  a  purchaser,  he  not  accepting  the  draft 
aooompanyingtiie  bill  of  lading.     We  have  nothing  to 
do   in  this  case  with  the  passing  of   property  to 
Pintscher.    That  no  property  passed  to  Pintsoher  in 
the  copper  cannot  be  doubted,  but  this  is  not  tho 
question.    Lord  Westbury  said  (L.  B.  5  H.  L.,  at  d. 
129) :  "  I  think  no  man,  certainly  no  lawyer,  woold 
consider  that  the  letter  was  written  with  any  other 
Gonyiction  in  the  mind  of  the  writer  than  this,  that 
it  would  not  be  consistent  with  courtesy  towards  a 
house  like  that  of  Shepherd  &  Go.  to  say :  '  Bemember, 
you  are  not  to  possess  yourself  of  the  bill  of  lading 
until   YOU   have   accepted   the   bill   of    exchange.* 
That   IS   not   said   in   terms,    but   it   is   indioated 
by  the  transaction " ;   and  Lord  Oajms  said  (at  p. 
132):    ''I  do  not   believe  there  is  a  merofaaat  u 
England   that   would   have    any   doubt    that    the 
meaning"  (of  sending  the  bill  of  lading  and  draft 
together)  *'  was.  You  shall  haye  the  bill  of  lading 
when  you  accept  the  bill  of  exchange*    ...    I  hoU 
it  to  be  perf  ecUy  clear  that  when  a  cargo  comes  in  this 
way,  protected  by  a  bill  of  lading  and  a  bill  of 
exchai^,  it  is  the  duty  of  those  to  whom  the  bill  of 
lading  and  bill  of  exchange  are  transmitted  in  a 
letter  eiUier  *  to  approbate  or  to  reprobate'  entirely 
and  completely  then  and  there.    •    •    •    I  therefoN 
think  that  when  one  merchant  in  this  conntiy  Muds 
to  another,  in  circumstances  like  the  present,  a  fain  of 
lading  and  a  bill  of  exchange,  it  is  not  ataU  necessary 
for  lum  to  say  in  words:  We  require  yon  to  taka 
notice  that  our  object  in  enclosing  these  btUs  of  lading 
and  bills  of  exchange  is  that,  before  yon  use  thebillBof 
lading,  you  BhsXl  accept  the  bills  of  exohange.**   II 
seems  to  me  that  the  noble  and  leanied  lords  oleady 
state  that  before  the  draft  is  aooepted  the  boycr  is  not 
to  use  the  bill  of  lading,  and,  if  he  does  so,  it  is  aolsar 
breach  of  his  duty  to  his  seller,  and  in  sooh  euonm- 
stances  no  property  passes  to  the  buyer.    Bat  tins 
does  not  cover  the  present  question,  wfaidi  is,  did 
Pintscher    obtain   the   actual  custody  of  tlie  hiH 
of     lading— that    is,    of    the    thinff     itself — with 
Steinmann*8  consent  ?    The  noUe  and  learned  krdi 
were  not  dealing  with  the  effect  of  the  Factors  Acts, 
which  were  not  then  before  them,  and  with  whioh 
they  had  nothing  to  do.    I  agree  that  it  was  Stein* 
mann*s  intention  that  Pintsoher  was  not  to  use  the 
bill  of  lading  unless  and  until  he  aooepied  the  draft, 
but  the  bill  of  lading  was  none  the  less  in  Puitsaher*s 
actual  custody  with  his  (Steinmann's)  oonseat  bsloce 
he  had  accepted  the  draft.    The  Legialatiire  when  it 
passed  the  Sale  of  Goods  Act,  1893,  by  seotum  19,  sab- 
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aeotion  3,  enacted  what  had  been  held  by  the  House 
of  Lordf  in  Shepherd  ▼•  Harrieon^  and  nothing  more, 
the  Act  being  an  Act  to  oodity  the  law. 

I  DOW  oome  to  the  seoond  qaestion,  raised  in  this 
eoort  for  the  first  time,  for  it  was  not  made  in  the 
court  below — that,  supposing  the  plaintiffs  had  a  good 
title  to  the  bill  of  lacung  l^  Tirtue  of  the  protection 
tilbrded  to  them  by  the  conjoint  operation  of  the 
8ftle  of  Gk>ods  Act,  1893,  and  the  Factors  Act,  1889, 
Btemmann  oonld,  nevertheless,  stop,  as  he  did,  the 
goods  tit  traneiiu   and  thus  defeat   the   plaintiffs* 
itstatoiy  title  to  the  goods  comprised  in  the  bill  of 
IsdiDff.    I  agree  that  this  is  an  important  point,  for, 
if  it  DC  sound,  the  title  to  a  bill  of  lading  and  the 
||[oods  represented  thereby,  which  a  sub-purchaser 
in  good  faith  takes  from  a  buyer  of  the  goods  and 
obtazDs   by  reason  of  the  provisions   of   the  Act, 
will  in  many  cases  be  invalidated.    Now,  what  d(M>s 
leetioa  2,  sub-section  1,  of  the  Factors  Act,  1889, 
cDsctP    It   enacts  that  where  a  mercantile  agent 
(which  includes  a  buyer)  is,  with  the  consent  of  the 
owner,  in  the  actual  custody  of  goods  or  the  docu- 
ments of  title  to  goods  (which  for  this  point  must  be 
tikm  to  be  the  case),  any  disposition  of  the  g^ods 
made  by  him  shall,  subject  to  the  provisions  of  this 
Act,  be  as  valid  as  if  he  were  ezprcMly  authorized  by 
the  owner  of  the  goods  to  make  the  same ;  provided 
that  the  person  talcing  under  the  disposition  acts  in 
good  faith,  and  has  not  at  the  time  of  the  disposition 
notice  that  the  person  making  the  disposition  nas  not 
•othonty  to  make  the  same ;  in  other  words,  as  if  the 
disposition  had  been  made  by  the  owner  of  the  goods 
hiotelf  or  by   his  lawfully-authorized   agent.    By 
wetion  10  of  the  same  Act  it  is  enacted  that  whf  re  a 
document  of  title  to  goods  has  been  lawfully  transr 
ferred  to  a  person  as  a  buyer  (which  was  done  in  this 
case  by  Stemmann  passing  the  indorsed  bill  of  lading 
toPintscher^,  and  that  person  transfers  the  document 
to  a  person  (the  plaintiffs)  who  takes  the  document  in 
good  Isath  and  for  valuable  consideration  (as  the  plidn- 
tifb  did),  the  last-mentioned  transfer  shisll  have  the 
asms  effect  for  defeating  any  vendor's  Hen  or  right  of 
stoppage  in  transitu  as  a  transfer  of  a  bill  of  lading 
hsslor  defeating  the  right  of  stoppage  in  transitu. 
What  avail,  then,  is  it  to  call  attention  to  section  61, 
sob-section  2,  of  the  Sale  of  Goods  Act,  1893,  which 
macts  that  the  rules  of  common  law,  including  the 
law  merchant,  save  in  so  far  as  they  are  inconaistent 
with  the  express  provisions  of  the  Act,  shall  con- 
tinue to  apply  to  contracts  for  the  sale  of  goods? 
For,  in  my  judgment,  the  provisions  of  section  2, 
sob-section  1,  and  section  10  of  the  Factors  Act,  1889, 
which  it  is  conceded  must  be  read  as  part  of  tibe  Act 
f3^  1893,  expressly  provide  that,  in  circumstances  such 
as  exist  in  the  present  case,  the  right  to  stoppage  in 
tromsitu  is  defeated.    See  also  as  to  this  the  proviso 
to  section  47  of  the  Act  of  1893,  the  first  part  of 
which  section  leaves  the  right  of  stoppage  in  transitu 
precisely  where  it  was  before  upon  the  mere  sale  of 
ipoods,  when  no  transfer  of  the  bill  of  lading  by 
mdorsement  takes  place,  and  re-enacts  section  10  of 
the  Factors  Act,  1889.    This  second  pcnnt,  therefore, 
ss  to  stoppage  in  transitu^  also  fails  Steinmann.    For 
these  reasons  I  think  that  the  appeal  must  be  allowed 
with  costs  here  and  below. 

CoLLOra,  L.J.,  read  the  following  judgment :  The 
emcial  question  in  this  case  is,  whe&er  Piutscher,  the 
buyer,  ootained  possession  of  the  bill  of  lading  with 
the  consent  of  Steinmann,  the  seller.  If  he  did,  his 
transfer  of  it  to  Gahn,  the  sub-purchaser,  for  cash, 
who  received  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  Steinmann,  was 
by  section  2d,  sub-section  2,  of  the  Ssde  of  Goods  Act, 
1893|  as  effMtual  as  if  Pintsoher  had  been  a  mercan- 


tile agent  in  possession  of  the  bill  of  lading  with  the 
consent  of  the  owner.    Such  a  sale  by  a  mercantile 
agent  is  by  section  2,  sub-section  1,  of  the  Factors 
Act,  1889,  as  valid  as  if  he  was  expressly  authorized 
by  the  owner  to  make  it.    It  is,  therefore,  inmiaterial 
whether  the   consent   was    afterwards   withdrawn ; 
when  he  has  once  got  possession  by  consent,  his  sub- 
sequent disposition  of  the  bill  of  lading,  whether  such 
consent  still  subsists  or  not,  is  made  as  effectual 
as  if  he  were,  in  making  the  transfer,  a  mercan- 
tile agent  in  possession  with   the   consent  of   the 
owner.     A  mercantile  agent  is  himself   placed  in 
a  similar  position  by  section  2,  sub-section  2,  of 
the  Factors  Act.     Where  he  has  been  in  posses- 
sion with  consent,  the  determination  of  the  consent 
does  not,  while  he    retains    possession,  defeat  his 
disposition.    Possession,  by  section  1,  sub-seotion  2, 
of   the  Factors  Act,  means  actual   custody.     The 
Factors  Act,  1889,  which  is  thus  referred  to,  and,  as 
to  part  of  it,  is  in  terms  again  enacted  in  the  Sale  of 
Gh>ods  Act,  is  the  last  of  a  series  of  statutes  whereby 
the  Legislature  has  gradually  enlarged  the  powers  of 
persons  in  the  actual  possession  of  goods  or  documents 
of  tide,  but  without  property  therein,  to  pess  the 
property   in   the   goods   to    bond  fide   purchasers. 
Possession  of,  not  property  in,  the  thing  aisposed  of 
is  the  cardinal  fact.    From  the  point  of  view  of  the 
6on^/{e2e  purchaser  the  ostensible  authority  based  on 
the  fact  of  possession  is  the  same  whether  there  is 
property  in  tne  thing,  or  authority  to  deal  with  it,  in 
the  person  in  possession  at  the  time  of  the  disposition, 
or  not.  But  the  Legislature  has  not  carried  the  rights  of 
a  purchaser  under  these  Acts  so  far  as  to  make  the  sale 
equivalent  to  a  sale  in  market  overt.    The  purchaser 
must  accept  the  risk  of  his  vendor  having  found  or 
stolen  the  goods  or  documents,  or  otherwise   got 
possession  of  them  without  the  consent  of  the  owner. 
Bat  if  a  mercantile  agent,  or  one  of  the  persons 
whose  disposition  is  made  as  effisctual  as  that  of  a 
mercantile    agent,  has  obtained  possession  by  the 
consent  of  the  owner,  even  though  it  were  under  a 
contract  voidable  as  fraudulent — see  Baines  v.  ^wain- 
son,    11   W.   E.   945,   4   B.   &  S    270;  Sheppard  v. 
Union  Bank,  10  W.  B.  299,  7  H.  &  N.  661— he  in  able 
to  pa9B  a  good  title  to  a  bond  fidtr  purchaser.    How- 
ever fraudulent  the  person  in  actual  custodv  may 
have  been  in  obtaining  the  possession,  provided  it  did 
not    amount    to  larceny  by  a  trick,  and  however 
grossly  he  may  abuse  confidence  reposed  in  him,  or 
violate  the  mandate  under  which  he  got  possession, 
he  can  by  his  disposition  give  a  good  titie  to  the 
purchaser;    see  the  distinc^on  between   possession 
obtained  by  a  trick  and  possession  under  a  contract 
voidable  for  fraud,  noted  by  Blackburn,  J.,  in  Cole 
V.  North-western  Bank,  L.  E.  10  C.  P.  354,  23  W.  E. 
Disr.  186. 

These  considerations  seem  to  me  decisive  of  the 
crucial  question  iu  this  case.  By  sending  the  bill  of 
lading  and  the  bill  of  exchange  direct  to  Pintscher, 
Steinmann  constituted  him  bailee  of  both  of  them. 
It  seems  impossible  to  say  that  there  was  any  wrong- 
ful taking  by  Pintscher.  There  was  no  trick  which 
wotdd  have  negatived  a  bailment.  If  he  became 
criminally  responsible  for  his  subsequent  dealing  with 
the  bill  of  lading,  it  must  have  been  as  bailee,  which 
presupposes  a  taldng  by  consent.  The  circtmistances 
of  the  obtaining  possession  would  not  have  supported 
an  indictment  for  larceny,  and  the  subsequent  abuse 
of  his  opportunity  could  not  alter  the  character  of  the 
original  taking.  He  might  conceivably  have  fully 
intended  to  accept  the  draft  and  forward  it  by  the 
first  post.  If  he  had  disposed  of  the  bill  of  lading 
whQe  he  renuiined  in  this  attitude  of  mind,  and  sub- 
sequently accepted  the  draft  and  forwarded  it  and 
became  insolvent  before  the  tmnsiius  of  the  goods 
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was   over,    could   Steiomann    have    stopped    them 
effeotaally  on  the  ground   that  Pintsoher  had  not 
obtained  possession  of  the  bill  of  lading  with  his 
consent  P    If  not  it  could  only  be  because  tiie  original 
taking  was  with  his  consent.  The  possession — i.e,,  the 
actual  custody,  was  obtained  once  for  all  when  the 
bill  of  lading  was  placed  in  Pintscher's  hand,  and 
no  subsequent  chanses  in  his  intention  with  regard 
to  the  draft  could  change  the  character  of  this  com- 
pleted act.     It    would,  in  my  opinion,  defeat  the 
purpose  of  the  Act,  and  work  a  public  mischief,  if  a 
vendor,  who  had  himeelf  placed  the  bill  of  lading  in 
the  hands  of  his  purchaser,  were  entitled,  as  against 
a  ^nH  fide  sub-purchaser  from  the  latter,  to  enter 
into  nice  questioos  as  to  the  intention  with  which 
the  original  purchaser  took  the  document  of  title  into 
his   possession.      The   Legislature   has   deliberately 
chosen  to  alter  the  common  law  which  made  a  transfer 
of  a  bill  of  lading  inefiEectual,  if  the  person  trans- 
f -*rring  was  not  himself  the  owner  of  the  goods.    It 
has  step  by  step  enlarged  the  class  of  persons  who, 
having  possession,  maj  give  a  better  title  than  they 
had    ihemselves,    ana    has   relaxe<i    the   conditions 
nnJer     which     thev    may    do    so,     and    I    think 
it    would    be    a     oadkward    step   to    subject   the 
title    of     the    purchaser     from     such    persons    to 
speculations  such  as  the  armament  for  the  defendants 
suggests.    It  is  to  be  noted  that  section  25,  on  which 
the    question   turos,   and    which   makes   possesion 
obtained  by  consent  the  only  condition  of  the  buyer's 
power  to  sell  aeain,  follows  immediately  upon  a  series 
of  sections  dealing  with  transfer  by  persons  without 
title,  in  the  last  of  which  the  distinction  of  possession 
obtained  under  circumstances  amounting  to  larency 
from    that   ubwned    by    fraud    or  other  wrongful 
means    not    amounting    to    larenov    is    made   the 
basis    of    an   enactment.      Bead   m  this    context, 
the    section   iteelf    at    once   suggests   the   test    of 
larceny  where  the  obtaining  possession  has  been,  as 
in  this  case,  by  the  direct  delivery  by  the  owner  to 
the  buyer.    In  Phillipe  ▼.  Ruth,  6  M.  &  W.  572,  at 
p.  597,  dedded  upon  the  law  as  it  stood  after  5  &  6 
Vict.  c.  39,  Parke,  B.,  in  delivering  the  judgment  of 
the  court,  says :  "  If  the  Legislature  had  intended  to 
make  the    simple   possession   of    such   instruments 
sufficient  to  enable  the  party  having  them  to  make  a 
good  title,  they  no  donbt  would  have  so  provided ;  if 
they  had,   the   innocent  party    dealing    with    him 
would  have  been  protected,  but  the  innocent  owner 
would,  in  that  case,  have  suffered  if  the  document  liad 
beou  taken  from  him  by  felony  or  fraud.    But  bv 
providing  that  a  person  should  be  intrusted,  as  well 
as  in   possession,    the   inconvenience  is  obnated." 
Though,  as  we  have  seen,  the  word  "intrust"  was 
afterwards  held  to  be  satisfied,  although  the  intrust- 
ing was  induced  by  frand,  I  think  the  omission  of 
this  word  in  the  present  statute  and  the  substitution 
of  "  obtain  with  consent "  must  have  been  still  further 
to  improve  the  position  of  the  purchaser  from  the 
class  of  persons  dealt  with  in  the  Act,  and  at  least  to 
exclude  all  consideration  of  the  conditions  upon, 
or  purposes  for,  which  actnal  possession  was  in  fact 
voluntarily  given  to  his  vendor.    In  Coh  v.  North - 
Western  Bank,  L.  B.  10  C.  P.  354,  at  p.  372,  Black- 
bum,  J.,  in  delivering  the  judgment  of  the  Exchequer 
Chamber,  says:    "The  Legislature  seems  to  us  to 
have  wished  to  make  it  the  law,  that  where  a  third 
person   has   intrusted   goods  or  the  documents  of 
title  to  goods  to  an  agent  who  in  the  course  of  such 
agency  sells  or  pledges  the  goods,   he  should   be 
deemed   bv  that  Act  to  have  misled  anyone  who 
bond  fide  deals  with  the  agent,  and  makes  a  purchase 
from  or  advance  to  him  without  notice  that  he  was  not 
authorized  to  seU  or  procure  the  advance."   In  Sanders 
V.  Maclean,  31  W.  B.  698,  11  a  B.  D,  337,  at  p.  343, 


Bo  wen,  L.  J. ,  in  dealing  with  an  ob j  ection  that  the  usage 
there  contended  for  would  facilitate  fraud,  says: 
**  The  object  of  mercantile  usages  is  to  prevent  the 
risk  of  insolvency,  not  of  fraud ;  credit,  not  distrust, 
in  the  basis  of  commercial  dealings.'*^  The  later 
legislation  is  clearly  an  attempt  to  bring  the  law 
more  nearly  into  line  with  mercantile  opinion,  and  to 
<  xtend  the  s'^atutory  implication  of  misleading  to  the 
case  where  persons,  not  agents  at  all,  have  been 
}*ermitted  by  the  owner  to  obtain  poesession  of  goods 
or  documents  of  title.  In  short,  the  vendor  who  pais 
1  is  purchaser  in  possession  of  the  documents  may  In 
deemed  to  have  misled  the  sub-purchaser  who  hays 
on  the  faith  of  that  possession.  The  vendor  from 
whom  they  have  been  stolen  or  taken  against  his  will 
cannot.  The  common  precaution  of  sending  the  bill 
(>f  lading  to  his  own  agent,  instead  of  to  the  buyer 
direct,  would  have  avoided  all  difficulty,  and  I  think 
the  Legislature  must  have  been  well  aware  of  tbe 
common  practice  in  these  cases,  and  left  the  aelkr 
to  protect  himself. 

It  is,  however,  conten'led  by  the  respondents  that 
section  19,  sub-section  3,  of  the  Sile  of  Ghxods  Act. 
which    enacts   the  law  as    laid   down   in   Sh«!^erd 
V.    Harrisout    concludes   the    case  in    their  favoor, 
Hiid   the  learned  judge  below  se*  m9  to  have  ado{>ted 
thiM  view.    With  ihe  greatest  respect  for  his  opimon, 
I    cannot  think    that    section  has  any  bearing  on 
the  point  now  under  discussion.      It  is  not  addcened 
to   the  original  obtaining  possession  at  aU.    It  ii 
addressed  to  the  duty  of  the  recipient  after  he  has 
got  it  and  declares  that,  if  he  wrongf  oUy  retaiiiR 
it,  the  property  in  the  goods  does  not  pass.     All 
this  is  wholly  consistent  with,  and  indeed  aasames, 
custody    with    consent.      "Hla    possession    beoooies 
wrongful  only  if  he  does   not  honour  the  InU  of 
exchange ;  then  and  only  then  he  is  bonnd  to  retom 
it.     Even  when,  by  electing  not  to  aooept  the  bill, he 
has  come  under  a  duty  to  return  it,  he  is  bailee  of  tbe 
bill  lor  that  purpose  with  the  consent  of  the  owner. 
But    at  what    moment  does  his  retention   become 
wrongful.    Suppose  he  bond  fide  intends  to  honour 
the  bill,  and  lays  both  bill  of  lading  and  b31  of 
exchange  aside  for  an  interval  while  he  is  attending 
to  other  matters,  is  his  possession  during  this  interral 
without  consent  ?    At  what  point  of  time  does  he 
obtain  possession  with  consent   in   case  he  makes 
up  his  mind  to  accept  the  bill  P    Surely  the  obtain- 
ing   possession   with   consent   cannot    depend   on 
the  fluctuations  which  his  mind  goes  through  dufing 
the  period  that  the  bill  is  in  his  custody.    But  when 
Shepherd  v.  Harrison  itself  is  looked  at  it  is  dear  that 
tiie  point  then  decided  was  quite  outside  the  question 
of    the    possession    as   distinguished    from    the  ;w 
dispojiendi.    The  whole  point  was  whether  the  tine 
owner  had  shown  that  he  intended  to  reserve  to 
himself  the  jus  duponendi  in  the  goods  so  as  to  negative 
the  inference  that  the  property  in  them  had  pasaed  to 
the  person  to  whom  a  bill  of  lading  indorsed  in  blnk 
had  been  handed  by  the  owner's  agent  together  with 
a  bill  of  exchange  for  the  price  for  acceptance.  ^  The 
handing  over  the  bill  of  lading  under  such  ooodltioBS 
clearly  did  not  rebut  the  conclusive  evidenoe  from  the 
transaction  itself  that  the  seller  intended  to  preserre 
his  jm  disponendi  untU  Hie  acceptance  of  the  bOl  of 
exchange,  and  that  therefore  no   property   in  the 
goods  passed  to  the  plaintiffs  by  the  delivery  of  the 
bill  of  lading.    It  was  not  a  question  wluit  titie 
the  buyer,  having  no  title  himself,  could  paw  to  a 
bond  fide  purdiaser,  but  whether  he  conld  make  title 
against  the  seller  himself,  a  point  wholly  outside  the 
special  legislation  of  these  Acts,  which  are  based,  ae 
I  have  shown,  on  a  constructive  mideadinff  of  thxid 
persons.    The  decision  and  the  dida  are  adidieiod  to 
I,  this  point  only.     *<I  therefore  think,"  wys  Lord 
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Ounu,  L.  B.  6  H.  L.,  ftt  p.  133,  "that  when  one 
mfflohMit  in  thia  00011117  Moda  to  another  under  oir- 
caautanoM  like  thia  »  biU  of  ezoh&nge  and  a  bill  of 
Uding,  it  is  not  neoewaiy  at  lill  for  him  to  lajr  in 
wordBi  'Wb  require  joo  to  take  notioe  that  our 
cibjeot  in  euoloaing  these  billa  of  lading  and  bills  of 
exchange  is  that  before  jou  lue  the  Ulle  of  luding  you 
aball  aocppt  the  hiUe  of  exchange.'  "  This  is  what  he 
neaoa  whan  he  saya  earlier  in  his  speech,  ''Theinena- 
ing  wai,  '  Yon  shall  hare  the  bill  of  lading  wheu  you 
acoept  the  bill  of  exchange.' "  The  same  meaning 
niDrt  be  attribated  to  Lord  WcetbDry'a  paraphrase 
ktp.  130:  "Bemember^ou  are  not  to  poeaeas  yourself 
of  the  bill  of  lading  until  70a  haTe  accepted  the  bill 
of  exchange."  Property,  oonttol,  not  mere  actual 
ciutodj,  ia  what  their  lordships  are  referring  to.  Tbe 
■tatutory  declaration  of  the  bnyer's  duty,  when  he 
luM  got  the  bill  of  lading,  conld  not.  any  more  than  a 
iiiana»t«  actoally  giTen  or  implied  by  law  oat  of  tha 
dieiimatanoes,  tmdo  or  defeat  the  effect  of  posaeMion 
gira)  concnrrently  with  the  mandate.  It  is  exprersly 
liroridvd  by  seotion  21,  aDb-seotion  2,  that  nothinir  in 
the  Sale  of  Ooods  Act  shall  affaot  the  proviaions  of 
the  Factors  Act,  or  any  enactment  enabling  the 
qipaient  owner  of  goods  to  dispose  of  them  as  if  he 
wa-e  the  true  owner  thereof.  If,  therefore,  there  was 
pcaseaeicjn  «ith  consent  here  under  the  Factura  Act, 
this  pruTision  would  not  suffice  to  defeat  it.  But,  for 
the  reuona  I  have  given,  I  think  it  leaves  the  law 
merely  as  it  was,  and  has  no  bearing  on  tbe  discosaion. 
On  the  principal  point  in  the  case,  therefore,  I  think 
tbe  appellant*  are  right. 

I  only  to  deal  with  Mr,  Gohen'i 


Steininaiin,  his  traDsfer  of  it  to  Cahn  did  not  suffiue 
to  defeat  tie  right  of  Steinmans  to  stop  in  transitu. 
Be  relied  on  seotion  61  of  the  Sale  of  Goods  Act, 
which  preaerres  the  rules  of  the  law  menjhaiit,  save  so 
far  as  Uiey  are  inconsistent  with  the  Act,  and  pconted 
oat  that,  apart  from  the  Faotora  Act,  a  Imuiar  such 
as  that  made  by  Pintscher,  haTing  hiinaelf  no  property 
in  the  bill  of  lading,  wonld  not  hare  defeated  rhe 
unpaid  vendor's  right  to  stop.  But  that  Mr,  Cohen 
prtaeed  tliis  point  npon  ns,  I  should  have  thought  it 
imaigoaUe.  The  law  merchant  haa  unquestionably 
been  altered  by  this  Act,  which  partly  re-enaiiis  and 
part}y  applies  the  ezisting  Factors  Act.  Section  21, 
sub-MCtion  2  (a),  expresa^  waots  that  nothing  in  thia 
Act  shall  aoeot  uie  provisions  of  tbe  Faoturs 
Act,  or  any  enactment  enabling  the  app^rpnt 
owner  of  goods  to  dispose  of  them  as  if  he 
w«av  the  trae  owner.  Tha  effect  of  this  legislation, 
therefore,  has  been  to  enable  a  bnyer,  who  haa 
obtained  poesesnion  of  the  bill  of  lading  with  the 
cunaemt  of  the  owner,  to  deal  vrith  it  as  effectually  as 
be  migbt  have  done  before  if  he  had  had  property  as 
■KtU  aa  posBoasion.  By  section  25,  sab-seotion  2,  his 
traaafsr  is  madeas  effectual  as  if  he  were  a  mercantile 
agent  in  p«Maession  of  the  goods  or  documents  wiUi  the 
ooneent  of  the  owner;  and,by  section  2,  aub-seciion  1, 
a  diapoeition  of  the  goods  by  a  mercantile  agent, 
under  such  ciruum stances,  "  is  as  valid  as  if  he  were 
ttxpreaaly  antboriied  by  the  owner  of  the  goods  to 
make  tbe  same."  I  haveno  hedtationin  holding  that 
a  banafer  of  the  bill  of  lading  is  a  disposition  of  tbe 
goods  within  the  meaning  of  those  words  ia  this 
cectioii.  Bat  Mr.  Cohen  then  fell  back  on  section  47 
of  the  Sale  of  Ooods  Act  which,  he  said,  now  dxflnes 
tha  tmly  t«rms  under  which  a  buyer  may  defeat  the 
light  to  stop  in  Irartsita  by  a  sub-iale,  and  that  this 
case  does  not  fall  within  them.  But  the  opening 
wordfl  of  this  seotion  would  be  sufficient  to  introduce 
the  FactoTi  Act  legislation  into  this  enactment, 
woi  il  it  had  not  been   oiherwiae    expressly    pre-  ; 


•erved.  They  are,  "  snb 
tliis  Act  the  unpaid  sell 
t'n  traatitu  is  not  effected  I 
position  of  the  goods,  wb 
made,  unless  the  seller  ha 
then  providee  that  where 
goods  has  been  lawfully  trai 
buyer  or  owner,  he  may  defe 
transfer  of  the  document  t 
iu  good  faith,  and  for  valv 
Cohen  contended  that,  ia  th 
had  not  been  "  lawfully  trai 
buyer,  inasmuch  as  it  wai 
property  should  pass.  Ba 
Factors  Act,  "the  uansfer 
by  indorsement,  or  where  thi 
or  by  its  express  terau  tra 
Tcakes  the  mods  deliveiabli 
delivery."  Delivery  by  tbe  I 
means  "  voluntary  transfer 
person  ta  another."  I  thin] 
whatever  that  tbe  bill  of  lai 
in  blank,  was  in  thia  case  " 
Pintscher  as  buyer.  It  woi 
resalt  of  this  legislation  if 
lading  by  a  bayer  to  a  si 
statutory  conditions  were  i: 
vendor's  rights  in  the  case 
most  likely  to  take  place — 1 
still  in  transit.  The  recnlt 
points  fail. 

I  have  dealt  with  the  oa 
same  footing  as  that  npon  wl 
the  oonrt  below — viz.,  as  tho 
bill  of  lading  was  from  Pints 
point  was  made  before  ns  upi 

As  to  the  point  that  there  1 
by  Pintscher  with  Cahn  befw 
sion  of  the  bill  of  lading,  th 
title  rests  on  the  transfei  ol 
cash,  and  not  on  the  prior  ba 

I  think  the  appellants  are  e 

BoMXR,  h.3.,  read  the 
Section  25,  sab-section  2,  of 
1893,  applies  if  Pintscher  ob 
bill  of  lading  with  the  consc 
Now.  ''possession"  in  that  < 
actual  onatody :  see  the  defioi 
Factors  Act,  1889,  s.  I.  1 
becomes  narrowed  to  one  of  » 
I  have  come  to  the  conoluaioni 
CODsent  to  Pintscher  obtaining 
lading.  No  donbt  Steinmann 
Pintscher  would  on  receipt 
>t  the  bill  of  exchange  di 
gooas ;  and  when  Pintscher 
bill  of  ex^ange  he  ought  no 
bill  of  lai^K ;  bnt  I  do  not  ti 
tbe  owner  of  the  bill  of  ladii 
precedent  to  its  custody  beinf 
that  the  bill  of  exchange  eho 
if  the  bill  of  exchange  was  n 
the  intention  of  Steinmann 
shoald  obtain  the  custody  oi 
think  the  circnustanoee  n« 
appears  to  me  that  Steinman: 
consent,  that  the  bill  of  ladi 
change  should  both  come  i 
of  Pintscher,  though  aft«r  I 
custody  he  had  certain  d 
between  him  and  Steinmann 
both  documents.  Steinmann  i 
that  Pintacher  should  nhtain  i 
lading,  Uioogh  ibey  did  not 
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should  use  the  bill  of  ladine  after  it  came  into  his 
custody  before  aooepting  the  bill  of  exchange :  see  the 
observations  of  Lo^  Cairns  in  Shepherd  ▼.  Harriton, 
It  follows  thatPmtscher  was,  for  the  purposes  of  tUs 
ease,  in  the  position .  of  a  meroantile  agent  having 
possession  of  the  bill  of  lading  with  the  consent  of 
the  owner;  and  accordingly  section  2  of  the  Factors 
Act,  1889,  applies,  and  the  plaintifb  obtained  a  good 
title  to  the  goods.  For,  in  the  droumstances  of 
this  cetse,  it  cannot  in  my  opinion  be  successfully  con- 
tended by  8teinmann  &  Co.  that  the  transaction 
between  Pintscher  and  the  plidntbEfo  was  not  a  dis- 
position of  the  goods  within  the  meaning  of  that 
phrase  as  used  in  section  2,  sub-section  1,  of  the  last- 
named  Act.  With  regard  to  the  second  point  argued 
before  us,  which  relttes  to  the  right  of  stoppage  in 
transitu^  I  do  not  desire  to  add  anything  to  what  the 
Lords  Justices  have  already  said. 

Appeal  allowed. 

Solicitor  for  the  appellants,    Richard   White,    for 
E.  M,  Clason  Dahne,  Swansea. 

Solicitors  for  the  respondents,  Woodcock,  Bylund,  & 
Parker,  for  Forahaw  &  Hawkins,  liverpool. 


From  O.  B.  Div.  ) 

(A.  L.  Smith,  Collins,  and  >  March  2. 

Bomer,  L.JJ.)  ) 

Allen  v.  Vestry  op  Fulham.  (a.) 

Metropolis  manngement^Paving  expenses^New  street — 
Metropolis  Management  Act,  1855  (18  <fc  19  Vict.  c. 
120),  s.  105. 

The  word  "  street "  in  the  expression  "  new  street "  in 
section  105  of  the  Metropolis  Management  Act,  1855,  is 
used  in  iU  popular  sense-^viz.,  of  a  road  having  build- 
ivgs  erected  on  the  adjoining  land. 

Judgment  of  the  Queen's  Bench  Division  (anto,  p.  9) 
affirmed. 

Appeal  from  the  judgment  (reported  ante,  p.  9)  of 
a  Divisional  Court  (Day  and  BidJey,  JJ.),  on  a  case 
btated  by  a  metropolitan  police  magistrate. 

The  appellants  were  the  owners  of  certain  premises 
forming,  bounding,  and  abutting  on  Wandsworth 
Bridge-road.  The  respondents,  the  Vestry  of  the 
Parish  of  Fulham.  were  the  successors  of  the  Fulham 
District  Board  of  Works  by  virtue  of  section  3  of  the 
Metropolis  Management  Amendment  Act,  1885. 

Wandsworth  Bridffe-road,  which  formed  a  means 
of  approach  to  Wandsworth  Bridge  on  the  north  side, 
was  made  by  the  Wandsworth  Bridge  Co.  in  1873  in 
pursuance  of  an  Act  of  Parliament  passed  in  1864,  by 
which  it  was  provided  that  the  road  when  completed 
should  be  a  public  highway  and  one  of  the  parish 
highways  of  Fulham,  and  repairable  in  like  manner 
as  any  other  highway  of  that  parish  from  time  to  time 
should  be  repairable. 

For  some  time  tiie  district  board  refused  to  take 
over  the  maintenance  and  repair  of  the  road,  on  the 
ground  that  it  was  inefficiency  made,  but,  after  pro- 
longed negotiations  and  litigation  between  the 
company  and  the  district  board,  an  agreement  was 
arrived  at  in  September,  1876,  whereby  the  district 
board  agreed,  in  consideration  of  the  sum  of  £1,750 
paid  by  the  company  to  them,  to  put  the  road  in 
repair  and  thenceforth  undertake  the  liability  of 
i^airing  it. 

In  1877  the  district  board  made  up  the  carriage- 
way of  the  road  with  flints  rolled  in  over  a  f  oundatu>n 

(a.)  Beported  by  F.  G.  Buoksb,  Esq.,  Barrister- 

at-Law. 


of  hard  core.  No  channelling  or  kerbing  wis  done, 
neither  was  anything  done  in  tiie  way  ^  repairing 
the  footways. 

The  magistrate  found  that  except  for  flie  omitted 
channelling  and  kerbing  the  carriage-way  was  mads 
up  and  repaired  in  a  permanent  manner,  and  in  the 
same  mode  and  to  the  same  extent  as  new  streets  with 
a  similar  amount  of  traffic  were  dealt  with  at  tiiat 
period  under  section  105  of  the  Metropolis  Manage- 
ment Act,  1855.  There  were  no  buildings  upon  the 
land  adjoining  the  road  until  the  year  1890.  In  tiiat 
year  houses  were  erected  on  the  east  side.  In  1895 
and  1896  houses  were  buflt  on  the  west  side. 

In  1897  the  vestry  passed  a  resolution  that  the 
Wandsworth  Bridge-road,  being  a  new  street,  ahoold 
be  paved  under  the  provisions  of  the  MetropoliB 
Mimagement  Acts,  1855  and  1862,  and  that  the 
estimated  expenses  of  the  pavii^  works  should  be 
apportioned  upon  the  owners  of  the  houses  and  lands 
abutting  upon  the  street  The  sums  appcirtioned  upon 
the  appellants  were  sums  of  £55i,  £968,  and  £248. 
The  appellants  having  made  default  in  payment, 
summonses  were  taken  out  by  the  vestry. 

The  magistrate  found  that  the  road  was  not  in  1877 
a  new  street  within  the  meaning  of  section  105  of  the 
Metropolis  Management  Act,  1885,  and  section  77  of 
the  Metropolis  Management  Act,  1862,  and  that  it 
bf^came  a  new  street  for  the  first  time  after  tht 
erection  of  houses  therein,  and  was  a  new  streel 
within  the  meaning  of  the  Acts  when  the  resolution  of 
the  vestry  was  passed.  He  accordingly  held  that  the 
appellants  were  liable  to  pay  to  the  vestry  the  suon 
demanded. 

The  Divisional  Court  affirmed  the  decision  of  the 
magistrate  (see  ante,  p.  9). 

The  appellants  appealed. 

Macmorran,  Q.C.,  and  B.  Cunningham  Glen,  for  the 
appellants. 

Macaskie,  for  the  respondents. 

A.  L.  Smith,  L.J.— The  appellants  contend  tiiat 
this  road  was  a  '* new  street"  witiiin  the  inotv»»ing  of 
the  Act  in  1877,  though  no  house  had  then  been  boat 
on  either  side  of  it.  The  vestry  contend  that  it  was 
then  a  highway,  but  not  a  street,  and  that  it  became 
a  street  for  the  first  time  when  it  was  converted  into 
what  is  popularly  known  as  a  street  by  the  building 
of  houses.  The  magistrate  has  found  as  a  faet  that  it 
was  not  a  street  until  the  houses  were  boilL  Ths 
appellants  say  tiiat  that  is  wronff,  because  a  road  may 
be  a  street  within  the  meaning  ox  the  Act,  althooj^  not 
a  single  building  has  been  erected  on  either  side  of  it 
But  section  105  of  the  Metropolis  Management  Act, 
1855,  which  is  the  charging  section,  clearly  contem- 
plates the  existence  of  houses  by  the  side  of  the 
road,  which  is  to  constitute  a  new  street.  It  begiiM 
by  speaking  of  *'  the  owners  of  the  houses  fonmog 
the  greater  part  of  any  new  street,"  and  the  penom 
who  are  to  pay  the  expenses  of  paving  the  new  sbeet 
are  described  as  *'  the  owners  of  the  houses  forming 
such  street."  In  my  opinion'the  interpretation  olanse, 
section  250,  which  makes  "  street "  indnde  any  high- 
way except  the  carriage-way  of  a  tumpto  rnd, 
does  not  cut  down  the  popular  meaning  of  the 
word  "  street."  In  Robinson  v.  Local  Board  of  Bmiat- 
Eecles,  32  W.  B.  249,  8  App.  Cas.  798,  Lord  MboiM, 
dealing  with  the  ramilar  inteipretation  of  "  street  ** 
in  the  Public  Health  Act,  1875,  said:  "An 
interpretation  clause  of  this  kind  is  not  meant  to 
prevent  the  word  receiving  its  ordinary,  popular,  and 
natural  sense  whenever  that  would  be  properly 
applicable;  but  to  enable  the  word  as  used  in  the 
Act,  when  there  is  nothing  in  tiie  context  or  the 
subject-matter  to  the  contrary,  to  be  e^ypHed  to  sobm 
things  to  which  it  would  not  oxdinazfljTO  ai|yplkabla 


toL  XLVIL 


[llftj  6,1689.] 


ri\ 


WEEKLY  REPORTER. 


429 


CouKT  OF  Appeal. 


Allen  v.  Ybstby  of  Fulham.—Davibb  v.  Pahry. 


High  Court. 


I  look  ui)on  this  porttoa  of  the  interpretatioa  olause 
g%  meaning  neither  more  nor  less  than  this,  that  the 
profisions  contained  in  the  Aot  as  to  streets,  whether 
new  streets  or  old  streets,  shall,  nolees  there  be  some- 
thiDg  in  the  subject-matter  and  the  context  to  the 
ooDtrary,  be  read  as  applicable  to  these  different 
things.  It  is  perfectly  consistent  with  that,  that 
they  shonld  be  read  as  applicable,  and  should  be 
ipj^ied,  to  those  things  to  which  they  in  their 
D^oral  sense  apply,  and  which  do  not  require 
toy  interpretation  dause  to  bring  them  in  ; 
md  in  the  natural  and  popular  sense  of  tiiie  word 
'itreet,'  or  the  words  'new  street,'  I  should 
eertainly  understand  a  roadway  with  buildings  on 
Mch  side  (it  is  not  necessary  to  say  how  Ux  they 
moat  or  may  be  continuous  or  discontinuous) ;  and 
by  *  new  street '  a  place  which  before  had  not  that 
charaoter,  but  which,  by  the  oonstruotion  of  buildiog^ 
OD  each  aide,  or  possibly  on  one  side,  has  acquired  it*' 
Bat  then  the  appellants  rely  on  section  77  of  the 
Metropolis  Management  Act,  1862,  which  brings  in 
the  owners  of  land  abutting  on  a  new  street,  and 
makes  them  liable  to  contribute  to  paviug  expenses  as 
wdl  as  the  owners  of  houses.  I  think  the  object  of 
that  was  this :  Before  the  Aot  of  1862,  where  a  street 
became  pageable  which  had  houses  alongside  it,  and 
also  at  interrals  pieces  of  vaeant  land  on  which 
bonsee  had  not  been  built,  the  owners  of  the  houses 
bad  to  pay  the  whole  of  the  expenses,  and  the  owners 
of  the  Taoant  land  paid  nothing ;  and  this  section  was 
paned  to  make  them  liable  to  contribute. 

I  entirely  agree  with  what  was  said  by  Wright,  J., 
in  Vedry  of  8t.  Mary,  BaUeraea  ▼.  Palmert  46  W.  B. 
110,  [1897]  1  Q.  B.  220 :  '<  When  section  105  is  oaze- 
folly  looked  at,  it  is  obrious  that  it  not  merely  begins 
hy  treating  houses  as  the  essence  of  what  is  a  street 
for  the  purposes  of  the  section,  but  later  on  it  goes 
on  to  use  this  expresaion :  '  And  the  owners  of  the 
bouses  forming  such  street  shall  on  demand  pay  to 
such  Testry  or  board  the  amount  of  the  estimated 
expenses.'  Glearl^r  when  that  section  was  passed  the 
Legislature  was  tlunking  of  a  street  composed  wholly 
or  partially  of  houses ;  and  I  should  say  that  the 
question  whether  there  was  a  sufficient  number  of 
houses  to  make  a  road  a  street  for  the  purposes  of 
that  Act  would  be  a  question  of  fact  for  the 
magistrate." 

I  think  the  judgment  of  the  IHrisional  Court  is 
light.  This  road  was  not  a  new  street  in  1877,  and 
the  magistrate  has  found  that  it  did  not  become  a 
new  street  till  houses  were  erected.  The  Testry, 
therefore,  were  entitled  to  pave  it  as  a  new  street 
and  charge  the  expenses  on  the  frontagers. 

Collins  and  Bomeb,  Ij.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  Walter  M,  Willcotks. 

Solioitor  for  the  respondents,  T.  Blanco  White. 


Ktfll  <Kourt  of  9u0tia. 

W?J:)  Deo.  9,  10;  Feb.  3.  4. 

Dayibs  v.  Parry,  (a.) 

Administration — Creditor's  action — Bight  of  retainer — 
Decree  for  administration — Form  of  administration 
hand. 


-(a.)  Beported  by  Balboh  B.  Phillpotts,  Esq. 

BaiTist^-i^t-L»w. 


Tfie  form  of  a  creditor's  administration  bond  as  now 
tued  still  permits  a  creditor  who  has  taken  out  letters  of 
administration  to  retain  his  own  debtt  even  out  of  assets 
come  to  his  hands  after  a  decree  for  administration 
obtained  by  other  creditors, 
Nnnn  v.  Barlow  (1824),  1  Sim,  A  St.  6SS,  followed, 
Jones  V.  Evans  (1876),  24  W.  B  778,  2  Ch  D,  420, 
distinguished. 

Adjourned  summons. 

The  chief  question  in  this  summons  was  whether 
the  present  form  of  administration  bood  as  now  used, 
after  the  decision  in  In  the  Goods  of  Brackenburyy 
26  W.  B.  698,  2  P.  D.  272,  deprived  an  administrator 
of  his  right  of  retainer. 

Thomas  Parry,  a  solioitor,  died  intestate  in 
November,  1862,  and  letters  of  administration  to  his 
estate  were  granted  to  his  widow  Mary  Pdrry  on  the 
11th  of  December,  1862. 

On  the  20th  of  December,  1862,  the  usual  decree 
was  made  for  the  administration  of  the  real  and 
personal  estate  of  Thomas  Parry  in  this  action,  which 
was  an  administration  suit  brought  by  certain  of  his 
creditors. 

In  January,  1867,  the  chief  derk  certified  that  a 
sum  of  £405  was  owing  to  the  estate  of  the  deceased 
for  taxed  costj  in  a  suit  of  Tardrew  v.  Howell,  9 
W.  B.  296,  for  payment  of  which  there  was  no  fund 
available  until  after  the  death  of  one  EEannah  Howell ; 
and  he  also  found  that  among  other  creditors  of  the 
deceased,  one  William  Bonville  was  a  simple  creditor 
for  £136 

Thomas  Parry's  estate  proved  insufficient  to  pay 
all  the  debts,  and  William  Bonville  only  received 
£58.  William  Bonville  died  in  1872,  and  his  son, 
William  Bonville  the  younger  as  sole  executor,  proved 
his  will. 

The  widow  Mary  Parry  died  intestate  in  1890,  and 
in  July,  1897,  letters  of  administration  de  bonis  non 
of  the  personal  estate  and  effects  of  the  said  Thomas 
Parry  were  granted  to  the  said  William  Bonville  the 
vounger  ss  a  creditor,  and  he  executed  the  usual 
bond  of  a  creditor  on  taking  administration. 

On  the  said  Hannah  Howell's  death  a  sum  of  £257 
was,  by  an  order  in  Tardrew  v.  Howell  made  in 
February,  1898,  directed  to  be  paid  to  William 
Bonville  the  younger,  as  the  legal  personal  repre- 
sentative of  Thomas  Parry,  on  accoimt  of  the  said  debt 
of  £405  for  costs. 

William  Bonville  alleged  that  with  arrears  of 
interest  and  the  unpaid  balance,  the  amount  owine  to 
his  father's  estate  in  respect  of  the  said  debt  of  £136 
was  £182,  and  he  now  applied  by  summons  for  a 
dedaration  that  as  adoiinistrator  de  bonis  non  of  the 
personal  estate  of  the  intestate  the  said  Thomas  Parry 
deceased,  he  had  a  right  to  retain  the  said  sum  of  £182 
in  discharge  of  the  debt  owing  to  him  by  the  said  de- 
ceased, out  of  the  said  sum  £257,  moneys  come  to  his 
hands  as  legal  personal  representative  of  the  said 
Thomas  Parry  deceased,  with  a  further  sum  of  £25  on 
account  of  costs,  and  that  he  might  be  at  liberty  to 
pay  into  court  the  balance  of  the  said  sum  of  £257  to 
the  credit  of  this  action. 

Farwell,  Q.C,  and  Douglas,  for  the  administrator. — » 
An  administrator  has  the  right  to  retain  his  own 
debt,  and  he  cannot  be  said  to  be  "  unduly  preferring 
his  own  debt "  within  the  meaning  of  the  words  in 
the  administration  bond,  when  he  retains  it  in  the 
manner  allowed  by  law.  Nunn  v.  Barlow ^  1  Sim.  &  St. 
588,  is  precisely  in  point. 


Neville,  Q.G.f  and  Elgood,  contra. — ^The  case  of  In 
the  Goods  of  Brackenbury,  in  consequence  of  whidi  the 
adminiatration  bond  was  settied  in  its  present  form, 
shows  that  the  bond  if  intended  to  exdnde  tiie  ad« 
ministrator's  li^ht  of  retainer, 
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BOMSB,  J. — ^There  is  do  doubt  that  the  qnestion 
raised  here  is  a  very  important  one ;  but  I  do  not 
see  how  I  can  refuse  to  allow  the  right  of  retainer 
olaimed  by  the  administrator.  It  is  nettled  law,  by 
decisions  which  I  cannot  review,  that  an  administrator 
has  a  right  of  retaining  out  of  the  Ipgal  assets  a  debt 
due  to  himself  as  trustee,  although  there  mav  be 
other  creditors,  and  the  estate  be  insolvent.  It  is 
also  settled  that  an  administrator  can  do  that,  even 
though-  there  has  been  a  decree  for  administration, 
and  even  though  the  debt  which  he  claims  to  retain 
has  been  proved  in  the  administration  ao<aon.  I  may 
refer,  in  support  of  that  last  proposition,  to  the  case 
of  Nunn  v.  Barlow,  1  Sim.  &  St.  688.  That  case 
having  been  decided  so  long  Hgo,  I  certainly  cannot 
review  it.  It  was  argued  before  me,  or  rather  sug- 
gested, that  the  case  of  Jones  v.  Evans,  24  W.  B. 
778,  2  Oh.  D.  420,  threw  doubt  on  that  case,  or 
showed  that  that  case  ought  not  to  be  followed. 
But  the  case  of  Jones  ▼.  Evans,  which  came  before 
Hall,  y.C,  was  perfectly  distinct.  There  the 
executrix  who  claimed  the  right  of  retainer  did  not 

Xesent  a  dead  creditor  who  had  proved  in  the 
inistration  action  against  the  testatrix's  estate, 
but  was  a  mere  legatee  under  that  creditors*  will, 
and  nothing  more.  Of  course  as  legatee  that  executrix 
had  DO  right  to  retain  that  debt,  and  it  was  so  held. 
That  case  did  not,  in  my  opinion,  differ  from  or  throw 
doubt  on  Nunn  v.  Barlow,  to  which  I  have  already 
referred.  So  far,  therefore,  as  this  court  is  concerned 
there  would  appear  to  be  no  answer  to  the  claim  of 
this  administrator  to  retain  this  debt.  What  I  desire 
to  point  out  is  that  I  wish  the  law  was  not  so,  but 
that  being  the  law  I  mu^t  follow  it. 

That  raises  a  very  important  question  indeed  as 
to  ^e  form  of  the  bond  which  was  entered  into 
by  the  creditor  when  he  obtained  letters  of  ad- 
ministration de  bonis  nxm ;  it  is  said  that  this  bond 
depriyes  him  of  his  right  of  retainer,  and  it  is  said 
that  I  ought  to  construe  that  bond  with  reference 
to  the  special  facts  of  this  case — ^namely,  that  there 
had  been  an  administration  decree  and  a  proof  of 
debts  in  the  administration.  I  cannot  do  that.  This 
bond  in  in  common  form  ;  there  is  nothing  on  the  f aoe 
of  it  to  show  that  it  was  entered  into  with  reference 
to  this  particular  estate.  How  can  I  construe  this 
bond  with  reference  to  the  special  ciroumstances  of 
this  case  in  one  way,  and  when  that  same  bond  comes 
before  me  in  another  case  say  that  I  ought  to  plaoe  a 
differeot  interpretation  on  it.  I  must  put  upon  this 
bond  the  proper  interpretation,  regu^ess  of  ^e 
special  oiroumstanoes  of  this  case,  li^en  I  look  at  it, 
it  may  well  be  that  when  the  first  bond  was  settled  it 
may  have  been  the  object  of  those  who  framed  it  to 
exclude  the  rieht  of  retainer.  I  say  that,  having 
regard  to  the  observation  of  Sir  James  Hannen  in  the 
case  of  In  the  Ooods  of  Brackenhury,  to  which  my 
attention  has  been  called,  whatever  the  intention 
was  I  can  only  look  at  the  words  of  the  bond,  and 
unless  I  can  gather  that  intention  from  the  words  of 
the  bond,  I  cannot  regard  it. 

Now  I  will  look  at  the  bond,  and  one  of  the 
conditions  of  the  bond  is  that  the  administrator  shall 
**  well  and  truly  administer  according  to  law  (that  is 
to  say)  do  pay  all  and  singular  the  d^ts  which  he  (the 
intestate)  did  owe  at  his  decease  in  a  due  course  of  ad- 
minibtration  rateably  and  proper tionably,  and  accord- 
ing to  the  priority  required  by  law.''  I  pause  there 
before  construing  the  following  words  to  consider  what 
that  means.  If  the  words  I  have  read  stood  alone,  it 
might  well  be  that  the  administrator  might  find 
himself  in  this  unpleasant  position — ^he  might  have 
ample  assets,  and  he  might  have  an  undoubted 
creditor  of  the  intestate  coming  to  him  and  saying, 
"  Please  pay  my  debt  out  of  the  assets  you  have  in 


hand."  The  administrator  might  know  notfaioK 
whatever  of  the  existence  of  any  other  debts,  sod 
might  have  e^ery  reason  to  believe  the  estate  solfeat 
Would  it  b<^  right  that,  because  of  these  words,  he 
should  be  made  liable  for  paying  this  debt  oat  of  the 
assets,  in  the  event  of  subs-quent  debts  of  whiehhe 
had  no  notice  turntug  up  ?  And  affain,  ought  he  to 
be  considered  as  >'aving  Inroken  his  bond  beoaasa  he 
did  not  pay  all  the  debts  rateably  and  in  proportion  ? 
That  would  be  a  strange  position  in  wmoh  to  plaoe 
an  administrator,  and  it  would  be  curious  to  see  irfist 
the  liability  was.  If  an  admmistrator  ought  to  be  held 
eutttled  when  he  has  ample  assets,  and  knows  of  the 
exi^tvnoe  of  no  other  debts,  to  pay  the  dabts  he 
does  know  of,  be  ought  to  be  allowed  to  do 
so;  and,  if  be  may  pay  other  d^yti,  why  may 
be  not  pay  his  own.  I  do  not  tnink  it  wu 
ever  intended  to  place  an  adoiinistrator  in  this 
difficult  position;  but  the  bond  might  have  besn 
so  construed  if  the  words  stopped  at  the  ^soe  I 
broke  off.  But  the  words  do  not  stop  there.  I  think 
I  have  shown  a  very  good  reason  why  they  should 
not ;  everything  preceding  is  governed,  in  my  opinion, 
by  the  following  words :  '*  And  according  to  the 
priority  required  by  law  and  not  unduly  preferring 
his  own  debt  or  the  debts  of  any  other  of  the 
creditors  of  the  said  deceased  by  reason  of  hii  heinr 
an  administrator  as  aforesaid."  It  is  oontemplabea 
that  there  may  be  circumstances  in  a  particalsr  oass 
which  ought  to  be  considered.  Therefore  very 
properly  tMs  bond  gives  him  the  poww  of  pnfening, 
so  long  as  he  does  not  do  it  unduly,  what  dosi 
"  undiuy  "  mean  P  How  can  I  hold  that  an  adminti- 
trator  has  not  a  right  in  a  proper  case,  out  of  ths 
legtid  assets  to  retain  a  debt  due  to  himself  si  i 
trustee.  I  cannot  hold  it.  It  is  not  "  unduly  pra- 
f  f  rriDg  "  this  debt.  Indeed,  if  as  trustee  he  le^qwnts 
a  creditor,  he  is  compellable  at  the  iostaooa  of  his 
cestui  que  trust  to  enforce  his  rights.  How  can  I  hold 
that  an  administrator  is  undiuy  preferring  his  own 
debt  when  the  law  says  that  he  may  retain  naymsnt 
of  it.  I  do  not  see  my  way  so  to  hold,  and  for  ths 
rcMons  given  I  hold  that  the  true  oonstrootion  of  this 
bond  still  leavtM  it  open  to  the  administrator  to  retsia 
hid  own  debt  so  Ions  as  the  law  allows  him  this  right 
of  retainer,  and  so  long  as  he  is  not  in  that  Mpeot 
acting  unduly.  For  these  reasons  I  hold  that  the 
administrator  is  entitled  to  retain  his  debt  in  aooord- 
ance  with  this  summons,  and  he  will  be  at  liberty  to 
pay  the  balance  into  oourt.  Both  parties  will  bs 
allowed  their  costs. 

Solicitors,  Berkeley,   Cakott,   Holloway,  A   Twdcr; 
Shirley  Wodmer,  for  C7.  E.  Morris,  OarmsftheiL 
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dozens-Hardy,  J. ) 
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NUTT  V,  Easton.  (a.) 

Mortgage — Power  of  sale — Duty  of  morigagtt  eaoemmiiif 
— Purchcise  of  mortgaged  property  by  solieUar  ofw/xir 
gagee — Private  contract —  Validity  if  sale* 

The  executrix  of  a  mortgagee,  some  months  after  itf 
death,  sold  the  property,  which  was  reversionary,  > 
the  power  of  side  in  the  mortgage,  to  E,,  who  had 
as  solicitor  for  the  mortgagee  in  regard  to  the 
and  in  regard  to  certain  negotiaHons  for  teiUiag  tk 
property  and  in  proving  the  mortgagee's  wHL  Netioe  of 
the  sale  was  given  to  N.,  the  owner  of  the  eqmty  ^ 
redemption,    N.  thereupon  asserted  that  he  was  esiHtd 

(a.)  Beported  by  J.  F.  Wauht,  Esq.,  Banister-at- 

Law, 
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to  the  ftroperty,  but  took  no  step  until,  more  than  nine 
years  afterwards,  the  reversion  fell  into  possession*  He 
then  brought  an  action  against  the  execuif»rs  of  E.  to 
redeem  the  mortgage  and  to  have  the  property  assigned  to 
him  on  payment  of  what  was  due  for  principal,  interest, 
and  costs. 

Held,  that,  the  sale  being  bond  fide  and  a  sufficient 
price  having  been  paid,  there  was  no  ground  for  saying 
the  transaction  was  null  and  void,  and,  assuming  that  it 
was  voidable,  there  was  no  ground  of  which  the  plaintiff 
anUd  avail  himself  for  avoiding  it. 

The  rules  for  a  mortgagee  exercising  his  power  of  sale 
hid  doum  in  Fairsr  v.  Farrars  (limitea),  37  W,  B, 
196,  40  Ch,  D.  396,  and  in  Kennedy  v.  De  Tirafford,  45 
W,  B,  671,  [1897]  A.  C,  180,  considered  and  applied. 

Action. 

In  this  action  it  was  songht  to  set  aside  a  sale  by  a 
mortgagpe  of  a  contingent  reyersionary  interest  in 
itmk  (with  a  policy)  under  the  power  of  sale  con- 
tuii(d  in  the  muitgage  deed,  as  against  the  plaintifF, 
vho  had  purchaned  the  mortgagor's  equity  of  re- 
demption ;  and  to  have  it  declared  that  an  indenture 
dated  the  24th  of  JanuMry,  1888,  purporting  to  be  the 
eoDTeyance  on  Fale  of  the  said  property,  ought  to 
stand  as  a  M  curity  only  for  the  amount  of  the  mort- 
gage principal  with  interest  thereon  from  the  24th  of 
Janoary,  1888,  and  for  the  policy  premiums. 

By  a  deed  of  the  16th  of  May,  1884,  made  between 
W.  E.  Boyou  of  the  one  part  and  B.  H.  Matthews  of 
the  other  part,  in  consideration  of  £150  advanced  by 
Matthews  to  Royou,  Boyou  assigned  to  Matthews 
both  a  contingent  reversionary  legacy  invested  in 
stock  subject  to  the  life  interests  of  Boyou's  father 
and  mother  and  to  the  contingency  of  Boyou's 
death  in  the  lifetime  of  his  father,  and  also  a  policy, 
sahject,  as  to  both  the  premises,  to  redemption 
on  payment  of  £150  and  interest  thereon  at  8  per 
omt.  per  annum ;  and  the  said  deed  contained  an 
absolute  power  of  sale  of  the  premises  and  a  pur- 
chaser's protection  clause. 

By  deed  of  the  9th  of  October,  1886,  made  between 
Boyou  of  the  one  patt  and  the  plaintiff  of  the  other 
part,  in  consideration  of  £15  paid  by  the  plaintiff  to 
Boyou,  Boyou  asaigned  his  equity  of  redemption  of 
the  said  mortgaged  property  to  the  plaintiff  absolutely, 
and  notice  in  writing  of  this  asaigument  was  shortly 
afterwards  given  to  Matthews. 

Boyou  having  made  default  in  payment  of  two 
quarters'  interesr,  Matthews  sued  him  and  on  the  25th 
ui  January,  1887,  recovered  judgment  against  him 
for  the  principal  and  two  quarters'  interest  at  8  per 
oent.  On  the  14th  of  Apnl,  1887,  the  mortgagt-d 
property  was  offered  for  sale  on  behalf  of  Matthews 
at  the  mait,  but  was  not  sold.  On  the  9  th  of 
August,  1887,  Matthews  died  leaving  his  widow  sole 
executrix. 

Easton,  who  had  acted  as  solicitor  for  Matthews  in 
the  mortgage,  and  action,  and  abortive  sale  at  the 
mart^  acted  as  solicitor  for  the  executrix  in  proving  his 
wilL  The  plaintiff  had  been  asked  by  Easton  to  take 
over  the  mortgage  security  in  December,  1886,  but 
took  no  step.  &8ton,  bein^  pressed  by  Mrs.  Matthews 
to  find  a  purchaMr  and  bemg  imable  to  do  so,  at  last 
agreed  to  buy  for  £180,  the  amount  due  to  the 
mortgagee  for  principal,  interest,  and  costs.  By 
deed,  datrd  the  24th  of  January,  1888,  between  Mrs. 
Matthews  of  the  one  part  and  Ea.iton  of  the  other 
part,  in  oonsideration  of  £180  paid  to  her  by  Easton, 
Mrs.  Matthews,  iu  exercise  of  the  power  of  sale  con- 
tained in  the  mortgage  of  the  Idth  of  May,  1884, 
aa^gned  to  Easton  the  mortgaged  property,  subj«ct 
to  the  said  life  interests  and  contingency  free  from 
all  equity  of  ledemptaon ;  and  notice  in  writing  of  this 

dgnment  was  shortly  afterwards  given  to  the  plain- 


tiff, n  ho  wrote  to  Easton  complaining  of  what  had 
beeno  done,  and  asserted  that  he  was  Mvised  that  he 
was  entitled  to  the  property,  but  t'^ok  no  step.  On 
the  5th  of  February,  1895,  Easton  died. 

On  the  4th  of  April,  1897,  the  reversionary  interest 
fell  into  possession  on  the  death  of  the  survivor  of  the 
life  tenants.  On  the  17th  of  Deoembpr,  1897,  the 
piaiutiff  issued  the  writ  in  the  above  aotiou. 

Eve,  Q,C,,  and  Johnston  Edwards,  for  the  plaintiff  — 
As  against  the  mortgagor,  in  whose  ahoas  Nuct  stands, 
a  purchase  by  the  solicitor  of  the  mortgagee  cannot 
be  sustained :  Martinson  v.  Clowes,  30  W.  R  795,  21 
Ch.  D.  857,  at  p.  860;  aee  also  Whitcitnb  v.  Minchin, 
5  Madd.  91 ;  lownes  v.  Orazebrook,  3  Mer.  200,  at 
p.  207 — [Cozbns-Habdy.  J.— The  purchaser  there 
was  a  mere  nominee  of  the  vendor.] ;  Farrar  v. 
Farrars  {Limited),  37  W.  B.  196.  40  Oh.  D.  395.  In 
Lawrance  v.  Galsworthy,  3  Jur.  N.  S.  1049,  6 
W.  B.  Oh.  Dig.  47,  55,  the  solicitor  of  the  mortmree 
vendor,  who  as  such  solicitor  had  the  policy  in  his 
possession,  bought  at  the  sale  by  auction,  and  Stuart, 
Y.G.,  treated  the  sale  as  wholly  invalid,  and  where  the 
sale  is  by  private  contract  the  same  rule  applies. 
[CozENS-ELAJa)Y,  J.,  referred  to  the  dicta  in  In  re 
Bloye*s  Trusts,  1  Mac.  &  G.  488,  at  p.  494.]  The  prin- 
ciple is  that  the  mortgagor  is  eutitled  to  call  on  the 
mortgagee  so  to  conduct  a  sale  uuder  the  power  of  sale 
as  to  get  a  leasonable  price,  and  a  sale  to  a  man*s  own 
agent  is  inconsistent  with  tbu  priuotple,  and  therefore 
invalid:  Orme  v.  Wright,  3  Jur.  972;  see  alao 
Marriott  v.  Anchor  Beversionary  Co,,  9  W.  B.  726, 
[Cozens-Haildy,  J.,  referred  to  Warner  v.  Jacob, 
30  W.  B.  731,  20  Ch.  D.  220.]  Nobody  is  pr€iiadio«jd 
by  the  delay  in  paying  off,  and  it  makes  no  diffBreuoe. 

Astbwry,  Q,C,,C,A,  Bumell,  Q,G,,  aiid  Lewin,  for  the 
defi«ndant8. — Assuming  everything  in  favour  of  the 
plaintiff,  he  has  stood  aside  for  ten  ^earn  with  full 
knowledLge  of  the  circumstances  and  his  rights,  and  is 
barred  by  his  delay.  Downes  v.  Orazebrook  was  quite 
a  different  case,  and  there  was  no  question  of  laches 
there.  Easton  was  not  Mrs.  Matthew's  solicitor  in 
tbe  matter  of  the  sale  when  he  bought.  If  the  trans- 
action is  band  fide,  as  is  admitted.  Easton  did  not 
buy  as  her  agent.  Kennedy  v.  De  Trafford,  45  W.  B. 
671,  [1897]  A.  0.  180,  shows  that  Orme  ▼.  WHght  is 
not  law.  The  solicitor  acting  for  the  vendor  at  the 
time  of  and  in  the  purchase — that  is,  as  the  vendor's 
agent  for  sale— cannot  buy  on  the  oooimon  law  rule  of 
principal  and  agent.  Martinson  v.  Clowes  goes  beyond 
the  earlier  cases.  It  is  impossible  to  say  that  the 
transaction  here  was  not  a  sale.  It  was  intended  to 
be,  and  was  a  sala  Therefore  the  plaintiff  only  relies 
on  an  equity.    How,  then,  can  he  succeed  ? 

They  also  cited  Beckford  v.  Wade,  17  Ves.  87 ;  Olegg 
V.  Edmondsan,  8  De  G.  M.  &  G.  787,  5  W.  B.  Ch.  Dig. 
60 ;  Levy  v.  Stogdon,  [1899]  1  Ch.  5 ;  and  Knight  v. 
Bowyer,  6  W.  B.  565,  668. 

Eve,  in  reply. — Easton  had  notice  that  there  had 
been  no  exerdae  of  the  power  of  sale  in  the  plaintiff's 
view.  The  plaintiff  could  therefore  redeem,  as,  and 
when  he  plcMcd,  in  virtue  of  the  relation  of  miortgagor 
and  mortgagee  subsisting  between  htm  and  Easton, 
and  was  not  bound  to  elect  at  any  particular  time 
whether  he  would  do  so  or  not. 

Cozens -Habdy,  J. — In  my  opinion  the  plaintiff 
has  failed  to  prove  his  case.  From  an  early  stage  I 
have  thought  that  the  case  depended  on  a  question  of 
law.  There  was  a  time  when  a  mortgagee  selling 
imder  his  power  of  sale  was  thooffht  and  said  to  be 
a  trustee  for  sale  subject  to  all  tne  obligations  and 
disabilities  of  such  a  trustee.  It  was  said  that  he 
must  sell  for  the  best  price ;  that  anyone  who  acted 
as  his  agent  could  not  buy  for  himself  ^that  is,  bene* 
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floially,  from  him.     Bat  all  depends  on  the  question, 
Is  the  mortgagee  to  be  regarded  as  a  trustee  P    If  he 
is  not  a  trustee,  it  is  difficult  to  see  how  a  transaction 
between  a  mortgagee  selling  under  his  power  and 
his  solicitor  can  be  opened  at  the  instance  of  the 
mortgagor.    I  am  happily  relieved  by  the  authorities 
from  dedding  the  point.    It  was  bud  down  by  the 
Court  of  Appeal  in  Farrar    v.  Farram  {Limited): 
"  A  mortgagee  with  a  power  of  sale,  though  often 
called  a  trustee,  is  in  a  very  different  position  from  a 
trustee  for  sale.    A  mortgagee  is  under  obligations 
to  the  mort^ntgor,  but  he  has  rights  of  his  own  which 
he  is  entitl^  to  exercise  adversely  to  the  mortgagor. 
A  trustee  for  sale  has  no  business  to  place  himself  in 
such  a  position  as  to  give  rise  to  a  conflict  of  interest 
and  duty.     But  every  mortgage  confers  upon  the 
mortgagee  the  riffht  to  realize  his  security  and  to 
find  a  purchaser  if  he  can,  and  if  in  exercise  of  his 
power  he  acts  bond  fide  and  takes  reasonable  precau- 
tions to  obtain  a  proper  price,  the  mortgagor  has  no 
redress,  even  although  more  miffht  have  been  obtained 
for  the  property  if  the  sale  had  been  postponed," 
37  W.  B.  196,  40  Ch.  D.  395,  pp.  410,  411 ;  and  again 
more  strongly  and  mnre  dearly,  if  possible,  by  the 
House  of  Lords  in  Kennedy  v.  de  Traffordi    *'If  a 
mortgagee,  in  exercising  his  power  of  sale  exercises 
it  in  ffood  faith  without  any  intention  of  dealing 
unfair^  by  his  mortgaffors  it  would  be  very  difficult 
indeed,  if  not  impossible,  to  establish  that  he  had 
been  guilty  of  any  breach  of  duty  towards  the  mort- 
gagor.     .      .      .      It   is   very   difficult   to   defioe 
exhaasfcively  all  that  would  be  included  in  the  words 
'  good  faith,'  but  I  think  it  would  be  unreasonable  to 
require  the  mortgagee  to  do  more  than  exerdse  his 
power  of  sale  in  that  fashion,"  45  W.  B.  671,  [1897] 
A.  C.  180,  p.  185,  per  Lord  Herschell ;  *'  If  a  mort- 
gagee selling  under  a  power  of  sale  in  his  mortgage 
takes  pains  to  comply  with  the  provisions  of  that 
power  and  acts  in  good  faith,    I  do  not  think  his 
conduct  in  regard  to  the  sale    can  be  impeached," 
p.  192,  per  Lord  Maonaghten. 

In  the  case  before  me  no  imputation  was  made  of 
bad  faith.  Am  I  to  treat  the  transaction  as  not 
amounting  to  a  sale  at  all  P  It  was  a  bond  fide  trans- 
action, and  a  suiHdent  price  was  paid,  and  there  is 
therefore  no  ground  for  saying  it  is  wholly  null  and 
void.  It  bears  no  resemblance  to  a  sale  by  a  person 
to  a  trustee  for  the  vendor,  which  is  no  sale  at  all. 

It  may  possibly  be  that  it  is  a  voidable  transaction. 
I  am  no^  however,  satisfied  that  Mrs.  Matthews 
could  have  avoided  it,  and  fail  to  see  any  ground  of 
which  the  plaintiff  can  avail  himself,  who  has  never 
stood  in  the  position  of  a  client  to  Baston.  This  is 
enough  to  dedde  the  case,  but  I  ought  to  add  that  I 
am  not  satisfied  that  Easton  ever  was  solidtor  acting 
in  the  matter  of  the  sale  of  this  property  for  some 
considerable  time  prior  to  the  assignment  to  him. 
The  droumstances  were  known  to  the  plaintiff  in 
January  or  February,  1888,  and  according  to  his  own 
story  he  then  took  advice.  Knowing,  therefore,  the 
facts  and  his  rights,  he  deliberately  stands  by  for  ten 
years.  This  being  so,  no  authority  is  necessary  to 
show  that  a  court  of  equity  will  not  assist  him  after 
such  an  interval.    I  dismiss  the  action  with  oosts. 

Judgment  for  the  defendants* 

Solidtors,  NM ;  Easton  dt  CargilL 
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Jan.  23 ;  Msrdi  29. 


(Wright,  J, 

In  re  Bhoades. 
Ex  parte  L.  BHOADBa.  (a.) 

Bankruptcy  —  Insolvent  estate  —  Adminisbntwh  — 
Executor* s  right  of  retainer — Bankruptcy  Act,  1883 
(46  A  47  Vict.  c.  52),  s.  125. 

The  executrix  of  an  insolvent  testator,  against  whom 
estate  an  order  for  administration  in  bariruptty  had 
been  made,  paid  over  to  the  nffidcd  receiver  all  such  aasdt 
of  her  testator  as  she  had  coUeeted,  in  ignoramce  a/her 
right  to  retain  the  amount  of  a  debt  due  to  her  from  tie 
tesUxtort  for  which  she  presented  a  proof.  On  discoveriag 
that  she  had  a  right  to  retainer  she  withdrew  her  pnof 
before  it  had  been  adjudicated  upon^  and  moved  for  o 
declaration  that  she  was  entitled  to  retain  the  amowd  rf 
the  debt  due  to  her. 

Held,  that  the  executrix  was  entitled  to  her  right  of 
retainer. 

Motion  by  the  executrix  of  G.  W.  Bhoa^let;  decesssd, 
for  a  dedaration  of  her  right  to  retain  out  of  ths 
assets  of  the  deceased  the  amount  of  a  debt  due  tok«r 
from  him. 

G.  W.  Bhoades  died  on  the  14th  of  April,  1898;  In 
widow  proved  his  will  as  executrix,  proceeded  to 
collect  his  assets,  and  paid  the  money  into  her  aoooast 
at  Glyn  &  Go.'s  bank.  UpNon  the  11th  of  July  shs 
recdved  notice  that  a  petition  had  been  presented 
for  the  administration  of  the  deceased's  estate  ia 
bankruptcy.  An  order  was  made  thereon,  and  fiie 
official  reodver  called  upon  her  to  hand  over  t^ 
amount  she  had  oolleoted,  whidi  then  stood  at  £89S. 

The  deceased  owed  Mrs.  Bhoades  £004,  but  she,  I 
bdng  ignorant  of  her  right  to  retain  her  debt,  pdi 
over  the  £895  to  the  offioml  reodver,  and  on  the  9tiiof| 
Auflnist  put  in  a  proof  for  her  debt. 

Discovering  soon  afterwards  that  she  had  a  rights 
retainer,  she  withdrew  her  proof  upon  the  15th  o( 
August,  and  applied  to  the  official  reodver  to 
nize  her  right  of  retainer.    On  his  xef  osal  she " 
the  present  motion. 

Reed,  Q.  C,  and  Rdt,  for  the  motion.^The  exscul 
having  paid  this  money  over  under  a  mistaike  of  lai 
the  court  is  entitled  to  deal  wit^  the  matter :  £k  | 
James,  Inre  Condon,  22W.B.937,L.  B.9Ch.  App.i 
Ex  parte  Simmonds,  In  re  Oamac,  34  W.  B.  421, 1^ 
Q.  B.  D.  308.    In  an  administration  suit  the  exe 
never  lost  his  right  of  retainer  by  payment  into 
or  to  a  receiver :  In  re  Harrison,  Latimer  v.  Harrit 
34  W.  B.  736,  32  Gh.  D.  395. 

Whinney,  for  the  official  reodver.— The  6x< 
has  no  right  of  retainer  save  so  long  as  ahe 
executrix,  and  the  effect  of  the  order  for  adu 
tion  in  baiJcruptoy  divests  the  property   from 
executrix  and  veets  it  in  the  tmstee.     She  di 
have  exercised  her  right  of  retainer  before  notioe 
petition,  or  at  least  declared  her  intention  of 
dsing  it :  In  re  Williams,  Ex  parte  Lewis^  8  M< 
65;  Inre  Gilbert,  46  W.  B.  351,  [1898]  I  Q  B.  281 


Meed,  Q.C.,  replied. 


Cur*  adv»  vmtL 


March  29.— Wriqht,  J.— G.  W.  Bhoades  died  ii 
solvent  on  the  14th  of  Amril,  1898.     His  will 
proved  on   the  29th   of   Jime   by  his  widow 
executrix,  who  was  a  oreditor  for  £604  Ss.  4d. 
proceeded  to  set  in  the  estate  and  paid  the  i 
which  die  ooUeoted  into  a  bank  in  her  own 


(a.)  Beported  by  P.  M.  F&akokb,  Bk|.,  BaaMm- 

ftt-Law, 
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Od  the  11th  of  Jvljiba  bad  notim  of  r  oreditor'i 
petilioD  for  adminutrittioo  in  bonkmptcj'.  On  that 
pedtioD  the  nsiul  order  wu  mftde  on  the  SQth  of 
Jiilf.    On  the  30tJi  the  official  receiver  rsquired  her 

10  p»7  to  him  the  Maet«  which  «he  had  coUeoted,  and 
)lw  paid  tbem  over,  and  on  the  9th  of  Aog^iut  she  pat 

01 1  proof  for  her  olum.  She  wag  then  for  the  Srat 
time  inlormed  b;  her  solicitor  that  ahe  had  a  right  of 
letMner,  and  on  the  loth  of  Augnat  her  proof  waa 
withdrawn  and  a  olaitu  of  retainer  waa  aaserted. 

The  Baukruptoy  Act,  1833,  s.  125,  enacU  by  aab- 
Mdkai  4  that  an  order  for  admhuBtiatioa  in  bank- 
n^itc;  ihall  have  "  the  like  oonseqnencea  ,  .  .  aa 
mAet  an  administratioD  order  made  on  the  petition 
d  a  creditor,"  and  by  ■nb-seotion  5  "  the  jvoperty 
of  tfae  debtor  shall  vest  in  the  official  receiver  of  the 
toint  H  tnutee  thereof,  and  he  ahall  forthwith  pro- 
end  to  realize  and  diotribate  the  tame." 

It  Hems  plain  from  in  re  Hahback,  33  W.  R.  666, 
2SCli.  D.  934.  and  In  re  Orme,  50  L.  T.  Bep.  51, 
32  W.  K.  Dig.  6,  that  the  order  for  administration 
did  not  of  itself  affect  the  right  of  retainer.  In 
Ilw  former  of  these  oases.  Pry,  L.J.,  siud  with 
nfcmice  to  a  balance  order  under  the  Conlpaniaa 
Acti:  "This  order  is  analogous  to  the  old  admin- 
jrtrstion  dccne  and  the  preaent  adnunistration 
judgment,  a  fonn  of  judgment  which  it  is  notorious 
does  not  affect  the  right  of  retainer  of  the  ezeoator 
...  it  leaves  nnaffected  all  the  piorities  and  all 
tts  rights  which  exist   in  due  course  of  adminis- 

1a  In  re  WiUiami,  Ex  parte  Lewit,  which  was  relied 
m  for  the  official  receiver  in  the  present  case,  the 
mcoeyi  sought  ia  be  retained  were  not  received  by 
tbe  eiecntor  until  after  administratioa  order,  and  the 
jodgmout  seems  to  proceed  on  that  ground:  as 
to  which,  however,  tea  Williams  on  Executors 
(0th  ed.},  vol.  1.,  p.  686.  Nor,  I  think,  would 
the  mere  faot  of  payment  into  the  hands  of  the  of&cial 
receiver  of  assets  oc^eoted  by  the  executor  neoeaaarily 
bar  the  right  of  retainer,  any  more  than  payment 
bto  oovxl—Siahltchmidl  v.  LfU,  I  Bca.  &Q.  145; 
Ckiuam -v.  Deuiet,  5  Bum.  20;  Tipping  v.  Ptnoer,  1 
Hare  405 ;  Richmond  v.  WMU,  27  W.  E.  878,  12  Ch.  D. 
361 ;  or  payment  to  a  receiver  in  an  administration 
•etJOQ ;  In  re  Harrium,  Latimer  v,  Ilarriton, 
It  the  debt  for  which  tiie  executor  claims  the 
ri^t  to  retain  is  disputed,  as  in  the  prvaent  oase 
it  was,  it  would  be  qnite  proper  that  the  assets 
dioald  be  handed  over  to  the  official  reoeiver, 
Mid  it  wonld  be  his  duty  as  trustee  for  the  interested 
psKns  to  give  effect  t«  the  right  of  retainer  on 
pioof  of  the  debt. 

Then  was  her  right  barfed  by  the  taot  that  the  pay- 
ment over  to  the  offiidal  reoeiver  by  Mrs.  Bhoades  of 
the  moneys  which  ahe  had  ooUeoted  was  made  without 
ramvation  of  that  right  and  in  ignorance  of  its 
Eiiitcnce  ?  I  do  not  find  that  any  tuoh  contention 
was  raioed  in  the  oasea  which  I  have  cited  of  payment 
intooouit  orto  recdvers;  andif  it  wasrightfor  herto 
pay  over  the  moneys  without  any  express  reenration 
of  her  retMiter,  I  do  not  think  that  in  so  doing  she 
can  be  held  to  have  thereby  made  any  election 
or  waived  any  right,  the  facts  negativing  any  intention 
of  that  kind. 

Further,  it  waa  held  in  £■:  parte  Jama, 
In  Tt  Condon,  that  a  payment  made  to  a  trottee 
by  an  execntion  creditor  onder  a  mistahe  of  law  may 
be  the  eobjeot  of  relief  by  the  court,  and  it  was  said 
that  the  tTDBtee  is  an  officer  of  the  ooort  and  holds 
the  money  in  his  hands  for  equitable  distribution 
Hoording  to  the  directions  of  die  oomt ;     and  thi« 


ignoranoe  of  a  somewhat  obaonre  ri 
me  that  the  doctrine  of  Ex  parte  Jan 
sary,  be  allied. 

Lastly,  it  ia  said  that  the  right 
fact  that  Hrs.  Rboades  has  proved  f< 
was  held  by  Lord  Chelmstord.  in  Sh 
16  W.  E.  489,  L.  E.  3  Ch.  App.  193,  tl 
barred  in  a  case  of  bankruptcy  wh< 
proof  been  mode,  but  dividends  he 
and  kept,  and  several  oases  {e.g„  Ex 
Vei.  290 ;  Ex  parte  Solomon,  I  Q.  &  , 
a  proof  m^  be  on  abandonment  of  s 

Bat  in  the  present  case  the  proof 
before  adjudication  upon  it.  In 
Ex  parte  Seatoi'.,  8  Morrell  268, 
24,  Gave,  J.,  says  there  is  no  doab 
may  withdraw  his  proof  before  it  1 
cated  upon,  and  I  have  not  fom 
dedsion ;  and  if  the  executrix  hi 
withdraw  her  proof,  it  seems  to  a 
withdrawal  of  it,  every  oonseqiienoe 
mere  fact  of  making  it,  oeases.  It  i 
DtherwiHe  if  the  proof  had  been  made 
of  the  right  of  retainer.  That  mig 
final  election  to  prove,  although  i 
been  so  intended  m  this  case.  In 
there  was  a  mere  slip,  without  any 
there  was  no  delay  in  retrieving  it 

I  think  that  the  claim  ought  to  b« 

Solioitora  for  the  ^plioaat,  Thot 
Danby, 

Solicitors  for  the  respondent,  Ad< 


iSoutt  of  apptal 

From  a  B.  Div.         \ 
[A.  L.  Smith,  Collins,  and  J 
BoDier,  L.JJ.)  ) 

THOHPaOR   AHD   Anoteer  V,  Lo 
Coinrcii,  (o.) 

Practice  —  Partiet  —  Joinder   of   def 

lorta — Altertiative    (laimt — Negligei 

house— Ord.  16.  r.  7. 

The   plaintiffs    eiaxned    damages   I 

defendants  having  negligenUy  excavatet 

street  adjoining  the  piaintifft'  premi 

away  the  support  thereof,  thereby  cans 

premises  to  itibside.     The  defendantt, 

of  defence,  denied  that  the  injuries  cc 

touted  by  their  acts,  and  alleged  that 

caused  by  the  negligence  of  a  water  a 

their  water  main  iasufficienUy  iloppe^ 

thereupon  applied  to  add  the  'jUiier  eomj 

in  the  action. 

Held,  that  the  causes  of  action  ago- 
and  the  water  company  were  teparv^ 
that  tlierefore  the  water  company  eoui 
tUfendants. 

Appeal  from  an  order  of  Bigham, 

The  plaintiffs  were  the  lessees  ai 

house    and   premises   in   a   street    i 

defendants  were  oonstruoting  a  sei 

135  of  the  Uetropolis  Management , 


is  not  to  be  aided  where  there  is  no  I 
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The  statement  of  daim  alleged  that  the  premisee 
had  for  more  than  twenty  years  been  supported  by 
the  earth  and  soil  adjoming  thereto ;  that  part  of  the 
premises  consisted  of  a  yault  and  cellar  which  extended 
under  the  footway  of  the  street;  and  that  the 
defendants  negligently  and  impro]perly  excavated  the 
earth  and  soil  of  the  street  adjominff  the  yault  and 
cellar  and  abstracted  ihe  subsoil  ana  subsoil  water 
supporting  the  premises,  by  reason  whereof  the  vault 
and  cellar  became  cracked  and  injured.  The  de- 
fendants in  their  statement  of  defence,  while  denying 
negligence,  alleged  that  none  of  the  injuries  were 
caused  by  the  acts  complained  of,  but  were  caused  by 
the  negligence  or  default  of  the  New  Biver  Go.  in 
leaving  their  water  main  at  a  point  in  front  of  the 
premises  unstopped  or  insufficiently  and  improperly 
stopped. 

The  plainfifGB  thereupon  applied  to  add  the  New 
River  Go.  as  defendants,  and  the  judge  at  chambers, 
reversing  the  order  of  the  master,  granted  the  appli- 
cation. 

The  defendants,  the  London  Gounty  Goundl, 
appealed. 

F.  F,  Daldy,  for  the  London  Gonnty  GoundL — The 
daim  against  the  New  Biver  Go.  is  founded  upon  a 
difEiarent  cause  of  action  from  that  against  the  London 
Gounty  GoundL  The  learned  judge  acted  upon 
ord.  16,  r.  7,  but  that  rule  does  not  authorize  the 
joinder  of  distinct  causes  of  action.  Order  16  deals 
with  the  joinder  of  parties  and  not  with  the  joinder  of 
causes  of  action :  Bmurthwaite  v.  Hannayf  43  W.  R. 
113,  [1894]  A.  G.  494;  Sadler  v.  Qreai  Western 
Railway  Co,,  45  W.  JR.  51,  [1896]  A.  G.  450 ;  Qower  v. 
Couldridge,  46  W.  R.  214,  [1898]  1  Q.  B.  348.  Rule  4 
applies  before  action  brought.  Rule  7  allows  a 
pLuntiff  during  the  progress  of  the  action  to  add  a 
defendant,  where  he  is  in  doubt  as  to  which  of  two  or 
more  persons  his  cause  of  action  is  against.  The 
cases  of  prindpal  and  agent,  where  the  daim  is  against 
the  prindpal  upon  the  contract  and  against  the  agent 
for  breaon  of  warranty  of  authority,  stand  on  a 
different  footing,  as  the  claims  against  each  arise  out 
of  one  common  transaction :  Honduras  Baihoay  Co,  v. 
Tucker,  25  W.  R.  310,  2  Ex.  D.  301 ;  Bennetts  v. 
Mcllvrraith,  45  W.  R.  17,  [1896]  2  a  B.  464.  The 
decision  in  Child  v.  Stenyiing,  25  W.  B.  519,  5  Gh.  D. 
695,  cannot  be  supported  since  the  decisions  in 
Smurthtvaite  v.  Hcmnay  and  Sadler  v.  Oreat  Western 
Railway  Co, 

H,  Tindal  Atkinson,  lot  the  plaintiffs. — There  is  here 
only  one  cause  of  action — ^namdy,  the  subsidence 
caused  by  the  acts  dther  of  the  London  Gounty 
Gouncil  or  of  the  New  Biver  Go.  The  damage  to  the 
premises,  and  not  the  excavation,  is  the  cause  of  action. 
For  that  one  cause  of  action,  the  plaintiffs  are  uncertain 
which  of  two  persons  is  liable.  Therefore  they  c^n 
join  the  two  as  defendants  under  ord.  16,  r.  7.  In 
both  Honduras  Railway  Co.  v.  Tucker  and  Bennett  v. 
Mdlwraith  there  were  two  causes  of  action,  one  against 
the  prindpal  on  the  contract,  and  the  other  against 
the  agent  for  breach  of  warranty  of  authority.  These 
oases  are  not  affected  by  the  decisions  in  the  House  of 
Lords.  Child  v.  Stenning,  which  has  never  been 
overruled,  is  directly  in  point. 

A.  L.  Smith,  L.J. — Li  my  opinion  this  appeal 
must  be  allowed.  The  plaintiffs  have  brought  an 
action  against  the  London  Gounty  Goundl  for  bavins 
let  down  a  house  of  which  they  were  the  lessees  and 
occupiers  while  the  county  cotmcil  were  doing 
excavating  work  in  connection  with  a  new  sewer. 
The  defence  of  the  county  council  is  that  they  did 
not  let  down  the  house,  but  that  it  was  l^e  fault  of 
the  New  Biver  Go.,  whose  main  leaked,  and  thereby 


the  soil  became  soaked  with  water,  and  it  wai  thit 
which  caused  the  house  to  subside.     The  plamtifb 
thereupon  applied  to  have  the  New  Biver  Co.  added 
as  defendants  in  the  action.    The  questiou  is,  Oia 
they  be  added?     I  do  not  agree  that  the  ooontj 
council  and  the  New  Biver  C^.  are  not,  upon  ^; 
plaintiff's  assumption,  independent  tortfeasoia.   Tui 
one  is  sued  for  letting  down  the  house  by  ezcayatkmj 
work ;  the  other  is  sought  to  be  sued  for  albviof  j 
the  water  to  escape  from  the  maio  and  thus  reodflr^l 
ing  the  sdl  unfit  for  the  support  of  the  house, 
question  must  be  which  of  the  two  brought  down 
house.    The  law  upon  the  matter  has  been  settled 
the  House  of  Loras  in  Smurthumite  v.  Hannay, 
order  16  deals  with  the  joinder  of  parties  and 
with   the   joinder   of    separate    causes   of   actiooj 
The  authorities  before  that  decision  had  got  into 
rather   complicated   state,  but  since   that 
it  is  now  unnecessary  to  refer  to  the  earlu 
because  the  House  of  Lords  has  now  laid  down 
order  16  only  applies  to  joinder  of  parties.    Jon 
of  causes  of  action  is  dealt  with  in  order  18.   In  mj 
opinion,  if  the  plaintiffs  were  allowed  to  join  the  Kei 
I&ver*Go.    as   defendants  they   would  be  j<'  ' 
separate  causes  of  action.    It  is  not  to  the  pointy 
say  that  the  damage  is  the  same  in  eadi  case, 
question  is.  Who  is  the  tortfeasor  f     It  is  not 
question  under  rule  7  of  order  16  as  to  which  d 
defendants  is  liable  upon  the  one  cause  of  action, 
action  is  an  action  for  misf easanoe  against  the 
Gounty  Goundl,  and  the  plaintiffs  sedc  to  join  in 
action  a  daim  for  misfeasance  against  the  New  Bii 
Go.    Those  are  two  separate  causes  of  ai^ion. 
Sadler  v.    Chreat   Western  Railway   Co,  two  rsili 
companies  occupied  premises,  one  on  each  side  of 
plaintiffs'  premises,  and  each  of  the  companies ' 
up  their  vans  in  front  of  their  own  premises,  and 
plaintiff  sued  the  two  companies  in  one  action 
obstructing  the  street  and  causing  him  inooni 
and  annoyance.      In  that  case  Lord  Watson,  whi 
put  the  matter  very  pithily,  said :    '*  It  is  perfc 
obvious  that  the  statement  of  daim  for  tiie  ap| 
lant  sets    forth  two    separate    and  distinct 
of  action  against  two  separate  defendants.    I  do 
think  that  upon  any  fair  construction  of  his  pi 
there  is  set  xorth  any  joint  daim  against  the 
ants.    In  these  circumstances  it  has  been 
apparent  from  first  to  last  of  the  learned 
we  have  heard  that  the  contention  of  the  api 
not  only  unsupported  by  authority,  but  is  in  the 
of  authority."      In  my  opinion,  in  the  presoit 
there  are  two  separate  ana  distinct  cansea  of 
against  two  separate  defendants.     That  deciaioii 
binding  upon  us,  and,  if  I  may  say  bo,  I  eoi' 
agree  with  it.      It  is  impossible  to  bring  this 
within  ord.  16,  r.  7.      It  is  siid  that  our 
decision  is  in  oonflict  with  what  we  dedded  in 
V.  Mdlwraith,  but  I  said  in  that  case  that  **  thei 
it  will  be  seen,  is  sought  against  two  persona,  hot 
right  to  it  arises  out  of  one  common 
That  dedsion  does  not  in  any  way  offend  against  aa] 
thiug  I  am  saying  now.    The  appeal  must 
be  flowed. 

GoLLiNS,  L.  J. — I  am  of  the  same  opinion. 
once  it  is  admitted   that  the  House   of  Lords 
decided   that    a  plaintiff  cannot   join   in  one 
separate    and     distinct   causes     of     action   ^^ 
separate  defendants,  there  is  an  end  of  the  case.    H 
were  otherwise,  the  plaintiff  might  have  reUed 
rule  7  of  order  16.     But  it  is  now  well-settled 
order  16  only  applies  to  joinder  of  parties.     T 
alignment  of  the  plaintiffs  seems  to  me  to  be 
upon  a  fallacy,  that  because  in  this  case  thete 
only  one  damage  the  cause  of  action  was  one,  ho 
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numy  separate  and  distmot  "penoikB  may  have  oon- 
tiibated  towards  it.  The  fallacy  lies  in  oonf using  the 
damnum  with  the  injuria,  two  things  whioh  are  quite 
distinct.  That  which  constitutes  me  cause  of  action 
is  the  injuria.  In  this  case  the  acts  of  the  London 
Ck>ttnty  CounciL  and  of  the  New  Biver  Co.  are  quite 
distinct,  and  constitute  separate  injuria.  As  the 
joint  result  of  two  alleged  independent  torts  the 
plaintaffJB*  premises  subsided.  There  is  only  one 
damage,  but  there  are  two  causes  of  action.  When 
BatneUa  ▼.  Mcllwraiih  is  examined  it  is  dear  that  it 
does  not  touch  the  present  case.  That  was  an  action 
against  an  agent  for  breach  of  warranty  of  authority, 
and  the  plaintiffs,  being  in  doubt  whether  the  agent 
had  or  had  not  authority,  were  held  entitled  to  add 
the  principal  as  a  defendant.  There  was  in  that  case 
one  contract  made  by  a  person  purporting  to  act  on 
behalf  of  another.  There  being  only  one  contract, 
the  question  was,  which  of  the  two  broke  it. 
If  the  a^ent  had  authority  to  make  the  contract, 
the  principal  would  be  liable ;  if  he  had  no  authority, 
the  agent  would  be  liable.  In  such  a  case  the  plaintiff 
reaches  the  agent  through  a  technical  claim  for  breach 
of  warranty  of  authority,  but  the  agent  is  liable  to 
the  same  extent  as  the  person  on  whose  behalf  he 
purported  to  make  the  contract  would  be  if  he 
had  had  authority.  The  form  of  action  by  which 
he  is  reached  is  immaterial.  The  question  is,  who  is 
HaUe  on  the  contract.  The  present  is  quite  a 
different  case. 

BoMEE,  L.  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  plaintiffs,  BohbinSf  Billing,  A  Co, 

Solicitor  for  defendants,  W.  A,  Blaxland, 


March  23,  24. 


From  Q.  B.  Div. 

(A.  1m  Smith,  Collins, 

and  Homer,  L.JJ.) 

Babnss  and  Another  v,  Glenton,  Lewis,  and 

Saunders,  (a.) 

Limitations,  Statute  of— Simple  contract  debt  chargeable 
upon  land— Trustee  debtors— Betirement  of  one  trus- 
tee — Payment  of  interest  by  co-debtor — Claim  after 
six  years — Limitation  Act,  1623  (21  Jac,  1,  c,  16), 
«.  ^—AfercaiUiU  Law  Amendment  Act,  1856  (19  db  20 
Ffd.  c.  97),  s,  14 — Beat  Property  Limitation  Act, 
1874  (37  <fe  38  Vict.  c.  67),  «.  8. 

Section  3  of  21  Jac,  1,  c.  16,  ia  not  repealed  by  section 
8  of  the  Real  Property  Limitation  Act,  1874  ;  the  effect 
of  the  two  A  cts,  read  together,  is  that  no  action  for  a 
simple  contract  debt,  whether  chargeable  on  land  or  not, 
shall  he  brought  after  six  years,  and  that  no  action  for  a 
specialty  debt  chargeable  on  land  shall  be  brought  after 
twelve  years. 

Button  V,  Sutton,  31  W,  R.  569,  21  Ch.  D.  511, 
distinguished. 

Firth  V,  Slingsby,  58  L,  T,  Bep.  481,  36  W,  R.  Dig. 
135,  approved. 

In  1882  the  plaintiffs  advanced  money  to  the  defend^ 
anis^  who  were  t?ie  three  trustees  of  a  will,  the  loan 
being  secured  by  a  transfer  to  the  plaintiffs  of  mortgage 
securities  belonging  to  the  estate  of  the  defendants* 
testator,  but  the  defendants  entered  into  no  covenant  to 
repay  the  loan.  In  1883  Z.,  one  of  the  defendants, 
retired  from  the  trusts  of  the  will,  and  the  other  two 
trustees  continued  to  pay  interest  on  the  loan  until  1896. 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 

at-Law. 


In  1897  the  plaintiffs  brought  an  action  against  L, 
and  the  continuing  trustees  to  recover  the  loan. 

Held,  that  the  action,  being  for  a  simple  contract  debt, 
although  chargeable  upon  land,  wcu  barred  as  against  L, 
by  section  3  of  21  i/oc.  1,  c.  16 — being  brought  more  tJian 
six  years  after  the  a>ccrual  of  the  plaintiffs*  right  of 
action — and  that  section  14  of  t?ie  Mercantile  Law 
Amendment  Act,  1856,  prevented  the  payment  of  interest 
by  the  continuing  trustees  operating  against  L, 

Decision  of  Lord  BusseU  of  Kulowen,  C.  J.,  ante,  p, 
13,  [1898]  2  Q,  B.  223,  reversed. 

Appeal  of  the  defendant  Lewis  from  the  judgment 
of  Ix>rd  Bussell  of  ^llowen,  C.J.,  at  the  tnal  of  the 
action,  reported  an^e,  p.  13,  [1898]  2  a  B.  223. 

The  action  was  brought  to  recover  money  lent  and 
interest.  The  defendants  were  Glenton  and  Saunders, 
l^e  present  trustees,  aild  Lewis,  a  former  tnutee,  of 
the  will  of  Lewis  Glenton,  who  died  in  1873.  On 
the  9th  of  September,  1882,  the  plaintiffiB,  at  the 
request  of  the  defendants,  took  assignments  of  certain 
mortgage  securities  which  formed  part  of  the  estate 
of  the  testator,  Lewis  Glenton. 

The  defendants  were  not  parties  to  these  deeds  of 
assignment. 

On  the  same  date  a  deed  of  declaration  of  trust 
was  executed  to  which  the  plaintiffs  and  defendants 
were  parties,  which  recited  the  aboye  deeds  of 
assignment,  and  also  recited  that  the  plaintiffs,  at 
the  request  of  the  defendants,  had  advanced  them  the 
sum  of  £1,650;  and  it  then  provided  that  the 
moneys  advanced  by  the  plaintiffs  should  be  a  first 
charge  upon  the  transferred  mort^^age  securities,  and 
that  no  steps  should  be  taken  against  the  mortgaged 
property  or  the  persons  entitled  to  redeem  without 
the  consent  in  writing  of  the  defendants,  such  consent 
only  to  be  refused  in  case  the  defendants,  within  three 
months  after  application  made  to  them  for  such  con- 
sent, paid  off  the  plaintiffs'  claim.  The  deed  con- 
tained no  express  covenant  by  the  defendants  to 
repay  the  plaintiffiB  their  advance. 

Immediately  after  this  assignment  the  defendant 
Lewis  retired  from  the  trust.  The  other  defendants 
paid  the  plaintiffs'  interest  on  the  loan  up  to  Msjx^h, 
1896. 

The  plaintiffiB  having  brought  the  present  action  in 
April,  1897,  tiie  defendants  set  up  the  defence  tbat  the 
plaintiffiB  had  made  the  advance  solely  on  the  security 
of  the  mortgages,  and  that  there  was  no  personal 
liability  on  any  of  the  defendants  to  repav.  The 
defendant  Lewis  further  set  up  the  Statute  of  Limita- 
tions (21  Jac.  1,  c.  16),  and  pleaded  that  the  liability 
here,  if  any,  was  for  a  simple  contract  debt  which,  so 
far  as  concerned  him,  was  barred  by  section  3  of  tJiat 
statute,  on  the  ground  that  as  he  had  had  nothing 
to  do  with  the  trust  since  1882  he  was  within  the 
protection  of  section  14  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  by  virtue  of  which  the  pavments  of 
interest  made  by  his  co-contractors  or  co-debtors,  the 
other  defendants,  did  not  keep  the  debt  alive  as 
against  himself. 

The  plaintiffs,  on  the  other  hand,  contended  that 
the  action  did  not  fall  within  21  Jac.  1,  c.  16,  as  it 
was  in  substance  one  to  recover  a  sum  of  money 
secured  by,  or  diarged  upon,  or  payable  out  of,  land 
within  the  meaning  of  section  8  of  the  Beal  Property 
Limitation  Act,  1874,  and  that  the  payments  of 
interest  by  his  former  co-trustees  from  time  to  time 
kept  the  daim  alive  as  against  Lewis. 

Lord  Bussell  of  Eillowen,  C.J.,  held  (1)  that  the 
whole  transaction  constituted  a  loan  by  the  plaintiffs  to 
the  dcdPendants,  accompanied  by  the  security  of  the 
transferred  mortgages,  and  therefore  that  the  defend- 
ants were  personally  liable ;  and  (2)  that,  even  iu  the 
absence  of  a  specialty  contract  or  ooyenant,  the  case 


486 


THE  WEEKLY  REPORTER.      iitoyi3,ia».i     Vol  XLm 


OoTTBT  OP  Appeal.     BABjnBS  Aim  Anothbb  v.  Glbntok,  Lswis,  Aim  Qavkdebb.     Ooubt  op  Afpial 


fell  within  Beotion  8  of  the  Real  Property  limitatioii 
Act,  1874,  and  that  21  Jac  1,  c.  16,  bein^  therefore 
excluded,  the  defendant  Lewis  was  not  entitled  to  the 
benefit  of  the  Mercantile  Law  Amendment  Act,  1856, 
s.  14,  and  his  liability  was  kept  alive  by  the  payments 
made  by  his  co-tnistees. 

From  that  judgment  Lewis  alone  appealed,  and  he 
only  appealed  on  the  question  as  to  the  Statute  of 
Limitations. 

Rufus  Isaacs,  Q.O.  (C.  A.  Russdl,  Q.C.,  and  Dr.  H. 
Qreenwood  with  him),  for  the  defendant  Lewis. — The 
sole  point  is  whether  section  8  of  the  Beal  Property 
Limitation  Act,  1874,  defeats  the  defendant's  rignt  to 
plead  in  defence  to  the  action  21  Jac  1,  c.  16,  and 
section  3  of  the  Mercantile  Law  Amendment  Act, 
1856.  The  plaintifGs  admit  that  this  is  a  simple  con* 
tract  debt,  and  the  defendant  Lewis  admits  that  if 
section  8  of  the  Beal  Property  Limitation  Act,  1874, 
applies,  then  the  defendant  is  out  of  court,  because 
tnere  has  been  an  acknowledgment  of  liability  by  part 
payment.  The  defendant  Lewis  relies  upon  the  de- 
cision of  Stirling,  J.,  in  Firth  ▼.  Slingsby,  58  L.  T. 
Bep.  481,  36  W.  B.  Dig.  135,  in  which  this  very  point 
was  argued.  The  case  of  SuUon  ▼.  Sutton,  31  W.  B. 
369,  22  Ch.  D.  511,  is  no  authority  to  the  contrary,  for 
all  that  case  decided  was  that  the  covenant  was  held  to 
be  ffone  when  the  remedy  against  the  land  was  gone. 
If,  however,  the  loan  is  not  within  section  8  of  the  Beal 
Property  Limitation  Act,  1874,  that  section  being 
merely  a  replica  of  section  40  of  3  &  4  Will.  4,  c.  27, 
then  the  statute  of  21  Jac.  1  applies,  and  Lewis  is 
protected  by  section  14  of  the  Merohantile  Law 
Amendment  Act,  1856.  Before  the  Act  of  1833  (3  &  4 
Will.  4,  c.  27)  an  action  to  recover  on  a  simple  con- 
tract debt  after  twenty  years  could  not  be  maintained : 
see  Toplis  v.  Baker,  2  Cox  Ch.  118,  and  BrockU' 
hurst  V.  Jessop,  7  Sim.  438.  Now,  a  simple  contract 
debt,  whether  secured  by  mortffage  or  not,  must  be 
sued  on  within  six  years.  The  pbdntiflGs'  claim  against 
Lewis  is  therefore  barred. 

Dickens,  Q,C.,  and  H.  F.  Manisty,  for  the 
phiintiiFs.  —  The  Act  of  1874  repeals  the  Act  of 
James  1  as  to  money  charged  on  umd  whatever  the 
remedy  may  be.  The  decision  of  Stirling,  J.,  in 
Firth  V.  Slingsby,  relied  on  by  the  defendant  on  the 
point  raised  here  with  regard  to  the  statute  of  21 
Jac  1,  c  16,  is  really  no  part  of  the  judepnent,  but  a 
msre  obiter  didtwn*  [Bomeb,  L.J.— I  do  not  agree 
with  that  statement.  I  think  that  Stirling,  J.,  meant 
it  to  be  part  of  his  judgment,  and  we  must  trcAt  it  as 
such.]  Sutton  V.  SvUon  decides  that  in  cases  within 
this  section  the  limitation  applies  to  the  personal  remedy 
on  the  covenant  in  a  mortg^se  deed  as  well  as  to  the 
remedy  against  the  land,  and  that  therefore  an  action 
on  the  covenant  will  be  barred  unless  brought  within 
twelve  years  from  the  accrual  of  the  right.  [Bohbb, 
L.J.— lliat  merely  decides  that  the  limtation  is  not 
confined  to  the  remedy  against  the  land.  But  you  want 
to  ma^e  the  decision  say  you  may  bring  either  class 
of  action  within  twelve  years — ^which  it  does  say,  and 
also  that  you  may  bring  neither  class  of  action  after- 
wards— which  it  does  not  say.]  We  submit  that  the 
TOovisions  of  the  Act  of  3  &  4  Will.  4,  c  27,  and  the 
Beal  Property  Limitation  Act,  1874,  together  form  a 
code  as  to  land  and  all  charges  thereon,  and  over- 
rule the  provisions  thereto  enacted  bv  the  statute  of 
James  1.  The  later  Acts  cover  ail  common  law 
actions  relating  to  money  charged  or  secured  on 
land.  When  Tcplis  v.  BcJcer  was  decided  there  was 
no  statute  relating  to  money  charged  on  land,  and 
the  present  question  had  never  then  arisen.  BrockU- 
hwst  V.  Jessop  was  decided  only  one  year  after  3  &  4 
Will.  4  was  passed,  and  the  question  would  not  be 
present  to  tne  mind  of  the  court.    Before  Sutton  v. 


Sutton  was  decided,  it  was  thought  that  the  Ad 
1874  only  apjdied  to  the  remedy  against  tiis ' 
It  is  quite  clear  that  section  8  of  that  statate 
to  any  action  at  law,  even  to  any  action  on  a 
contract,  and  it  would  seem,  therefore,  thit  a 
contract  debt  is  taken  out  of  the  statate  d  Ji 
although  a  simple  contract  debt  may  be  paid  out 
real  estate  within  twelve  years.     In  rt  iSCraAeM, 
Gh.  D.  39,  38  W.  B.  Dig.  116.     [Bokkb,  LJ.-Tl 
case  is  really  against  you,  see  judgment  of  Kay, " 
pp.  44,  45.] 

A.  L.  Smith,  L.J. — ^The  action  that  gave  im 
this  appeal  raised  a  new  point,  but  fortimately  ' 
is  no  controversy  between  the  parties  as  to  the 
It  was  an  action  brought  for  money  lent  iqwa 
simple  contract  loan  secured  by  a  cham  upon 
and  admittedly  the  action  was  not  oconglit 
more  than  six  years  had  elapsed  from  the  date 
the  right  of  action  first  aoonied. 

The  real  point  is  whether  or  no  the  statate  ol  Z 
Will.  4,  c.  27,  or  if  you  like  it  the  Beal  Property: 
tation  Act  of  1874,  which  modified  its  provuioni 
some  particulars,  has  repealed  the  main  i«omoDi| 
21  Jac.  1,  c.  16,  s.  3,  in  case  of  a  simple  contact 
charged  upon  land,  where  the  creditor  has  slept  oal 
right  to  recover  such  debt  for  more  than  six  ysen 
the  debtor  sets  up  as  a  defence  the  eadier 
Li  whose  favour  was  the  statute  of  James 
Undoubtedly  in  favour  of  the  debtor.     Beaaiig| 
mind  that  fact,  where  do  you  find  in  any  statate 
enactment  that  deprives  the  debtor  of  this  plea? 
was  argued  that  sections  8  and  11  of  the  Beel 
perty  Limitation  Act,  1874,  cut  down  the 
right.    Speaking  for  myself  I  do  not  think  that  \ 
the  case,  and  I  think  that  the  right  that  a 
contract  debtor  had  under  the  statute  of  Jaoiei, 
not  touched  by  the  provisions  referred  to  in  the 
Act.    It  is  clear  also  that  while  the  Act  of  Jamei 
applied  to  simple  contract  debts,  the  provisions  of  ^ 
Act  of  1874  applies  them  to  tiie  case  of 
debts  also.    It  was  argued  that  in  Sutton  v. 
had  been  decided  that  the  limitation  of  twdve 
imposed  by  the  Beal  Property  Limitation  Act,  U 
on  actions  to  recover  money  charged  on  land, 
to  the  personal  remedy  on  a  covenant  in  a 
deed  as  well  as  to  the  remedy  against  theland. 
decision  did  not  touch  the  case  of  an  action  not 
a  covenant,  but  for  a  simple  contract  debt,  and 
really  decided  was  that  in  cases  within  this 
the  limitation  applies   to  the  personal  remedri 
the  covenant    in    a   mortgage    deed    as   well  I 
to   the   remedy  against   the  land,    and,  the 
that    an    action    on   a   covenant    wiU  be 
unless    brought    within    twelve    years    from 
accrual  of  the  right.    Then  how  does  that  d<  ' 
hamper  the  case  we  have  to  deal  with.    When 
case  was  before  the  court  the  point  we  aie 
considering  was  not  raised,  and  I  am  at  a  kes  tel 
how    anything    that   was    then    said  could  be] 
authority  for  us.    As  to  tiie  other  cases  cited, 
V.  Baker,  Brocklehurst  v.  Jessop,  and  In  re 
as  far  as  they  go  they  are  reaUy  in  favour  ol  | 
appellant's     contention.       In     Firth     v.    Sfn 
Stirling,  J.,  deals  expressly  with  the  very  poin^ 
have  to  decide,  and  in  his  judgment  he  gives  it  r 
opinion  that  the  provisions  of  the  statute  ol  Ji 
were  still  in  force  in  cases  of  this  sort.    Again, 
text-books,  including  the  last  edition  d  Ditfty 
Bosanquet,  are  all  in  favour  of  the  appeDaiil's< 
tention.  I  think  the  Lord  Chief  Justice  was  led  to  I 
an  erroneous  view  of  this  question  because  the 
argument  was  directed  to  the   point  whstfaer 
money  was  charged  upon  land,  and  to  the  oaa 
SuUon  V.  Sutton,  which,  as  I  before  said,  isnaUyl 
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an  ftuthority  here ;  whereas  the  decision  of  Stirling,  J., 
in  Firth  t.  Slingahy,  which  covers  it,  was  not  referred 
to  when  the  action  was  argued.  For  these  reasons 
the  appeal  must  be  allowed. 

GoixiNS,  L.  J. — I  am  of  the  same  opinion.  It  is 
that  section  8  of  the  Act  of  1874  now  covers  this 
question  in  regard  to  all  classes  of  actions,  whether 
founded  on  a  simple  contract  or  a  specialty  debt, 
when  read  with  the  decision  in  StUton  y.  SuUon,  It 
is  therefore  necessary  to  see  how  the  law  stood  after 
the  passing  of  the  Act  of  1833  (3  &  4  Will.  4,  o.  27), 
Binoe  the  Act  of  1874  is  merely  an  amending  Act,  and 
merely  affacts  the  question  to  this  extent — ^l£at  it  cuts 
down  the  period  in  which  such  actions  can  be  brought 
from  twenty  years  to  twelve.  Now,  the  Act  of  James 
enacted  that  six  years  should  be  a  bar  to  actions  on  a 
simple  contract  debt.  How,  therefore,  can  a  subse- 
quent statute  imposing  a  wider  limitation  over  a 
larger  area  extend  the  limitation  already  imposed  on 
part  of  that  area  by  a  prior  Act  P  Both.  Acts  were 
passed  in  favour  of  the  debtor,  and  he  is  entitled  to 
the  benefit  they  give  him  whenever  his  case  falls 
within  either.  StUUm  v.  Sutton  therefore  has  no 
bearing  on  the  present  question.  Even  assuming 
that  decision  apples  to  a  simple  contract  debt,  its 
provisions  merely  embrace  actions  against  a  person  as 
wedl  as  actions  against  the  land.  Suppose  it  does ;  it 
only  imposes  a  fetter  which  does  not  enlarge  the 
xi^ts  of  the  creditor.  This  view  is  strengthened  by 
the  preamUe  to  the  Act  of  1874,  which  describes  the 
Act  as  one.  for  the  further  limitation  of  actions  and  suits 
relating  to  real  property.  The  whole  point  is  that 
tibia  Act  of  1874  is  not  an  enabling  Act  at  all,  as  was 
pointed  out  by  Stirling,  J.,  in  Firth  v.  Slingshy. 
That  fact  underlies  the  whole  argument.  I  think 
that  Lord  Bussell  of  Killowen,  G.J.,  came  to  a  wrong 
decision  in  this  case  because  SuUon  v.  Sutton  was 
given  such  undue  prominence  to  daring  the  argument. 

BoMSB,  L.J. — ^Before  1883  the  appellant  could 
certainly  have  pleaded  the  statute  of  James,  since  the 
action  was  one  to  enforce  a  simple  contract  debt 
charged  on  land:  Toplis  v.  Baker,  Brocklehurat  v. 
Jeaacp.  Then  came  the  Act  of  3  &  4  Will.  4,  c.  27, 
amemded  by  the  Act  of  1874 ;  and  by  the  decision  in 
SuUon  V.  Sutton  it  must  be  admitted  that  the  sections 
of  tlie  Act  of  Will.  4  applicable  to  this  case  were  not 
confined,  as  was  previously  thought,  to  actions  to 
raise  money  out  of  the  land,  but  included  in  their 
provisions  what  I  may  call  personal  actions  as  welL 
Except  so  far,  the  case  of  Sutton  v.  Sutton  has  no 
bearing  on  this  case.  What  we  have  to  consider  is 
whether  the  Acts  of  1833  and  1874  repealed  the  pro- 
visions of  James'  Act  in  favour  of  debtors  and  in- 
creased the  rights  of  creditors.  In  my  opinion  neither 
of  the  later  statutes  were  intended  to  take  away  from 
debtors,  rights  thev  previously  possessed,  or  to  give,  on 
the  other  hand,  aaditional  rights  to  creditors.  [Hia 
lordship  having  read  section  40  of  the  Act  of  1833  and 
section  8  of  the  Act  of  1874,  said :]  I  find  nothing  in 
theae  sections  which  direotlv  or  by  implication  repeals 
the  risrhts  given  to  debtors  by  the  statute  of  James  to 
plead  limitation.  In  my  j  udgment  these  later  statutes 
were  intended  to  g^ve  extra  rightstodebtors  to  resist  the 
claims  of  their  creditors.  The  two  sets  of  Acts  are  per- 
fectly consistent,  and  the  provisions  of  the  later  enact- 
ments cannot  be  taken  to  repeal  the  advantage  given 
to  debtors  by  the  Act  of  James.  Bead  togetner  they 
mean,  in  substance,  this — that  no  action  for  a  simple 
contract  debt,  whether  chargeable  on  land  or  not, 
■hall  be  brought  after  six  vears,  and  that  no  action  to 
recover  anv  debt  chargeable  on  land,  even  though  it 
be  a  specialty  debt,  shall  be  brought  after  twelve 
yean.    The  Act  of  1874  does  not  say  that  an  action 


may  be  brought  at  any  time  within  twelve  years ;  it 
only  says  that  no  action  shall  be  brought  after  that 
period.  The  object  of  the  statutes  was  not  to  enlarge 
the  rights  of  action,  but  to  cut  down  the  period  withm 
which  alone  the  action  might  be  brought. 

Appeal  allowed,  with  coats. 

Solicitors  for  the  appellant,  Calkin,  Lewis,  &  Stokea* 

Solicitors  for  the  respondente,  Maudes  A  Tunnidiffe. 


From  Prob.  Div.  &  Adm.  Div.       \ 
(Lord  Bussell  of  Eillowen,  G.J.,  and  |     March  11. 
A.  L.  Smith  and  Gollins,  L.J  J.)     ) 

"The  VoBTioiBRN."  (o.) 

Ship  —  Charter-party  —  Warranty  of  aeaworthineas—' 
Voyage  divided  into  stages  for  coaling  purposes* 

Where,  in  a  contract  for  sea  carriage,  the  voyage  is 
such  that  it  is  not  reaaonably  poaaible  for  the  ateamer  to 
carry,  in  addition  to  her  cargo,  aufficient  coala  to  take 
her  from  her  port  of  loading  to  her  ultimate  destination, 
and  the  voyage  ia  therefore,  for  codling  purpoaea,  divided 
into  atagea,  there  ia  an  implied  warranty  that  the  veaael 
ahull,  at  the  commencement  of  each  atage,  he  aeaworthy 
ao  far  aa  regarda  the  aupply  of  coal  neceaaary  for  that 
atage. 

Appeal  from  the  judgment  of  Barnes,  J.,  in  favour 
of  the  defendants. 

By  a  charter-party  it  was  agreed  between  the 
plaintiffs,  the  owners  of  the  steamship  Vortigern  and 
the  defendants  as  charterers  that  the  ship  should, 
proceed  to  Gebu,  in  the  Philippine  Islands,  and  there 
load  a  cargo  of  Philippine  produce  and  proceed  there* 
with  to  Liverpool,  ana  dehver  the  same  on  being  paid 
a  lump  sum  freight  of  £4,000,  calling  at  MarseiUes,  if 
so  ordered,  and  if  Marseilles  not  used  the  freight  to 
be  £125  less ;  the  ship  to  have  liberty  to  call  at  any 
ports  in  any  order ;  the  act  of  God,  perils  of  the  sea, 
•  •  .  collision,  stranding,  dangers  of  navigation 
or  machinery,  negligence,  default,  or  error  in  judg- 
ment of  the  owners,  pilot,  master,  and  crew,  or  other 
servants  of  the  shipowners  excepted.  The  defen* 
dante  shipped  at  Gebu,  amongst  other  cargo, 
600  tons  of  copra  in  bags  for  conveyance 
to  Liverpool.  According  to  the  engineer's  log 
the  voyage  ^was,  for  coaling  purposes,  divided 
into  three  stages,  the  first  stage  bemg  from  Gebu  to 
Golombo,  the  second  from  Golombo  to  Suez,  and  the 
tiurd  from  Suez  to  LiverpooL  The  ship  called  at 
Golombo,  where  she  took  in  coals,  and  she  passed 
Perim  without  calling  there  to  coal  owing  to  the 
erroneous  report  of  vie  engineer  as  to  the  qaaotity 
of  coals  in  the  diip's  bunkers,  and  when  in  the  Bed 
Sea  the  coals  ran  short,  and  the  master  mixed  828 
bags  of  the  copra  with  the  coal  and  burnt  it  as  fuel. 
Upon  the  arrival  of  the  ship  at  Liverpool  the  plain- 
tifis  refused  to  deliver  the  cargo  unless  the  def eudante 
made  a  deposit  against  general  average  of  £559,  and 
the  defendante  were  compelled  to  make  this  deposit, 
and  they  paid  to  the  plaiutiffii  the  freight,  less  £590,* 
the  value  of  tiie  copra  burnt.  The  plaintifFs  there* 
upon  brought  this  action  to  recover  £590,  the  balance 
of  the  freight,  and  the  defendante  counterclaimed  to 
recover  £559,  which  they  had  been  compelled  to 
deposit  against  general  average. 

*  The  defendante  had  deducted  from  the  total 
freight  the  sum  of  £610,  but  in  their  defence  they 
paid  £20  into  court,  leaving  £590  deducted  as  the 
value  of  the  copra  burnt. 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister'^ 

at-Law. 
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Barnes,  J.,  foondupoa  the  facts  that  the  ship  when 
she  started  from  Oolombo  had  not  sufficient  cosds  to 
take  her  to  Saez,  and  that  she  was  in  that  respect 
nnsea worthy  for  that  stage  of  the  voyage;  and  he 
held,  upon  the  authority  of  Thin  v.  Richards, 
40  W.  E.  617,  [1892]  2  Q.  B.  141,  that  the  impHed 
warranty  of  seaworthiness  attached  at  the  oommenoe- 
ment  of  each  stage  of  the  voyage.  He  accordingly 
entered  judgment  for  the  dofendaats  upon  the  olaim 
and  counterclaim. 

The  p]ainti£Eis  appealed. 

ScruUon  and  D.  Stephens,  for  the  plaintiffs. — The 
learned  judge  was  wrong  in  holding  that  the  implied 
warranty  of  seaworthiness  attached  at  oommence- 
ment  of  each  stage  of  the  voyage.  Where  tiiiere  is  one 
entire  voyage  the  warranty  of  seaworthiness  attaches 
at  the  commencement  of  the  voyage  only:  Bermon 
V.  Woodbridge,  2  Doug.  781.  In  the  present  case  the 
ship  was  seaworthy  for  the  entire  voyage  on  leaving 
Cebu,  but  as  regards  perishables,  such  as  coals,  stores, 
&c ,  she  had  as  much  as  was  necessary  to  take  her  to  the 
first  usual  place  of  replenishment.  It  was  com- 
mercially impossible  for  her  to  take  in  coals  at  Cebu 
for  the  whole  voyage  to  liverpooL  There  is  no 
absolute  warranty  that  the  ship,  before  starting  on 
the  second  stage  of  the  voyage,  will  take  on  board 
sufficient  coals  and  scores  for  that  stage;  there  is  only  a 
promise  or  an  undertaking  that  the  Fervantsof  the  ship^ 
owner  will  take  due  care  to  replenish  the  stock,  and  the 
exception  of  liability  for  the  negligence  of  the  master 
and  crew  and  other  servants  of  the  shipowner  covers 
this.  The  principle  is  clearly  laid  down  in  Dixon  v. 
Sadler,  6  M.  &  W.  405;  Burgess  v.  Wickham,  11 
W.  E.  992,  3  B.  &  8.  669;  BoviUon  v.  Lupton,  11 
W.  E.  966,  33  L.  J.  C.  P.  37;  and  1  Amould  on 
Marine  Insurance  (2nd  ed.),  p.  711,  where  a 
voyage  divided  into  a  river  voyage  and  a  sea 
voyage  is  discussed.  In  Thin  v.  Richards  the  voyage 
was  a  short  one,  and  the  court  did  not  decide  ^e 
case  upon  the  ground  that  the  voyage  was  divided 
into  stages.  [They  also  contended  that  the  proper 
conclusion  from  the  facts  was  that  the  ship  started 
from  Colombo  with  sufficient  coal  to  take  her  to  Suez 
and  that  the  coal  ran  short  owing  to  the  engines 
breaking  down.  They  further  contended  that  the 
sacrifice  was  a  general  average  sacrifice  to  which  the 
defendants  had  to  contribute,  though  this  question 
would  not  arise  if  the  implied  warranty  of  seaworthi- 
ness had  been  broken.] 

Joseph  Walton,  Q,C,,  and  J,  Mansfield  (Horridge 
with  them),  for  the  defendants. — ^This  being  a  voyage, 
which  on  account  of  its  length  has  to  be  divided  for 
coaling  purposes  into  stages,  the  implied  warranty 
of  seaworthiness  as  regards  the  coal  supply  attaches 
at  the  oommeticemeatof  each  stage :  Thiny.  Richards, 
The  ship  must  either  take  in  coal  at  the  commence- 
ment of  the  voyage  for  the  whole  voyage,  or  if  it  only 
takes  in  (X)al  for  the  first  stage  it  must  replenish  the 
coal  at  each  stage.  The  law  applicable  to  voyages 
divided  into  stages,  each  of  which  entails  a  difPerent 
equipment,  is  discussed  in  1  Arnould  on  Marine 
Insurance  (2nd  ed.),  p.  711 ;  Dixon  v.  Sadler ;  Quebec 
Marine  Insurance  Oo,  v.  Commercial  Bank  of  Canada, 
18  W.  E.  769 ;  L.  E.  3  P.  C.  234 ;  Bouillon  v.  Lupton. 

(They  also  contended  that  it  was  not  a  general  average 
088.J 

Cur,  adv,  vult, 

March  11. ~A.  L.  Smith,  L.J.,  read  the  following 
judgment:  This  is  an  action  by  the  owners  of  the 
steamship  Vortigern  to  recover  from  the  defendants 
the  sum  of  £610,  being  for  freight  under  a  charterparty 
dated  the  6th  of  August,  1897,  and  the  defendants 
defend  themselves  upon  the  ground  that  the  cargo, 


which  belonged  to  them,  and   which   connsted  otj 
copra    (a    species   of    coooanut),    had    daring 
voyage  been  burnt  up  by  the  captain  as  fuel  for 
ship,  and  that  this  burning  up  of  the  cargo  had  ti 
place  in  consequence  of  the  breach  of  the  im] 
warranty  of  seaworthiness  which  attached  to 
contract  of  affreightment   at  the  oommencemeiit 
the  voyage — that  is,  that  coal  necessary  for  the 
prosecution  of  the  voyage  had  not  been  taken 
board    when     the    G^p   commenced   the 
voyage,  and  the  cargo  had  therefore  to  be  used  as  fi 
in  the  place  of  coal.    The  defence  depends  upcm 
point  of  law  and  a  question  of  fact.    The  value  of  ~ 
cargo  burnt  equalled  the  freight  claimed 
as  to  £20  which  was  paid  into  court  by  the 
dants.    The  charter-party  was  in  ordinary  fdnn, 
was  for  a  voyage  by  the  plaintiflfs'  steamship  ~ 
Cebu,  in  the  PhOippine  Islands,  to  liveipool,  ca 
at  Marseilles  if   ordered.     By  this  charter-party 
steamship  had  liberty  to  caJl  at  any  ports  in 
order,  and  by  the  charter-party  dangers  of  nai 
tion  or  machinery,  negligence,  default,  or  ecror 
judgment  of  the  owners,  pilot,  master,  and  crew^ 
other  servants  of  the  shipowner  were  excepted, 
point  of  law  is,  as  to  what  implied  warranty  of 
worthiness  attaches  to  a  contract  of  afreightmentni 
a  voyage  such  as  the  present  when  from  the  neoesa^ 
of  the  case  the  ship  cannot  start  upon  the  chart< 
voyase  with  an  equipment  of  coal  on  board  soffit 
for  the  whole  voyage  if  the  ship  is  to  be  a 
carrying  vessel,  which  it  clearly  was  the  intention 
all  parties  that  it  should  be.    It  cannot  be  denied  ' 
the  implied  warranty  which  prim^  facie  attaches  to 
charter-party  such  as  the  present  is  that  the  ship 
be  seaworthy  for  the  voyage  at  the  time  of  sailing, 
which  is  meant  that  it  shsul  then  be  in  a  fit  state  as{ 
repairs,  equipment,  and  crew,  and  in  all  other 
sufficient  to  take  the  ship  in  ordinary  circamstancei  I 
its  port  of  destination,  though  there  is  no 
that  the  ship  shall  continue  seaworthy  during 
voyage.    That  coals  are  part  of  the  equipment  of  J 
steamship  I  do  not  doubt,  and  if  the  voyage  in  ' 
case  had  been  an  ordinary  voyage,  as  to  which 
was  no   necessity,  as   reg^ards  takuu^  in   coal, 
dividing^  it  into  stages,  it  cannot  be  aenied  that 
steamship  was  unseaworthy  when  she  started 
Cebu  on  her  voyage  to  Liverpool,  for  the 
reason  that  she  had  not  then  on  board  an  equ^ment  ( 
coal  sufficient  to  take  her  in  ordinary 
to  her  port  of  destination.    To  obviate  this  difl 
— and   a   great  difficulty   it   is   in    oaaos   of 
voyM^    of    cargo-carrying    steamships    (for  it 
manifest  that  no  carg^-carrying  steamship  can 
be  seaworthy  when  she  starts  upon  suoh  a  Toya^ 
the  present  by  reason  of  the  impossibility  of 
having  on  board  such  an  equipment  of  coal  as  wiH] 
sufficient  to  take  her  to  the  port  of  destinatioa) 
has  become  the  practice  by  reason  of  the  ntoosrityj 
the  case  for   cargo-carrying   steamship    owoen 
divide  these  long  voyages  into  stages  for  the  pi 
of  replenishing  their  ships  with  coal,  and  thus  as 
as  practicable  complying  with  the  warranty  of 
worthiness  which  attached  when  the  ship  ooi 
its  voyage.    This  practice  was  resorted   to  in 
present  case,  for  I  find  by  the  engineer's  log  that 
voyage  was  divided  into  stages,  and  it  appears  ' 
the  average  adjustment  that  the  cargo-owners  sol 
quently  acquiesced  therein,  the  first  sta^  being  fr^ 
Cebu  to  Colombo,  in  Ceylon,  the  second  from  Gok 
to  Suez,  and  the  third  from  Sues  to  LdrerpooL 
Colombo  the  ship  accordingly  called  and  took  in 
for  the  second  stage,  but  the  learned  judge  hasfc 
and  there  certainly  was  evidence  to  supjj^cwt  his 
that  the  ship  did  not  at  Colombo  take  in  a  soi 
of  coal  for  the  second  stage  to  Sues,  and  thai, 
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rsMMi  of  the  oaal  falling  short  whilst  passing  up  the 
It«d  Sea,  the  defendants'  copra  was  resorted  to  in 
onler  to  carry  the  ship  on  to  Saez,  where  she  again 
cmM,  and  so  was  enabled  to  perform  her  chartered 
Toyigeto  liTerpoo). 
At  to  the  question  of  fact,  it  was  argued  on  behalf 


((■1  when  it  started  upon  the  second  stage — fi 
Cdkoobo  to  Suez — and  this  argument  was  principally 
lused  upon  the  engiiieer'B  lo|f ;  but  this  do<:ameut, 
who)  looked  at.  has  been  so  muoh  alt«red  that  little,  if 
my,  nliance  can  be  placed  thereon.  In  my  opinion 
Bunes,  J.,  has  dealt  with  tliis  question  of  fact  in  the 
jnt^er  manner  by  investigatLDg  the  amount  of  ooal 
eaumaed  by  the  ship  at  different  ports  of  the  voyage, 
■od  I  agree  not  only  in  the  result  he  has  arrired  at, 
but  wil£  the  reasons  he  has  given,  which  are  fully 
Kt  oat  in  his  judgment. 

1  oome  to  the  point  of  law,  which  is  this — What 
WH  the  implied  warranty,  if  any  (it  matters  not 
whether  it  is  called  a  warranty  or  an  absolute  oundi- 
tioo),  when  the  ship  started  upon  the  seoond  stage 
bom  Colombo  to  Suez?  Was  there  then  an  implied 
mraaty  that  she  had  a,  sufBciency  of  ooal  on  board 
for  this  second  stage — that  is,  that  she  was  seaworthy 
for  that  stage  ?  This  is  the  real  point  in  the  case. 
The  ibipowuers  assert  that  there  is  no  such  warranty, 
md  that  the  sole  obligation  they  were  then  under  to 
the  cargo-owners  was  that  their  master  and  crew 
ibonld  not  negligently  omit  to  take  in  ooal  at 
Colombo  or  during  the  stages  sabseqnent  to  the  first 
Hage,  and  that,  although  tne  ship  might  during  the 
Homsd  stage  in  this  case  have  put  into  Parim  and 
obtained  cool,  and  although  it  might  be  negligence 
for  the  master  and  crew  not  to  have  done  so,  as 
DegGgence  of  master  and  crew  is  excepted  by  the 
shutsr-party  the  shipowners  are  not  liable  to  the 
cano-owners  tor  having  bnmt  up  their  cargo  for 
fuel  as  they  did.  Now  reduce  this  contention  of  the 
■hipowuers  into  a  concrete  case  to  see  what  in 
ptactioe  it  amounts  to.  Take,  for  instance,  the 
case  of  a  cargo-carrying  steamship  commencing 
i  voyage  of  some  5,000  miles  in  length,  and 
lbs  riiipowners,  for  coaling  purposes  by  reason  of 
the  necessity  of  the  case,  having  to  divide  the  voyage 
into  five  stages  of  1,000  miles  each.  The  shipowners 
most  admit  that  Uiey  warrant  to  the  cargo-owners 
that  their  ship  has  a  sufGcienoy  of  coal  on  board  for 
the  whole  voyage,  when  it  oommenced  that  voyage, 
hnt  they  assert  that  by  reason  of  their  dividing  the 
royage  into  stages,  alUiough  for  their  own  purposes, 
tbn  warranty  is  thus  cut  down  to  the  first  stage  of 
1,000  milM,  and  that  as  regards  the  residue  of  the 
•ti^es  (4,000  miles  in  all)  there  is  no  warranty  that 
the  ship  has  a  sinrie  ton  of  ooal  on  board,  and  that 
the  only  liabili^  ^ey  are  under  to  the  cargo-owners 
during  the  residue  of  the  voyage  is  for  the  negligence, 
if  any,  of  their  master  and  crew  for  not  taking  ooal  on 
board  when  they  might  have  done,  and,  as  negligence 
of  master  and  crew  is  excepted  by  the  charter-party, 
ths  shipowners  ore  under  no  liability  whatever  to  the 
earao-owners  during  the  transit  of  the  4,000  miles ; 
sad  I  am  aaked  to  hold  that  this  is  the  true  meaning 
cf  the  charter-party  in  the  present  case.  I  certainly 
cannot  do  so.  On  the  other  hand,  the  contention  of 
the  cargo-owners  is  that,  whether  the  shipowners 
dnide  Uie  chartored  voyage  into  stages  or  not  for 
<!oaliiig  purposes,  that  has  nothing  to  do  with  them, 
bat  if  from  the  necessity  of  the  oaae  the  shipowners 
do  M,  the  cargo'owners  in  no  way  abandoii  the 
undoubted  warranty  they  have  at  ttie  commenoe- 
sisnt  of  the  voyage.  Tlie  only  way  in  which  this 
watranty  can  be  complied  wiih  is  for  the  shipovmers 
to  extend  the  existing  wuranty  to  the  conuneuce- 


ment  of  each  stage,  and  I  can  see  no  reason  why  sooh 
a  warranty  shoiud  not  be  implied,  and  I  have  no 
difficulty  m  making  the  implication,  for  it  is  the 
only  way  the  clear  intention  ol  the  parties  can 
be  carried  out  and  the  undoubted  and  admitted 
warranty  complied  with.     It  appears  to  me  to  be  no 

answer  to  say  that  it  is  a  war" — ' '  '" 

the  commencement  of  the  voyag 
when  a  question  of  seaworthinesi 
a  Bteamship  owner  and  his  under 
policy  or  between  a  steamship 
owner  upon  a  contract  of  uE 
underwriter  or  cargo-owner  est) 
at  the  commencement  of  tbevoy 
with  a  sufficiency  of  coal  for  tl 
traoted  voyage,  it  lies  upon  the  s 
displace  this  defenoe,  which  is  a 
that  he  had  divided  the  voyage  ii 
purposes  by  reason  of  the  neoei 
that  at  the  commencement  of  ea 
on  board  a  sufficiency  of  coal  for 
words,  was  seaworthy  for  that  8 
in  this  he  fails  in  defeating  the  i 
nees  which  priTO^  facie  has  beei 
him.  In  each  case  it  is  a  matter 
the  necessity  of  the  case  requires  t 
be,  and  I  think  that  in  tJie  prest 
for  coaling  places  at  Colombo 
establishea.  The  question  of  i 
into  stages,  as  regards  the  warra 
is  by  no  means  destitntff  of  S 
numerous  cases  decided  upon  p 
saranoe  when  the  voyage  is  divi< 
there  is  also  a  case  m  this  0 
warranty  of  sea  worthiness  upon  a 
ment  when  the  voyage  was  divi 
regards  the  first  doss  of  coses  it  i 
judgment  of  Lord  Penzanoe, 
judgment  of  the  Judicial  Oom 
Council,  consisting  of  himself,  E 
QifEord,  L.J.,  in  the  oasa  of  Quel 
Co.  T,  Commercial  Bank  of 
769,  at  p.  771,  L.  B.  3  P. 
where  the  numerons  prior  au 
voyages  consisting  of  different  s 
"  The  case  of  Dixon  v.  Sadler, 
the  other  cases  which  have  1 
beyond  doubt  that  there  is  seawc 
seaworthiness  in  some  oases  fo 
worthiness  in  some  cases,  as  in 
put  forward  of  a  whaling  voya 
well-reoognized,  and  distinctly  I 
voyage.  This  principle  has 
various  decisions ;  but  it  has 
decided  that  the  vessel,  in  coses 
distinct  stages  of  navigs 
necessity  of  a  different  equipm 
worthiness,  must  be  properly  i 
respects  seaworthy  for  eooh  ol 
voyage  respectively  at  the  tii 
upon  each  stage,  otherwise 
seaworthiness  is  not  oomplied  > 
that  the  obligation  thus  oast  up( 
core  and  provide  a  proper  cond 
of  the  vessel  to  encounter  the  p« 
the  voyage  necessarily  involves  ( 
one  stage  of  the  voyage  and  . 
allowed  an  opportunity  to  fin 
further  equipment  whicn  the  su 
voyage  reqmrss ;  and  no  doubt 
equipment  must,  if  the  warrant 
to    be    complied    with,    be    f 


npoi 


that   subsi 


voyage  which  is  supposed  to 
into   ^'hi'   judgment   the 
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the  place  of  *'  the  auared/'  and  the  judgment  is  in 
point  in  the  present  case.  There  is  no  difference 
between  the  implied  warranty  of  seaworthiness  which 
attaches  at  the  commencement  of  the  yoyage  in  the 
case  of  an  assured  shipowner  and  in  the  case  of  a 
shipowner  under  a  contract  of  affreightment.  In 
each  case  the  shipowner  warrants  that  his  ship  is 
seaworthy  at  the  commencement  of  the  voyage. 
What  Lord  BLMikbum  said  in  Steel  v.  StcOe  Line 
Steamship  Co.,  3  App.  Cas.  72,  at  p.  86,  26  W.  R. 
Dig.  216,  in  the  House  of  Lords,  as  to  the 
warranty  of  seaworthiness  which  attaches  to 
"contracts  for  sea  carriage''  shows  that  it  is  the 
same  warranty  as  that  which  attadies  when  a  ship^ 
owner  insures  his  ship  with  an  underwriter.  The 
judgment  of  the  Privy  Council  contemplates,  it  will 
be  seen,  stages  of  necessity,  and  I  can  see  no  difference 
in  principle  between  physical  stages  of  necessity  and 
other  steles  of  necessity  as  to  the  implication  of  a 
warranty  attaching  thereto.  But  there  is  also  the  case 
in  this  court  in  the  year  1892  of  Thin  v.  Richards  <fc  (7o., 
40  W.  B.  617,  [1892]  2  Q.  B.  141,  which  I  am 
unable  to  distinguish  on  principle  from  the  present. 
It  was  an  action  by  cargo-owners  against  shipowners 
for  non-delivery  of  cargo,  and  the  point  whidi  arose 
was  as  to  whether  there  had  been  a  breach  of  the 
warrantry  of  seaworthiness  when  the  ship  commenced 
its  voyage.  The  ship  was  chartered  for  a  voyage 
from  Oran,  in  Algiers,  to  Garston  Dock,  Liverpool, 
with  liberty  to  call  at  any  ports  in  any  order.  There 
was  also  an  exception  as  to  the  negligence  of  the 
master  and  crew.  According  to  usual  practice,  the 
ship,  having  left  Oran  with  a  light  cargo  of  Esparto 
grass,  proceeded  to  Huelva,  in  Spain,  and  there 
filled  up  with  iron  ore,  and  was  subsequently  lost  on 
her  chartered  voyage.  It  was  proved  that  when 
the  ship  left  Oran  on  her  voyage  she  had  not  a 
sufficiency  of  coal  on  board  to  take  her  to  Liverpool, 
nor  did  she  fill  up  at  Huelva  with  a  sufficiency  of  co^ 
to  take  her  on  to  Liverpool.  The  not  taldng  on  board 
sufficient  coal  at  Huelva  arose  by  reason  of  the  negli- 
gence of  the  engineer.  This  court  (Lord  Esher,  M.B., 
Fry  and  Lopes,  L.JJ.)  held  that,  whether  the  voyage 
was  to  be  taken  as  a  voyage  from  Oran  to  Liverpool, 
or  a  voyage  divided  into  stages— that  is,  from  Oran  to 
Huelva,  and  from  there  to  Liverpool,  the  ship  was 
unseaworthy,  and  gave  judgment  accordingly,  for, 
said  the  court,  whether  the  voyage  is  taken  to  be  an 
undivided  voyage  from  Oran  to  Liverpool,  or  a  voyage 
divided  into  stages,  the  ship  was  unseaworthy,  for 
if  the  commencement  of  the  voyage  be  taken  as  from 
Oran,  she  had  not  then  a  sufficiency  of  coal  on  board 
for  the  voyage  frcmi  Oran  to  Liverpool,  or  if  the 
commencement  of  the  voyage  be  the  stage  from  Huelva 
to  Liverpool,  she  had  not  then  sufficient  coal  on  board 
for  that  stage,  and  consequentiy,  whichever  the 
voyage  was,  the  implied  warranty  had  been  broken. 
The  doubt  expressed  by  Lord  Esher  as  to  whether  it 
was  a  voyage  divided  into  stages  seems  to  me  to  have 
been,  not  that  a  voyage  could  never  be  divided  into 
stages,  if  the  necessi^  of  the  case  required  it,  but 
whether  in  such  a  comparatively  short  voyage  from 
Oran  to  Liverpool  the  necessity  of  dtvidmg  the 
voyage  into  stages  had  been  satisfied  by  proof. 
In  my  judgment  Barnes,  J.,  was  correct  when  he  held 
upon  the  facts  of  this  case  that  tliere  was  a  necessity 
for  dividing  the  voyage  for  coaling  purposes  into 
stages  into  which  it  was  divided,  and  that  therefore 
the  warranty  of  seaworthiness  existed  at  tiie  com- 
mencement of  the  second  stage  at  Colombo,  and  tiiat 
the  ship  had  not  then  sufficient  coal  on  bosud  for  this 
second  stage,  and  that  the  defendants  were  right  in 
their  contention.  This  decides  the  case  in  favour  of 
the  defendants,  and  it  is  unnecessary  to  embark  upon 
the  point  raised  as  to  general  average.  The  judgment 


of  Barnes,  J.,  must  be  affirmed,  and  tiiis  appeal  dis- 
missed with  costs. 

Collins,  KJ.,  read  the  following  judgmiODt:  I 
will  add  a  few  words  to  the  judgment  which  has  jut 
been  delivered.  I  think  the  difficulties  which  have 
been  suggested  in  this  case  are  very  much  diminiihed 
when  it  is  realized  that  the  warranty  of  aeawortiuneas 
has  always  been  relative.  Though  absolute  when  it 
attached,  its  precise  extent  and  limitatioos  wers 
relative,  and  varied  according  to  the  standard  whidi 
the  parties  must  have  been  supposed  to  contemplate 
as  applicable  to  the  adventure.  A  good  instanoe  of 
this  principle  is  to  be  found  in  Burg  sea  v.  Wickham,  11 
W.  B.  992,  3  B.  &  S.  669,  where  the  standard  of  aes- 
worthiness  required  was  determined  by  refersnoe  to 
the  dass  of  the  vessel  which  to  tbe  knowledge  of  both 
parties  was  intended  to  be  insured.  That  was  a  caae 
of  a  vessel  built  for  river  navigation  sent  on  an  ocean 
voyage,  and  the  warranty  was  held  to  be  satisfied  hjr 
proof  that  it  had  been  made  as  fit  as  was  reasonablj 
possible  for  a  vessel  of  such  a  description.  The  caaaa 
cited  by  my  brother  Smith  are  other  inst^inces  of  tbe 
same  principle.  The  custom  of  a  particular  tcads 
{e,g,^  the  Greenland  whale  fishery)  or  the  ooavenieoos 
of  the  parties  to  a  particular  adventure  may  Doake  it 
reasonable  that  the  vessel  should  be  equipped  up  to  a 
different  standard  at  Afferent  stages  of  the  voyige, 
and  the  warranty  of  seaworthiness  has  to  be  adjnstad 
accordingly.  It  is  a  necessary  corollary  of  this  pria- 
ciple  of  varying  standards  at  different  stages  that  at 
each  stage  the  vessel  shall  conform  to  the  standard 
required  for  that  stage.  I  regard  this  not  so  much 
as  a  concession  to  the  shipowner  as  an  adjustment  of 
the  standard  of  seaworthiness  to  the  reqairementi 
whidi  the  conditions  of  the  adventure,  according  to 
the  understanding  and  convenience  of  both  pirtiei> 
demand.  To  come  to  the  case  before  us,  it  is  obvioes 
that  the  convenience  of  both  parties  required  that  the 
adventure  should  be  carried  out  by  a  steamer,  and 
that  it  was  not  reasonably  possible  for  the  steamer  ia 
question  to  carry  coals  enough,  in  additicm  to  her 
cargo,  to  carry  the  vessel  to  her  ultimate  destinatioa 
at  a  reasonable  rate  of  consumption  for  a  vessel  of 
her  dass.  It  is  obvious,  therefore,  that  the  oomnioii 
purpose  could  not  be  reasonably  carried  out  unlav 
the  vessel's  stock  of  coal  should  be  from  time  to 
time  replenished.  The  warranty  of  seawortiuiiea, 
therefore,  must  be  construed  by  reference  to  tke 
reasonably  possible  standard  applicable  to  sock  a 
vessel  on  sudi  a  voyage.  The  voyage,  therefoce,  for 
this  purpose  must  be  looked  upon  as  divided  into 
stages,  vnth  the  necessary  incident  that  tbe  warranty 
must  be  adjusted  accordingly.  It  follows  that  the 
warranty  must  cover  a  condition  that  the  vessel  ifaall 
at  the  commencement  of  each  stage  be  in  tliis  reipect 
seaworthy  for  that  stage.  The  warranty  was,  as  I 
have  pointed  out,  in  its  inception  relative— that  is  to 
say,  varying  according  to  the  standard  reasonaUj 
applicable  to  the  contemplated  conditions.  FoUov- 
ing  the  process  of  evolution  through  whioh  modem 
commerce  has  jxissed,  the  warranty  must  be  made  to 
conform  to  modem  exigendes— that  is,  to  the  roles  of 
convenience  which  regulate  the  praotioe  of  mercfaaaii 
in  respect  to  particular  voyages.  To  say,  ss  Hr. 
Sorutton  contended,  that  the  warranty  is  limited  to 
the  first  stage,  and  is  satisfied  if  the  vessd  is  fit  to 
P|erform  it,  is,  as  it  seems  to  me,  to  ignore  the  pns- 
ciples  out  of  which  the  doctrine  of  stages  was  evolved, 
and  to  accept  it  partially  only  and  not  in  its  entirdtj. 
The  doctrine  of  stages  involves  a  recurring  obligation 
to  bring  the  vessel  up  to  the  required  standard  at  eadi 
stage.  It  cannot  be  accepted  with  an  illogical  limi- 
tation. It  must  be  acceptea  altogether  or  not  at  alL 
Accepting,  as  I  do,  Bmucs,  J.'s,  findings  of  fact  bx 
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the  reaaons  giyen  by  him  and  my  brother  Smith,  it 
follows  that,  whether  Colombo  to  Suez  or  to  Port 
Slid  is  regarded  as  the  second  stage  in  the  contemplated 
Toya^  the  warranty  of  seawortmness  as  to  coal  snpply 
was  not  made  good,  to  which,  of  course,  negligence 
(though  excepted)  is  no  answer,  and  therefore  that 
the  shipowners  are  liable  to  make  good  the  yalne 
of  the  copra  consumed  by  reason  of  the  breach  of 
wuianty.  The  question  in  this  case  is  as  to  coal 
only,  bat  the  snbject-matter  as  to  which  the  voyage, 
for  the  purpose  of  applying  the  warranty  of  sea- 
worthiness, may  be  deemed  to  be  divided,  and  what 
the  itages  are  to  be,  must  be  determined  in  each  case 
by  reference  to  what  must  be  taken  as  the  exigencies 
of  the  adventure  as  contemplated  by  the  parties 
hanng  regard  to  the  ordinary  course  of  a  business. 

A.  L.  Smith,  L.J.,  said  that  the  Lord  Chief  Justice 
asked  him  to  state  that  he  agreed  with  the  judgments 
which  had  been  delivered. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Hohnan^  Birdwood,  & 
Co. 

Solidton  for  the  defendants,  Rowdiffts,  BawU^  & 
Coi,  for  HiU,  Dickinson,  <k  Co.,  Liverpooi. 


Prom  Q.  B.  Div.  (Bkcy.)       ) 
(Lindley,  M.R.,  and  Kieby  and  >  March  3,  10. 

Vaughan  Williams,  £.JJ.)      ) 

In  re  GiEYE. 
Ex  parte  Thb  Trustee,  (a.) 

Gaming — Stockbroker — Agreement  by  way  of  gaming  or 
wagering — Sale  and  purchase  of  stocks  and  shares — 
Bargain  for  payment  of  "  differences  ** —Higher  price 
if  stocks  taken  up — Oaming  Act,  1845  (8  <fc  9  Vict.  c. 
109),  s.  18. 

Where  contracts  between  a  broker  and  his  customer  for 
the  sale  and  purchase  of  stocks  and  shares  contained 
provisions  thai  the  price  should  be  one-eighth  more  if  the 
stock  vfos  taken  up,  or  one-eighth  less  if  it  was  delivered. 

Held  {^following  Universal  Stock  Exchange  v. 
Stnchan,  44  W.  B.  497,  [1896]  A.  C.  166),  that  the 
existence  of  an  option  for  the  customer  to  demand 
delivery  or  payment  in  cash  did  not  of  itself  prevent  the 
court  finding  that  the  contract  was  really  one  for  the  pay- 
mad  of  differences  only. 

And  held,  that  the  provisions  as  to  price  showed  thai 
the  contract  was  for  differences  only,  and  that  such  an 
agreement  wcu  void  as  being  **  by  way  of  gaming  or 
wagering,**  within  the  meaning  of  section  18  of  the 
Gaming  Act,  1845. 

Decision  of  Wright,  J.,  reversed. 

Appeal  from  Wright,  J. 

The  baakrupt  CHeve,  who  carried  on  business  (under 
the  style  of  J<mn  8haw)  as  an  outside  broker,  had  had 
various  dealings  with  the  daioaant  James  Moss,  a 
oommisaion  agent.  The  daim  was  for  a  sum  of 
£2,323,  oonsisting  of  £195,  the  balance  due  by  the 
hankmpt  in  respect  of  stocks  and  shares  bought  and 
sold  for  the  daunant,  and  £2,128  damages  for  non- 
delivery of  400  Canadian  Padfic  Rauway  shares 
honght  by  the  claimant  in  May  and  June,  1897. 

The  sold  notes  issned  by  the  bankrupt  were  in  the 
form,  '*  I  b^  to  advise  having  sold  to  you,"  and 
contained  after  spaces  headed  '*  Amount,*'  **  Descrip- 
tion," "Cover,"  and  "Price,"  the  words,  *' Plus  one- 
ei^^t  if  stock  is  taken  up."  The  bought  notes  were 
as  follows,  "  I  beg  to  advise  having  bought  of  you 

(o.)  Reported  by  B.  C.  Maokbnzib,  Esq.,  Barrister- 

at-Law. 


.  .  .  Less  one-eighth  if  stock  is  delivered."  All 
contracts  were  subject  to  conditions  which  were 
printed  on  the  back  of  the  note,  and  were  substan- 
tially the  same  on  sold  notes  and  on  bought  notes. 

Condition  1 :  "  All  stocks  or  shares  become  closed 
without  notice  whenever  the  cover  is  exhausted  .  .  ." 

No.  2 :  "  The  stocks  or  shares  to  which  this  con- 
tract refers,  unless  dosed  prior  to  the  first  day  of  the 
account,  must  dther  be  delivered  or  carried  over  to 
the  next  account.  If  to  be  delivered  the  certificate  or 
scrip  must  reach  me  before  twdve  o'clock  on  the  first 
day  of  the  account." 

Nos.  3  and  4  contained  further  provisions  as  to 
"  cover."  and  similar  matters. 

No.  5  :  "  It  is  to  be  distinctly  understood  that  I  am 
prepared  to  deliver  "  [or,  •*  to  accept  delivery  of  "] 
"  tne  stodc  or  shares  to  which  this  contract  refers  if 
demanded,  but  require  cash  on  the  first  day  of  the 
account  for  securities  I  have  to  deliver  customers  [or, 
"  if  required,  and  will  pay  cash  if  desired  at  any  time 
subject  to  discount  for  cash  "]." 

Prior  to  the  transactions  in  Canadian  Pacific  shares 
the  claimant  had  had  many  small  dealings  with  the 
bankrupt,  but  the  shares  had  in  no  case  been  actually 
delivered  or  paid  for.  Aiter  the  purchase  of  the 
Canadian  Pacific  shares  the  claimant  was  not  in  a 
position  to  take  them  up  without  borrowing  the 
money,  and  he  did  not  in  fact  pay  cash  on  the  first 
day  of  the  account.  The  shares  having  largdy  risen 
in  price,  he  did,  however,  on  the  7th  of  December, 
1897,  demand  delivery,  which  demand  was  refused, 
or  at  least  not  complied  with.  Gfieve  having  become 
bankrupt,  the  daimant  claimed  to  prove  for  the  above- 
mentioned  sum. 

Before  the  registrar  and  before  Wright,  "3,,  it  was 
contended  that  the  daim  arose  out  of  a  gambling  trans- 
action, and  was  bad  under  section  18  of  the  Gtaming 
and  Wagering  Act,  1845.  The  registrar  accordingly 
disallowed  the  claim ;  but  Wright,  J.,  though  express- 
ing considerable  doubt  as  to  whether  the  transactions 
were  not  contracts  merdy  for  the  payment  of  differ- 
ences and  so  of  the  nature  of  ^anung  and  wagering, 
hdd  that  they  were  not  sufficiently  proved  to  be  of 
that  character,  and  admitted  the  proof.  Gfieve's 
trustee  in  bankruptcy  appealed, 

Herbert  Beed,  Q.C.,  and  A.  II.  Garrington,  for  the 
appeal,  cited  Universal  Stock  Exchange  v.  Strachan, 
44  W.  B.  497,  [1896]  A.  C.  166. 

ilfutr  Mackenzie,  for  Moss,  dted  Universal  Stock 
Exchange  v.  Stevens,  40  W.  B.  494  ;  Shaw  v. 
Caledonian  Bailway  Co.,  17  Ct.  Bess.  Cas.,  4th 
Series  (Bettie).  466;  and  In  re  Oronmire,  Ex  parte 
Waud,  46  W.  B.  679,  [1898]  2  Q.  B.  383. 

No  reply  was  called  for. 

LiNBLEY,  M.B. — We  have  had  an  opportunity  of 
considering  this  case,  which  was  began  a  week  ago, 
and  we  are  all  agreed  about  it.  The  question  turns, 
of  course,  on  the  trae  construction  of  the  Act  of  1845 
(8  &  9  Vict.  c.  109),  s.  18  of  which  enacts  that  **  all 
contracts  or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null 
and  void."  We  have  therefore  to  consider  whether 
this  is  a  "  contract  or  agreement  by  way  of  gaming 
or  wagering."  Of  course,  if  it  is  an  agreement  to 
buy  or  sdl  stock  for  delivery,  and  if  the  stock  is  to  be 
paid  for,  the  Act  has  no  application  at  all.  But  if 
the  real  object  and  the  real  effect  of  the  agreement  is 
to  provide  for  the  payment  of  differences,  and 
nothing  dse,  then  it  is  plainly  an  agreement 
to  which  the  Act  does  apply.  That  has  been 
settled  by  a  series  of  decisions  to  which  I  need 
not  refer  at  present.  Where  the  learned  judge 
in  the   court    below    went    wrong,    as    I    think. 
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was  in  not  attending  sufficiently  to  the  terms 
of  the  agreement  itself.  To  my  mind — subject 
to  a  question  of  law  to  which  I  will  address 
myself  presently  —  the  agreement,  on  the  face 
of  it,  is  a  gamiag  and  wasrerins:  agreement.  The 
form  of  the  transaction  is  that  Qieve  begs  to  advise 
haying  sold  so  much  of  a  certain  stock  at  a  certain 
price,  for  account.  If  that  were  all  it  would  be  an 
ordinary  sold  note,  and  you  could  not  say  there  was 
anything  on  the  face  of  it  to  show  that  the  parties 
did  not  mean  what  they  said.  In  that  case  the 
party  alleging  that  the  transaction  was  within  the 
Act  would  nave  to  prove,  by  parol,  if  he  could,  that 
the  contract  was  a  gaming  and  wagering  one,  and 
that  this  sold  note  did  not  represent  the  real  meaning 
of  the  parties  to  it.  But  here  you  have  something 
else — namely,  that  the  price  mentioned  is  to  be  paid, 
**  Plus  one-eighth  if  the  stock  is  taken  up."  Now, 
what  does  that  mean?  *' Plica  one-eighth  if  taken 
up "  :  that  shows  plainly  that  they  did  not  really 
contemplate  the  taking  up  of  the  stock.  The  buyer 
need  not  take  it  up  at  all  unless  he  likes.  If  he  does 
not  he  must  pay  the  difPerence.  On  the  face  of  it,  this 
is  not  in  truth  a  bargain  for  the  sale  of  the  stock. 
That,  I  think,  is  where  Wright,  J.,  has  failed  to  give 
effect  to  the  terms  of  the  agreement.  Both  parties, 
it  is  plain,  intended  to  act  upon  this  bargain,  and  its 
terms  amounted  to  a  wagering  contract. 

If  we  look  at  the  conditions  subject  to  which 
the  contract  is  stated  to  be  issued,  they  point  to 
the  same  conclusion.  Those  oouditions,  to  my  mind, 
look  much  more  like  a  bargain  for  the  payment 
of  differences  than  an  ordinary  sold  note.  I  do 
not  say  that  ''cover  "  is  not  applicable  to  other  trans- 
actions than  agreements  for  payments  of  differences. 
It  is  not  merely  the  use  of  the  word  *'  cover  *'  that  I 
rely  upon.  But  when  you  look  at  the  terms  altogether, 
it  appears  to  mo  that  the  true  effect  of  the  contract, 
as  really  intended  by  both  the  parties,  is  this — ^that 
this  is  a  bargain  for  the  payment  of  differences,  but 
that  if  the  buyer  likes  to  pay  to  the  seller  the  stipu- 
lated price  and  one- eighth  more,  then  the  seller  will 
deliver  the  stock  to  the  buyer. 

That  state  of  facts  gives  rise  to  the  question  of  law, 
whether  such  a  contract  is  within  the  Oaming  and 
Wagering  Act  of  1845.    There,  it  appears  to  me,  the 
case  in  the  House  of  Lords  of  Universal  Stock  Ex- 
change V.  Strachan  is  very  importaut.    The  appellants' 
counsel  there  had  argued  for  this  proposition  m.  169), 
that  *'  even  if  the  present  contracts  were  for  the  pay- 
ment of  differences  only,  the  power  in  pither  party  to 
turn  that  into  real  contracts  of  sale  and  purchase  by 
insisting  on  delivery  prevents  them  from  being  con- 
tracts of  gaming  and  wagering  within  the  Act  of 
1845."    I  can  understand  that  argument.     It  was 
based  partly  on  the  case  of  SJuiw  v.  Caledonian  Baihray 
Co,,  aud  partly  on  that  of   Uuivefsal  Stock  Exchange 
V.  Stevens,     But  the  House  of  Lords  repudiated  the 
proposition,  and  Lord  Herschell,  in  hi*<  speech,  ex- 
pressly addresses  himself  to  it.     He  says  he  would 
never  sanction  such  a  view.     So  if  you  have  an 
agreement  which  is  on  the  face  of  it  a  gaming  and 
wagering  agreement,  and  superadded  to  it  there  is  a 
clause  giving  the  purchaser  the  option  of  actual  pur- 
chase, that  does  not  make  the  agreement  a  good 
one. 

To  say  that  this  was  not  a  gamine  and  wagering 
transaction  we  must  decide  the  mixed  question  of  law 
and  fact  against  the  trustee.  I  have  not  the  slightest 
doubt  that  the  paities  really  meant  what  they  said. 
The  terms  of  the  bargain  make  it  a  bargain  for 
differences,  plus  an  option  given  to  the  buyer  to 
demand  delivery  on  payment  of  an  increased  price. 
But  the  seller  can  never  call  en  the  buyer  to  take 
delivery.    The  buyer  could  answer,    *'No.     I  shall 


not    pay    for   the   stock;    I    shall    only  pay  the 
differences."    l^e  appeal  must  therefore  be  allowei 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  The  miia 
question  in  the  case  is  the  construction  of  the  contnct 
notes,  which  give  an  option  to  the  purchaser  to  take 
up  the  stock.  He  may,  if  he  chooses,  by  payment  of 
an  extra  sum  equal  to  one-eighth  of  the  cjacract 
price,  obtain  delivery  of  the  stock.  It  is  plain  tint 
that  is  a  contract  for  the  payment  of  differeuoea,  sad 
nothing  else,  and  cannot  be  turned  into  anything  else 
except  by  means  of  something  to  be  done  by  the 
purchaser  in  a  particular  case.  I  think  there  is  n^t 
sufficient  to  blmd  tiie  court  to  the  fact  that  this 
option  was  never  intended  to  be  acted  upon  at  sD. 
When  it  happened  that  the  purchaser  had  an  extra- 
ordiuanr  run  of  luck  in  a  particular  stock,  then  he 
demanded  delivery.  But  I  do  not  find  that  he  erer 
complied  or  offered  to  comply  with  the  stipolation 
that  he  should  pay  oae-eighth  more.  I  do  not  see 
that  the  vendor  under  this  contract  was  tu  be  under 
the  obligation  of  keeping  the  stock  as  long  ss  the 
purchaser  liked,  and  that  at  anytime,  perhaps  months 
after,  the  purchaser  might  come  and  take  deUverj. 
I  think  this  is,  on  the  face  of  it,  substantially  a 
contract  for  payment  of  differences,  and  cannot  he 
turned  into  a  genuine  transaction  by  simply  giring 
one  of  the  parties  an  option  to  take  delivery  on 
making  an  extra  payment.  The  thing  is  substantially 
within  the  meaning  of  the  words  '*  contract  or  agree- 
ment by  way  of  gaming  or  wagering."  I  think 
Wright,  J.,  would  have  adopted  the  same  view  if  he 
had  had  his  attention  called  to  the  exact  terms  of  tiie 
agreement. 

Vaughan  Williams,  L.  J.— I  agree.  This  proof  was 
rejected  by  the  registrar  because  this  was  a  gambling 
transaction.  I  have  no  doubt  myself  that  the  proper 
finding  in  fact  here  is  that  this  transaction,  and  all  these 

transactions  between  Moss  and  GKeve  were  gambling 
transactions.  Wright,  J.,  came  to  a  different  con- 
clusion on  the  facts.  If  I  thought  his  ooncLusioD  of 
fact  was  based  upon  the  credit  he  gave  to  the  witnesses 
who  gave  oral  evidence  before  him,  I  should  hesitate 
very  mudh  before  I  gave  effect  to  a  different  view  in 
my  own  mind  as  to  tnat  evidence,  because  I  oonttder 
it  a  matter  of  the  very  hi^est  importance  that  when 
witnesses  have  given  oral  evidence,  and  the  tribonal 
before  whom  that  evidence  was  given,  be  it^  judge  or 
jury,  has  believed  that  evidence,  and  has  given  them 
credit  as  witnesses  of  truth,  a  court  of  appe^  shonld 
not  arrive  at  a  different  conclusion  from  the  judge  or 
jury  who  heard  the  witnesses.  But  I  do  not  unds- 
stand  Wright,  J.,  to  have  really  based  his  oonduswa 
on  the  (a^t  he  gave  to  these  witnesses.  On  the 
contrary,  I  do  not  think  anyone  can  read  his 
judgment  without  seeing  that  he  did  not  plaoe  any 
reliance  upon  the  oral  evidence  that  was  given  before 
him.  The  inference  he  draws  is  from  the  facts  wtiA 
really,  so  far  as  they  are  material,  were  not  ia 
dispute. 

I  am  not  sure  that  I  am  prepared  to  say  thattha 
contract  is  on  the  face  of  it  a  gambling  contract,  or 
a  contract  which,  as  far  as  its  terms  are  oonceoied, 
did  not  entitle  either  party,  or  at  all  events  the 
customer  Moss,  to  call  for  delivery  or  aoceptanoe  tf 
the  case  might  be.  I  should  be  rather  inclined  to 
come  to  the  conclusion  that  the  oontraot,  so  far  as  iti 
words  are  concerned,  was  a  contract  which  at  all 
events  entitled  Moss  to  insist  upon  aoceptanoe  or 
delivery  of  the  shares.  So  I  base  my  judgment  i«aUy 
upon  exactly  the  same  grounds  as  the  judgment  was 
based  on  in  Univeraal  Stock  Exchange  v.  Strackaty 
as  appears  from  the  opinions  delivered  by  the  nobir 
and  learned  lords  in  that  case.  That  is  to  say. 
assuming  that  thia  oontzaot  is  a  oontract  which  up» 
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the  face  of  it  would  enable  one  or  both  of  the  parties 
to  insiflt  apon  deUvery  or  acceptance,  the  mere  fact 
that  the  contract  contains  saoh  a  term  does  not 
prerent  the  court  from  asking  the  question 
whether  the  transactions  between  the  parties 
really  were  based  upon  that  contract.  Here, 
in  my  judgment,  if  you  look  at  the  whole  of 
this  transaction,  the  proper  inference  to  draw  is  that 
neither  of  these  parties  eyer  contemplated  delivery  or 
aooeptance  of  tbe  stock  and  shares  the  subject-matter 
of  the  contract,  but  both  of  them  intended  that  the 
matter  should  be  dealt  with  as  a  matter  of  differences 
simply,  and  that  there  should  be  no  delivery  or 
acceptance.  The  form  of  this  contract,  with  this 
provision  at  the  foot,  plus  one-eighth  if  the  stock  is 
taken  up,  or  less  one-eighth  if  it  is  delivered,  shows  that 
these  parties  were  minded  to  have  a  contract  between 
thpm  which  should  facilitate  that  which  I  believe  to 
have  been  their  sole  object,  gambling  in  differences. 
When  you  look  at  the  conditions  of  the  contract 
which  are  endorsed  on  the  contract  note,  every  one  of 
them  seems  to  point  in  the  same  direction.  The 
whole  form  of  the  transaction  is  exactly  what  you 
wonld  have  expected  if  the  parties  were  minded  to 
gamble  in  difference's,  but  aDxious  to  put  their  contract 
in  such  a  form  as  to  cloak  or  veil  the  fact  that  they 
were  gambUog.  If  you  add  to  tiiat  the  history  of 
this  account  from  beginning  to  end,  it  seems  to  me 
that  the  conduct  of  the  parties  leads  to  the  almost 
necessary  inference  that  they  really  only  intended  a 
gaoibling  transaction. 

Appeal  allowed;  proof  expunged, 

Bolidtors,  Inghf  Holmes,  &  So7i8  ;  Chester  &  Co,,  for 
Lawsoiij  Coppockf  &  Hartf  Manchester. 


} 


Feb.  14. 


From  Chan.  Div. 

(lindley,  M.B.,  and  Bigby  and 

Yaaghian  Williams,  £i.JJ.) 

CooPEB  V,  Belsey.  (a.) 

Staled  land—  Undivided  share — Power  of  tenant  for  life 
to  seU— Settled  Land  Ad,  1882  (45  A  46  Vid.  c.  38), 
8.  2,  suh-sections  o,  10  (i.). 

Th^  Settled  Land  Act,  1882,  enables  the  Unantfor  life 
of  an  undivided  moiety  of  land  to  sell  that  moiety  ivithout 
the  concurrence  of  the  owner  of  the  other  undivided 
moiety. 

In  re  Gollinge*s  Settled  Estates,  36  W.  R.  264,  36 
Ch.  D.  616,  overruled. 

Appeal  from  Bomer,  J. 

By  his  will,  dated  the  3rd  of  July,  1847,  William 
€k)oper  devised  a  freehold  house,  8,  Queen- street, 
Cheapside,  to  trustees  upon  trust  t»  pay  one  moiety  of 
the  rents  and  profits  to  his  wife  during  her  life, 
and  after  her  death  to  convey  tbe  said  moiety  to  the 
testator's  four  sons  in  equal  shares  as  tenants  in 
common.  The  other  moiety  of  the  rents  and  profits 
was  to  be  paid  to  the  testator's  daughter,  Mary  Ann 
Cooper  (the  present  plaintiff),  for  her  separate  use 
during  her  life,  and  after  her  death  was  to  be  held 
upon  trust  for  her  children  or  other  issue. 

The  testator  died  in  1850.  In  1865,  on  the  death  of 
his  widowy  the  moiety  of  the  messuage  of  which  she 
had  been  tenant  for  life  was  sold  by  the  four  sons  to 
one  Gleorge  Hensmau  in  fee. 

In  February,  1898,  the  plaintiff  entered  into  an 
agreement  for  the  sale  of  the  other  moiety  to  the 
defendant,    l^e  defendant,  relying  upon  the  decision 


[a.)  Beportedby  B.  C.  Maokenzde,  Esq.,  Barrister- 

at-Law. 


of  North,  J.,  in  In  re  CoUinge's  Settled  Estates,  36 
W.  B.  264,  36  Ch.  D.  516,  insisted  that  the  plaintiff, 
as  tenant-for-life  of  an  undivided  share  of  land,  could 
not  make  a  valid  sale  of  her  moiety  without  the 
concurrence  of  the  owner  of  the  other  moiety. 

The  plaintiff  then  brought  an  action  for  specific 
performance.  Bomer,  J.,  declined  to  follow  In  re 
Collinge's  Settled  Estates  (in  which  case  it  did  not 
appear  that  North,  J.'s,  attention  was  called  to  the 

S revision  in  section  2,  sub-section  10  (i.),  of  tbe 
ettledLand  Act,  1882,  *<  land  includes  ...  an 
undivided  share  in  land "),  and  made  a  declaration 
that  the  plaintiff  had  shown  a  good  title  to  the  moiety 
she  had  contracted  to  sell,  and  could  convey  the  same 
without  the  concurrence  of  any  person  entitled  to  the 
other  undivided  moiety. 
The  defendant  appealed. 

Badcock,  for  the  appeal,  reUed  upon  In  re  CoUinge^s 
Settled  Estates,  and  contended  that  the  plaintiff  was 
not  **  tenant-for-life  "  within  the  meaning  of  section 
2,  8ub-section  5,  of  the  Settled  Land  Act,  1882. 

G.  Broke  Freeman,  for  the  plaintiff,  was  not  called 
upon. 

LiNDLET,  M.B. — It  is  evident  that  in  In  re  Collinge*s 
Settled  Estates,  North,  J.,  overlooked  section  2,  sub- 
section 10,  (t.)  of  the  Settled  Laud  Act,  1882.  When 
you  look  at  that  sub-section  it  is  plain  it  is  not 
necessary  that  the  owner  of  the  other  undivided 
moiety  should  join  or  concur.  The  decision  of  Bomer, 
J.,  id  right,  and  the  appeal  must  be  dismissed. 

BiQBY  and  Vauohan  Williams,  L.JJ.,  oonciured. 

Appeal  dismissed. 

Solicitors,  Hunters  &  Haynes ;  Q.  H.  C,  Lea, 


W%^  (fiourt  of  g(u0tic(. 


Chan.  Div.  I 
North,  J.   I 


Jan.  27,  28 ;  Feb.  25 ; 
March  4, 


In  re  HoDGSON. 
Dablet  v.  Hodgson,  (a.) 


Married  woman — Will — General  power — Appointment 
in  discharge  of  debt  —  Erroneous  statement  of  in^ 
debtedness  —  Administration  —  Assets  —  Married 
Women's  Property  Act,  1882  (45  &  46  Viet,  c,  75), 
s.  4. 

Where  a  married  woman,  having  under  a  setttement  a 
general  power  of  appointment  by  wiU,  made  a  will 
and  directed  her  trustees,  to  pay  legacies,  induding 
one  of  £1,100  to  Z>.  in  satisfadion  of  a  debt  due  from 
testatrix  to  D.,  and  suhfect  thereto,  the  testatrix,  in 
exercise  of  the  power  under  the  settlement,  appointed  a 
life  interest  in  the  trust  funds  to  her  husband;  and  where 
the  testatrix's  estate  vms  insolvent,  and  tlie  debt  o/  £1,100 
was  not  due  from  the  testatrix  to  D.,  but  from  her 
husband  to  D„  and  the  husband,  after  the  vnfe's  death, 
paid  the  debt  of  £1,100  to  D., 

Held,  (1)  that,  the  debt  o/ £1,100  being  the  husband's, 
the  legacy  of  £1,100  vxu  perfectly  effedive  at  date  of 
testatrix* s  death,  and  payment  of  the  debt  by  the  husband 
did  not  make  any  difference;  (2)  that  a  valid  appointment 
was  made  of  the  £1,100,  and,  by  section  4  of  the  Married 
Women's  Property  Act,  1882,  the  other  property  not  being 
sufficient  to  pay  debts,  that  the  legacy  must  go  for  that 
purpose. 

(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister-at- 

Law. 
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In  this  case  the  testatrix,  Juliet  Hodgson,  wife  of 
Nathaniel  Henry  Hodgson,  by  Tirtae  of  a  general 
power  under  a  settlement,  made  a  will  exercising 
the  power  and  direoting  the  trustees  of  the  marriage 
settlement  to  raise  oat  of  the  property  comprised 
therein  a  sum  of  money  sufficient  to  pay  funeral  and 
testamentary  expenses  and  duties  and  certain  legacies, 
includiog  one  of  £1,100  to  G^rgina  M.  B.  Barley 
"  in  satinaction  of  a  debt  to  that  amount  due  from 
me  to  her." 

An  action  was  brought  by  Georgina  Darley  for  the 
administration  of  the  testatrix's  estate,  and  an  order 
was  made  by  North,  J.,  on  the  2nd  of  December, 
1895.  The  estate  turned  out  to  be  insolvent,  and  on 
an  order  for  farther  consideration  on  the  1st  of  March, 
1898,  a  sum  equal  to  the  legacies  appointed  by  her 
will  was  ordered  to  be  raisra  out  of  the  settlement 
funds  and  declared  liable  to  be  applied  in  payment  of 
the  testatrix's  debts. 

The  testatrix  was  under  a  misapprehension  in 
stating  in  her  will  that  a  debt  of  £1,100  was  dae 
from  her  to  Oeorgina  Darley,  but  this  sum  was  due 
from  her  husband  to  Darley.  On  the  4th  of  May, 
1898,  the  husband  paid  Georgina  Darley  the  sum  of 
£1,100,  and  afterwards  took  out  a  summons  in  the 
action  for  a  declaration  that  the  legacy  of  £1,100 
mentioned  in  the  testatrix's  will  ought  not  to  be 
treated  as  an  effective  legacy,  or  included  in  arriving 
at  the  total  sum  referred  to  in  the  inquiry  directed  by 
the  order  on  further  consideration  dated  the  1st  of 
March,  1898. 

.  Vernon  Smith,  Q,C.,  and  A»  W.  Rowilen,  for  the 
summons,  contended  that  there  was  no  valid  appoint- 
ment at  all.  The  intention  of  the  testatrix  was  to 
pay  her  debt,  and  as  there  was  no  debt  in  existence 
the  appointment  fails  :  In  re  Rowe,  Pike  v.  HarrUyn, 
46  W.  a.  357,  [1898]  1  Oh.  153 ;  In  re  Fletcher,  Oillings 
V.  Fletcher,  36  W.  E.  841,  38  Oh.  D.  373. 

Henry  Terrell,  Q.C.f  and  A»  Adanis,  for  the 
creditors. — If  the  power  was  once  executed  the  pay- 
ment of  the  debt  by  the  husband  could  make  no 
difference.  The  Married  Women's  Property  Act, 
1882,  s.  4,  provides  that  the  execution  of  a  general 
power  by  will  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed  liable  for 
her  debts. 

NoBTH,  J. — ^The  testatrix,  when  she  spoke  of  the 
debt  due  from  her  to  Miss  Darley,  was  really 
referring  to  her  husband's  debt,  and  edie  made  the 
appointment  for  the  purpose  of  discharging  that 
debt.  At  the  date  of  her  death  the  debt  had  not  been 
paid,  so  the  appointment  was  good  at  that  time. 
The  husband  afterwards  paid  the  debt,  but  that  did 
not  do  away  with  the  appointment,  which,  in  my 
opinion,  is  still  effectual,  and  comes  within  section  4 
of  the  Married  Women's  Property  Act,  1882. 
Accordingly,  the  appointed  fund  is  liable  for  the 
payment  of  the  testatrix*s  debts.  The  other  property 
belonging  to  the  testatrix  not  being  sufficient  to  pay 
her  debts,  this  legacy  of  £1,100  must  go  for  that 
purpose. 

Solicitors,  Fatersons,  Snow,  Bloxain,  &  Kinder, 
for  Gardiner  &  Jfffery,  Bradford;  Bell,  Brodrick, 
Jt  Gray, 


Jan.  25. 


Ohan.  Div.  ) 
North,  J.  J 

In  re  Hanket. 
OuNLiFFE  Smith  v.  Hankby.  (a.) 

Administration — Insolvent  estate— Priority  of  specialty 

debts. 


An  exeautor  has  no  'power  to  pay  simple  oontrad 
creditors  in  full,  to  the  pr^'udice  ofspeeiaUy  credOon, 

In  re  Orsmond,  58  L.  T.  Bep.  24,  S6  TT.  &  Dig,  5, 
not  followed. 

Adjourned  summons. 

This  was  an  application  by  the  specialty  crediiorB 
of  Frederick  Alers  Hankey.  His  administratrix  had 
paid  simple  contract  debts  of  the  deceased,  lea?iiig 
insufficient  assets  to  meet  the  applicants'  special^ 
debts. 

Terrell,  Q.O.,  and  Stewart  Smith,  for  the  applioaniB. 
—The  Administration  of  Estates  Act,  1869  (32  &  33 
Vict.  c.  46)  does  not  enable  an  executor  to  retain  a 
simple  contract  debt  due  to  himself  as  against  a 
specialty  creditor :  In  re  Briggs,  W.  N.  (1894),  p.  162 ; 
In  re  Bentinck,  46  W.  B.  397,  [1897]  1  Ch.  673; 
In  re  Jones,  34  W.  B.  249,  31  Oh.  D.  440 ;  WHsim 
V.  Coxwdl,  23  Oh.  D.  764,  32  W.  E.  Dig.  82.  Tlww 
is  no  difference  between  the  right  to  retain  and  the 
right  to  prefer.  In  re  Orsmond,  58  L.  T.  Kep.  24, 
36  W.  B.  Dig.  5,  is  the  only  case  against  us,  hut  it  is 
wrong  in  prinoiple  and  is  not  consistent  with  the  otiur 
authorities. 

Vernon  Smith,  Q,C.,  and  Ingle  Joyce,  for  the  admims- 
tratrix. — In  re  Orsmond  is  an  express  authority  in  our 
favour.  In  re  Williams'  Estate,  21  W.  B.  160,  L.  B. 
15  Eq.  270,  shows  that  the  right  of  preference  hafi 
been  enLurged  by  32  &  33  Yict.  c.  46. 

NoBTH,  J. — The  right  of  an  executor  to  prefer  om 
creditor  and  the  right  to  retain  his  own  debt  aze  in 
many  respects  the  same,  though  the  latter  can,  bnt 
the  former  cannot  be  exercised  after  an  administration 
decree.  I  am  asked  to  follow  the  words  of  tiie  Act, 
but  they  are  not  consistent  with  saying  that  the 
executor  can  pay  some  creditors  leaving  others  ^lo 
but  for  that  Act  would  have  priority  out  in  the  oold. 
It  miffht  be  that  the  power  to  prefer  was  altogeUttr 
aboli^ed,  but  there  are  decisions  to  the  ccmtraiy. 
The  question  I  have  to  decide  is  whether  the  rig;ht  to 
prefer  is  confined  to  a  preference  between  persons  in 
the  same  class  of  creditors.  The  right  to  panefer 
really  does  not  differ  from  the  right  to  retain :  TaiM 
V.  Frere,  27  W.  B.  148, 9  Ch.  D.  668.  The  cases  as  to  the 
right  to  retain.  In  re  Jones,  In  re  Briggs,  and  WHk^ 
V.  Coxwdl,  show  that  the  right  of  preference  has  not 
been  enlarged  so  as  to  enable  an  executor  to  prefer  a 
creditor  of  lower  to  one  of  higher  desree.  /a  ^ 
Orsmond  is  an  authority  on  the  other  side,  hat  I  do 
not  find  the  judgment  as  reported  very  intelligible, 
and  I  will  follow  the  other  decisions. 

Solicitors,   Meyndl  &   Pemherton;    Hollams,  Bom, 
Coward,  &  HawksUy, 


(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 

at-Law. 


Chan.  Div.  i  j^n,  35. 

North,  J.   ] 

Pembebtok  v.  Bashes,  (o.) 

Will  —  Devise^Fee  simple  conditional— PossibUity  of 
reverter— Wills  Act,  1887  (1  Vict,  c  26),  «.  S. 

A  possibility  of  reverter  on  failure  of  a  fee  simfit 
conditional  on  the  birth  of  male  issue  is  within  seeiio*  5 
of  the  Wills  Act,  and  is  devisable. 

Semble,  that  such  a  possibility  of  reverter  is  an  M^- 

Petition. 

By  a  settlement  made  in  1839  a  moiety  of  the  Tnng 
estates  was  limited  sabject  to  the  life  interest  of 
Thomas  Barnes  and  Ann,  his  intended  wife,  to  ««» 

(o.)  Beported  by  G.  B.  HAiciLTOir,  Baq.,  Batrister- 

at-Law. 
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nea  m  th«v  abonld  bj  deed  jointly  ftppoiut  and  in 
dehnlt  to  Uiem  aa  joint  tenftnto. 

Sj  ft  deed-poll  in  1869  Thomu  Bomee  «nd  A  Tin 
Barnes  appointed  the  moiety  to  truRt«e«  for  200  years, 
indiabject  to  the  trusti  of  the  term,  tothenseof  John 
Bainet  for  life,  with  remainder  to  hia  first  and  other 
•nil  in  tail  male,  with  remaindera  over. 

The  Tring  estate  was  sold  in  a  partition  action  in 
1869,  There  was  a  fond  in  court  repressntinif  the 
■hare  of  the  Barnes'  family  in  the  proceeds  of  sale 
which  was  being  dealt  with  fay  this  petition.  John 
Barnes  wa«  the  only  son  of  Thomas  Barnes,  and  had 
Mie  son  only,  Thomas  Kay  Barnes.  Ann  Barnes 
died  in  1971,  Thomas  Barnes  died  in  1872  intestate  as 
to  his  rendnary  real  estate.  John  Barnes  died  in 
IB91,haTingdevisedhiire8idaaryrealeatat«.  Thomas 
Kay  Bames  died  in  1S98  without  having  had  issue. 

Apart  of  tlie  Tring  estate  was  copyhold  of  the  manor 
of  BnnBtrix,  in  whioh  there  wasnotnutom  to  entail,  bo 
a  tee  simple  conditional  on  his  having  issue  male  was 
created  in  Thomas  Kay  Bames,  which  determined  on 
his  death  without  issue.  The  question  now  argued 
was,  who  was  entitled  to  the  money  representing  the 
Bames  moiety  of  these  copyholds. 

Badeoek,  for  the  trustees  of  the  will  of  Thomas 
Barnes  and  three  of  his  oo-heiresses  according  to  the 
custom  of  the  manor. — The  possibility  of  reverter 
could  not  be  devised  or  assigned,  but  devolved  on  the 
tour  co-heireases  of  Thomas  Barnes. 

Robbijit,  for  the  otlier  oo-heiresses. — A  possibility  of 
reverter  is  not  an  estate.  Before  the  statute  Be  Donii 
there  conld  have  been  no  estate  after  an  estate  tail : 
Jmia  T,  £oe,  3  T.  B.  88  ;  Earl  of  Stafford  v.  Buckley, 
2  Tes.  Sen.  170 ;  Feame  on  Contingent  Bemaindeia 
(lOlh  ed.).  vol.  1,  282n. ;  Co.  Litt.  18a,  225 ;  Willion 
T.  Berklet/,  Plowd.  223,  at  p.  248  ;  Wxnchttttr't  awe,  3 
Bep.  3fi.  Section  3  of  the  Wills  Act  does  not  extend 
to  a  possibility  of  reverter. 

Fvlier,  for  persons  olumiug  under  John  Barnes' 
wilL^This  possibility  of  reverter  deeoended  to  John 
Barnes,  and  passed  nnder  his  will:  Burton's  Com- 
paidinm,  s.  S41 ;  Ingilby  v.  AmcoOa,  4  W.  B.  433,  21 
Beav.  M5;  floev.  Qriffitht,  1  W.  Bl.  606. 

Vemm  Smith,  Q.C.,  and  Ciay,  for  a  residuary 
legatee  nnder  Thomas  Banes'  will.— The  sale  in  the 
putition  action  effected  a  convenion.  There  was  a 
possibility  coupled  with  an  interest  which  ooold  be 
devised  independently  of  the  Wills  Act :  Shefwud's 
Touchstone,  239 ;  Latapd't  caie,  10  Bep.  i6b  ;  Soe  v. 
Tomkiiuon,  2  M.  &  Sel.  16d ;  Moor  r.  HawMm,  2 
Eden,  342. 

Procter,  for  a  person  in  the  same  intweet. 

HadUy,  for  a  person  claiming  the  fund  as  realty 
nnder  liomas  Skj  Barnes'  will,  referred  to  Dot  v. 
Simpton,  4  Bing.  N.  0.  333,  H  Scott  770  (affirmed  3 
Han.  ±  a.  929). 

Sobbini  replied. 

NouTH,  J.— By  the  appointment  of  1869,  an  estate 
in  fee  simple  conditional  on  Thomas  Kay  Bames 
hiving  mjUe  issue  was  created  in  Uie  copyholds, 
but  as  he  died  in  1898  without  having  had  issue 
that  estate  did  not  arise,  and  the  possibili^  of  reverter 
Wat  unappointed.     It  might  revert  to  Thomas  Bames. 


but  he  did  not  do  so.  John,  however,  did  devise  it, 
■ad  I  think  that  he  could  do  so.  I  should  say  that  a 
pos^bility  of  reverter  is  an  estate.  In  Doe  v. 
StTn^Mm  hie  testator  created  a  conditional  fee  by  will, 
but  Qie  possibility  of  revert«r  was  not  cre«t«d  oy  the 
will  and  descended  to  the  heir.  Lord  Hardwiok  says 
[HodM-  aitd  Man,  Bishop  o/  v.  Earl  Dtrby,  2  Ves.  Sen, 


337,  at  p.  354)  "that  a 
stand  together  with  a 
merged  m  it."  An 
merges  must,  I  thinl 
thonties,  however,  hav 
that  a  possibility  of  ro- 
not  think  it  necessan 
estate  under  the  third 
it  is  clearly  included 
third  section.  Several 
Littleton  to  the  effeci 
having  heirs  is  eqniv 
I  no  heirs.  Mr.  Cball 
hia  valuable  book  on  B 
and  the  language  used  I 

igh  to  molnde  a  poi 

Biore,  that  this  pro[ 
John  Barnes, 

Solidtora,  T.  Bart, 
Marcua  &  Barraelough; 
for  Mountey  tfc  Co.,  Ci 
Currey,  for  Hodgton,  Ca 


Q.  B.  Div. 
(Darling  and  Channel! 


.  HI, 

A  perion  who,  in  an  E 
leamantobtenttred  on  a 
without  having  a  Ii'cmee. 
of  Trude,  aclt  in  contrav 
1,  of  the  Merchant  Shi 
to  a  fine  under  suh-aea 
ahip  for  which  the  atat 
foreign  ihip. 

A  fine  recoverable  am 
rectAieraile  as  a  civil  deb 
2,butiaa  fine  infiieUd 
the  proctedingt  in  proiet 
by  leeiion  681,  eub-iectio 

Bule  for  a  certiorari  i 

Julius  Olaen,  a  foreij 
business  at  liverpool,  i 
convictions,  under  set 
Shipping  Act,  1894,  I 
seamen  to  be  entered 
ClaTenae,  then  lying  i 
licence,  and  was  fined  i 

The  ship  Clarence  ws 
in  Para  and  sailing  i 
was  not  registered  or  o 
The  captain  of  The  Clar 
twelve   seamen   for   hij 


Innis  and  Cottrell,  we 
aooordanoe  with  the  ini 
were  sent  down  by  ( 
were  met  by  the  ,capt) 
then  taken  to  the  ofi 
Glasgow,  where  the  ser 
He  remainder,  incluii 
rej  ected.  Olsea  was  ni 
or  supply  seamen  unde: 
Shipping  Act,  1894, 

[a.)  Beportod  by  0.  Q. 
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The  oonviction  adjudged  that  the  defendant  Olsen 
do  forfeit  and  pay  the  sum  of  £5,  and  in  default  of 
payment  that  the  sums  due  under  the  adjudication  be 
levied  bv  distress  and  sale  of  the  defendant's  goods, 
and  in  default  of  sufficient  distress  that  the  defendant 
be  imj^risoned. 

Section  110  provides  for  the  granting  of  licences  by 
the  Board  of  Trade  to  persons  to  engage  or  supply 
seamen  or  apprentices  for  merchants'  ships  iu  the 
United  Kingdom. 

Section  111  enacts  as  follows:  **  (1)  A  person  shall 
not  engage  or  supply  a  seaman  or  apprentice  to  be 
entered  on  board  any  ship  in  the  United  Kingdom, 
unless  that  person  either  holds  a  licence  from  the 
Board  of  Tiude  for  the  purpose,  or  is  the  owner  or 
master  or  mate  of  the  ship,  or  b  bond  fide  the  servant 
and  in  the  constant  employment  of  the  owner,  or  is  a 
superintendent,  ...  (4)  If  a  person  acts  in  con- 
travention of  this  section,  he  shall  for  each  seaman 
or  apprentice  in  respect  of  whom  an  offence  is  com- 
mitted, be  liable  to  a  fine  not  exceeding  £20,  and, 
if  a  licensed  person,  shall  forfeit  his  licence." 

Both  these  sections  are  in  Part  II.  of  the  Act. 

Under  the  heading  "  Application  of  Part  11." 
section  260  provides  as  follows:  *'This  part  of  this 
Act  shall,  unless  the  context  or  subject-matter  requires 
a  different  application,  apply  to  all  sea-going  ships 
registered  in  the  United  Kmgdom,  and  to  the  owners, 
masters,  and  crews  of  such  ships  subject  as  herein- 
aft'^r  provided  with  respect  to  (a)  ships  belonging  to 
any  of  the  three  general  lighthouse  authorities,  (h) 
pleasure  yachts,  and  (c)  fishing  boats  " ;  and  section 
261  provides  as  follows :  **  This  part  of  this  Act  shcdl, 
unless  the  context  or  subject-matter  requires  a 
different  application,  apply  to  all  sea-going  British 
ships  registered  out  of  the  United  Kingdom,  and  to 
the  owners,  masters,  and  crews  l^ereof  as  follows: 
(a)  The  provisions  relating  to  the  shipping  and  dis- 
charge of  seamen  in  the  United  Kingdom,  and  to 
volunteering  into  the  navy,  shall  apply  in  every  case,'' 
&c.,  &c. 

Section  680  provides  as  follows :  ''  (1^  Subject  to 
any  special  provisions  of  this  Act  and  to  the  provisions 
hereinafter  contaioed  with  respect  to  Scotland  .  .  . 
(6)  an  offence  under  the  Act  made  punishable  with 
imprisonment  for  auy  term  not  exceeding  six  months, 
with  or  without  hard  labour,  or  by  a  fine  not 
exceeding  £100,  shall  be  prosecuted  summarily  in 
manner  provided  by  the  Summary  Jurisdiction 
Acts.     .     .     ." 

Section  681  provides  as  follows:  "(1)  The  Smnmary 
Jurisdiction  Acts  shall,  so  far  as  applicable,  apply  (a) 
to  any  proceeding  under  this  Act  before  a  court  of 
sumoiary  jurisdiction,  whether  connected  with  an 
offence  punishable  on  summary  conviction  or  not ; 
and  (6)  to  the  trial  of  any  case  before  one  justice 
of  the  peace,  where  under  this  Act  such  a  justice  may 
try  the  case.  (2)  Where  imder  this  Act  any  sum  may 
be  recovered  as  a  fine  under  this  Act,  that  sum,  if 
recoverable  before  a  court  of  summary  jurisdiction, 
shall,  in  England,  be  recovered  as  a  civil  debt  in 
manner  provided  by  the  Summary  Jurisdiction  Acts. 

Sutton  showed  cause  on  behalf  of  the  Board  of 
Trade. — ^Two  points  are  raised  in  support  of  the  rule. 
The  first  is  that  the  sum  recoverable  in  respect  of  a 
breach  of  section  HI  is  a  civil  debt,  and  that 
consequeutly  the  conviction  is  bad,  because  if  it  is  a 
civil  debt  no  imprisonment  can  be  awarded  unless  it 
has  been  ascertamed  that  the  defendant  has  the  means 
to  pay,  and  will  not  pay.  It  is  conceded  that  if  the 
sum  is  a  civil  debt  the  conviction  is  wrong.  The 
second  point  raised  in  support  of  the  rule  is  that 
section  111  does  not  apply  to  a  foreign  ship.  The 
latter     point    is    based     upon    the    language    of 


sections  260  and  261,  and  it  is  argued  that 
because  the  Legislature  has  said  that  Part  IL  shall 
apply  imless  the  context  or  subject-matter  requireg 
a  different  application,  and  only  mentions  British 
ships,  therefore  the  whole  of  Part  II.  applies  only  to 
British  ships.  The  answer  is  twofold.  In  tiie  fint 
place,  looking  at  the  crimping  sections,  it  is  dear  that 
the  subject-matter  requires  a  different  appUcstion; 
and,  in  the  second  place,  the  purpose  of  these  sectiom 
is  to  pick  out  the  sections  made  clearly  applicable  to 
British  ships  and  to  re-classify  them  with  certun 
exceptions,  at  the  same  time  making  special  provisums 
applicable  to  them :  see  HartY,  Alexander,  36  Scotdah 
L.  R.  64,  and  The  Milford,  6  W.  R.  654.  Swa.  361 
With  regard  to  the  first  point,  sub-section  2  of  section 
681  does  not  apply  to  a  sum  recoverable  under  section 
111.  It  applies  to  cases  where  the  sum  of  money  to  he 
recovered  is  an  obligation  in  itself  civil  as  distinguished 
irom  criminal.  Examples  of  this  may  be  found  in 
sections  167,  582,  sub-section  5,  591,  649,  and  667. 
But  in  section  111  the  object  is  not  to  obtain  the  pay- 
ment of  a  sum  of  money,  but  to  ]prevent  the  com- 
mission of  an  offence,  and  the  conviction  in  this  caae, 
therefore,  is  not  an  order  for  the  payment  of  money, 
but  a  punishment  for  the  commission  of  an  offienoe. 

fforridge,  in  support  of  the  rule. — The  decision  in 
Hart  V.  Alexander  in  the  Court  of  Session  in  Scotland 
is  against  me,  but  it  is  not  binding  in  this  coort 
Unless  there  is  a  necessity,  primd  facie  the  Act  doei 
not  under  the  term  ship  include  foreign  ships ;  for 
instance,  it  has  been  held  that  the  section  limiting 
liability  in  respect  of  collision  does  not  apply  to  a 
foreign  ship.     It  is  not  true  to  say  that  tiie  offenoe 
here  is  an  offence  against  the  seamen,  and  that  it  does 
not  affect  the  ship.    It  does  very  seiionaly  interfere 
with  the  ship,  see  section  111,  sub-section  2,  wfaidi 
provides  that  a  person  shall  not  employ  a  person 
to  engage  seamen  for  him  unless  such  person  has  got 
a  licence.    If  that  applied  to  foreign  ships,  a  master 
of  such  a  ship  could  not  procure  a  crew  for  it  in  tlie 
manner  most  convenient  to  him.    Sections  260  and 
261  do  not  say  that  where  the  context  requires  it. 
Part  n.  of  the  Act  shaU  apply  to  foreign  ships.    All 
they  say  is  that  Part  II.  shall  apply  to  sea-going 
ships,   unless  something  in  the  context  prevents  it 
applying  to  those  ships.    If  the  argum ent  used  against 
the  rule  were  right,  the  provisions  relating  to  volun- 
teering into  the  navy  would  apply  to  a  foreign  ship. 
Section  265  deals  with  cases  where  there  is  a  conflict 
of  laws,   and  provides  as  follows:  "Where  in  any 
matter  relating  to  a  ship  or  to  a  person  belonging  to 
a  ship  there  appears  to  be  a  conflict  of  laws,  then,  if 
there  is  in  this  part  (Part  11.)  ofHhis  Act  any  provi- 
sion on  the  subject  which  is  hereby  expressly  made  to 
extend  to  that  ship,  the  case  shall  be  governed  by 
that  provision ;  but  if  there  is  no  such  provision  the 
case  shall  be  governed  by  the  law  of  the  port  at 
which  the  slup  is  registered."    That  section  meant 
that  if  there  is  a  section  which  is  expressly  made  to 
apply  to  a  foreign  ship  the  case  shall  be  governed  hf 
that  provision.    Section  219  provides  that  where  the 
Government  c«f  a  foreign  country  have  provided  that 
unauthorised  persons  going  on  board  British  shims 
which  arrive  m  its  t^ritorial  jurisdiction  shall  be 
subject  to  provisions  similar  to  those  in  section  118  hi 
this  Act,  and  desires  that  those  provisions  shall  ^ply 
to  ships  of  that  foreign  country  in  British  terntofial 
jurisdiction,  Her  Maiesty  may  in  Council  order  tiiat 
those  provisions  shall  apply  to  ships  of  that  f Ofeign 
country.      That  section  almost  conclusively  shpwi 
that  it  is  not  intended  that  the  provisions  of  the'Act 
should  apply  to  foreign  ships  except  where  expressly 
so  stated,   or  unless  an  order  in  Council  is  mad^ 
making  them  so  applicable.     Many  of  the  sections  in 
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Fkrt  n.  dearly  oould  not  apply  to  foreign  ships; 
•pction  105,  for  instance^,  dealing  with  apprentices; 
section  113,  dealing  with  the  engagement  of  seamen 
by  the  master  of  the  ship  and  the  entering  into 
ftgreenents  between  the  master  and  the  seaman; 
aectioD  126.  dealing  with  rating  of  seamen;  section 
127,  with  their  dischai^ ;  seotions  164,  165,  and  167, 
dealing  with  the  mode  of  recovering  wages. 

Daxling,  J. — The  facts  of  this  case  are  practically 
the  same  as  those  in  Hart  t.  Alexander y  which  was 
decided  in  the  Scotch  Court  of  Session. 

What  was  done  was  t^is :  A  foreigner  not  holding 
a  licence  from  the  Board  of  Trade  engaged  or  supplied 
leamen  to  serve  upon  a  ship  in  an  English  port,  that 
»hip  being  a'  foreign  ship.  It  is  admitted  that  what 
the  man  did  woiud  have  been  an  offence  against 
section  111  of  the  Merchant  Shipping  Act,  1894,  had 
the  ship  been  an  English  ship.  But  it  is  said  that 
because  the  ship  was  a  foreign  ship  no  offence  has 
b^en  committed. 

The  words  of  the  Act  are  perfectly  general,  and  in 
their  ordinary  meaning  the  words  '*  any  ship"  would 
cover  a  foreign  ship  as  well  as  an  English  ship.  But 
it  is  said  that  in  thu  case  **  any  ship  "  does  not  mean 
any  ship,  but  a  British  ship,  and  that  that  is  so  by 
leuou  of  sections  260  and  261  of  the  same  Act. 

The  same  contention  was  raised  in  Hart  v.  Alexander. 
If  the  contention  were  right,  all  that  the  Merchant 
Shipping  Act  of  1894,  which  wms  a  codifying  Act, 
would  have  done  wotdd  be  this :  it  would  have  pro- 
tected English  sailors  or  any  sailors  in  an  English 
port  against  crimping,  if  crimping  was  performed  for 
the  benefit  of  an  English  ship;  but  it  would  have 
accorded  absolute  liberty  to  foreigners  to  come  into  an 
English  port  and  to  subject  to  all  the  evils  of  crimp- 
ing not  only  foreigners,  but  British  subjects.  It 
would  take  sbrong  language  in  the  Act  of  Paruamont — 
knowing,  what  one  cannot  help  knowing,  what  was  the 
intention  of  Parliament  in  1894 — to  convince  me  that 
the  Legislature  in  1894  deliberately  passed  an  Act  of 
Parliament  subjecting  English  shipping  to  a  distinct 
disadvantage  in  English  ports  for  the  benefit  of 
foreigners ;  and  not  only  that,  but  allowing  foreigners, 
if  they  went  into  an  English  port,  to  subject  English 
nibjects  to  all  the  evils  from  which  it  was  desired  to 
protect  them  if  they  became  crews  upon  an  English 
ship. 

I  do  not  think  that  seotions  260  and  261  do  dis- 
tinguish between  Britiedi  and  foreign  ships,  as  is 
contended.  The  distinction  drawn  is  between  British 
ships  registered  in  England,  and  British  ships,  regis- 
tered somewhere  else.  For  my  part  I  am  content  to 
adopt  ae  my  judgment  the  words  used  by  Lord 
Mnncrieff  in  his  judgment  in  Hart  v.  Alexander,  He 
tays :  "  The  second  part  of  the  Act  contains  a  variety 
of  provisions ;  some  of  them  are  expressly  applicable 
only  to  British  ships,  and  some  are  applicable  only  to 
foreign  ships ;  but  there  is  a  third  class  of  provisions 
whidb  are  quite  irrespective  of  the  nationauty  of  the 
ship  or  seamen.  The  section  on  which  this  complaint 
is  founded  belongs  to  l^t  class."  That  is  to  say, 
lection  111  is  one  of  the  third  class  of  provisions 
which  is  quite  irrespective  of  the  nationality  of  the 
fiap  or  seamen,  so  that  the  words  **  any  ships  in  the 
United  Kingdom"  bear  their  natural  meaning,  and 
apply  as  much  to  a  foreign  ship  in  an  Engli^  port 
as  to  a  British  ship. 

Kow  it  is  further  said  that  the  convictions  ouffht  to 
be  quashed  because  the  proceeding  was  a  criminal  one, 
whereas  it  ought  to  have  been  a  proceeding  as  for  the 
recovery  of  a  civil  debt.  It  is  perfectly  clear  that 
there  are  two  kinds  of  offences  in  the  Act.  Section  111 
speaks  of  an  offence  against  that  section,  while  section 
6S0  speaks  of  an  offence  made  puniBbable  by  a  fine  or 


imprisonment,  or  an  offence  punishable  by  a  fine.  It 
is  said  that  a  fine  is  only  recoverable  as  a  civil  debt, 
and  we  are  referred  to  sections  582,  649,  and  667.  I 
would  point  out  that  although  in  those  sections  the 
fine  may  be  only  recoverable  as  a  civil  debt,  in  neither 
of  them  is  the  fine  spoken  of  as  the  result  of  an 
offence.  I  think  that  heretJie  fine  was  a  fine  following 
as  a  punishment  for  an  offence  punishable  by  fine,  and 
that  the  fine  was  not  in  the  nature  of  a  debt  at  all. 
It  was  a  punishment  for  an  offence,  and  the  convic- 
tions are  convictions  justified  under  the  Act  and  must 
stand. 

Ohannbll,  J. — I  am  of  the  same  opinion  on  both 
points.  As  to  the  first  point — the  applicability  of 
these  particular  sections  to  foreign  ships — the  matter 
seems  to  stand  thus  :  section  111,  as  my  brother  has 
pointed  out,  is  quite  large  enough  to  apply  to  foreign 
ships  as  well  as  to  English  ships,  llien  it  is  con- 
tended that  sections  2&>  to  266,  indusive,  which  are 
headed  **  Application  of  Part  II.,"  show  tiiat  section 
111  does  not  apply  to  foreign  ships.  Now,  I  might 
content  myself  with  the  judgment  of  the  judges  of 
the  Court  of  Session  in  Scotland  on  that  point,  out  I 
also  think  ttiat  the  observation  of  Dr.  Luslungton  in 
the  case  of  The  Mil/ord,  to  the  effect  that  the  words 
of  the  sections  which  he  had  before  him  and  which 
correspond  to  sections  260  and  261  of  the  present 
Act,  were  affirmative  words  and  not  negative,  is  very 
important,  and  that  it  assists  in  the  uzplanation  of 
the  whole  matter.  It  seems  to  me  to  come  to  this, 
that  you  must  read  sections  260  to  266  as  if  they 
began  by  saying  '*  and  with  respect  to  the  applica- 
tion of  Part  n.  to  ships  registered  in  the  United 
Kingdom,  be  it  enacted  as  follows,"  and  then  set  out 
section  260,  262,  and  263.  The  effect  would  be  that 
to  those  ships  the  whole  of  Part  II.  would  apply, 
except  as  to  the  three  classes  of  ships  as  to  which 
only  portions  apply.  Then,  with  respect  to  the  ap- 
plication of  Part  II.,  to  ships  registered  in  the  British 
dependencies,  there  are  special  enactments  which  are 
contained  in  sections  261  and  264,  namely,  that  a 
certain  part  of  Part  11.  applies  to  aU  such  ships,  and 
that  certain  other  parts  apply  if  the  Colonial  Legis- 
lature should  desire  and  pass  a  corresponding  Act. 

Thus  you  have  provided  affirmatively  for  British 
ships  registered  in  the  United  Kingdom  and  for 
British  ^ps  registered  in  the  colonies,  but  you 
have  not  provid^  for  foreign  shix>s.  Therefore,  if 
the  matter  stood  there  it  would  remain  to  be 
considered  whether,  with  regard  to  a  particular 
section,  it  was  so  framed  as  to  apply  to  foreign  ships 
or  no.  You  would  have  nothing  else  to  guide  you. 
But  there  is  something  else  to  guide  you — namely, 
section  265 ;  and  it  appears  to  me  that  that  section 
says  this :  '*  And  with  respect  to  the  application  of 
Part  II.  to  foreign  ships  .  .  .",  and  then  it  goes 
on  to  say  that  if  the  matter  is  one  which  wc  uld  cause 
a  conflict  of  laws  it  is  to  be  governed  in  this  way : 
If  tiiere  has  been  an  express  provision  applying  a 
particular  portion  of  Part  II.  to  foreign  ships,  that  is 
to  apply  because  it  is  express  legislation ;  but  if  there 
has  been  no  such  express  application  of  a  particular 
portion  of  Part  II.  to  foreign  ships,  but  it  is  left  to 
be  applied  by  general  words  only,  then  it  is  not  to  be 
apphed  to  a  foreign  ship  if  the  matter  is  such  as  to 
cause  a  conflict  of  laws ;  but  if  the  matter  is  not  such 
as  to  cause  a  conflict  of  laws,  then  you  are  to  apply 
the  general  words  in  the  gf'neral  way.  That  leaves 
the  matter  free  from  any  dfficulty. 

Gh>ing  back  to  section  111,  it  deals  with  matters 

arising  in  English  ports    with    which  the  English 

Legislature  has  full  jurisdiction  to  deal  in  every  way, 

aud  there  is  no  possible  reason  why  the  Legislature 

t  should  not  give  protection  to  seamen  in  the  case  of 
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their  beinff  engaged  for  a  foreign  ship  as  in  the  case 
of  a  British  ^p.  If  Mr.  Horridge's  contention  is 
right,  if  an  Englishman  is  shipped  on  board  a  foreign 
ship,  then  he  loses  his  protection.  There  seems  to  be 
no  reason  whatever  for  saying  that  the  section  does 
not  apply  to  a  case  where  the  seaman  is  engaged 
contrary  to  its  provisions  in  an  English  port  and  not 
on  board  a  foreign  ship.  As  to  the  case  where  a 
similar  thing  is  done  actually  on  board  the  ship,  I  do 
not  think  it  necesbary  for  us  to  give  a  definite  opinion. 
In  that  case  it  does  seem  to  me  a  substantial  doubt 
might  arise  as  to  whether  there  would  be  a  conflict  of 
laws,  and  whether,  consequently,  in  that  case  a  con- 
viction would  be  right ;  but  I  do  not  think  that 
question,  is  definitely  before  us  on  the  present 
occasion. 

Then,  as  to  the  question  about  the  civil  debt,  I  do 
not  think  there  is  any  real  difficulty  about  that. 
Until  Mr.  Sutton  directed  our  attention  to  sections 
591,  649,  and  667  't  was  not  quite  easy  to 
understand  section  681,  sub-section  2;  but  the 
moment  that  was  done  the  meaning  of  the  section 
became  dear.  It  seems  that  section  681  merely  says 
this:  Whereas  certain  things  which  are  civil  debts 
have  been  declared  by  this  Act  to  be  recoverable  as  if 
they  were  not  civil  debts,  but  fines  and  offences,  such 
sums  shall  be  recoverable  as  if  they  were  civil  debts. 
That  does  not  apply  to  this  matter,  which,  as  my 
brother  has  pointed  out,  is  an  offence. 

Bule  ducharged» 

Solicitor  in  support  of  the  rule,  Solicitor  for  the 
Board  of  Trade. 

Solicitor  against  the  rule,  Nordon  &  De  Freece,  for 
T.  Beasley,  laverpooL 


(Lord  Eussell  of  KiUowen,  C.J.)  j  "^"^^^  ^® '  ^^^'  ^^' 

Blackmore  v.  White,  (a.) 

Copyhttlda — Customary  obligation  on  tenant  to  keep  in 
repair — Breach  of  obligation  by  tenant — Bemedy  of 
lord  against  executors  of  tenant. 

An  action  was  brought  by  the  lord  of  a  manor  against 
the  executors  of  a  deceased  tenant  of  a  copyhold  tenement 
for  not  keeping  the  tenement  in  proper  repair.  It  was 
proved  that  by  the  custom  of  the  manor  the  tenant  was 
bound  to  keep  the  tenement  in  repair,  and  that  the 
ordinary  mode  by  which  that  obligation  had  been  en- 
forced against  the  tenant  was  by  presentment,  fine,  and 
forfeiture.  Upon  the  death  of  the  tenant  the  premises 
were  found  to  be  dilapidated  and  out  of  repair,  but  there 
had  been  no  'presentment  by  the  lord  in  respect  of  such 
dilapidations. 

Held,  that,  although  there  had  been  no  presentment, 
the  lord  could  have  maintained  an  action  in  respect  of  the 
dilapidations  against  the  tenant  in  her  lifetime  upon  the 
implied  contract  by  the  tenant  to  keep  the  premises  in 
repair  arising  from  her  admittance,  and  that  this  right 
of  action,  being  founded  on  contract,  survived  againsi 
the  executors  of  the  tenant. 

Further  consideration. 

The  action  was  tried  by  Lord  Bussell  of  Killowen, 
C.J.,  at  Exeter,  and  was  reserved  by  him  for  further 
consideration. 

The  facts  were  stated  as  follows  in  the  considered 
judgment  of  the  learned  judge:  The  action  was 
brought  by  the  lord  of  an  ecclesiastical  manor  against 

(a.)  Reported  by  Sir  Sherston  Baker,  Bart, 

Barrister-at-Law. 


the  executors  of  the  late  copyhold  teaant  of  tiie 
manor  for  not  repairing  copyhold  tenements  punnaat 
to  the  terms  of  the  tenancy.  The  manor  in  question  was 
-''he  ecclesiastical  manor  called  Morchard  Bishop,  in 
Devonshire,  and  thb  rector  for  the  time  being  of  the 
parish  in  which  the  manor  is  situate,  is  the  lord  of  the 
manor.  La  18^  6  the  then  rector  and  lord  of  the  manor 
was  Archdeacon  Bartholomew.  On  the  21st  of  Januaiy, 
in  that  year,  1846,  John  Southcott  and  James 
Southcott  were  admitted  as  tenants  in  possesskm  of 
the  manor,  and  the  entry  from  the  reocms  and  tiia 
court  roll  was  as  follows :  **  To  th^s  court  came  John 
Southcott  and  James  Southcott,  and  took  of  John 
Bartholomew,  derk,  lord  of  the  manor  aforesaid,  thne 
dwelling-houses,  three  gardens  and  ouihouses,  wilh 
the  appurtenances  thereof,  situate  within  the  manor, 
to  have  and  to  hold  the  sidd  dwelling-houses,  gazdens, 
and  outhouses  unto  the  said  John  Southoott  and  JamsB 
Southcott  for  the  term  of  their  Uves  and  the  longest 
liver  of  them,  according  to  the  custom  of  the  asid 
manor,  yielding  and  paying  therefor  yearly  Is.  snd 
2s.  in  l^e  name  of  an  heriot  when  it  shall  hafipen 
according  to  the  custom  of  the  said  manor  and  by  tU 
other  burdens,  suits,  and  servioes  therefor,  and  sD 
light  accustomed  for  such  estate  in  possesnon  of  tin 
premises,  so  had  they  have  g^ven  to  the  said  lord  for 
a  fine  £5,  and  so  are  they  admitted  tenants  in  pusm 
sion  and  do  their  fealty  according  to  the  costom  of 
the  said  manor.'* 

At  the  same  time  on  the  21st  of  January  there  wn 
a  further  record  of  the  same  court  by  which  tiis 
reversion  (subject  to  the  above  admittanoe)  eoroectaid 
on  the  death  of  tiie  survivor  of  those  two  admitted 
tenants,  John  and  James  Southcott,  was  granted  to 
COiarles  W.  M.  Bartholomew  for  the  term  of  his  life 
according  to  the  custom  of  the  manor. 

In  1871  John  Southcott  died,  and  in  1872  Jamei 
Southcott  died.  In  March,  1875,  the  widow  of  Jsmei 
Southcott  was  admitted  as  tenant  for  life  aooording  to 
the  custom  of  the  manor  by  custom  of  free-bench. 
In  November,  1884,  the  present  lord  succeeded  to  die 
rectory  and  to  the  lordship  of  the  manor,  and  it  wn 
not  in  controversy  that  whatever  rights  the  original 
lo^ — namely,  Archdeacon  Bartholomew — had,  wen 
now  the  rights  of  the  present  plaintiff,  who  has  been 
since  1884  and  still  is  tiie  lord  of  the  manor. 

On  the  14th  of  June,  1896,  the  widow  of  Jamei 
Southcott,  who  had  been  so  admitted  a«  tenant  for 
h'fe  by  custom  of  free- bench,  died,  appointing  by  bar 
will  the  present  defendants  her  executors,  and  it  wai 
admitted  that  if  the  cause  of  action  here  dainted  wn 
well  founded  against  the  executors,  they  had  aseeti 
to  meet  any  damages  awarded. 

On  the  death  of  the  widow  in  1896  reference  wn 
made  to  Charles  Bartholomew,  to  whom  was  made  tba 
grant  in  reversion  expectant  on  the  death  of  the  two 
admitted  tenants,  John  and  James  Southcott,  and 
expectant  also  on  the  Uf e  estate  of  the  widow  by  tbe 
custom  of  free-bench.  He  was  then  communieated 
with,  but  he  disclaimed  and  declined  to  take  tbe 
interest  in  revernion  or  to  claim  to  be  admitted,  and, 
in  fact,  he  never  was  admitted,  and  he  died  in  Joly, 
1897,  before  this  action  was  commenced. 

It  was  common  ground  that  the  premises  in  qsai' 
tion  were  allowed  to  get  out  of  repair,  and  il  wee 
found  as  a  fact  in  this  case  that  they  were  negleeted 
not  only  during  the  period  when  the  deceehsed  widow 
was  the  tenant  in  possession,  but  during  the  existenee 
apparently  of  the  previous  tenancies  of  John  and 
James  Southcott,  but  on  behalf  of  the  plaintiff  tbe 
claim  was  restricted  to  a  claim  in  respect  of  the  broach 
of  the  condition  or  implied  contract  upon  whkji  tba 
plaintiff  was  relying,  that  breach  bemg  oonfined  to 
the  action  of  the  ¥ridow,  whose  executors  the  defen- 
dants were. 
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The  ODstomary  oUigationfl  of  a  tenancy  by  oopy- 
bold  in  this  particolar  manor  were  that  the  tenant 
should  keep  the  premisee  in  ordinary  repair,  and  the 
ordinary  mode  oy  which  that  obligation  or  term  of 
the  tenancy  was  enforced  was  by  presentment,  by 
fine,  and  in  some  cases  by  forfeiture,  and  this  also 
extended  to  the  case  of  widows  admitted  as  tenants 
by  free-bench. 

Finally  the  writ  in  this  action  was  issued  on  the 
8th  of  April,  1898. 

FoUe,  Q,C,  (ffowkmd  BoUrU  with  him),  for  the 
plaintiff. — There  is  no  allegation  here  of  any  wilful 
waste.    The  action  is  for  dilapidations,  that  is,  for 
not  keeping  the  premises  in  renair,  and  it  is  bron^t 
against  the  executors  of  the  deceased  tenant,     we 
anbmit  that  the  action  is  maintainable  against  the 
tenant,  and  after  the   tenant's   death  against   the 
executors ;  and  the  chief  point  we  wish  to  establish 
here  is  that  the  plaintiff,  the  lord  of  the  manor,  is 
entitled  to  maintain  this  action  and  recover  some 
damages,  and  so  far  as  we  can  find  out  it  is  the  first 
case  of  the  kind  that  has  been  brought  by  the  lord  of 
a  manor.    The  customs  of  the  manor  and  the  entries 
on  the  court  rolls  prove  that  there  is  a  liability  on  the 
tenant  to  keep  in  repair,  with  a  liability  to  fine  and 
forfeiture  for  not  keeping  in  repair.    Therefore  by  the 
very  fact  of  the  admittance  of  the  tenant,  and  arising 
oat  of  such  admittance,  there  is  the  liability  of  the 
tenant  to  keep  in  repair,  and  this  liability  is  based 
npon  the  implied  contract  by  the  tenant  to  keep  the 
premises  in  repair.    An  action  always  lay  for  copy- 
hold fines,  and  the  form  of  the  action  was  indebitatua 
iummpsU  (Bullen  and  Leake  (3rd  ed.},  p.  149^ ;  and 
the   lord   could   always  bring   an   action   of   debt 
against  a  copyholder  for  the  recovery  of  his  fine  (1 
Cruise's  Dig.  (4th  ed.),  p.  303) ;  and  this  nght  of  the 
lord  is  recognised  in  Fra$er  v.  Masons  32  W.  B.  421, 
11    a  B.  D.  574.     The  right  to  sue  for  this  fine 
depends   npon  the    admission :    Hayward   v.   Raw, 
6  H.  &  N.  308,  at  p.  326,  9  W.  B.  C.  L.  Dig.  20. 
OThe   lord   is   also   entitled   to    sue   in   equity   for 
waste  and    for   an    account  in   respect   of    waste, 
whether   the  waste  is    comnussive   or   permissive : 
Bichards  v.  Noble,  3  Mer.   673.    In  answer  to  the 
argument  in  that  case  that  a  court  of  equity  would 
leave  the  lord  to  his  remedy  at  law  for  a  forfeiture, 
Lord  Eldon,  L.G.,  there  said  that  "  in  many  cases 
the  forfeiture  was  a  very  inadequate  remedy."    In 
Deiich  V.  Bampion,  4  Ves.  700,  Lord  Loughborough 
held  that  the  lord  had  no  remedy  in  equity  for  an 
injunction  and  for  an  account,  but  was  confined  to 
his  legal  remedy  for  waste  committed  by  the  copy- 
holder.   This  must  be  taken  as  no  longer  law,  as  Ix>rd 
Brougham,  L.C.,  said  in  Parrott  v.  Palmer ,  3  My.  & 
K.  632:  ''The  case  of  Dench  v.  Bampton  is  clearly 
not  law,  and  independently  of  its  havmg  been  over- 
ruled a  few  years  afterwards  in  the  case  of  Bichards  v. 
Noble,  the  principle  has  never  been  considered  a  sound 
one."    In    Woodhouae   v.    Walker,  28  W.  B.  765,   5 
Q.  B.  D.  404,  which  is  an  analogous  case  vrith  regard 
to  freeholds,  a  similar  action  was  held  to  lie  against 
thp  tenant  and  against  her  executor  after  her  death, 
under  3  &  4  Will.  4,  a  42,  s.  2.      That  was  stated  by 
Lush,  J.,  to  be  an  action  on  the  case,  but  in  the  later 
case  of  In  re  Williamee,  Andrew  v.  Williames,  52  L.  T. 
Bep.  41,  33  W.  B.  Dig.  125, 54  L.  T.  Bep.  105,  the  right 
to  maintiain  the  action  was  based  on  the  implied  con- 
tract, that  the  acceptance  by  the  tenant  created  an 
obligation  to  repair.    In  the  same  way  if  the  admit- 
tance to  the  copyhold  tenement  be  taken  upon  the 
terms  or  subject  to  the  customs  of  the  manor,  an 
action  for  non-repair  will  lie  against  the  tenant  in 
the  lifetime  of  the  tenant  and  against  the  executors  of 
the  tenant  after  the  tenant's  death. 


He  also  referred  to  the  Ecdedastical  Leases  Act, 
1861  (24  &  26  Vict.  c.  105). 

Duke,  for  the  defendant. — This  is  a  case  of  x)er- 
missive  waste  only,  and  an  action  of  this  kind  does 
not  lie  for  permissive  waste.  The  plaintiff,  upon 
the  death  of  the  widow,  lost  his  right  upon  any 
implied  contract  to  keep  the  premises  in  repair; 
but  there  is  no  trace  m  any  book  on  copyhold 
law  of  any  such  impUed  contract^  or  of  any- 
thing other  than  a  customary  right.  An  action  on 
the  case  does  not  lie  against  a  copyhold  tenant 
for  permissive  waste;  for  permissive  waste  the 
lord  has  no  remedy  at  law:  Countess  of  Shrews^ 
btiry's  case,  5  Bep.  13a.  In  the  case  of  copy- 
holds the  liability  of  the  tenant  to  the  lord  does  not 
depend  on  the  rdations  of  the  tenant  to  the  lord  apart 
from  the  customs  of  the  manor.  The  liability  depends 
on  the  customs  of  the  manor,  and  in  such  cases  the 
lord's  rights  '  are  presentment,  where  presentment 
is  necessary  as  in  this  case,  and  following  presentment, 
^e,  and  then  forfeiture.  These  are  the  rights  and  the 
only  and  exclusive  rights  of  the  lord  against  the 
tenant  for  permissive  waste,  and  these  rights  and 
liabilities  respectively  are  determined  by  status  and 
not  by  contract ;  and  in  the  statement  of  claim  in  this 
case  the  plaintifiTs  right  is  based  upon  the  customs  of 
the  manor  and  not  npon  contract.  If  this  had  been 
commissive  waste  an  action  might  have  been  brought, 
but  as  it  is  permissive  waste  the  lord  can  only 
proceed  by  the  customary  means,  that  is,  by  present- 
ment, and  it  is  admitted  there  has  been  no  such 
presentment  here.  The  ordinary  relation  between 
lessor  and  lessee  does  not  apply  as  between  the  lord 
and  the  copyholder,  but  the  plaintiff  here  is  really 
seeking  to  enforce  the  ordinary  relations  as  between  a 
lessor  and  lessee.  Non-repair  of  the  copyhold 
tenement  is  a  forfeiture :  Coke's  Law  Tracts,  p.  134. 
With  regard  to  the  authorities,  it  has  been  held  that 
an  action  on  the  case  does  not  lie  for  permissive  waste : 
Dench  v.  Bampton ;  Orubh  v.  Earl  of  Burlington,  6  B. 
&  Ad.  507 ;  Oihaon  v.  Wells,  1  B.  &  P.  N.  B.  290.  It 
has  been  argued  that  Dench  v.  Bampton  has  been 
overruled  by  Parrott  v.  Palmer,  There  the  lord's  right 
had  been  interfered  with  withont  any  relation  to 
copyholds,  and  the  tenant  had  simply  taken  the  lord's 
property  and  was  in  possession  of  it.  The  action  here 
is  an  action  arising  ex  delicto,  and  not  ex  contractu : 
Powya  V.  Blagrave,  2  W.  B.  700,  4  De  G.  M.  &  G.  448 ; 
Be  Williames,  Andrew  v.  Williames;  Woodhouse  v. 
Walker;  BaUhyanyY,  Walford;  35  W.  B.  814,  36  Ch. 
D.  269 ;  Phillips  v.  Homfray,  32  W.  B.  6,  24  Ch.  D.  439. 
The  action  being  one  of  tort,  the  maxim  actio  personalis 
moritur  cum  persotid  applies,  and  the  riffht  of  action 
died  with  the  deceased  tenant,  and  cannot  be 
maintained  against  the  executors  :  Eastcourt  v.  Weeks, 
1  Silk.  186 ;  Boilers  v.  Lawrence,  Willes,  413 ;  Wheatley 
V.  Lane,  1  Wms.  S.  239. 

Foote,  Q.C,  in  reply. 

Cur,  adv»  vult, 

Dec.  15.— Lord  Bussell  of  Eilloweit,  C.J., 
delivered  the  following  judgment :  [His  lordship  set 
out  the  facts  as  above  stated,  and  proceeded :]  Upon 
these  facts  the  question  is  wheuier  the  lord  of  the 
manor  could  have  maintained  an  action  against  the 
widow  under  the  circumstances  of  this  case,  and 
whether  he  can  now  maintain  an  action  against  the 
executors  of  the  widow  for  the  failure  to  comply  with 
th  3  condition  or  the  implied  contract  upon  which,  as 
it  is  said,  the  tenant  held.  The  customary  obligations 
or  incidents  of  the  tenancy  of  a  copyhold  tenant  in 
this  manor,  so  far  as  is  now  material,  were  that  there 
was  an  obligation  upon  the  tenant  to  keep  the 
pi  3mlses  in  ordinary  repair,   that  repair  extending 
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outside  as  well  as  inside,  and  that  the  ordinary  mode 

by  which  that  term  or  obligation  of  the  tenancy  was 

enforced  and  was  enforceable  was  by  presentment,  by 

fine  (which  was  generally  remitted  if  the  premises 

were  repaired),  and  in  some  cases  by  forfeiture,  and 

this  customary  obligation  or  condition  of  the  tenancy 

applied   to   ihe  case  of  widows   admitted   by  the 

custom  of  free-bench.     In  this  case  there  was  no 

presentment,  but  I  will  deal  with  that  later  on.   Once 

it  can  be  rightly  determined  what  is  the  true  effect  of 

the  existence  of  these  conditions  or  incidents  of  the 

tenancy,  many  of  the  questions  which  at  first  sight 

seemed  to  create  some  difficulty,  to  a  large  extent 

disappear.      In   my    judgment,    the    effect   of   the 

establishment  in  face  of  those  customary  obligations 

was  that  one  of  the  obligations  under  which  we  lord 

made  his  grant,  and  one  of  the  terms  of  the  tenancy 

and    obligations    which    the    tenant    undertook    as 

incident  to  his  tenancy,  was  to  keep  the  premises  in 

repair ;  and  from  these  facts  there  is  to  be  implied, 

and  to  be  clearly  implied,  a  contract  by  the  tenant 

to  fulfil  that   obligation  to  keep    the  premises  in 

reasonable  repair,  and  these  obligations  attached  by 

force  of  the  custom  to  each  tenant  upon  admittance. 

If  that  be  so,  why  should  not  the  lorid  be  entitled  to 

sue  for  the  neglect  to  fulfil  those  obligations  P    It  is 

clear  that  the  obligation  exists  as  one  of  the  implied 

terms,  I  may  almost  say  the  express  terms,  of  the 

tenancy ;  and  if  this  were  a  case  not  of  a  copyhold 

tenant,  but  of  a  tenant  who  held  on  the  terms  that  he 

should  repair  as  was  customary  according  to  the  custom 

of  the  county  or  the  parish,  it  would  be  unarguable 

to  say  that  in  such  a  case  tiie  landlord  cotdd  not  sue 

upon  an  implied  covenant  for  breach  of  an  implied 

term  of  the  tenancy. 

It  is  said,  however,  that  this  being  a  copyhold 
tenant,  a  tenant  holding  at  will  according  to  the 
custom  of  the  manor,  the  case  is  different,  and  in 
that  view  a  nimiber  of  questions  have  been  raised 
with  which  I  must  now  deal  sericUim,  The  first 
contention  was  in  substance  that  the  widow  being 
a  tenant  at  will  according  to  the  custom  of  the 
manor,  no  action  for  permissive  waste  would  lie 
agaiDst  her.  I  am  now  treating  the  case  as  if  the 
action  had  been  brought  against  the  widow.  In 
answer  to  that  contention  it  would  be  more  correct  to 
say  that  this  is  not  an  action  for  permissive  waste, 
but  that  it  is  rather  an  action  for  breach  of  an 
implied  term  of  the  tenancy.  It  may  be  admitted, 
and  I  think  it  is  clear,  that  apart  from  contract, 
express  or  implied,  there  is  no  cause  of  action  even 
for  permissive  waste  strictiy  so  called  against  a 
tenant  at  will,  andapartfrom  contract  the  sameobserva- 
tion  wotdd  apply  to  many  other  tenancies,  which  I 
might  suggest,  except  where  they  are  brought  within 
the  statute  of  Marlebridge  or  of  Gloucester.  It  is 
said  that  in  the  case  of  a  copyhold  tenant  holding 
at  will,  no  such  contention  would  apply.  The  first 
case  to  which  reference  was  made  was  The  Countess 
of  Shrewsbury* a  ccue,  5  Bep.  13a,  decided  in  1660. 
When  we  examine  tbat  case  it  will  be  seen  that  it 
does  not  at  all  support  the  proposition  that  no  action 
for  permissive  waste — even  if  this  were  strictiy  an 
action  for  permissive  waste  —lies.  The  head-note  is 
'*  An  action  on  the  case  does  not  lie  against  a  tenant 
at  will  for  permissive  waste ;  but  if  tenant  at  will 
commits  voluntary  waste  it  amounts  to  a  determina- 
tion of  the  will  and  an  action  of  trespass  lies  against 
him."  The  Countess  of  Shrewsbury  iiad  brought  an 
action  on  the  case  against  one  Crompton,  a  lawyer  of 
the  Temple.  She  had  leased  to  him  a  house  at  will 
and  he  so  carelessly  managed  his  fire  apparentiy  that 
the  house  was  burnt  down.  There  it  was  adjudged 
that  *'  for  this  permissive  waste  no  action  lay  against 
the  opinion  of  Brook  in  the  abridgment  of  the  case  of 


48  E.  3,  25,  Wast.  52,  and  the  reason  of  the  judgmflBt 

was  because  at  the  common  law  no  remedy  lay  for 

waste,  either  voluntary  or  permissive,  against  leasee 

for  life  or  years,  because  the  lessee  had  interest  in  the 

land  by  the  act  of  the  lessor,  and  it  was  his  foUj  to 

make  such  lease  and  not  restrain  him  by  ooveDsnt, 

conditions  or  otherwise,  that  he  should  not  do  wiste.** 

It    is    clear,    therefore,    that    the  explanatioiL  of 

that   case  is,    not   that   an   action    for   pennissive 

waste    will  not  lie  when   there  is   an    express  cr 

implied  contract  against  it,  but  that  there  must  be 

an  express  or  implied  contract  against  it  to  foimd  the 

action.    That,  I  think,  is  made  dear  in  a  note  of  Mr. 

Hargrave  to  the  case:  Co.  Litt.  57a.    Another  cue 

refenred  to  was  that  of  Gruhh  v.  Earl  of  Burling 

(5  B.  &  Ad.  507),  decided  in   1833.    The  marnnal 

note  there  is:  "If  a  copyholder  puU  down  a  un 

without  any  intention  of  rebuilding,  the  lord  cannot 

recover  th^e  place    from   him  on  the  ground  of  a 

forfeiture,  if  the  jury  find  that  the  premises  are  not 

damaeed."    That  simply  comes  to  this — ^that  in  tiiat 

case  ^ere  was  no  cause  of  action,  because  there  was 

no  waste.    The  next  case  was  Gibton  ▼.  WeiU  (1  B.  t 

P.  N.  B.  290),  decided  in  1805.    The  same  ei^laiiatin 

will  be  found  to  exist  in  that  case  as  I  have  already 

given  in  the   Countess  of  Shrewshury^a  oaae;  and  it 

ought  to  be  borne  in  mind  that  it  was  an  action  on 

the  case.    The  first  count  alleged  oommisaive  waste, 

and  the  second  alleged  permissive  waste.    There  waa 

no  allegation  of  a  contract  express  or  implied,  hot 

there  was  a  su^estion  that  by  the  mere  fact  of  the 

tenauQy  the  obligation  against  permissive  waste  aioee. 

Sir  James  Mansfield,  before  whom  the  case  was  tried, 

being    of    opinion   that    the    dilapidations   proved 

amounted  only  to  permissive  waste,  non-suited  the 

plaintiff,  saying  that,  "  although  an  action  on  the  caae 

in  the  nature  of  waste  migit  be  maintained  for 

commissive  waste,  yet  that  he  had  never  known  an 

action  being  maintained  for  permissive  waste  only." 

The  ground  there  clearly  was  that  the  tenant  vaa  a 

tenant  at  will  only,  and  that  from  that  fact  only  and 

apart  from  agreement  there  was  not  to  be  implied  the 

contractual  obligation  of  doing  or  suffering  permisnTe 

waste.      The  same  observations  may  be  made  witk 

rei^ard  to  the  cases  of  Powya  v.  Blagravt^  2  W.  B.  700, 

4  De  G.  M.  &  G.  448,  decided  in  1854  ;  In  re  Sh'n^, 

3  Mac.  &  G.  221,  decided  in  1851 ;  and  Heme  t. 

Bemhow,  4  Taunt.  764,  decided  in  1813.     Theieforeb 

where  the  tenant  at  will,  whether  a  copyhold  tenant  or 

a  tenant  not  a  copyhold  tenant,  takes  a  tenancy  upon 

the  terms  that  he  shall  keep  the  premises  in  repair— 

that  is  that  he  shall  not  Buffer  them  to  go  out  of 

repair — there  is  no  authority  for  the  proposition  that 

he  should  not  be  liable  for  a  breach  of  tiiat  implied, 

or  it  might  be  express,  stipulation  in  his  oontiact. 

It  was  next  said  that  even  if  there  were  the  implied 
obligation  as  one  of  the  terms  of  the  tenancy  not  to 
allow  permissive  waste  and  to  keep  in  reasonable 
repair,  that  this  being  a  tenancy  by  custom  of  tie 
manor,  which  custom  provides  certain  modes  oi 
remedy  for  breaches  of  the  customary  obligations  of 
the  t^ancy,  the  lord  has  no  right  to  resort  to  en 
action  at  law.  It  is  contended  that  the  tme  remedy 
is  presentment,  if  necessary,  and  after  preaentmott 
forfeiture,  and  following  forfeiture,  ejectment,  if 
necessary.  In  favour  of  the  plausibiUly  of  that 
view  it  may  be  urged  that  it  is  impossible  to  find  any 
instance  of  an  action  of  this  kind  brought  agaisit 
any  copyhold  tenant.  The  explanation  of  that  may 
be--~though  it  is  not  a  full  or  complete  explanation— 
the  course  of  events  before  the  Ecclesiastical  Leasee 
Act,  1861  (24  &  25  Vict.  c.  105).  Up  to  that  time  it 
appears  that  the  usual  course  was,  as  in  this  case,  to 
make  a  grant  in  'possession  to  certain  tenants  wxA 
reversion  to  some  third  person,  and   when  one  fife 
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dropped  to  have  another  life  added,  so  oontinuiiiff 
practically  totiea  quotie$  the  life  tenancies,  the  lora 
getting  ma  fine  npon  each  suooessive  admittance. 
Then  uie  legidatore  thought  it  right  to  put  an  end  to 
this  state  of  things  in  the  case  of  ecclesiastioal  manors, 
the  object  being  to  spread  more  equally  for  the  benefit 
of  snccessive  incumbents  the  benefits  that  would  be 
derived  from  dealing  with  copyhold  estates.  The 
effect  of  that  Act  is  that  for  the  future  the  lords  of 
these  manors,  being  the  rectors,  are  bound  to  lease  at 
what  are  called  radk-rents,  to  lease  tiiem  in  fact  at 
their  annual  value  instead  of  taking  fines  upon  admit- 
tance. Looking  to  the  antecedent  state  of  things  it 
was  not  Yory  likely  a  case  of  this  kind  would  arise, 
because,  if  tJbere  were  these  successive  interests,  practic- 
ally perpetual  interests,  it  would  always  be  the  mterest 
of  the  persons  in  reversion  to  see,  and  they  would  have 
a  right  to  see,  that  the  conditions  of  the  tenancy  were 
carried  out,  and  that  the  value  of  the  reversion  was  not 
allowed  to  be  injured  by  the  neglect  to  fulfil  the 
conditions  as  to  repair  or  otherwise.  In  this  case, 
however,  we  are  dealing  with  tenancies  created  and 
based  upon  admittances  prior  to  that  Act.  When  the 
admittances  and  grants  in  this  case  came  to  an  end, 
there  was  no  reversioner  after  Bartholomew,  who  was 
dead,  who  had  any  interest  in  seeing  that  the 
premises  were  not  run  down,  or  in  seeing  that  they 
were  properly  kept  up  and  maintained.  Those  con- 
siderations may  to  a  large  extent  account  for  the 
absence  of  precedents  upon  this  subject,  but  we  must 
consider  on  principle  the  question  whether  the  remedy 
of  the  lord  is  confined  to  the  customary  remedy  by 
presentment,  by  forfeiture  and  ejectment,  if  they  are 
necessary.  Upon  this  part  of  the  case  the  first 
authority  relied  on  for  the  defendants  was  Dench  v. 
BampUm,  4  Yes.  700,  decided  by  Lord  Loughborough 
in  1799.  That  case  is  without  doubt  an  authority  for 
the  proposition  stated  in  the  marginal  note,  that  *Hhe 
lord  of  a  manor  is  confined  to  his  legal  remedy  for 
waste  committed  by  a  copyholder,  and  has  no 
equity  for  an  injunction  and  account."  The  Lord 
Chancellor  points  this  out  at  p.  703,  and  at  p.  707 
he  says:  "The  law  settles  the  matter  between  the 
lord  and  tenant.  If  by  committing  waste  a 
forfatnre  is  incurred  the  lord  proceeds  for  the 
forfeiture,  and  it  is  a  question  at  law  whether  the 
act  done  is  a  forfeiture  or  not."  I  think  it  is  quite 
dear  that  that  does  not  express  the  law,  because  not 
only  is  there  the  considered  judgment  of  Lord 
Brougham  in  1834  in  the  case  of  ParroU  v.  Palmer 
3  My.  &  K.  632,  but  within  a  few  years  of  Dmch  v. 
Bampton,  Lord  Eldon,  in  Richards  v.  Noble  3  Mer. 
673,  decided  in  1807,  had  expressed  an  opinion  that 
it  was  not  the  law.  The  Lord  Chancellor,  in  a 
considered  jud^ent  in  that  case,  said :  "In  many 
casea  the  forfeiture  was  a  very  inadequate  remedy, 
and  he  noticed  the  instance  of  a  barren  spot  upon 
which  many  valuable  timber  trees  g^w.  If  the 
copyhold  tenant  only  forfeited  his  copyhold  by 
cutting  down  these  trees  he  might  in  such  a  case  be 
a  considerable  gainer  by  his  own  wronp^ul  conduct." 
The  point  I  wish  to  insist  upon  in  this  judgment  of 
Lord  Eldon  is  that  the  forfeiture  might  be,  or  was, 
be  says,  a  very  inadequate  remedy ;  and  taking  that 
view,  he  overruled  the  demurrer  in  that  case  for  want 
of  equity,  which  demurrer  was  based  on  the  decision 
in  Bench  v.  Bampton^  That  case  of  Dench  v.  Bampton 
is  still  more  explicitly  stated  to  be  no  longer  the  law 
by  Sir  John  Leach,  M.B.,  and  Lord  Brougham,  in  the 
case  of  ParroUY.  Palmer,  3  My.  &  K.,  at  p.  632.  In  the 
judgment  in  that  case  it  is  said  (at  p.  639),  **  the  case 
of  Bench  v.  Bampion  before  Lord  Loughborough  is 
clearly  not  law,  and  independently  of  its  having  been 
overruled  a  few  years  afterwards  in  the  case  of 
Bicharda    v.  Nolle,  the   principle   on   which    Lord 


Loughborough  proceeded  has  never  been  considered 
a  sound  one,  namely,  that  the  only  remedy  of  the 
lord  for  waste  done  by  the  tenant  in  cutting  timber 
without  licence  or  custom,  is  at  law  for  the  forfeiture, 
a  doctrine  laid  down  by  his  lordship  in  a  case  of 
timber,  but  which  he  dearly  applied  to  mining  and 
all  other  waste  as  well."  We  may  therefore  disregpard 
the  authority  of  Bench  v.  Bampton ;  but  it  seems  to 
me  that  there  is  some  other  light  which  can  be  thrown 
upon  the  matter.  There  is  dear  authority  for  saying 
that  an  action  may  be  brought  for  a  fine :  1  Cruise's 
Digest  (4th  ed.),  p.  303  Eraser  v.  Maaon,  32  W.  R.  421 ; 
11  Q.  B.  D.  574,  and  Hayward  v.  Raw,  6  H.  &  N. 
308,  which  latter  case  prindpally  deals  with  the 
point  that  the  liability  of  the  tenant  depends  upon 
his  admittance.  Again,  actions  or  suits  in  respect  of 
waste  may  be  maintained,  for  which  Richards  v.  Noble 
and  ParroU  v.  Palmer  are  authorities ;  and  I  think 
that  there  are  authorities  that  an  action  may  be 
brought  for  the  rent  which  is  reserved  by  the  customs 
of  the  manor ;  yet  these  are  aU  cases  in  which  proceed- 
iugs  by  f  orf  ei  ture  might  have  been  taken.  They  all  give 
ground  for  forfeiture,  and  in  the  majority,  &  not  aU 
of  them,  that  right  of  forfdture  is  said  to  acccrue  eo 
initante — that  is  to  say,  that  no  presentment  is  neces- 
sary in  such  a  case.  In  that  connection  I  shall  only 
refer  to  one  or  two  passages  on  copyhold  in  Coke*s 
Law  Tracts,  p.  132,  s.  57,  which  deals  with  acts  which 
amount  to  forfdture,  and  these  he  divides  into  those 
which  are  forfeits  eo  instante  that  they  are  committed, 
some  that  are  not  forfeits  till  presentment  —  and 
in  that  enumeration  he  gives  a  number  of  these 
cases.  [His  lordship  read  these  cases,  and  proceeded :] 
Lord  Coke  there  mentions  those  acts  whidi  are 
not  forfeitures  till  presentment,  and  as  to  that  a 
further  point  was  made  during  argument  that  pre- 
sentment was  necessary.  With  regard  to  that  I 
merely  refer  to  the  authorities  I  have  given.  Lastly, 
as  pointed  out  by  Lord  Eldon  in  Richards  v.  Noble, 
forfeiture  may  be  a  very  inadequate  remedy,  and  it 
seems  to  me  tifiat  the  present  case  is  a  good  illustration 
of  that,  as  the  tenement,  which  originally  consisted 
of  one  or  two  houses  divided  into  three  houses, 
with  a  very  small  portion  of  land  attached, 
was  undoubtedly  allowed  to  go  as  to  thatch, 
walls,  and  so  on,  into  a  very  bad  condition. 
In  this  connection  a  further  point  was  made  that 

? resentment  was  necessary  before  this  action.  As 
have  pointed  out  the  authorities  seem  to  me  to  point 
in  a  contrary  direction,  and  I  need  not  refer  to  them 
again.  I  think  presentment  was  not  necessary.  The 
next  point  made  was  that  the  lord — if  there  has  been 
a  breach — is  not  the  person  to  sue,  that  he  is  not  the 
person  really  injured,  that  the  person  really  injured 
was  the  reversioner,  and  that  the  reversioner  therefore 
was  the  person  entitled  to  sue.  It  is  not  necessary 
to  discuss  that  point  at  length.  Even  if  there  were 
a  reversioner  in  the  real  sense  interposed  between 
the  lord  and  possession,  it  seems  to  me  that  an 
action  for  at  all  events  nominal  damages  would 
lie  in  such  a  case  at  the  instance  of  the  lord.  In  this 
case  there  was  in  fact  no  reversioner  at  all.  When 
the  widow  died,  Bartholomew,  the  person  who  had 
the  grant  in  reversion,  had  his  attention  called  to 
the  matter.  He  disclaimed  and  declined  to  be 
admitted,  and,  in  fact,  never  was  admitted.  There- 
fore, as  regards  him,  his  rights  and  obligations 
would,  as  Hayward  v.  Raw  shows,  be  based  soldy 
on  the  fact  of  his  admittance,  and  as  he  never  was 
admitted  he  never  had  the  rights  or  obligations  of  a 
tenant.  He  declined  to  come  forward,  and  the  result 
was  that  the  premises  reverted  to  the  lord  and  IJie  lord 
was  in  possession.  Who,  then,  was  the  party 
injured?  The  lord  alone  was  the  person  who  was 
injured,  and  he  alone  was  the  person  entitled  to  sue. 
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On  this  point  I  need  refer  to  two  oases  only.  The 
first  is  Woodhouse  v.  Walker,  28  W.  E.  766,  6  Q.  B.  D. 
404,  deoided  in  1880.  It  was  cited  for  the  defendants 
as  showing  that  the  remedy  there  was  treated  as  in 
the  nature  of  an  action  for  tort,  bat  that  is  not  the 
point  with  which  I  am  now  dealing.  '  That  was  not 
the  case  of  contractual  obli^ktion  at  all,  as  the  action 
was  brought  by  the  remainder  man  in  fee  against  the 
executor  of  the  previous  tenant  for  life,  so  that  there 
was  no  contractual  relation  at  all  between  them. 
The  groimd  of  the  judgment  there  was  that  the 
devise  was  upon  the  terms  and  conditions  that  the 
tenant  for  life  should  keep  in  repair,  and  that  the 

Con  who  was  injured — namely,  the  remaindermau, 
a  right  of  action  for  the  breach  of  that  condition 
to  repair,  and  that  the  action  lay  against  the  executor 
of  the  deceased  tenant  for  life,  the  action  having 
been  brought  within  the  period  of  limitation  of 
3  &  4  Wi]L  4,  c.  42,  s.  2.  The  next  case  is  In  re 
Williamee,  Andrew  v.  WilliaTneSy  52  L.  T.  Bep.  41, 
decided  in  1885,  which  in  my  opinion  takes  the  more 
correct  view  of  what  the  character  of  the  action  was. 
In  that  case  it  was  held  upon  the  facts  of  the  case 
that  the  executor  of  the  deceased  tenant  for  life  was 
liable  for  omission  to  repair,  as  such  omission  was  a 
breach  of  condition  or  implied  contract  contained  in 
the  will ;  and  the  case  of  Woodhouse  v.  Walker  was 
followed,  and  the  decision  of  Kay,  J.,  in  that  case  was 
affirmed  by  the  Court  of  Appeal  (54  L.  T.  Bep.  105). 
I  think,  therefore,  that  the  lord  is  the  right  person  to 
bring  the  action. 

It  is  further  said  that  the  action  is  one  to  which 
the  maxim  actio  peraonalia  moritur  cum  persond 
applies.  In  my  judgment  that  is  answered  by 
the  authorities  which  I  have  cited.  This  is  a 
case  in  which  there  was  an  implied,  or  almost 
an  express,  term  of  the  tenancy  that  the  premises 
should  be  kept  in  repair.  The  remedy,  therefore, 
sounds  in  con&act  and  not  in  tort.  In  Williams  on 
Executors  (9th  ed.),  p.  1593,  it  is  said :  **  The  general 
rule  has  been  estabHsbed  from  very  early  times, 
with  respect  to  such  personal  claims  as  are 
founded  upon  any  obligation,  contract,  debt, 
covenant  or  other  duty,  that  the  right  of  action,  on 
which  the  testator  or  intestate  might  have  been  sued 
in  his  lifetime,  survives  his  death,  and  is  enforceable 
against  his  executor  or  administrator."  That  principle 
applies  here,  and  the  judgment  of  Kay,  J.,  in  In  re 
Williames,  Andrew  v.  Williamee,  shows  that  he  was 
of  opinion  that  a  case  of  this  kind  falls  within  that 
rule. 

I  now  deal  with  the  last  question.  If  the 
plaintiff  is  entitled  to  sue,  and  if  the  defendants 
are  liable  as  the  executors  of  the  tenant  who 
was  under  the  contractual  obligation  to  keep 
the  premises  in  repair,  for  what  are  those  I 
executors  liable  ?  As  regards  tiiis  part  of  the  case,  ' 
I  am  relieved  from  difficulty  because  the  plaintiff 
has  disclaimed  any  intention  of  seeking  to  base 
his  claim  in  respect  of  any  defatdts  by  John  or  James 
Southcott, .  and  he  has  restricted  his  claim  to  any 
breaches  made  by  the  widow.  As  regards  that  I 
think  the  justice  of  the  case  will  be  met  by  my  dealing 
with  a  fair  apportionment  of  the  claim  for  the  six  years 
previous  to  her  death,  counting  down  to  the  bringing 
of  this  action.  This  action  was  brought  and  was 
considered  important,  not  so  much  as  to  the  qtiantum 
of  damages,  but  with  the  view  of  establishing  the 
right  of  the  lord  to  maintain  this  action,  and  that 
being  so,  I  think  justice  will  be  done  by  considering 
the  damages  only  in  respect  of  that  which  would  be 
within  the  ordinary  Statute  of  Limitations,  and  I  fix 
the  damages  to  which  the  plaintiff  is  entitled  at  £30. 
I  therefore  give  judgment  for  the  plaintiff  for  £30, 
w^th  costs  on  the  High  Court  scale. 


Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff,   GuaccUe^  Wadham,  k 
Bradbury y  for  Sparkee,  Pope,  A  Thomas,  Greditoo. 

SoUdtors  for  the  defendants,   Coode,  Kingdum,  i 
Cotton,  for  James  Wellington,  jun,,  Crediton. 


Apiilliw 


dtmtt  of  Apyeal. 


From  Q.  B.  Div.  \ 

(A.  L.  Smith,  Collins,  and  > 

Bomer,  L.JJ.)  ) 

In  re  BoYAL  College  of  Sttbobons  of 

Bnqland  (a.) 

Inland  revenue — Bodies  corporate  and  uninearporat^^] 
Exemption  from  duty — **  Property  appropriated  oi 
cmpliedfor  the  promotion  of  science  " — Ciutoms  <nl! 
Inland  Bevenue  Act,  1885  (48  <£;  49  Vict,  c  51}, «.  li,| 
suh'Section  3. 

By  section  11  of  the  Customs  and  Inland  Bevenm 
1885,  duty  is  imposed  upon  the  annual  value^  income,  i 
profits  of  all  property  belonging  to,  or  vested  in,  any  i 
corporate  or  unincorporated  subject  to  exempticm 
duty  in  the  case  of  *'  property  which,  or  the  iwcomt 
profits  whereof,  shall  be  legaUy  apprcpriatod  and 
.     .     .    for  the  promotion  of  educati€ni,  edenot,  or  i 
fine  arts.** 

The  College  of  Surgeons  was  a  body  corporate 
two  main  objedls — namdy,  the  promotion  of  Vu  tdgaa 
surgery,  and  the  promotion  and  encouragemait  of 
practi^  of  surgery,  including  examinations  to  qi 
for  such  practice.     The  property  of  the  college 
among  other  things,  of  genertd  offices,  an  enmt'i 
hall,  and  a  library  ;  hut  there  luxd  been  no  appropriai 
of  this  property  by  conveyance,  dedaration  of  trvd, 
otherwise,  to  the  first-named  of  the  above  objects  as 
tinguished  from  the  second.     The  fees  received  in 
of  the  examinations  constituted  a  large  part  of  the  it 
of  the  college.     The  college  had  no  school  of  imtit 
or  training  for  persons  seeking  admission  to  the  eoB* 
The  above  property  having  lien  assessed  to  the  <n 
duty  imposed  by  section  11  of  the  Act  of  1885, 

Held,  that  as  the  college  had  two  main  objects, 
such  of  its  property  as  wcu  legally  appropriated 
applied  to  the  first-named  object,  a*  distinguished 
the  second,  was  exempt  from  duty  toithin  sediom  11 
sub-section  3,  of  the  Act,  and  that  as  none  of  the 
perty  in  question  was  legally  appropriated  thertb> 
exemption  did  not  apply. 

The  words  *  *  legcUly  appropriated  "  tnean  oj 
so  as  to  create  a  legal  obligation  upon  the  part 
administrators  of  the  property  to  apply  it  in  a 
manner. 

Judgment  of  the  Divisional  Court  (46  W.  B, 
affirmed. 

Appeal  from  the  judgment  of  the  Queeo^s 
Division  (Wright  and  Channel! ,  JJ.)»   reported 
W.  B.  538. 

The  Boyal  College  of  Surgeons  petitumed  to 
discharged   from    an    assessment   znade    under 
Customs    and   Inland    Bevenue  Act,    1885,  on 
ground  that  the  college  was  an  institution  the 
whereof  was  legally  appropriated  and  ^plied  for 
promotion  of  education  and  science. 

The  petition  stated  that  the  petitioners  were  a  bo4f^ 
corporate  established  by  Boyal  Charter  in  the  j«fl! 
1800. 

(o.)  Beported  by  W.  P.  Bakby,  Esq.,  Barroter-«(»; 

Law. 
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Ck>17BT  OF  ApPSAL 


In  bb  Boyal  Colleob  of  Sitboeons  of  England. 


CoTTBT  of  Appeal. 


The  objects  of  the  petitioners'  inooipoiation   as 
ified  in  the  said  Bo^^  Charter  were  tiie  benefit  of 


n>eGifi 
the  OQ 


le  commonweal  of  this  kingdom  by  the  promotion 
of  the  art  and  scienoe  of  surgery,  and  the  due  pro- 
motion aiid  encouragement  of  the  study  and  practice 
of  the  said  art  and  science  of  surgery. 
^  Further  powers  and  privileges  had  from  time  to 
time  been  conferred  upon  the  petitioners  by  sub- 
sequent Boyal  Charters,  the  object  with  which  such 
further  powers  and  privileges  were  granted  being  in 
the  charters  expressed  to  be  more  ^ectually  to  pro- 
mote and  encourage  the  study  and  practice  of  the  art 
and  science  of  surgery. 

By  the  charter  divers  obligations  and  duties  were 
imposed  upon  the  petitioners'  corporation  for  the 
benefit  of  the  public  at  large  and  the  promotion  and 
encouragement  of  the  art  and  science  of  surgery. 

The  petitioners  were,  under  terms  imposed  by 
Government,  the  custodians  at  their  own  expense 
of  the  "Hunterian  Collection,"  which  was  national 
property. 

On  the  24th  day  of  June,  1894,  the  annual  value  or 
income  which  had  accrued  to  the  petitioners  during 
the  yearly  period  ending  on  that  date  from  re^ 
property  belonging  to  or  vested  in  them  during  such 
yearly  period  was  £7,200.  The  total  value  of  the 
petitioners'  invested  personal  estate  at  the  same  date 
was  £187,195  178.  lid.,  and  the  income  or  profits 
thereof  accrued  to  the  petitioners  during  the  said 
yearly  period  was  £5,833  5s.  7d.  (No  question  arose 
in  this  case  as  to  the  personal  estate.) 

The  whole  of  such  property,  real  and  personal,  or 
the  income  or  profits  thereof,  was  legally  appropriated 
and  applied  for  the  benefit  of  the  public  at  large  or 
for  the  promotion  of  science,  literature,  or  e<Sica- 
tion« 

The  petitioners  were  called  upon  by  the  Com- 
missioners of  Inland  Bevenue  to  deliver  an  account  in 
accordance  with  section  17  of  the  Customs  and 
and  Inland  Bevenue  Act,  1885,  and  did  deliver  such 
account,  thereby  claiming  that  all  their  property 
real  and  personal  was  entitled  to  exemption  from 
assessment  or  duty,  and  alternately  that  divers 
portions  thereof  were  entitled  to  such  exemption  as 
py  the  said  account  more  particularly  appears. 

The  petitioners  were  notwithstanding  assessed  by 
tiie  commissioners  at  £3,161,  and  required'  to  pay  as 
duty  thereon  the  sum  of  £158  Is. 

The  sum  of  £3,161  included  the  following  which  the 
petitioners  had  alternatively  claimed  to  be  entitled  to 
exemption:  The  sum  of  £300,  being  the  annual 
vahie  of  that  part  of  the  library  of  the  petitioners 
situate  within  the  premises  Kos.  40,  41,  and  42, 
liocoln's-inn-fields;  the  sum  of  £250,  being  the 
annual  value  of  the  official  residence  of  the  con- 
servator of  the  jpetitioner's  museum,  which  contained 
among  other  thmgs  the  Hunterian  Collection,  such 
residence  having,  through  other  portions  of  the 
college  premises,  internal  access  to  the  museum ;  the 
sum  of  £200,  beins  the  annual  value  of  premises  No. 
39,  lincoln's-inn-nelds,  being  another  portion  of  the 
petitioners'  library. 

Apart  from  their  claim  to  total  exemption  the 
petitioners  submitted  that  in  any  event  me  above 
property  was  entitled  to  exemption  from  duty,  being 
moperty  which,  or  the  income  or  profits  whereof,  was 
legally  appropriated  and  applied  to  the  benefit  of  the 
public  at  large  or  for  the  promotion  of  science,  litera- 
ture, or  education. 

The  petitioners  prayed  that  the  assessment  should 
be  discharged  by  reason  of  the  same  being  assessed 
upon  property  entitled  to  exemption  from  duty,  or 
that  the  amount  of  the  assessment  be  reduced  to  such 
sum  aa  the  court  might  order,  and  that  the  respon- 
dents should  be  ordered  to  repay  them  the  said  sum  of 


£158  Is.,  or  the  sum  by  which  such  duty  should  be 
reduced. 

As  regards  the  museum,  it  was  stated  in  the  college 
calendar  that  the  Hunterian  Collection,  which  formed 
the  basis  of  the  contents  of  the  museum,  was  originally 
purchased  by  the  British  Government  and  presented 
in  1799  to  the  Corporation  of  Surgeons  upon  certain 
terms,  and  was  now  in  the  possession  of  the  college, 
and  the  present  museum  was  subsequently  built,  the 
Government  contributing  towards  the  expense  thereof. 
The  official  residence  of  the  conservator  of  the  museum 
adjoined  the  museum,  and  the  conservator  was  re- 
quired to  reside  there. 

As  regards  the  library,  the  calendar  stated  that 
members  of  the  college  had  the  privilege  of  personally 
introducing  a  visitor ;  and  that  persons  not  members 
desirous  of  admission  must  make  application  in 
writing  to  the  librarian,  accompanied  by  a  letter  from 
a  fellow  or  member  recommending  that  a  ticket  be 
granted  to  the  applicant.  Tickets  of  admission, 
which  were  not  transferable,  were  granted  for  six 
months.  In  the  case  of  students  the  application 
must  be  made  on  a  form  to  be  obtained  from  the 
librarian ;  and  tickets  were  granted  to  students  on  the 
sole  condition  that  the  library  was  used  by  them  for 
such  purposes  of  study  as  they  might  be  unable  to 
pursue  without  the  aid  of  books  not  accessible  else- 
where.   These  tickets  were  granted  for  three  months. 

The  affidavits  filed  in  the  case  stated  that  the  college 
had,  shortly  after  the  Medical  Act,  1886,  was  passed, 
in  conjunction  vrith  the  Boyal  College  of  Physicians 
of  London,  instituted  examinatioDS  and  granted 
diplomas  to  the  successful  candidates  which  entitled 
them  to  practise  as  surgeons,  and  built  a  hall  on  tbe 
Thames  Embankment  where  the  examinations  were 
held,  and  where  laboratories  were  erected.  The  fees 
received  on  these  examinations  formed  a  large  part  of 
the  income  of  the  college.  The  college  had  no  school 
of  instruction  or  training  for  persons  seeking  ad- 
mission to  the  membership  of  this  college.  Professors, 
however,  delivered  lectures  in  the  theatre  of  the 
college,  to  which  the  public  were  admitted  free  of 
charge.  The  college  awarded  prizes  for  dissertations 
on  subjects  connected  vrith  the  science  of  surgery. 

The  charters  of  the  college  and  the  bye-laws  are 
sufficiently  referred  to  in  the  judgment. 

The  commissioners  allowed  exemption  in  re- 
spect of  the  museum,  and  of  that  part  of  the  pro- 
perty which  consisted  of  laboratories,  but  disallowed 
any  exemption  in  respect  of  the  library,  the  con- 
servator's official  residence,  the  general  offices  and  the 
building  used  for  examinations. 

The  Divisional  Court  allowed  exemption  in  respect 
of  the  conservator*s  residence,  but  affirmed  the 
decision  of  the  commissioners  in  respect  of  the  other 
exemptions  claimed. 

The  college  appealed. 

Sir  E,  Clarke,  Q.C.,  and  J,  R,  Paget,  for  the  appel- 
lants.— The  property  of  the  college  and  its  income  are 
legally  appropriated  and  applied  for  tbe  promotion  of 
science  within  the  meaning  of  section  11,  sub-section  3, 
of  the  Customs  and  Inland  Bevenue  Act,  1885.  The 
case  is  not  distinguishable  from  the  Commissionera  of 
Inland  Bevenue  v.  Forrest,  39  W.  B.  33,  15  App. 
Cas.  334,  where  the  property  of  the  Institution  of 
Civil  Eogineers  was  held  exempt  within  this  sub- 
section. The  word  **  exclusively"  does  not  occur  in 
section  11,  as  it  does  in  section  1  of  the  Scientific 
Societies  Act,  1843  (6  &  7  Vict.  c.  36),  upon  which  the 
case  of  Royal  College  of  Music  v.  Westminster  Vestry, 
[1898]  1 Q.  B.  809, 46  W.  B.  Dig.  126,  was  decided;  and 
the  word  **  solely  "  occurs  in  the  Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35),  Schedule  A,  r.  6,  upon  which  SuUey 
V.  Royal  College  of  Surgeons  of  Edinburgh,  19  Ct.  Sess. 
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GaB.,  4th  Ser.,  751,  was  decided  in  SootLand.  Thoagh 
part  of  the  income  of  the  colleffe  is  derived  from  ex- 
aminations, that  does  not  alter  &e  character  oithe  col- 
lege so  far  as  regards  its  corporate  property,  the  whole 
of  which  is  expended  on  purposes  covered  by  the 
charter.  The  fact  that  the  Legislature  has  by  the 
Medical  Act,  1886  (49  &  50  Vict  c.  48),  and  other 
Acts  reooffoized  the  diploma  of  the  college  as  one  test 
of  the  right  to  practise  surgery  does  not  make  the  in- 
stitution any  the  less  one  for  the  promotion  of  science. 
The  examinations  may  properly  be  described  as  tend- 
ing to  promote  the  science  of  surgery.  If  the  society  is 
incorporated  for  scientific  purposes,  then  aU  ito  pro- 
party  must  be  regarded  as  appropriated  for  the  pro- 
motion of  science.  In  Society  of  Writers  to  the  Sig^t  v. 
CommiesionerB  of  Inland  Bevenue,  14  Ot  Bess.  Oas.,  4th 
Ser.,  34,  the  Court  of  Session  in  Scotland  held  that  the 
library  of  the  Writers  to  the  Signet  did  not  come 
within  the  exemption.  But  that  library  is  used 
exclusively  by  the  members  of  the  socie^,  like  the 
library  of  the  Law  Society  in  Londou,  whereas  the 
library  of  the  College  of  Surgeons  is  open  to  any 
member  of  the  public  who  wishes  to  use  it  to  pursue 
his  sdentifio  studies.  Property  held  by  a  body 
corporate  or  unincorporate  for  the  promotion  of 
science  is  property  held  upon  tnui  for  that  purpose, 
and  is  therefore  *'  legally  appropriated  "to  it :  In  re 
Bootham  Warfi  Strays,  40  W.  B.  632,  at  p.  635,  [1892J 
2  Q.  B.  152,  at  p.  165.  The  property  m  question  is 
therefore  exempt  from  duty. 

They  also  referred  to  Incorporation  of  Tailors  in 
Glasgow  v.  Commissioners  of  Inland  Bevenue,  14  Ct. 
Sess.  Cas.,  4th  Ser.,  729,  and  to  the  charters  of  the 
college. 

Sir  Bichard  Webster,  A.O.,  and  Danckwerts,  for  the 
Crown. — To  come  within  the  exemption  the  property 
or  its  income  must  be  legally  appropriated  and 
applied  in  fact  for  the  promotion  of  science.  The 
College  of  Surgeons  has  two  objects— the  promotion 
of  the  science  of  surgery  and  the  promotion  of  the 
practice  of  surgery,  and  there  is  no  deed  or  anything 
of  that  nature  appropriating  the  property  to  the 
first  object.  The  charters  of  the  college  contain  no 
such  appropriation.  In  the  case  of  the  Institution  of 
Civil  Engineers  in  the  Court  of  Appeal  (36  W.  B.  598, 
20  Q.  B.  D.  621)  and  in  the  House  of  Lords  (39  W.  B. 
33,  15  App.  Cas.  334)  reliance  was  placed  upon  the 
charter  and  bye-laws  of  the  institution  to  show  that 
the  property  was  legally  appropriated  and  applied  for 
the  promotion  of  science,  but  there  the  institution  had 
only  one  object.  In  the  present  case  the  charters  of  the 
college  do  not  show  any  legal  appropriation  of  the 
property  in  qaestion  for  the  promotion  of  science.  If 
a  society  has  two  objects,  one  within  and  one  without 
the  exemption,  and  there  is  no  legal  obligation  to  apply 
any  of  its  property  to  oue  of  the  excepted  objects, 
then  the  prop^ty  is  wholly  witiiout  tiie  exemption. 
"  Legally  anpropriated  "  means  so  appropriated  as  to 
create  an  obligation  upon  the  part  of  its  administrators 
to  apply  it  in  a  particular  manner :  Incorporation  of 
Tailors  in  Olasgoiv  v.  Commissioners  of  Inland  Bevenue; 
In  re  Linen  and  Woollen  Drapers*  Institutian,  58  L.  T. 
Bep.  949,  36  W.  B.  Dig.  97 ;  In  re  Bootham  Ward 
Strays,  40  W.  B.  632,  at  p.  634.  Even  if  there  is 
such  an  appropriation  there  is  no  application  of  the 

Property  for  that  purpose.  Science  may  be  promoted 
y  the  education  of  surgeons,  but  the  main  object  of 
the  college,  as  shown  by  its  charters  and  bye-laws,  is 
to  regulate  admission  to  the  profession  and  to  protect 
its  meml>ers.  Since  the  time  of  Henry  8  the 
college  has  been  one  of  the  portals  through  which 
members  enter  the  profession.  The  Medical  Act,  1886, 
shows  that  there  are  privileges]  attaching  to  member- 
ship of  the  College  of  Surgeons.     As  regards  the  [ 


library,  there  is  no  legal  appropriation  of  it  for  the 
promotion  of  science.  The  college  might  turn  it  to 
any  use  it  pleased.  The  property,  therefore,  and  its 
income  are  not  exempt  from  duty. 

They  also  r^erred  to  Mayor  of  Colchester  v.  Bnohtt 
7  Q.  B.  339,  at  p.  382  Tas  to  the  powers  of  the  ooQegi 
under  the  old  charters) ;  Davies  v.  Makuna,  33  W.  L 
668,  29  Ch.  D.  596 ;  HowaHh  y.  BrearUy,  36  W.  B.  303, 
19  a  B.  D.  303. 

Paget,  in  reply. — ^Before  the  Medical  Act,  1858 
(21  &  22  Vict,  c  90),  anyone  could  practise  ai  • 
surgeon  if  he  obtained  the  bishops'  licence :  ffAlki 
V.  Jones,  26  L.  J.  Ex.  79. 

Cur,  adv.  raft. 

April  15. — ^BoMER,  L.J.,  read  the  judgment  of  ttl 
court  as  follows:  This  is  an  appeal  by  the  Bojil 
College  of  Surgeons  of  England,  and  raises  the  qM^ 
tion  whether  certain  property  of  the  ooUeffe  is  Mh» 
ject  to  duty  under  the  Customs  and  Inlana  BeiSMi 
Act,  1885.  It  is  contended  by  the  appeUants  that  tki 
property  is  exempt  from  duty  under  sub-sectun  9  ai{ 
section  11  of  the  Act,  as  being  property  which,  or  tti 
income  or  profits  whereof,  is  or  are  legally  apm 
priated  and  applied  for  the  promotion  of  acieDC&  *' 
order  to  see  whether  this  contention  is  correct  (x 
it  is  important  to  ascertain  what  is  the  main 
and  object  of  the  college.  It  was  finally  d 
by  the  House  of  Lords  in  the  case  of  Commissiomn 
Inland  Bevenue  v.  Forrest  that  if  the  main  puposa 
object  of  an  institution  be  the  promotion  of 
though  there  may  be  some  subsidiary  purj 
objects,  then  its  property,  having  to  be 
beinff  applied  for  the  purposes  of  the  iostitiitiflai 
legaUy  appropriated  and  applied  for  the  promctiaB 
science  wiuiin  the  meaning  of  these  worw  ai  sael 
the  Act,  and  is  accordingly  exempt  from  duty.  X< 
the  case  before  us  differs  essentially  from  the 
above  mentioned  of  the  Institution  of  Civil  Ei 
before  the  House  of  Lords.  That  institiitiaa 
only  one  main  object  and  purpose.  The  odlkge 
two  main  objects,  each  of  great  importance.  In 
it  would  be  difficult  to  say  which  of  the  two 
functions  imposed  on  and  discharged  by  the 
the  more  important.  Neither  can  be  ooosidezed 
merely  snbsioiary  to  the  other.  The  one  may 
shortiy  described  as  the  promotion  of  the 
surgery.  The  other  is  the  promotion  and 
ment  of  the  practice  of  surgery,  indoding  the 
motion  of  the  interests  of  those  practising  or 
to  practise  surgery  as  a  profession,  and 
including  the  examination  of  students  and  othes 
qualify  for  practice  or  honours  in  surgery  or  "  * 
subjects. 

In  order  to  establish  this  statement  as  to 
second  main  function,  we  must  shortly  rafsr  to 
of   the  more  important  facts  connected 
charters  soveming  the  college  and   the 
roles,  and   regulations   made  thereander. 
statutes  affecting,  and   duties   discharged  by, 
college.    We   do   not  think  it   necessary  fat 
purpose  to  inquire  in  detail  into  the  constitiitiQa 
or  duties  disc^iarged  by,  the   predooeason  of 
present  corporation,  though  sudi  an  inquiry 
tend   to   confirm   the  views  above  exptaw 
must,  however,  point  out  that  by  an  Act  of  18  deSi 
c.  15,  entitied,  '*  An  Act  for  making  the 
London  and  the  Barbers  of  London  two  ssparafti 
distinct  corporations,"  the  college's  immftiff** 
decessor  was  incorporated   under  the  titb  of 
master,  governors,  and  commonalty  of  the  ut 
science  of  surgeons  of  London*  and  by  sectaoa  S 
was  provided  m  substance  that  peraoas  whD~'' 
a  satisfactory  examination  held  by   that 
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tkm  should  be  at  liberty  to  praotiBe  as   sargeons. 
Ity  a  charter  of  the  22nd  of  Mi^ch,  1800,  granted  by 
Cog   (George    3,    the    last-mentioned    corporation 
wu  dedared  dissolved  and  the  present  ooUege  was 
inooiporated.    In  this  charter  we  find  the  reasons  for 
Tk  grant  stated  in  the   following  recitals:    *' And 
whoeas  it  is  of  great  consequence  to  the  common- 
veal  of  this  kingdom  that  the  art  and  science  of 
nzgery  ahonld  be  duly  promoted,  and  whereas  it 
ippeara  to  us  that  the  establishment  of  a  college  of 
nrgeoiiB  will  be  expedient  for  the  due  promotion  and 
ooooragement  of  the  study  and  practice  of  the  said 
fft  and  science "  ;  and  then  followed  the  incorpora- 
tion  of  the  college.    It  wiU  be  seen  from  the  aboye 
ndtals  that  the  college  was  estabb'shed,  not  merely 
In  the  promotion  of  the  science  of  surgery,  but  also 
for  the  enoouiagement  and  promotion  of  the  practice 
of  snnery.    It  was  also  provided  by  the  charter  that 
the  ooUege  should  exercise  and  enjoy  all  the  rights, 
liberties,  privileges,  and  possessions  of  the  dissolved 
eoiporation,  and  that  the  governing  body  of   the 
mUege  should  transact  and  ordain  afi  such  matters 
and  things  as  the  governing  body  of  the  dissolved 
eorporation  might  heretofore  have   lawfully    done, 
transacted,  or  ordained.    And  the  charter  appointed 
ixaminers  for  the  college.    It  also  provided  that  no 
penon  should  become  a  member  of  the  college  unless 
M  obtained  from  it  letters  testimonial  of  his  qualifi- 
tttions  to  practise  the  art  and  science  of  surgery.   The 
oaminers  were,  when  requested,  to  examine  all  army 
and  navy  surgeons  and  their  assistants,  and  to  be  paid 
ke§  for  doinff  so.    By  a  subsequent  diarter  of  King 
Cleoige  4,    Sated    13th    of    February,    1822,    after 
fsciting  that  it  appeared  expedient,  in  order  more 
cfiectoally  to  promote  and  encourage  the  study  and 
ttsctioe  of   the  art    and   science  of   surgery,  that 
nrther  powers  and  privileges  should  be  granted  to 
fte  college,  further   provisions  in  its  favour  were 
Hade.    By  a  charter  of  Her  Majesty,  dated  the  14th 
nf  September,  1843,  it  is  provided,  ''in  order  more 
tfectoaUy  to  promote  and  encourage  the  study  and 
fnctice  of  the  said  art  and  science  of  surgery, ''  that 
there  should  be  fellows  of  the  college,  who  were  to  be 
pointed  after  examination  by  the  examiners  of  the 
mege.    By  dause  10  of  this  charter  no  member  of 
Ihe  college  was  thenceforth  to  be  eligible  as  a  member 
ttf  the  council  of  the  college  who  was  not  a  fellow, 
and  no  feUow  was  to  be  eligible  whilst  practising 
sidwifery  or  pharmacy,  nor  unless  he  should  reside 
•nd  bond  fide  practise  his  profession  of  surgeon  within 
ive  miles  from  the  G^ertu  Post  Office  in  St.  Martin's- 
le-Grand  (this  provision  was  altered  by  clause  7  of 
fbe  charter  of  1852  and  clause  4  of  the  charter  of 
1888) ;  and  by  clause  20  all  future  examiners  were  to  be 
dected  from  the  council  or  from  the  fellows.    By  a 
suhsequent  charter  of  Her  Majesty,  dated  the  18th  of 
March,  1852,  it  was  directed  by  clause  17  that  a  board 
of  examiners  should  be  appointed  by  the  college  for  the 
yo^Mse  of  testing  the  fitness  of  persons  to  practise  in 
Bidwifery  and  of  granting  certificates  of  such  fitness ; 
ind  by  another  charter  ef  the  8th  of  September, 
1859,  after  referring  to  the  Medical  Act,  1858  (21  & 
22  Vict.  c.  90),  there  was,  in  pursuance  of  the  power 
Riven  by  section  48  of  that  Act,  granted  to  the  college 
power  to  appoint  a  board  of  examiners  to  test  the 
waeas  of  persons  to  practise  as  dentists  who  might 
be  desirous  of  being  so  examined  and  to  grant  cer- 
tificates of  such  fitness,  and  the  college  was  to  receive 
nasonable  fees  for  the  examination. 

From  the  time  of  the  above  charters  the  college 
ttmtinued  to  hold  the  examinations  thereby  directed 
or  provided  smd  to  grant  certificates  and  to  be  paid 
ifies  for  the  examinations.  In  particular  we  may 
point  out  that  from  the  passing  of  the  above- 
aentioned  Act  of   18  Geo.  2,  c.   15,  down  to  the 


incorporation  of  the  college  its  predecessor  continued 
to  hold  examinations  to  qualify  persons  for  practising 
the  profession  of  surgery,  and  from  its  incorporation 
the  college  continued  the  examinations  until  the 
Medical  Act,  1886,  hereafter  mentioned,  came  into 
operation.  Persons  who  passed  these  examinations 
became  duly  qualified  to  practise  under  and  by  virtue 
of  the  above  -  mentioned  Act  of  George  2,  which 
still  remains  in  force.  Since  the  Act  of  1886  came 
into  force  examinations  have  been  held  in  pursuance 
thereof  by  the  college  and  by  the  Royal  College  of 
Physicians,  as  hereafter  more  fully  stated.  The 
examination  by  the  college  in  midwifery  ceased  in 
1888,  but  the  examination  in  dentistry  is  still  con- 
tinued. These  examinations  by  the  college  have 
always  been  of  great  importance,  and  the  certificates 
given  to  those  who  passed  have  been  highly  valued 
in  the  surreal  profession,  and  a  large  income  has 
been  derived  by  the  college  from  the  fees  on  these 
examinations. 

The  importance  of  the  functions  discharged  and 
work  done  by  the  college,  by  its  examinations  and 
otherwise,  in  promoting  and  encouraging  the  practice 
and  profession  of  surgery  received  further  legislative 
recognition  in  the  year  1858  by  the  Medical  Act  then 
passed.  By  that  Act  was  established  a  General 
Council  of  Medical  Education  and  Registration  of  the 
United  Kingdom,  and  it  was  provided  that  one 
member  of  that  council  should  be  chosen  by  the 
college.  Numerous  powers  and  duties  were  imposed 
on  the  general  council  with  reference  to  medical 
practitioners,  and  the  registration  of  duly  qualified 
persons  thereby  provided  for.  Apart  from  persons 
practising  before  the  Ist  of  August,  1815,  only  those 
qualified  by  certain  colleges  and  bodies  set  forth  in 
Schedule  A  could  be  registered  or  obtained  the  benefit 
of  registration.  In  Schedule  A  is  included  "  fello  v 
or  member  or  licentiate  in  midwifery  of  the  Royal 
College  of  Surgeons  of  England."  Section  19 
provided  that  any  two  or  more  of  the  above  colleges 
and  bodies  might,  with  the  sanction  of  and  under  itie 
direction  of  the  general  council,  unite  or  co-operate 
in  conducting  the  examinations  required  for  qualifica- 
tions to  be  registered  under  the  Act.  Section  28 
provided  that,  if  any  of  the  said  colleges  or  bodies 
should  at  any  time  exercise  any  power  they  possessed 
by  law  of  striking  off  from  tbeir  lists  any  member, 
notice  should  be  given  to  the  general  council,  who 
might  thereupon,  if  they  saw  fit,  strike  off  the  name 
of  such  member  from  the  register  as  a  person 
qualified  by  being  such  member,  subject  to  a  proviso 
that  no  person  should  be  erased  from  the  register 
on  the  ground  of  his  having  adopted  any  theory  of 
medicine  or  surgery.  By  section  31  every  registered 
person  was  to  be  entitled,  according  to  his  qualification, 
to  practise  medicine  or  surgery,  or  medicine  and 
surgery,  as  the  case  might  be,  with  certain  privileges 
therein  mentioned,  including  the  right  to  recover  nis 
charges  in  a  court  of  law.  And  by  section  32  it  was 
provided  that  no  unregistered  practitioner  should  be 
entitled  to  recover  his  charges  in  a  court  of  law.  By 
the  Act  various  other  provisions  were  made  in  favour 
of  registered  practitioners.  This  Act,  with  certain 
amendments,  has  since  continued  in  force.  By  the 
Medical  Act,  1886  (49  &  50  Vict.  c.  48),  certain 
alterations  were  made  in  the  general  council,  but  the 
college  had  still  the  right  to  choose  one  member  of  it, 
and  section  3,  sub-section  1  (6),  provided  that  an 
examination  qualifying  for  registration  might  be  held 
by  any  combination  of  two  or  more  medical  corpora- 
tions in  the  same  part  of  the  United  Kingdom  who 
might  agree  to  hold  a  joint  examination  in  medicine, 
surgery,  and  midwifery,  and  of  whom  one  at  lea^t 
should  be  capable  of  granting  a  diploma  conferring 
the  right  of  registration  in  respect  of  medieino,  au  1 
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one  at  least  should  be  capable  of  grantmg  saob  diploma 
in  respect  of  snrgery. 

Shortly  after  this  Act,  and  in  pnrsnance  of  the 
above  statutory  provisions,  the  College  of  Surgeons 
and  the  Boyal  College  of  Physicians  agreed  to  nold, 
and  have  since  held,  such  a  joint  examination  as  that 
above  mentioned,  and  for  the  purpose  of  such  joint 
examination  those  two  bodies  have  taken  a  lease  of 
certain  land  and  erected  thereon  a  hall  in  which  the 
examination  is  held ;  and  it  is  in  respect  of  the  college's 
property  in  this  hall,  so  far  as  used  for  the  purpose  of 
theexamination,amongst  other  properties  of  tnecollege, 
that  this  appeal  is  brought.  The  college  has  further 
duly  recog^zed  and  carried  out  its  duties  connected 
with  the  practice  and  profession  of  surgery  by  its  bye- 
laws  and  rules,  many  of  which  are  devoted  to  the 
maintenance  of  a  high  standard  of  honour  in  that 
profession.  We  may  refer  by  way  of  example  to 
section  14,  sub-section  1,  of  the  bye-laws  as  to  the 
examinations  and  qualifications  necessary  for  member- 
ship of  the  college,  and  to  sub-section  4  as  to  the 
decuaration  required  of  every  person  on  his  admission 
a  member  of  the  college  that  he  will  demean 


as 


himself  honourably  in  the  practice  of  his  profession. 
See  also  section  16  of  the  bye-laws,  providing  that  no 
fellow  or  member  of  the  college  should  publicly 
profess  or  advertise  a  secret  method  or  process  of  cure 
relating  to  his  practice  as  a  surgeon,*  or  advertise  or 
publish  any  matter  or  thing  prejudicieJ  to  the  interest 
or  derogatory  to  the  honour  of  the  college  or 
disgraceful  to  the  profession  of  surgery,  under  penalty 
of  removal  from  being  a  fellow  or  member  of  the 
college.  Such  removal  would,  of  course,  have  very 
serious  results  on  the  person  removed  in  his  practice, 
especially  having  rega^  to  the  provisions  of  tiie  Act 
of  1858.  Section  20  of  the  bye-laws  may  also  be 
referred  to  as  showing  the  dose  connection  between 
the  college  and  the  profession.  Sub-section  1  provides 
for  the  council  annually  publishing  a  list  of  all 
hospitals  and  schools  of  surgery  and  medicine  whose 
certificates  of  the  prof  essional  education  of  candidates 
for  the  fellowship  would  be  received  by  the  college. 
Sub-section  3  provides  for  the  council  making  or 
altering  rules  respecting  the  professional  education 
of  candidates  for  the  fellowship;  and  sub-section  4 
gives  the  subjects  for  the  professional  examinations 
for  the  fellowship.  Lastiy,  tiie  diplomas  issued  by 
the  college  to  persons  satisfactorily  passing  the 
examinations  for  surgery  and  dentistiry  respectively 
testify  under  the  college  seal  that  those  persons  are 
qualified  to  practise  surgery  and  dental  surgery. 

We  think  that  the  above  facts  amply  show  the  dnal 
nature  of  the  object  and  purpose  of  the  college  as 
above  stated  by  us.  Now,  so  far  as  concerns  pro- 
perty which  may  be  leg^y  appropriated  and  ap^ed 
to  what  we  have  called  the  secona  main  function  of 
the  college,  as  distinguished  from  its  other  function 
of  the  promotion  of  me  science  of  surgery,  it  appears 
to  us  clear  that  such  property  would  not  come  within 
any  of  the  exemptions  from  duty  mentioned  in 
section  11  of  the  Customs  and  Inland  Bevenue  Act, 
1885.  It  is  equally  clear  that  property  which  may 
be  legally  appropriated  and  applied  by  the  ooUege 
for  the  promotion  of  the  science  of  surgery  is  exempt 
from  duty.  But  a  question  arises  as  to  property  of 
the  college  which  is  not  legally  appropriated  and 
applied  to  one  of  the  two  main  functions  of  the 
college  as  distinguished  from  the  other.  Of  course  in  I 
a  case  like  that  of  the  Institution  of  Civil  Engineers 
(Commiasionera  of  Inland  Revenue  y.  Forrest)  no  such 


*  The  lord  justice  was  reading  from  the  bye-laws 
in  force  in  1894,  when  the  assesBment  was  made  upon 
the  property  of  the  college.  This  bye-law  was  altwed 
in  1896. 


question  could  arise.  Where  an  institution  has  ooly 
one  main  object  and  purpose,  any  property  belongiDg 
to  and  prox>erly  dealt  with  by  the  institution  nmit  d 
necessi^  **  be  legally  appropriated  and  applied'*  for 
that  object  and  purpose,  as  was  pointed  out  by  the 
House  of  Lords.  But  in  a  case  like  the  prannt, 
where  the  institution  has  two  main  objects,  diffi- 
culty may  arise  both  under  the  word  '*  applied  ** 
and  under  the  words  '*  legally  appropriated." 
The  difficulty  under  the  word  "applied"  voald 
be  merely  one  of  fact — ^that  is  to  eay,  the 
difficulty  of  determiniog  to  which  of  the  two  objeeii 
the  property  or  its  income  was  in  fact  being  applied. 
But  the  words  '*  legally  appropriated  "  raise  a  ques- 
tion as  to  their  meaning  when  used  in  section  11. 
They  dearly  mean  something  more  than  '*  a^ilied." 
Ana  on  the  construction  of  fie  section  we  agree  vith 
the  view  expressed  in  the  case  of  The  Incorporatiim  of 
Tailora  in  Glasgow  v.  Commisaioners  of  Inland  Bevame^ 
and  in  the  other  authorities  cited  to  the  same  effect, 
that  the  words  mean  that  the  property  or  its  income 
is  so  appropriated  as  to  create  a  legal  obligation  upon 
the  part  of  its  administrators  to  apply  it  in  apaitieolsr 
manner.  Now,  there  has  been  no  legal  appropdation 
in  the  above  sense  of  any  of  the  properties  the  snbtect 
of  the  present  appeal,  or  of  their  incomes,  to  the  m 
main  object  of  the  coUege  as  distin^^oished  from  tba 
second  main  object.  As  above  pointed  out,  eeeiof 
that  the  coUe^  has  two  functions,  there  can  he  no 
legal  appropriation  to  one  as  distingoished  from  the 
other  merely  from  the  fact  that  the  oollege  owns  tbe 
properties ;  and  there  has  been  no  appropriation  hf 
the  college  by  conveyance,  declaratum  of  trust,  or 
otherwise.  So  that  the  college  is  nnder  no  legii 
obligation  either  to  apply  any  of  such  propecties  or 
their  incomes  to  the  first  main  function  of  the  odQ^ 
or  not  to  apply  them  to  its  second  main  function.  So 
that  tiiere  nas  been  no  legal  appropriation  for  a  pur- 
pose exempting  from  duty. 

But  beyond  this  we  a^ree  with  oar  brothers  Wright 
and  Channell  in  the  view  they  took  that  no  pro- 
perty the  subject  of  this  appeal,  or  its  income,  ii 
being  even  applied  so  as  to  exempt  it  from  duty.  For 
example,  the  £681  income  derived  from  pertooil 
estate  is  applied  for  the  general  purpoees  of  the 
college,  and  not  separately  for  the  purpose  of  the 
promotion  of  science ;  and  the  corpus  of  that  posonal 
estate  is  of  course  not  applied  for  the  last-mentioned 
purpose.  Similar  remarks  apply  to  Nos.  37  and  4i« 
Lincoln's  -  inn  -  fields,  and  tiie  income  derived 
therefrom.  As  to  the  part  of  the  examinatioa  hafl 
made  subject  to  du^,  that  is  applied  for  the  seoond 
rather  than  for  the  firat  main  purpose  of  the  ooDefe. 
The  offices  at  Nos.  40,  41,  and  42,  lancohi's-inn-fieldi. 
which  have  been  made  liable  to  dnty,  are  not  appfied, 
in  our  opinion,  for  the  promotion  of  the  scieDee  d 
surgery.  We  feel  more  doubt  as  to  the  libraries,  M 
on  the  whole  we  think  that  they  are  not  so  ^iphad  ai 
to  exempt  them  from  dnty.  They  appear  to  ns,  on 
the  whole,  to  be  like  the  case  dted  of  the  librKT  o( 
the  Society  of  Writers  to  the  Signet  (14  CL  Sess.  Otf. 
4th  Ser.  34),  which  was  held  by  the  Court  of  Sesra 
in  Scotiand  not  to  be  exempt.  The  appeal  thenlDn 
must  be  dismissed  with  costs. 

Appeal  diamiased. 

Solicitors  for  the  college,  Wilde,  Moore,  Jb  Wigdm. 

Solicitor  for  the  Crown,  Soliciior  of  Inland  Bewe^ut, 
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Chan.  IHy.  )  a     n  m 

North.  J.  j  ^P^  21. 

In  re  Lahdob  (A  Solioitob).  (a.) 

SciicUor — Costs — Taxation — Refusal  to  deliver  hill    of 
costs — Disclaimer  of  right  to  coats — Common  order  to  tax. 

A  dient  obtained  the  comrnon  order  for  delivery  of  a 
hiU  of  costs  and  taxation  against  his  solicitor,  who  had 
rtodved  the  loan  of  money  from  him.  No  hill  was 
delivered,  and  the  client  moved  for  leave  to  issue  a  writ 
of  attachment.  The  solicitor,  in  defence,  said  he  made 
so  daim  for  costs,  and  that  such  a  claim,  if  made,  was 
itahxte-harred. 

Held,  that,  if  tJie  solicitornuide  a  further  affidavit  that 
he  had  not  heen  yaidfcr  work  done,  and  refused  to  claim 
costs  for  such  work  and  abandoned  any  right  to  receive 
costs  therefor,  no  hill  of  costs  could  be  demanded. 

In  this  case  it  appeared  that  Bobert  Landor  had 
•oted  as  solicitor  for  James  Moxon  OTer  a  period  of 
forty  years  and  had  been  in  the  habit  of  sending  in 
his  biU  for  professional  services  at  stated  intervals  np 
to  Kovemb^,  1889,  when  his  last  bill  was  delivered. 
Since  that  date  Landor  had  acted  as  solicitor  for 
Moxon  on  several  occasions,  and  especially  on  the  sale 
of  some  freehold  properties  in  1892,  but  he  had  sent 
in  no  bill  of  costs. 

In  the  year  1891  his  client  Moxon  had  lent  Landor 
tbe  snm  of  £400,  and  this  loan  had  never  been  repaid. 
Moxon  made  repeated  applications  to  Landor  for  the 
bill  of  costs  due  after  1889,  bat  no  snch  bill  was  ever 
ddivered. 

On  the  23rd  of  December,  1898,  Moxon  obtained 
the  common  order  for  delivery  of  a  bill  of  costs  and 
taxation  against  the  solicitor,  but  no  bill  was 
delivered  within  the  stated  period  and  Moxon  now 
moved  for  leave  to  issue  a  writ  of  attachment. 

On  the  22nd  of  February,  1899,  Bobert  Landor 
made  an  affidavit  in  which  he  said :  **  I  fully  intended 
to  make  out  an  account  of  my  professionsJ  charges, 
bat  find  that  owing  to  the  long  lapse  of  time  since  I 
acted  for  the  applicant  it  is  impossible  for  me  now  to 
make  out  a  satisfactory  bill  of  costs,  ^s  I  am  in- 
formed and  believe,  counsel  on  my  behalf  and  also 
my  solicitors  have  already  repeatedly  disclaimed  all 
daim  to  any  bill  of  costs,  but  the  applicant  refuses 
to  accept  a  disclaimer  by  counsel  or  solicitors  as  suffi- 
cient and  requires  me  to  state  on  oath,  as  I  now  do, 
that  I  make  no  claim  for  any  costs  against  the  appli- 
cant. In  fact  my  claim  was  wholly  statute-barred 
sod  but  for  the  applicant's  submission  to  pay  I  could 
not  have  made  any  claim,  and  I  have  detennined  to 
make  no  claim." 

F,  Whinney,  for  the  motion,  said  that  the  respondent 
was  bound  to  deliver  his  bill  of  costs  and  his  cash 
account.  He  could  not  get  out  of  his  liability  by 
abandoning  his  claim  for  costs.  His  disclaimer  onlv 
means  that  he  has  paid  himself  out  of  the  client  s 
money  in  his  hands  and  he  must  give  an  account  of 
the  balance. 

Ashion  Cross,  for  the  solicitor,  said  that  he  dis- 
claimed all  right  whatever  to  the  costs  by  way  of  set- 
off or  otherwise,  and  refused  to  send  in  a  bill.  He 
eould  not  be  compelled  to  deliver  a  bill  of  costs  when 
he  claimed  none,  and  he  could  not  be  compelled  to 
daim  costs  for  t^e  sake  of  being  made  to  give  credit 
for  cash  received. 

Whinney  replied. 

(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister- 

at-Law. 


NOBTH,  J.,  A  solicitor  cannot  get  out  of  delivering 
his  bill  by  paying  his  costs  out  of  money  belonging 
to  the  client  in  his  hands  and  then  saying  that  no 
costs  are  due  to  him  from  his  client.  The  defence, 
however,  goes  much  further  than  that,  and  than  the 
affidavit.  It  admits  that  he  did  work  for  which  he 
might  have  claimed,  and  that  he  has  not  been  paid  on 
account  of  this  work,  and  refuses  to  send  in  a  bill  of 
costs  now.  His  right  to  receive  costs  on  account  of  this 
has  been  abandoned,  and  the  sum  in  his  hands  ought  to 
be  paid  over  without  any  deduction.  The  soucitor 
may,  however,  make  a  furtiier  affidavit  that  he  has  not 
been  paid  anything  on  account  of  work  done  since  the 
last  settled  accoimt,  and  that  he  refuses  to  make  any 
claim  for  such  work,  and  abandons  the  right  to  receive 
costs  in  respect  thereof.  It  is  now  suggested  that, 
even  after  such  an  affidavit  has  been  made,  a  cash 
account  is  required,  because  otherwise  he  would  escape 
the  summary  jurisdiction  of  the  court.  I  don't  think 
this  is  so  if  a  proper  application  were  made,  but  I  do 
not  think  the  common  order  to  tax  involves  an  account 
of  aU  monetary  transactions  between  the  solicitor  and 
his  client  independently  of  oosts  due  from  the  client. 
I  think  after  an  affidavit  of  tiiat  kind  has  been  made 
I  cannot  require  a  bill  of  costs.  If,  therefore,  such  an 
affidavit  is  made,  I  shall  make  no  order  except  that 
the  solicitor  is  to  pay  the  oosts  of  this  action. 

Solidtors,  A,  8.  C.  Doyle,  for  J.  G.  Moxon,  Hanley; 
Mills,  Curry,  A  Qaskdl. 


fe^j:)  April  18.  19.  28. 

NiOHOLL  v.  Ubban  Distbigt  Council  of  Eppiwg.  (a.) 

Local  government — Public  health — Power  to  require 
suffi^ent  water-closet  to  be  provided  in  place  of  a  privy 
—Injunction— Public  Health  Act,  1875  (38  (fc  39  Vict, 
c.  bb),  ss.  35,  36,  268. 

Section  36  of  the  Public  Health  Act,  iS16— which 
empowers  a  local  authority  to  give  notice  requiring  the 
oumer  of  a  Jiouse  to  provide  a  sufficient  tuater-doset, 
earth-closet,  or  privy,  and  an  ashpit,  or  either  of  them, 
and,  in  case  of  non-compliance,  empowers  the  local 
authority  to  do  the  necessary  works  and  recover  the 
expenses— does  authorize  the  local  authority  to  order  a 
sufficient  water-doset  to  be  provided  in  pkice  of  a  privy, 
where  the  existing  accommodation  is  insufficient. 

Motion. 

This  was  a  motion  by  the  plaintiff  asking  for  an 
injunction  to  restrain  tiie  defendants  from  entering 
upon  certain  premises  belonging  to  him,  and  from 
interfering  vrith,  pulling  down,  or  converting  the 
privies  attached  to  the  said  premises  into  water- 
closets,  and  from  diggiog  into,  excavating,  or  other- 
wise interfering  with  the  said  premises. 

The  plaintiff  was  the  owner  of  four  cottages  at 
Epping,  in  Essex,  rented  at  £3  15s.  or  £4  per  annum. 
Each  of  the  cottages  had  a  privy  attached  to  it. 

The  defeudants  were  the  urban  district  council  for 
the  Urban  District  of  Epping,  in  the  county  of 
Essex. 

On  the  25th  of  May,  1898,  the  district  inspector  of 
nuisances  reported  to  the  defendants  that  the  said 
houses  were  without  a  sufficient  water-closet,  earth- 
closet,  or  privy,  and  that  a  sufficient  water-closet 
ought  to  be  provided. 

It  appeared  that  each  house  was  considered 
separately  by  the  inspector,  and  that  in  respect  of 
eaioh  house  he  came  to  the  conclusion  that  the  existing 

(a.)  Beported  by  Paxji<  Stbioklaud,  Esq.,  Barrister 

at-Law. 


466 


THE  WEEKLY  REPORTER.        iifcy>6,i«.]    VoL  Xlyil 


High  Coitbt. 


NiOHOLL  V.  TJbBAN  DI8TBIOT  COTTHOIL  OF  EPFHrG. 


HlQH  OOUKC. 


aooommodatioii  was  inflofficient,    and  ought    to  be 
replaced  by  a  snffioient  water-closet. 

On  the  same  day  each  report  was  read  at  a  meetinff 
of  the  district  council ;  the  inspector  was  present  and 
was  consulted  as  to  each  report. 

Thereupon  the  defendant  council  caused  notices  to 
be  served  on  the  plaintiff  in  tiie  following  form :  Take 
notice  that  the  Urban  District  Council  of  Epping,  in  the 
county  of  Essex,  being  satisfied  on  the  report  of  ^eir 
inspector  of  nuisances,  dated  25th  day  of  May,  1896, 
that  the  house  above  described  is  without  a  sufficient 
water-closet,  earth-closet,  or  privy,  hereby  require 
you  in  pursuance  of  the  provisions  of  the  PabUc  Health 
Act,  1875,  to  provide  for  the  said  house  within  the 
space  of  six  weeks  from  service  unon  you  of  this 
notice  a  sufficient  water-closet.  If  the  above  notice 
is  not  complied  with  within  the  time  aforesaid,  the 
Urban  District  Council  of  Epping  may,  at  the  ex- 
piration of  such  time,  do  the  work  required  to  be 
done  and  recover  the  expense  incurred  in  so  doing  in 
the  manner  provided  by  the  said  Act. 

After  some  correspondence  the  defendants  gave  the 
plaintiff  notice  that  they  intended  themselves  to  do 
the  work  necessary  for  replacing  the  privies  by  water- 
closets.  The  plaintiff  broaght  this  action  to  restrain 
the  defendants  from  acting  on  such  notice. 

The  Public  Health  Act,  1875,  provides :  Section  35. 
'*  It  shall  not  be  lawful  newly  to  erect  any  house,  or  to 
rebuild  any  house  pulled  down  to  or  below  the 
ground-floor,  without  a  sufficient  water-closet,  earth- 
closet,  or  privy,  and  an  ashpit  furnished  with  proper 
doors  and  coverings.  .  .  .  Section  36.  If  a  house 
within  the  district  of  a  local  authority  appears  to  such 
authority  by  the  report  of  their  surveyor  or  inspector 
of  nuisances  to  be  without  a  sufficient  water-closet, 
earth-closet,  or  privy,  and  an  ashpit  furnished  with 
proper  doors  and  coverings,  the  local  authority  shall, 
by  written  notice,  require  the  owner  or  occupier  of 
the  house,  within  a  reasonable  time  therein  specified, 
to  provide  a  sufficient  water-closet,  earth-closet,  or 
privy  and  an  ashpit  furnished  as  aforesaid,  or  either 
of  them,  as  the  case  may  require.  If  such  notice  is 
not  complied  with,  the  local  authority  may,  at  the 
expiration  of  the  time  specified  in  the  notice,  do  the 
work  thereby  required  to  be  done,  and  may  recover 
in  a  summary  manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing.     .     •     ." 

Section  268. — Where  any  person  deems  himself 
aggrieved  by  the  decLsion  of  tiie  local  authority  in 
any  case  in  which  the  local  authority  are  empowered 
to  recover  in  a  summary  manner  any  expenses  incurred 
by  them,  or  to  declare  such  expenses  to  be  private 
improvement  expenses,  he  may,  within  twenty-one 
days  after  notice  of  sndi  decision,  address  a  memorial 
to  the  Local  Government  Board,  stating  the  grounds 
of  his  complaint,  and  shaU  deliver  a  copy  tiiiereof  to 
the  local  authority;  the  Local  Government  Board 
may  make  such  order  in  the  matter  as  to  the  said 
board  may  seem  equitable,  and  the  order  so  made 
shall  be  bmding  and  conclusive  on  all  parties.  Any 
proceedings  that  may  have  been  commenced  for  the 
recovery  of  such  expenses  by  the  local  authority  shall, 
on  the  delivery  to  them  of  such  copy  as  aforesaid, 
be  stayed ;  and  the  Local  Government  Board  may,  if 
it  thinks  fit,  by  its  order,  direct  the  local  authority  to 
pay  to  the  person  so  proceeded  against  such  sum  as 
the  said  hoaid  may  consider  to  be  a  just  compensa- 
tion for  the  loss,  damage,  or  grievance  thereby 
sustained  by  him. 

Upjohn,  Q.C,  and  Siokea,  for  the  plaintiff. — ^The 
plaintiff  is  willing  to  make  the  privies  sufficient. 
Under  the  Public  Health  Act  he  has  an  option  as  to  the 
nature  of  the  accommodation,  and  as  long  as  it  is  suffi- 
cient the  local  authority  has  nothing  to  do  with  the 


nature  of  the  accommodation.  The  only  power  of 
the  defendants  was  to  require  the  acoommodstion  to 
be  made  sufficient,  but  not  to  compel  him  to  profide 
a  sufficient  water-closet. 

They  referred  to  the  Public  Health  Act,  1875,  as. 
35,  36,  37,  38,  40,  41 ;  Metropolis  Local  Munge- 
ment  Act,  1855  (t8  ft  19  Vict.  c.  120),  s.  81;  JBor- 
neU  V.  Laskey,  68  L.  J.  Q.  B.  55 ;  TinkUr  v.  Waadi- 
worth  Board  of  Works,  6  W.  B.  390,  27  L.  J.  GL  342, 
2  De  G.  &  J.  261 ;  8t,  Luke*8  Vestry  v.  Levrit,  10 
W.  B.  249,  1  B.  &  S.  865. 

M<icmorran,  Q»C.,  and  Parkyn,  for  the  defend- 
ants, relied  on  the  statutory  rights  of  tlie 
district  board  under  the  Public  Health  Act,  1875, 
s.  36.  No  particular  kind  of  water-closet  was  insisfead 
upon,  but  only,  in  the  words  of  the  section,  "  a  suffi- 
cient water-closet.*'  The  plaintiff  has  mistaken  Iub 
remedy.  He  must  either  comply  with  the  order  of 
the  local  authority,  and  erect  suitable  water-clocstB, 
or  he  must  permit  the  local  authority  to  ereot  them, 
and  then  when  called  upon  to  pay,  appeal  to  tii« 
Local  Government  Board  under  the  Public  Hsilth 
Act,  1875,  8.  268.  The  question  of  sufficiency  is  not 
one  for  the  court  to  consider. 

They  referred  to  8t.  Luk^s  Vestry  v.  Lems ;  TinkUr 
Y.Wandsworth  Board  of  Works;  Wood  v.  Widnes  Ccr- 
poration,  46  W.  B.  293,  [1898]  1  Q.  B.  463 ;  BoiMuon 
V.  Sunderland  Corporation,  62  J.  P.  216,  46  W.  B. 
Dig.  103 ;  Whitaker  v.  Derby  Urban  Sanitary  Authority, 
55  L.  J.  M.  0.  8,  34  W.  B.  Dig.  8. 

Ufjohn,  Q.C.,  replied. 

April    28. — STiBLma,    J.,    in    giving  judgment, 
after  stating  the  facts  and  refetring  to  the  notkm 
served  on  the  plaintiff,  said :  This  action  was  hroogfat 
to  restrain  the  defendants    from  acting   on   these 
notices.    It  was  admitted  that  the  plaintiff  could  not 
in  this  court  impeach  the  report  of  the  inspector ;  tnd 
that,  if  the  plaintiff  had  any  g^und  of  oomplaini  in 
respect  of  it,  his  course  was  to  appeal  to  the  Locil 
Government  Board  under  section  268  of  thePablic 
Health  Act  of  1875.    Upon  the  hearing  of  the  motion 
two  objections  were  raised  to  the  proceedings  of  the 
defendants.      First,  that  the  locu  authority  were 
acting  in  pursuance  of  a  general  scheme  to  introdoce 
water-closets  in  the  place  of  privies  without  exerdsing 
a  discretion  as  to  the  exigencies  of  each  particolar 
case,  as  required  by  the  statute.     This  was  rightly 
abandoned  in  the  coarse  of   the   azgoment.     Tie 
second  objection,  and  that  chiefly  relied  upon  bj  the 
plaintiff,  was  that  the  defendants  had  no  aothonty  to 
require  die  plaintiff  to  provide  a  sufficient  water-ijoset 
in  place  of  a  privy.  The  determination  of  the  question 
thus  raised turnsupon  a  few  words  in  the  Public  Health 
Act,  1875,  ss.  35, 36.   [His  lordship  read  the  sections.] 
It  was  quite  clear  that   the   Legialatore   had  not 
prohibited  the  erection  of  privies.    The  question  was 
whether  the  local  authority,  having  found  an  existing 
privy  to  be  insufficient,  had  power  to  require  the 
owner  to  provide  a  sufficient  water-closet,  sobject,  ol 
course,  to  a  right  of  appeal  to  the  Looal  Govemnant 
Board  similar  to  that  which  admittedly  existed  as  to 
the  sufficiency  of  the  existing  acoommodation.    The 
material  words  in  section  36  were  '*  or  either  of  them,  es 
the  case  may  require."    The  plaintiff  contended  that 
these  words  related  merely  to  "  privy  and  an  ashpit " ; 
the  defendants  contended,  on  the  other  hand,  thattiifij 
related  to  the  three  classes  of  accommodation,  ''water- 
closet,  earth-doset,  or  privy  and  an  ashpit."    In  my 
opinion  the  words  "  or  either  of  them,  as  the  case  may 
require,"  read  in  their  natural  sense,  hare  not  tiie 
narrow   meaning   contended    for   by    the   plaintKf. 
There  is   no   decision  precisely  in  point  iqKm  tki 
Public  H<^alth  Act,  1875.    Wood  v.  Widnes  Ovrpordio* 
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relecred  to  a  difEerent  point;  for  there  the  local 
authority  gave  notices  preeoribuig  the  particular  form 
of  doset  to  be  adopted ;  and  the  expreBsions  which 
occQired  in  the  judgments  of  the  learned  judges  seem 
to  he  directed  to  the  question  before  them  and  not  to 
that  which  I  have  now  to  decide.  Beference  has 
been  made,  howcTer,  to  decisions  on  the  provisions  of 
the  Metropolis  Management  Act,  1855,  s.  81.  In 
Tinkler  ▼.  Metropolitan  Board  of  Works,  2  De  G.  &  J. 
261,  Knight  Bruce,  L.J.,  expressed  an  opinion  that 
the  provisions  of  that  Act  did  not  constitute  the 
local  authority  the  judges  of  what  ought  to  be 
required  to  be  provided  in  the  place  of  defective 
ftxistJng  accommodation.  Turner,  L.J.,  expressed  no 
opimon  as  to  this,  but  gave  his  decision  on  the 
ground  that  the  lo<»l  authority  was  acting  in  pur- 
soanoe  of  a  general  scheme.  In  Vestry  of  St.  Luke*s 
V.  Leans,  the  question  came  before  the  Gourt  of 
Queen's  Bench,  consisting  of  Gockburn,  G.  J.,  Wight- 
man  and  Grompton,  J«f.  They  unanimously  held 
that  the  local  authority  had  the  power  claimed,  but 
each  relied  on  the  frame  of  the  latter  portion  of  the 
clause  in  the  Act  under  consideration,  which  diffored 
from  that  which  I  have  now  to  consider.  TheGhief  Jus- 
tice, however,  pointed  out  reasons  why  the  Legislature 
might  have  thought  right  to  entrust  such  a  power  to 
the  local  authority.  The  abuse  of  such  a  power  was 
guarded  against  by  the  right  of  appeal  to  the  Local 
Government  Board.  It  was  said  that  on  the  view  of 
the  law  contended  for  by  the  defendants,  an  owner 
having  provided  accommodation  in  accordance  with 
section  35  might  within  a  year  or  other  short  time  be 
compelled  under  section  36  to  provide  accommodation 
of  a  different  kind.  That,  however,  could  only  happen 
on  the  occurrence  of  two  events— (1)  That  the  accom- 
modation provided  proved  insufficient ;  and  (2)  that 
the  droumstanoes  of  the  particular  case  required 
another  hand  of  accommodation ;  and  on  both  those 
points  the  owners  would  have  a  right  of  appeal. 
Although  the  language  of  the  Public  Health  Act, 
1875,  differs  from  that  of  the  Metropolis  Manage- 
ment Act,  1855,  yet  imder  section  36  of  the  former 
Act,  if  the  notice  was  not  complied  with,  the  local 
authority  might  do  the  work  thereby  required  to  be 
done ;  so  that  even  if  the  notice  followed  the  exact 
terms  of  the  Act,  the  discretion  as  to  the  precise  work 
to  he  executed  would  ultimately  rest  with  the 
authority.  On  the  whole,  although  the  enactment  is 
not  so  dear  as  that  in  the  Metropolis  Management 
Act,  1855, 1  think  that  the  language  is  sufficient  to 
confer  the  power  claimed  by  the  defendants,  and  that 
the  motion  consequently  faUs. 

SoHcitorB  for  the  plaintiff,  Poumall  &  Co.,  for  R,  2>. 
TroUeTf  Epping. 

Solicitors  for  the  defendants,  Robbins,  Billing,  & 
Co,,  for  O,  J,  Creed,  Epping. 


S^Tj.]  March28;Aprail. 

T1ES8BN  V.  Hendebson  akd  Others,  (a.) 

Cwnpany — Reconstruction  scheme — Special  resolution — 
Notice  of  meeting  —  Sufficiency  —  Non- disclosure  of 
interest  of  directors—  Underwriting — Injunction* 

In  a  notice  convening  an  extraordinary  general  meeting 
for  the  discussion  of  the  reconstruction  of  a  company  by 
the  sale  of  the  undertaking  to  another  company,  it  loas 
stated,  inter  alia,  that  the  full  issue  of  debentures  had 

been  guaranteed  by  a  third  company. 

— ■      ■  ■ 

(a.)  Reported  by  W.  H.  Dbapeb,  Esq.,  Barristei- 

at-Law« 


By  another  notice,  convening  a  second  extraotdinary 
general  meeting,  the  proposal  to  adopt  the  said  recon- 
struction schema  was  made  conditional  upon  the  non- 
acceptance  of  an  alternative  scheme.  Neither  notice 
disdosed  the  fact  that  the  directors  of  the  selling  company 
were  directors  of  or  largely  interested  in  the  guaranteeing 
company.  The  resolutions  as  to  the  said  reconstruction 
scheme  were  passed  and  confirmed. 

Held,  thai  Hie  notices  did  not  sufficiently  disclose  the 
interests  of  the  defendant  directors,  and  thai  therefore  the 
resolutions  were  not  binding  upon  shareholders  absent 
from  the  meeting  (Kaye  v.  &oydon  Tramways  Go.,  46 
W.  R.  406,  [1898]  1  Gh.  358,  discussed  and  foUowed)  ; 
bui  that  all  the  shareholders  had  been  sufficiently  informed 
of  the  conditional  proposal  announced  in  the  second  notice. 

Alexander  v.  Smipson,  38  W*  R.  161,  43  Oh.  D.  139, 
distinguished. 

Motion  made  b^  a  shareholder  of  the  Violet  Gon- 
solidated  Gold  Mming  Go.,  suing  on  behalf  of  him- 
self and  the  other  shareholders,  against  the  directors 
and  liquidator  of  the  company,  asking  for  an  interim 
injunction  to  restrain  the  defendants  from  carrying 
into  effect  or  acting  upon  certain  resolutions  passed 
at  two  extraordinary  general  meetings  of  the  com- 
pany. 

On  the  7th  of  February,  1899,  a  notice  was  sent 
out  to  the  shareholders  of  the  company  stating  that 
an  extraordinary  general  meeting  would  be  held 
on  the  16th  of  February  for  the  purpose  of  consider- 
ing and,  if  thought  fit,  passing  certain  resolutions 
which  were  set  out  in  the  notice  as  to  the  winding- 
up  and  reconstruction  of  the  company,  and  the 
approval  of  a  draft  agreement  between  iSie  company 
ana  its  liquidator  of  the  one  part  and  a  new  com- 
pany about  to  be  formed  of  the  other  part.  A  circular 
which  accompanied  the  notice  set  out  the  nature  of 
the  scheme  for  reconstruction,  stating  that ''  the  full 
issue  of  debentures  has  been  guaranteed  by  the 
Henderson's  Transvaal  Estates  (Limited),  so  as  to 
secure  the  necessary  amount  for  paying  off  the 
mortgage  and  for  carrying  on  the  wo»  of  the 
company."  It  having  been  mentioned  that,  out  of 
the  500,000  proposed  Siares,  100,000  would  be  '*  kept 
in  reserve,"  the  circular  fiirther  stated  that  **  a  call 
on  shares  is  reserved  as  to  50,000  for  the  managers 
and  issuing  company,  and  as  to  the  remaining  50,000 
for  the  guarantors";  and  it  was  further  proposed 
"  that  the  board  of  the  company  should  consist  of 
Messrs.  Henderson,  Bichards,  Sdilesinger,  and  Van 
Byn,  and  the  Hon.  Ghandos  Stanhope,  as  represent- 
ing the  Gonsolidated  Qold  Fields "  (to  which  com- 
pany it  was  proposed  to  entrust  the  management  of 
the  company  in  South  Africa).  The  said  circular  did 
not  disclose  the  facts  that  the  first  defendant  Hender- 
son was  a  director  of  the  Violet  Gonsolidated  Gold 
Mining  Go.,  and  chairman  of,  and  large  shareholder 
in  Henderson's  Transvaal  Estates  (limited),  and  that 
some  of  the  other  directors  of  the  Violet  Go.,  who 
were  defendants,  were  also  personally  interested 
in  Henderson's  (Limited).  At  the  meeting  of  the 
16  th  of  February,  when  the  resolutions  were  carried, 
another  scheme  was  brought  forward,  and,  by  another 
notice  of  the  23rd  of  February,  the  shareholders  were 
informed  that  an  extraormnary  general  meeting 
would  be  cfdled  to  consider  resolutions  to  adopt  this 
new  scheme  (referred  to  as  that  of  the  (General  Mining 
and  Finance  Gorporation  (Limited) ).  The  notice 
further  stated  that  in  the  event  of  such  resolutions 
not  being  passed,  an  extraordinary  general  meeting 
would  be  held  to  confirm  the  resolutions  passed  at  the 
meeting  of  the  16th  of  February,  and  to  approve  the 
agreement  with  Henderson's  (Limited) ;  it  was  men- 
tioned that  *'  the  directors  would  suggest  that  both 
V  meetings  should  be  hdd  together."    m  the  event  the 
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resolutions  as  to  the  new  scheme  were  not  passed,  the 
meeting  in  that  respeot  being  adjourned ;  the  resolu- 
tions ralating  to  tke  first  scheme  were,  however, 
oonfirmed. 

Article  51  of  the  articles  of  association  of  the 
Violet  Co.  provided,  in  respect  of  general  meetings, 
that  seven  clear  days'  notice  at  the  least,  specify- 
ing the  place,  the  date,  and  the  hour  of  meeting, 
and  in  the  case  of  special  business  the  general  nature 
of  the  business,  should  be  given  by  notice  as  therein 
provided. 

Warmington,  Q*C,^  Warringtofif  Q.C,  and  Gore- 
Browne,  for  the  plaintiff,  contended  tiiat  the  first 
notice  was  bad  because  it  did  not  disclose  tiie  interest 
which  the  directors,  or  some  of  them,  were  to  get  in 
the  guaranteeing  company  under  the  proposed  agree- 
ment {Kaye  v.  Croydon  Tramways  Co.,  46  W.  R.  405, 
[1898]  1  Ch.  358) ;  and  that  the  second  notice,  calling 
the  meeting  for  confirmation,  was  bad  for  being 
conditional:  Alexander  v.  Simpson^  38  W.  B.  161,  43 
Ch.  D.  139. 

Ingle  Joyce,  for  the  defendant  Henderson,  stated 
that  he  had  done  what  he  thought  best  for  the 
company. 

Renahaw,  Q,C.,  and  O.  F,  Hart,  for  the  defendant 
Scblesinger,  argued  that  the  real  ground  of  the 
decision  of  the  Court  of  Appeal  in  Kaye  v.  Croydon 
Tramways  Co.  was  that  the  agreement  submitted  to 
the  meeting  was  in  reality  a  twofold  agreement  (on 
the  one  hand  for  sale,  and  on  the  other  for  the  com- 
pensation of  the  officers)  which  was  not  properly  set  out 
in  the  notice,  and  the  court  in  consequence  thought  it 
bad.  Schlesinger  did  not  get  any  personal  profit  from 
his  agreement  with  respect  to  underwriting.  He 
was  a  stockbroker,  and  acted  wholly  for  the  benefit 
of  his  clients. 

They  also  referred  to  Orani  v.  United  Kingdom 
Switchback  Bailtvaya  Co,,  37  W.  B.  312,  40  Ch.  D.  135, 
per  Cotton,  KJ.,  at  p.  139. 

W.  F,  Hamilton,  for  the  defendant  Van  Byn. 

Herbert  Reed,  Q.C„  and  Austen  Cartmdl,  for  the 
Violet  Co.  and  its  liquidator. 

KsKBWiGH,  J. — It  has  always  seemed  to  me  that 

the  application  of  the  doctrine  of  Foss  v.  HarboUle,  2 

Hare  461,  to  joint-stock  companies  involves,   as  a 

necessary  corollary,  the  proposition  that  the  vote  of 

the  general  meeting,  wluoh  binds  a  dissentient  and 

an  abeent  minority  by  a  majority,  must  be  a  vote 

given  with  the  utmost  fairness ;  that  not  only  must 

the  matter  be  fairly  put  before  the  meeting,  but  that 

the  meeting  itself  must  be  conducted  in  the  fairest 

possible  manner.    The  well-known  case  of  Menier  v. 

Hooper's  Telegraph  Works,  22  W.  B.  396,  L.  B.  9  Ch. 

App.  350,  illustrated  that ;  and  it  may  be  that  the  law, 

which  is  not,  I  think,  in  a  satisfactory  condition  as 

regards  the  exceptions  to  the  general  rule,  may  be 

elucidated  by  the  Court  of  Appeal  in  the  case  of 

Hovenden  v.  Wallis,  which  was  oefore  me  not  very 

long  ago.    Then  I  may  hazard  the  hope  that  we  shaU 

have  an  exposition  of  the  doctrine  on  tiie  subject, 

because    I    do    not    think    at    present    we    Icnow 

quite  where  we  are.     But  I  think  that  if  yon  are 

to    apply  that  rule  in   its  entirety,  as,  of  comrse, 

it  is  my  duty  and  wish  to  do,  that  a  vote  of  the 

majority  controls  the  minority,  and,  of  course,  also 

the  absent  shareholder,  it  is  a  matter  of  absolute 

necessity  that  there   should   be  the   most   perfect 

sizaightiforwardnees      and     openness     throughout. 

The     question    is    whether    each    shareholder     as 

and  when  he  received  the  notice  of  the  meeting,  in 

which  I  indude  the  circular  which  was  of  the  same 

date,  and  I  suppose  sent  at  the  same  time — ^whether 


as  each  shareholder  received  those  documents  he  hid 
fair  warning  of  what  was  to  be  snbnutted  to  the 
meeth^.  A  man  may  with  great  propriety  throw  a 
notice  of  that  kind  into  the  waste-paper  basket  He 
does  not  do  that  prudentiy  wxtiiout  reading  it,  but  if 
when  he  reads  it  he  sees  that  it  is  a  matter  which  he 
does  not  care  to  take  any  personal  interest  in,  but  is 
willing  to  leave  it  to  the  decision  of  the  majority,  no 
one  can  say  that  he  is  not  acting  prudently  and 
safely.  He  is  content  to  be  bound  by  we  vote  of  the 
majority,  but  he  is  content  because  he  knows  whit 
the  majority  are  to  vote  about,  and  what  the  matter 
is  before  the  meeting ;  and  if  he  does  not  know  thst, 
then  he  has  not  a  fair  chance  of  determining  what  is 
his  duty  to  himself —that  is  to  say,  whether  he  ought 
to  attend  the  meeting,  whether  he  ought  to  mske 
further  inquiries,  or  whether  he  may  leave  it  to  othen 
to  determine  for  him. 

It  has  been  argued  on  behalf  of  the  defendsnti 
by  Mr.  Benshaw  that  there  is  no  necessity  for  a 
director  to  disclose  his  interest  to  a  general  meet- 
ing.   I  observe  that  that  point,  or  a  point  of  that 
kind,  was  argued  in  the  case  of  Kaye  v.  The  (>oy- 
don  Tramways  Co.,  because  it  is  alluded  to  by  lind- 
ley,  M.B.,  in  his  judgment.    The  question  which,  it 
seems  to  me,  I  have  to  consider  here  is  whether  a 
director's  interest  must  be  disclosed,  not  because  it  is 
his  duty  to  disclose  his  interest,  but  because  it  is  the 
duty  of  the  board  to  tell  the  shareholders  precisely  that, 
or  fairly  that,  about  which  they  are  to  vote.    I  have 
before  me  the  notice  of  the  7th  and  the  drcolar,  whidi 
I  think  must  be  treated  as  one  document.    I^ere  is 
no   inconvenience,    irregularity,   or   impropriety  in 
supplementing,  as  is  often  d[oiie,  a  notice  by  an 
explanatory  circular;    and  the  shareholder,  though 
perhaps  strictly  he  might  say,  "  Why  trouble  me  widi 
a  droular  P    What  I  am  entitled  to  is  a  notice, 
still  I  think  may  be  fairly  entitled  to  look  at  the 
two   as   one   document,  and   he   has    both  before 
him    for    his    consideration.      The   notice   in    this 
particular     case    tells    us    nothing    really    ezcqit 
a    resolution    to    be     proposed.       T^th     that     I 
pass  over  that  part   of    the   compound   document. 
The  circular  does  teU  us  a  great  deal  more,  and  it  is 
important  to  notice  that  it  does  expressly  say  that  a 
call  on  shares  is  reserved    as    to    60.000    for  the 
managers    and   issuing    company,    and    as  to   the 
remaming  50,000  for  the  guarantors,  which  has  to  he 
exercised  at  par  within  three  years  from  the  date  of 
the  formation  of  the  new  company.     Then  a  little 
further  down  in  the  next  paragraph  but  one  there  is 
a  statement  that  the  full  issue  of  the  debentures  has 
been  guaranteed  by  the  Henderson's  Transvaal  Estates 
(Limited)  the  result  being  that  the  call  of  50,000 
shares  is  stated  to  belong  to  Henderson's  Transvaal 
Estates  (Limited).      It  is  a  little  more  difficult  to 
understand  from  the  circular  what  is  to  be  done  with 
the  other  50.000  shares.    They  are  to  be  reserved  for 
the  managers  and  issuing  company— the  managen 
are  the  Consolidated  Gold  Fields  of  South  Africa 
(Limited),  but  I  do  not  myself  find  any  mention  of  the 
issuing  company,  and  that  seems  to  me  a  fault  m 
drafting  the  circular.     But  that  is,  to  my  mind,  of 
little  importance,  because  the  issuing  company  mic^t 
be  any  company,  and  it  is  not  sugg^ested  here — at  least, 
I  do  not  understand  it  to  be    suggested— that  the 
issuing    company  were  the  Henderson's   Transvaal 
Estates  (Limited),  and  as  long  as  there   was   some 
company   issuing   and  they,  with  the    managen— 
namSy,    the    ConsoUdated    Gk)ld   Fields  of   South 
Africa  (Limited),  had  the  call  of  60.000  shares,  this 
circular,   though    not  quite    plain  and  expUcit,  u 
snfficientiy  plain  for  practical  purposes.     Then  ^ 
oome  to  this,  that  Mr.  Henderson  was  the  ohaimian 
of  Henderson's  Transvaal  Kstates  (Limited)  and  he 
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wtt  a  very  large  shareholder  in  that  company,  and  he 
was  to  leoeiTe  considerable  benefit,  or  was  likely  to 
reeeiYe  considerable  benefit,  from  the  adoption  of  this 
sdlieme.  It  is  said  that  it  was  well  known,  at  any 
rate  to  a  large  number  of  the  shareholders,  that  he 
oocapied  that  position ;  and  I  think  it  mnst  be  taken 
to  be  well  known  that  Henderson's  Transvaal  Estates 
(limited)  was  largely  interested  in  the  reoonstraotion 
of  the  company— largely  interested,  that  is  to  say,  in 
the  company,  reconstructed  or  not  reconstructed.  I 
am  not  di^osed  to  attach  much  weight  to  the 
position  of  Mr.  Henderson.  I  think  it  would  hare 
beea  better,  and  made  the  thing  more  clear,  if  that 
had  been  dwelt  upon ;  but  if  tnat  stood  alone  I  do 
not  thnok  that  that  would  be  sufficient  to  justify  me 
in  saying  that  this  circular  was  not  thoroughly 
explicit  so  as  to  put  the  thing  fairly  before  the  slmre- 
holden. 

Bat  two  other  directors  were  distinctly  interested. 
Ifr.  Van  Byn  had  agreed  to  underwrite  a  certain 
number  of  the  debentures.    I  will  take  it  from  his 
own  affidavit.    He  says :  *'  I  agreed  to  underwrite  or 
gnazantee   the   subscription    of    a    portion    of    the 
debentures,  and  was   to  receive  as    commission  or 
remnneration  for  so  doing  a  call  on  certain  shares 
of  the  new  company  in  the  same  proportion  as  others 
who  were  willing  to  underwrite   tne  debentures.'' 
It  seems  that  later  he  withdrew  from  that,  and  there 
was  no  binding  contract,  but  when  the  notice  was 
iasned  it  undoubtedly  was  his  own  statement  that 
he  had  made  what  he  calls  an  agreement,  and  what 
ordinary  persons  call  an  agreement,  although  it  may 
not  be  enforceable  in  a  court  of  law,  to  underwrite 
the  debentures  and  to  receive  a  commission  for  the 
same,  and  that  fact  was  not  disclosed.  Mr.  Schlesinger, 
anotiier  director,  was  stfll  more  largely  interested, 
practically  in  the  same  way.    He  was  a  stockbioker, 
he  luid  clients  who  were  largely  interested  in  this 
oompauy,  and  he  busied  himself  on  behalf  of  his 
cLentB.    He  says  that  he  was  to  receive  no  benefit 
from  it  himself,  that  he  ooly  did  it  on  behalf  of  his 
clients.  It  seems  to  me  impossible  to  go  into  that.  The 
man  who  really  entered  into  the  agreement  by  which  he 
was  to  receive  a  large   benefit — namely,  a  call  on 
shares  to  the  extent  of  12,500,  a  fourth  of  the  50,000, 
was  Mr.  ScUesinger,  and  how  he  was  to  distribute 
them  among  other  people  seems  to  me  to  be  perfectly 
immaterial.     He  was  the  only  man  known  to   the 
directors — the  only  man  known  to  those  who  were 
craving  this  reconstruction  scheme.    Who  his  clients 
were  was  not  stated,  and  was  not  inquired  into  by 
anyone.    That  is  a  fact  which  is  left  out  again ;  and 
therefore  the  shareholder  who  receives  this  circular  is 
tdd,  no  doubt,  that  there  is  to  be  a  call  on  50,000 
shares  for  the  managers  and  the  issuing  company  and 
another  50,000  for  the  guarantors ;  he  is  told  that  the 
dO.OOO  are  croing  to  the  guarantors,  he  is  told  that 
the  other  50,000  are  going  to  the  Consolidated  Gk>ld 
Fields  of  South  Africa  (Limited),  either  that  company 
orspme  odier  company  which  is  the  issuing  company ; 
but  he  is  not  told  that  some  of  his  own  directors, 
the  persons  whom  he  is  trusting  to  put  this  before  the 
meeting,  are  themselves  largely  interested  in  this,  and 
that  they  are  to  have  a  portion  of  the  call  on  these  shares. 
We  must  regard  the  shareholder  as  a  man  of  ordinary 
{mdenoe.   Treating  it  as  a  conmiercial  nuttter,  he  has 
mvested  his  money  in  this  company ;  the  company  is 
in  difficulties,  and  reconstruction  is  necessary,  and 
what  he  has  to  consider  when  the  notice  and  circular 
come  to  him  is  whether,  on  the  whole,  this  is  the  best 
thing  that  can  be  done.    He  is  either  to  vote  himself 
in  person  or  by  proxy,  or  he  is  to  leave  it  to  the 
majority  to  decide.    It  seems  to  me  impossible  to 
ezdnde  from  tiie  matters   which   he   ought,  as  a 
pmdent  man  to  consider,  the  question  whether  some 


of  his  directors  should  be  remunerated  by  the  means 
of  this  call  on  shares.     It  is  really  the  same  thing 
which  occurred  in  Kaye  v.  The  Croydon  TramvxiyB  Co. 
There  is  a  passage  in  Bagby,  L.J.'s,  judgnient  which  I 
only  read  because  he  expresses  agreement  with  what  the 
Master  of  the  Bolls  said  in  his  own  language,  and  so 
one  has  the  conjoint  opinion.   On  p.  373  of  [18981 L.  B. 
1  Gh.  he  says :  '*  I  quite  agree  with  what  the  Master 
of  the  Bolls  has  said,  that  no  man  of  business  would 
ever  come  to  the  conclusion  that  when  a  meeting  was 
summoned  for  the  purpose  of  sanctioning  a  sale  from 
the  company  to   a  purdiaser,  it   was  tdso  intended 
at  that  meeting  to  do  so  different   a  thing  as  to 
sanction  the  payment   of    a   portion    of  the  con- 
sideration that  was  to  proceed  from  the  purchaser, 
not  to  the  company,    but  to  the    directors   of    the 
company."    It  seems  to  me  that  with  a  very  slight 
change  of  words  you  may  apply  that  directly  to  this 
case.    Why  should  any  shareholder  reading  this  think 
for  a  moment  tliat  two  of  his  directors  (I  am  including 
Mr.  Henderson)  were  to  have  a  large  proportion  of 
the  50,000  on  which  there  was  to  be  a  call  in  favour 
of  the  guarantors  P    He  is  told  that  the  guarantors 
were  Henderson's  Transvaal  Estates  (Limited).     He  is 
not  told  that  the  guarantors  were  to  be  some  of  his 
own  directors,  and  that  they  were  to  derive  a  personal 
benefit.     Of    course  I  am  told — and   with  perfect 
honesty,  I  have  no  doubt — that  these  gentlemen  only 
wished  to  do  the  best  for  the  company,  that  they 
were  largely  interested  in  it,  and  they  thought  it  the 
best  thing  to  do.      True;   but  they  did  so  for  a 
commission  or  for  remuneration,  and  they  were  not 
preyed  to  do  the  best  they  could  withoht  being  paid 
for  it — neither  Mr.  Sc^esinger  nor  Mr.  Van  Byn,  and 
those  facts  were  not  stated  in  the  circular.     If  a 
meeting  properly  convened,  and  properly  instructed  as 
to  the  purpose  for  which  it  is  convened,  chooses  to  assent 
to  this,  there  is  no  reason  on  earth  why  they  should 
not ;  but  I  think  they  ought  to  have  the  oi>portunity 
of  considering  it.    Tlie  man  I  am  protecting  is  not 
the  dissentient  shareholder,  but  the  absent  share- 
holder— the  man  who  is  absent  because  with  more  or 
less  care— perhaps  less,  but  still,  having  received  this, 
and  looked  at  it,  comes  to  the  conduaion  that  on  the 
whole  he  would  not  oppose ;  he  would  leave  it  to  the 
majority.    I  cannot  tell — ^none  can  tell — whether  he 
would  have  left  it  to  the  majority  of  the  meetiiuf  to 
decide  if  he  had  known  the  real  facts.    He  dia  not 
know  the  real  facts;     and  therefore  I    think  the 
resolution  is  not  binding  upon  him. 

[On  the  second  point  his  lordship  was  of  opinion 
that  AUocander  v.  Simpson  was  entirely  different  from 
the  present  case,  and  continued :]  The  second  part  of 
the  meeting  was  to  be  held  at  a  certain  place,  at  a 
certain  time,  on  a  certain  date.  I  thins  that  the 
shareholder  bad  ample  notice  of  what  was  intended 
to  be  done,  that  there  was  nothing  conditional  to 
affect  his  mind. 

But,  on  the  other  ground,  I  think  the  plaintiffs  are 
entitled  to  an  injunction  restraining  the  defendants 
and  each  of  them  until  the  hearing  of  this  action  or 
further  order  from  acting  upon  or  carrying  into  effect 
the  three  resolutions  referred  to  in  the  indorsement 
on  the  writ.    The  liquidator  will  also  be  restrained. 

Solicitors,  Hicks,  Davis,  <fe  Hunt;  Michael,  Abra- 
hams,  A  Co» ;  Foss  A  Ledsam ;  Wilson,  Bristoiues,  <b 
Carpmad ;  Hollams,  Son,  Coward,  &  Hawksley. 
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Salton  v.  New  Bebstov  Ctole  Go. 


High  Oourt. 


Co^E^i,J.]  March  16. 23. 

Salton  v.  New  Beestok  Cyole  Co.  (a.) 

Company — Director — Qualification — Implied  contract  to 
acquire — Bemuneration — Apportionment, 

The  terms  of  the  implied  agreement  between  a  director 
who  Tiae  accepted  office  and  aded,  and  the  company — viz,, 
on  his  part  to  serve  the  company  on  the  terms  of  the  articles, 
and  on  the  company*s  part  that  he  shall  receive  the  re- 
muneration  provided  by  the  articles — are  cross^contracts, 
and  are  not  interdependent. 

An  article  providing  that  the  office  of  a  director  shall 
be  vacated  if  he  cease  to  hold  the  due  qualification,  does 
not  apply  to  the  case  of  a  qualification  never  possessed. 

An  article  providing  a  sum  for  the  remuneration  of 
the  board  in  each  year  applies  to  every  meniber  of  the 
board,  including  a  de  jure  director  who  has  not  acquired 
his  qualification  shares  under  the  articles. 

The  omission  to  apply  for  and  obtain  such  shares  from 
the  company  is  not  such  a  breach  of  duty  as  to  constitute 
a  defence  to  any  claim  for  remuneration. 

Where  the  articles  provide  a  sum  for  the  remuneration 
of  the  board  **tw  each  year,**  no  remuneration  can  be 
claimed  except  for  a  complete  year,  and  there  is  no  appor^ 
tionment  in  respect  of  an  incomplete  year. 

Action. 

The  above-named  company  was  incorporated  mider 
the  Companies  Acts  on  the  Srd  of  June,  1886,  with  a 
nominal  capital  of  £1,000,000,  divided  into  100,000 
shares  of  £10  each. 

^  By  article  70  of  the  articles  of  association  the  first 
directors  were  to  be  nominated  in  writing  by  the 
subscribers  to  the  memorandum  of  association,  and 
Lord  Norreys,  one  of  the  defendants  in  the  above 
action,  was  one  of  the  persons  nominated. 

Articles  80  and  81,  upon  which  the  questions  arising 
for  decision  mainly  turned,  were  as  follows :  "80. 
The  qualification  of  a  director  shall  be  the  holding  of 
shares  of  the  company  of  the  nominal  amount  of  £250. 
A  first  director  may  act  before  acquiring  his  qualifica- 
tion, but  shall  in  any  case  acquire  the  same  within 
one  month  from  his  appointment,  and  unless  he  shall 
do  so,  he  shall  be  deemed  to  have  agreed  to  take  the 
said  shares  from  the  company,  and  the  same  shall  be 
forthwith  allotted  to  him  accordingly.  81.  The  board 
shall  be  entitled  to  receive  by  way  of  remuneration  in 
each  year  £5,000.  Such  remuneration  shall  be  divided 
among  the  directors  in  such  proportion  and  manner 
as  they  shall  from  time  to  time  agree,  or,  in  default  of 
agreement,  equally.  The  company  in  general 
meeting  may  increase  the  amount  of  such  remunera- 
tion, either  permanently  or  for  a  year  or  longer  term." 
And  by  article  92  the  office  of  a  director  was  to  be 
vacateid,  inter  alia,  if  he  **  ceased  to  hold  the 
due  qualification." 

LcMrd  Norreys  did  not  acquire  any  shares  before  the 
end  of  the  month  from  his  appointment,  but  in 
March,  1897,  he  acquired  twenty-five  shares,  not 
from  the  company,  but  from  the  promoter,  and  that, 
as  the  court  held,  plainly  did  not  satisfy  the  require- 
ments of  article  80. 

The  capital  subscribed  was  only  £140,000,  a  sum 
which  was  inadequate  for  the  purposes  of  the  com- 
pany. The  company  was  accordingly  wound  up  in 
November,  1897. 

Between  June,  1896,  and  November,  1897,  Lord 
Norreys  attended  eight  meetings  of  the  boanl,  and 
that  was  all  he  appeared  to  have  done  in  his  character 
of  director.  Mr.  Jarratt,  one  of  the  original  directors, 
retired    on    the  18th  of   November,  1896,  and  tiie 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law. 


directors  (induding  Lord  Noneys)  resolved  to  pay  Ua 


£100  as  remuneration  for  his  services,  and 
was  paid  by  the  company.  It  was  snMCsted  that  on 
that  day  Lord  Norreys  and  the  other  £reotorB  tgned 
to  make  no  claim  for  remuneration,  but  the  evideDce 
did  not  suffice  to  prove  this.  Jarratt's  place  was  not 
filled  up,  and  there  were  thenceforward  only  sz 
directors.  At  a  meeting  of  the  board  of  direeton  on 
the  14th  of  July,  1897,  at  which  Lord  Norreys  mi 
not  present,  the  other  directors  resolved  not  to  cktm 
remuneration. 

The  above  action  was  by  a  party  olaiming  as 
mortgagee  of  Lord  Norreys  to  recover  the  moneys 
alleged  to  be  due  to  Lord  Norreys  from  the  company 
in  respect  of  his  director's  fees  and  remuneration. 

Eve,  Q.G.,  and  T.  L,  WUkinson,  for  the  plainti£— 
Lord  Norreys  was  not  a  party  to  the  resolution  by 
which  the  other  directors  agreed  not  to  ohum 
remuneration,  and  anything  which  he  has  done  or 
omitted  to  do  cannot  deprive  him  or  the  plainti^ 
who  stands  in  his  shoes,  of  the  right  to  receive  his 
directors*  remuneration  under  the  articles  in  respect 
of  the  full  period  from  June,  1896,  to  NovenoiMr, 
1897,  during  which  the  company  was  in  ezistsnoe. 

Younger,  for  the  company. — Lord  Norreys  is  not 
entitled  to  any  remuneration.  The  contracts  to  take 
qualification  shares  and  for  remuneration  are  mutaal, 
and  only  a  duly  qualified  director  can  daim  it :  Elof 
V.  Positive  Assurance  Co,,  24  W.  B.  338,  1  Ex.  D.  88: 
SwabeyY,  Port  Darwin  Gold  Mining  Co,,  1  Megone,  385 ; 
see  also  Isaacs*  case,  40  W.  B.  518,  [1892]  2  Ch.  158, 
164;  Archer* s  case,  40  W.  B.  212,  j;i892]  1  Ch.  322, 
337.  There  is  at  anyrate  no  liability  to  pay  more 
than  a  year's  remuneration.  There  is  no  apportiott- 
ment  of  directors'  remuneration :  Lowndes  v.  Earl  ef 
Stamford,  18  a  B.  425. 

Eve,  in  reply. — Lord  Norreys  was  not  disqualified. 
Forbes*  case  shows  that  artide  92  does  not  touch  him : 
L.  B.  8  Ch.  App.,  at  p.  768,  775.  Isaacs^  case  defines  his 
position,  and  is  not  in  favour  of  the  defendant.  See  abo 
IIutchinson*s  case,  43  W.  B.  267.  [1895]  1  Ch,  226. 
The  contracts  for  acquiring  qualification  shares  and 
for  remuneration  are  separate  and  not  interdepondent, 
As  to  the  amount  of  remuneration  the  meaning  of  the 
artides  is  that  it  is  to  be  at  the  rate  of  £5,000  pa: 
annum:  In  re  Peruvian  Guano  Co,,  43  W.  B.  170, 
[1894]  3  Ch.  690. 

March  23.— CozEirs-HABDr,  J.,  after  stating  the 
facts  of  the  case,  said :  Lord  Norreys  having  aorapted 
the  office  of  director  and  acted  as  such,  I  must  infer 
an  agreement  between  him  and  the  company,  on  hii 
part  that  he  will  serve  the  company  on  the  torms  as 
to  qualification  and  otherwise  contained  in  the  artides, 
and  on  the  part  of  the  company  that  he  shall  receive 
the  remuneration  provided  by  the  articles  for  the 
directors :  see  Isaacs'  case,  I  think  these  moat  he 
regarded  as  cross-contracts  and  not  as  interdependent 
contracts.  The  resolution  of  the  14th  of  July,  18$7, 
in  no  way  bound  Lord  Norreys  or  his  mortgagee  It 
remains  therefore,  to  consider  what  are  the  legal 
rights  of  Lord  Norreys  against  the  company,  lor  the 
pkuntiff  cannot  stand  in  a  better  position  than  Lord 
Norreys.  It  was  argued  by  counsel  on  the  part  d 
the  company  that  Lord  Norreys  vacated  his  oiSuot  id 
director  at  &e  end  of  the  first  month,  so  that  no  re- 
muneration could  be  claimed  for  more  than  one  montt. 
It  seems  to  me,  however,  that  it  is  an  nnnatmal 
interpretation  of  article  92  to  say  that  Lord  Norreys 
«  ceased  to  hold  "  the  due  quidincation  when  in  laet 
he  never  had  any  qualification.  The  article  con- 
templates the  use  of  a  qualification  once  possesMd 
and  subsequently  lost,  but  not  the  case  of  a 
qualification  never  possessed.    It  was  next  oontflBded 
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that  artiole  81,  aooozdinff  to  its  true  oonttmotion, 
ooiild  only  apply  to  a  boara  of  duly  qualified  directors, 
and  that,  therafore,  Lord  Norrevs  could  not  claim  auy 
remuneratioii.  If  Lord  Norrey s  had  oidy  been  a  de  facto 
director  and  ncTcr  a  de  jure  director  I  think  there 
might  have  been  force  in  this  contention,  but  it  seems 
to  follow  from  what  I  have  held  on  Ihe  first  point 
that  Lord  Korreys,  not  having  ceased  to  be  a  dir^stor, 
must  be  regarded  as  still  a  member  of  the  bond,  and 
aa  such  entitled  to  remuneration.  It  was  further 
contended  that  the  omission  to  apply  for  and  obtain 
sihares  from  the  company  was  such  a  breach  of  duty 
on  the  part  of  Lord  Norreys  that  it  might  be  avail- 
able as  a  defence  to  any  claim  for  remuneration.  I 
think,  however,  that  this  is  not  the  true  view,  and 
that,  althouffh  the  company  may  have  a  cross-claim 
i^;ainst  Lord  Norreys  for  £250,  tiiey  cannot  deny  his 
title  to  some  remuneration.  The  plaintiff  cont^ded 
that  Lord  Norreys  was  entitled  to  one  equal  sixth 
share  of  remuneration  at  the  rate  of  £5,000  a  year 
from  the  incorporation  of  the  company  to  the  date 
of  winding  up  after  deducting  from  the  total 
remuneration  the  £100  paid  to  Mi,  Jarratt,  he 
nevor  having  concurred  in  any  other  division. 
Against  this  it  was  urged  that  at  the  utmost  only  one 
year's  remuneration  could  be  claimed,  and  that  there 
is  no  apportionment  in  respect  of  an  incomplete 
year.  This  seems  to  me  to  be  right.  Article  81  does 
not  give  remuneration  at  the  rate  of  £5,000  a  year, 
but  only  provides  that  the  board  shall  be  entitled  to 
receive  by  way  of  remuneration  in  each  year  £5,000. 
I  see  no  ground  for  extending  this  language  or  for 
holding  that  any  remuneration  can  be  claimed  except 
for  a  complete  year.  It  follows,  therefore,  that  Lord 
Norreys  can  ooly  claim  against  the  company  one- sixth 
of  £4,900.  I  was  asked  by  the  company's  counsel  at 
the  bar  to  allow  an  amendment  of  the  defence  by 
daiming  a  set-off  in  respect  of  the  £250  due  from 
Lord  Norreys  to  the  company  for  the  shares  which  he 
has  been  liable  to  take  and  pay  for  since  July,  1896. 
I  allow  the  amendment,  and  I  think  the  company  is 
entitled  to  the  set-off  as  against  the  plaintiff.  Lord 
Norreys'  mortgagee.  The  result  is  that  I  must  give 
judgment  for  the  plaintiff  for  £816  138.  4d.,  less 
£250 — that  is  to  say,  for  £566  138. 4d. — and  the  com- 
pany must  pay  the  costs  of  the  action,  such  costs  not 
to  be  increased  by  reason  of  the  joinder  of  Lord 
Norreys  as  a  defendant. 

Judgment  for  the  plaintiff , 

Solicitor  for  the  plaintiff,  Robert  Greening, 

Solicitors    for    the    defendant    company,    Sharpe^ 
Parker y  Jk  Co,^  for  Hughes  &  Masser,  Coventry. 


April  27. 


Q.  B.  Div. 
(Lord  Russell  of  Killowen,  C.J., 
and  Darling  and  Channell,  JJ.) 

Eaton  v.  Taflet.  (a.) 

County  court — Practice — Notice  of  statutory  defence — 
Statute  of  Limitations — County  Court  Rules,  1889, 
1896,  ord.  10,  rr,  14,  14a,  18a— -Form  95a. 

In  a  county  ^urt  action  a  notice  of  a  defence  under 
a  statute  of  limiiation,  filed  under  ord»  10,  r.  10,  is 
sufficient  if  it  complies  with  ord,  10,  r,  14a,  and  Form 
95a,  and  need  not  set  forth  the  particular  statute  relied 
on  nor  the  date  from  which  it  began  to  run,  Ord,  10, 
r.  18a,  does  not  apply  to  defences  U7ider  statutes  of 
limitation. 


((I.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 

at-Law. 


Appeal  from  a  county  court. 

The  respondent  brought  an  action  in  a  county 
court  against  the  appellant  for  money  lent.  The 
appellant,  within  five  days  of  the  return  day,  filed  a 
notice  that  he  intended  to  rely  upon  the  defence  of  a 
statute  of  limitation.  The  notice  was  in  accordance 
with  form  95a  of  the  County  Coxat  Forms,  1895. 

The  county  court  judge  held  that  the  notice  was 
insuMcient,  and  gave  judgment  for  the  respondent. 

Ord.  10,  r.  10,  of  the  County  Court  Bulfls,  1889, 
provides  as  follows :  **  Where  the  defendant  intends 
to  rely  upon  any  of  the  grounds  of  defence  mentioned 
in  rules  11,  12,  13,  14,  15,  16,  17,  18,  19,  and  20  of 
this  order,  or  upon  any  counterclaim,  he  shall  file  a 
notice  stating  thereon  his  name  and  address,  together 
with  a  concise  statement  of  such  grounds,  five  clear 
days  before  the  return  day ;     .     .     ." 

Ord.  10,  r.  14,  is  as  follows:  <*  When  a  defendant 
intends  to  rely  on  the  defence  of  an^  statute  of 
limitations,  he  shall  in  his  statement  specify  the  date 
from  which  he  alleges  that  the  statute  began  to  run.*' 

Form  95  of  the  County  Court  Forms,  1889,  para- 
graph 3,  which  is  the  part  applicable  to  ord.  10,  r.  14, 
is  as  follows  :  "  Take  notice,  that  the  defendant  in- 
tends at  the  hearing  of  this  action  to  give  in  evidence 
and  rely  upon  the  following  ground  of  defence.  .  •  . 
That  the  claim  for  which  the  defendant  is  summoned 
is  barred  by  a  statute  of  limitation.  [Here  set  forth 
the  statute  and  the  date  from  which  it  Ix'gan  to 
run]." 

Ord.  10,  r.  14a,  made  in  1895,  is  as  follows :  '*  Ord. 
10,  r.  14,  and  the  third  paragraph  of  form  95,  are 
hereby  annulled ;  and  where  a  defendant  intends  to 
rely  on  the  defence  of  any  statute  of  limitations,  his 
statement  shall  be  according  to  form  95a  in  the 
appendix." 

Form  95a  (County  Court  Rules,  1895]  begins  like 
form  95  of  the  Rules  of  1889,  and  proceeds  :  **  That 
the  claim  for  which  the  defendant  is  summoned  is 
barred  by  a  statute  of  limitation." 

Ord.  10,  r.  18a,  is  as  follows :  *'  When  in  any  action 
the  defendant  relies  upon  any  statutory  defence,  or 
any  defence  of  which  he  is  required  by  any  statute  to 
give  notice,  he  shall  in  his  statement  set  forth  the 
year,  chapter,  and  section  of  the  statute,  or  the  short 
title  thereof,  and  the  particular  matter  upon  which  he 
relies." 

Loehnis,  for  the  appellant. —The  notice  of  special 
defence  is  sufficient.  It  is  not  now  necessary  in  giving 
notice  of  a  defence  under  a  statute  of  limitations  to 
set  forth  the  statute  or  the  date  from  which  it  began 
to  run,  because  rule  14a  of  order  10  expressly  annuls 
rule  14  and  substitutes  a  new  form  in  which  the  direc- 
tions to  set  forth  the  statute  and  the  date  are  omitted. 
The  history  of  the  rules  shows  that  ord.  10,  r.  18a,  was 
not  intended  to  apply  to  defences  of  a  statute  of 
limitation. 

Sims  Williamn,  for  the  respondent. — ^The  notice  was 
insufficient  because  it  did  not  comply  with  the 
provisions  of  ord.  10,  r.  18a :  see  Brutton  v.  Branson, 
[1898]  2  a  B.  219,  46  W.  R.  Dig.  41,  and  Pullen 
v.*  Snelus,  27  W.  R.  534,  48  L.  J.  Q.  B.  394. 

Lord  RirssBLL  of  Killowen,  C.J. — No  one  can 
say  that  this  point  is  plain.  But  it  is  unnecessary  to 
follow  Mr.  lioehnis  through  the  history  of  this 
evolution  of  confused  forms.  I  give  my  judgment 
upon  a  construction  of  the  rules  of  1895  as  compared 
with  those  of  1889.  Under  ord.  10,  r.  14,  there  is  an 
obligation  to  set  forth  the  statute  of  limitation 
which  is  relied  on  and  the  date  from  which  it  began 
to  run.  The  rules  were  reframed  in  1895,  and  rule 
14a  is  substituted  for  rule  14,  and  rule  14  is  annulled. 
A  new  form  is  given  in  which  the  words  *'  here  set 
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forth  the  statute  and  the  day  from  which  it  began  to 
run  "  are  omitted.  If  the  matter  stood  there  it  would 
be  too  clear  for  argument.  But  then  comes  ord.  10, 
r.  18a.  Ho  w  is  rale  14a  to  be  reconciled  with  rule  1 8a  ? 
In  this  way.  Out  of  the  operation  of  rule  18a  you 
are  to  except  cases  provided  for  by  rule  14a.  The 
learned  county  court  judge  was  wrong  in  holding 
that  the  defendant  had  not  complied  with  the  rules, 
and  the  case  must  be  remitted  to  him. 

Dabling,  J. — I  am  of  the  same  opinion.  Ord.  10, 
r.  18a,  might  well  hare  been  thought  to  apply  to 
defences  under  statutes  of  limitation  if  provision 
had  not  already  been  made  in  the  case  of  such 
defences  in  rule  14a  of  the  same  order.  It  is  impossible 
to  suppose  that,  having  provided  in  one  rule  that  one 
thing  shall  be  done,  the  framers  of  the  rules  intended 
in  another  rule  to  order  that  a  perfectly  different 
thing  should  be  done. 

Channbll,  J. — I  agree  with  the  judgment  of  the 
Lord  Chief  Justice. 

AppecU  allowed. 

Solicitors  for  the  appellant,  Bowdiffe,  Rawle,  &  Co», 
for  A*  E,  Whittingham,  Nantwich. 

Solicitors  for  the  respondent,  Gohon  &  Knight, 


dttmx  of  flypeau 

From  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Bigby  and  [    Jan.  25 ;  Feb.  16. 
Vaughan  Williams,  L.JJ.)      t 

In  re  Wbexham,  Mold,  and  Connah's  Quay 

Bailway  Co.  (a.) 

Railway  company — Unauthorized  borrowing  —  Interest 
oti  debenture  stock — Overdraum  banking  account — 
Subrogation  of  lender  to  rights  of  creditors — Secured 
creditors, 

A  railway  company  having  power  to  borrow  money  by 
the  creation  of  three  classes  of  debenture  stocky  Ay  By  and 
Cy  had  exhausted  its  borrowing  powers,  and  then  applied 
to  its  bankers  for  a  loan  in  order  to  pay  the  half-yearly 
interest  then  due  on  the  debenture  stocks.  The  bank  made 
the  requisite  advance.  Shortly  aftertoards  a  judgment 
creditor  of  the  company  petitioned  for  and  obtained  the 
appointment  of  a  receiver.  The  A  stock  had  priority 
over  the  B  and  O  stocky  and  the  B  stock  over  the  C  stock. 

It  subsequently  came  to  the  knowledge  of  the  bank  that 
the  income  of  the  company  in  the  receiver's  hands  was 
sufficient  to  pay  the  next  half-year's  interest  on  the  A 
stock,  and  part  of  the  interest  on  the  B  stock. 

Held,  affirmifig  Bomer,  J.  (ante,  p.  172).  on  the 
application  of  the  banky  that  the  bank  was  not  entitled  to  be 
repaid  in  priority  to  the  B  stockholders,  even  to  the  extent 
of  the  interest  on  the  A  stock  paid  out  of  the  bank's 
money. 

If  a  lender  advances  money  to  a  company  which  has 
exhausted  its  borrowing  powers,  he  is  only  entitled  to 
have  that  portion  of  the  advance  actually  expended  in 
payments  of  debts  of  the  company  treated  as  a  valid 
advance. 

No  right  of  subrogation  to  the  securities  or  priorities 
of  creditors  paid  off  out  of  moneys  borrowed  in  excess  of 
borrounng  powers  can  be  justified  in  principle. 

Appeal  of  the  North  and  South  Wales  Bank  from 
Bomer,  J.  (reported  ante,  p.  172). 

(a.)  Beported  by  W.  Shalloboss  Goddabd,  Esq., 

Barrister-at-Law. 


The  Wrexham,  &c.,  Bailway  Co.  had  power  hj 
their  Act  of  1883  to  create  and  issue  debenture  tAoA 
to  the  extent  of  £175,000  by  A  stock.  £175,000  by  B 
stock,  and  by  a  further  Act  of  1888  to  the  extent  of 
£145,000  by  C  stock.  The  A  stock  had  jorionty  boUi 
in  principal  and  interest  over  the  B  and  C  stoclo,  and 
the  B  stock  had  a  similar  priority  over  the  C  stock. 

In  July,  1897,  the  borrowing  powers  of  the  railway 
company  being  exhausted,  they  applied  to  their 
bankers,  the  North  and  South  Wales  Bank,  for  in 
overdraft  with  which  to  pay  the  interest  beoommg 
due  on  the  1st  of  August  on  the  debenture  stocks,  i 
sum  of  £9,672  was  &us  advanced,  of  which  £3,8d0 
was  used  for  the  payment  of  interest  on  the  A 
debenture  stock. 

On  the  5th  of  August,  1897,  the  Great  Oentnl 
Bailway  Co.  obtained  judgment  against  the  Wrexham 
Co.  for  a  sum  of  £59,128,  and  on  a  petition  under 
tiie  Bailway  Companies  Act,  1867,  obtuned  an  order 
for  the  appointment  of  a  receiver  on  the  12th  of 
August. 

The  current  account  of  the  Wrexhauo.  Co.  was  dis- 
continued by  the  receiver  on  the  5th  of  November, 
1897,  when  the  debt  due  to  the  bank  amounted  to 
£7,601. 

The  bank  claimed  to  be  entitled  to  be  subrogated 
to  the  rights  of  the  debenture  stockholders,  first  of 
all,  to  the  full  extent  of  the  £9,672  which  th^  fasd 
paid  to  the  debenture  stockholders,  in  priority  to 
any  payment  to  be  made  by  the  receiver  to  the 
debenture  stocldiolders.  Bomer,  J.,  disallowed  tha 
claim  on  the  1st  of  November. 

The  bank  then  claimed  to  be  subrogated  to  the 
extent  of  the  £3,850  paid  by  them  to  the  A  stod- 
holders,  and  to  be  entitled  to  payment  out  of  any 
surplus  in  the  receiver's  hands  in  priority  to  any  pay- 
ment to  the  B  and  C  stockholders.  Bomer,  J.,  du- 
allowed  this  claim  also. 

The  bank  appealed. 

Neville,  Q,G,,  Methold,  and  DanckweriSy  for  the 
appellants,  used  the  same  arguments  as  in  the  coort 
below. 

Frederick  Thompson,  iot  the  A  and  B  debenture- 
holders. 

Theobald,  Q,C,,  for  the  C  debenture -holden. 

R.  J,  Parker,  for  the  Wrexham  Co. 

Mark  Romer^  for  the  judgment  creditors,  the  Giest 
Central  Bailway  Co. 


Neville,  Q,0,,  replied. 


Car»  adv,  mft. 


Feb.  16. — ^The  following  written  judgments  were 
delivered  : 

Lindley,  M.B. — Agreeing  as  I  do  with  Bomer,  J.* 
and  with  tiie  judgments  which  my  brothers  have 
prepared,  and  which  I  have  read,  I  should  say  notiniy 
more  if  it  were  not  that  I  think  I  ought  to  eugnm 
my  dissent  from  the  observations  of  Fry,  Uf,,  oa 
which  the  appellants  base  their  contention.  The 
decision  of  the  court  in  Baroness  Wefdock  y.  Biver  Dm 
Co.,  35  W.  B.  822, 19  Q.  B.  D.  155,  was  quite ri^t,  sad 
the  judgment  in  it  is  very  valuable.  Fry,  L^J.,  vho 
delivered  it,  was  the  very  last  person  to  shot  his  eya 
and  not  get  at  the  real  facts  and  snbetanoe  of  sa§ 
case  before  him.  But  in  dealing  with  that  oaie  thi 
lord  justice  says  (p.  165)  that  **  the  court  closes  ili 
eyes  to  the  true  facts  of  the  case."  I  cannot  help 
thinking  that  this  is  incorrect.  A  prohibition  agaiaii 
borrowing  more  than  a  given  sum  is  only  in  reality 
and  substance  disobeyed  when  an  obligation  to  pey 
more  than  that  sum  is  contracted.  Couita  of  eqnity 
have  always  looked  into  the  facts  to  see  whether  the 
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nohibition  has  been  really  disobeyed  or  not.  If  it  is 
disobeyed,  and  to  the  extent  to  which  it  is  disobeyed, 
the  prohibition  is  enforced.  Bat  if  the  facts  when 
Moertained  show  that  in  truth  it  has  not  been 
disobeyed,  an  advance  of  money  is  treated  as  not 
pohiUted,  although  it  may  at  first  sight  appear  to 
06  80,  because  it  is  beyond  the  limited  amount.  The 
ippKcation  of  the  money  borrowed  shows  whether 
the  obligations  of  the  borrowing  company  haye  been 
jncTBased  or  not,  and  the  extent,  if  any,  to  which  they 
have  been  increased.  So  far  as  such  money  has  been 
ippUed  in  discharging  debts  or  liabilities  which  conld 
M  enforced  a^;ainst  the  company,  the  prohibition 
igaiost  borrowmg  does  not  apply  to  it,  and  the  courts 
haye  so  decided.  The  subrogation  theory  has  been  had 
recourse  to  in  order  to  account  for  the  decisions 
ultimately  arrived  at ;  but  the  theory  was  really  not 
wanted  in  order  to  justify  them.  It  was,  however, 
adequate  for  the  purposes  for  which  it  was  used,  and 
IS  applied  to  the  cases  before  the  courts  it  led  to  just 
xeBiuta.  Bat,  if  logically  followed  out  in  other  cases, 
it  leads  to  oonsequences  not  only  not  foreeeen  by  those 
who  had  recourse  to  it,  but  to  results  so  startling  that 
I  cannot  accept  the  theory  as  sound.  There  is  no 
decision  yet  in  which  it  has  been  applied  so  as  to 
defeat  any  innocent  person,  nor  so  as  to  place  the 
lender  in  a  better  position  than  he  would  have  been  in 
if  his  loan  had  not  been  prohibited.  But  that  would 
be  the  result  in  this  case  if  we  adopted  that  theory 
and  pushed  it  to  its  logical  consequences,  as  the 
appellants  contended  we  ought. 

The  Legislature  (30  &  31  Vict.  c.  127,  s.  26) 
has  recognized  and  partially  acted  upon  the  true 
principle  in  enactihg  that  money  borrowed  and 
aj^ed  XQ  paying  off  existing  statutory  mortgages  or 
bonds  shall,  so  far  as  the  same  is  so  applied,  be 
dermed  money  borrowed  within  and  not  in  excess  of 
its  statutory  powers.  This  principle  obviously  cannot 
in  reason  be  confined  to  statutory  bonds  or  mortgages ; 
and  courts  of  equity  have  acted  upon  the  principle, 
and  have  not  confined  its  application  within  arbitrary 
limits,  but  have  enforced  it  more  widely  than  the 
Legislature,  in  order  to  prevent  great  injustice.  They 
have  done  so,  however,  not  by  closing  their  eyes  to 
the  real  facts  and  acting  on  a  fiction,  but  by  diligently 
ascertaining  the  real  truth  and  by  attending  to  the 
zeal  substance  of  each  case.  Even  if  the  fiction  of 
Bobrogation  were  correct,  the  maxim  In  fictione  juris 
temper  exutit  cequitcu  would  prevent  its  application  to 
this 


BiGBY,  L.J. — The  only  questions  arising  on  the 
preaent  appeal  are  as  to  the  right  of  the  North  and 
couth  Wales  Bank  to  rank  in  priority  to  the  claim 
for  inteiest  of  the  debenture  ato^holders  of  the  rail- 
way company,  or  some  of  them,  in  respect  of  pay- 
ments of  past  interest  on  debenture  stock  already 
paid  by  the  bank  at  a  time  when  the  railway  com- 
pany had  exhausted  its  borrowing  powers.  There 
aze  thiee  daases  of  debenture  stock.  A,  B,  and  C,  all 
charged  ou  the  undertaking  of  the  company,  but 
raakmg  thus  in  order  of  priority — first  A,  second  B, 
sad  third  C  Under  a  judgment  creditor's  petition, 
presented  in  pursuance  of  the  Bailway  Ciompanies 
Act  of  1867,  a  receiver  has  been  appointed ;  and  by 
the  Act  it  is  provided,  section  4,  that  all  moneys  re- 
ceived by  him  after  due  provision  for  the  working 
expenses  of  the  railway  and  other  proper  outgoings 
of  the  undertaking  are  to  be  applied  and  distributed, 
under  the  direction  of  the  court,  in  payment  of  the 
debts  of  the  company,  and  otherwise  according  to 
the  rights  and  priorities  of  the  persons  for  the  time 
being  intereeted  therein.  Subject  to  the  claim  of 
the  banky  the  debenture  stockholders  are  without 
question  entitled  according  to  their  priorities,  inter 


«e,  to  be  paid,  in  preference  to  all  other  claimants, 
the  interest  now  due  to  them,  and  there  is  suffi- 
cient in  the  receiver's  hands  to  satisfy  the  whole 
interest  payable  on  stock  of  class  A,  and  part,  but 
only  pazt,  of  that  payable  on  stock  of  class  B,  The 
bai^  claim,  first,  to  have  priority  in  respect  of  all 
their  advances  which  have  been  applied  in  payment 
of  interest  or  debenture  stock  over  all  interest  payable 
in  respect  of  debenture  stock ;  or,  secondly,  priority 
in  respect  of  all  advances  applied  in  payment  of 
interest  on  stock  of  class  A  over  interest  payable  in 
respect  of  classes  B  and  C ;  and  similarly  as  between 
classes  B  and  0  for  priority  so  far  over  interest  on 
class  C  for  advances  applied  in  payment  of  interest  on 
class  B.  The  claim  in  each  case  is  rested  on  a  supposed 
subrogation  and  right  to  stand  in  Hie  place  of,  and 
with  the  right  to  the  securities  and  priorities  of,  the 
creditors  paid  off;  and  this  is  the  only  claim  which  I 
propose  to  deal  with. 

I  do  not  think  that  any  right  of  subrogation  to  the 
securities  or  priorities  of  creditors  paid  off  out  of 
moneys  borrowed  in  excess  of  borrowing  powers  has 
ever  been  allowed  or  can  be  justified  in  principle.  I 
will  first  deal  witii  the  authorities  cited  before  us. 
I  put  aside  the  German  Mining  Co,* a  case  (2  W.  B.  543, 
4  De  G.  M.  &  G.  19)  as  being  a  decision  only  on  the 
ordinary  partnership  rights  of  directors  and  share- 
holders  in  an  unlimited  company  in  the  special  circum- 
stances arising,  and  found  as  facts  by  Knight  Bruce, 
L.J.,  in  that  case.  With  regard  to  all  the  following 
cases  it  is  no  doubt  the  fact  t£at  expressions  pointing 
to  some  sort  of  subrogation  or  other  are  used  by  the 
learned  judges  in  delivering  judgment;  but  it  is 
necessary  to  examine  closely  what  was  actually 
decided  in  the  different  oases. 

The  first  case  is  that  of  In  re  The  Cork  and  Youghal 
Railway  Co,,  18  W.  R.  26,  L.  B.  4  Ch.  App.  748. 
There  a  claim  was  made  for  payment  out  of  a  surplus 
by  holders  by  deposit  of  Lloyd's  bonds  of  sale  moneys 
arising  from  a  sale  of  the  company's  undertaking 
under  statutory  authority.  This  surplus  under  the 
statute  was  to  be  applied  thus :  **  The  surplus  shall 
be  subject  to  all  the  rights,  equities,  priorities,  claims, 
and  demands,  whether  of  preference  or  ordinary 
shareholders,  bondholders,   or  others,  to  which  the 

groperty  would,  in  case  this  Act  had  not  been  passed, 
ave  been  subject,  and  shall  be  applied  accordmgly." 
No  question  was  dealt  with,  or,  indeed,  arose  except 
as  between  the  claimants  and  the  shareholders.  The 
order  actnidly  made  ran  as  follows:  <' Declare  that 
the  receipt  and  expenditure  by  the  directors  of  the 
company,  in  payment  of  any  sums  recoverable  from 
the  company  of  moneys  advanced  on  or  prooured  by 
means  of  the  deposit  of  the  alleged  bonds  (i.e.,  the 
Lloyd's  bonds]  was  pro  tanto  an  adoption  by  the 
company  of  the  transactions ;  and,  having  regard  to 
the  representations  contained  in  the  alleged  t>onds, 
the  moneys  so  expended  constituted  debts  owing  from 
the  company."  Then  followed  an  inquiry  which, 
shortened  only  for  clearness,  ran  as  follows :  Whether 
the  company  had  the  benefit  of  any  expenditure  in 
payment  of  sums  recoverable  from  the  company  of 
moneys  advanced  on  or  procured  by  the  deposits  of 
the  alleged  bonds,  and  whether  any  of  the  sums  so 
expended  still  remained  unpaid  by  the  company.  In 
this  order  there  is  nothing  of  the  nature  of  subroga- 
tion to  the  rights  of  creditors,  and,  of  course,  no 
subrogation  either  to  their  securities  or  priorities  if 
they  had  any.  The  primd  facie  illegal  Lloyd's  bonds 
are  held  to  be  evidence  of  debts  to  the  extent  only 
to  which  the  transaction  amounted  to  a  borrowing 
with  one  hand  and  expenditure  in  reduction  of  the 
liabilities  of  the  company  with  the  other,  the  com- 
pany being  pro  tanto  tieated  as  not  borrowing  in 
{  excess  of  their  powers,  and,  therefore,  capable  of 
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adoptinff  the  traxuaotioiui.  This  is,  in  substanoe, 
the  ezpLanation  of  the  ease  given  in  the  judnnent 
of  the  Gonrt  of  Appeal  delivered  by  Lord  Selbome 
in  the  ease  of  The  Blackburn  Building  Socidy  v. 
CwUfffe,  Brooksy  &  Co,,  31  W.  B.  98,  22  Ch.  D. 
61,  at  p.  71,  to  which  reference  will  be  made  below. 

That  action  was  one  for,  amongst  other  matters, 
the  recovery  by  the  official  liquidator  of  certain 
assets  of  the  company — ^viz.,  deeds  deposited  with 
Onnliffe,  Brooks,  &  Co.,  their  bankers.  The  defence 
to  this  part  of  the  action,  with  which  alone  the  Court 
of  Appeal  was  concerned,  was  that  the  defendants 
had  a  Uen  for  moneys  owing  on  their  banking 
account.  The  Vice- Chancellor  of  the  court  of  the 
County  Palatine,  from  whom  the  appeal  was 
brought,  had  disaffirmed  the  lien  on  the  ground 
that  the  overdrafts  on  the  banking  account  oon- 
stitnted  an  illegal  borrowing  by  the  society,  which 
had  no  power  to  borrow.  The  Court  of  Appeal 
(22  Ch.  D.,  p.  71]  reversed  this  order  and  remitted 
the  case  to  the  Duchy  court,  with  directions  and 
dechurations,  of  which  the  following  is  the  most 
material :  Declare  that  at  the  date  of  the  petition  to 
wind  up  the  society,  the  appellants  were  entitled  to 
hold  the  title-deeds  and  documents  in  the  pleadings 
mentioned  as  a  security  for  repayment  of  so  muc£, 
and  so  much  only,  of  the  moneys  advanced  by  them 
from  time  to  time  to  the  societjf  as  were  applied  in 
payment  of  the  debts  or  liabihties  of  the  society 
properly  payable,  and  had  not  been  subsequently 
repaid  to  the  appellants,  if  at  the  time  appointed 
anything  which  had  been  so  applied  remained  due. 
This  was  in  substaoce  foUowiug  the  cases  of  In  re  The 
Cork  and  Youghal  Railvyay  Co.  It  gave  effect  to  a  part 
of  the  security  given  to  the  bank,  but  not  by  way  of 
subrogation  to  the  right  of  creditors  paid  off  their 
securities  or  priorities.  The  grounds  on  which  it  is 
based  were  explained  by  the  Lord  Chancellor  at  p.  71 
of  the  report.  There  was  an  appeal  by  the  bankers 
from  the  order  in  this  case  to  the  House  of  Lords, 
but  no  cross -appeal,  so  that  the  equitable  doctrine 
acted  upon  did  not  come  into  question :  see  33  W.  B. 
309,  9  App.  Cas.  867.  Lord  Blackburn  did  indeed 
guard  himself  against  expressing  any  opinion  on  the 
question  now  being  discussed. 

There  was  a  second  action  in  The  Blackburn 
Building  Society's  case,  which  was  an  action  for  a 
general  account  of  all  moneys  received  by  the  bank 
and  the  application  thereof,  as  di  itinguished  from  the 
action  for  redemption  already  dealt  with ;  and  in  that 
second  action  the  question  as  to  the  allowance  to  be 
made  to  the  bank  took  a  wider  form.  The  case  in  the 
Court  of  Appeal  is  reported  29  Ch.  D.  902,  34  W.  B. 
Dig.  25.  One  equity  there  allowed  the  bankers  was 
to  follow  their  money  when  they  could  show  it  to 
have  been  invested  in,  and  get  the  benefit  of,  any 
securities  which  the  society  would  not  have  had  but 
for  the  investment  of  the  money  so  followed.  With 
this  equity  we  have  nothing  to  do.  The  other  equity 
was  that  they  were  allowed  the  benefit  of  money 
applied  in  payment  of  withdrawing  members  who  had 
been  paid  off  by  means  of  that  money,  and  who  would 
not  have  been  paid  but  for  it.  This  is  no  extension, 
but  a  mere  application  of  the  rule  laid  down  in  the 
first  case,  when  once  it  was  admitted,  as  it  had  to  be, 
that  these  payments  were  liabilities  which  the  society 
were  bound  to  pay  before  paying  anything  to  the 
continuing  members.  The  withdrawing  members  had 
no  priority  as  between  themselves  and  other  creditors, 
and  no  securities,  but  came  in  after  all  outside 
« reditors  as  themselves — creditors  or  quasi-cct^ditors : 
see  Walton  v.  Edge,  33  W.  B.  417,  10  App.  Caa.  33. 
There  could  therefore  be  no  subrogation  in  their  case 
to  any  securities  or  priorities,  and  it  became  a  matter 
of  indifference  whether  the  bankers  were  said  to  stand 


in  their  place,  or  whether,  as  I  think  is  the  better  way 
of  stating  it,  the  discharge  of  the  liabilities  of  tbe 
company  to  tiiem  validated  the  overdraft  of  the  eom- 
pany  on  the  bank  in,the  banking  aocouut  to  the  extent 
of  the  moneys  so  applied. 

The  remaining  case,  and,  so  far  as  I  know,  the  only 
one  material  to  be  considered,  is  that  of  the  Baronm 
Weiilock  V.  Tlie  River  Dee  Co,  in  its  various  st&ges. 
It  was  not  reported  in  the  Law  Beports  on  the  fint 
hearing  in  the  Court  of  Appeal,  but  the  judgmeoti 
are  given  in  36  Ch.  D.  675n.  The  company  vas  a 
going  company.  The  action  was  one  by  the  personal 
representative  of  Lord  Wenlook  to  recover  oo  a 
covenant  money  to  a  large  amount  lent  by  him  to  the 
company.  Baron  Hndmestone  on  the  trial  had  gireo 
judgment  for  the  plaintiff  to  an  amount  not  len  than 
£85,000.  The  Court  of  Appeal  held  that  the  company 
had  no  borrowing  power  b^ond  £25,000,  but  deddad 
that  the  plaintiff  had  a  right  to  recover  up  to  tbe 
amount  of  that  £25,000,  and  to  the  extent  to  wldeh 
she  could  show  that  the  moneys  advanced  had  h*m 
expended  in  paying  off  debts  and  liabilities  reoover- 
able  against  the  company;  thus  following  the  fink 
Blackburn  Building  Society  case.  No  doubt  in  the 
judgments  of  Lord  Esher  and  Cotton,  L.  J.,  there  are 
expressions  which  seem  to  found  the  equity  that  tbey 
were  administering  as  depending  upon  a  right  to 
stand  in  the  place,  and  as  assignees  of,  the  crediton 
paid  off ;  but  I  do  not  think  that  they  intended  to 
differ  from  the  grounds  laid  down  in  the  first  Bktk' 
bum  Building  Society's  case.  Bo  wen,  L.J.,  in  so  many 
words,  refers  to  and  professes  simply  to  follow  thai 
case.  No  question  of  securities  or  priorxties  of 
creditors  paid  off  arose  in  that  case,  and  in  sach 
circumstances  it  makes  praoticilly  no  differanse 
whether  the  equity  is  described  as  a  right  of  subroga- 
tion to  creditors,  or  as  it  was  described  by  Lord 
Selbome  at  22  Ch.  D.,  at  p.  71.  The  case  vai 
taken  on  appeal  to  the  House  of  Lords,  bat  the 
only  question  there  dealt  with  was  the  company*! 
power  to  borrow,  as  to  which  the  decision  of  the  Gonrt 
of  Appeal  was  affirmed.  Before  the  referee,  to  whom 
the  inquiries  directed  by  the  Court  of  Appeal  wcce 
referred,  a  question  arose  whether  the  crettitors  paid 
off  must  be  creditors  who  were  creditors  at  tiie  time 
of  the  advances  being  made,  or  whether  the  naym'vt 
of  creditors  whose  debts  became  due  attar  tiia 
advances  made  might  not  also  fall  within  the  scope 
of  the  inquiry.  Again,  no  question  arose  as  to 
securities  held  by  or  priorities  of  the  credit srs  pod 
off.  The  Court  of  Appeal,  both  on  the  form  of  tbe 
inquiry  already  directed,  and  on  principle,  held  that 
creditors  fell  within  the  scope  of  the  inquiry,  wheth^ 
their  debts  became  due  at  or  after  the  time  of  tbe 
advances  out  of  which  they  were  pud.  The  cafe  at 
this  stage  is  reported  at  19  Q.  B.  D.  Id5.  the 
judgment  of  the  court  was  delivered  by  Fry,  LJ.« 
and  it  is  upon  a  passage  in  this  judgment  that  tiie 
appellants  place  their  chief  reliance.  That  passage, 
see  p.  165  of  19  Q  B.  D.,  is  as  follows:  [His  lord- 
ship read  the  pa<isage,  and  continued :]  Now,  the  first 
observation  on  that  part  of  the  judgment  is  that  it  has 
nothing  to  do  with  any  securities  hAd  by  tbe  creditor, 
nor,  as  I  think,  with  his  priority  over  othnr  creditors. 
If  it  did  refer  to  securities  or  priorities  of  the 
creditors  it  would  be  an  obiter  dictum  only.  If  the 
equity  extended  to  securities  it  would  probably,  in 
most  cases,  be  imposnble  to  give  effect  to  it,  as  the 
ct  editor  pud  off,  not  knowing  where  the  money  ti 
pay  him  off  ce^me  from,  would  give  up  the  secoritiei 
and  the  company  would  deal  with  them  in  the  or  i *J»fy 
course  of  business  long  before  the  ^tMret-lender  eosid 
assert  his  rights.  If  it  extended  to  prioriti««  it  vnaid 
in  many  cases  work  injustice.  It  cannot  be  sugg'^fted 
that  the  ^t^ast-lender  gets  any  equity  as  agamst  dw 
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creditor  paid  off,  for  the  latter  does  not  know  where  the 
money  oomes  from ;  still  less,  if  it  were  possible,  can 
he  have  an  equi^  against  creditors  who  have  no  part 
in  the  transaction,  to  be  ranked  before  them.  1  do 
not  think  that  it  would  be  fair  to  suppose  that  the 
Court  of  Appeal  intended  to  lay  down  any  new  law 
or  make  a  statement  in  any  way  at  variance  with  the 
authority  which  they  were  following.  The  statement, 
it  seems  to  me,  ought  to  be  confined  to  the  equity  so 
far.  if  at  all.  as  it  depends  upon  subrogation. 
Indeed,  the  judgment  goes  on  to  quote  with  approval 
the  -very  passage  from  Lord  Selbome's  jadgment  at 
22  CK.  D.  71,  which  I  have  already  quoted,  and  to 
apply  it  in  exactly  the  same  way  as  Lord  Selbome 
had  done.  If  the  equity,  so  far  as  it  depends  upon 
sabrogation,  is  founded  upon  a  fiction,  and  involves 
a  dosing  of  the  eyes  of  the  court  to  the  true  facts, 
so  far  as  it  is  expounded  by  Lord  Selbome,  it  depends 
upon  the  real  facts  and  requires  a  complete 
examination  of  them. 

I  think  that  the  great  preponderance  of  authority 
shows  that  the  doctrine  of  subrogation  has  very  little, 
if  anything  at  all,  to  do  with  the  equity  really  enforced 
in  t^e  cases,  and  that  there  is,  at  any  rate,  no 
authority  for  any  subrogation  to  the  securities  or 
priorities  of  the  creditors  paid  off.  Dealing  with  this 
case  independently  of  the  authorities,  I  see  no  reason 
why  the  parties  to  an  illegal  lending  should  have 
anything  more  than  bare  justice  dealt  out  to  them, 
and  this  they  get  if  they  are  allowed,  as  they  have 
hither t^i  been  allowed,  to  have  that  portion  of  the 
advance  actually  expended  in  payment  of  debts  of 
the  compftoy  treated  as  a  valid  advance.  If  the 
advance  had  been  within  the  borrowing  powers  of  the 
company,  the  bank  could  have  had  no  right  to  the 
securities  or  priorities  of  the  creditors  paid  off.  It 
seems  to  me  that  it  would  be  unjust  to  other  creditors 
that  a  fiction  should  be  invented  for  the  purposes  of 
making  an  invalid  loan  more  valuable  than  a  valid 
one.  I  entirely  agree  with  what  Bomer,  J.,  has  said 
about  the  unsatisfactory  way  in  which  such  a  doctrine 
as  is  contended  for  by  the  appellants  would  work  in 
practice,  and  I  do  not  consider  it  necessary  here  to 
repeat  what  he  said. 

Vaxtghaw  Wii*liams,  L.J..— The  question  in  this 
case  is  a  question  as  to  what  is  the  position  of  the 
North  and  South  Wales  Bank  (Limited),  which  has 
advanced  money  to  the  Wrexham,  Mold,  and  Connah's 
Quay  Bailway  Ck>.  for  the  piurpoce  of,  and  which  has 
been  applied  to,  paying  the  half-yearly  interest  due 
to  the  holders  of  certain  debenture  stock.  And  the 
first  question  to  be  decided  is  the  position  of  the  bank 
in  relation  to  the  railway  company,  which,  although 
it  is  now  insolvent,  and  although  a  receiver  has  been 
appointed  st  the  instance  of  the  Great  Central  Bail- 
way  Co.,  who  are  judgment  creditors,  is  nevertheless 
an  existing  railway  and  a  going  concern.  At  the 
date  when  the  bank  supplied  the  money  which  was 
paid  to  the  debenture  stockholders  no  receiver  had 
beep  appointed.  The  debenture  stockholders  are 
divided  into  three  classes — series  A,  series  B,  and 
series  C.  Series  A  is  entitled  to  be  paid  in  priority  to 
series  B,  and  series  B  is  entitled  to  be  paid  in  priority 
to  series  C. 

{generally  speaking,  if  a  company  which  has 
exhausted  its  borrowing  powers  purports  to  borrow 
further  money,  and  thus  obtains  a  supply  of  money, 
the  contracted  loan  is  void  and  riltra  vires,  and  the 
lender  has  no  right  of  action  against  the  company. 
But  nevertheless,  in  some  cases,  the  person  supplying 
the  money  is  able  to  obtain  recoupment  from  the 
funds  of  the  company.  And  the  question  to  be 
determined  in  this  case  may  be  stated  generally  to  be, 
what  is  the  principle  upon  which  the  person  supply- 


ing the  money  is  entitled  to  recoupment  as  against 
the  company ;  and  what  is  his  relation  in  regard  to 
priority  to  the  various  classes  of  creditors  of  the 
company  P  Now,  there  seem  to  me  to  be  two  principles 
upon  which  the  right  of  recoupment  may  be  en- 
forced against  the  company  which  has  exceeded  its 
borrowing  powers  by  the  person  supplying  the 
money. 

The  one  principle  is  that,  although  the  borrowing 
power  is  exhausted,  and  the  transaction  which  pur- 
ported to  be  a  loan  to  the  company  is  as  snoh  ultra 
vires,  and  therefore  null  and  void,  so  that  the 
would-be  lender  can  neither  enforce  repayment 
of  the  loan  nor  rely  upon  the  securities  which 
he  has  taken  for  the  loan,  yet  if  the  company 
apply  the  money  in  their  hands  to  the  payment  of 
debts  actually  owing  by  them,  there  is  thereupon  a 
new  transaction  between  the  company  and  the  person 
who  has  paid  the  money  for  the  purpose  of  the  ultra 
vires  loan.  If  the  ultra  vires  loan  is  to  be  treated  as 
an  illegal  prohibited  transaction,  as  distinguished 
from  a  contract  into  which  the  company  have  no 
capacity  to  enter,  there  is  no  action  at  law  or  in 
equity  by  which  lenders  can  recover  back  moneys 
which  they  have  paid  over  in  pursuance  of  the  illegid 
contract.  If  on  the  other  hand  the  ultra  vires  loan  is 
to  be  treated  merely  as  something  ultra  vires  and  not 
as  an  illegal  transaction,  there  is  no  reason  why  the 
lenders  should  not  recover  the  money  thus  paid  from 
the  company  as  money  received  to  the  use  of  the 
lenders  by  reason  of  the  failure  of  consideration  arising 
out  of  the  incapacity  of  the  company  to  borrow, 
provided  always  that  the  dealing  by  the  company 
with  the  money  has  not  been  such  as  to  show  that, 
noth withstanding  the  form  of  action  adopted,  the 
money  has  really  been  so  dealt  with  by  the  company 
as  that  in  the  intf'rval  between  the  lending  of  the 
money  and  the  bringing  of  the  action  the  company 
has  increased  its  borrowing  obligations  beyond  its 
borrowing  powers.  In  order  to  make  more  clear  this 
statement  of  what  I  conceive  the  position  of  the 
company  to  be  in  a  case  where  the  loan  can  properly 
be  treated  as  an  ultra  vires  as  distinguished  from  an 
illegal  loan,  I  will  put  a  hypothetical  concrete  case. 
Suppose  a  company  purport  to  borrow  a  sum  of 
money  in  excess  of  their  borrowing  powers,  and  before 
they  have  in  any  way  made  use  of  the  money  an 
action  is  brought  to  recover  it  as  on  failure  of  con- 
sideration for  which  it  was  paid,  the  money  would  be 
recoverable;  or,  again,  suppose  the  company  has 
applied  the  money  in  the  payment  of  pre-existing 
debts,  the  money  would  be  recoverable;  because 
in  each  of  these  cases  there  has  been  no  real 
excess  of  the  powers  of  the  company,  and  the  form 
of  action  is  not  made  a  doak  to  cover  a  transac- 
tion which  is  really  ultra  vires.  It  is  like  the  case 
of  money  in  the  hands  of  a  stakeholder  before  it 
has  been  dealt  with  in  accordance  with  the  result  of 
the  wager.  But  if  the  company,  instead  of  either 
refraining  from  adopting  the  loan  or  applying  it  in 
such  a  manner  as  that  their  total  indebtedness  shall 
remain  unchanged,  apply  it,  say,  to  the  purchase 
of  new  property,  the  company  cannot,  after  so  doing, 
be  sued  in  any  form  for  a  return  of  the  money  since 
the  money  has  been  dealt  with  under  the  contract 
of  loan,  and  to  allow  the  company  to  repay  it  would 
simply  be  to  allow  the  company  to  carry  through  an 
ultra  vires  transaction.  I  do  not  know  that  the  dis- 
tinction between  an  illegal  and  an  ultra  vires  contract 
really  makes  much  difference  in  the  present  case ;  for, 
in  my  judgment,  on  the  facts  there  never  was  a 
moment  of  time  during  which  the  loan  was  illegal  or 
ultra  vires,  because  the  loan  took  the  form  of  a  request 
by  the  company  to  the  bank  to  pay  the  interest — t.e., 
the   debt   to  the  holders   of   the   debentitp^  stock 
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wairantB  and  a  payment  by  the  bank  direct  to  tbe 
holders.  But  in  oonaidering  the  dedsions  which  base 
the  right  of  the  lenders  to  reooupment  upon  some  new 
contract  between  the  company  and  the  lenders  for 
the  application  of  money  paid  as  and  for  a  perform- 
ance of  the  ultra  vires  contract,  it  is  desirable  to  con- 
sider how  far  the  money  so  paid  continues  in  the 
hands  of  the  company  to  be  the  money  of  the  lenders, 
and  how  far  the  court  is  justified  in  implying  a  new 
bargain  for  the  application  of  the  money  which  has 
thus  been  dealt  with  by  the  order  of  the  company ; 
and  if  the  court  is  justified  in  so  doing,  whether  this 
involves  the  assumption  of  an  assignment  to  the  bank 
by  the  debenture  stockholders  of  their  rights  in 
respect  of  which  they  have  received  payment  from  the 
bank. 

The  other  principle  upon  which  the  right  of  recoup- 
ment has  been  allowed  to  be  enforced  against  a 
company  in  a  case  where  the  borrrowed  money  has 
been  applied  in  payment  of  debts  of  the  companv  is 
to  subrogate  the  lender  to  the  rights  of  the  creditor 
of  the  company  who  has  been  paid  off,  and  to  treat 
the  lender  of  the  money  as  the  assignee  of  the  debt 
which  has  been  paid  off. 

I  propose  now  to  go  through  the  authoritiias  and 
see  what  are  the  principles  in  each  case  upon  which 
the  rights  of  the  lenders  to  recoupment  have  been 
enforced  against  the  company.  The  first  case,  The 
German  Mining  Co*»  oaset  seems  really  only  to  decide 
that  an  ordinary  company  is  liable  to  pay  the  debts 
contracted  by  the  manager.  The  second  case,  In  re  The 
Oork  and  Youghal  Railway  Co.,  was  a  case  in  which  the 
Cork  and  Youghal  Bailway  Co.,  after  it  had  exhausted 
its  borrowing  powers,  issued  to  one  Lewis,  Lloyd's 
bonds  to  enable  Lewis  to  raise  money  for  the  pur- 
poses of  the  company.  Lord  Hatherley,  when  that 
case  came  up  on  appeal  from  liialins,  Y.C,  in  his 
judgment  pointed  out  that  the  judgments  of  Crompton 
and  Blackburn,  JJ.,  in  ChamherB  v.  The  Manchester 
and  Milford  Bailvjay  Co.,  12  W.  B.  980,  6 
B.  &  S.  588,  made  it  dear  that  where  a  com- 
pany is  authorized  only  to  raise  a  g^ven  amount 
of  capital  by  shares  and  a  certain  other  sum  by 
debentures  or  mortgages,  then  the  company  cannot 
issue  any  debenture  or  loan  note  or  any  security  of 
that  description  for  the  mere  purpose  of  raising  money, 
and  that  such  instrument  would  be  just  as  void  in 
eqaity  as  at  law,  being  contrary  altogether  to  and 
absolutely  forbidden  by  the  statute  (7  &  8  Yict.  c.  85). 
Accordingly,  the  Lloyd's  bonds  in  that  case  not 
beiuf  issued  in  respect  of  debts  actually  due,  but 
simply  issued  for  the  purpose  of  raising  money 
were  held  to  be  null  and  void  and  instruments  to 
which  no  legal  validity  could  be  attributed.  The 
inference  which  I  draw  from  the  judgment  of  Lord 
Hatherley  is  that  he  thought  that  .the  borrowing  of 
money  by  the  company  for  the  purpose  of  paying 
off  debts  of  the  company  was  not,  in  a  case  where  the 
money  was  so  applied  an  ultra  vires  borrowing  at  all, 
and  I  do  not  quite  understand  why  Mr.  Lewis  who 
lent  the  money  should  not  have  sued  at  law  for  the 
money  so  lent,  in  so  far  as  the  money  was  lent  for 
the  payment  of  the  legitimate  debts  of  the  company 
and  so  applied.  In  the  actual  case  before  the  court 
it  was  not  Mr.  Lewis  who  was  seeking  to  recover  the 
money  advanced,  but  the  persons  from  whom  Mr. 
Lewis  had  raised  the  money  which  was  thus  applied. 
And  it  may  be  that  it  was  the  absence  of  privity 
between  these  persons  and  the  company  which  made 
Lord  Hatherley  think  it  necessary  to  pay  that  these 
persons  were  entitled  to  obtain  repayment  from  the 
company  of  the  moneys  so  advanct^d  by  virtue  of 
their  standing  in  the  shoes  of  the  creditors  whose 
debts  were  paid  off.  But  undoubtedly  he  does  base 
their  right  on  this  consideration.      I  observe  that 


Giffard,  L.J.,  in  his  judgment  (p.  762}  speaks  of  tiie 
bondholders  as  the  assignees  of  Mr.  Lewis,  sod 
not  as  the  assignees  of  the  creditors  of  the  com- 
pany whose  debts  had  been  paid  of^  and  it  sesms 
to  me  that  this  is  a  more  correct  way  of  statsng  the 
position.  But  in  the  present  case  the  bank  axe  in  the 
position  of  Mr.  Lewis,  and  I  cannot  understand  why 
there  is  any  need  to  invent  any  fiction  whatever  to 
give  the  bank  the  right  of  action,  or  any  necessity  to 
vest  in  the  bank  the  rights  of  the  creditors  who  hava 
been  paid  off.  If,  however,  there  is  any  necessty, 
these  judgments  seem  authority  for  the  propos- 
tion. 

The  next  case  to  be  considered  is  die  BladAwn 
Buildin'j  Society  v.  Canliffe,  Brocks^  ^  Co,  in  ^e  Goini 
of  Appeal.     Li  that  case  the  building  societv  lisd 
overorawn  their  account  to  a  large  amount,  and  by  a 
memorandum  of  agreement  had  purported  to  gi?s 
their  bankers  security  for  the  balance  from  time  to  tinci 
due  on  certain   deeds  deposited  with  them.     Thit 
overdrawing  of  the  bankers'  account  was  uUra  vim^ 
and  it  was  held  that  the  bankers  had  no  lien  mdat 
the  agreement  on  the  deeds  deposited,  but  that  thef 
were  entitled  to  use  the  deeds  for  such  part  of 
money  advanced  by  them  as  had  been  applied 
payment  of  the  debts  and  liabilites  of   the 
properly  payable.    Lord  Selbome,  after  pointiiig 
that  the  transaction  was   vUra  vires,  imd  that 
bankers  had  no  lien  on  the  deeds  under  the 
ment,  says  at  p.  70   of  22  Ch.  D. :     [His  loi 
read  the  piusage  from  Lord    Selbome's   judgma 
dealing  with  an  equitable  principle,  and  oontinnfid: 
Now,  it  does  not  seem  to  me  that  the  equity  relied 
by  Lord  Selbome  involves  in  any  way  an  assumpf 
that  the  debts  of  the  creditors  of  the  company  wl 
have  been  paid  off  are  to  be  tinted  as  assigned  to 
lenders  who  provided  the  money;  for,  aTthooffh 
states  it  to  be  the  equity  estaUished  by  The  Gbrl  am 
Youghal  Bailway  Co.*s  c€tse,  this  does  not  involve 
assumption  of  an  assignment,  for  he  seems  to 
that  part  of  the  judgment  of  Lord  Hatherley 
Giffard,  L.J.,  as  not  being  essential  to  the  judgmen 
It  is  right,  however,  to  point  out  that  Lord  filaok' 
in  the  House  of  Lords  in  dealing  with  an 
which  did  not  go  to  the  main  question  itnelf  ,  seemed 
regard  the  position  of  those  who  pay  off  the  credii 
as  being  that  of  standing  in  the  shoes  of  the 
paid  off. 

The  next  case  is  Baroness  Wenlock  v.  The  Eivtr 
Co.      In   that    case    there    can  be   no    doubt 
the  Court  of  Appeal  did  treat  the  right  of  the 
of  money  borrowed  by  the  company  tUira  rires, 
recoupment,  as  being  based  upon  subrogation  to 
rights  of  the  creditor  paid  out  of  such  money, 
also  held  that  the  right  to  recover  from  the  cum] 
the  amount  of  their  debts  or  liabilities  so  paid 
not  confined  to  the  amount  of  debts  and  lial 
existing  at  the  time  of  the  advance,  bat  extends 
debts  and  liabilitieB  accruing  subsequently  to 
paid  out  of  such  advance.    Fry,  L  J.  tbna  states 
p.   165    of  19  Q.  B.  D.  the  equity    upon  whidi 
right  of   the  lenders  is  based:     [His  lordship 
the  same  passage   as  Bigby,  L.J.,   had   read^ 
continued:]    It  is  to  be   observed  that  Fry,  LJ. 
does  not  purport  to  be  going  beyond  tbe  jadffmesi 
in  The  Blackburn  Building  SociHy  v.  Cunlijfe^  Bn> 
df  Co.    It  seems  to  me  that  there  is  no  trace  in  i 
judgment    of  the  benevolent  equity  spoken  of 
Fry,   L.J.     There    is    some    trace  perhaps    of 
assumption  of  an  assignment,  but  it  aoes  not  seem 
me  that  either  in  this  case  or  in  that  of  In  re  Thf  0 
and    You(/hal  Riiilway    Co.    the    assumption   of 
assignment  of  the  debts  of  the  creditors  paid  off  is 
any  way  essential  to  the  eqaity  on  which  the  j 
ment  is  based.    No  case  is  to  be  found  in  which  the 
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lenders  have  oyer  in  fact  snooeeded  in  enforcing  the 
secuiities  of  the  paid  off  creditors. 

I  have  thus  dealt  with  the  authorities  at  length  in 
order  to  arrive  at  the  principles  upon  which  the 
coarts  have  gone  in  cases  of  this  character ;  but  I  do 
not  think  that  all  the  difficulties  which  the  courts  had 
to  deal  with  in  these  other  cases  arise  in  the  present 
case,  for  in  the  present  case  the  bank  simply  lent 
money  for  the  payment  of  a  half-year's  int^est  due 
to  the  debenture  stockholders,  and  paid  the  money 
direct  to  those  stockholders,  I  do  not  beUeve  that 
this  transaction  was  ultra  vires  at  all,  and  if  so  I 
cannot  understand  why  an  action  for  money  paid 
should  not  successfully  be  brought  by  the  bank*  The 
money  never  was  in  the  hands  of  the  railway  com- 
pany. There  was  do  interval  of  time  after  the  money 
was  lent  during  which  it  was  uncertain  how  the 
money  would  be  applied ;  and  this  being  so  I  see  no 
De«d  for  the  invention  of  any  fiction  whatever.  I 
very  much  doubt  whether  at  law  or  in  equity  a  man 
who  pays  off  a  debt  at  the  request  of  another  is 
necessarily  to  be  treated  as  the  assignee  of  that  debt, 
but  a  very  little  evidence  will  be  sufficient  to  establish 
that  as  between  hiinself  and  the  person  at  whose 
request  he  has  paid  off  the  debt  it  was  intended  that 
he  should  be  treated  as  the  transferee  of  the  securities, 
if  such  there  be,  in  the  hands  of  the  creditor.  In  the 
present  case,  however,  there  are  no  such  securities. 
The  discharged  interest  certificate  is  not  such  a 
security,  and  I  do  not  see  what  right  the  company 
and  the  person  who  supplies  the  money  to  pay  off  the 
creditor,  have  to  say  that  the  debt  which  has  been 
paid  off  shall  be  treated  as  if  it  had  not  been  paid  off. 
There  has  been  no  assignment  in  fact  by  the  creditor, 
and  I  do  not  see  that  the  justice  of  the  case  in  any 
way  requires  that  the  court  should  assume,  contrary 
to  the  fact,  that  there  has  been  such  assignment. 
My  judgment,  so  far,  assumes  that  in  the  circumstances 
of  this  case  there  has  been  no  borrowing  in  excess  of 
the  powers  of  the  company,  and  that  no  occasioa 
arises  for  the  application  of  any  equitable  principle 
to  do  justice  between  the  bank  and  tiiie  company. 

Bat  if  my  conclusion  as  to  this  is  wrong  and 
the  directors  did  assume  to  do  an  act  uUra  vires 
of  the  company  in  getting  the  bank  to  pay  these 
interest  warrants,  equity  will  treat  the  illegal  or  ultra 
vires  transaction  entered  into  by  the  directors,  under 
which  the  company  has  received  the  money,  as  being 
an  intra  vires  transaction  to  the  extent  to  whidi 
the  borrowing  of  which  the  company  have  had  the 
benefit  oonld  have  been  effectea  as  an  intra  vires 
transaction  at  the  moment  of  the  making  of  the 
payment  of  which  the  company  have  had  the  benefit ; 
and  this  whether  the  origmal  contract  purported  to 
be  made  was  merely  uUra  vires  or  illegal.  The 
principle  is  not  unlike  that  adopted  at  law,  where 
money  paid  for  the  purpose  of  an  illegal  transaction 
is  held  to  be  recoverable,  so  long  as  the  contract  is 
executory  or  in  fieri.  This  equity  as  defined  in  the 
earlier  cases  cited  seems  to  involve  no  assumption  of 
assignment  or  subrogation  as  Fry,  L.J.,  seems  to 
have  assumed  in  Baroness  Wenlock  v.  Ths  River  Dee 
Co.  I  should  shrink  myself  from  saying  that  the 
state  of  things  assumed  in  equity  for  the  purpose  of 
doing  justice  between  the  parties  must  not  be  carried 
to  its  logical  results.  If  equity  requires  you  to 
assume  a  contract  where  none  has  been  executed,  it 
seems  to  me  that  equity  as  well  as  law  must  govern 
the  relations  between  the  parties  to  the  assumed  con- 
tract on  the  basis  that  there  was  a  contract  in  fact. 
Nor  do  I  see  that  pushing  the  equity  to  its  logical 
conclusion  would  do  any  injustice  to  innocent  persons. 
It  makes  no  difiierence  to  the  other  creditor  whether 
the  creditor  having  priority  is  the  warrant  holder  or 
the  bank. 


Appeal  dismissed. 

Solicitors,  RowcUffes,  Rawle,  <fe  (7o.,  for  HiU,  Dickin- 
son^  &  Co,f  Liverpool ;  Field,  Roscoe,  dt  Co.,  for  Evan 
Morris,  <fc  Co.,  Wrexham ;  Sharp,  Parker,  &  Co.,  for 
Alsop,  Stevens,  Harvey,  &  Crooks,  Liverpool ;  Morris, 
Aliens,  &  Chapman,  for  J,  B.  PolliU,  Manchester; 
Cunliffes  A  Davenport,  for  R.  B.  Lingard-Monk,  Man- 
chester. 


From  Chan.  Div.  ) 

(Lindley,  M.R.,  and  Rigby  [  April  25. 

and  Collins,  L.J  J.)         i 

In  re  ATKINSON. 
Waller  v.  Atkinson,  (a.) 

Married  woman — Will — Assent  of  husband — Husband 
proving  will — Practice  of  Probate  Division. 

Where  a  married  woman,  who  had  no  power  of  dis- 
position by  will  except  with  the  assent  of  her  husband, 
bequeathed  all  her  property  to  her  husband,  subject  to  the 
payment  of  a  legacy  of  £10,000,  and  appointed  him  sole 
executor. 

Held,  that,  as  probate  of  a  married  woman^s  will  is 
now  granted  only  in  general  terms,  the  husband  did  not 
by  Tnerely  proving  the  will  thereby  assent  to  the  dis- 
positions it  contained. 

Held,  also,  on  the  construction  of  the  will,  that, 
whether  or  not  the  husband  had  assented,  it  did  not 
dispose  of  the  property,  which  would  have  gone  to  the 
husband  if  the  testatrix  had  not  made  a  wiU. 

Decision  of  Stirling,  J.  (46  W.  R.  439),  affirmed. 

Appeal  against  a  decision  of  Stirling,  J.  (46  W.  B. 
439). 

By  her  will  dated  the  6th  of  May,  1880,  Amelia 
Atkinson  gave  all  the  personal  estate  of  which  by 
virtue  of  any  power  or  authority,  or  of  any  separate 
right  of  property,  or  otherwise  howsoever,  she  was 
competent  to  dispose,  including  her  portion  or  fortune 
and  other  interest  {jd  any)  under  the  will  of  her  late 
father,  James  ffliaw  Taylor,  unto  her  husband,  Joseph 
Beaumont  Atkinson,  for  his  own  absolute  use 
and  benc^t,  subject  nevertheless  to  the  payment 
thereout  of  the  pecuniary  legacy  thereinafter  be- 
queathed by  tiiat  ner  will,  and  also  of  any  legacies 
bequeathed  by  her  by  any  codidl  to  that  her  will, 
tog^tiier  with  the  expenses  (but  not  including  legacy 
duty)  incident  to  the  discharge  of  such  leg^es.  The 
testatrix  further  bequeathed  to  Lavina  Waller  the  sum 
of  £10,000  in  manner  therein  mentioned ;  but,  if  the 
said  Lavina  Waller  should  die  in  the  testatrix's  life- 
time, she  gave  the  same  legacy  or  sum  of  £10,000  to 
such  person  or  x>er8ons  as  at  the  time  of  the  testatrix's 
death  would  have  been  Lavina  Waller's  next-of-kin, 
and  entitled  to  her  personal  estate  under  the  statutes 
for  the  distribution  of  the  personal  estate  of  intestates, 
if  she  had  died  immediately  after  the  death  of  the 
testatrix.  The  testatrix  appointed  her  husband  the 
sole  executor  of  her  will. 

Mrs.  Atkinson  died  in  February,  1892,  and  her 
husband  proved  her  will  in  general  form  in  May  of 
the  same  year.  Her  property  other  than  that  which 
she  took  from  her  f aUier  was  of  very  small  amount. 

At  the  time  of  Mrs.  Atkinson's  death,  proceedings 
with  reference  to  the  estate  of  her  father,  J .  S.  Taylor, 
were  pending  in  the  State  of  New  York.  J.  S. 
Taylor  was  an  Englishman,  but  had  considerable 
property  in  the  United  States.  One  of  his  executors 
was  resident  in  New  York,  and  had  instituted  a  suit 
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there  for  the  purpose  of  haTing  the  estate  within  the 
control  of  the  New  York  court  administered  by  that 
court.  To  that  litigation  the  next-of-kin  of  Lavina 
Waller  (who  had  died  in  the  lifetime  of  the  testatrix) 
and  Mr.  Atkinson  were  parties.  It  was  decided 
that  Mrs.  Atkinson  had  no  power  of  disposition 
over  the  property  which  she  took  from  J.  8.  Taylor, 
and  could  not  dispose  of  it  by  will  without  the 
assent  of  her  husband.  The  next  of  kin  of  Lavina 
WaUer  then  took  out  before  Stirling,  J.,  an  orig- 
inatiog  summons  against  Mr.  Atkinson,  asking  for 
payment  to  the  plaintiffs  of  the  legacy  of  £10,000 
bequeathed  by  the  will  of  Mrs.  Atkinson.  The  ques- 
tion before  Stirling,  J.,  was,  had  Mr.  Atkinson  assented 
to  the  disposition  contained  in  the  will  so  as  to  bind 
himself?  Stirling,  J.,  decided  that  be  had  not  so 
assented,  and  the  next-of-kin  of  Lavina  Waller 
appealed.  In  the  Court  of  Appeal,  at  the  request  of 
tbe  appellants,  further  evidence  of  assent  by  Mr. 
Atkinson  was  admitted ;  and  the  question  whether  on 
the  true  construction  of  Mrii.  Atkinson's  will  it  dis- 
posed of  property  which,  in  the  absence  of  disposition, 
would  have  gone  to  Mr.  Atkinson,  was  raised  for  the 
first  time  on  the  argument  of  the  appeal. 

Butcher,  Q»C,,  and  T,  T.  Meihold,  for  the  appeal 
referred  (in  addition  to  the  authorities  cited  below), 
to  Selwood  V.  Mildmay^  3  Yes.  jun.  306  (commented 
oa  in  Miller  v,  Travers,  8  Bing.  244,  at  pp.  252-3). 

Jenkins t  Q,C.,  and  Stewart  Smithy  for  the  defendant, 
were  stopped. 

LiXDLEY,  M.B. — I  do  not  think  that  when  this 
case  is  thrashed  out,  as  it  has  now  been,  there  is 
really  any  difficulty  in  coming  to  a  decision  upon  it. 
The  practical  question  is  whether  the  plaintiffs  are 
entitled,  under  this  will  and  in  the  events  which  have 
happened,  to  the  legacy  of  £10,000.  That  is  the  real 
question.  They  place  their  title  upon  the  provisions 
of  the  will  of  Mrs.  Atkinson,  and  upon  the  assent  of 
her  husband  at  her  death  to  tbe  bequest  which  she 
had  made.  Mrs.  Atkinson,  the  testatrix,  was  married 
about  1868,  and  during  her  coverture  she  made  a 
will.  In  my  view  that  will  was  in  the  ordinary 
form  of  a  will  made  by  a  married  woman. 

A  married  woman  in  those  days  could  not  make  a 
valid  will  of  property,  unless  it  was  settied  to  her 
separate  use,  without  the  assent  of  her  husband.  The 
effect  of  that  assent  is  discussed  by  Lord  Selbome, 
L.C.,  in  Noble  V.  Willock,  21  W.  B.  711,  L.  B.  8  Ch. 
App.  778,  at  p.  789,  where  the  Court  of  Appeal  and  then 
tke  House  of  Lords,  had  to  consider  the  effect  of  the 
Wills  Act  upon  dispositions^by  married  women.  Lord 
Selbome  says :  '*  What  is  the  doctrine  of  law  as  to  the 
husband's  assent  ?  As  I  understand  all  the  authorities 
and  all  the  cases,  it  means  neither  more  nor  less  than 
this,  that  as  to  all  the  property  of  the  wife  of  which 
the  husband  is  purchaser,  which,  if  reduced  into 
possession  during  tbe  marriage,  becomes  by 
law  his,  and  which,  if  it  remains  not  reduced 
into  possession  when  the  marriage  is  dissolved  by 
the  wife's  death  becomes  also  by  law  his  (subject 
indeed  to  the  necessity  of  taking  out  administration 
to  the  wife) ;  as  to  all  this  property,  vested  in  him  in 
his  marital  right,  he  may,  if  he  pleases,  waive  his 
right,  and  so  waive  it  as  to  give  effect  to  a  will  made 
by  his  wife  during  the  coverture  in  derogation  of  his 
marital  right."  As  I  understand  the  authorities,  the 
husband  is  at  liberty  during  the  life  of  his  wife  to 
give  her  leave,  or  to  license  her  to  make  a  will,  and 
may  nevertheless  revoke  that  licence ;  but  if  after  her 
death  he  has  really  assented  to  the  will  he  cannot 
revoke  that  assent.  Before  Stirling,  J.,  this  case  was 
argued  on  the  assent  of  the  husband,  and  on  the 
ground  that  he  had  proved  the  will,  and  that  that 


amounted  to  an  assent  to  the  disposLtions  it  oon- 
tained.  Under  the  old  law  I  suppose  that  would 
have  been  an  assent  to  the  will.  It  would  not,  of 
course,  have  affected  the  construction  of  it,  bat 
it  would  have  been  an  assent  to  it.  The  qnestioa 
on  the  construction  of  this  will  does  not  appear 
to  have  been  brought  before  Stirling,  J. ;  and 
the  leamei  judge  decided — ^in  my  opinion  quite 
rightly  decided,  having  regard  to  the  alteratiaii  of 
the  law  as  to  proving  of  wills  by  husbands — that  tbe 
mere  fact  of  the  husband  proving  the  will  does  not 
amount  to  an  assent  to  it.  Formerly,  proving  the 
will  did  amount  to  an  assent,  because  tiiere  were  tvo 
steps  in  the  probate,  one  as  to  what  the  wife  could 
dispose  of,  and  had  disposed  of  by  wQl,  and  the  otiiar 
as  to  the  rest  of  her  property.  Now,  there  is  only 
one  step,  and  if  the  husband  proves  at  all  he  must  profs 
in  the  general  form.  That  being  the  case,  the  iaterauae 
which  would  at  one  time  have  been  drawn  from  the 
fact  of  the  husband  proving  can  no  longer  be  drawn; 
and  so  far  as  Stirling,  J.'s,  judgment  was  ooncenied 
that  concluded  the  matter. 

But  in  this  court  the  case  has  been  argued 
on  further  materials.  We  have  admitted  a  very 
important  letter  of  October,  1893,  which,  taken  in 
connection  with  the  other  evidence  to  whidi  our 
attention  was  called  by  Mr.  Butcher,  raises  i 
strong  inference  that  the  husband  did  assent.  I  do 
not  decide  that  he  did,  because  we  have  not  heard 
Mr.  Jenkins,  or  have  not  given  him  an  opportmntf 
of  explaining  that  letter.  In  my  view,  it  is  unneoes- 
sary  to  explain  it.  As  the  case  now  stands,  I 
think  I  should  incline  to  the  view  that  the  huibaad 
did  assent;  but,  apart  from  the  fact  of  obtaiiiinf 
probate,  the  evidence  of  assent  before  Stirling,  J., 
was  quite  insufficient.  On  the  evidence  which  is  now 
before  us  I  should  incline  to  the  view  that  the  husband 
assented  to  the  will  of  his  wife.  But  what  is  that 
will?  It  is  the  will  of  a  married  woman  gtnng 
property  to  her  husband  subject  to  the  payment  of  a 
legacy  of  £10,000.  The  question  which  you  have  to 
consider  in  regard  to  that  will,  before  yon  begin  to 
talk  about  assent,  is  this:  Is  there  anything  in  it 
which,  if  it  is  fairly  construed,  leads  yon  to  take  the 
view  that  the  testatrix  was  disposing  of  that  property 
which  her  husband  would  take  if  there  was  no  dispo- 
sition by  her  ?  I  cannot  find  any  such  thing  at  all  ia 
this  will.  I  do  not  think  she  was  in  fact  making  a 
will  of  the  prox>erty  which  would  pass  to  her  husband 
without  her  assistance.  What  she  says  is,  I  give  all 
the  property  which  I  am  competent  to  dispose  of,  in- 
cluding my  portion  or  fortune  and  other  interest(if  ulj] 
under  the  will  of  my  late  father,  to  my  husbi.nd.  subject 
nevertheless  to  the  payment  of  (in  substanoe)  the  leg^ef 
of  £10,000.  Let  us  look  at  the  language  fairly-iiflt 
hypercritically,  for  I  never  like  that  way  of  constniiag 
documents— and  ask  ourselves  this  question :  Can  «■ 
fairly  come  to  the  conclusion  that  the  testatrix  vis 
dreaming  at  all  of  disposing  of  the  property  whi<A 
would  pass  to  her  husband  if  she  did  not  make  a 
will  ?  It  seems  to  me  plain  that  thronghoat  dM 
assumed  that  the  property  she  was  deiding  witk 
would  not  go  to  her  husband  if  she  made  no  wflL 
but  that  it  was  property  which  she  could  somehov 
dispose  of.  It  appears  to  me  that  it  would  be  foidag 
her  language,  and  putting  quite  an  unfair  cons^ofr- 
tion  upon  it,  to  hold  that  it  amounts  to  a  dispoatiga 
by  her  to  her  husband  of  properly  which  he  ©wW 
claim  if  she  did  not  m^e  any  disposition  of  it  at 
all.  That  view  of  the  meaning  of  her  will  is 
absolutely  conclusive  of  this  case.  Whatever  the 
husband  may  have  assented  to,  it  could  be  nothing 
which  would  affect  the  right  he  now  asserts.  ^ 
certainly  cannot  have  assented  to  more  than  she  his 
done.    I  cannot  help  thinking  that 
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giran  npon  the  sappontion  that  the  wife  had,  under 
tbe  powers  oonfemd  on  her  by  her  father's  will, 
made  a  valid  disposition ;  and,  if  so,  it  was  of  course 
giren  npon  an  entire  misapprehension,  and  it  would 
be  8  piece  of  sharp  practice  if  the  next-of-kin  of 
Lftvina  Waller  were  to  take  advantage  of  that.  I 
think  that  on  the  true  construction  of  this  will  the 
pbintifis  are  not  entitled  to  payment  of  the  sum  of 
£10,000  which  they  daim,  and  that  the  appeal  must 
be  dismissed. 

BiOBY,  L.J. — I  agree  in  all  respects  with  the 
liaeter  of  the  Bolls. 

GoLLiiTS,  Lk  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors,  Learoyd^  James,  <£;  Mellor,  for  Learoyd  & 
Co.i  Huddersfield ;  Busk,  Mellor,  &  Morris,  for  Sale, 
Seddon,  &  Co.,  Manchester. 


From  Q.  B.  Div.        j 
(Barlof  HalsbuTY,  L.G.,  }  March  17. 

and  A.  L.  8mith,  L.J.)  ) 

Habluok  v.  Glask.  (a.) 

Bankruptcy — Administration — Insolven t  estcUe — Exec m- 
iion  creditor — Completion  of  execution — Bankruptcy 
Ad,  1883  (46  dh  47  Vict,  c,  52),  ss,  45,  125. 

Saiion  45  of  the  Bankruptcy  Act,  1883,  which  dis- 
aititles  an  execution  creditor  to  retain  the  benefit  of  his 
exfcation  against  the  trustee  in  bankruptcy  of  the  debtitr 
unless  he  completes  the  execution  be/ore  the  date  of  the 
noeiving  order,  is  not  applicable  to  an  administration  of 
the  estate  of  a  deceased  debtor  under  section  125. 

Appeal  from  the  judgment  of  Wright,  J.,  on  the 
trial  of  an  interpleader  issue,  reported  [1898]  2  Q.  B.  28. 

On  the  29th  of  September,  1897,  a  judgment  was 
obtained  by  Isabella  Clark  against  Joseph  Metz  for 
£4,488  188.  3d.  On  the  18th  of  October  Metz  died. 
On  the  22iid  of  October  the  goods  of  the  deceased 
judgment  debtor  were  seized  in  execution  under  a 
writ  of  fi,  /a,,  but  they  were  not  sold.  On  the  3rd 
of  November  letters  of  administratiou  were  granted 
to  the  judgment  debtor's  widow.  On  the  19th  of 
November  an  order  was  made,  with  the  concurrence 
of  the  widow,  for  the  administration  of  the  estate  of 
the  deceased  debtor  under  section  125  of  the  Bank- 
ruptcy Act,  1883.  The  sheriff,  having  received  notice 
of  this,  interpleaded,  and  an  order  was  made  for  the 
trial  of  an  interpleader  issue,  in  which  the  ofiB.oial 
noeiver  was  to  be  the  plaintiff,  and  the  execution 
creditor  defendant,  to  determine  the  question  whether 
st  the  time  of  the  seizure  the  goods  s»*ized  were  the 
property  of  the  official  receiver,  as  the  trustee  of  the 
flrtate  of  the  deceased,  as  against  the  execution 
creditor.  Subsequently  Hasluck  was  appointed 
trustee  in  the  place  of  the  official  receiver,  and  was 
•ahetituted  for  nim  as  plaintiff  in  the  issue. 

Wright,  J.,  held  that  the  goods  were  not  the 
property  of  the  trustee  as  against  the  eacecution 
or«ditor,  and  Rave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

The  arguments  on  the  appeal  were  heard  before  the 
Earl  of  Halsbury,  Ij.C.,  A.  L.  Smith,  L.J.,  and  the 
Iste  Chitty,  L.J. 

Herbert  Seed,  Q.C,  and  Muir  Ma<Jeenzie,  for  the 
I^aintiff. 

A,  T.  Lawrence,  Q,G,,  and  T,  W,  Chitty,  for  the 
defendant. 

Cur,  adv,  vult. 


(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister- at- 

Law. 


March  17.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  This  is  an  interpleader  issue,  and  the 
material  facts  are  these.  [His  Lordship  stated 
the  facrs,  above  set  out,  and  continued  J.  The 
question  is.  Do  the  goods  seized  and  held  by  the 
sheriff  vest,  under  the  administration  order  of  the 
19th  of  November,  1897,  in  the  trustee  Hasluck  freed 
and  discharged  from  the  execution,  so  that  the 
execution  creditor  is  thus  deprived  of  her  right  to  the 
proceeds  of  the  goods  so  seized  and  held  by  the  sheriff 
in  execution  upon  her  judgment  ?  Apart  from  the 
bankruptcy  of  an  execution  debtor  intervening 
between  seizure  and  sale  of  goods  by  a  sheriff,  and 
apart  from  the  question  raised  in  this  case,  the  answer 
would  clearly  be  No. 

By  the  Sale  of  Goods  Act,  1893,  s.  26,  which  re- 
enacts  a  provision  in  the  Statute  of  Frauds,  it  is 
enacted  that  a  writ  of  fi.  fa,  shall  bind  the  property 
in  the  goods  of  the  execution  debtor  as  from  the  time 
when  the  writ  is  delivered  to  the  sheriff  to  be  executed. 
By  section  125,  sub-sections  1  and  2,  of  the  Bankruptcy 
Act,  1883,  the  true  construction  of  which  has  now  to 
be  decided,  it  is  enacted  that  a  petition,  in  certain 
events  which  exist  here,  may  be  presented  praying 
for  an  order  for  the  administration  of  the  estate  of  a 
deceased  debtor  according  to  the  law  of  bankruptcy, 
and  that  an  order  for  the  administration  in  bank- 
ruptcy of  the  deceased  debtor's  estate  may  be  thus 
obtained.  Now,  upon  such  an  order  being  obtained, 
what  is  to  happen  ss  to  the  property  of  the  deceased 
debtor?  Sub-section  5  deals  with  this,  and  enacts 
that  upon  an  order  being  made  for  the  administration 
of  a  deceased  debtor's  estate  the  property  of  the 
debtor  shall  vest  in  the  official  receiver,  and  he  shall 
forthwith  proceed  to  realize  and  distribute  the  same 
in  accordance  with  the  provisions  of  the  Act.  What 
does  this  mean  P  Does  it  mean  that  the  property  of 
the  deceased  debtor,  bound  as  it  is  by  the  execution 
levied  thereon,  shall  vest  in  the  official  receiver,  or 
that  the  property  of  the  debtor,  unbound  by  the 
execution,  is  to  vest  in  him  f  In  this  sub-section  5 
of  section  125,  which  is  the  vesting  section,  I  cannot 
find  words  which  show  that  the  properly  of  the 
debtor,  unbound  by  the  execution,  is  to  vest  in  the 
official  receiver.  It  is  the  property  of  the  debtor,— 
which  may  be  either  bound  or  unbound  by  an  execu- 
tion when  the  order  for  an  administration  is  obtained, 
— which  is  to  vest  and  which  is  to  be  admimstered 
under  the  administration  order.  If  it  is  bound  it 
vests  subject  to  the  fetter ;  if  it  is  unbound  it  passes 
as  it  is.  Then  comes  sub-section  6  of  section  125. 
It  enacts  that,  *<with  the  modifications  hereinafter 
mentioned  "  (these  will  be  found  in  sub-section  7  and 
post,  and  do  not  affiect  this  case),  **  all  the  provisions 
of  Part  III.  of  this  Act  relating  to  the  administration 
of  the  property  of  a  bankrupt  shalJ,  so  far  as  the 
same  are  applicable,  apply  to  the  case  of  an  administra- 
tion order  under  this  section  in  like  manner  as  to  an 
order  of  adjudication  under  this  Act."  This,  I  think, 
means,  as  Fry,  L.J.,  has  pointed  out  in  In  re  OotUd, 
35  W.  B.  569,  19  Q.  B.  D.  92,  that  the  section  applies 
to  the  mode  of  administration  and  not  to  the  subject- 
matter  to  be  administered. 

I  have  already  dealt  with  what  is  the  property  of 
the  deceased  debtor  which  vests  in  the  official  receiver 
or,  as  in  this  case,  in  the  trustee,  and  which  is  to  be 
administered.  Part  III.  embraces  sections  37  to  65 
inclusive,  amongst  which  is  section  45.  This  section 
enacts  that  '*  where  a  creditor  has  issued  execution 
against  the  goods  ...  of  a  debtor  •  •  • 
he"— that  is,  the  creditor— <* shall  not  be  entitled 
to  retain  the  benefit  of  the  execution  .  .  • 
against  the  trustee  in  bankruptcy  of  the  debtor 
unless  he  has  completed  the  execution  .  .  ." — ^that 
IS,  by  seizure  and  sale — "  before  the  date  of  the  receiv- 
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ing  order  and  bef  oro  notice  of  the  presentation  of  any 
bankruptcy  petition  •  .  .  against  the  debtor  or  of 
the  commission  of  any  available  act  of  bankruptcy 
by  the  debtor." 

It  is  argued  that  an  order  for  the  administration  of 
the  estate  of  a  deceased  debtor  under  section  125,  if 
not  a  receiving  order,  a  bankruptcy  petition,  or  an 
act  of  bankruptcy  within  the  meaning  of  those  terms, 
is  equivalent  thereto.  If  the  Legislature  had  intended 
that  this  should  be  so,  I  should  certainly  have  expected 
to  have  found  it  enacted  that  an  administration  order 
was  to  have  the  same  effect  as,  or  be  equivalent  to,  a 
receiving  order,  a  bankruptcy  petition,  or  an  act  of 
bankruptcy ;  but  no  such  words  are  to  be  found.  I 
do  find,  however,  in  the  Act  what  effect  an  adminis- 
tration order  is  to  have,  for  by  sub-section  9  of 
section  125  it  is  expressly  enacted  that  notice  to  the 
legal  i>er8onal  representative  of  a  deceased  debtor  of 
the  presentation  by  a  creditor  of  a  petition  for  an 
order  for  administration,  in  the  event  of  such  order 
being  obtained,  shall  be  deemed  to  be  equivalent  to 
notice  of  an  act  of  bankruptcy,  so  that  after  such 
notice  no  payment  or  transfer  of  property  shall 
opi-rate  as  a  discharge  to  such  personal  representative. 
Nowhere  in  the  Act  is  it  enacted  that  notice  of  a 
petition  for  administration  shall  be  equivalent  to 
notice  of  an  act  of  bankruptcy  to  an  outside 
('X'icution  creditor,  so  as  to  take  away  the  right 
he  posscbsed  to  have  the  Roods  in  the  hands  of 
the  sheriff  sold  and  applied  to  the  payment  of  the 
judgment  debt.  I  would  also  point  out  that  in  sub- 
section 13  of  section  18  of  the  Act  of  1883,  where  the 
Legislature,  as  regards  Fart  III.,  intended  that 
particular  words  should  have  particular  meanings,  it 
Mptciflcally  enacts  that  they  shall  have  such  meanings. 
No  reference  is  made  therein  to  the  case  in  hand. 

If  the  contention  of  the  trustee  be  correct,  a 
different  asset  would  have  to  be  administered  when 
an  administration  of  an  insolvent  debtor's  estate 
takes  place  in  the  Chancery  Division  and  when 
an  aduiinistration  of  such  an  estate  takes  place 
in  the  Court  of  Bankruptcy,  for  in  the  one  the 
estate  bound  by  the  execution  would  be  what  was 
to  be  administered,  and  in  the  other  the  estate  freed 
from  the  execution  would  be  the  available  asset.  It 
is  not  disputed  that  if  the  estate  of  the  deceased 
insolvent  debtor  were  being  administered  in  the 
Chancery  Division  the  estate  bound  by  the  execution 
would  be  what  was  to  be  administered,  and  it  has 
been  held  by  the  court,  in  the  case  of  In  re  Withemsea 
Brickworks,  29  W.  E.  178,  16  Ch.  D.  337,  that  under 
section  10  of  the  Judicature  Act,  1875,  which  imported 
some  of  the  bankruptcy  rules  iu  the  winding  up  of 
companies,  the  rule  as  to  execution  being  avoided 
where  the  goods  had  been  seized  but  not  sold  was  not 
imported  into  the  winding-up  proceedings. 

As  before  stated,  if  the  appellant's  contention  be 
correct  the  estate  wluch  would  have  to  be  administered 
would  depend  upon  which  tribunal  happened  to  have 
the  administration,  and  I  cannot  think  that  this  is 
correct. 

Moreover,  it  has  been  held  by  Cave,  J.,  in  the  case 
of  In  re  Gould,  19  Q.  B.  D.  92,  at  p.  93,  that  section 
47  of  Part  III.  of  the  Act  of  1883,  which  deals 
with  the  avoidance  of  voluntary  settlements,  was 
not  applicable  to  section  125,  and  he  gives  fully 
his  reasons  for  so  holding.  I  do  not  repeat  them,  for 
they  will  be  found  in  the  report  of  his  judgment. 
He  also  said,  though  this  was  obiter,  that  section  45 
did  not  apply.  Upon  appeal  {ibid,  p.  98)  his  decision  as 
to  section  47  was  uphela  in  this  court,  and  Lord  Enher 
stated  that  heagrtfod  with  every  reason  given  by  Cave,  J. 
The  groundwork  of  the  decision  of  the  Coiurt  of  Appeal, 
\k-hiub  will  be  seen  especially  from  Fry,  L  J.'s,  judg- 
ment, was  that  section  125  dealt  with  the  mode  of 


ion  and  not  with  the  subject-mattsr  to  be 
administered,  and  that  it  dealt  with  the  deoessBd 
debtor*s  estate  and  nothing  else. 

Although  in  In  re  Gould  it  was  the  property  of  third 
persons — namely,  the  trustees  of  the  settlement,  whidi 
was  attempted  to  be  dealt  with  under  section  125,  yet 
the  reasomng  to  be  found  in  that  judgment  appeut  to 
me  to  apply  to  this  case — ^namely,  that  rights  of  third 
parties  are  not  to  be  affected  unless  the  intention  it 
expressed  in  plain  terms  ;  and  surely  this  caoDot  be 
found  in  section  125. 

Mr.  Chitty  for  the  execution  creditor  pointed  oat 
that,  with  the  judffments  in  In  re  Withernsea  Bridi- 
works,  and  those  of  Cave,  J.,  and  the  Court  of  Appeil 
in  1887  in  In  re  Gould  standing  unhnpeached,  the 
Legislature  in  the  year  1890  passed  sub-sections  1  sad 
2  of  section  11  of  the  Bankruptcy  Act,  1890,  whenm 
it  expressly  dealt  with  the  duties  of  shenflEs  as  regtids 
goods  taken  in  execution  both  before  and  after  stle, 
and  that  there  is  in  these  sections  no  indication  thit 
the  Legislature  desired  to  alter  what  had  been  nd 
and  held  in  the  prior  cases,  for  it  again  dealt  with  tiie 
effect  of  receiving  orders  and  petitions  in  bankmplcy 
and  with  tiiem  alone,  and  not  with  the  e£fect  of  oraen 
of  administration  under  section  126. 

In  my  judgment,  if  an  order  for  administzttian 
under  section  125  is  to  be  the  equivalent  of  a  reoeiTiDg 
order  or  a  petition  in  bankruptcy  or  an  act  of  bsok- 
ruptey,  it  is  for  the  Leg^islature  and  not  for  a  court  of 
law  to  say  so. 

I  am  aware  that  there  are  dida  of  Yaagfasii 
Williams,  L.J.  —  then  Vaughan  Williams,  J.— in 
WatkiM  V.  Barnard,  46  W.  K.  166,  [1897]  2  a  B. 
521,  which  indicate  his  dissent  from  what  Om,  J., 
has  said  and  held — affirmed  as  it  was  in  this  court 
in  the  case  of  In  re  Gould — and  he  pointed  out  whst 
he  should  do  when  occasion  arose,  though  he  deddsd 
that  in  the  circumstances  of  the  case  before  him 
neither  section  45  of  the  Act  of  1880  nor  section  11 
of  the  Act  of  1890  were  applicable  to  seotioa  12o  of 
the  Act  of  1883.  For  the  reasons  above  I  think  the 
judgment  of  Wright,  J.,  should  be  affirmed,  and  this 
appeal  dismissed  with  costo. 

A.  L.  Smith,  L.J.,  then,  by  consent  of  counsel, 
read  the  following  judgment  of  the  late  Chittt,  LJ.  : 
I  am  of  the  same  opinion.  The  qnestioo  is  whether 
the  order  for  the  administration  of  the  deceased 
debtor's  estate  under  the  125th  section  of  the 
Bankruptcy  Act,  1883,  has  taken  away  the  right 
which,  apart  from  that  section,  the  execution  creditor 
possessed  to  have  the  goods  in  the  hands  of  the  sherif 
sold  and  applied  in  payment  of  the  judgment  debt 
It  is  not  a  question  whether  the  property  in  the  goode 
passed  to  the  trustee  under  the  administration  cider, 
but  a  question  whether  they  passed  free  from  the 
right  of  the  execution  creditor. 

The  state  of  the  law  prior  to  the  passing  d  te 
Act  of  1883  was  this.  Before  the  Judicature  Aot, 
1875,  the  personal  estate  of  a  deceased  debtor  which 
fell  to  be  administered  under  an  administration  decree 
was  the  estete  which  vested  in  the  legal  persoosl 
representative  of  the  deceased.  All  sabsisting  hens, 
charge,  and  rights,  whether  legal  or  eqmtshle, 
remained  undisturbed.  Then  came  the  Jndioatoe 
Act,  1875,  which  by  the  10th  section  imported  certsis 
bankruptcy  rules  into  the  administration  of  the 
estates  of  deceased  insolvent  debtors  and  the  windipr 
up  of  ineolvent  companies.  The  section  was  ill-fraatfd, 
and  there  was  much  difference  of  judicial  opinion  se 
to  its  true  effect.  Ultimately  it  was  dectded  thst 
the  section  did  not  enlarge  the  estate  of  the  decsMsd 
insolvent  debtor,  or  of  the  insolvent  company  in  ^ 
winding  up.  It  will  suffice  to  refer  to  two  aatbodtisi, 
both    decided   before    1883.      In  In  re    ffitJitm^ 
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Bridaoorka  (decided  in  1880)  the  question  was  whether 
the  then  existing  bankrupt!^  mle  avoiding  an  execu- 
tion, where  the  goods  hail  been  seized  but  not  sold, 
was  imported  into  the  windiug  up  of  an  insolveDt 
company,  and  it  was  held  by  the  Court  of  Appeal 
that  it  was  not.  In  In  re  lyEpineuil,  30  W.  B.  423, 
20  Ch.  D.  217  (decided  in  1882),  the  question  was 
whether  the  rule  avoiding  an  unregistered  bill  of  sale 
in  hankruptoy  was  imported  into  the  aduunistration 
of  the  estate  of  a  deceased  insolvent  debtor,  and  it 
was  held  that  it  was  not.  Such,  then,  was  the  known 
state  of  the  law  when  the  12dth  section  of  the  Act  of 
1883  was  passed. 

The  question  turns  on  the  true  construction  of  the 
125th  section.    The  appellant  relies  on  the  6th  sub- 
section.     It   is  very  loosely    worded.      Instead    of 
pointing  out,  as  might  have  readily  bei^  done,  what 
provisions  of  Part  III.  are  to  be  applied,  it  leaves  it 
to  the  court    to  discover  which  of  the  provisions 
are   applicable.      The  precise  question  is    whether 
section  45,  which  occurs  in  Part  III.,  is  applicable. 
Now,  apart  from  the  6th  sub-section^  I  think   it 
it   dear   that   the    subject-matter    dealt   with   by 
the    12oth    section   is    the   estate  of    the    deceased 
debtor  in  the  sense  in  which  that  term  is  invari- 
ably used — ^namely,  the  property  to  which  he  w^ 
entitled  at  the  time  of  his  death  so  far  as  it  has  not 
been  lawfully  dealt  with  since  his  death,  before  the 
order  for  administration  is  made,  and  subject  to  ail 
liens,  charges,  and  rights  subsisting  in  other  persons. 
The  1st,  2nd,  4th,  5th,  and  8th  sub-sections  all  speak 
of  the  deceased  debtor^s  estate  as  that  which  is  to  be 
administered  under  the   order    for    administration. 
The  term  '*  property  of  the  debtor "  also  occurs  in 
the  5th,   6th,  and    7th    sub-sections;    but,  in   my 
opinion,  that  term  is  obviously  employed  in  the  same 
tense  as  estate.    The  provision  for  vesting  is  con- 
tained in  the  5th  sub-section.    It  enacts  that,  upon 
an  order  being  made   for  the  administration  of  a 
decMLsed  debtor's  estate,  the  property  of  the  deceased 
debtor  shall  vest  in  the  official  receiver  of  the  court 
as  trustee  thereof.    The  effect  of  this  enactment  on 
the  personal  estate  of  the  debtor  is  to  divest  out  of 
the   legal   personal    representative    the    personalty 
vested  in  him  at  the  time  of  the  order  and  to  vest  the 
nme  in  the  official  receiver.    In  support  of  this  view 
I  rofer  to  the  3rd  sub-section,  which  prohibits  the 
making  of  an  administration  order  imtil  the  expira- 
tion of  two  months  from  the  grant  of  probate  or 
letters  of  administration  except  with  the  concurrence 
of  the  legal  personal  representative,  or  unless  the 
debtor  committed  an  act  of  bankruptcy  within  three 
months  prior  to  his  decease.    This  sub-section  has 
been  in  part  repealed  by  section  21,  sub-section  1, 
of    the    Bankruptcy  Act,    1890,    which    in    effect 
strikes  out  the  period  of   two  months.      But    the 
enactment  as  it  stood,  by  postponing  the  jurisdic- 
tion   to   make  the    administration    order    for    two 
months  after  probate  or  letters  of  administration, 
a  period  which  might  not  expire  imtil  many  months 
or  even  years  after  the  debtor*s  decease,  affords  a 
strong  reason  against  the  incorporation  of  the  45th 
lection.     In  ordinary  course  an  execution  would  be 
eompleted  long  before  the  expiration  of  two  months. 
Beverting  to  £e  vesting  sub-section,  I  think  that  the 
oidinary  rules  of  construction  would  not  justify  us  in 
holding  that  it  passed  the  goods  seized  freed  from  the 
rights  of  "^e  execution  creditor.    What  the  trustee  is 
by  that  sub-section  directed  to  realize  and  distribute 
is  the  property  dl  the  deceased  debtor,  and  nothing 
more.    Then  I  come  to  the  6th  sub-section  itself.     I 
think  that  the  words  "  relating  to  the  administration 
of  the  pjoperl^  of  a  bankrupt "  mean  what  they  say — 
fliatis,  the  property  of  the  bankrupt,  and  not  the 
property  of  thkd  persons  which  is  by  express  pro- 


visions swept  into  the  fond  distribatable  under  a 
bankruptcy  for  the  benefit  of  the  creditors.  Further, 
I  think  that  the  objections  to  holding  that  the 
provisions  of  the  45th  section  are  applicable  to  an 
administration  order  under  section  125  are  insaperable. 
To  hold  that  they  are  is  to  import  into  the  r25th 
section  words  whidi  are  not  there.  I  look  in  vain  for 
any  words  which  show  that  the  administration  order 
or  any  of  the  proceedings  thereunder  are,  or  are  to  be 
deemed  to  be,  an  equivalent  for  a  receiving  order,  or 
for  a  bankruptoy  petition,  or  an  act  of  bankruptcy  of 
the  deceased.  I  concur  entirely  in  the  observations 
which  A.  L.  Smith,  L.J.,  has  made  on  these  points. 

On  the  construction  of  the  125th  section  I  think 
that  the  provisions  of  the  45th  section  are  not  im- 
ported into  the  125tii  section,  and  that  they  are  not 
applicable.  To  take  away  a  right  such  as  that  of  the 
execution  creditor,  plain  words  manifesting  the  inten- 
tion of  the  Legislature  are  required,  and  1  am  unable 
to  find  them. 

The  contrast  between  the  language  of  the  125th 
section  and  of  the  18th  section,  sub-section  13,  the 
authority  of  In  re  Oould,  the  dicta  in  Watkins  v, 
Barnard,  and  the  bearing  of  the  11th  section,  sub- 
sections 1  and  2,  of  the  Bankruptcy  Act,  1890,  have 
already  been  dealt  with  so  f  ally  that  I  cannot  usefully 
add  anything  on  those  points,  save  this :  By  the 
21st  section  of  the  Act  of  1890  the  Legislature  dealt 
expressly  with  the  125th  section,  and  made  certain 
amendments  therein,  but  left  In  re  Gould  and  the 
principle  of  that  authority  untouched.  It  also 
enacted  by  section  3,  sub-sections  16  and  17  (I  stete 
the  enactment  shortly),  that  if  under  a  comporition 
a  trustee  is  appointed,  section  27  and  Part  Y. 
of  the  principal  Act  should  apply  as  if  the  trustee 
were  a  trustee  in  bankruptoy,  and  as  if  the 
terms  "bankruptcy,"  "bankrupt,"  and  "order  of 
adjudication  "  included  respectively  a  composition,  a 
compounding  debtor,  and  an  order  approving  the 
composition,  and  that  Part  III.  of  the  Act  of  1883 
shomd,  so  far  as  the  nature  of  the  case  and  the  terms 
of  the  composition  admit,  apply  thereto,  the  same 
interpretetion  being  given  to  the  words  "trustee," 
"bankrupt,"  and  "order  of  adjudication,"  as  above 
steted :  yet  no  corresponding  amendment  was  made 
in  the  125th  section. 

It  is  plain  that  if  the  order  for  administration  had 
been  made  in  the  Chancery  Division  the  rights  of  the 
execution  creditor  would  have  remained  unaffected. 
It  would  be  a  strange  result  if  her  rights  depended 
on  the  court  in  whicm  the  administration  takes  place. 
The  4th  sub-section  of  section  125  barred  the  right  to 
present  a  petition  under  that  section  where  proceedings 
in  any  court  of  justice  for  the  administration  of  the 
deceased  debtor's  estete  had  already  been  commenced, 
but  conferred  on  that  court  a  discretionary  juris- 
diction to  order  a  transfer  of  the  proceecun^  to 
bemkruptcy  where  the  estate  is  insolvent.  No  juris- 
diction was  given  to  the  court  exercising  jurisdiction 
in  bankruptoy  to  order  the  transfer..  This  seems  to 
show  that  the  Legislature  considered  it  immaterial  in 
which  court  the  administration  took  place,  and  that 
the  rights  of  persons  interested  would  be  dealt  with 
on  the  same  tooting  whichever  tribunal  controlled  tho 
administration.  These  observations  are  adverse  to 
the  appellant. 

For  these  reasons  I  agree  that  the  appeal  ought  to 
be  dismissed. 

The  Earl  of  Halsbuby,  L.C.,  concurred. 

Appeal  dismisaed. 

Solicitors  for  the  plaintiff,  Qoldherga  <fc  Langdon, 

Solicitors  for  the  defendant,  Thomaa  White  &  Son^ 
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Prom  Q.  B.  Div.  ) 

(L^rd  Biissell  of  EiUowen,  G.J.,  and  [        Feb.  24. 
A.  L.  Smith  and  Collins,  L.JJ.)       > 

In  the  Matter  of  An  Arbitration  between  George 
AND  THE  Goldsmiths  and  General  Burqlary 
Instjranob  Association,  (a.) 

Insurance  —  Burglary  and  housebreaking  —  **  Actual 
forcible  and  violent  entry  " — Entry  by  opening  un- 
locked door — Breaking  open  inner  door  of  shop-front. 

A  policy  of  insurance  an  a  jeweller* s  stock-in-trade 
recited  that  the  assured  was  desirous  of  effecting  an  in- 
surance against  **  loss  or  damage  by  burglary  and  house- 
breaking as  hereinafter  defined."  and  in  its  operative 
part  it  ifisured  him  against  loss  of  the  property  therein 
described  **  by  theft  following  upon  actual  forcible  and 
violent  entry  upon  the  premises  wherein  the  same  is  herein 
stated  to  be  situaie,**  In  the  proposal  for  the  insurance 
the  assured  stated  that  the  premises  were  a  shop,  ware- 
JiousCf  and  dwelling,  and  that  they  were  protected  by 
wood  shutters  and  iron  bars,  and  iron  plates  inside. 
The  policy  contained  a  condition  tJiat  the  assured  shouM 
take  all  due  precautions  for  the  safety  of  the  property 
insured  as  if  the  same  were  not  insured  as  regards,  inter 
alia,  securing  all  doors,  windows,  and  otJier  means  of 
entrance.  During  the  temporary  absence  of  the  porter, 
who  was  taking  down  the  shop  shutters  in  the  morning, 
the  front  door  being  shut,  but  neither  locked  nor  bolt^,  a 
thief  opened  the  door  by  turning  the  handle  and  entered 
the  shop,  and,  having  forcibly  wrenched  an  iron  plate 
and  padlock  off  an  inner  door  of  the  shop-front,  stole 
therefrom  part  of  the  insured  jewellery . 

Held,  that  the  loss  tvas  not  covered  by  the  policy. 
Decision  of  Wills  and  Kenaedy,  JJ.  (46  W^  R,  557, 
[1898]  2  g.  B.  136),  reversed. 

Appeal  from  the  jadgment  of  a  Divisional  Court 
(WiUs  and  Kennedy,  JJJ  on  a  special  case  stated  by 
an  arbitrator:  reported  46  W.  B.  557,  [18981 
2  a  B.  136. 

On  the  24th  of  December,  1891,  the  respondent, 
A.  A.  Georgti,  who  carried  on  basiness  as  a  jeweller 
and  pawnbroker  at  78,  Strand,  effected  a  policy  of 
insurance  on  his  stock-in-trade  with  the  appellants, 
tbe  Gldsmiths  and  General  Burglary  Insurance 
Aflsooiation  (Limited).  The  policy  recited  that  the 
assured  was  desirous  of  effecting  an  insurance 
<<  against  loss  or  damage  by  burglary  and  house- 
breaking as  hereinafter  defined,"  and  in  its  operative 
part  it  insured  him  against  loss  of  the  property 
therein  described  "  by  theft  following  upon  actud 
forcible  and  violent  entry  upon  the  premises  wherein 
the  same  is  herein  stated  to  be  situate."  Certain 
conditions  were  indorsed  on  the  policy,  the  second  of 
which  wd8  as  folio  W8 :  ''  It  is  a  condition  of  this 
policy  that  the  assured  shall  take  all  due  precautions 
for  the  safety  of  the  property  insored  as  if  the  same 
were  not  insured,  as  regards  selection  and  supervision 
of  employes,  securing  all  doors,  windows,  and  other 
means  of  entrance  or  otherwise.*'  The  proposal  for 
the  insurance  signed  by  the  respondent,  which  was 
agreed  to  be  the  basis  of  the  contract,  contained 
answers  to  certain  questions.  The  answer  to  a 
question  as  to  the  nature  of  the  premises  was  "  shop, 
warehouse,  and  dwelling.'*  The  answer  to  the 
question,  *'  How  are  the  premises  protected  on  base- 
ment, ground  floor,  and  roof  lights  ? "  was  **  Wood 
shutters  and  iron  bars,  and  iron  plates  inside." 

On  the  morning  of  the  12th  of  liarch,  1897,  the 
policy  being  still  in  force,  in  the  temporary  absence  of 
the  porter  in  charge  of  the  premises,  who  was  engaged 
in  removing  the  shutters  of  the  shop  to  Hie  rear  of 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister- 

at-Law. 


the  premises,  the  front  door  being  shut,  but  neither 
locked  nor  bolted,  a  thief  opened  the  door  by  tonuDg 
the  handle  and  entered  the  shop,  and,  having  forcibly 
wrenched  an  iron  plate  and  padlock  off  an  imier  door 
of  the  shop-front,  stole  therefrom  part  of  the  iimred 
jewellery. 

The  respondent  having  claimed  under  the  policy  to 
recover  from  the  appellants  the  value  of  the  jewellery 
so  stolen,  the  matter  was  referred  to  arbitratioQ,  sod 
ttie  arbitrator  maie  his  award  in  the  form  of  a  speoisl 
case  for  the  opinio  i  of  the  coart.  The  DiTisioml 
Court  g^ve  judgment  in  favour  of  the  respondent 

Tindal  Atkinson,  Q,C.,  Bray,  Q.C.,  and  C,  L 
Attenborough,  for  the  appellants. 

Joseph  Walton,  Q,C,,  and  A,  T,  Lawrence^  Q,C,,  for 
the  respondent. 

Cur,  adv,  vidi 

Feb.  24.— Lord  Btjssell  of  KiLLOWBir,  G.  J.— This 
is  an  appeal  from  a  judgment  of  a  Divisional  Court, 
by  which  it  was  determined  that  the  respondent  wis 
entitled  to  recover  from  the  appellants  a  sum  of 
money,  being  the  amount  of  a  loss  within  the  terms 
of  a  policy  effected  by  him  with  them.  The  reapoa- 
dent  carried  on  business  as  ajewellerand  pawnbroker 
in  premises  at  78,  Strand.  The  entrance  to  that  Mit 
of  the  premises  which  was  devoted  to  the  jewwery 
business  was  by  means  of  a  door  leading  straight 
from  the  Strand,  the  entrance  to  the  pawnshop  wss 
in  a  side  street,  and  was  towards  the  back  of  ih.9 
premises.  The  policy  was  effected  on  the  24th  of 
December,  1891,  and  on  the  12th  of  March,  1897,  sooa 
after  8.30  in  the  morning,  a  thief  entered  the  shop  by 
the  front  door,  which  was  then  cloved — that  ii  to 
say,  it  was  put  to,  but  it  was  capable  of  being  opened 
by  turning  the  handle.  Having  so  entered,  he  took 
advantage  of  the  absence  of  the  porter,  who  was 
put  ing  away  the  shop  shutters,  to  break  into  a  show- 
case or  partition,  in  which  was  placed  a  quantity  of 
jewellery,  with  which  he  made  off.  The  qoestion  is 
whether  such  theft  was  one  for  the  oonseqnenoes  of 
which  the  appeUants  are  liable  under  the  policy.  The 
learned  judges  in  the  Divisional  Court  held  that  the 
appellant*  were  liable.  I  desire  to  say  that  no 
question  of  principle  or  general  interest  is  involved 
in  this  cAse;  the  question  is  «<imply  as  to  the  trae 
construction  of  this  particular  contract. 

Two  propositions  were  put  forward  on  behalf  of  the 
respondent.  The  first  was  that  an  entry  effected  by 
the  exercise  of  any  force  was  sufficient  to  oonstitiito 
an  entry  within  the  meaning  of  the  policy.  It  was 
said  that  pushing  a  door  open  if  it  was  ajar  or 
turning  the  handle  of  a  door  if  it  was  shut  bat  not 
locked,  wonld  be  sufficient  to  bring  a  case  within  the 
policy.  The  second  was  that  even  if  this  was  not  to^ 
if  the  original  entry  was  not  effected  by  force  within 
the  meaning  of  the  policy,  yet,  inasmuch  as  the  thief, 
having  entered  without  force,  prized  off  the  iron 
plate  and  padlock  which  secui^  the  shop-firoat 
within,  the  terms  of  the  policy  were  satisfied.  Ae 
first  of  t^ese  propositions  was  adopted  by  the 
Divisional  G^urt,  and  on  the  second  they  offerel  bo 
opinion. 

The  policy  recites  that  the  assured  is  desiroiu  of 
effecting  an  insurance  "against  loss  or  damage br 
burglary  and  housebreaking  as  hereinafter  defined." 
The  risk  to  be  guarded  against  by  this  insonDei 
therefore  is  not  burglary  and  hqusebreaking  si 
defined  by  the  criminal  law,  but  a^  defined  by  the 
parties  in  this  policy.  It  proceeds  to  make  the  pro- 
posal and  answers  on  which  the  policy  was  effected 
part  of  the  contract.  Then  comes  the  operative  psct 
of  t^e  policy,  whi<di  savs  that  "  if  at  any  time  after 
the  date  hereof,  and  during  the  oontanaaooe  of  this 
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pdicy,  the  property  above  desoribed  or  any  part 
thereof  shall  be  lost  by  theft  following  upon  actual 
forcible  and  violent  entxy  upon  the  premises  wherein 
the  same  is  herein  stated  to  be  situate/'  then  the 
assured  shall  be  entitled  to  be  indemnified.  The 
Beoond  condition  indorsed  on  the  policy  has  some 
importance.  The  effect  of  it  seems  to  be  that  if  the 
loss  bad  happened  in  the  night-time  and  in  con- 
lequence  of  the  assured  not  haying  taken  due  pre- 
cautions for  the  safety  of  his  property,  he  could  not 
recover  under  the  policy.  That  sef  ms  to  show  that 
the  parties  had  in  view  the  risk  of  a  forcible 
Imrglarions  entry  by  niffht  or  of  a  forcible  entry  in 
the  day-time  under  sudi  circumstances  that  in  the 
absence  of  due  precautions  such  an  entry  might  be 
effected. 

Now,  taking  the  words  of  the  policy,  that  the  assured 
is  to  be  protected  against  loss  ''by  theft  following 
upon  actual  forcible  and  violent  entry  upon  the 
premises,"  could  anyone  in  good  sense  apart  from 
tecbnicalitiee  of  the  law  as  to  burglary,  and  applying 
its  ordinary  meaning  to  ordinary  language,  suppose 
that  an  entry  by  turning  the  handle  of  the  shop  door 
was  a  forcible  and  violent  entry  within  the  meaning 
of  the  policy  ?  It  seems  repugnant  to  common  sense 
to  say  so.  I  think  that  the  view  of  the  learned 
judges  in  the  Divisional  Court  was  that  it  was  in- 
lended  to  guard  the  assured  against  loss  by  burglar}' 
and  housebreaking  in  the  technical  and  often  subtle 
senses  in  which  the  criminal  law  uses  those  terms. 
The  &nlt  of  that  appears  to  me  to  be  that  it  is  a 
restricted  view,  and  one  which  fails  to  ffive  the  con- 
trolling words  "as  hereinafter  defined"  the  effect 
which  they  ought  to  have,  I  think  that  the  parties 
to  this  contract  did  not  desire  to  involve  themselves 
in  the  subtleties  of  the  criminal  law  as  to  burglary 
and  housebreaking,  but  that  they  intended  to  cover  a 
theft  following  upon  entry  effected  by  violence,  not 
by  stealth. 

The  argument  on  the  part  of  the  respondent  was 
put  in  two  shapes.  It  was  said  in  the  first  place  that 
the  effBct  of  the  words  ''  actual  forcible  and  violent 
entry"  is  to  be  found  in  the  word  ''actual."  and 
and  that  the  intention  was  to  prevent  the  policy 
covering  an  ent^  effected  by  fraud,  as  constructive 
forcible  entry.  The  word  "actual"  may  have  tJiat 
effect,  but  it  seems  to  me  that  what  is  contemplated  is 
an  entry  not  by  technical  violence,  but  by  real 
Tiolence.  It  was  said  that  any  force  was  sufficient, 
and  that  if  the  door  was  closed,  and  it  was  only 
necessary  to  turn  the  handle  in  order  to  open  it, 
sofih  tuziiing  of  the  handle  was  sufficient.  To  carry 
the  case  further,  if  the  door  was  ajar  and  it  was 
pushed  open,  would  that  be  sufficient  to  constitute 
actual  forcible  and  violent  entry  ?  Or  again,  if  the 
door  was  partly  open  so  that  a  boy  or  a  thin  man 
could  enter  without  moving  the  door,  but  a  fat  man 
could  not,  would  the  question  whether  it  was  an 
actual  forcible  entry  depend  on  the  particular  person 
who  entered  ?  Such  considerations  &ow  that  the  line 
of  reasoning  adopted  by  the  respondent  is  not  satis- 
factory. In  my  opinion  the  i>olicy  is  directed  to 
insuring  against  an  entry  effected  by  real  violence  in 
ooDtradistinction  to  an  entry  effected  by  stealth  and 
without  violence,  as  I  think  this  was.  Secondly,  it 
was  said  that  an  unlawful  entry  was  enough  to 
satisfy  the  words  of  the  policy,  although  there  was  no 
violence.  I  think  that  argument  cannot  be  accepted. 
It  would  make  the  policy  include  the  case  of  a  man 
entering  a  shop  in  broad  daylight  wi^out  any  im- 
pediment with  intent  to  oommit  a  felony,  and  then 
effecting  a  theft  while  the  shopman  was  at  a  distant 
part  of  the  premises. 

As  regaros  the  second  proposition  the  argument  is 
this,  that  assuming  that  the  entry  by  turning  the 


handle  of  the  door  was  not  an  "  actual  forcible  and 
violent  entry"  within  the  meaning  of  the  policy, 
what  followed  did  constitute  such  an  entry.  ^  The 
man,  having  entered  by  stealth,  proceeded  to  prize  off 
the  iron  plate  and  padlock  wbi<ui  secured  the  shop- 
front,  and  so  got  possession  of  a  quantity  of  jewellery 
and  made  off  with  it.  In  my  judgment  that  was  not 
an  entry  upon  the  premises  within  the  meaning  of  the 
policy.  The  policy  speaks  of  an  entry  upon  the 
premises  wherein  the  property  insured  is  situate — i.e., 
the  premises,  78,  Stngid.  The  second  condition  shows 
more  clearly  what  is  meant  by  the  premises,  for  it 
provides  for  due  precautions  b«*ing  taken  by  the 
assured  for  securing  doors  and  windows  and  other 
means  of  entrance.  I  think  entrance  means  entrance 
into  the  shop  from  outside.  The  answers  contained 
in  the  proposal  form  support  this  view.  I  have  come 
to  the  conclusion  that  the  respondent  has  not  by 
either  of  his  contentions  niade  out  that  his  loss  comes 
within  the  policy,  and  that  the  appeal  must  therefore 
be  allowed. 

A.  L.  Smith  and  Collins,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Attenhorovgh  &  Sons. 

Solicitor  for  the  respondent,  Stanley  J,  Attenhorouyh, 


Feb.  10. 


Prom  a  B.  Div.  (Bkcy.) 

(lindley,  M.R.,  and  Bigby  and 

Yaughan  Williams,  L.JJ.) 

In  re  J.  S.  Beeston. 
Ex  parte  The  Boabd  of  Tbade.  (a.) 

Bankruptcy — Sheriff— Poaeession  for  fifteen  months-^ 
Act  of  bankruptcy^  when  committed — Poeaeseion  money 
— Consent  of  execution  creditor  and  execution  debtor — • 
*'  Co8ta  of  execution  **— Order  of  Slat  of  August,  1888, 
under  Sheriffa  Act,  1887  (60  <fe  61  Vict.  c.  55)— ^anA- 
ruptcy  Act,  1890  (63  &  54  Vict.  c.  71),  aa.  1,  11  (2). 

Where  the  aheriff  aeizea  gooda  and  remaina  in  poaaea- 
aion  for  a  period  greatly  exceeding  twenty-one  daya 
(e.g.,  fifteen  montJia)  there  ia,  under  aection  1  of  the 
Bankruptcy  Act,  1890,  one  act  of  bankruptcy,  which  ia 
committed  at  the  expiration  of  twenty-one  daya,  but  not 
a  continuing  act  of  bankruptcy  or  a  succeaaion  of  auch 
acta. 

In  auch  a  caae,  therefore,  if  both  execution  creditor  and 
execution  debtor  aaaented  to  the  aheriff  retaining  poaaea- 
aion,  he  will  be  entitled,  under  aection  11  o/  the  Bank- 
ruptcy Act,  1890,  to  poaaeaaion  money  for  the  whole  time 
he  remained  in  poaaeaaion,  notwithatanding  that  the 
debtor  haa  been  made  a  bankrupt  on  a  petition  preaented 
more  t?ian  three  montJia  after  the  expiration  of  the 
twenty -one  daya.  The  only  caaea  in  which  the  aheriff 
would  not  be  ao  entiUed  are  caaea  coming  within  the 
proviaiona  of  the  Bankruptcy  Act,  1883,  aa  to  reputed 
ownerahip  and  the  relation  back  of  the  truatee^a  title,  and 
caaea  to  which  the  Act  13  Eliz.  c.  6  appliea. 

In  re  Hurley,  41  W.  R,  653, 10  Morrell  120,  approved. 

Appeal  from  Wright,  J. 

On  the  27th  of  July,  1896,  the  sheriff  levied  execu- 
tion on  goods  belonging  to  the  debtor  for  a  judgment 
debt  of  £90  17s.  6d.  At  the  request  of  the  debtor, 
and  with  the  consent  or  at  least  by  the  connivance 
of  the  creditor,  the  sheriff  remained  in  possession  till 
the  27th  of  October,  1897.  Before  the  end  of  1896 
the  whole  of  the  judgment  debt,  except  a  small 
balance  of  less  than  £4,  had  been  paid.     On  the  27ih 

(a.)  Beported  by  B.  G.  Maoeisnzie,  Esq.,  Barrister- 

at-lAW. 
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of  Ootober,  1897,  a  receiving  order  was  made  against 
the  debtor  on  his  own  petition,  and  on  the  28th  the 
sheriff  sold  the  goods.  The  sheriff's  costs,  as  allowed 
on  taxation,  amounted  to  £105  18s.  6d.,  the  greater 
part  of  which  consisted  of  possession  money.  The 
Board  of  Trade  applied  to  review  the  taxation,  and 
contended  that  the  sheriff  had  remained  an  un- 
reasonably long  time  in  possession,  and  that 
possession  money  for  the  whole  of  such  a  period 
could  not  be  included  in  the  "  costs  of  the  execution,'' 
which  are  a  charge  on  the  debtor's  goods  under 
section  11  of  the  Bankruptcy  Act,  1890.  Wright,  J., 
decided  that,  as  no  bankruptcy  could  now  relate  back 
to  the  act  of  bankruptcy  constituted  by  the  seizure 
and  holding  for  twenty-one  days  by  the  sheriff,  In  re 
Hurley,  41  W.  R.  653,  10  Morrell  120,  governed  the 
present  case,  and  the  possession  money  must  be 
allowed. 
The  Board  of  Trade  appealed. 

Sir  Richard  Webster,  A,G.,  and  Muir  Mackenzie, 
for  the  appeal,  contended  that  In  re  Hurley  was 
wrong,  and  that  after  the  expiration  of  the  first 
twenty-one  days,  so  long  as  the  sheriff  remained  in 
possession,  there  was  a  continuing  act  of  bankruptcy  ; 
or  alternatively,  that  there  was  a  succession  of  acts 
of  bankruptcy,  a  new  act  of  bankruptcy  being  com- 
pleted every  twenty-one  days. 

They  also  referred  to  the  order  of  the  31st  of 
August,  1888,  made  under  the  Sheriffs  Act,  1887 
(Annual  Prac.  1899,  pp.  236-239) ;  section  1  of  the 
Bankruptcy  Act,  1890 ;  section  45  of  the  Bankruptcy 
Act,  1883,  and  section  11  of  the  Act  of  1890;  Masters 
V.  Lowther,  11  C.  B.  948;  Underden  v.  Burgese,^ 
Dowl.  104 ;  Levy  v.  Champneys,  4  A.  &  E.  365 ;  Kirk 
V.  Purchase,  32  L.  B.  Ir.  369,  41  W.  E.  Dig.  221 ; 
In  re  Finch,  Ex  parte  Sheriff  of  Essex,  40  W.  B.  175, 
8  Morrell  284. 

Herbert  Heed,  Q,C,,  and  P.  Ross'lnnes,  for  the 
sheriff,  cited  Barker  v.  St.  Quintin,  12  M.  &  W.  441, 
at  p.  450 ;  Ex  parte  Lithgow,  In  re  Fenton,  26  W.  R. 
834,  10  Ch.  D.  169 ;  and  In  re  Hurley. 

Sir  Richard  Webster,  A,0.,  replied. 

LiNDLEY,  M.R. — I  do  not  think  tbat  when  this 
case  is  thrashed  out,  as  it  has  been,  there  is  any  real 
difficulty  in  coming  to  a  proper  conclusion ;  and  t^e 
conclusion  which  Wright,  J.,  came  to  appears  to  me 
to  be  the  proper  one. 

It  appears  that  a  writ  of  fi.  fa,  upon  a  proper 
judgment  was  executed  against  the  judgment  debtor, 
who  is  now  bankrupt,  on  the  27th  of  July,  1896,  and 
for  tventy-one  days  after  that  the  sheriff  was  in 
possession  and  nothing  was  done.  Under  section  1 
of  the  Bankruptcy  Act  of  1890  that  was  an  act  of 
bankruptcy,  and,  if  within  three  months  after  that 
the  debtor  had  become  bankrupt,  the  consequence 
would  have  been  that  the  title  of  i^e  trustee  in 
bankruptcy  would  have  related  back,  and,  unless  the 
transaction  could  have  been  protected,  he  would  have 
been  in  a  far  better  position  than  in  the  circum- 
stances the  trustee  in  this  bankruptcy  is. 

There  was  no  act  of  bankruptcy  within  the  three 
months.  That  depends,  of  course,  on  the  true  con- 
struction of  section  1  of  the  Act  of  1890  ;  but  that  is 
the  view  that  I  take  of  it  for  the  reasons  which  I  will 
give.  There  being  no  act  of  banlouptcy,  the  execu- 
tion debtor  and  the  execution  creditor  were  in  the 
position  of  ordinary  execution  debtors  and  execution 
creditors,  and  there  was  no  right  of  the  trustee  or  of 
any  other  creditors  which  had  to  be  considered  in 
determining  how  long  the  sheriff  should  remain  in 
possession  or  how  soon  he  should  go  out.  If  the 
execution  debtor  chose,  for  his  own  convenience,  to 
-consent  to  the  sheriff  retaining  possession,  the  pos- 


session money  would  as  against  the  execotiim  debtor 
be  costs  of  execution.  I  do  not  mean  to  say  it  would 
be  as  against  other  people— the  execution  creditor, 
for  instance,  if  he  did  not  consent — because  no 
arrangement  between  the  sheriff  and  the  execation 
debtor  could  deprive  other  people  who  did  not 
consent  to  it  of  their  rights;  bat,  as  regards  the 
execution  debtor,  the  costs  of  the  continued  pceBSi- 
sion  would  be  costs  of  execution.  I  have  not  tlie 
slightest  doubt  about  tbat. 

If  that  is  so,  in  what  better  position  is  the  troitee 
in  the  bankruptcy  of  the  debtor?  On  genenl 
principlee  applicable  to  bankruptcy,  the  tnuiee  in 
CMinkruptoy  is  in  no  better  position  than  ths 
bankrupt,  except,  so  far  as  I  know,  in  three 
classes  of  cases.  He  has  under  the  repoted 
ownership  clause  a  right  to  override  transactaona 
which  the  bankrupt  could  not  impeach ;  he  has  under 
those  sections  which  introduced  tne  doctrine  of  reU- 
tion  back,  a  right  to  impeach  transactions  which  the 
bankrupt  coula  not ;  and,  of  coarse,  under  the  statute 
of  13  Eliz.  c.  5,  the  trustee  in  bankruptcy  canimpeadi 
transactions  on  the  groimd  that  they  are  fraodi 
against  creditors,  which  the  bankrupt  cannot  impeach. 
But,  eliminating  those  classes  of  cases — and  we  have 
nothing  to  do  with  them  here — ^the  trustee  in  haak- 
ruptcy  is  in  no  better  position  than  the  baokmpt 
himself.  The  consequence  of  that  is  that  the  irastee 
in  this  bankruptcy  is  not  in  a  position  to  say  that  thii 
possession  money  is  not,  as  against  him,  what  it 
would  be  as  against  the  bankrupt — namely,  costs  of 
execution. 

Thai  is  the  short  answer  which  I  give  to  this  case. 
That  is  the  view,  as  I  understand  it,  on  which  tiie 
case  of  In  re  Hurley  proceeded.  Of  course  the  ooo- 
sent  to  continued  possession  might  be  impeached  on 
the  ground  that  the  trustee  was  not  bound  by  it, 
either  because  his  tiUe  related  back,  or  because  of  the 
statute  of  Elizabeth,  but,  unless  he  oan  impeach  it, 
the  possession  money  does  not  cease  to  be  as  against 
him  what  it  would  be  as  against  the  debtor. 

The  two  sections  of  the  Bankruptcy  Act,  1890, 
which  it  is  important  to  consider  are  the  1st  and  the 
11th.  Section  1  would  avail  the  trustee  if  it  could  be 
read  so  as  to  make  the  act  of  bankruptcy  ooae 
down  to  October,  1897,  or  within  three  months  of  it 
B  ut  the  dates  are  important.  The  fi,  fa.  was  executed, 
and  the  sheriffs  took  possession  on  the  27th  of  Jol/t 

1896,  and  twenty-one  days  after  that  would  expin 
on  the  17th  of  August,  1896,  and  the  receiving  ocdsr, 
the  tide  of  tiie  trustee,  did  not  oocur  until  October, 

1897.  Is  it  possible  fairly  to  construe  section  1  so  as 
to  make  a  continued  possession  for  more  than  twenty- 
one  days  either  a  continued  act  of  bankruptcy,  or,  if 
there  ehould  be  a  succession  of  periods  of  twenty- ooe 
days,  a  succession  of  acts  of  bankruptcy  f  I  do  not 
think  that  is  consistent  with  the  language.  We  koov 
perfectly  well  that  acts  of  bankruptcy  have  to  be 
regarded  critically  and  carefully.  Nothing  is  an  act 
of  bankruptcy  except  what  the  statute  dedares  to  be 
one ;  and  when  the  statute  says  that  an  act  of  bank- 
ruptcy is  committed  if  an  execution  has  been  levied 
by  seizure  and  the  goods  have  been  either  sold  or  held 
by  the  sheriff  for  twenty-one  days,  that  means  that 
the  seizure  and  the  holding  for  twenty-one  days  aie 
essential  for  the  constitution  of  an  act  of  bankroptef. 
It  seems  to  me  that  it  would  be  straining  this  seetioa 
beyond  all  reason  to  say  that  there  was  a  socoesaoa 
of  as  many  acts  of  bankruptcy  as  there  were  periods 
of  twenty-one  days,  or  that  there  has  been  one  con- 
tinued act  of  banloruptcy  running  over  a  yearaad 
a-half.  That  appears  to  me  not  to  be  tiie  tne 
construction  of  the  section.  There  is,  therefors,  no 
act  of  bankruptcy  under  whioh  the  title  of  the  traftes 
can  relate  bac^ ;  a  most  important  point,  to  my  mind. 
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Court  of  Appbal. 


In  re  J.  S.  BEESToy.— In  re  Trotter. 


High  Court. 


became,  if  the  tnxstee't  title  related  back)  we  should 
ba?e  to  conaider  the  matter  on  totally  different 
grounds* 

The  other  section  of  the  Act  of  1890  material  to  be 
ooDsidered  is  section  11.  Both  in  sub-section  1  of 
that  section,  which  does  not  relate  to  this  case,  and 
in  sub-section  2,  which  does,  there  is  the  same 
expression,  ''  costs  of  the  execution.*'  Here  the 
sheriff  has  sold  the  goods,  and  he  has  deducted,  as 
costs  of  the  execution,  the  whole  of  his  possession- 
money.  The  answer  to  anj  objection  as  to  that  is, 
that  he  could  have  done  it  as  against  the  debtor 
in  the  droumstances  of  this  case,  and  the  trustee 
is  in  no  better  position.  It  appears  to  me,  that  is  the 
abort  answer  to  this  case;  and  for  these  reasons  I 
tiiink  that  the  appeal  should  be  dismissed. 

BiGBT,  Ij.  J. — I  am  of  the  same  opinion.  The  case 
tams  on  the  question  of  what  costs  are  costs  of  execu- 
tion. To  my  mind  those  are  costs  of  execution  which 
would  have  been  costs  of  execution  if  certain  oircum- 
■tances  had  actually  happened.  I  do  not  think  that 
hy  the  statute  it  was  intended  to  depart  from  that. 

Beferenoe  was  made  to  the  practice  in  interpleader 
eases,  but  that  practice  is  founded  upon  the  fact  that 
the  interpleader  order  really  puts  an  end  to  the  execu- 
tion, and  the  sheriff  thenceforth  holds,  if  he  holds  at 
aD,  on  the  terms  contained  in  the  interpleader  order. 
It  seems  to  me.  that  the  costs  of  execution  must  be, 
unless  impeached  before  the  taxing-master,  as  they  may 
irell  be  on  some  proper  ground,  the  costs  of  execution 
aa  between  the  parties  I  say  nothing  about  other 
people  being  bound.  In  certain  cases  clearly  they 
wonld  not  be,  as,  for  instance,  where  the  reoeivine 
order  was  made  within  three  months,  and  it  turned 
oat  that  the  debtor  had  been  dealing  with  property 
which  no  longer  belonged  to  him,  but  was  dealing 
with  other  people's  property.  That,  however,  is  a 
▼ery  different  case. 

In  the  oiroumstances  of  this  case  I  cannot  see  my 
way  to  limiting  the  words  "  costs  of  execution  "  cou- 
tained  in  the  Act  in  the  way  which  has  been  augg^ed. 

Yauohan  Williams,  L.  J. — I  entirely  agree.  There 
can  be  no  doubt  whatsoever  that  these  costs  of  pos- 
aeaaion,  apart  &om  the  act  of  bankruptcy  or  the 
making  oi  a  receiying  order,  would  be  costs  which  the 
sheriff  would  be  entitled  to  take  out  of  the  proceeds 
of  the  levy.  Of  course  I  am  speaking  of  costs  which 
are  bond  fidt  incurred  in  the  course  of  levying  the 
execution. 

That  beinff  so,  I  agree  with  the  Attorney-General 
that  the  right  of  the  sheriff  to  these  costs  does  not 
depend  upon  the  ordinary  statutes  governing  the 
right  of  the  sheriff  to  his  fees  and  costs,  but  depends 
upon  section  11  of  the  Act  of  1890.  That  section 
lays  that  the  costs  of  execution  shall  be  a  first 
charge  on  the  goods  or  money  delivered  up  to  the 
o£Bcial  recover,  and  the  only  question  really  that  we 
have  to  decide  in  the  present  case  is  what  costs  are 
covered  by  or  included  in  those  words  in  this  section, 
"costs  of  the  execution  "  P  Does  that  mean  the  same 
costs  as  would  have  been  recoverable  by  the  sheriff 
apart  from  the  bankruptcy,  or  does  it  mean  only  a 
portion  of  those  costs  r  Hpeaking  for  myself,  I  do 
not  see  a  word  in  the  section  to  lead  one  to  suppose 
that  the  words  "  costs  of  the  execution  "  there  mean 
anything  else  than  the  costs  of  execution  to  which 
the  sheriff  would  have  been  entitled  apart  from  the 
bankruptcy.  Of  course,  if  there  is  an  earlier  act  of 
bankruptcy  prior  to  the  realization  of  these  goods 
imder  the  execution,  the  goods  would  cease  to  be 
mbject  to  execution,  because  they  would  cease  to  be 
the  goods  of  the  bankrupt,  and  the  title  by  relation 
back,  of  the  trustee  in  bankruptcy  would  prevail. 
But  apart  from  that  it  seems  to  me  perfectly  dear  on 


these  words  that  the  costs  of  execution  cover  all  the 
ordinary  costs  which  a  sheriff  would  be  entitied  to  if 
such  colsts  were  bond  Jide  incurred  in  the  course  of 
execution. 

I  have  only  one  word  to  add,  and  that  is  as  to 
whether  the  act  of  bankruptcy  here  by  seizure  and 
the  possession  for  twenty-one  days  is  either  a  con- 
tinuous act  of  bankruptcy  for  itie  whole  term  of 
possession,  or  an  act  of  bankruptcy  which  will  be 
repeated  each  time  that  there  is  a  fresh  period  of 
twenty-one  davs  of  possession.  I  have  no  doubt 
myself  that  it  is  one  act  of  bankruptcy.  It  is  not  a 
continuous  act  of  bankruptcy,  nor  is  it  a  repeated  act 
of  bankruptcy  on  the  happening  of  each  fresh  period 
of  twenty-one  days.  I  know  what  has  been  said  by 
the  Master  of  the  Bolls  as  to  the  words  of  the 
section,  and  I  entirely  agree  with  what  he  has  said ; 
but  I  wish  to  add  one  observation.  Until  the  recent 
legislation  there  was  no  such  act  of  bankruptcy  as 
this  act  of  bankruptcy  constituted  by  seizure  and 
remaining  in  possession  for  twenty-one  days,  or  any 
other  time.  The  act  of  bankrupt<^  was  by  execution 
for  a  certain  amount  followed  by  a  sale,  and  it  is  that 
which  has  been  extended.  One  finds  in  this  section 
two  things  put  together,  and  I  have  no  doubt  myself 
that  if,  as  tibie  Legislature  intended,  the  act  of  bank- 
ruptcy defined  in  respect  of  the  seizure  and  sale  be 
one  act,  done  at  the  instance  of  the  execution 
creditor  for  the  purpose  of  the  realization  of  his 
security — a  security  gained  by  seizure — or  in  respect 
of  the  continuing  possession,  the  act  of  bankruptcy 
takes  its  origin  at  the  seizure,  and  whether  the  seizure 
be  followed  by  sale  or  whether  it  be  followed  by 
possession  for  twenty-one  days,  there  is  only  one  act 
of  bankruptcv,  which  dates  from  the  seizure ;  and  if 
there  is  no  meh  seizure  there  is  no  fresh  act  of 
bankruptcy. 

Appeal  dismissed. 

Solicitors,  Walter  Murion;  Alfred  0^  Dinn,  for 
Wilson,  Wright,  &  Wilsons,  Preston. 


Wafy  atom  of  g^u^tici. 


Chan.  Div. 
Byrne,  J 


:■) 


March  21. 


In  re  Tbotteb. 
Tbottsb  V,  Tbotteb.  (a.) 


Will — Attesting  witness  taking  benefit  —  Codicil — He- 
publication— Wills  Act,  1837  (7  Will.  4  <fc  1  Vict.  c. 
26),  s.  15. 

The  effect  of  a  codicil  to  republish  a  will,  and  thus 
validate  a  gift  under  the  will  to  a  witness  aUesting  such 
will,  but  not  attesting  the  codicil,  will  not  be  rendered 
void  by  the  attestation  by  su^h  witness  of  a  second  codicil 
to  such  will,  such  witness  being  able  to  point  to  a  proper 
instrument  under  which  he  takes  the  benefit,  not  attested 
by  himself. 

Summons. 

This  was  a  summons  raising  certain  questions  in 
the  administration  of  the  estate  of  Charles  Y.  Trotter, 
deceased. 

The  following  point  alone  calls  for  a  report.  By 
his  will,  bearing  date  the  6th  of  February,  1878,  the 
said  C.  y.  Trotter  declared  that  John  Trotter,  a 
solicitor,  one  of  the  executors  and  trustees  of  the  said 
will,    should,  notwithstanding    his    trusteeship,    be 

(a.)  Reported  by  J.  Arthub  Price,  Esq.,  Barrister- 

at-Ijaw. 
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allowed  all  professional  and  other  charges  for  his  time 
and  trouble,  which,  if  employed  as  solicitor  to  his 
trustees  without  being  himself  a  trustee,  he  would 
have  been  entitled  to  make.  The  said  John  Trotter 
attested  the  will. 

On  the  Ist  of  May,  1881,  testator  added  a  codicil  to 
to  his  will,  wherein  he  referred  to  his  will  and  made 
certain  different  dispositions  of  parts  of  his  estate  in 
no  way  affecting  the  benefit  previously  conferred  on 
John  Trotter.  This  codicil  was  not  attested  by  John 
Trotter. 

In  November,  1881,  testator  added  another  codicil, 
whereby  he  again  yazied  the  disposition  of  certain 
parts  of  his  estate;  but  not  so  as  to  affect  the 
benefit  previously  conferred  on  John  Trotter,  and 
testator  expressly  confirmed  his  will  and  the  first 
codicil  thereto  in  every  other  detail  and  respect. 
This  codicil  was  attested  by  the  said  John  Trotter. 

The  question  raised  by  the  plaintiff  was  whether 
the  defendaut  John  Trotter  had  lost  his  right  to  the 
benefit  conferred  on  him  under  the  will  by  his  attes- 
tation of  such  will,  and  of  the  second  codicil  thereto. 

Levettf  Q.Ct  and  ff.  Fellows,  for  the  plaintiff. — 
The  authority  to  charge  profit  costs  is  practically 
a  legacy,  and  it  arises  under  a  will  which  the 
legatee  attested.  It  is  true  that  if  there  had 
been  no  second  codicil  the  defendant  would  have 
been  entitled— under  AUen  v.  Maddock,  6  W.  B. 
825,  11  Moo.  P.  C.  427;  Anderson  v.  Anderson,  20 
W.  B.  313,  L.  B.  13  Eq.  381— but  the  effect  of  the 
second  codicil  is  to  deprive  him  of  the  right.  If  the 
will  and  codicils  are  regarded  as  one  instrument,  it  is 
dear  that  he  is  not  entitled.  To  hold  that  he  is,  is  to 
treat  the  will  as  consisting  of  two  instruments — one  the 
will  and  the  first  codicil ;  secondly,  the  second  codicil 
— which  is  impossible. 

Theobald,  Q,0,,  and  Fischer  Williams,  for  the 
defendant. — The  fact  that  one  codicil  unattested  by  the 
witness  intervenes,  is  sufficient  to  establish  the  gift,  as 
the  first  codicil  operated  as  a  republication  of  the 
will,  and  the  defendant's  attestation  of  the  second 
codicil  will  not  deprive  him  of  the  benefit. 

They  referred  to  the  cases  above-mentioned,  and 
Gumey  v.  Gumey,  3  W.  B.  353,  3  Drew.  208,  and  In  re 
Marcus,  57  L.  T.  Bep.  399,  36  W.  B.  Dig.  322. 

LeveU,  Q*C.,  replied. 

Bykne,  J.  (after  stating  the  facts). — Had  the 
matter  rested  upon  the  will  and  the  first  codicil  alone,  it 
is  clear,  upon  the  authority  of  Anderson  v.  Anderson, 
that  John  Trotter  would  have  been  entitled  to  the 
benefit  of  profit  costs.  But  the  question  remains 
whether  he  is  so  entitled,  having  regard  to  his  execu- 
tion of  the  second  codicil.  The  ground  of  decision  in 
the  case  of  Anderson  v.  Anderson  was,  that,  as  had  been 
held  in  A  lleti  v.  Maddock,  the  due  execution  by  a  testator 
of  a  codicil  amounts  to  the  republication  of  a  former 
will,  if  the  codicil  refers  to  such  former  will,  and  that 
without  any  regard  to  the  fact  whether  or  not  the  paper 
referred  to  complied  with  the  requirements  of  the  law 
as  to  execution  or  attestation  of  such  pax>er,  and  the 
yice-Chancellor  held  that  it  would  be  as  much  beyond 
the  provisions  and  the  contemplations  of  the  statutes 
as  it  would  be  opposed  to  good  sense  and  reason  to 
hold  that  the  codicil  duly  executed  and  attested  had 
not  the  effect  of  republishing  the  will  and  making  it 
a  new  and  original  disposition  by  the  testatrix  at  the 
date  of  the  codicil  of  the  estate  of  which  she  had 
dealt  b^  the  will.  In  Gumey  y.  Gumey  the  testator 
had  given  benefits  by  his  will  to  two  persons 
who  did  not  attest  the  will,  but  who  did  afterwards 
attest  two  codicils.  Kindersley,  Y.C,  decided  that 
the  word  **  thereby  "  in  section  15  of  the  Wills  Act 
must  be  construed  to  mean  by  the  same  testamentary 


instrument  which  is  attested,  and  that  it  does  not  apply 
to  the  case  where  the  legatee  has  not  attested  the 
same  instrument  by  which  he  takes.     This  points  to 
the  will  and  codicil  being  treated  as  separate  instru- 
ments for  the    purpose  of  ascertaining  whether  or 
not  an  attesting  witness  to  either  of  such  instramsBts 
can  take.     In  In  re  Marcus,  North,  J.,  upon  the 
authority  of  Gumey  v.  Gumey,  held  that  a  legatee 
who  had  witnessed  a  will  and  codicils  oould  not  take  ; 
but  that  another  who  had  not  witnessed  the  wUl  by 
which  the  benefit  was  given,  but  who  had  witnessed  the 
codicils  could  take,  and  the  learned  judge  applies  the 
same  test  which  was  applied  in  Chimev  ▼.  Gumey  in 
reference  to  the  legatee  who  witnessed  the  will  and 
both    codicils.      Ue    says:    "As  he  cannot  point 
to  an  instrument  under   which   he    daims,   wfaidi 
he    did   not   witness,    I    think   he   cannot  tske." 
Allen  V.  Maddock  shows  that  an  instrument  invsHd 
in    itself    as    a    will    may   be    incorporated    and 
rendered  valid  by  a   subsequent    codicil  duly  and 
validly   attested   and    referring   to    the   will,  the 
two   documents   taking   effect    as   one   instnunent. 
Gumey  v.  Gumey  and  In  re  Marcus  show  that  a  gift  by 
will  not  witnessed  by  a  legatee  is  not  rendered  invslid 
as  to  the  gift  to  such  legatee,  by  reason  of  his  attest- 
ing a  subsequent  codicil,  and  Anderson  v.  Anderwou 
decides,  upon  the  principle    laid  down  in  Alten  v. 
Maddock,  that  a  gift  by  will    to    the    hosband  or 
wife  of  an  attesting  witness   (which  stands  on  th« 
same    footing    as  if  the   gift    had    been   made  to 
the  attesting  witness),  though  invalid  if  the  will  had 
stood  alone,  is  valid  by  a  subsequent  oodicil  not 
attested  by  the  husband  or  wife  of  the  legatee,  the 
testator  having  referred  to  his  will  in  tw^Ving  his  codicil, 
thereby  incorporating  and  republishing  his  will  with 
the  new  codicil.    I  think  that  these  points  in  respect 
of  wills    made    since   the    Wills    Act   have    been 
established:    (1)    That  a  will  invalid  in  itscdf  may 
operate  as  a  valid  instrument  when  referred  to  and 
incorporated  in  or  with  a  subsequent  and  validly 
executed  codicil.    (2)  That  a  valid  gift  by  will  to  a 
legatee  is  not  rendered    invalid  by  reason  of   his 
subsequently  attesting  a  codicil,  although  tiie  oodicil 
has  the  effect  of  republishing  and  incorporating  ths 
wiU.     (3)  That  although  a  gift  by  a  valid  wiU  to  an 
attesting  witness  is  utterly  null  and  void,  such  gift 
may  be  rendered  effectual  if  the  will  is  republisM 
by  a  codicil  referring  to  the  will,  but  not  attested  by 
the  legatee.     (4)  That  the  legatee  must  be  able  to 
point  to  an  instrument  giving  him  his  legacy  not 
attested  by  himself  before  he  can  establish  his  rights 
to  his  legacy. 

Bearing  in  mind  these  principles  the  qoestion 
appears  to  be,  whether  or  not  John  Trotter  can  point 
to  an  instrument  not  attested  by  himself  and  giving 
him  the  benefit  which  he  claims.  It  cannot  be  to 
the  will  alone,  for  though  a  valid  instrument  it  it 
utterly  null  and  void  sp  far  as  the  dispoaition  in 
his  favour  is  concerned.  But  just  as,  had  tiis 
original  will  been  altogether  void,  he  wonld  haY* 
been  able  to  point  to  a  codicil  republishing  and 
incorporating  the  whole  of  it,  and  as  validating 
the  whole  of  the  dispositions  intended  to  be  made 
by  the  said  will,  so  in  like  manner  I  think  he 
can  point  to  the  first  codicil — republishing  and  inoor- 
pNorating  an  instrument  valid  as  to  some  of  its  dispo- 
sitions, but  invalid  as  to  the  dispositions  in  his  favour 
— ^being  the  instrument  under  which  he  claims.  I 
think  that  the  true  view  is  that  where  the  ori* 
ginal  gift  is  by  section  16  of  the  WUHs  Act 
utterly  null  and  void,  the  will  is  pro  tanio  null  and 
void,  as  it  would  have  been  if  unattested  null  and 
void  altogether,  and  that  just  as  in  the  latter  case  the 
whole  will  would,  if  referred  to  in  a  duly  exeonted  and 
duly  attested  codicil,  operate  in  its  entirety  as  from 
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the  date  of  the  oodioQ,  so  where  void  in  part  as  to 
iti  dispodtionB  by  reason  of  improper  attestation, 
it  will  so  far  as  void  operate  for  the  first  time 
by  the  incorporation  and  repnblioation  effected  by 
the  due  execution  of  the  codicil.  I  think  that 
John  Trotter  is  entitled  here  to  point  to  the  first 
oodicil  as  the  instrament  conferring  upon  him  the 
benefit  in  question,  inasmach  as  the  oodicil  incor- 
porates the  whole  will,  including  the  originally  void 
disposition ;  and  this  being  so,  upon  the  authority  of 
Oumey  v.  Gumey  and  In  re  Marcus,  he  has  not  lost 
the  benefit  by  reason  of  his  having  subsequently 
attested  the  second  codicil. 

Solicitors,  Collyer-Bristow^  BusselJ,  Hilly  Curtis,  & 
Bods  ;  Tarry,  Sherlock,  &  King, 


Hope  v.  Walter,  (a.) 

Vejidorand  purchaser — Specific  performance — Rescission 
— •'  Eligible  for  investment " — House  used  as  brothel — 
Defect  unknoum  to  vendor. 

If  at  the  time  of  the  contract  the  vendor  himself  was 
noi  aware  of  any  defect  in  the  estate,  the  purchaser  must 
take  the  estate  with  all  its  faults. 

Where  a  house,  described  in  particulars  of  sale  as  an 
eligible  property  for  investment,  was,  after  the  sale, 
alleged  by  the  pwrclioser  to  liaoe  been  used  by  the  tenant 
as  a  disorderly  house  at  and  some  time  before  the  date  of 
the  contract,  but  neither  the  vendors  nor  the  purchaser 
knew  of  such  user  at  the  time  of  the  sale, 

Held,  on  t?ie  above  principle,  that  that  circumstance — 
aseuming  it  to  be  true  in  fad — did  not  give  any  ground 
for  rescission,  or  even  constitute  a  defence  to  the  vendors* 
ofStionfor  specific  performance  of  the  contract. 

The  observations  in  Lucas  v,  James,  7  Hare  410,  at  p. 
418,  followed. 

Action  by  vendors  for  specific  performance. 

The  property,  the  subject  of  the  above  action,  was 
one  of  several  lots  put  up  for  auction  at  the  mart  by 
the  plaintiffs  on  the  Ist  of  December,  1897,  described 
in  oertidn  particulars  of  sale  and  subject  to  the 
conditions  attached  to  sach  particulars.  Lot  1,  being 
the  property  in  question,  was  described  in  the 
particulars  of  sale  as  *' eligible  freehold  property  for 
investment,  comprising  bnck-boilt  comer  house  and 
shop,"  and  was  stated  to  contain  {inter  alia)  **  ou  the 
ground  floor  double- fronted  shop,"  and  to  be  ''  let  on 
a  quarterly  tenancy  under  agreement  dated  the  20th 
of  July,  1895,  at  a  rent  of  £55  per  annum,"  as  was 
the  fact.  This  agreement  contained  a  covenant  by 
the  tenant  not  to  keep  the  house  as  a  disorderly 
house,  and  a  power  of  immediate  re-entry  on  breach 
of  any  of  the  covenants. 

The  defendant  boagbt  lot  1  at  the  auction,  and 
paid  a  deposit,  and  signed  a  memorandum  in  the 
nsoal  way.  By  the  fourth  condition  of  sale 
each  lot  was  sold  sabject  to  the  existing  tenancies, 
and  by  the  third  condition  of  sale,  after  stating 
that  counterparts  or  copies  of  the  leases  or 
agreements  of  tenancy  might  be  inspected  for 
five  days  prior  to  the  sale,  it  was  provided  that 
each  purchaser  should  be  deemed  to  purchase  with 
notice  of  and  to  take  subject  to  the  terms  of  all 
tenancies  and  the  state  of  the  property,  natwith- 
standing  any  partial  or  incomplete  statement  in  the 
particulars.  The  purchase  was  to  be  completed  on 
the  8th  of  February,  1898,  at  the  office  of  the  vendors' 

(a.)  Reported  by  J.  V.  Waley,  Esq.,  Barriflter<^at- 

Law. 


solicitors.    It  appeared  that  the  premises  prior  to 
and  at  the  date  of  sale  were  used  as  a  coffee  tavern. 

On  the  20th  of  December,  1897,  the  defendant's 
solicitors  sent  a  letter  with  their  requisitions  on  title 
suggesting  that  the  house  was  used  for  an  immoral 
purpose,  and  that  the  defendant  might  therefore 
refuse  performance  of  the  contract.  The  plaintiffs 
denied  knowledge  of  any  uuok  user  as  was  alleged  by 
the  defendant.  On  the  day  fixed  for  completion  the 
defendant's  solicitors  wrote  that  he  had  determined 
not  to  purchase  owing  to  the  alleged  immoral  user  of 
the  premises.  The  writ  in  the  above  action  was 
thereupon  issued.  The  defendant  counterclaimed  f or 
rescission  of  the  contract  and  return  of  his  deposit. 

Astbury,  Q.C,  and  Yardley,  for  the  plaintiffs,  stated 
the  contract. 

Eve,  Q.C,  and  Tomlin,  for  the  defendant. — Since 
the  contract  the  defendant  has  ascertained  that  the 
tenant  was  convicted  at  a  police  court  in  January, 
1897,  of  keeping  the  premises  as  a  disorderly  housp, 
and  the  court  onght  not  to  force  the  contract  on  the 
purchasers.  [Astbury,  Q.C,  referred  to  Lucas  v. 
James,  7  Hare  410,  at  p.  418.]  The  dictum  in  that  case  is 
wrong.  Beside  it  does  not  apply  here.  The  property 
not  hdng  an  eligible  investment,  as  both  sides  thought 
at  the  sale,  the  case  is  one  of  mutual  mistake,  and 
not  of  a  mere  defect  in  the  property.  Durham  {Earl) 
V.  Legard  13  W.  B.  959,  34  Beav.  611,  shows  that  this 
entitl«»8  the  purchaser  to  rescind.  The  case  would  be 
one  of  such  hardship  that  equity  would  not  enforce  the 
contract :  Wedgwood  v.  Adams,  6  Beav.  600,  at  p.  604, 
approved  in  Fafcke  v,  Oray,  7  W.  E.  535,  4  Drew,  651, 
659.  The  purchaser  will  be  placed  under  a  criminal 
liability  by  the  Criminal  Law  ^jnendment  Act,  1885, 
s.  13  {^)— Gully  V.  Smith,  12  Q.  B.  D.,  121,  32  W.  E. 
DifiT.  88 — unless  he  turns  the  tenant  out.  Clay  v.  Yates, 
4  W.  B.  557,  1  H.  &  N.  73,  shows  that  where  by 
reason  of  circumstances  imknown  at  the  date  of  this 
contract  a  party  might  be  involved  in  an  illegal  act, 
he  is  not  bound. 

No  reply  was  called  for. 

Gozevs-Habdy,  J.,  after  reading  the  description 
in  the  particulars  of  sale,  continued :  Now,  every 
word  of  that  description  is  true.  This  case  has  be  en 
argued  on  the  assumption,  and  I  shall  assume,  but, 
of  course,  for  the  purpose  of  this  case  only,  that  at 
and  some  time  before  the  date  of  the  contract  the 
house  was  used  as  a  disorderly  house,  and  that  the 
tenant  was  convicted  at  the  police-court  of  keeping 
the  house  as  a  disorderly  house.  It  is  not  contended 
that  the  vendors  knew  tiiis  at  the  time  of  the  sale,  it 
was  in  fact  admitted  by  the  purchaser  that  the 
plaintiffs  were  as  ignorant  of  the  circumstances  as  the 
purchaser.  But  it  is  said:  First,  that  this  circum- 
stance is  a  ground  for  rescinding  the  contract ;  and 
secondly,  if  that  is  not  so,  that  specific  performance 
should  be  refased.  There  has,  it  is  said,  been  a 
mutual  mistake,  and  the  contract  ought  therefore 
to  be  rescinded ;  and,  again,  there  would  be  such 
hardship  in  enforcing  the  contract  that  at  any  rate 
specific  performance  ought  not  to  be  eoforced.  In 
my  opinion  all  these  contentions  fail.  At  an  early 
period  of  the  case  the  attention  of  counsel  was  called  to 
a  passage  in  Lucas  v.  James,  7  Hare  410,  at  p.  418.  Thn 
contract  there  was  for  the  sale  of  a  house  in  which 
the  defendant  intended  to  reside,  and  which  proved 
not  to  be  suitable  for  a  residence  for  his  family. 
Wigram,  Y.C,  there  stated  it  as  settled  law  *'  that  if 
the  vendor,  at  the  time  of  the  contract,  does  not 
know  of  the  existing  defect  in  the  estate,  the  court 
will  enforce  the  contract."  It  is  true  that  in  that 
case  the  nuisance  was  in  the  adjoining  house*,  but 
the  Yice-Chancellor  treated    the   law    as  perfectly 
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settled  in  the  oaee  where  the  noisanoe  existed  without 
the  knowledge  of  both  parttee  in  the  house  itself  the 
sabject  of  the  contraot.  I  cannot  treat  the  matter  on 
the  footing  that  there  was  a  mutual  mistake  in  regard 
to  the  subjeot-matter  of  the  contract.  It  is  not 
unimportant  to  observe  that  the  property  is  described 
to  be  and  is  let  on  a  quarterly  tenancy,  and  the  tenant 
can  be  turned  out  at  once.  There  is,  then,  no 
ground  for  rescission.  Is  there  any  ground  for 
refusing  specido  perform  ance  ?  A  strong  and  clear 
case  is  required  for  that  purpose.  That  the  defendant 
as  an  honourable  and  respectable  man  may  have  to 
turn  oat  the  tenant  at  once  is  not  sufficient  to  con- 
stitute such  a  case.  The  plaintiff  therefore  succeeds 
on  the  claim  and  the  defendant  fails  on  his  counter- 
claim. 

JvdgmenJt  for  the  plaintiffs. 

Solicitors,  Shovibridge  db  May ;  AUree,  Johnson,  & 
Ward. 


Jan.  24. 


Chan.  Div.  ) 
Wright,  J.  } 

In  re  Mebohants  Firb  Officb.  (a.) 

Company  —  Winding  up  —  Private  examination  under 
eection  115  of  the  Companies  Act,  lS62—8ubseque7vt 
proceedings — Interrogatories — Right  to  inspect  deposit 
tions— 'Companies  Act,  1862  (25  <fe  26  Vict,  c,  89),  s, 
113 — Companies  ( Winding-up)  Rules,  November,  1896. 

A  witness  is  not  now  entitled  as  of  right  to  see  the 
depositions  of  his  examination  under  section  1X5  of  the 
Companies  Act,  1862,  but  must  obtain  the  leave  of  the 
court  to  do  so ;  and  even  if  the  court  considers  that  the 
witness  ought  to  be  allowed  to  see  his  depositions,  it  does 
notfollouf  tliat  such  leave  will  be  granted  to  him  at  any 
moment  which  he  may  choose,  but  the  court  vnll  consider 
the  circumstances  of  each  case. 

This  was  a  summons  by  Mr.  Duncan  Davidson,  one 
of  the  directors  of  the  company,  for  leave  to  inspect 
and  take  an  office  copy  of  the  depositions  taken  in 
December,  1897,  at  his  private  examination,  under 
section  115  of  the  Companies  Act,  1862,  before  having 
to  answer  interrogatories  which  had  been  administered 
to  him  in  an  action  commenced  by  the  liquidator  of 
the  company  against  Davidson  and  his  co-direotors 
for  alleged  misfeasances.  The  directors  had  put  in 
separate  defences. 

By  rule  11  of  the  Companies  (Winding-up)  Bules, 
1892,  all  *' depositions  .  .  .  and  other  proceeding 
of  the  High  Court  in  a  winding-up  matter  "  were  t^ 
be  kept  on  the  file,  and  were,  by  rde  32,  open  to  the 
inspection  of  anyone  who  had  been  a  director  of  the 
company,  who  might  also  take  an  office  copy  of  them 
at  the  same  time. 

The  Companies  (Winding-up)  Bales,  November, 
1895,  however,  by  xxde  1,  oiSer  that  '*  the  notes  of  the 
depositions  of  a  person  examined  under  section  115  of 
the  Companies  Act,  1862,  shall  not  be  placed  on  the  file 
of  proceedings  or  be  open  to  the  inspection  of  any 
creditor,  contributory,  or  other  person,  except  the 
official  receiver  or  bquidator,  unless  and  until  the 
court  shall  so  direct,  and  the  court  may  from  time  to 
time  give  such  general  or  special  directions  as  it  shall 
think  expedient  as  to  the  custody  and  inspection  of 
such  notes  and  the  furnishing  of  copies  of  or  of 
extracts  therefrom." 

W,  F,  Hamilton,  for  the  applicant. — It  was  held  In 
re  Standard  Gold  Mining  Co,,  44  W.  B.  63,  [1895]  2 

(a.)  Beported  by  C.  W.  Mead,  Esq.,  Barrister-at- 

Law. 


Oh.  545,  that  the  rule  of  1862  gave  an  absdnie  nghl 
to  inspect  the  depositions  made  under  seotian  115  of 
the  Companies  Act,  1862,  but  the  rule  of  Novwnber. 
1895,  took  away  the  absolute  right  bat  gave  the  eoart 
a  discretionary  power.  The  applioatioQ  shoald  be 
ffranted.  In  Ex  parte  PraU,  31  W.  B.  189.  21  Gb.  D. 
439,  the  Court  of  Appeal  granted  leave  in  % 
bankruptcy  case,  and  In  re  Beall,  [1894]  2  Q.  B.  IZS, 
it  was  h^d  that  the  bankrupt  had  the  right  under 
rule  12  of  the  Bankruptcy  Act,  1886,  to  inqpeet 
depositions  taken  at  a  private  eraminalann.  Hien  it 
is  only  fair  that  the  applicant  shoald  have  an  oppor- 
tunity of  inspecting  the  deposition  of  an  examinsdoD 
made  more  than  a  year  ago.  Both  sides  should  have 
an  equal  opportunity  of  inspecting  the  depositioa. 

Daniel  Jones,  for  the  Hquidator. — ^The  nde  of  ISSd 
has  restored  the  old  practice,  and  in  place  of  aa 
absolute  right  to  inspect  has  given  the  oomt  e 
discretionary  power.  In  this  case  it  is  most  impor- 
tant that  the  applicant  should  not  see  his  deposjtifla, 
as  his  co-directors  could  also  see  it  and  so  ooooert 
their  answers  to  interrogatories. 

Hamilton,  in  reply. — We  will  give  you  aannder- 
takinff  not  to  reveal  the  deposition  to  the  other 
defendants. 

Wbiqht,  J. — This  is  a  case  of  oonidderable  impoft- 
ance.  Since  rule  1  of  November,  1895,  it  saeiai  to 
me  that,  generally  speaking,  depositions  takra  under 
section  115  of  the  Companies  Act,  1862,  ought  to  be 
treated  as  private  and  ought  not  to  be  shown  without 
some  clear  reason  being  given  for  it.  I  think  the 
cases  would  be  few  in  which  it  would  be  tight  to 
allow  anyone  to  inspect  the  depositions  geomlf. 
A  separate  case  ought  to  be  made  for  the  inspection 
of  each  deposition,  although,  of  oourae,  the  sane 
reason  might  be  sufficient  in  the  case  of  two  or  more 
depositions.  Here  there  is  only  one  appfioition, 
which  is  by  Mr.  Davidson  for  liberty  to  see  his  ovi 
deposition.  The  reason  is  that  an  aotioa  has  bsei 
brought  against  him  and  the  other  direotora,  in  whid 
an  order  has  been  made  that  he  shoald  answer  certain 
interrogatories,  and  before  doing  so,  he  is  natorallf 
desirous  of  knowing  precisely  what  he  said  at  lis 
private  examination.  The  examination  was  taken 
more  than  a  year  ago  and  related  to  matters  whiA 
occurred  at  a  still  earlier  date,  and  on  the  ffffgiff*^*  of 
his  examination  he  had  no  opportunity  of  making 
any  note  or  taking  a  copy  of  what  he  said.  In  hti  te 
would  not,  I  prestmie,  have  been  allowed  to  do 
so  if  he  had  wished.  It  is  obvious  that  pnatf 
facie  he  ought  to  be  allowed  to  see  iriiat  ka 
said.  That  was  the  view  taken  in  1882  in  Em 
parte  Pratt  by  Sir  George  Jessel  and  Brett  sad 
Cotton,  L.JJ.,  and  in  1895  by  Vaughaa  Williams,  J.^ 
in  In  re  Standard  Qold  Mining  Co,  1  should  have 
thought  that,  if  that  were  all,  it  would  be  almoet  a 
matter  of  course  to  allow  the  applicant  to  see  lui 
deposition.  I  confess,  however,  that  I  was  raths 
impressed  with  the  argument  on  the  other  side.  Of 
course  it  does  not  follow  that  becaoae  he  is  entittod  te 
see  his  deposition  he  ought  to  be  allowed  to  do  so  st 
any  moment  he  may  choose.  And  here  it  is  said  ■ 
substance  ttiat  he  ought  not  to  be  allowed  to  aeeUi 
deposition  until  after  he  has  put  in  his  answers  to  the 
interrogatories.  If  he  h«d  not  put  in  a  defasoe.  or 
had  put  in  what  might  be  called  a  blank  defanoe  Is 
be  filled  up  afterwards,  I  should  be  inclined  to  kdd 
that  the  liberty  to  inspect  ought  to  be  pos^pooei 
But  here  the  applicant  has  put  in  a  defenos  to  tki 
action  which  does  not  appear  in  any  way  to  beahlsnk 
defence,  and  in  the  circumstances  he  says  that  ks 
is  now  entitled  to  see  his  deposition.  Thai  oomei 
the  farther  objection  from  the  liquidator  that  tka 


VoLXLYIL     [jnne8,i»9.]       THE  WEEKLY  REPORTER. 


481 


P.O. 


KoBTH  Sydney  Inyestment  aitd  Traicway  Go.  v.  Hxooins  aitd  Othxbs. 


Re- 


action has  been  brought  against  a  number  of  directors, 
each  of  whom  has  put  in  a  separate  defence  and 
been  interrogated,  and  each  of  whom  had  previously 
been  examined  separately;  that  each  of  tiiem  is, 
therefore,  very  much  in  the  dark  as  to  what  the 
others  have  said ;  and  that  there  is  more  chance  of 
the  truth  being  arrived  at  and  any  falsehood  detected 
if  each  of  them  has  to  answer  the  interrogatories 
before  he  sees  what  the  others  have  said  in  their 
depontions.  I  feel  there  is  very  great  force  in  that 
argument.  In  certain  states  of  fact  I  am  not  sure 
that  such  an  objection  ought  not  to  prevail,  but  I  do 
not  think  that  prima  facie  it  ought  to  do  so,  and  I  do 
not  think  it  ought  to  prevail  in  the  present  case.  If 
the  applicant  is  primd  facie  entitled  to  inspect  his 
deposition,  I  do  not  think  that  the  mere  fact  that  he 
is  charged  with  something  in  an  action  against 
himself  and  other  persons  oueht  to  deprive  him  of 
bin  primd  facie  right  of  inspection  unless  I  can  find  a 
CQDBpiracy  to  misrepresent  the  facts  of  the  case.  I  do 
oot  lee  anything  of  the  sort  here,  and  I  think  I  should 
be  acting  with  too  much  suspicion  if  I  held  that  none 
of  the  defendants  should  see  the  depositions  imtil  all 
had  answered  the  interrogatories.  I  think,  therefore, 
that  the  applicant  must  be  allowed  to  see  his  own 
deposition.  As  the  applicant  has  o£Eered  to  give  an 
nndertakisg  to  use  his  best  endeavours  to  prevent  ^e 
communication  of  the  deposition  to  any  other 
defendants  or  their  solicitors  or  coimsel,  I  think  the 
imdertaking  may  be  accepted.  The  liquidator  must 
pay  the  applicant's  costs,  and  may  retain  the  amoimt 
and  his  own  costs  out  of  the  company's  assets. 

Solicitors  for  applicant,  Arnold  Williams  &  Co, 

Sotidtors  for  liquidator,  Murray,  Hutchins,  Stirling, 
A  Murray, 


¥nbs  (iTounctL 


{From  the  Supreme  Court  of  New  South  Wales.) 

Feb.  25. 

KoETH   Sydney  Investment  and  Thamway   Co. 
V,  HiGQiNS  AND  Others,  (a.) 

Company — Shares  —  Contract — Paid-up  shares — Pay- 
ment—Companies Act,  1867  (30  <fc  31  Vict  c.  131), 
s.  25. 

The  adcption  and  confirmation  by  directors  of  a 
andract  made  before  the  formation  of  a  company  by 
persons  purporting  to  act  on  behalf  of  the  company  does 
not  create  any  corUractucU  relation  between  the  company 
and  the  other  party  to  the  contract. 

Where  a  sum  is  payable  by  a  shareholder  in  ccksh  to  a 
company  it  is  sufficient  to  satisfy  the  requirements  of  the 
25lA  section  of  the  Companies  Act,  1867,  if  the  company 
agrees  with  the  shareholder  to  accept,  as  a  set-off  and 
discharge,  a  like  sum  then  payable  by  the  company  to 
the  shareholder, 

Spargo's  case,  21  W.  B,  306,  L.  B.  8  Ch,  App,  407, 
approved. 

Larocque  v,  Beauohemin,  45  W.  B.  639,  [1897]  A,  C, 
358,  followed. 

The  facts  are  stated  at  length  in  their  lordships' 
judgment. 

(«.)  Beported  by  C.  H.  Geaiton,  Esq.,  P.arnstcr- 

at-Law. 


CozenS'Hardy,  Q,C,,  Orosvenor  Woods,  Q,C»,  and 
Christopher  James,  for  the  appellant. 

A.  T,  Lawrence,  Q.C,  Compton- Smith,  and  B,  A. 
Hall,  for  some  of  the  respondents. 

S  win  fen  Eady,  Q,C,,  and  A,  B»  Kerly,  for  other 
respondents. 

The  judgment  of  their  lordships  (Lords  Mobbis  and 
Dayey  and  Sir  Bichahd  Couch)  was  delivered  by 

Lord  Dayey. — This  is  an  appeal  by  the  officia 
liquidator  of  the  North  Sydney  Investment  and 
Tramway  Co.  TLimited)  (now  in  liquidation)  from 
an  order  of  the  Supreme  Court  of  New  South 
Wales  in  Equity  made  on  the  8th  of  November,  1895, 
dismissing  an  application  by  the  liquidator  by  way  of 
summons  that  a  call  of  £66  13s.  4d.  be  made  on  the 
contributories  of  the  company.  The  real  question 
involved  is  whether  certain  shares  in  the  company 
held  by  and  registered  in  the  names  of  the  respon- 
dents respectively  had  or  had-  not  been  paid  for  in 
cash  within  the  meaning  of  section  57  of  the  Companies 
Act  of  the  Colony,  which  is  substantially  in  the  same 
terms  as  section  25  of  the  Imperial  Companies  Act, 
1867. 

The  facts  on  which  the  answer  to  this  question 
depends  are  somewhat  complicated  but  are  not  in 
dispute. 

By  contracts  made  in  March  and  April,  1888,  one 
Charles  Arthur  Moresby  Billyard  contracted  for  the 
purchase  of  a  tract  of  land  in  North  Sydney.  The 
Aggi^gftte  purchase-money  was  £134,000,  and  of  this 
amoimt  it  was  agreed  that  £35,000  shoidd  be  satisfied 
by  partly  paid-up  shares  of  a  company  to  be  formed 
to  work  and  acquire  the  property.  Billyard's  object 
was  to  sell  the  property  to  such  a  company  at  an 
enhanced  price,  and  his  ideas  as  to  the  proiit  obtain- 
able seem  to  have  grown  from  time  to  time  as  matters 
proceeded. 

Shortly  afterwards  a  prospectus  was  issued  of  a 
syndicate  which  has  been  called  in  the  argument 
Syndicate  No.  1.  It  is  entitled  ''Syndicate  prospectus 
of  the  North  Sydney  Investnient  Co.  (Limited), 
capital  £300,000,  in  sixty  shares  of  £5.000  each, 
payable  one-third  in  cash  one-third  months"  (the 
words  '*  in  three  "  are  accidentally  omitted)  "  interest 
six  ^r  cent  added.  The  balance  is  not  likelv  to  be 
required.  Two  and  a- half  per  cent,  upon  the  sub- 
scribed capital  will  be  charged  to  cover  all  pre- 
liminary expenses  in  connection  with  the  syndicate. 
Provisional  directors,  C.  A.  M.  Billyard,  J.  W. 
Cliff,  Alick  Osborne."  The  prospectus  then 
states  that  the  syndicate  is  formed  for  the  purpose 
of  acquiring  the  lands  described,  being  those  com- 
prised in  Billyard's  contracts,  and  after  stating  the 
character  and  advantages  of  the  property  and  other 
details  not  material  for  the  present  purpose  con- 
cludes thus  ;  '*  The  terms  of  purchase  are  as  follows : 
Total  purchase-money,  £300,000,  payable  one-third  in 
cash,  one-third  by  promissory  note  at  three  months, 
with  six  per  cent,  added,  balance  can  remain  for  three 
years  at  the  lowest  bank  rate  of  interest  if  required, 
and  the  owner  will  join  in  the  conveyance  of  any 
portion  sold.  Immediately  the  full  number  of  shares 
nas  been  subscribed  it  is  proposed  to  place  the 
property  in  the  English  market  and  it  is  thought  that 
with  the  names  associated  and  the  soundness  of  the 
undertaking  there  will  be  no  difficulty  whatever  in  dis- 
posing of  the  property  at  a  sum  decidedly  not  lees  than 
half-a-million." 

This  syndicate  was  not  registered  as  a  joint-stock 
compaTiy  with  limited  liability.  The  whole  of  Uie 
shares  were  subscribed  by  various  persons,  including 
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Higgins  and  Hogan,  two  of  the  respondents,  who  paid 
in  oash  one-third  of  the  amount  of  three  riiaree,  and 
gave  promissory  notes  for  another  third  with  6  per 
cent,  interest  added.  The  receipt  given  to  the  respon- 
dent Higgins  is  headed  **  North  Sydney  Investment 
Co.  ^limited),"  and  the  sum  of  £1,666  13s.  4d.  is 
thereoy  stated  to  have  been  paid  as  a  deposit  on  one 
share  in  the  above  comi>any — i.e.,  in  the  company  to  be 
registered  with  limited  liability.  The  promoter 
determined  to  change  the  name  of  the  intended 
company  and  to  increase  the  nominal  capital  and 
the  amount  of  the  purchase-money.  Accordingly 
he  shortly  afterwards  issued  another  prospectus 
of  what  has  been  called  Syndicate  No.  2.  This 
document  is  in  the  following  terms  :  **  Syndicate 
prospectus  of  the  North  Sydney  Investment  and 
Tramway  Co.  (Limited),  to  be  registered  under 
the  Companies  Statute,  1871.  Capites,  £500,000  in 
100  shares  of  £5,000  each,  one-third  payable  in 
cash,  one-third  iu  three  months,  interest  six  per  cent, 
added ;  the  balance  is  not  likely  to  be  required.  Two 
and  a-ha]f  per  cent.  uDon  the  subscribed  capital  will 
be  charged  to  cover  all  preliminary  expenses  in  con- 
nection with  the  syndicate."  The  names  of  tiie 
provisional  directors  and  description  and  particulars 
of  the  property  and  the  terms  of  purchase 
Tsubstituting  £500,000  for  £300,000)  are  then  set 
forth  as  in  the  former  prospechis.  It  then 
states:  "The  contract  with  the  vendors  and  the 
memorandum  and  articles  of  association  may  be 
inspected  at  the  office  of  the  solicitor  to  the  com- 
pany." Attached  to  the  second  prospectus  was  a 
form  of  receipt.  The  form  fiUed  up  and  given  to 
the  respondent  Allcock  was  as  follows : 

**  Beceived  the  sum  of  ten  thousand  pounds,  being 
first  and  second  payments  (latter  with  interest 
deducted)  for  three  shares  in  within  syndicate  as  per 
prospectus.  This  receipt  to  be  returned  upon  receipt 
of  share  certificate  in  limited  company  from  Jas. 
Service  &  Co.  (Signed)  J.  Woolf,  solicitor  for  the 
Melbourne  portion  of  the  syndicate  and  (by  his 
request)  for  the  vendor." 

No  doubt  the  arrangements  for  obtaining  the  share 
capital  of  the  company  were  not  made  so  caret ully 
or  skilfully  with  a  view  to  the  exigencies  of  the  law 
as  they  might  have  been.  But  on  a  careful  considera- 
tion of  the  language  of  these  documents  their  lord- 
ships come  to  the  conclusion  that  both  prospectuses 
were  and  were  intended  to  be  an  invitation  to  subscribe 
for  shares  in  a  joint-stock  company  then  about 
to  be  registered  with  limited  liitbility,  the  memo- 
randum and  articles  of  association  of  which  were 
offered  for  inspection  in  the  second  prospectus  with  a 
view  to  the  purchaBe  by  that  company  of  the  property 
in  question,  and  that  consequently  the  money  paid  by 
the  subscribers  on  the  terms  of  the  prospectuses  was 
intended  to  be  applied  in  payment  up  of  shaores  in  the 
company  when  formed,  and  further,  that  the 
promoter  who  issued  the  prospectuses  and  received 
the  money  of  the  subscribers  was  bound  so  to  apply 
the  amounts  paid  by  them  and  to  procure  share 
certificates  to  be  issued  to  the  several  subscribers  in 
exchange  for  the  receipts  held  by  them.  The  sub- 
scribers on  the  first  prospectus  might  have  raised,  and 
(as  will  presently  appear)  did  raise  questions  as  to 
their  position  under  the  second  prospectus,  but  (as 
will  also  appear)  they  accepted  the  position  of  share- 
holders in  the  company  and  for  valuable  consideration 
waived  any  such  questions. 

A  contract  purporting  to  bear  date  the  26fch  of 
March,  1888,  was  made  between  one  John  William 
Cliff,  described  as  the  vendor,  and  certain  persons 
desmbed  as  "  trustees  for  the  company  hereinafter 
mentioned,"  whereby  after  reciting  that  a  company 
with  limited  liability  was  aboi^t  to  be  formed  having 


for  its  objects,  attiongst  other  things,  the  purchase  of 
the  lands  in  the  schedule  (being  those  purchased  by 
Billyard)  under  the  name  of  the  *' North  Sydney 
Investment  and  Tramway  Co.  (Limited),"  it  was 
agreed  that  the  vendors  should  sell  and  the  company 
should  purchase  the  lands  in  question  for  £512,^^00, 
to  be  paid  as  follows— viz.,  £171,100  in  cash  on  the 
signing  of  the  agreement,  a  further  sum  of  £171,000 
at  three  months  from  the  date  of  this  agreement  with 
interest  at  6  per  cent,  per  annum,  and  the  remaining 
sum  of  £170,500  to  remain  on  security  of  the  property 
with  interest  at  the  same  rate.  Cliff  (who  was  named 
as  one  of  the  provisional  directors  in  both  prospectaset) 
was  admittedly  the  nominee  and  agent  of  BiUyard,  the 
vendor  and  promoter.  The  addition  of  £12,500  to 
the  purchase-money  obviously  represents  the  2^  per 
cent,  charged  for  the  expenses  of  the  syndicate.  SLr. 
Cozen  s-Hardy  contended  that  the  contract  was  not 


executed  until  after  the  date  which  it  puports  to 


bear.    This  may  very  likely  be  so,  bat  in 
which  their  lordships  take  the  point  is  immateriaL 

On  the  5th  of  May,  1888,  the  North  Sydney  Invest- 
ment and  Tramway  Co.  (limited)  was  registered  with 
the  object  (amongst  other  things)  of  adopting  and 
carrying  into  effect  the  contract  dated  the  26tfa  of 
March,  1888,  and  with  a  capital  of  £1,000.000  divided 
into  200  shares  of  £5,000. 

The  first  meeting  of  the  directors  of  the  company 
was  held  on  the  22nd  of  May,  1888.  The  sedetuy 
placed  before  the  meeting  a  document  signed  by  Cliff 
which  is  of  the  gpreatest  importance.  This  document 
is  in  the  following  terms : 

"North  Sydney  Investment  and  Tramway  Co. 
(Limited).  I,  John  William  Cliff,  the  vendor  in 
contract  dated  the  26th  day  of  March,  1888,  hereby 
acknowledge  to  have  received  from  each  of  the 
following  shareholders  in  this  company  the  respective 
sums  of  (  )  amounting  in  all  to  £333.333  Gs.  8d." 

Then  follows  a  schedule  of  the  subecriberB  to  the 
syndicate  (including  the  present  respondents)  in 
alphabetical  order  with  denoting  numbers  against 
their  several  names  of  their  shares,  amounting  in  aU 
to  100  shares,  and  showing  the  number  of  shans 
subscribed  for  by  each  of  them. 

The  minutes  of  the  directors'  meeting  reootrd  that 
**  The  secretary  reported  the  present  position  of  tbe 
company  and  exbiluted  the  vendor's  receipt  to  the 
shareholders  for  the  som  of  £3,333  6s.  8d.  per  ehaie, 
making  in  all  a  payment  of  £333,333  6s.  8d.,  wfaidi 
was  accepted  by  the  board  and  initialled  by  the 
chairman."  The  contract  of  the  26tiK  of  Mardi, 
1888,  was  then  ''adopted  and  ooofinned."  Two 
directors  and  the  secretary  were  directed  to  sign  '*  tiie 
share  certificates,"  and  an  appointment  was  made  for 
their  so  doing  on  the  following  day,  also  for  tlie 
affixing  of  the  company's  seal  thereto.  And  tbe 
secretary  was  directed  before  issuing  the  share  certifi- 
cates to  obtain  from  each  shareholder  his  syndicate 
receipt  and  also  to  obtain  his  signature  to  the  articlei 
of  association.  But  no  allotment  was  made  by  tbe 
directors  in  express  terms  of  any  shares  in  the 
oompany. 

The  secretary  proceeded  to  act  on  these  resohitiaBS. 
All  tbe  respondents  received  in  exchange  for  their 
syndicate  receipts  certificates  of  the  oorrecpondiiig 
shares  in  the  company  which  were  certified  ai 
paid  up  to  the  amount  of  £3,338  6s.  fid. 
per  share.  And  the  names  of  the  respoodeots 
were  severally  entered  in  the  register  as  holdect  of 
their  shares  (described  as  allotted  on  the  22Dd 
of  May)  with  that  amount  paid.  The  aooeptaaoe  by 
the  respondents  of  the  shares  removes  any  difficult 
as  to  Cliff's  authority  to  apply  for  shares  in  tiieir 
names  or  in  consequence  of  the  inoraaae  of  tbe 
nominal  capital  to  £1,000,000,  or  i^  to  the  diractocs* 
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ntborilr  to  allot  them.  Their  lordahip*  are  diipoaed 
b  tlusb  that  ClJfF  hod  an  implied  aathority  to  apply 
in  ihtrea  in  the  names  of  the  Bnbaoiibera,  bnt  it  is  not 
HceanTy  to  decide  the  point. 

In  October,  1888,  each  of  the  Bhares  of  fS.OOO  iras 
■bdinded  into  fifty  Bhores  of  £100  each  with 
{8t>  13».  4d.  per  ghu-e  paid  thereon,  Calli  to  the 
mODDt  of  £16  and  £17  6«.  8d.  hare  been  paid  before 
ad  BDce  the  liquidation,  and  the  demand  of  the 
iqddatoT  is  therefore  for  the  sum  originallj  credited 
a  Ui«  iharea,  which  hfl  oont«nds  hu  not  been  paid  in 
xh  u  required  by  the  atatute. 

Tie  learned  judge  in  the  oourt  below  haa  on  these 
tats  dedded  in  favour  of  the  respondenta,  holding, 
W,  that  1^  tha  direotors  adopting  and  confirming 
iu  contract  of  the  20th  of  March  the  company  mode 
t  their  own  contract;  2nd,  that  the  acceptance  by  the 
mpaiiy  of  ClifTt  receipt  amounted  to  an  aoknow- 
edgme&t  that  the  money  hod  been  paid  to  the 
mptny  in  caab  ;  Srd,  that  there  was  on  the  22nd  of 
by  a  present  debt  dne  t«  the  company,  and  also  a 
mMCt  debt  dne  by  the  oompany  which  conld  be  <et 
iCoue  (goirut  the  other  in  aoch  a  way  aa  to  anpport 
I  plea  of  payment  in  law.  For  the  reoaona  pre- 
ntl;  stated  thair  lordships  do  not  differ  from 
it  conclosion  of  tha  learned  judge  although  they 
■mot  isHint  to  the  gronnda  of  hia  ludgment^  Their 
iidtbips  do  not  Uiink  that  the  adoptdon  and  oon- 
Inutioa  by  direoton  of  a  oontraot  n^e  before  the 
iraation  of  the  oompany  by  peraona  purporting  to 
tt  on  behalf  of  the  oompany  oreates  any  oontroctnal 
ditioD  whatever  between  the  company  and  the  other 
■rtf  to  the  oontntot  or  impoaea  any  obligation 
dittever  on  the  company  towaida  that  party.  They 
hink  the  ptopoaiUon  maintained  by  the  learned  judge 
I  opposed  both  to  principle  and  authority,  and  that 
he  judgment  in  the  oaae  of  In  re  Jofumnuburg  Sold 
i.,  39  W.  a.  260,  [1891]  1  Ch.  119,  referred  to 
7  tlie  leaned  judge  is  to  the  contrary  effect.  Nor 
on  thair  lordshipa  hold  that  the  acceptance  by  the 
Srabtoia  of  Cliffa  receipt  was  on  ocknowledgmeot  of 
•^eatof  cosh,  uid  eren  if  it  were,  thequestion  under 
ht  itatute  is  whether  caih  has  been  paid,  not  whether 
•  recdpt  has  been  given  or  payment  haa  been 
dnovledgcd. 

lie  inaccnraoy  of  Clifi'a  doonment  and  the  irregu- 
■Rtyof  the  directors'  prooeedinga  are  patent  Cliff 
•d  not  Teoeived  the  money  of  the  aubecribera  as 
'ador  to  the  company,  bat  he  or  bia  piinciiial,  Bill' 
vd  [the  promoter},  bad  received  it  on  the  terms  of 
ha  prospeotus— I.e.  (as  their  lordships  have  already 
■d)  for '  the  purposes  of  the  aubscribera  becoming 
weholden  of  a  oompany  which  should  acquire  the 
npetty,  and  obtainmg  for  the  shareholders  share 
RtScates  in  exchange  for  their  syndicate  receipts. 
fn  wold  Cliff  retain  the  subicribws'  money  in  part 
■jnmt  of  tha  purchase-money  payable  by  the 
(mpany  (if  they  should  purchase)  because  it  was 
M  tite  cotupaoy's  money,  and  wonld  not  become 
0  until  the  abarea  were  allotted  and  the  money 
•W  or  properly  credited  to  the  company  in 
•ynent  np  o)  the  ahorea.  Looking  at  the  facta 
>T  the  light  of  the  previous  documents  and  dealings 
ii4  the  relation  of  the  parties  to  each  other,  their 
Mdshipt  think  that  Cliff's  document  was  in  aubstanoe 
ad  eff«ct  on  application  for  and  on  behalf  of  the 
wnms  named  in  the  schedule  for  shores,  and  that 
i»  directors  acted  npon  and  accepted  that  applica- 
^  by  pntling  the  namea  of  thoae  persons  on  the 
Tgiiter  and  giving  them  notice  they  bod  done  so, 
thicti  icpeneded  t£e  necessity  fnr  any  formal  allot- 
BOiL  Their  lordshii»  also  think  that  Cliff's  document 
ni  an  acknowledgment  that  be  had  received 
ml, 333  Gs.  8d.  from  the  nubscibera  appropriated 
othe  payment  up  of  thei- aharea  it  tht  i.-cu;£iaiiy. 
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CoxTRT  OF  Appeal. 


Majesty  that  the  appeal  must  be  dismissed.  The 
appeUants  must  pay  the  oosts  of  it,  bnt  there  will  be 
only  one  set  of  costs  between  all  the  respondents. 

Solicitors  for  the  appellant,  Kimberi  dh  Boatman, 

Solicitors   for  the  respondents,   ZT.   A,   CHraham ; 
Blyth,  DuUon,  Hartley,  &  Blyth. 


OEourt  of  AypeaL 

Appeal.  \ 

(A.  L.  Smith,  Yaughan  Williams,  | 

and  Bomer,  L.JJ.)  ) 


April  29. 


Jones  v.  Ogeak  Coal  Co.  (Limited),  (a.) 

Master  and  servant  —  Employer* 9  liability  —  Accident 
to  workman — Amount  of  wmpvnaation  —  **  Average 
weekly  earnings  "  —  Workmen*s  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  Sched.  /.,  d.  1  (b). 

By  Schedule  L,  clause  I  (b),  0/  the  Workmen* s  Com- 
pensation Act,  1897,  the  compensation  under  the  Act 
shaU  be,  '*  (b)  where  total  or  partial  incapacity  for  work 
resuUa  from  the  injury,  a  weekly  payment  during  the 
incapacity  after  the  second  week  not  exceeding  50  per  cent, 
-  of  his  average  weekly  earnings  during  the  previous  twelve 
months  if  he  has  been  so  long  employed,  but  if  not,  then 
for  any  less  period  during  which  he  has  been  in  the 
employment  of  the  same  employer,  such  weekly  payment 
not  to  exceed  one  pound,** 

A  workman  was  injured  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment.  During  the  year 
preceding  the  accident  the  workman  went  out  on  strike, 
and  his  employrnent  was  therewpon  terminated.  After 
the  strike  was  over  he  went  back  into  the  employment  of 
the  same  employer  under  a  new  contract  of  employment, 
and  remained  there  until  the  accident  happened. . 

Held,  that,  in  ascertaining  the  average  weekly  earnings 
for  the  purpose  of  assessing  compensation,  inasmtuih  as 
the  employment  before  the  strike  was  terminated,  the 
period  of  employment  subsequent  to  the  strike  could  alone 
be  considered. 

Appeal  from  the  award  of  the  judge  of  the  Merthyr 
Tydvu  County  Court  upon  proceedings  to  assess 
compensation  under  the  Workmen's  Compensation 
Act,  1897. 

l^e  appellant,  QThomas  Jones,  was  a  workman  in 
the  employment  of  the  respondents,  the  Ocean  Coal 
Co.  (Luuited),  on  the  date  of  tihe  accident,  the  3rd  of 
October,  1898.  The  appellant  had  for  some  months 
prior  to  the  1st  of  Apnl,  1898,  including  the  month 
of  October,  1897,  worked  for  the  respondents  under 
an  agreement  of  the  1st  of  January,  1892.  This 
a^preement  was  terminated  by  six  months'  notice 
given  by  the  men  under  a  clause  to  that  effect  in  the 
agreement,  and  the  individual  contracts  between  the 
employers  and  workmen  were  terminated  1^  notice 
given  by  the  employers  under  another  clause  in  the 
amement,  which  notice  expired  on  the  3l8t  of 
March,  1898.  The  South  Wales  strike  or  lock-out 
then  intervened,  and  lasted  from  the  1st  of  April, 
1898,  to  the  5th  of  September,  1898.  The  appellant 
resumed  employment  with  the  respondents  on  the 
12th   of   September,   1898,  under   a  new    contract 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister- 

at-Law. 


containing  new  terms,  and  siiped  the  oontraot 
Th»  appeUant  having  been  injured  by  an  aocid 
the  3rd  of  October,  1898,  arising  out  of  and  in 
course  of  his  employment,  the  respondents  ooi 
that  in  order  to  ascertain  the  appellanf  s 
weekly   earnings   the  two  periods  of   employ 
before  and  after  the  strike  during  the  twelve  moo^ 
preceding  the  accident  must  be  taken  together, 
which  basis   the  award  would  be   88.  6d.  a 
The  appellant   contended  that  the  period  from 
12th  of  September,  1898,  to  the  date  of  the 
should  be  taken,  upon  which  basis  the  award 
be  15s.  9d.  a  week. 

The  county  court  judge  adopted  the 
contention,  and  assessed  the  compensation  at  8s.  6d4| 
a  week. 

Cripps;  Q,C,,  and  W.  D.  Benson,  for  tihe  a] 
— Schedule  I.,   dause   1  (6),  contemplates 
nous  employment.      The  word  '* period"  is  in 
singular,  and  the  twelve  months'  period  meani 
period  of  twelve  months'  continuous  or 
employment,  and  the  less  period  also  means  a 
of  continuous  or  consecutive  employment, 
present  case  the  employment  before  the  strike 
terminated,   and  a  new  employment  on  new 
began  after  the  strike.    The  appellant  might  have  j 
employment  elsewhere,  and  need  not  have 
the  respondents'  employment.     It  was  nDt  a 
break  in  the  employment  caused  by  the 
taking  a  holiday,  as  in  Keast  v.  Barrow  Hematite  C 
15  Times  L.  B.  141.    The  average  weekly 
must  therefore  be  taken  during  the  period  from 
12th  of  September  to  the  3rd  of  October,  1898. 

They  also  referred  to   Price  v.  Marsden  ^ 
ante  p.  274,  [1899]  1  Q.  B.  493. 

Buegg,  Q.C,  and  Arthur  Lewis,  for  the 
— If  the  employment  has  been  with  the  sameem] 
during  the  t^^^e  months  preceding  the 
though  the  workman  may  have  ceased  to  work 
part  of  that  period,  the  number  of  weeks  during 
he  has  been  at  work  during  that  period  must  be 
factor  for  arriving  at  the  average  weekly 
The  average  weeldy  earnings  are  not  to  be 
upon  a  small  period  of  exceptional  earnings. 
appellant  here  always  intended  to  resume  emplo] 
ment  with  the  respondents  when  the  strike  was 
and  was  not  engaged  during  the  strike  in  any 
employment.      The  county  court  judge 
fore  right. 

A.  L.  Smith,  L.J. — ^This  case  raises  a  aihoit 
upon  Schedule  L,  clause  1   (6),  of   the 
Compensation  Act,  1897.    Prior  to  the  1st  of 
1898.  the  appellant  was  in  ^e  employment  of 
respondents  under  the  terms  of  an  agreement  of 
1st  of  January,  1892.    The  county  court  judge 
found  as  a  fact  that  this  agreement  wi 
by  six  months'  notice  given  by  the  men,  and 
individual    contracts   between   the   emplojren 
workmen  were  terminated  by  notioe  given  by 
employers,  which  notice  expired  on  the  31st  of 
1898.    In  face  of  that  finding  we  cannot  hold 
there  was  a  continuous  employment  from  the  3id, 
October,  1897,  to  the  3rd  of  October,  1899. 
the  men  went  out  on  strike,  the  appellant  and 
other  men  need  not  have  oome  back  to  the 
employers  again,  but  might  have  got  other  en 
ment.    The  employment  was  therefore  terminated 
the  31st  of  March,  1898,  and  the  appellant  rsBsn 
out  on  strike  until  the  5th  of  September,  1898,  and 
the  12th  of  September  was  taken  back  again  into 
respondents'  employment  under  a  new  oontnot 
taining  new  terms.    The  accident  happened  on 
^  3rd  of  October  following.    The  amount  of 
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tkm  payable  depends  npon  Schedule  I.^  clause  1 
(i).  In  my  judgment,  "  during  th?  previous 
Unkve  montiis  means  a  oontinuouB  employment 
dnniig  that  period.  So  also  with  regfurd  to  the 
olher  limb  of  the  clause,  *'  for  any  less  period  during 
viuch  he  has  been  in  the  employment  of  the  same 
ttnployer,"  the  employment  must  be  continuous. 
Ae  appelant  has  not  been  in  the  employment  of 
the  lespondents  contmuously  from  the  3rd  of  October, 
1697,  to  the  3rd  of  October,  1898,  but  only  from  the 
Wol  of  September  to  the  3rd  of  October,  1898,  and 
tins  latter  is  the  period  over  which  the  average 
weekly  eainings  are  to  be  taken.  The  appeal  must, 
titerefore,  be  allowed,  and  the  award  must  be  amended 
hy  inserting  los.  9d.  for  8s.  6d. 

Vaughan  Williams,  L.J. —I  agree.  The  facts  of 
tbiB  case  make  the  case  easy  of  decision.  I  do  not 
know  whether,  in  what  I  am  going  to  say  upon  the 
geaeral  construction  of  the  enactment,  I  may  or  may 
sot  take  a  view  somewhat  different  from  that  of  my 
brother  A,  L.  Smith.  It  seems  to  me  to  be  a  diffi- 
eolt  Act  to  construe,  and  as  I  have  not  until  the 
pnsent  sittings  been  called  upon  to  construe  the  Act, 
and  as  my  brother  has  been  a  party  to  all  the  deci- 
aons  upon  it  from  the  beginniog,  I  should  be  sorry  to 
differ  from  him,  more  especially  as  I  should  regret  if 
there  were  any  breach  in  the  continuity  of  those  deci- 
sbus,  I  should  like  first  of  all  to  say  a  few  words  upon 
tke  facts  as  I  imderstand  them.  The  appellant  was 
employed  at  the  commencement  of  the  strike  under 
■o  agreement  of  the  Ist  of  January,  1892,  which,  as  I 
understand  it,  contained  the  general  terms  of 
the  contract  agreed  upon  between  the  masters 
and  men,  such  as  the  rate  of  wages,  and  l^at 
agreement  could  be  put  an  end  to  by  a  sis 
months!  notice.  I  do  not,  however,  understand 
that  the  agreement  of  the  1st  of  January,  1892, 
governed  the  actual  employment,  which  was  a 
Wf^y  or  a  monthly  employment.  The  effect  of 
giving  the  six  months'  notice  was  that  the  agreement 
came  to  an  end,  but  I  do  not  understand  that  a  six 
months'  notice  was  necessary  to  determine  the  em- 
ployment of  the  individual  workmen.  Now,  upon 
the  facts  before  us  there  was  a  period  during  the 
twelve  months  preceding  the  date  of  the  accident 
when  the  appellant  did  not  choose — to  my  mind  it  is 
immaterial  whether  it  arose  from  a  strike  or  from 
some  other  cause — ^to  work  for  the  respondents. 
After  that  period  was  over  the  appeUant  came 
back  and  again  entered  into  the  respondents' 
employment  under  a  new  contract,  and  a  few 
weeks  afterwards  the  accident  happened.  The 
question  before  us  is  whether  the  average  weekly 
flsniings  are  to  be  calculated  during  the  period  of 
employment  subsequent  to  the  12th  of  September, 
1S98,  or  whether  the  two  periods  of  employment 
during  the  previous  twelve  months  before  and  after 
the  stnke  are  to  be  taken  together  so  as  to  arrive  at 
the  average  weekly  earnings.  We  have  arrived  at 
the  conclusion  that  the  last  period  of  employment 
from  the  12th  of  September  to  the  date  of  the  accident 
is  to  be  treated  as  the  period  during  which  the  average 
weekly  earnings  are  to  be  ascertained. 

I  proceed  now  to  state  the  reasons  which  have 
bdaoed  me  to  arrive  at  that  conclusion.  I  under- 
itaod  Schedule  I.,  clause  1  (&),  to  mean  that, 
whether  one  is  dealing  with  a  period  of  twelve 
monUis  or  a  less  period,  in  either  case  the  employ- 
ment must  be  a  continuous  employment  with  tifie 
same  employer.  The  employment,  however,  need 
not,  in  my  opimon,  be  a  continuous  employment 
without  any  break  in  point  of  time,  "hi  nearly 
every  enmloymfint  there  must  be  some  break  in 
time.       ^e    question  is  whether    the    relation  of 


master  and  servant  substantially  existed  during  the 
whole  period,  whether  the  period  be  twelve  months 
or  less.  If  the  state  of  work  were  such  that  the 
master  could  only  give  three  days*  employment  in 
each  week  to  his  men,  it  would  stiQ  be  true  to  say 
that  the  employment  was  continuous  during  the  period 
because  the  relation  of  master  and  servant  existed 
during  the  whole  time.  The  question  is  whether  there 
has  been  any  break  in  that  relation.  To  answer  that 
question,  one  must  test  it  thus :  Are  the  facts  such 
that  if  called  upon  the  workoian  is  willing  to  work, 
and  if  the  workman  asks  for  work  the  employer,  if  he 
has  it  to  give,  is  willing  to  give  it.  If  there  is  a  time 
during  which  that  cannot  be  afBrmed,  the  relation  of 
master  and  servant  has  not  during  that  time  existed. 
The  relation  will  in  such  a  case  have  been  broken. 
The  present  does  not  seem  to  me  a  case  where  for  a 
time  there  was  no  work  for  the  men  to  do,  but  during 
a  certain  time  the  relation  of  master  and  servant 
ceased,  because  the  employers  were  not  willing  to 
employ  the  men  and  the  men  were  not  willing  to 
work.  The  conclusion,  therefore,  at  which  I  have 
arrived  is  that  in  ascertaining  the  appellant's  average 
weekly  earnings  only  that  perioa  of  employment 
subsequent  to  the  strike  can  be  taken  into  consideration, 
because  when  the  strike  commenced  the  relation  of 
master  and  servant  came  to  an  end. 

BoMBB,  L.J. — I  agree  with  the  view  expressed  by 
A.  L.  Smith,  L.J.,  with  regard  to  the  construction  of 
clause  1  (6)  of  Schedule  I.  I  will  first  take  that  part 
of  the  clause  which  deals  with  the  period  of  twelve 
months,  if  the  workman  has  been  so  long  emploved. 
It  seems  to  me  to  be  reasonably  dear  that  the  employ  •» 
ment  therein  referred  to  means  a  substantially  con- 
secutive or  continuous  employment — ^that  is  to  say, 
the  workman  must  have  been  in  a  substantial  sense  in 
the  employment  of  the  same  employer  for  the  period 
of  twelve  months.  For  instance,  if  at  the  commence-* 
ment  of  the  twelve  months  the  workman  had  worked 
for  a  time  for  an  employer,  and  had  then  ffone  for  a 
time  into  the  employment  of  another  empu>yer,  and 
had  towards  the  end  of  the  period  returned  to  his 
former  employer,  the  employment  could  not  be 
said  to  have  been  continuous  during  the  twelve 
months.  Now  I  come  to  the  second  part  of  the  clause, 
which  deals  with  employment  for  any  less  period 
during  which  the  workman  has  been  in  the  employ- 
ment of  the  same  employer.  In  my  opinion  that  also 
means  a  period  during  which  the  workman  has  been 
substantially  in  the  continuous  employment  of  the 
same  employer  up  to  the  time  of  the  accident. 
The  word  "  period  "  is  used  in  the  singular.  One  is 
not  to  go  back  to  a  former  period  of  employment 
which  has  been  put  an  end  to  and  add  it  to  the  pteriod 
of  employment  immediately  preceding  the  accident. 
This  second  part  of  the  clause  means  that  if  the  work- 
man has  not  been  in  substantially  the  same  consecu- 
tive employment  for  the  twelve  months  preceding  the 
accident,  then  the  average  weekly  earnings  must  be 
calculated  upon  the  period  less  than  twelve  months 
during  which  he  has  been  in  substantially  the 
same  consecutive  employment.  I  think  that  the  word 
**  substantially  "  is  important.  I  agree  with  my  brother 
Yaughan  Williams  in  regard  to  that.  If,  for 
instance,  holidays  intervened,  the  employment  would 
not  thereby  cease  to  be  substantially  consecutive.  If, 
again,  the  workman  could  not  for  some  time  set  work 
from  his  employer  on  account  of  the  slackness  of 
trade,  though  willing  to  work,  I  should  not  let 
that  circumstance  weigh  with  me  in  deciding 
whether  the  employment  was  or  was  not  consecu- 
tive. In  the  present  case,  during  the  strike  the 
appellant  was  in  no  sense  in  the  employment  of  the 
respondents. 
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Court  op  Appeal. 


Appeal  (lUowed, 

Bolioitoni  for  the    appeUant,    RidddU    Vaizey,    <£; 
Smitht  for  Walter  Morgan^  Bruce,  <k  Co.,  Poatypridd. 

Solioitors  for  the  respondents,   W.    (k   L,  Simons, 
Pontypridd. 


(A.  L.  Smith,  GollinB,  and  > 

B,  L.JJ.)  j 


April  22. 


Appeal, 
mith,  Go] 
Vanghan  WilliamB, 

Hall  v.  Snowdon,  Hubbaed,  &  Go.  (No.  2).  (a.) 

Master  and  servant — Employers*  liahilUy— Accidental 
injuries  ^Factory —  Wharf —  Worh7nen*s  Compensation 
Ad,  1897  (60  &  61  Vict.  c.  37),  «.  7.  sub-section  2— 
Factory  and  Workshop  Acl,  1878  (41  Vict.  c.  16),  s. 
6S—Factory  and  Workshop  Act,  1895  (58  (k  59  Vict. 
c.  37),  ss.  18,  23. 

A  workman  was  killed  hy  an  accident  which  happened 
in  a  public  street  just  outside  his  employers*  wharf,  while 
he  was  leading  a  horse  and  cart  out  of  the  wharf  in  the 
course  of  his  employment.  The  wharf  was  a  simple 
yard  by  the  side  of  a  canal,  and  no  machinery  of  any 
kind  was  used  on  it. 

Held,  that  the  wharf  was  not  a  factory  within  the 
meaning  of  the  Workmen's  Compensation  Act,  1897,  for 
it  did  not  come  within  the  definition  of  **  factory  "  in 
section  7,  sub-section  2,  as  being  a  wharf  to  which  any 
provision  of  the  Factory  Acts  was  applied  by  the  Factory 
Ad,  1895. 

The  provisions  ofsedion  18  of  the  Factory  Ad,  1895, 
with  resped  to  accidents  were  not  applied  to  it  by  sedion 
23  of  thai  Ad,  for  no  accident  had  occurred  on  the 
wharf;  neither  were  the  provisions  of  sedion  68  of  the 
Factory  Ad,  1878,  with  resped  to  the  powers  of  inspectors 
thereby  applied  to  it. 

Appeal  from  the  decision  of  the  judse  of  the 
Bloomsbury  Gonnty  Oourt  in  an  arbitration  xmder 
the  Workmen's  Compensation  Act,  1897. 

The  applicant  was  the  sole  dependant  of  Gharles 
"HaXL,  who  had  met  with  his  death  in  consequence  of 
accidental  injories  while  in  the  employment  of 
Snowden,  Habbard,  &  Go.  The  employers  were  con- 
tractors, and  were  the  occupiers  of  a  whi^  caJled 
PJatt's  Wharf  abutting  on  the  Beeent's  Ganal,  which 
they  used  for  the  purpose  of  loadmg  liquid  mud  and 
road  sweepings  into  barges  lying  in  the  canal.  The 
wharf  was  simply  a  jard,  and  no  machinery  of  any 
kind  was  used  on  it.  Access  to  the  wharf  was 
obtained  from  the  King's-road  through  a  gateway. 
Opposite  the  gateway  on  the  other  side  of  the  King's- 
road  was  one  of  the  entrances  to  the  St.  Pancras 
Electric  lighting  Station.  At  the  time  of  the 
accident  another  nrm  of  contractors,  Bead  Brothers, 
were  engaged  in  laying  down  water  pipes  between 
the  canal  and  the  electric  lighting  station,  and  these 
pipes  passed  through  the  gateway  and  across  the 
wharf. 

Snowden,  Hubbard,  &  Co.  had  entered  into  a 
contract  with  Bead  Brothers  to  remove  the  loose 
earth  which  was  dug  up  in  the  course  of  making  the 
trench  in  which  the  pipes  were  laid.  The  deceased, 
who  was  a  carter,  was  engaffed  in  the  work  of 
remoYiDg  this  earth.  He  had  loaded  one  of  his 
employers'  carts  with  earth  on  the  wharf,  and  was 
leading  the  horse  and  cart  through  the  gateway  into 

(a.)  Beported  by  F.  G.  Bugkbb,  Esq.,  Barrister- 

at-Law. 


the  King's-road,  and  was  himself  walking  bickwarc 
A  trolly  ftkden  with  water  pipes  was  standing  in  t 
road,  but  the  deceased,  not  obseriring  this,  oontinn« 
walking  backwards  and  came  against  the  pipes, 
was  crushed  and  killed. 

The  county  court  judge  held  that  the  accident 
out  of  and  in  the  course  of  the  employment  of 
deceased,  but  that  Piatt's  Wharf  was  not  a  fsctoi 
within  the  meaning  of  the  Workmen's  Gompensadi 
Act.  He  accordingly  decided  that  the  applicant 
not  entitled  to  compensation. 

The  applicant  appealed. 

C.  A.  Cripps,  Q,C.,  and  BaUhache,  for  the  ^^ 
laat. — ^This  wharf  is  a  factory  within  the  meaiiing 
the  Act.  By  section  7,  sub-section  2,  "  In  thk 
*  factory '  has  the  same  meaning  as  in  the  Factoiy  j 
Workshop  Acts,  1878  to  1891,  and  also  includet 
dock,  wharf,  quay,  warehouse,  machinery,  or  pi 
to  which  any  provision  of  the  Factory  Acts  is  a( 
by  the  Factory  and  Workshop  Ac^  1895."  Thiik 
us  back  to  section  23,  sub-section  1,  of  the  Fi 
and  Workshop  Act,  1895,  which  enacts  as  ft^vil 
"The  foUowmg  provisions,  namely:  (i.)  SeolH 
eighty-two  of  the  principal  Act ;  (u.)  the  proviw 
of  the  Factory  Acts  with  respect  to  aoddeots;  (i 
section  sixty-eight  of  tiie  principal  Act  with 
to  the  powers  of  inspectors;  (iv.)  sections  eigiit 
twelve  of  the  Act  of  1891  with  respect  to  special 
for  dangerous  employments ;  and  (v.)  the  pcoTimj: 
of  this  Act  with  rospeot  to  the  power  to  make 
as  to  dangerous  machines  shall  have  effect  as  if  ^fl 
every  dock,  wharf,  quay,  and  warehooae,  and,  sofi 
as  relates  to  the  process  of  loading  or 
therefrom  or  theroto,  all  machinery  and 
used  in  that  process  .  .  •  were  included 
the  word  factory."  The  provisions  contained 
sub-headings  (i.),  (iv.^,  ana  (v.)  would  not 
to  any  wharf  on  which  there  was  no  i 
and  on  which  no  dangerous  employment  wi 
on.  Bat  the  provisions  contained  in  sub-haadingi  (i 
and  (iii.)  are  just  as  applicable  to  au  ordinary  iriir 
as  to  a  wharf  to  which  dangerous  madiineiy 
attached.  This  wharf,  therefore,  is  a  wharf  to 
some  of  the  provisions  of  the  Factory  Acta  are  applil 
by  section  23  of  the  Act  of  1895,  and  it  is  conaequeat' 
a  factory  within  the  meaning  of  the  W( 
Compensation  Act.  Secondly,  on  the  true  oonstnic 
of  section  7,  sub-section  2,  the  words  **  to  wfaidi 
provision  of  the  Factory  Acts  is  applied  by  the  Fi 
and  Workshop  Act,  1895,"  refer  only  to  "  nuscT 
or  pluit,"  and  the  words  ''  any  dock"  inolnde 
dook. 

Bray,  Q.C.,  and  Herbert  Smith,  for  the  reB^KMidaBt^ 
This  whfi^  is  not  a  factory  within  the  meaning  of  '' 
Act.    Section  7 ,  sub-section  2 ,  does  not  make  " : 
include  every  wharf,  but  only  oertain  wJ 
any  wharf  to  which  any  provision  of  tiie  Factory 
is  applied  by  the  Factory  Act,  1895.     It  is  said 
by  section  23  of  the  Factory  Act,  1895,  the 
of  the  Factory  Acts  with  respect  to  aooadeiits  are 
to  apply  to  every  wharf.    The  provisions  with 
to  accidents  are  now  to  be  found  in  section  18  of 
Act  of  1895,  and  that  section  only  deals  witii  the 
of  an  accident  occurring  '*  in  a  factory  or 
it  does  not  extend  to  the  case  of  an  acoident 
in  or  about  a  factory  or  workshop.     In  this 
accident  did  not  happen  on  the  wharf,  but  just 
tiie  wharf.    Therefore  it  cannot  be  said  that  this  is4 
wharf  to  which  the  provisions  of  the  Factory 
with  respect  to  accidents  are    ap|^ed«    Neithsr 
section  68  of  the  principal  Act  with  respect  to  t 
powers  of  inspectors  applicable  to  this  wharf  .    It 
absurd  to  suppose  that  an  inspector  conld  eotsr 
examine  this  wharf  under  that  section. 
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A.  L.  Smith,  L.J.—Tlie  county  oonrt  jadge  held  tbkt 
Udiwbaif  wMnot  a  foctoiywilJim  thenjeaningof  the 
Workman's  Compensation  Aot.  It  was  an  ordinary 
whirf  by  the  lide  of  a  oanal,  osed  foi  the  purpose  of 
loading  bargee.  No  maahinery  of  any  sort  was  Tised 
on  it  The  deceased  met  irith  his  death  not  on  the 
whari  but  jost  oatside  it,  as  he  was  going  from  the 
wharf  into  the  street.  If  the  wharf  was  a  faotory, 
udif  we  had  to  deteruime  the  qoeatdon  whether  the 
acddent  ooold  rightly  be  said  to  have  happened  "  on 
or  in  or  about "  the  wharf,  I  should  be  inolined  to 
think  that  the  place  where  the  accident  happened  was 
Kiffidently  oontignons  to  the  wharf  to  bring  the  ease 
within  the  Aot.  Bnt  we  need  not  determine  that 
qoastum.  The  question  is.  Was  the  wharf  ■  factory 
within  Hie  meaning  of  the  Act?  Section  7,  nb- 
itction  2,  gives  a  definition  of  "  factory,"  and  makes 
it  inolade  "any  dock,  wharf,  quay,  warehouse, 
niachinery,  or  plant,  to  which  any  provision  of  the 
Kictory  Acta  is  applied  by  the  Faotory  and  Workshop 
let,  ISfld."  I  think  that  the  words  "  to  which  any 
proviaioD,  &c.,"  apply  to  the  whole  budget  of  words 
that  go  before,  and  not  merely  to  machinery  and 
plant.  This  wharf  was  not  a  faotory  per  se,  and  it 
can  only  be  brought  within  the  meaning  of  "factory" 
by  showing  that  some  of  the  provisions  of  the  Faotory 
Acts  an  applied  to  it  by  the  Factory  Act,  169d.  It  is 
■aid  that  provisions  with  regard  to  two  matters  are 
made  applibable  to  it  by  saotion  23  of  the  Faotory 
Act,  1892.  In  the  first  place  it  is  said  that  the 
provimons  of  section  18  of  the  Act  of  1895  with 
regard  to  aooidenta  are  so  made  applicable  to  it.  I 
tbmk  that  a  good  answer  was  given  to  this— viz.,  tbat 
iha  proviaiona  of  that  section  only  come  into  operation 
when  an  accident  has  ouonrred  in  a  factory.  Here  no 
acddent  happened  on  the  wharf.  Then  it  is  said  that 
•eolion  66  of  the  Act  of  18TS,  which  deals  with  the 
powers  of  inspeotora,  is  made  applicable  to  this 
wharf.  I  cannot  see  that  that  section  has  any 
application  to  snch  a  place  as  this  wharf.  I  therefore 
thhik  that  the  county  court  judge  was  right. 

CouJSB  and  Yauqhak  WiLLiAMa,  L.JJ.,  oonourred. 

Appeal  ditrmated. 


Solidtors  for  the  respondents,  Itarihall  A  Pridham, 


Prom  Q.  B.  Div.         \ 

(A.  L.  Smith,  Collins,  and  [ 

Bomer,  L.JJ.)  ) 


Sbatoh  v.  Hkatb. 

SbAIOH  «.  BURNASS.  {a.) 


The  doctrine  at  to  the  concealment  of  maierial  facte 
aypliet  to  all  amtradi  of  insurance,  and  not  merely  to 
Biarint,  Jira,  and  life  ijuurances. 

Per  Bomer,  L.  J. — Where  a  contract  may  with  equal 
prapriHy  be  called  a  contract  of  iniurance  or  a  coatrad 
of  juaratdee,  the  quettioa  tohether  it  U  a  contract 
regairing  nberrima  fides  deptTidi  upon  itt  lubitantial 
diara/ier  and  how  it  came  to  he  effedxd. 


Application  for  a  new 
actions  tried  together  betor 

The  actions  were  brought 
at  Lloyd's  on  a  oontracT  v 
t«ed  the  solvency  of  Sir  Pre 
extent  of  a  prouiissory  n( 
Major-Qeneral  BarweU  in 
payment  of  which  had 
Frederick  Seager  Hunt, 
which  the  contract  was  ui 
the  judgment  of  A.  L.  Smi 
note  was  not  paid  at  ma 
Seager  Hunt  had  been  obi 
his  creditors. 

The  defence  was  that  tl 
of  insuianoa,  and  that  tile  di 
to  subscribe  it  by  miarepres 
ceahnent  of  material  facte. 

At  the  trial  the  followi 
tbe  learned  judge  to  the  ju 
transaction  one  of  except 
plaintiff  and  those  acting 
(3]  Did  the  oonduot  of  t 
repicsesitation  that  it  was 
ceptional  risk  ?  (4]  Did  th 
risk  act  upon  that  represent 
the  first  question  iu  Che  neg 
~  also  put  to  them,  and  t 
any  representation  t 
defendants  relied  both  on  t 
information  which  they  tl 
banker. 

Bighorn,  J.,  directed  jui 

,e  plaintiff. 

The  defendants  applied  f< 
The  main  queation  argued 
sued  npon  was  one  to  wbio 
ment  applied. 


Sir  Edward  Clarke,  Q.C. 
Serulton,  for  the  retpondeni 


Uaroh  2fi.— A.  L.  Smitk 
judgment :  This  is  on  actio 
Lloyd's  to  recover  the  sun 
by  them,  and  they  seek  tc 

ried  against  tbem  set  a< 
them,  or  a  new  trial,  oi 
tion  and  that  the  verdict 
As,  tor  the  reasons  I  am  a 
have  to  be  retried,  I  will  t 


that  I  may  explain  the  rea 
the  conclusion  which  I  hai 
state  that  it  appears  frou 
that  in  the  month  of  Dei 
who  is  a  married  lady,  ad 
Major-Qeneral  Barwell  th 
taking  from  him  his  prom 
for  £15,000,  and  tliat  at  t 
major-general  was  such  t 
him  between  39  and  40  per 
but  in  addition  thereto  ihi 
F  Seager  Hunt  to  secure 
was  composed  of  the  £12,3' 
making  £15,000  in  aU.  N 
missory  note  of  the  major- 
ot  Sir  F.  Seager  Hunt  (in 
amount  ot  interest  she  wai 
plaintiff  prooeedd    to   ini 
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Lloyd's  the  solvency  of  Str  F.  Seager  Hunt  to  the 
extent  of  £15,000.  For  this  purpose  she  employed  a 
Mr.  Lion  to  act  on  her  behalf  and  to  get  a  policy 
effeoted  for  her  at  Lloyd's  undertaking  the  risk.  She 
told  him  nothing  as  to  the  interest  she  was  charging 
for  the  loan  to  the  major-general,  nor  as  to  the  way 
the  £15,000  was  made  up.  Mr.  Lion  accordingly 
saw  some  leading  underwriters  upon  the  matter, 
and  one  thing  he  said  to  them — and  this  is 
undisputed — was  that  Sir  F.  Seager  Hunt  was 
a  man  of  wealth,  and  that  the  money  was 
bein^  ad?anced  by  a  lady  who  was  a  friend 
of  his,  and  this  he  no  doubt  honestly  believed, 
though  as  a  matter  of  fact  upon  the  11th  of  March, 
1898,  about  three  months  after  the  policy  was  effected, 
Sir  F.  Seager  Hunt  called  his  creditors  together  and 
failed  for  a  very  large  sum  of  money.  Now,  this  case 
must  be  dealt  with  as  if  Mrs.  Seaton  had  gone  herself 
direct  to  the  underwriters  at  Lloyd's  to  effect  this 
insurance  knowine  light  well  the  way  the  £15,000 
was  arrived  at,  and  that,  with  the  additional  security 
of  Sir  F.  Seager  Hunt's  guarantee,  she  would  only 
lend  money  to  the  major-general  at  just  under  40  per 
cent.,  and  had  herself  stated  to  the  underwriters  what 
Mr.  Lion  stated  to  them.  Upon  these  facts,  and  they 
are  not  in  dispute,  it  appears  to  me  that  the  foUowing, 
amongst  other  questions,  certainly  ought  to  have  been 
left  to  the  jury — ^viz.,  whether,  taking  into  account 
the  statement  made  to  the  underwriters,  it  was  a 
concealment  of  a  material  fact  not  to  disclose  to  them 
the  circumstances  in  which  the  loan  to  the  major- 
general  had  been  made  and  the  rate  of  interest  which 
was  demanded  and  obtained.  That  these  facts  were 
known  to  the  assured  and  not  to  the  underwriters  is 
beyond  dispute.  It  is  said  on  behalf  of  the  plaintiff 
that  the  document  sued  on  is  not  a  policy  of  insur- 
ance, bat  a  guarantee,  and  that  different  considera- 
tions arise,  and  that  the  non-disclosure  of  material 
facts  forms  no  defence  to  an  action  upon  a  guarantee, 
even  although  it  be  a  guarantee  of  the  kind  contained 
in  the  document  now  in  suit.  In  the  view  I  take  of 
this  case  I  do  not  propose  to  discuss  this  point  which 
was  so  much  debated  at  the  bar,  though  I  do  not 
desire  to  be  thought  as  agreeing  to  the  proposition, 
for  I  have  no  doubt  that  the  document  taken  from 
the  underwriters  is  a  policy  of  insurance,  and  that 
the  principles  applying  to  all  policies  of  insurance 
apply  to  the  present  case.  The  parties  to  the  con- 
tract (for  they  are  many)  have  throughout  dealt 
inter  se  as  thoagh  the  document  was  a  policy  of  in- 
surance. Moreover,  it  guarantees  no  debt,  for  it  only 
covers  the  risk  of  Sir  F.  Seager  Hunt  becoming 
insolvent.  Although,  if  neither  the  major-general 
nor  Sir  F.  Seager  Hunt  repaid  the  loan,  that  would 
not  affect  the  underwriters  unless  the  latter  became 
insolvent,  yet  the  circumstances  attending  the  loan 
to  the  major-general  might  well  be  material  for  the 
underwriters  to  know,  for  if  the  major-general  or 
Sir  F.  Seager  Hunt  was  a  person  likely  to  repay,  and 
did  repay,  the  loan,  that  would  end  the  matter  so  far 
as  the  underwriters'  liability  was  concerned.  In  form, 
too,  the  document  is  that  of  a  policy  of  insurance, 
and  the  cases  of  Dane  v.  Mortgatje  Fnsurance  CorporcUion, 
42  W.  E.  227,  [1894]  1  Q.  B.  54.  and  FMay  v. 
Mexican  Investment  Corporation,  [1897]  1  Q.  B.  517, 
45  W.  B.  Dig.  76,  show  that  it  is  so.  Now,  the 
plaintiff  by  her  agent  applied  direct  to  the  undera 
writers  at  Lloyd's  to  underwrite  the  risk  she 
desired  to  cover,  and  the  underwriters  in  the 
ordinary  course  first  initialled  a  slip  and  then 
followed  it  up  by  the  policy,  the  underwriters 
thereby  accepting  the  separate  risks  of  their  respective 
lines  in  consideration  of  the  premiums  paid  by  the 
plaintiff.  In  the  circumstances  it  was  argued  on 
behalf  of  the  plaintiff  that,  thoagh  this  might  be  a 


golicy  of  insurance,  yet  it  was  not  a  marine,  fin,  or 
fe  policy,  and  that  it  is  only  in  actions  upon  sock 
policies  that  the  defence  of  concealment  of  a  materiil 
fact  avails  an  underwriter.    I  do  not  anderstaod  the 
vididity  of  this  argument,  or  why,  whan  a  penoa 
insures  his  ship,  or  his  house,  or  his  life,  he  shookl  bt 
bound  to  disclose  material  facts  of  which  he  is  oogoiz- 
ant  and  the  imderwriter  is  not,  and  yet  not  be  boand 
to  disclose  such  facts  when  an  underwriter  ii  asksd  to 
take  a  ri^  upon,  say,  the  soundness  of  arMehone; 
and    indeed    from   what    Lord    Oranworth  nid  is 
DaUglish  v.  Jarvie,  2  Mao.  &  Q.,  231,  at  p.  243.  ud  Sir 
(George  Jeasel  in  London  Assurance  v.  Manadt  27W.lL 
444,  11  Oh.  D.  363,  there  does  not  appear  to  be  017 
such  distinction  as  is  now  contended  for.   The  well- 
known  case  of  Carter  y.  Boehm^  3  Burr.  1905,iBverf 
instructive  upon  this  matter.    The  question  wbidi  y» 
left  in  the  present  case  by  the  learned  judge  to  tbe  Jozy 
— ^viz. ,  was  Uie  guaranteed  transaction  one  of  exo^tioDil 
risk — appears  to  me  not  to  adequately  cover  the  cue, 
and  it  apparently  was  framed  upon  the  assamptioathit 
the  document  was  a  guarantee,  nota  poUoy  of  insaraoDe^ 
and  is  taken  from  what  is  to  be  found  in  the  okk  d 
Hamilton   v.     Wateon,    12    01.  &  P.   109.     If  ttt 
document  were  a  goarantee  and    not  a  policy  of 
insuranoe,  I  should  have  to  discuss  the  qaestumaito 
whether,  upon  such  a  guarantee  as  this,  non-disdoson 
of  material  facts  may  not  afford  a  defence  to  a  sarety, 
but,  however  that  may  be,  there  still  would  reuiD 
the  objection  to  the  direction  taken  by  the  defeodiati' 
counsel,  that  the  learned  judge  did  not  ezpoaDdto 
the  jury  the  meaning  of  the  term  *'  exoeptional  risk." 
If  the  term  means  a  risk  not  often  aooepted,  and  fti 
jury  had  answered  as  they  did,  "No,"  I  can  aader- 
stand  the  answer ;  but  if  it  means  a  risk  whieh  ia  tbe 
circumstances  in  which  it  was  tendered  to  the  imdff- 
writers  was  exceptional  in  the  sense  that  it  in  fed 
differed  materially  from  what  the  underiniten  oa 
the  facts  disclosed  might  naturally  suppose  it  to  bci 
and  the  jury  said  "No,"  that  is  an  answer  wlri* 
upon  the  facts  appears  to  me  to  require  recoQsidffa- 
tion.    I  have  now  dealt  with  this  case  suffioieatij  to 
show  why  I  think  that  it  must  go  down  for  a  nev 
trial.    I  cannot  enter  judgment  for  the  defeodaat  tf 
I  have  been  invited  to  do;    for  whether  the  Doa- 
disclosore  of  the  droumstanoes  attending  the  lou  to 
the  major-general  was  material  or  not  to  the  w 
underwritt^  is  a  question  of  fact  which  a  jury  motf 
determine,  and  not  of  law ;  and,  moreover,  as  to  tka 
there  must  be  taken  into  consideration  l^tbejaiy 
what  the  underwriters  did  when  they  applud  to  Mf. 
Shand,  of  Parr*s  Bank,  for  information  as  to  ^^^ 
knew  of  Sir  F.  Seager  Hunt's  paper,  as  it  is  oaUed, 
being  afloat,  and  also  the  materiality  of  the  ^^^^'^^ 
having  been  made  at  the  time  the  policy  was  effeetei 
if  a  representation  to  that  effect  were  proved.   In  ^ 
opinion  the  questions  which  should  be  left  to  the 
jury  should  embrace  the  following  oonsidentioiB- 
Whether,  taking  what  was  stated  with  what  was  m 
unstated,  there  was  a  concealment  designed  or  vh 
designed  varying  materially  the  risk  undentood  to  w 
run ;     whether   there    was  any  misBtatemeot  d  e 
material  fact,   and,  if  so,  were  the  defendants  m- 
fluenced  by  such  misstatement  in  underwritiiig  »> 
policy.    The  costs  of  the  first  trial  mnst  '^^^'^ 
event  of  the  second  trial ;  and  as  the  defendants  on 
not  protest,  but  rather  acquiesoed  in  the  qnestiot 
being  left  to  the  jory  by  the  learned  judge  ia  ttiev^ 
it  was,  I  think  that  the  costs  of  this  appeal  shoiM 
iJso  abide  the  result  of  the  second  triaL 

OOLLINS,  L.J.,  concurred. 

RoMEB,  L.J.,  read  the  following  judgment :  iHI^ 
that  in  this  case  there  should  be  a  new  triaL   Tp* 
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the  spedBl  ciroamatancw  I  do  not  think  it  _ 
to  add  anything  to  what  hu  been  8«id  br  A.  t). 
Stnith,  L.  J.  Bat  I  denre  to  moke  some  remaiks  upon 
the  qnsstioa  of  general  importuioe  raised  in  thij  ease 
with  refermace  to  the  contract  of  insurance  or 
giurutee.  There  Rre  some  contracts  in  which  our 
Msrts  of  law  aod  equity  require  what  is  called 
tttrrima  fida  to  be  shown  by  the  penon  obtaining 
then ;  and  m  that  phrase  is  short  and  convenient  I 
vill  continQe  to  use  it.  Of  these,  ordinary  contracts 
d  mariiie,  fire,  and  life  insurance  are  examples,  and 
in  each  of  tbem  the  person  desiring  to  be  insured 
molt,  in  setting  forth  the  risk  to  be  insured  against, 
not  conceal  any  material  fact  affecting  the  risk  known 
totdm.  On  the  other  hand,  ordinary  controctd  of 
goarsntee  are  not  amongst  those  requiring  vbtrrima 
jUuDn  the'part  of  the  creditor  towards  Uie  surety; 
nd  mere  non-oonununication  to  the  sarety  by  the 
a«ditor  of  facts  known  to  him  effecting  the  risk  to  be 
mdertaken  1^  the  surety  will  not  vitiate  the  contract, 
snleH  tbere  be  fraud  or  miarepreientation,  and  miS' 
nprssentation  undoubtedly  might  be  made  by  con- 
CMlment.  Bat  the  difEra^uce  between  these  two 
dtsHS  of  contract  does  not  depend  upon  any  essential 
diflarence  between  the  word  "inanranoe"  and  the 
word  "gnarantae."  There  is  no  magic  in  the  use  of 
those  words.  The  words,  to  a  great  extent,  have  the 
whb  meaning  and  effect;  and  many  contracts, 
Hka  the  one  m  the  case  now  before  as,  may  with 
cqust  propriety  be  called  cootracto  of  insurance  or 
contracts  of  gnarantee.  Whether  the  contract  be  one 
requiring  uba^mafida  or  not,  must  depend  upon  its 
nutsatial  character  and  how  it  came  to  be  effected. 
Ihere  is  no  hard-and-fast  line  to  be  drawn  between 
ccntncts  of  insurance  and  contracts  of  gaaiautee  for 
the  purpose  for  which  I  am  now  considering  them ; 
and  certainly  the  rnle  as  to  contracts  of  insurance  is 
not  limited,  as  contended,  to  the  three  forms  of 
marine,  life,  and  fire  insurance  :  see  the  observations 
of  Jessel,  M.B.,  in  London  Aeiuranee  v.  Maiisel,  Now, 
when  contracts  of  insurance  are  considered  it  will  be 
SMo  that,  speaking  generally,  they  have  in  common 
•everal  features  in  Uieir  oharaotfr  and  the  way  they 
are  effected,  which  distinguish  them  from  ordinary 
contracts  of  guarantee.  Contracts  of  iusurance  ate 
mDerally  matters  of  speculation,  where  the  person 
desiring  to  be  insured  has  means  of  knowledge  as  to 
ths  risk,  and  the  insurer  has  not  the  means  or  not  the 
Mme  means.  Tbe  insured  generally  puts  the  risk  before 
the  insnrer  as  a  business  transaction,  and  the  insurer  on 
tbe  risk  stated  fixes  a  proper  price  to  remunerate  him 
dn  the  risk  to  be  undertaken  ;  and  the  insurer  engages 
to  pay  the  loss  incurred  by  the  insured  in  the  event  of 
Mrtain  specified  contingencies  occurring.  Now,  on  the 
other  hand,  in  general,  contracts  of  guarantee  are 
hetween  persons  who  occupy,  or  nltimat^y  assume,  the 
positions  of  creditor,  debtor,  and  sarety,  and  thereby 
the  niretj  becomes  bound  to  pay  the  debt  or  make 
good  the  detanlt  of  the  debtor.  In  general,  the 
oeditor  does  not  himself  go  to  tbe  surety,  or  represent 
or  explain  to  the  surety  the  risk  to  be  run.  Tbe 
■orety  often  takes  the  position  from  oiotivesof  friend- 
ibip  to  tbe  debtor,  and  generally  not  as  the  result  of 
sa^  direct  bargaining  between  him  and  the  creditor, 
ramooDsiderationof  any  remnneration  passing  to  him 
from  the  creditor.  The  risk  undertaken  is  generally 
known  to  the  surety,  and  the  oircumstances  generally 
point  to  the  view  Qx^t  as  between  the  creditor  and 
sarety  it  was  contempIat«d  and  intended  that  the 
surety  should  take  upon  himself  to  ascertain  exactly 
what  risk  he  was  taking  upon  himself.  In  all  the 
reported  coses  of  guarantees  that  I  have  been  able  to 
fmd  in  which  it  bos  been  held  that  the  party  guaron- 
tssd  owed  no  duty  to  the  guarantor  as  to  disclosure 
of  material  facts,  the  oontroots,  when  examined,  ore 
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(3)  The  said  oopyholders  and  their  tenants,  and  the 
respeotive  predecessors  in  tide  of  the  said  oopyholders 
in  their  respeotive  tenements,  have  ezeroised  and 
enjoyed  the  right  and  privileges  aforesaid  from  time 
immemorial,  and  also  for  the  respeotive  periods  of 
thirty  and  sixty  years  without  interruption  oefore  the 
oommenoement  of  this  action." 

The  defence  went  on  to  allege  that  two  of  the 
defendants  were  tenants  of  oopyholders,  and  two 
others  servants  of  tenants  of  copyholders.  Four  of 
the  defendants  went  on  the  land  and  killed  rabbits, 
two  as  tenants  of  copyholders  and  two  as  servants  of 
tenants  of  copyholders.  All  other  allegations  of 
the  statement  of  claim  were  denied,  and  then 
by  paragraph  7  .it  was  pleaded  that,  '<den^g 
liability,  each  of  the  defendants  brings  into 
court  the  sum  of  Is.  and  says  that  the  same  is 
BufBicient  to  satisfy  his  liability  to  the  plaintiff  (if  any) 
in  respect  of  the  matters  complained  of."  Then  the 
two  defendants  who  were  tenants  of  copyholders  by 
a  counterclaim  repeated  paragraphs  2  and  3  of  the 
defence  and  asked  for  a  declaration  that  they  had  in 
respect  of  their  occupation  of  their  copyhold  tene- 
ments the  rights  and  privile^s  in  the  said  paragraph 
2  mentioned,  and  an  injunction. 

The  sum  of  9s.  was  paid  into  court,  and  was  taken 
out  by  the  plaintiff,  who  gave  notice,  dated  the  22Qd 
of  February,  1899,  that  he  accepted  the  sum  paid  in 
satisfaction  *'  of  the  claim  in  respect  of  whidi  it  is 
paid  in."  Subsequently  an  application  was  made  in 
chambers  to  strike  out  the  references  in  the  counter- 
claim to  paragraphs  2  and  3  of  the  defence  on  the 
ground  that  **  they  raise  again  upon  the  counter- 
claim matters  already  disposed  of  upon  the  claim." 

The  application  was  refused  in  chambers,  and 
the  present  motion  was  made. 

Butcher,  Q.C,  and  Terrell ,  for  the  motion. — Our 
contention  is  that  the  payment  into  court  by  the 
defendants  and  acceptance  by  the  plaintiff,  amount  to 
an  admission  of  the  plaintiff's  right.  [Stirling,  J. — 
The  question  is  whether  your  entire  claim  and  cause 
of  action  is  satisfied  P]    We  submit  that  it  is. 

They  referred  to  Wheeler  v.  United  Telephone  Co., 
33  W.  B.  295,  13  Q.  B.  D.  697,  and  Goutard  v. 
Carry  32  W.  B.  242  (13  Q.  B.  D.  598,  in  note). 

Duke,  Q,C,t  and  Z>.  M,  Kerly,  contra, — ^Payment 
into  court  can  only  be  in  respect  of  debt  or  damages. 
The  real  question  is  whether  payment  into  court  if 
accepted  by  a  plaintiff  amounts  to  a  estoppel  by  way 
of  record. 

He  referred  to  Steavemon  v.  Corporation  of  Berwick, 
1  a  B.  154 ;  Hennell  v.  Daviei,  41  W.  B.  284,  [1893]  1 
Q.  B.  367;  Kingham  v.  Robins  5  M.  &  W.  94. 
[Stibling,  J.,  referred  ty  Emden  v.  Carte,  30  W.  B. 
17. 19Ch.  D.  311.] 


Butcher,  Q.C,  replied. 


Cur,  adv,  vult. 


April  21. — Stirling,  J.,  stated  the  facts  and  con- 
tinued :  The  point  which  I  have  to  decide  is  the  effect 
of  the  acceptance  of  a  sum  paid  into  court  with  a 
denial  of  liability.  The  practice  of  pleading  a  pay- 
ment into  court  with  a  denial  of  liability  is  of  recent 
origin.  It  first  arose  under  order  30  of  the  orders  in 
the  schedule  to  the  Judicature  Act,  1875.  That  order 
did  not  expressly  permit  a  payment  into  court  where 
there  was  a  denial  of  liability,  but  the  practice  was 
established  by  the  decision  of  the  Court  of  Appeal  in 
Berdan  v.  Greenwood,  26  W.  B.  902,  3  Bx.  D. 
251.  The  grounds  on  which  it  was  allowed  are  to 
be  found  at  pp.  257  and  259  of  the  judgment  delivered 
by  Thesigjer,  L.J.  [Qis  lordship  read  the  judgmen  t, 
and  CDntiuued  :]    It  is  admitted  by  the  passage     I 


have  read,  and  was  lubsequently  remaiked  tfait 
there  is  a  want  of  logical  consistency  in  aUoviug 
a  defendant  to  say  in  one  and  the  same  braath  thst 
the  plaintiff  has  no  claim  and  yet  to  offer  a  turn  in 
satisfaction. 

In  truth  the  practice  is  a  concession  to  pcsctictl 
convenience  at  the  expense    of  logic,  and  in  sooh 
oiroumstances  difficulties  may  easily  arise  as  to  tlie 
offset  of  it.    In  endeavouring  to  solve  such  difficoltisi 
recourse  must  be  had  to  the  rules  on  the  sabjeot,  to  bs 
found  in  order  22  of  the  orders  of  1888,  ifdiieh  vvy 
from  those  of  1875.    Bule  1  shows  that  it  only  sppHfli 
to  actions  to  recover  a  debt  or  damages.    If  then  ii 
no  denial  of  liability  the  rule  expressly  provides  thti 
the  payment  into  court  '*  shall  be  taken  to  admit  the 
daim  or  cause  of  action  in  respect  of  which  the  pay- 
ment is  made."    These  words  are  new,  and  an  not 
found  in  the  rule  of  1875.    In  such  a  case,  under  nie 
5,  the  money  in  court  may  on  his  request  be  paid  ost 
to  the  plaintiff,  unless  the  court  otherwise  oiden.   If 
the  liability  of  the  defendant  is  denied,  then  the  pay- 
ment into  court  is  subject  to  rule  6,  of  which  oUase  (a) 
is  that  which  is  material  in  ilie  present  case.  This  claose 
is  not  found  in  tibe  roles  of  1875.    The  oonseqneDoe 
of  acceptance  is  that  * '  all  future  proceedings  in  respect 
of  such  claim  or  cause  of  action  "  (t.e.,  the  daim  or 
cause  of  action  in  respect  of  which  the  payment  into 
court  has  been  made)  "  except  as  to  costs  shall  be 
staged."    It  is  to  be   observed  that   this  profiaai 
differs  very  materially  from  that  of  role  1  as  to  tiu 
effect  of  a  payment  into  court  without  denial  of  lia- 
bility. Unaer  rule  1,  a  defendant  making  the  paymeot 
is  to  be  taken  to  admit  the  daim  and  cause  of  actioo; 
underrule  6thereisnothingsaid  about  any  admisskaibf 
the  defendant,  but  it  is  provided  that  upon  aooeptaace 
by  the  plaint^  all  further  proceedings  in  respect  of 
the  claim  or  cause  of  action  are  to  be  stayed,  except  ai 
regards  costs.     Under  rule  7,  if  the  entire  dam  or 
cause  of  action  is  satisfied  the  plaintiff  may  proceed  to 
tax  his  costs,  and  in  case  of  non-payment  of  the  owii 
for  forty-eight  hours  after  taxation  may  sign  judg- 
ment for  the  costs  so  taxed.     It  is,  therefore,  clear 
that  the  defendant  by  promptly  paying  the  oosti  may 
prevent  judgment  against   him   appearing   on  tiw 
record.    I  think  the  adoption  of  the  ooone  pointed 
out  in  this  part    of   the  rules  is  not  intended  to 
lead  to  any  adjudication  by  the  oourt,  bat  on  tibe 
contrary    to    prevent    the    neoeasity   of    any  looh 
adjudication.    Under  these  drcumstances  I  do  adi 
see  how  any  such  prooeedings  oould  ever  be  availabh 
as  a  ground  for  a  plea  of  ree  judicata,    li  either  paity 
were  to  attempt  to  reopen  the  matter,  the  appco- 
priate  defence  of  the  other  would  aeem  to  be  not  a 
plea  of  rea  judicata,  but  an  applicatian  to  the  oourt  to 
stay  proceedings  either  xmder  the  rule  or  aa  being  a& 
abuse  of  the  process  of  the  court ;  thongb  I  am  nol 
to  be  understood  as  saying  that  audi  a  point  ooaU 
not  be  raised  by  a  defence. 

This  being  the  general  nature  of  the  rales,  how  da 
they  apply  to  the  present  case?  The  first  point  (o  be 
determined  is  in  respect  of  what  daim  or  oaaae  of 
action  the  payment  into  court  was  male.  Ba 
language  of  the  defence  in  respect  of  the  matter  cosh 
plamed  of  is  somewhat  vague ;  but  remembering  ttil 
the  payment  can  only  be  made  in  respect  of  daaagsik 
it  seems  to  me  that  the  matters  referred  to  are  thoii 
stated  in  paragraph  2  of  the  statement  of  daiiL  B 
is  impossible,  regard  being  had  to  the  other  aDf^ga* 
tions  of  the  defence,  to  treat  the  payment  ia  ai 
intended  to  be  a  satisfaction  of  those  aHeged  in 
paragraph  3,  in  respect  of  which  the  pleadings  No- 
dose the  existence  of  a  continuing  caose  of  aetiott. 
In  support  of  that  view  I  refer  to  Moon  ▼.  Didtiutt^ 
38  W.  K.  278,  63  L,  T.  Bep.  371. 

It  follows  that  the  entire  cause  of  action  is  not 
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BBtisfied.  There  is  nothing  to  prevent  the  plaintiff 
from  proceeding  to  trial  of  his  action  as  regards 
the  matters  sdleged  in  paragraph  3  of  the 
statement  of  claim.  This  being  so,  is  the  plaintiff 
prejudioed  and  embarrassed  ?  He  alleges  that  he  is, 
beeaose  he  says  the  counterclaim  raises  afresh  matters 
disposed  of  on  the  claim.  This  contention  is  based 
on  the  ground  that,  having  accepted  the  money  paid 
into  court,  the  plaintiff  is  entitled  to  treat  the  pay- 
ment as  an  admission  by  the  counterdaiming 
defendants  that  the  plaintiff  had  a  good  cause  of 
action  as  regards  the  matters  complained  of  in 
paragraph  2  of  the  statement  of  claim,  and  conse- 
quently that  the  rights  claimed  by  paragraphs  2  and 
3  of  the  defence  do  not  exist. 

I  do  not  think  that  the  plaintiff  is  entitled  to  treat 
the  payment  into  court  as  an  admission  of  his  title. 
The  ndee  do  not  provide  that  the  defendants  should 
be  deemed  to  have  made  any  such  admission :  they 
appear  to  me  studiously  to  avoid  imposing  any  such 
ohugation.  The  object  of  the  rule  is,  in  the  language 
of  Thesiger,  L.J.,  to  enable  a  defendant  to  deny  a 
person's  right  to  sue,  yet  to  offer  a  sum  as  the  price 
of  peace,  and  for  the  prevention  of  further  litigation. 
This  object  would  be  defeated  by  a  provision  that 
acceptance  of  the  offer  should  be  deemed  to  convert 
it  into  an  admission  of  the  right.  All  that  can  fairly 
be  inferred  is  that  as  regards  the  matters  complained 
of  in  paragraph  2  of  the  statement  of  claim  both 
parties  are  willing  that  no  further  litigation  should 
take  place,  but  that  at  the  same  time  the  plaintiff 
insists  on  his  right  to  relief  in  respect  of  the  matters 
complained  of  in  paragraph  3,  while  the  defendants 
insist  by  way  of  defence  on  the  right  pleaded,  and 
seek  to  establish  that  right  by  their  counterclaim. 

If,  however,  I  am  wrong  in  this,  and  the  defen- 
dants are  to  be  treated  as  having  made  some 
admission,  I  do  not  think  it  goes  to  the  extent  con- 
tended for  by  the  plaintiff.  It  appears  to  me  that  all 
that  ought  to  be  inferred  would  be  an  admission,  not 
that  the  right  on  which  the  defendants  rely  by  way  of 
justification  is  non-existent,  but  that  notwithstanding 
its  existence  it  for  some  reason  fails  to  protect  them  on 
the  particular  occasion  referred  to  in  paragraph  2  of 
the  claim.  This  may  perfectly  well  be  in  many  ways ; 
for  example,  the  right  pleaded  is  only  available  for 
copyholders  and  their  tenants  and  the  servants  of 
such.  Five  of  the  nine  defendants  are  not  shown  to 
be  such ;  presumably,  therefore,  they  had  no  right  to 
do  what  they  are  alleged  to  have  done,  but  they  may 
have  been  brought  on  the  lands  by  the  other  defen- 
dants, who  may  be  answerable  for  their  acts.  Or 
again,  some  of  the  acts  complained  of  may  turn  out 
to  have  been  done  on  land  which  is  not  subject  to  the 
rights  of  the  copyholders.  I  do  not  thiilk  it  necessary 
to  discuss  minutely  the  cases  cited,  because  they  all 
tamed  on  the  order  of  1875,  which  does  not  contain 
the  provisions  found  in  those  of  1883  on  which  I 
base  my  decision. 

The  result  of  what  has  been  done  is,  in  my  opinion, 
that  the  matters  stated  in  paragraph  2  of  the  claim 
have  been  taken  out  of  the  litigation  and  that  between 
the  parties  peace  with  regard  to  them  must  prevail, 
but  that  this  result  has  been  attained  in  such  a  way 
that  the  plaintiff  is  not  entitled  to  rely  on  it  as  an 
admission  which  affects  that  portion  of  the  litigation 
which  has  not  been  put  an  end  to — viz.,  the  cause 
of  action  stated  in  paragragh  3  of  the  state- 
ment of  claim  and  the  rights  stated  in  paragraphs  2 
and  3  of  the  defence,  and  referred  to  in  the  counter- 
fdaim.  In  my  judgment,  therefore,  the  motion  fails 
and  must  be  refused. 

I  dessre,  however,  to  point  out  that  my  opinion 
tarns  upon  the  construction  which  I  have  placed  on 
ytartkgnnph  7  of  the  defence,  and  which  I  understand 


to  be  the  construction  intended  to  be  placed  on  it  by 
the  defendants.  This,  however,  is  less  precise  than 
could  be  desired,  and  I  tiiink  that  it  should  be 
amended  or  treated  as  amended  by  expressly  limiting 
its  operation  to  matters  stated  in  paragraph  2  of  the 
claim.  If  the  plaintiff  has  been  misled,  then  I  think 
he  ought  to  have  an  opportunity  of  replacing  the 
money  in  court  and  withdrawing  his  notice.  I  also 
think  that  it  would  be  desiraUe  to  get  rid  of  the 
defendants  oilier  than  those  who  counterclaim. 

Solicitors,  Bowdiffes,  BawU,  Sn  Co.,  for  Fulton  & 
Pye-Smiih,  SaUsbury ;  Home  <fe  BirkeU. 


Chan.  Div.    J  y^^^  ^5  22. 

Kekewich,  J.  j 

In  re  G.  (Inpants)  {In  Camerd),  (a.) 

Infants — Direction  to  mother  to  maintain,  educate,  and 
bring  up  —  Immoral  home  —  Adultery  of  mother — 
Control  of  court. 

A  testator  bequeathed  the  residue  of  his  estate  to  his 
trustees  upon  trust  to  pay  the  income  to  his  wife  during 
her  widowhood,  **  she  maintaining,  educating,  and 
bringing  up "  unmarried  infant  sons  and  unmarried 
daughters. 

The  widow,  while  duly  maintaining  and  educating  the 
infant  children,  lived  in  adultery  with  a  married  man 
in  the  home  which  she  provided  for  them. 

Held,  that  the  widow  was  not  properly  performing  the 
obligation  imposed  upon  her,  and  that,  in  the  circum- 
stances, the  court  had  power  to  administer  the  fund. 

Summons. 

By  his  will  a  testator  gave  the  residue  of  his  estate 
to  his  trustees  in  trust  for  conversion  and  investment, 
with  provision  for  a  reserve  fund  to  meet  loss,  and 
subject  thereto  **  upon  trust  to  pay  the  annual  income 
of  my  trust  estate  to  my  said  wife  during  her  life  if 
she  shall  so  long  continue  my  widow,  she  maintain- 
ing, educating,  and  bringing  up  such  of  my  children 
as  shall  be  under  the  age  of  twenty-one  years  and 
shall  not  have  been  married,  and  also  maintainiog 
such  of  my  daughters  as,  being  of  the  age  of  twenty- 
one  years,  shall  not  be  or  have  been  married."  Subject 
thereto  the  trust  estate  was  to  be  held  in  trust  for  the 
sons  who  attained  the  age  of  twenty-one  years  and 
the  daughters  who  attained  that  age  or  married  as 
tenants  in  common. 

The  testator  appointed  his  said  wife,  two  of  his 
brothers,  and  his  eldest  son  (on  attaining  twenty -one) 
executors  and  trustees  of  his  will.  The  testator  died 
on  ike  26th  of  August,  1894,  leaving  seven  children, 
aged,  at  the  date  of  the  summons,  20,  19,  17,  16,  14, 
11,  and  7  years  respectively.  The  said  will  waa  duly 
proved.  The  widow,  while  duly  maintaining  and 
educating  the  children,  was  living  in  adultery  with  a 
married  man  in  the  home  she  provided  for  them. 

On  the  14th  of  January,  1899,  the  brother  trustees 
and  the  five  younger  children,  by  those  trustees  as 
their  next  friends,  took  out  the  present  summons 
against  the  widow  and  the  two  elder  children,  asking 
{inter  alia)  for  the  removal  of  the  mother  from 
the  office  of  guardian  of  the  five  younger  children 
and  the  appointment  of  a  proper  guardian,  or 
alternatively  the  appointment  of  a  joint  guardian, 
proper  provisions  for  custody,  liberty  to  the  brother 
trustees  to  retain  out  of   income   and  apply  such 

(a.)  Beported  by  B.  J.  A.  Mobbison,  Esq.,  Bar- 

rister-at-Law. 
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sum  as  the  court  should  allow  for  the  maintenanoe  and 
education  of  the  five  younger  children,  and  so  far  as 
necessary  administration  of  the  trusts  of  the  will. 
The  three  elder  children  were  fully  aware  of  all  the 
circumstaooes,  and  the  two  elder  children  were 
strongly  opposed  to  any  interference  with  their  home. 
All  the  chudren,  except  the  third  eldest — ^a  son,  who 
was  not  allowed  to  live  at  home — were  on  extremely 
affectionate  terms  with  their  mother  and  her  paramour, 
the  latter  of  whom  they  treated  as  their  step-father. 

The  judge  desired,  before  makine  any  order,  that 
the  question  of  his  power  to  deiu  with  the  fund, 
which  produced  about  £417  a  year  net,  should  be 
argued. 

MarielU,  for  the  plaintiff. — ^The  will  clearly  imposes 
on  the  widow  a  trust  which  the  court  can  administer : 
In  re  Booth,  Booth  v.  Booth,  42  W.  R.  613,  [1894]  2 
Ch.  282 ;  Castle  v.  Castle,  5  W.  B.  643,  1  De  G.  ft  J. 
352,  which  also  was  a  case  of  misconduct;  and  Long- 
more  V.  Elcum,  2  Yo.  &  Coll.  Oh.  363. 

P.  F,  S,  Stokes,  for  the  defendants. — ^The  mother  is 
properly  maintaining,  educating,  and  bringing  up  the 
children,  and  the  court  cannot  interfere  with  her  dis- 
discretion  merely  on  account  of  her  immorality.  She 
has  a  discretion  as  to  the  quantum  and  mode  of  main- 
tenance, and  she  is  not  liable  to  account :  Lambe  v. 
Eames  19  W.  R.  659,  L.  R.  6  Ch.  App.  597 ;  Thorp  v. 
Owen,  2  Hare,  607  ;  Jodrell  v.  Jodrell,  14  Beav.  397.  I 
admit  an  obligation  to  maiotain.  [Kskewich,  J. — 
This  is  equivalent  to  a  trust.  Might  the  mother  exer- 
cise her  discretion  by  bringing  the  children  up  as 
thieves  P]  She  is  not  brioging  them  up  to  immorality. 
The  present  case  differs  from  those  cited  against  me 
because  here  there  is  no  abandonment,  and  the  mother 
is  still  willing  to  maintain  the  children. 

Martelli,  in  reply. — The  fact  that  the  two  elder 
children  approve  of  their  home  tends  to  show  that  the 
mother  is  not  bringing  up  the  children  properly,  and 
the  court  ought  to  interfere. 

Cur,  adv,  vult, 

March  22.— Kekewich,  J.,  after  reading  the 
trusts  of  the  will  above  set  out,  continued  as  follows : 
It  was  urged  on  behalf  of  the  children,  and  not 
denied  on  behalf  of  their  mother,  that  the  language 
just  quoted  imposes  on  the  latter  an  obligation 
enforcuable  in  this  court,  but  the  precise  character  of 
that  obligation  requires  to  be  examined  and  defined. 
The  question  is,  what  is  the  nature  and  extent  of  the 
obligation,  and  that  gives  rise  to  some  serious  consider- 
ations. First  comes  the  question  what  meaning  is  to  be 
attributed  to  the  expression  "  maintaining,  educating, 
and  bringing  up  "  ?  I  entirely  ag^ee  that,  although  it 
of  course  includes  providing  such  an  adequate  supply 
of  house- room,  food,  and  clothing  as  can  reasonably 
be  expected  from  a  mother,  having  regard  to  the 
station  in  life  of  herself  and  children  and  the  means 
available  for  the  purpose,  it  cannot  be  restricted  to 
that ;  and  indeed  this  is  sufficiently  shown  by  the  use 
of  the  word  **  educating,"  which  must  be  taken  to 
mean  that  the  children  are  also  to  have  a  *'  proper  ** 
education — that  is,  ''proper,"  having  regard  to  the  same 
circumstances  as  are  regarded  with  reference  to  food 
and  clothing.  It  is  difficult  to  give  any  definite 
additional  meaning  to  the  words  ''bringing  up,"  yet  in 
common  parlance  they  are  taken  to  denote  something 
not  covered  by  "  maintenance  and  education,"  which 
latter  word  is  generally  used  in  the  limited  sense. 
The  sense,  I  mean,  of  such  instruction  as  is  given  at 
school,  or  by  those  who  occupy  the  position  of  school- 
master at  home  in  that  character.  But  whether  it 
depends  on  "  bringing  up  "  or  not,  I  have  no  doubt 
that  the   clause    must    be    read    as    if    the    word 


"  properly  *'  were  there,  and  that,  again,  **  projw^* 
must  be  construed  with  regard  to  the  position  in  nk 
of  those  to  whom  reference  is  made.     I  ventured 
during  the  argument  to  illustrate  this  by  saying  that 
a  mother  would  not  be  bringing  up  her  children 
properly  if  she  were  teaching  them  to  be  thisrei. 
That  seems  to  me  to  be  obviously  dear.    I  think  it  is 
equally  obvious  and  clear  that  tiie  bringing  n^  need 
not  be  such  as  to  introduce  the  children  to  the  oiminsl 
class  in  order  to  offend  against  the  obligation  imposed 
by  the  wHl.    In  my  opinion  a  bringing  up  weadj 
tending    to    make     ^e    children     lamihar    vitb 
immorality  and  with  familiarity  to  induce  a  fondssM 
for  and  practice  of  it  would  be  equally  objectioniUa 
Here  on  the  mother's  own  confession  we  know^  thit 
she  is  not  only  living  with  a  man  to  wbom  she  is  not 
married,  but  that  she  is  continuing  to  do  so  after  the 
has  discovered  that  he  has  a  wife  of  his  own.    Ism 
not  sitting  as  a  court  of  morals,  nor  am  I  exerasing 
punitive  jurisdiction,  and  there  is  no  oooasion  to  hk 
words  of  censure  or  reproof,  but  I  distinctiy  hold  tbst 
a  woman  thus  living  in  adultery  cannot  be  treated  ei 
properly  bringing  up  her  children,  however  moch 
she  may  do  in  the  way  of  making  them  a  oom- 
fortable  home  and  giving  them  a  proper  ednoation. 
The   answer  is,   that  only  the   three  elder  dnidreD 
know  the  real  facts,   and  that    the   two   elder  of 
these  are  content,  while  the  four  younger  ohildroi 
have  been  taught  to  regard  the  man  as  their  st^fstliflr 
and  believe  him  to  occupy  that  position,  and  hxf* 
the  affection  for  him  which,  as  he  apparently  retunis 
it,  is  I  natural  in  such  droumstances.      The  answer 
does  not  satisfy  me.     I  do  not  think  that  even  if  they 
are  kept  in  ignorance,  and  the  affection  oontinnes,  the 
mother  can  be  regarded  as  fulfilling  her  ohligatioo. 
But  there  is  a  strong  probability  that  they  will  vmt 
or  later  discover  tiie  truth,  and  I  am  invited  to  beiieve, 
and  indeed  to  hope,  that  as  and  when  they  do  tbey^ 
like  the  two  elder  children,  will  be  content  to  live  in 
a  home  of  immorality  such  as  I  have  mentioned.    My 
duty  is  to  regard  and,  so  far  as  possible,  to  protide 
for  the  welfare  of  the  children,  and  I  cannot  thiol 
that  I  should  be  performing  that  duty  if,  any  altensr 
tive  being  possible,  I  allowed  theee  oonseqosnees  to 
ensue.    This  conclusion  is  founded  on  principle  and 
common  sense,  and  does  not  require  the  support  of 
authority ;  but  one  authority  was  cited  which  daeerfsi 
notice— namely,  OasUe  v.  OasHe.    A  careful  sxamiDa- 
tion  of  that  case  shows  that  the  court  was  coif 
dealing  with    the  provision  commencing  with  the 
words.  "  that  if  from  any  cause  it  should  be  neoewy 
or  advisable  to  discontinue  the  business  of  the  eoi 
hotel,"  and  read  in  that  light  the  strong  remaib  is 
the  judgments  have  a  direct  bearing  on  theosieiB 
hand.    They  show  that  in  determining  what  ie  fat 
the  welfare  of  those  whose  welfare  the  court  has  to 
protect,  moral  considerations  have  weight,  and  fti 
social  misconduct  of  a  mother  in  charge  ii  a  lessoa 
for  interfering  with  her,  ^ 

Here  follows  a  question  of  greater  diiBealty  sad 
not  less  serious  practical  importance —namely,  wbatn 
the  benefidal  interest  which  is  thus  placed  ^^'^^^ 
control  of  the  court  to  be  administeriBd  by  it  iDS» 
of  by  the  mother  for  maintaining,  educating,  sM 
bringing  up  the  children  F  The  father  left  fail  vhoii 
estate  to  his  wife  during  life  or  widowbood,  and  the 
annual  income  of  that  estate,  which  is  proved  to  m 
now  £417,  is  not,  I  conclude,  likely  in  the  futoret* 
exceed  that  sum.  The  widow  has  not  apparently  sg 
other  income.  Can  the  whole  of  this  be  prt^p^ 
taken  from  her  and  applied  for  the  benefit  of  w» 
children  elsewhere  ?  In  the  other  cases  in  which  the 
Jurisdiction  now  invoked  has  been  exercised  (heif 
have  been  words  to  express  the  inteaticm  of  ^ 
testator  that  the  person  on  whom  the  obligatioBof 
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maiBtaiimig  others  is   cast    is  herself  intended   to 

derive  a  personal  benefit.     The  language  has  been 

*'  she  maintaining  thereout,"  or  as  in  Booth  v.  Booth 

and  Longmore  y.  iHcum,  <'  for  her  use  and  benefit  and 

lor  her  maintenance,"  &c.,  from  which  there  was  a 

alight  variation  in  CasUe  y.   Qutle^  where  the  mother 

was  allowed  to  retain  one-third,  though  the  other 

two-thirds  were  appropriated  to  the  diildren.      Sudi 

words  are  absent  here ;   but  I  cannot  donbt  that  the 

effect  of  the  gift  is  the  same  as  if  they  were  present 

Ihe  gift  is  to  the  widow  coupled  with  an  obligation ; 

but  it  would,  I  think,  be  making  that  obligation  too 

extensiye  to  hold  that  it  can  be  enforced  even  to  the 

exhaustion  of  the  beneficial  character  of  the  gift.     It 

may  be  observed  that  in  marrying  again  she  loses  all, 

but  then,  of  course,  it  is  assumed  that  she  will  be 

maintained  by  her  husband,  and,  on  the  other  hand. 

Si  the  children  attain  majority  and  the  daughters 

marry,  the  obligation  diminishes,  and  ultimatmy  she 

11  given^  the  whole  income  for  her  own  benefit.    What 

proportion  of  the  income  is  to  be  retained  by  her  and 

what  applied  for  the  benefit  of  the  children  must  be 

oarefalfy  considered  with  other  details  of  a  scheme  for 

the  fntiue  maintenance,  education,  and  bringing  up  of 

tbechildroi.      But  I  intend  to  distinctly  bold  that, 

aasmning  the  custody  of  all  the  children  to  be  taken 

from  the  mother  by  reason  of  her  misconduct,  and 

their  maintenance,  education,  and  bringing  up  to  be 

provided  for  elsewhere  than  under  her  roof,  she  will 

itill  be  entitled  to  receive  so  much  of  the  income  as — 

Si  between  her  and  her  children,  and  having  regard  to 

the  social  position  of  the  parties  and  the  amount  of 

available  fortune — is  adequate  to  her  own  personal 

maintenanoe  and  support. 

Solicitors,   Gush,    PhUlips,    Walters,  &    WiUiamai 
M.  A.  OrffiU. 


Chan.  Diy.  ) 
Bomer,  J.  / 


Feb.  25. 


JONBS  V.  Babnett.  (a.) 


Vender  and  Purchaser — Sale  under  order  of  court — 
Purchaeer  for  value  without  notice — Equitable  execu- 
Hon— Judgments  Act,  1864  (27  <fc  28  Vict,  c.  112)— 
Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  s.  70. 

No  estate  or  interesi  wiU  be  bound  by  section  70  of  the 
Conveyancing  Act,  1881,  which  estate  or  interest  would 
wi,  apart  from  such  section,  have  been  bound  by  an 
order  of  court  dealing  with  such  estate  or  interest,  having 
regard  to  the  terms  of  such  order  and  the  proceedings  in 
which  and  the  circumstances  under  which  it  was  made. 

Trial  of  action. 

This  vras  an  action  in  which  the  plaintiff  claimed, 
inSer  aUat  possession  of  certain  freehold  and  leasehold 
pnmisea  and  a  declaration  that  the  premises  were 
not  liable  to  be  taken  in  execution  under  a  judgment 
of  the  Hig^  Court  bearing  date  the  26th  of  February, 
1895,  in  an  action  entitled  Barnett  v.  Jones, 

The  facts  of  the  case  were  these:  By  his  will 
dated  the  1st  of  August,  1886,  John  Williams,  of 
Tymaem,  Pyle,  Glamorganshire,  appointed  his  wife 
laizabetby  his  nephew  Philip  Jones — not  the  husband 
dt  the  plaintiff— and    his   brother-in-law   Edward 

(a.)  Beported  by  J.  Abthttb  Pbicb,  Esq.,  Barrister- 

at-Law. 


Thomas  executors  and  trustees  thereof,  and  devised 
and  bequeathed  his  real  estate  not  thereby  otherwise 
disposed  of  to  his  trustees  upon  trust  to  permit 
testator's  wife  to  receive  the  rents  thereof,  and  after 
her  death,  testator  bequeathed  his  leasehold  house  and 
shop  and  devised  his  freehold  cottages  at  Aberavon 
aforesaid  to  his  nephew  Isaac  Jones,  one  of  the 
defendants.  Testator  died  the  18th  of  October,  1886, 
and  his  will  was  duly  proved  by  his  execators  above 
named.  At  the  date  of  the  indenture  next  mentioned 
Isaac  Jones  was  indebted  to  Philip  Jones,  husband 
of  the  plaintiff  Mary  Jones,  in  uie  sum  of  X350. 
By  an  indenture    bearing   date  the  31st   of  May, 

1894,  and  made  between  the  said  Isaac  Jones 
of  tiie  first  part,  Philip  Jones,  husband  of  Mary 
Jones,  of  the  second  part,  and  Mary  Jones  of 
the  third  part,  it  was  witnessed  that  in  considera- 
tion of  the  sum  of  £350  so  owing  as  aforesaid  by  the 
said  Isaac  Jones  to  the  said  Philip  Jones,  the  said 
Isaac  Jones  as  beneficial  owner  thereby  assigned  unto 
the  said  Mary  Jones,  and  the  said  Phili(>  Jones 
thereby  confirmed  all  the  share,  right,  title,  and  interest 
to  which  the  said  Isaac  Jones  in  his  rieht  was  then 
or  should  or  might  thereafter  be  entiued  under  the 
will  of  the  said  John  Williams,  to  hold  the  same  xmto 
the  said  Muy  Jones  absolutely.  The  circumstances 
incidental  to  the  execution  of  this  indenture  are  stated 
in  the  judgment.  On  the  26th  of  February,  1895, 
Sol.  Barnett,  one  of  the  defendants,  obtained  judg- 
ment in  the  said  action  of  Barnett  v.-  Jones,  an  action 
assigned  to  the  Queen's  Bench  Division,  against  the 
said  Isaac  Jones  for  the  sum.  of  £450  68.  By  an 
order  in  the  action  bearing  date  the  14th  of  March, 

1895,  a  receiver  was  appointed  of  the  reversionary 
interest  of  the  said  Isaac  Jones  in  the  leasehold  and 
freehold  premises  aforesaid  expectant  on  the  death  of 
the  said  Elizabeth  Williams.  But,  and  it  was  thereby 
provided,  the  receiver  was  not  to  sell  the  said 
property  or  any  part  thereof. 

On  the  10th  of  July,  1895,  the  said  Sol.  Barnett 
filed  a  petition  in  the  Chancery  Division  (Chit^,  J.), 
setting  forth  the  proceedings  last  mentioned,  and 
praying  a  sale  of  the  interest  of  the  said  Isaac  Jones  in 
the  said  premises,  and  for  the  application  of  the  money 
so  arising  in  payment  of  the  judgment  debt,  and 
for  all  proper  accounts  and  inquiries. 

On  the  24th  of  July,  1895,  Chitty,  J.,  ordered  the 
following  accounts  and  inquiries  : 

(1)  An  account  of  what  was  due  to  the  petitioner 
under  the  said  judgment  of  the  26th  of  February, 
1895. 

(2)  An  inquiry  what  interest  or  interests  of  the 
defendant  Isaac  Jones  had  been  delivered  in  execution 
by  the  appointment  of  a  receiver  under  the  order 
of  the  14th  of  March,  1895. 

(3)  An  inquiry  whether  there  were  any  and  if  so 
what  liens,  charges,  or  incumbrances  upon  the  fiaid 
interest  or  interests  in  land  of  the  said  Isaac 
Jones,  or  on  any  and  what  part  or  parts  respectively, 
and  what  were  the  priorities  of  such  incumbrances 
and  what  was  due  on  account  thereof  respectively, 
and  in  making  such  inquiries  to  ascertain  which,  if 
any,  of  the  said  liens,  charges,  and  incumbrances 
had  been  created,  prior  to,  and  which,  if  any,  sub- 
sequent to  the  order  of  the  14th  of  March,  1895,  and 
as  to  those  created  subsequent  to  the  said  order, 
whidi  of  them  were  before  the  registration  of  the 
said  order  created  in  favour  of  a  purchaser  for 
value,  and  it  was  ordered  that  the  said  Isaac  Jones 
should  pay  what  should  be  certified  to  be  due  by  the 
chief  clerk's  certificate  within  a  month  after  the  date 
thereof,  and  in  defatdt  that  the  interest  or  interests  in 
land  which  should  have  been  certified  to  have  been 
delivered  in  execution  should  be  sold  with  the  appro- 

^bationof  the  judge  free  fron^  all  liens,  charges,  or 
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incumbrances  which  had  been  created  subsequent  to 
the  said  order  of  the  14th  of  March,  1895,  except  such 
as  were  created  in  favour  of  a  purchaser  for  value 
before  the  registration  of  the  said  order. 

By  his  certificate  filed  the  20th  of  January,  1896,  the 
chief  cleric  certified  (1)  that  there  was  due  to  the  said 
Sol.  Bamett  the  sum  of  £o09  19s.  Od.  (2)  That  the 
interest  or  interests  in  land  of  the  said  Isaac  Jones 
consisted  in  his  reversionary  interests  in  the  free- 
hold and  leasehold  premises  above  mentioned  ex- 
pectant on  the  death  of  the  said  Elizabeth 
Williams.  (3)  That  there  was  not  any  lien,  charge, 
or  incumbrance  upon  the  said  interest  or  interests 
in  land  of  the  said  Isaac  Jones,  or  any  part  thereof 
respectively. 

No  payment  was  made  in  respect  of  the  debt, 
and  tine  said  Sol.  Bamett  having  obtained  an 
order  authorizing  him  to  bid  at  the  sale,  purchased 
the  premises  for  the  sum  of  £375,  and  one  John 
Thomas,  under  an  order  of  the  19th  of  February, 
1897,  conveyed  the  premises  to  him  by  a  deed 
dated  the  4th  of  March,  1897.  UntU  April,  1897 
Sol.  Bamett  was  unaware  of  the  existence  of  the 
indenture  of  the  31st  of  March,  1894.  The  widow  of 
the  testator  died  on  the  16th  of  March,  1897,  and  the 
said  Sol.  Bamett  took  possession  of  the  premises. 

The  plaintiff,  Mary  Jones,  shortly  afterwards  com- 
menced this  action  for  recovery  of  the  premises, 
making  the  said  Sol.  Bamett  and  the  said  Isaac 
Jones  defendants. 

The  defendant  Sol.  Bamett  in  his  defence  submitted, 
inter  alia  that  the  indenture  of  the  31st  of  May,  1894, 
was  void  under  13  Eliz.  c.  5  as  a  fraudulent  preference 
of  one  creditor,  the  said  P.  Jones,  and  counterdaimed, 
inter  alia,  to  have  the  indenture  set  aside.  The  court, 
holding  on  the  facts  mentioned  in  the  judgment  that 
the  assignment  of  the  3l8t  of  March,  1894,  was  bond 
fide  and  for  value,  the  question  was  argued  whether, 
although  the  plaintifp  had  the  prior  legal  title,  such 
title  had  been  destroyed  as  against  the  defendant 
Bamett  under  the  operation  of  section  70  of  the 
Conveyancing  Act,  1881,  the  premises  having  been 
sold  under  an  order  of  the  court. 

Neville,  Q,C.,  W.  F.  Phillpotta,  and  B,  B.  PhillpotU, 
for  the  defendant  Bamett. — The  defendant  has 
obtained  a  good  title  under  section  70  of  the  Con- 
vevandng  Act,  1881,  and  this  title  cannot  be  in- 
validated by  the  non- concurrence  of  the  plaintiff: 
In  re  Hall  Dares\  Contract,  30  W.  R.  556,  21  Ch.  D. 
41 ;  Mostyn  v.  Mostyn,  42  W.  R.  17,  [1893]  3  Oh.  376. 

Farwell,  Q,C„  and  Napier,  for  the  plaintiff. — ^A 
judgment  creditor  cannot  obtain  by  his  judfi^ment  an 
estate,  which  it  is  not  his  debtor's  to  give.  The  effect 
of  section  70  cannot  be  to  transfer  the  legal  estate, 
and  it  must  be  construed  to  be  based  on  the  assump- 
tion that  all  persons  interested  are  as  a  matter  of  fact 
before  the  court.  If  the  other  constraction  is  adopted 
a  man  may  be  deprived  of  his  estates  by  an  action  of 
which  he  has  never  had  any  notice:  Whitworth  v. 
Oaugain,  1  Ph.  728 ;  Baroness  Wenlock  v.  Biver]D€e  Co., 
38  Ch.  D.  534.  37  W.  R.  Dig.  43 :  In  re  National 
Debenture  and  Assets  Corfxyration,  39  W.  R.  707,  [1891] 
2  Ch.  505.  Further,  the  sale  was  made  subject  to 
prior  incumbrances. 

Neville,  Q*C,,  in  reply. — ^The  defendant  Bamett  is 
2^072^  fide  purchaser  for  value  without  notice,  and 
possesses  the  legal  estate.  The  plaintiff's  rights  under 
the  conveyance  do  not  constitute  an  incumbrance. 

RoMEE,  J. — No  Teal  difl&culty  arises  with  rtgard  to 
the  facts  of  the  case.  I  am  satisfied  that  Philip 
Jones,   the  plaintiff's  husband,  did  contract  to  buy 


from  Isaac  Jones  the  property,  th«  subject  of 
action,  subject  to  the  then  existing  prior  life  interest 
for  the  sum  of  £350,  which  was  then  due  from  Isaac 
Jones  to  P.  Jones  on  an  account  settled  between 
them,  and  this  property   was  intended  to  be  and 
was  assured  to  the  p&intiff  by  the  d^^d  of  the  31st  of 
May,  1894,  and  this  deed  was  duly  executed  and 
ddivered,  and  passed  to  her  the  legal  estate  in  tht 
leaseholds,  and  also  in  the  freeholds,  at  anyrate  for 
her  life.    I  have  further  come  to  the  conclusion  that 
this  transaction  was  entered  into  in  good  faith  and  for 
full  valuable  consideration,  and  was  not  a  frandolent 
preference  of  P.  Jones  or  executed  to  defeat  crMton 
to  the  knowledge  of  P.  Jones  or  of  the  plaintiff,  and  it 
is  not  void  as  against  the  defendant  either  under  the 
statute  13  Eliz.  c.  5,  or  otherwise.      It  is  true  that 
I.  Jones  had  refused  to  join  in  the  transaotion,  or 
to  let  P.  Jones  have   the  property,  unless  it  was 
(as  P.  Jones  expressed  it)  settled  upon  the  plaintiffi 
who  was  I.  Jones's  sister,  so  as  to  benefit  her  and  hsr 
children.     But  when  the  transaction  is  rightly  andor- 
stood,  I  am  convinced  that  it  was  not  a  part  payment 
by  P.  Jones  for  the  property,  and  a  volonta^  settle- 
ment by  Isaac  Jones  in  favour  of  his  sister.     I  havs 
had  the  advantage  of  seeing  in  the  box  P.  Jonea,  vho 
gave  me  the  impression  of  being  an  honest  witmesi, 
though  of  humble  position  and  not  acquainted  with 
English  legal  terms,  and  the  conclusion  I  have  coma 
to  upon  the  evidence  as  a  whole  is  that  the  tiansie- 
tion  on  his  part  was  a  purchase  in  good  &ith  for  foil 
consideration,  and  not  the  less  so  beoause  he  was 
quite  willing  to  let  his  purchase  become  hia  wile's 
property  as  desired  by  her  brother.     If  a  man  ofEiBn 
to  buy  a  property  for  a  sufficient  and  proper  pcios 
and  the  owner  expresses  his  willingness  to  Ml  for 
that  price,  provided  that  the  purchaser  will  let  tiie 
conveyance  be  to  the  purchaser's  wife,  who  is  re- 
lated to  the  owner,  and  the  purchaser,  for   reasons 
of  his  own,  is  willing  to  let  the  purchased  property 
be  so  conveyed,  and  a  bargain  is  thus  ma&  udis 
carried  out,  such  a  transaction  is  not  a  voluntary 
settlement   in    any    true    sense,    or    anything    bst 
a    sale     and    purchase    for    value    and     in    good 
faith,  and  in  my  opinion  the  case  before  m^  whes 
properly  appreciated,  is  in  substance  one  of  this  kind. 
Notice  of  the  sale  and  assurance  to  the  trustaea  of  the 
will  under  which  I.  Jones  was  entitled  was»  of  ooan», 
not  necessary  to  complete  the  plaintiff's  title,  bat  there 
was.  in  my  judgment,  no  intentional  abstaining  by  P. 
Jones  or    the    plaintiff  from    giving    such,    notica. 
Indeed,  though  it  is  not  necessary  to  determine  on 
the  evidence,  it  appears  to  me  that  one  of  the  tmsbess 
was  informed  of  the  transaotion.    The  fact  is  that  P. 
Jones  knew  nothing  of  law  and  left  it  to  hie  soHoiiar 
to  carry  out  the  transaction  properly.    Nor  is  there 
any  real  ground  for  the  suggestion  on  the  defeDdsnlHB 
behalf  that  the  plaintiff  or  I.  Jones  knew  of  the  lalsr 
proceedings  under  which  the  defendant  purported  to 
buy  the  property  and  have  it  assured  to  him,  and 
abstained    from    informing   the   defendant    of    ths 
plaintiff's  prior  title ;  on  the  other  hand,   it  is  not 
proved  to  my  satisfaction  that  the  defendant  bought 
with  notice  of  the  plaintiff's  title. 

On  these  findings  of  fact  the  question  is  rednoed  to 
one  of  law,  whether  the  defendant  has  a  better  title  thsa 
theplaintiff,although  the  plaintiffhad  a  prior  legal  titis. 
The  only  ground  on  which  it  can  be  suggested  that  Che 
defendant  has  a  better  title  is  that  by  virtue  of 
section  70  of  the  Conveyancing  and  Law  of  Proper^ 
Act,  1881,  the  plaintiff's  prior  title  was  deetroyed  m 
against  the  defendant  because  the  property  was  sold 
and  assured  to  him  under  orders  of  this  ooart.  Those 
orders  came  to  be  made  in  the  fcdlowing 
oircumstanoes :  The  defendant  as  judgment  m editor 
of    Isaac   Jones    obtained    equi^abl<)    executiofi  4S 
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against  Isaac  Jones's  then  interest  in  this  property  br 
the  appointment  of  a  reodver  then  made  althooffh 
there  was  then  nothing  to  receive,  inasmuch  as  the 
prior  life  tenant  was  then  living  and  in  receipt  of  the 
rrats  and  profits.    The    defendant  then    proceeded 
onder  the  Judgments  Act,  1864,  and  obtained  the 
usual   order  nnder  which  the  debtor's    interest  80 
delivered  in  execution  was  ordered  to  be  sold,  and  the 
usual  inquiries  were  directed  to  ascertain  the  nature 
and  extent  of  that  interest.     The  order  was  dated 
the    24th    of   July,    1695.       The   inquiries  thereby 
directed  were  proceeded  with,  and  as  Isaac  Jones 
did    not     appear    and    no    one    before   the    court 
knew  anything  about  the  assurance  to  the  plaintiff, 
nvtnrally    enough,     in    answer    to    the     inquiries, 
the  chief  clerk,  by  his  certificate  in  finding  that  the 
interest  delivered  in  execution  was  the  reversionary 
interest  under  the  will,  made   no   reference   to  the 
plaintiff's  rights  or  title  or  to  any  incumbrance  on 
that  reversionary  interest.    The  sale  directed   by  the 
order  was  then  proceeded  with,  and    the  debtor's 
interest  as  found  by  the  chief  clerk's  certificate  was 
offsred  for  sale  by  public  auction  subiect  to  certain 
conditions    of   sue.      At  that    sale  the   defendant, 
having  obtained  leave  to  bid,  was  declared  the  pur- 
chaser, and  was  subsequently  allowed  to  set  off  the 
purchase-money  against  a  corresponding  part  of  the 
Lrger  judgment  debt  due  to  him.    And  then  by  an 
order  dated  the  19th  of  February,  1897,  the  court 
being  of  opinion  that  it  was  expedient  for  the  pur- 
pose of  carrying  the  sale  directed  by  the  order  of  the 
the  24th  of  July,   1895,  into  effect,  that  a  person 
should  be  appointed  to  convey  the  said  interest  of 
Isaac  Jones,  ordered  that  one  J.  Thomas  should  be 
appointed  to  convey  the  said  interest  to  the  defendant 
as  purchaser  or  as  he  should  direct.    And  accordingly 
by  deed  dated  the  4th  of  March,  1897,  the  said  interest 
was  assured  by  J.  Thomas  to  the  defendant. 

Now,  in  these  proceedings  it  is  dear  that  the  court  by 
the  order  of  the  24th  of  July,  1895,  was  only  ordering 
the  sale  of  the  debtor's  interest  asdeliveredin execution 

Sr  the  appointment  of  the  receiver,  and  that  the  order  of 
e  19th  of  February,  1897,  was  made  for  the  purpose 
of  carrying  out  the  sale  directed  under  the  order  of  the 
24th  of  July,  1895.  In  these  circumstances  it  is 
very  startling  to  be  told  that  by  virtue  of  section  70 
of  the  Act  of  1881  the  plaintiff  has  been  deprived  of 
her  title,  although  that  title  existed  prior  to  the 
equitable  execution  and  she  was  a  complete  stranger 
to  the  proceedings,  and  the  court  could  never  have 
contemplated  or  intended  to  bind  or  affect  her.  And 
when  the  argument  of  defendant's  counsel  upon 
section  70  is  fully  developed,  it  is  found  of  necessity 
to  lead,  if  sound,  to  very  astonishing  conolusious.  It 
is  contended  that,  since  section  70  came  into  force, 
when  any  property  is  sold  by  the  court  in  any  pro- 
ceedings before  it,  an  indefeasible  title  is  acquired 
by  the  purchaser,  because  all  persons  interested  are 
bound,  even  thongh  they  may  be  perfect  strangers  to 
the  proceedings,  and  not  in  tiie  contemplation  of  the 
court  at  all  when  it  made  the  order  for  sale.  And  it 
would  follow,  if  such  a  contention  were  correct,  that 
the  practice  of  the  court  in  selling  under  proper 
conditions  of  sale  has  been  quite  wrong  since  section 
70  came  into  force,  for  if  all  persons  interested  in  the 
property  are  bound  by  the  order  for  sale, the  purchaser 
need  not  look  beyond  that  order.  It  would  certainly 
be  extraordinary  if  the  effect  of  section  70  was  to 
(diange  to  such  an  extent  the  well- understood  scope 
and  object  of  orders  of  sale  made  by  the  court  Take, 
for  example,  the  case  of  an  action  to  adminster  the 
estate  of  a  testator  in  which  some  property  is  ordered 
to  be  sold  as  part  of  that  estate.  Apart  from 
the  section,  the  sale  would  never  be  held  to  bind  or 
affect  penont  claiming,  not  under  the  will  of  the 


testator,  but  against  him  and  against  those  claiming 
through  him.    Yet,  according  to  the  contention,  the 
section  has  had  the  effect  of  making  the  sale  quite 
diffSsrent  in  its  scope  by  Unding  sSl  such  persons. 
And  similar  considerations  would  apply  to  oraers  of 
sale  made  in  partition  actions,  and  foreclosure  and 
redemption  actions,  and  numerous  others.    And  the 
effect  of  the  section  cannot  be  limited  to  orders  for 
sale.      In  terms,  the  section  applies  in  favour  of  a 
purchaser,  to  any  order  of  the  court.    And  **  pur- 
chaser" includes  by  the  Act's  interpretation  clause 
(section  2,  viii.)  a  lessee  or  mortgagee  or  an  intending 
purchaser,  lessee,  or  mortgagee,  or  other  person  who, 
for  valuable  consideration,  takes  or  deals  with  any 
property.      And,    with    certain  express  exceptions, 
section  70  applies  to  all  orders  made  before  or  after 
the  conmiencement  of  the  Act.     If  the  contention 
before  me  be  correct,  the  section  has  indeed  made  a 
wonderful  change.    An  owner  of  an  estate  might 
suddenly  find  himself  wholly  deprived  of  it  by  an 
order  of  court  in  some  proceeding  he  never  heaid  of, 
and  without  any  intention  on  the  part  of  the  court  to 
affect  him,  and  t^en  be  told  that  he  had  no  remedy 
except  possibly  to  foUow  (if  he  could)  any  moneys 
that  might  have  been  paid  by  a  purchaser.    But 
I  need  not  enlarge  upon  the  results  to  which  such 
a  construction  of  the  section  wonld  lead.    In  my 
opinion   the  section  was  not  intended  to  have,  and 
has  not,  such  a  wide  effect.    It  is  a  useful  peotion* 
and  I  should  be  sorry  to  limit  its  utility.     But  I  think 
due  effect  can  be  given  to  it  without  yielding  to  such 
an  extravagant  contention  as  that  before  me.    I  shall 
not  pretend  to  define  all  the  cases  to  which  the 
section  can  properly  be  held  to  apply  or  not  to  apply. 
But  in  my  judgment  the  following  proposition  is 
correct :   If  an  order  of  court  dealing  with  property, 
having   regard  to  its    terms    and   the    proceedings 
in  which  and  the  circumstances    in  which  it  was 
made,  would  not  be  held,  apart  from  section  70,  to  be 
intended  to  bind  any  particolar  estate  or  interest  in 
the  property,  then  that  estate  or  interest  would  notb<» 
bound  by  the  order,  by  reason  or  virtue  of  the  section. 
And  I  may  point  out  that  the  section  only  speaks  of 
orders  of  court  not  being  invalidated  as  against  a 
purchaser  with  or  without  notice  on  certain  specified 
grounds,  and  that,  as  a  rule,  a  stranger  to  an  action 
may  assert  his  rights  without  being  obliged  to  invali- 
date any  orders  that  may  have  been  made  in  such 
action. 

The  cases  cited  in  support  of  the  defendant's  con- 
tention do  not  warrant  it.  With  regard  to  In  re  Hall 
Dare,  all  I  need  say  is  that  there  the  parties  whose 
concurrence  to  the  order  for  sale  was  dispensed  with 
were  clearly  intended  to  be  bound  by  the  order,  and 
that  if  the  section  did  not  apply  to  that  case  I  do  not 
know  to  what  case  it  could  be  held  to  apply.  As  to 
Moatyn  v.  Mostyn  I  feel  more  difficulty.  So  far  as  the 
actual  decision  in  that  case  is  concerned  it  was  only 
one  determining  a  question  of  form  of  conveyance  which 
had  arisen  in  an  administration  action  as  between 
vendors  and  purchasers.  But  one  reason  given  for 
their  decision  by  the  Lords  Justices  undoubtedly  was 
that  certain  puisne  mortgagees  who  were  strangers  to 
the  action  were  bound  under  the  section  by  the  order 
for  sale.  Speaking  with  all  respect  I  do  not  dearly 
see  how  they  arrived  at  that  condnsion,  especially  as 
they  also  held  that  the  first  mortgagees,  who  had 
agreed  to  join  in  the  sale,  were  not  bound  by  the 
order,  and  that  as  those  mortgagees  were  not  before 
the  court  or  parties  to  the  contract  for  sale,  the  court 
had  no  power  to  compel  them  to  submit  to  the 
purchasers'  requirements.  I  gather,  however,  that 
the  court,  having  regard  to  the  conditions  of  sale  and 
other  circumstances  of  the  case,  came  to  the  condusion 
that  the  court  by  its  orders  did  intend  to  bind,  and 
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had  bound,  the  pxuBne  mortgagees  and  their  interests 
in  the  property  ordered  to  be  sold,  though  those 
puisne  mortgagees  were  strangers  to  the  action. 
This  being  so,  that  case  is  quite  distinguishable  from 
the  case  now  before  me,  where,  having  regard 
to  the  fact  that  the  sale  was  ordered  under  the 
provisions  of  the  Judgments  Act,  1864,  and  was 
dearly  intended  to  be  a  sale  of  the  debtor's  interest  of 
which  the  creditor  had  obtained  equitable  execution,  I 
am  satisfied  that  the  plaintiff's  interest  in  the  property 
was  not  intended  to  be,  and  was  nob  in  fact  bound. 
And,  in  particular,  on  examination  of  the  order  of  the 
24th  of  July,  1895,  it  wiU  be  seen  that  the  sale  was 
intended  to  be  subject  to  all  incumbrances  on  the 
property  existing  at  the  date  of  the  equitable  execu- 
tion, except  those  of  such  incumbrancers  as  should 
consent  to  the  sale.  It  is  said  that  the  plaintiff's 
estate  was  not  an  "incumbrance"  properly  so-called. 
I  am  not  satisfied  even  of  that.  In  Wharton's  Law 
Lexicon  I  find  **  incumbrance  "  defined  as  being  ''a 
daim,  lien,  or  liability  attached  to  property,"  and  this 
definition  is  wide  enough  to  cover  the  plaintiff's  claim. 
But  even  supposing  that  the  plaintiff's  right  was  not 
an  incumbrance  strictly  so-called,  yet  the  wording  of 
the  order  as  well  as  the  general  provisions  of  the 
Judgments  Act,  1864,  make  it  clear,  in  my  opinion, 
that  the  oourt  was  not  intending  to  bind  any  right  or 
estate  in  the  property  existing  at  the  date  of  the 
equitable  execution  which  was  binding  on  the  judg- 
ment debtor  and  could  not  be  displaced  by  him.  A 
sale  by  order  of  court  under  that  Act  would  not 
bind  such  a  right  or  estate,  and  the  owner  of  that 
right  or  estate  could  enforce  it,  notwithstanding 
the  court's  order  of  sale,  as  against  a  purchaser 
under  that  order,  though  the  purchaser  at  the 
time  of  his  purchase  had  no  notice  of  the 
existence  of  such  right  or  estate.  And,  more- 
over, in  my  opinion,  before  enforcing  such  right 
or  estate  the  owner  would  not  be  bound  to  invalidate 
the  order  of  the  court.  He  could  leave  the  order  stand- 
ing and  say  that  it  did  not  concern  or  affect  him. 
See,  as  bearing  on  the  point,  the  case  of  Whitivorth  v. 
Oaugaiti  with  reference  to  the  position  of  judgment 
creditors  under  the  Act  1  &  2  Vict.  c.  110,  and  Godfreys. 
Poole,  13  App.  Cas.  497, 36  W.  B.  Dig.  65,  a  case  which 
concerned  a  New  South  Wales  Act  corresponding  to 
the  Judgments  Act,  1864,  and  where  it  was  pointed 
out  that  a  sale  at  the  instance  of  an  execution  creditor 
could  not  pass  to  the  purchaser  a  greater  interest  than 
the  debtor  possessed  at  the  time  of  the  execution. 

For  these  reasons  it  appears  to  me  that  section  70 
does  not  enable  the  defendant  to  resist  the  plaintiff's 
daim,  and  that  the  plaintiff  is  entitled  to  recover 
possession  of  the  property.  As  to  costs,  seeing  what 
18  the  nature  of  defendant's  defence  and  counter- 
claim, I  think  he  must  pay  the  plaintiff^s  costs,  except 
so  far  as  those  costs  have  been  increased  by  tbe 
plaintiff's  attempt  to  prove  that  the  defendant 
purchased  with  notice  of  the  plaintiff's  right. 

Judgment  for  the  plaintiff, 

Solidtors,  Ridddl,  Vaizey,  &  Smith,  for  J.  L, 
ffotveU,  Swansea;  Richard  White,  for  D,  Seline, 
Swansea. 


IN   BANKEUPTCY. 


Q.  B.  Div.  ] 

Wright  and  Bigham,  JJ.   j 


Much  27. 


In  re  Raynes  Pakk  Gtou?  Ci*ub  (Limited). 
Ex  parte  The  Official  Beokivkr.  (a.} 

Company — Winding-up — Coats  ^Ordtr   againtt  official 
receiver  personally — County  Court — Right  o/appeai. 

An  appeal  will  lie  against  an  order  on  an  ojbial 
receiver  or  liquidator  to  pay  costs  personally,  for  mck  oa 
urder  is  equivalent  to  a  declaration  that  such  official  has 
been  guilty  of  misconduct. 

Appeal  by  the  official  receiver  from  part  of  u  order 
of  his  Honour  Judge  Lushington,  made  in  the  ooon^ 
court  of  Croydon,  directing  the  official  reoaTer  ps* 
sonally  to  pay  the  costs  of  a  motion. 

The  officiiu  receiver  was  ex  officio  liquidator  d  a 
company  in  liquidation  called  the  Baynes  Faik  GoK 
Club  (limited).  Thia  company  was  in  arrsan  fnSk 
its  rates  at  the  date  of  the  winding-ap  order,  sad  tie- 
overseers  of  Merton,  the  parish  in  which  the  oompiayV 
Sroperty  was  situated,  applied,  subaeqaently  to  thli 
ate  of  the  winding-up  orider,  to  the  official  reomfi 
for  payment  of  the  same  as  a  preferential  daim  witU^ 
section  1  (a)  of  the  Preferential  Payments  in  Baahp* 
ruptcy  Act,  1888.  The  official  reodver  admitted  tUt 
the  rates  were  a  pref  renetial  claim,  bat  as  he  did  a4 

Eay  them  over  so  soon  as  the  overseers  desired,  At 
itter  proceeded  against  him  by  motion  in  the  ooiiW 
court.  The  judge  ordered  him  to  pay  over  the  isW 
and  to  pay  the  coats  of  the  motion  peraonally. 

The  official  receiver  appealed  against  the  order  kl 
costs,  and  the  appead  was  heard  (by  spedal  kaTa)  tf 
the  Divisional  Court  sitting  in  Bankruptcy. 

Muir  Mackenzie,  for  theappdlant. — ^The  motion  «ii 
quite  unnecessary  and  ought  never  to  havs  bMll 
brought,  and  the  court  has  no  jorisdictioii  to  o^'^'^ 
official  recdver  to  pay  costs  personally  anlsasbeyi 
been  guilty  of  misconduct. 

Archer  M,  White,  for  the  respondents. — ^No 
lies  on  a  question  of  costs  alone. 

Muir  Mackenzie,  in  reply. — In  re  Silver  VaBegMh 
31  W.  B.  96,  21  Ch.  D.  381,  shows  that  a  Isqudi 
is  entitled  to  appeal  against  such  an  order  as  this. 

Wright,  J.— The  ordinary  rule  is  thai  ^pssb 
only  on  matters  of  law,  and  do  not  lie  on  a  q« 
of  costs  unless  a  question  of  principle  ia  involved, 
think,  however,  that  the  present   appeal   maj  J 
treated  as  one  on  a  matter  of  law,  for  a  order 
an  official  receiver  to  pay  the  costs  of  any 
personally  is  equivalent  to  a  dedaratioo  that 
been  guilty  oi  misconduct,  of  which,  in  this 
there  is  no  evidence. 

BiQTTAM,  J.,  concurred. 

Appeal  allowed, 

Solidtor  for  the  appeUant,  The  SolicUor  to  tU  80^ 
of  Trade.  . 

Solidtors  for  the  respondents,  Bryson  A  If&ifr. 


(a.)  Beported  by  P.  M.  Francke,  £sq..  Bamfts* 

at-Law. 
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L^OEBT  V.  Lacon  &  Co.  (Limited),  (a.) 

Licensing  law  —  Licence  —  Order  for  new  licence  on 
condition  of  surrendering  other  licence^Bemoval— 
Licensing  Ad,  1672  (35  &  36  Vict,  c  94),  «.  50. 

The  appellant  woe  the  holder  of  an  off-licence  of  a 
puhlic-houee,  and  duly  applied  for  a  renewal  at  the 
general  annual  licensing  meeting ^  and  this  was  granted. 
He  also  duly  applied  for  and  obtained  a  new  licejice  of 
an  adjoining  house,  on  the  condition  of  giving  up  the 
licence  of  which  Ae  hcid  jvst  obtained  the  renewal. 

Held,  thai  the  justices  had  not  exceeded  their  jurisdic- 
tion, as  this  was  not  a  removal  of  a  licence,  and  therefore 
uction  50  of  the  Licensing  Act,  1872,  reimiring  notice  to 
the  owner  of  the  premises,  had  no  application. 

Decision  of  the  Court  of  Appeal  (Beg.  v.  Thornton, 
Ex  parte  Lacon  &  Co.,  46  W.  R.  241,  [1898]  1  Q.  B. 
334)  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (A.  L.  Smith,  C&itty,  and  CoUins,  L.JJ.), 
reported  suK  nom,  Reg,  y.  Thornton,  46  W.  B.  241, 
[1898]  1  Q.  B.  334,  afi&rming  a  judpaent  of  the 
IXyiaiozial  Court  (Cave  and  Bidley,  JJ.)  granting  a 
writ  of  certiorari  to  bring  up  and  quash  an  order  made 
by  licensing  justices. 

In  March,  1897,  G.  C.  Laoeby  was  the  holder  of  a 
licence  in  respect  of  the  '*  Five  Alls"  public-house  at 
Battersea  for  the  sale  of  beer,  wine,  and  spirits  to  be 
consumed  off  the  premises,  and  he  was  also  the  holder 
of  a  similar  licence  in  respect  of  the  cellar  of  the  adjoin- 
ing premises,  No.  2,  Abercrombie-street.  It  appeared 
that  in  1890  the  then  holder  of  the  licence  for  the 
"  Five  Alls,"  finding  his  premises  insufficient,  arranged 
to  take  the  cellar  of  No.  2,  Abercrombie-street,  and 
obtained  a  separate  licence  in  respect  thereof,  and  since 
that  time  the  two  licences  had  been  renewed  from 
year  to  year.  Before  the  general  annual  licensing 
meeting  for  the  Wandsworth  Diyision,  which  was  held 
on  the  5th  of  March,  1897,  Laceby  gave  notice  of  his 
intention  to  apply  for  renewals  of  the  two  licences, 
and  also  gave  notice  of  his  intention  to  apply  for 
a  lioenoe  for  the  whole  of  the  house  No.  2,  Aber- 
czombie*  street.  The  justices  having  granted  the 
application  for  renewals  of  the  old  licences  the 
applicant  proceeded  to  make  his  application  for 
the  new  licence,  which  was  adjourned.  At  an  ad- 
journed meeting  the  justices  asked  the  applicant 
whether  he  would  give  up  bis  licence  for  the  **  Five 
Alls  "  if  they  granted  him  the  new  licence.  He  agreed, 
and  thereupon  the  justices  made  an  order  granting  him 
a  licence  for  the  sale  of  beer,  wine,  and  spirits,  to  be 
consumed  off  the  premises,  in  respect  of  No.  2,  Aber- 
crombie-street, subject  to  the  cojudition  of  his  giving 
up  the  licence  which  he  held  in  respect  of  the  *'  Five 
Alls." 

The  Court  of  Appeal  held  that  there  was  no 
jurisdiction  to  make  this  order,  as  the  requirements 
of  section  50  of  the  Licensing  Act,  1872,  had  not  been 
complied  with. 

The  applicant  appealed. 

Bosanquet,  Q.C,  and  8,  0.  Earle,  for  the  appellant. 

Lawson  Walton,  Q,C.,  Foote,  Q,C,  {Trovers  Hum- 
phreys with  them),  for  respondents. 

Earl  of  Halsbuby,  L.C.  —  I  am  glad,  out  of 
respect  to  the  two  courts  below,  from  whom  this 

(a.)  Beported  by  C.  H.  Gbapton,  Esq.,  Barrister- 

at-Law. 


question  has  come,  that  the  matter  has  been  so 
elaborately  and  carefully  argpied ;  but  I  confess  for 
myself  I  cannot,  now  that  the  matter  is  fully  before 
me,  entertain  any  doubt  as  to  the  conclusion  at  which 
your  lordships  ought  to  arrive.  I  quite  admit  that 
during  a  considerable  part  of  the  argument,. before 
my  mind  was  sufficiently  alive  to  the  provisions  of  the 
Act  of  1872, 1  was  very  much  impressed  by  the  argu- 
ment which  seems  to  have  found  favour  with  the 
courts  below,  because  the  transaction  looked  to  me, 
having  regard  to  section  50,  like,  what  I  think  two  of 
the  learned  judges  say  it  was,  doing  by  an  indirect 
performance  that  which  the  Legislature  had  prohibited 
—namely,  the  removal  of  a  licence  from  a  house  occu- 
pied by  a  tenant,  agsinst  the  will  of  his  landlord,  to 
some  other  house  where  he  could  carry  on  his  busi- 
ness at  the  sacrifice  of  the  landlord*s  interest  in  the 
former  house.  Without  such  a  careful  examination 
of  the  Act  of  Parliament  as  we  have  now  had,  that 
would  be  the  first  impression  of  a  person  reading  these 
sections  :  it  might  be  considered  that  the  Legislature 
had  provided  for  the  interest  of  the  landlord  by 
making  the  landlord's  dissent  an  absolute  bar  to  the 
proceeding  by  the  magistrates  by  way  of  removal. 

Upon  a  careful  examination,  however,  of  the 
statute  it  appears  to  me  that  section  50,  upon  which 
reliance  is  placed,  is  a  section  which,  whatever  may 
have  been  its  original  design,  has  under  the  statute 
no  machinery  and  no  provision  which  can  effectaally 
prevent  the  grant  of  new  licences,  and  I  do  not  believe 
that  the  Legislature  ever  contemplated  that  such  a  bar 
should  be  placed  in  the  way  of  the  jurisdiction  and 
disoretion  of  the  magistrates  as  would  be  involved  in 
permitting  the  mere  refusal  of  the  owner  of  the 
premises,  as  distingpiished  from  the  tenant  of  the 
premises,  to  prevent  the  magistrates  exercising  their 
discretion  in  the  matter.  I  can  well  understand  that, 
given  a  current  licence  and  given  some  proceeding 
whereby  the  current  licence  should  be  removed  to 
other  premises,  the  Legislature  would  have  prevented 
the  tenant  sacrificing  his  landlord's  interest  by  a  pro- 
ceeding in  which  the  landlord  himself  was  not  repre- 
sented. That  is  on  the  one  hand  clear  enough.  When 
I  find  that  the  only  application  for  a  removal  must 
be  made  at  the  general  ucensing  sessions,  and  when  I 
observe,  what  has  been  so  often  pointed  out  to  us,  the 
interval  between  that  date,  the  5th  of  March,  and  the 
5th  of  April,  when  the  new  licence  must  begin,  I 
confess  I  am  wholly  unable  to  see  what  useful  object 
can  be  performed  by  that  section,  or  what  protection 
to  anybody  is  thereby  given. 

But  as  regards  renewals  and  new  licences  it  is 
obvious  that  neither  this  court  nor  any  other  court 
can  supply  machinery  or  provisions  which  the  statute 
itself  has  not  enacted.  If  the  Legislature  intended 
that  there  should  be  some  protection  during  the 
currency  of  the  licence  and  intended  that  the  landlord 
should  be  represented,  all  one  can  say  is  that  no  such 
provisioDs  can  be  found  in  the  statute,  and  your 
lordships  have  no  jurisdiction  to  supply  them.  What 
is  clear  is  that  by  this  Act  of  Parliament,  and  by  the 
others  to  which  the  learned  counsel  have  called  our 
attention  from  time  to  time,  what  the  Legislature  has 
ultimately  done  has  been  to  give  an  absolute  un- 
fettered discretion  to  the  magistrates.  Certainly  it 
would  be  a  very  singular  result  of  that  legislation  if 
upon  a  new  licence  being  applied  for  the  magistrates 
being  invested,  as  by  the  hyx>othesi6  they  are,  with 
an  i%solutely  unlimited  discretion,  the  mere  veto 
of  the  person  who  owns  the  premises  held  by  a 
licensed  person,  which  licensed  person  was  applying 
for  a  licence  for  other  premises,  should  prevent  the 
magistrates  granting  a  perfectly  new  licence  to  new 
premises,  and  that  Siat  oar  should  exist  because  the 
applicant  had  before  that  held  other  premises  under 
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another  licence.  That  would  be  a  very  singiilar 
result  indeed,  and  certainly,  unless  there  was  some- 
thing very  dear  in  the  statute  to  compel  me  to  come 
to  such  a  conclusion,  I  should  absolutely  refuse  to 
assume  that  the  Legislature  had  done  so. 

But  it  is  not  necessary  for  your  lordships  to  con- 
sider that,  because  the  question  here  is  whether  or 
not  anything  has  been  done  which  the  justices  were 
not  at  perfect  liberty  to  do ;  it  must  be  made  out 
before  any  such  order  could  be  made  and  maintained 
as  has  been  made  by  both  the  courts  below  that  the 
magistrates  acted  without  jurisdiction. 

Now,  I  quite  follow  what  Mr.  Lawson  Walton  and 
Mr.  Foote  have  so  ingeniously  and  earnestly  pointed 
out,  that  the  result  arrived  at  may  be  the  same  as 
would  have  been  arrived  at  by  a  *' removal." 
Granted.  But  what  then?  The  thing  that  the 
magistrates  have  done  is  not  the  thing  which  is 
contemplated  by  the  50th  section — ^that  is  to  say, 
not  the  same  as  regards  the  actual  order.  Whether 
it  is  the  same  thing  in  substance  or  not  I  will  treat  of 
in  a  moment,  but  it  is  not  the  thing.  What  they 
have  done  is,  they  have  licensed  premises,  and  that 
licenoe  does  not  purport  to  be,  and  is  not  certainly 
upon  the  face  of  the  instrument,  the  former  licence 
which  existed  of  the  *'  Five  Alls,"  but  it  is  an  abso- 
lutely new  licence.  What  the  Legislature  meant  by 
the  **  removal  of  the  licence  "  I  can  only  conjecture , 
but  I  should  think  it  would  mean  that  a  licence 
which  had  existed  in  one  house  should  be,  as,  indeed, 
the  phrase  implies  (it  is  not  a  very  happy  one), 
removed  to  another  house.  If  any  order  was  asked  for 
upon  that  subject  it  is  to  be  remembered  that  what- 
ever discretion  the  magistrates  have  they  are  limited 
in  the  orders  they  make  by  the  language  of  the 
statute,  and  if  they  wanted  to  make  such  an  order  as 
that  thev  must  make  the  order  accordingly.  It  is  all 
very  well  to  say  that  it  may  come  to  the  same  thing ; 
but  where  the  magistrates  are  fettered  by  a  statute 
which  enables  them  only  to  act  in  a  particular  way, 
they  must  abide  by  that  way.  Here  the  magistrates 
on  the  affidavit  laid  before  us  say  they  were  not  asked 
to  make  an  order  for  removal,  and  did  not  suppose 
they  were  making  an  order  for  removal ;  and  when 
we  look  at  the  document  itself  there  is  no  such  thing 
as  an  order  for  removal  to  be  found  in  the  whole  course 
of  the  proceedings,  and  yet  your  lordships  are  asked 
to  say  that  these  proceedings  are  without  jurisdiction ; 
because,  although  everything  that  the  magistrates  did 
and  everything  that  wey  intended  to  do  was  within 
their  jurisdiction,  it  is  said  the  effect  produced  is  just 
the  same  as  if  they  had  made  some  other  order  which 
they  never  did-nuuce  and  never  intended  to  make,  and 
by  this  circuitous  process  of  reasoning  it  is  to  be 
supposed  the  magistrates  acted  outside  their  juris- 
diction. 

The  observation  immediately  arises  that  where 
you  are  dealing  with  a  subject-matter  of  this  sort 
the  form  is  part  of  the  substance.  It  is  a  delusion 
to  suppose  that  magistrates  may  do  what  may  be 
equivalent  to  this,  that,  or  the  other.  They  are 
within  the  iron  framework  of  a  statute,  and  they  have 
no  jurisdiction  to  go  beyond  it.  All  that  they  did 
do,  and  all  that  they  intended  to  do,  was  that  they 
licensed  a  person  to  occupy  new  premises  for  the  pur- 
poses contemplated  by  the  statute. 

I  decline  to  go  into  the  question  of  whether 
or  not,  if  there  was  anything  erroneous  in 
the  order  which  the  magistrates  made,  the  proper 
form  of  remedying  that  error  has  been  adopted.  I 
confess  I  should  require  further  argpiment  before  I 
hastily  came  to  the  conclusion  that  this  was  the 
proper  form,  but  I  dedine  to  enter  into  the  question 
or  give  any  opinion  upon  the  subject.  If  the  question 
hereafter   arises  whether   certiorari   is   the    proper 


remedy  or  not,  then  will  be  the  proper  time  to  dfldda 
it;  but  inasmuch  as  upon  any  hypotheni  it  eaa 
only  be  by  some  error  in  the  prooeedingi,  aodi 
inasmuch  as  I  am  of  opinion  that  there  ii  noj 
error  here  at  all,  but  that  the  magistraftei  hsn] 
proceeded  strictly  within  their  jnrisdictioD,  I  imj 
of  opinion  that  this  order  of  the  Oonrt  of  Appeal,  eos-i 
firming  the  order  of  the  court  below,  oaglit  to 
reversed,  and  I  accordingly  so  move  your  lordibipi.j 

Lord  Watson. — ^The  Legisktore  have  enacted 
the  licensing  justices  shall  not  remove  (whaterer  ftatl 
may  mean)  a  licence  from  one  set  of  pramisei  toj 
another  unless  the  owner  of  the  house  which  ii 
to  be  deprived  of  the  licence  is  called  as  a  party 
the  proceedings    for    his    interest,  and   unleaB 
conseuts  to  the  order  being  pronounced.     In 
present  case  I  think  the  only  question  is  vbett 
such  an  order  has  been  pronounced.     I  do  aot  " 
it  is  enough  to  bring  the  case  within  the 
requirement  of  the  presence  of  the  owner  of  the 
that  the  proceedings  of  the  justices  shall  be 
with  precisely  the  same  consequences  as  if  they 
been  asked  to  make,  and  had  in  point  of  fact  made,! 
order  of  removal.     It  is  not  enough  to  ssy,  ai 
of  the  judges  have  said,  that  the  two  thingiaie 
substance  the  same.     It  is  not  enough  to  sty  ' 
either  directly  or  indirectly  the  result  most  be 
sauie.    The  court  must  come  to  the  concln«0B, 
order  to  bring  the  matter  within  the  statutocy 
hibition,  that  what  has  been  done  is  one  of  the 
which  the  Legislature  have  prohibited. 

Now,   I  uMd  not  repeat  what  has  been  aim 
said  by    my    noble  and   learned  friend   the  Li 
Chancellor,  but  in  the  present  case  it  appears  to 
that  in  construing,  as  one  must  do,  that  danie,  vl 
M  not  easy  of  construction,  the  50  ch  nection  of 
Licensing  Act  of  1872,  an  order  of  removal  ne?er 
contemplated  by  any  of  the  parties  to  this 
was  not  applied  for ;  it  was  not  intended  to  b«  i 
by  the  licensing  justices;    and  where  one 
what  they  have  done  it  amounts  to  the  case  of 
destruction    (at   least   it  was    said   to   amount 
destruction)  of  one  licence  and  the  continoanoi 
another.    That  is,  to  my  mind,  entirely  oppowd 
what  is  the  plain  meaning  of  the  Ktatate  in  aeiBg 
word  **  removal,"  which  means  that  a  licenoe  shall 
transplanted  from  one  set  of  premises  and  wrte  at  I 
privilege  and  protection  to  another  set  of  pr     '"^ 
it  may  be  to  another  set  of  premises  in  a 
licensing  district.     In  those  ctrcum^tauoes  I  do 
think  the  respondents  in  this  case  were  entitled  to  i 
remedy.    I  do  not  think  that  they  have  shown 
requiring  any  remedy,  and  therefore  I  think  it 
unnecessary  to  discuss  in  what  form  the  remedy  i 
to  have  been  granted  if  it  had  been  required. 

Lord  Magnaohten. — I  am  of  the  samA  0|)i]i]flB-«| 

Lord    Morris. — I    am    of     the    same 
In  this  caso  an  application  is  made  for  a  ceriiorari 
the  part  of  the  respondents  to  remove  into  the  Qa< 
Bench  Division   an  order  for  a  licence  of  2,  Al 
crombie-street,  in  order  to  have  it  quashed, 
licence  on  the  f  «cfl  of  it  is  a  perfectly  valid  '" 
because  it  is  a  1ic«>Tioe  granted  by  persons  ooi 
and  having  jurisdiction — ^it  is  a  licenoe  to  carry  oa^ 
the  house,  2  Abercrombie-street  the  husioees  of 
of  liquor  ifor  consumption  off  the  premises. 

Then  what  is  the  objection  to  that  lioeoce  which  I 
good  upon  the  face  of  it  P  It  is  said  that  althooghl 
is  a  licence  on  the  f ttce  of  it — a  grant  for  a  new  " 
— yet  it  am<»unts  to  an  order  for  a  removal.  S-i 
it  is  said  '*  in  substance,"  sometimes  it  is  saki  '*i 
eff>H)t,"  and  sometimes  it  is  said  '*  theoonsequeDOfli' 
the  same,*'  but  the  ar^^mnent  is  that  it  amoanti  to 
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order  for  a  removal  under  section  50  of  the  LioenBing 
Act.  Am  I  have  gaid,  on  the  f aoe  of  it  it  does  not  par- 
po^  to  be  anything  of  the  sort ;  it  purports  to  be  what 
it  is — a  grant  of  a  new  licence.  The  Act  of  1872  con- 
templates licences  being  obtained  and  granted  in 
three  sets  of  oiroomstances.  Bv  section  40  it  con- 
templates the  grant  of  renewals;  by  section  42  it 
contemplates  the  grant  of  new  licences ;  and  by  sec- 
tion 50  it  contemolates  the  g^rant  of  a  *'  removal "  of 
a  licence,  which  I  would  understand  from  the  use  of 
ike  words ''removal  of  the  licence  "to  refer  to  a 
licence  then  in  esse.  In  this  case  the  proceedings  have 
not  been  taken  merely  under  section  50.  The  appli- 
cant never  applied  for  a  removal — he  applied  for  a 
renewal — ^he  also  applied  for  the  grant  of  a  new 
licence  to  the  entire  of  No.  2,  Abercrombie-street. 
Why  is  he  to  be  held  as  having  applied  for  a  grant  of 
a  '*  removal"  when  he  did  not  do  it  P  As  a  matter 
of  fact  he  did  not  take  the  proceeding-*  for  that. 
lliere  are  three  different  applications  dmlt  with  by 
the  statute.  There  are  three  different  sets  of  notices 
to  be  given  by  the  statute;  there  are  three  different 
results  to  be  arrived  at  by  the  statute.  The  first  is 
renewal,  the  second  is  a  grant  of  a  ne^  licence,  and 
tiie  third  is  an  order  for  removal.  Why  is  it  to  be 
persevered  in  that  he  must  be  held  to  have  applied  for 
tiiat  which  he  did  not  apply  for  ?  Why  is  it  to  be  held 
as  against  the  magistrates  tiiat  they  mad^  an  order, 
which  they  did  not  meJce,  for  a  removal  under  section 
50  because,  forsooth,  the  consequences  may  be 
practically  the  s%me  if  that  proopeding  had  been 
taken  P  That  is  a  matter  for  legislation.  This  House, 
as  one  branch  only  of  the  Legislature,  is  not  entitled 
to  legislate.  If  it  is  suggested  that  this  protection  to 
brewers  and  their  houses  should  be  extended  to  the 
caee  of  renewals,  and  to  the  case  of  a  grant  of  new 
licences,  it  is  for  the  Legislature  to  say  so.  The 
Legislatare  have  confined  the  protection  to  the  case 
of  removal.  Suffice  it  to  say  that  this  is  not  a  case  of 
removal.  If  it  were  not  for  the  very  great  respect 
which  I  have  for  the  courts  that  have  decided 
the  opposite,  I  would  have  said  tiiat  it  was  a  very 
plain  case  indeed. 

Order  appealed  from  reversed  with  coats  here  and 
hdow. 

Solicitors  for  appellant,  W.  W.  Young  <&  Son, 

SoUoitor  for  respondents,  Wellington  Taylor. 


eouxt  Of  appeal* 

Appeal.  \ 

(A.  L.  Smith,  Collins,  [  March  25. 

and  Bomer,  L.JJ.)   ) 

HoDDiNOTT  V.  Newton,  Ghambebs,  &  Oo. 

(Limited),  (a.) 

Master  and  servant — Employers^  liability — Accidental 
injuries — Building — Building  exceeding  thirty  feet  in 
height — Building  being  constructed  or  repaired  by 
means  of  a  scaffolding  —  Alteration  of  building — 
Scaffolding  inside  building — Workmen's  Compensation 
Ad,  1897  (60  <fc  61  Vict.  c.  37),  s.  7,  sub-sections  1,  2. 

In  an  application  for  compensation  under  the  Work- 
men a  Compensation  Act,  1897,  it  appeared  thai  the 
employers  had  un^fertaken  to  strengthen  the  structure  of 
a  recently -huilt  stable  by  the  insertion  of  iron  stays,  the 
building  being  twenty -eight  feet  high  measured  to  the  top 

(a.)  Beported  by  F.  G.  RacKER,  Esq.,  Barrister- 

at-li^awr 


of  the  uprighi  walls,  and  thirty-six  feet  high  measured 
to  the  top  of  the  roof  and  thai  the  deceased  workman,  ai 
tJie  time  of  tJie  accident^  vxis  standvig  on  a  temporary 
structure  set  up  inside  the  building,  consisting  of  three 
planks  placed  on  two  trestles,  tJie  planks  being  eight  feei 
above  the  ground. 

Ileld,  that  the  stable  was  a  building  which  exceeded 
thirty  feet  in  height  within  the  meaning  of  section  7  of 
the  Act,  but  that  it  was  not  a  building  which  was  being 
either  constructed  or  repaired  by  means  of  a  scaffolding 
within  the  meaning  of  the  section. 

Appeal  from  a  decision  of  the  judge  of  the  Wands- 
worth County  Court  on  an  application  for  compensa- 
tion under  the  Workmen's  Compensation  Act,  1897, 
made  under  section  1,  sub-section  4,  of  the  Act  at  the 
hearing  of  an  action  under  the  Employers'  Liability 
Act.  1880. 

The  applicant  was  the  widow  of  a  workman  who 
had  died  in  consequence  of  accidental  injury  sustained 
by  him  in  the  course  of  his  employment.  The  em- 
ployers had  undertaken  to  strengthen  the  stmcture 
of  a  stable,  which  had  been  recently  built  for  the 
London  General  Omnibus  Co.  The  work  consisted 
of  inserting  some  iron  stajrs  to  fasten  together  the 
columns  and  girders  of  the  stable.  For  the  purpose 
of  this  work  a  temporary  structure  was  set  up  inside 
the  building,  consisting  of  three  planks  placed  on  two 
trestles,  the  planks  being  eight  feist  above  the  ground. 
At  the  time  of  the  accident  the  deceased  was  standing 
on  the  planks  engaged  in  assisting  to  raise  one  of  the 
iron  stays.  The  bmlding  was  twenty-eight  feet  high 
measured  to  the  top  of  the  upright  walls,  and  thirty- 
six  feet  high  measured  to  the  top  of  the  roof. 

The  county  court  judge  held  that  the  case  came 
within  section  7,  sub-section  1,  of  the  Workmen's 
Compensation  Act,  and  made  an  award  in  favour  of 
the  applicant. 

The  employers  appealed. 

E.  M.  Bray,  Q.C.,  and  G,  8 f>enoer  Bower,  for  the 
appeUants. — ^This  case  does  not  come  within  section  7, 
sub-section  1.  Firstly,  the  building  did  not  exceed 
thirty  feet  in  height.  Tna<i  much  as  nothing  was  being 
done  to  the  roof,  the  height  of  the  building  must  be 
measured,  as  in  section  5  of  the  London  Buuding  Act. 
1894,  from  tiie  ground  to  the  top  of  the  parapet,^  and 
so  measured  it  was  less  than  thirty  feet  in  height. 
Secondly,  the  building  was  not  "  being  constructed  or 
repaired  by  means  of  a  scaffolding."  The  appellants 
did  not  undertake  the  construction  or  the  repair  of 
this  building.  The  work  they  undertook  was  altera- 
tion work,  and  sub-section  1  does  not  indlude 
the  case  of  a  building  being  altered.  In  sub- 
section 2  ''undertakers"  are  defined  to  be,  in 
the  case  of  an  engineering  work,  **  the  person  under- 
taking the  construction,  alteration,  or  repair  "  ;  and, 
in  the  case  of  a  building,  "  the  persons  undertaking 
the  construction,  repair,  or  demolition."  The  Leg^- 
lature  has  advisedly  omitted  the  word  ''alteration" 
in  the  case  of  a  building.  Neither  was  there  any 
scaffolding  in  this  case.  A  temporary  arrangement 
of  planks  resting  on  trestles  inside  a  completed 
building  does  not  constitute  a  scaffolding.  What  the 
Act  contemplates  is  a  building  which  is  being  renaired 
at  a  height  of  thirty  feet  by  means  of  a  scuFdoing. 

Euegg,  Q.O.,  and  Moyses,  for  the  respondent. — ^Ihe 
building  was  being  constructed.  It  had  not  been 
properly  constructed  before,  and  the  insertion  of  the 
iron  stays  was  necessary  in  order  to  maintain  it  as  a 
building.  If  it  was  not  being  constructed,  it  was 
being  repaired.  And  the  wonc  was  being  done  by 
means  of  a  scaffolding.  All  the  witnesses  spoke  of 
the  planks  and  tresties  as  a  scaffolding.  There  may 
be  a  scaffolding  inside  a  building  as  well  as  outaidef 
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The  Aot  does  not  say  that  the  scaffolding  mast  be 
thirty  feet  high. 


A.  L.  Smith,  L.  J.— The  first  question  is,  whether, 
lor  the  purpose  of  satisfying  the  requirements  of 
section  7,  snb-section  1 ,  of  the  Workmen's  Compensa- 
tion Act,  the  height  of  a  bnilding  is  to  be  measured 
to  the  top  of  the  upright  waUs  or  to  the  top  of  the 
roof.  I  will  not  now  consider  the  proper  method  of 
measuring  underground  buildings.  As  to  this 
building,  it  is  shown  to  be  more  <£an  thirty  feet  in 
height  to  the  top  of  the  roof,  and,  that  being  so,  I 
think  the  applicant  has  made  out  that  it,  exceeds  thirty 
feet  in  height  within  the  meaning  of  tlus  Act. 

The  next  question  is  whether  this  building  was  being 
constructed  or  repaired  by  means  of  a  scaffolding. 
The  county  court  judge  found  as  a  fact  that  the 
arrangement  of  planks  and  trestles  constituted  a 
scaffolding.  Although  the  mere  fact  that  the 
witnesses  called  it  a  scaffolding  does  not  make  it  a 
scaffolding,  if  it  is  not  one  in  fact,  I  cannot  say  there 
was  no  evidence  to  support  the  finding  of  the  county 
court  judffe.  Speaking  for  myself,  I  think  it  is 
immaterial  whether  that  which  is  alleged  to  be  a 
scaffolding  is  inside  or  outside  a  building.  Neither 
do  I  think  that  the  scaffolding  itself  need  be  thirty 
feet  in  height.  The  Aot  does  not  say  so.  The  words 
of  the  sub-section  are,  •*  any  building  which  exceeds 
thirty  feet  in  height,  and  is  either  being  constructed 
or  repaired  by  means  of  a  scaffolding."  The  subr 
section  does  not  say  by  means  of  a  scaffolding  thirty 
feet  in  height. 

I  pass  on  to  the  question  whether,  assuming 
this  to  have  been  a  scaffolding,  the  deceased  man 
was  employed  by  the  undertokers  on  a  buUding 
which  was  being  either  constructed  or  repaired  by 
means  of  a  scaffolding.  "Undertakers"  are  defined 
in  sub- section  2,  and  are  stated  to  be,  in  the  case  of 
a  building,  the  persons  undertiJdng  the  construc- 
tion, repair,  or  demolition.  Here  the  building 
had  been  already  completed,  and  was  in  actual  use. 
After  it  was  completed,  something  which  was  not  in 
the  original  design  was  found  to  be  necessary  in  order 
to  strengthen  it,  and  the  employers  of  the  deceased, 
who  were  iroimiasters,  were  called  in  to  put  in  iron 
stays  for  that  purpose.  Were  these  ironmasters,  then, 
constructing  ^e  building  P  No ;  it  had  already  been 
constructed.  In  my  opinion  it  cannot  be  said  that 
this  was  employment  by  the  ironmasters  on  a  building 
which  was  then  being  constructed.  In  the  case  of  an 
engineering  work  undertakers  are  defined  to  be*'  the 
person  undertaking  the  construction,  alteration,  or 
repair  " ;  but  when  the  section  goes  on  to  deal  with 
the  case  of  a  building  the  word  ''alteration"  is  left 
out.  Then  was  this  a  case  of  repair  ?  Was  anything 
out  of  repair  P  No  ;  this  was  a  new  building,  which 
wanted  something  to  be  added  in  order  to  strengthen 
it.  That  was  not  repairing.  I  think  that  the  claim 
f  tiils  on  the  ground  that  tins  was  not  a  case  of  em- 
ploy m^t  on  a  building  which  was  being  constructed 
or  repaired.    The  appeal  must  therefore  be  allowed. 

Collins,  L.  J. — I  am  of  the  same  opinion.  I  think 
it  is  necessary  to  look  at  the  provisions  of  the  Act  as 
a  whole  to  see  what  the  Legislature  means.  The 
Act  applies  to  employment  by  the  undertakers  as 
therein  defined  on  any  ouilding  which  exceeds  thirty 
feet  in  height,  and  is  being  constructed  or  repaired  by 
means  of  a  scaffolding,  or  being  demolished.  I  think 
that  scaffolding  must  have  some  relation  to  the  height 
of  the  building.  It  must  be  interpreted  by  refereuce 
to  the  nature  of  the  work  for  which  the  Legislature  c  ju- 
templated  it  was  to  be  used— i.e.,  in  the  construction 
or  repair  of  a  building  exceeding  thir^  feet  in  height 
by  an  undertaker,  who  is  defined  to  be  the  pert  on 
undertaking  the  construction,  repair,  or  demolition 


This  definition  throws  some  light  upon  the  qiusiiaa 
what  sort  of  operation  the  Legi^ture  was  con- 
templating.     It    was    the  constructioB,  repair,  or 
demolition  of  a  building,  which  would  prima  facie 
suggest  the  building  as  a  whole.     And  the  operation 
to  which  scaffolding  was  contemplated  as  an  essentiil 
would  seem,  therefore,  to  be  primd  facie  the  wock 
of  constructing  or  repairing  such  a  building  u  a 
whole,  an  operation  to  which  a  scaff  jMing  is  esssatiaL 
It  is  not  necessary,  and  it  would  be  impossible,  to 
define  what  is  the  exact  legal  meaning  of  scaffolding 
as  used  in  this  connection,  nor  is  it  necessary  to  decide 
whether  something  short  of  construction  or  repsir  of 
a  building  over  thirty  feet  high  as  a  whole,  csnried  ost 
by   means  of   a    scaffolding   in*  the    full    seofle  d 
the    term,    such    as    might    be    used    for   doling 
with  a  budding  over  thirty  feet  high,  might  not  hi 
within  the  Act.     But  though  definition  is  difficult  or 
impossible,  it  is  possible  to  say  as  to  certain  cases  that 
they  fall  within  or  without  the  Act.     It  seems  to  ns 
that  the  present  case  cannot  be  brought  witiixn  ths 
Aot  without  straining  the  particular  words  at  tlii 
expense  of  the  general  intention.    It  is  impossiUe  to 
suppose  that  the  Legislature  fixed  thirty  feet  aa  aa 
arbitrary  line  having  no  relation  to  the  aotoal  liak 
provided  against,  so  that,  when  a  building  has  onoa 
reached  thirty  feet  high,  any  operation  whidi  can  ba 
called  construction  or  repair  of  any  part  of  the  boOd- 
ing  inside  or  out,  however  near  the  ground,  wbere  t^ 
workman  has  to  stand  on  an  arrangement  which  m%T 
be  termed  scaffolding  in  order  to  reach  it,  will  be  wiUua 
the  Act  and  give  him  a  remedy  if  he  falls.    Sock  aa 
interpretation  would  give  no  reasonable  ground  for  tba 
introduction  of  thirty  feet  at  all.     It  never  can  bafe 
been  meant  to  cover  the  case  of  a  man  emfdofed  to 
put  up  a  rod  to  hang  pictures  on  in  a  drawiog-rooo. 
though  he  supported  himself   on  a  platform,  whick 
could  be  called  a  scaffolding,  in  order  to  do  it.    It  ia 
obvious  that  the  height  of  the  house  could  have  no 
bearing  whatever  on  the  risk  of  such  an  operatioo. 
It  may  be  said  that  is  not  a  case  of  repair,  hat  no 
more  is  the  case  before  the  court.     Bat  the  aaas 
observation  would  apply  to  whitewashing  a  ceibsg. 
I  come  to  the  conclusion  that  the  case  does  not  oooe 
within  any  view  which  can  possibly  be  taken  of  tte 
intention  of  the  Legislature. 

BOMER,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants.  Ingle,  ffolmes,  Jt  StM, 

Solicitor  for  the  respondent,  C.  F,  Appletun- 
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Appeal. 

(A  L.  Smith,  Collins,  and 

Bomer,  L.J  J.) 

McNicHOLAS  v.  Dawson  &  Sons,  (a.) 

Master  and  servant — Liability  of  master /or  acddeais-' 
Accident  arising  oiU  of  and  in  the  rourse  of  tii 
employment  —  *  *  Factory  "  —  Factory  and  Wvrkfkf 
Act,  1895  (58  &  59  Vict.  c.  37),  s.  23— Fbrta^'i 
Compensation  Act,  1897  (60  &  61  Vid.  c  37).  «•  K^ 

A  workmaUy  who  was  employed  at  a  steanfi-engih^  »«* 
shed  temporarily  used  in  connection  with  the  o-nstrtdii^ 
of  a  building  close  to,  was  killed  by  an  accident  ir.4i^* 
employed.  In  proceedings  to  assess  com}f€nsatto»  «»i' 
the  Workmen's  Compensation  Acty  1897, 

Held,  that  the  shed  was  constituted  a  factory  by  sedis^ 
23,  sub-section  1  (b),  of  the  Factory  and  Worktop  Aett 

(a.)  Beportedby  W.  F.  Ba&bt,  Esq., 

Law. 
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1895,  for  tJie  purpose  of  applying  thereto  the  powers  of 
the  Act  uriih  reference  to  dangerous  ma>chines,  and  that 
therefore,  by  virtue  of  section  7,  sub-section  2,  of  the 
Workmen's  Compensaiion  Act,  1897,  the  engine  in  the 
shed  was  itself  a  factory;  and  that,  consequently,  the 
deceased  man  was  killed  while  employed  **  on  or  in  or 
about  a  factory"  within  the  meaning  of  section  7,  and 
the  employers  were  liable  to  pay  compensaiion. 

Appeal  from  the  decision  of  the  Bradford  County 
Court  judge  in  prooeedings  to  recover  compenBation 
voder  the  Workmen's  Compensation  Act,  1897. 

The  appellant  was  the  widow  of  a  deceased  work- 
mao  named  Patrick  McNioholas,  who  at  the  time  of 
the  accident  causing  his  death  was  a  workman  in  the 
employment  of  the  respondents,  Messrs.  Dawson  & 
Bou,  who  were  builders    engaged  at  the  time   in 
erecting  a  post-office.    McNicholas  was  employed  to 
look  after  a  steam  engine  in  an  engine  shed  and  a 
mortar-pan,  his  duty  being  to  fire  the  boiJer,  to  start 
the  engine  and  oil  it,  and  to  oil  and  feed  a  mortar- 
pan,  which  was  outside  the  engine  shed  in  the  open 
air.    The  engine  was  used  for  g^ndiug  mortar  for 
the  post-office,  from  which  it    was    distant    about 
twenty  yards.    Across  the  middle  of  the  engine  shed 
was  a  revolvmg  shaft  worked  by  the  engine  and 
placed  about  four  feet  from  the  ground.    The  engine 
ahed  had  a  full-sized  door  at  the  side  furthest  away 
from  the  mortar-pan,  and  there  was  a  small  door 
four  feet  high  at  the  side  of  the  shed  nearest  to  the 
mortar-pau.     This  small  door  was  sometimes  used  for 
ventilating  the  engine  shed,  and  it  opened  from  the 
inside,  and  the  man  working  at  the  engine  would 
hftTe  to  pass  under  the  shaft  to  go  to  this  door.    The 
deceased  man  had  been  forbidden  to  go  oat  of  the  shed 
by  this  small  door.    Upon  the  morning  of  the  6th  of 
August,    1898,  at  about    6.55    a.m.,  the    deceased 
man     called     to     an     outdoor     labourer     named 
Smith,    who    was    employed    at    the  mortar-pan, 
asking   him   if   he   was    ready,    and    upon    being 
answered  in  the  affirmative  he  started  the  eugine,  and 
about  two  minates  afterwards  Smith  heard  a  rattling 
noise,  and  upon  going  into  the  engine-shed  he  saw  the 
deceased  man,  who  died  shortly  afterwards,  caught  in 
the  shaft.     No  one  saw  how  the  accident  happened. 
It  was  the  duty  of  the  deceased  man,  after  having 
started  the  engine,  to  go  to  the  mortar-pan.     The 
evidence  showed  that  the  proper  way  to  the  mortar- 
pan  was  by  the  main  door.     The  oil-can  used  for 
oiling  the  engine  was  found  on  the  shelf  where  it  was 
kept  when  not  in  use,  thus  showing  that  the  accident 
did  not  happen  when  the  deceased  man  was  oiling 
the  engine.      Two    questions  were   raised.      First, 
whether  the  accident  arose  out  of  and  in  the  course 
of  the  employment,  within  section  1,  sub-section  1, 
of  the  Workmen's  Compensation  Act,   1897  ;    and, 
secondly,  whether  the  steam  engine  was  a  **  factory  " 
within  the  meaning  of  section  7  of  the  Act.     The 
county  oourt  judge  held  that  the  deceased  at  the 
time  of  his  death  was  employed  in  a  "  factory " ; 
that  the  deceased  had  not  been  guilty  of  serious  and 
wilful  misconduct ;  but  that  the  evidence  left  it  un- 
certain whether  the  accident  arose  **out  of"  the 
employment,  though  it  probably  arose  '*  in  the  course 
of  *'  the  employment,  and  that  the  onus  of  proof 
being  on  the  appellant,  judgment  must  be  entered 
for  the  respondents.    The  appellant  appealed.    The 
compensation,  if  any  was  payable,  was  agreed  at 
£180. 

By  section  1,  sub-section  1,  of  the  Workmen's 
Compensation  Act,  1897,  **if  in  any  employment  to 
which  this  Act  applies  personal  injury  by  accident 
arising  out  of  and  in  the  course  of  the  employment 
is  caused  to  a  workman,"  his  employer  shall  be  liable 
to  pay  oompensatioxu    By  section  7,  sub-section  1, 


*'  This  Act  shall  apply  only  to  employment  .  .  . 
on  or  in  or  about  a  railway,  factory,  •  .  •"  By 
sub-section  2,  *'*  factory'  has  the  same  meaning  as 
in  the  Factory  and  Workshop  Acts,  1878  to  1891, 
and  also  includes  any  dock,  wharf,  quay,  warehouse, 
machinery,  or  plant  to  which  any  provision  of  the 
Factory  Acts  is  applied  by  the  Factory  and  Workshop 
Act,  1895.  .  .  ."  By  section  23,  sub-section  1,  of 
the  Factory  and  Workshop  Act,  1895,  <*  The  follow- 
ing provisions — namely,  •  •  •  (▼.)  The  provisions  of 
this  Act  with  respect  to  the  power  to  make  orders  as 
to  dangerous  machines  shall  have  effeot  as  if  (a)  every 
dock,  wharf,  quay,  and  warehouse,  and,  so  far  as 
relates  to  the  process  of  loading  or  unloading  there- 
from or  thereto,  idl  machinery  and  plant  used  in  that 
process ;  and  (6)  any  premises  on  which  machinery 
worked  by  steam,  water,  or  other  mechanical  power 
is  temporarily  used  for  the  purpose  of  the  construc- 
tion of  a  building  or  any  structural  work  in  con- 
nection with  a  building,  were  included  in  the  word 
factory.     .     .     ." 

Macaskie  and  E.  W.  Perkins,  for  the  appellant.— 
The  accident  arose  out  of  and  in  the  course  of  the 
deceased  man's  employment.  It  took  place  when  he 
was  at  work,  at  the  place  where  he  was  at  work,  and 
by  the  machine  on  which  he  was  at  work.  The  facts 
and  probabilities  all  show  that  the  deceased  was  in 
the  course  of  his  employment  when  the  accident 
happened.  In  Smith  v.  Lancashire  and  Yorkshire 
Railway  Co.,  ante,  p.  146,  [1899]  1  Q.  B.  141,  the 
workman  was  killed  while  jumping  off  the  footboard 
of  a  train  in  motion  on  to  which  he  had  got  for  his 
own  pleasure  and  not  for  any  object  of  the  defend- 
ants ;  and  in  Lowe  v.  Pearson,  anie,  p.  193,  [1899] 
1 Q.  B.  261,  the  workman  was  injured  when  attempting 
to  clean  a  machine  with  which  he  had  nothing  to  do 
and  which  he  was  told  not  to  touch.  Those  oases, 
therefore,  are  quite  different  from  the  present.  Even 
supposing  the  deceased  man  in  the  present  case  had 
been  endeavouring,  contrary  to  his  orders,  to  go  to 
the  mortar-pan  by  passing  under  the  shaft  and  out 
of  the  small  door,  it  would  still  be  in  the  oourse  of 
his  employment,  as  it  was  his  duty  to  go  to  the  mortar- 
pan. 

Ruegg,  Q,C.,  and  A,  Powell,  for  the  respondents. ^> 
The  county  court  judge  was  right  when  he  held  that 
the  appellant  had  failed  to  prove  that  the  accident 
arose  out  of  and  in  the  course  of  the  employment.  The 
appellant  had  to  prove  this,  and  if  she  left  it  in  doubt 
she  failed.  If  the  deceased  was  attempting  to  go  out 
by  the  small  door,  he  was  doiug  that  which  he  was 
forbidden  to  do,  and  in  such  a  case  the  accident  could 
not  be  said  to  have  arisen  out  of  and  in  the  course  of 
the  employment.  The  whole  of  the  circumstances  were 
left  in  doubt,  aod  the  appellant  must  fail.  Secondly, 
there  was  no  **  employment "  within  the  Act.  This  is 
not  a  "  factory"  within  section  7  of  the  Act  of  1897. 
Sub-section  2  of  that  section  defines  ''factory" 
as  having  the  same  meaning  as  in  the  Factory 
and  Workshop  Acts,  1878  to  1891,  and  also 
includes  any  dock,  wharf,  quay,  warehouse,  machinery, 
or  plant  to  which  any  provision  X)f  the  Factory 
Acts  is  applied  by  the  Factory  and  Workshop  Act, 
1895.  It  is  admitted  that  this  shed  is  not  a  factonr 
within  the  Factory  Acts,  1878  to  1891.  To  make  it 
a  **  factory  "  it  must  come  within  the  second  part  of 
the  sub-section,  but  that  part  obviously  refers  to 
section  23,  sub-section  1  (a),  of  the  Factory  and 
Workshop  Act,  1895,  where  the  language  is  almost 
the  same,  and  not  to  sub-section  1  (6),  which  relates 
to  premises  containing  certain  machinery.  The 
material  words  in  the  definition  of  "factory'*  in 
section  7,  sub-section  2,  of  the  Act  of  1897  are 
**  machinery  or  plant,"  which  refer9  to  maohiaerjr  Of 
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plant  described  in  section  23,  snb-section  1  (a),  of  the 
Act  of  1895 — ^that  is,  machinery  or  plant  used  in 
the  process  of  loading  or  unloading  to  or  from 
a  wharf,  &c.  [BoMEB,  L. J.— Section  23  of  the  Factory 
and  Workshop  Act,  1895,  applies  certain  provisions  as 
to  dangerons  machines  as  if  (sub-section  1  (6) )  any 
premises  on  which  certain  machinery  was  were  in- 
cluded in  the  word  factory.  Does  not  section  7,  sub- 
section 2,  of  the  Act  of  1897  make  the  machinery  to 
which  those  provisions  are  applied  a  "factory"?] 
The  machinery  is  machinery  used  in  loading  or  un- 
loading to  or  from  a  wharf,  &c.  That  exhausts  the 
machinery  to  which  the  defijoition  applies.  Nor  was 
there  a  bmlding  beine  constructed  on  which  machinery 
was  being  used  within  the  latter  part  of  section  7, 
sub-section  1,  of  the  Act  of  1897.  The  shed  was  not 
beinff  constructed.  The  machinery  must  be  on  the 
buil£ng  whidi  is  being  constructed  :  Mdlor  v.  Tom- 
kimon,  ante,  p.  240,  [1899]  1  Q.  B.  374.  The  post- 
office  was  being  constructed,  but  the  machinery  was 
not  ''en"  it.  The  word  ''on"  means  something 
closer  than  "  about " :  Powell  v.  Browne  ante  p.  145, 
[1899]  1  Q.  B.  157.  These  temporary  sheds  were 
never  intended  to  be  included  in  the  section. 

A.  L.  Smith,  L.J. — In  this  case  the  appellant 
is  the  widow  of  a  deceased  workman.  The 
deceased  man  was  employed  by  the  defendants 
to  work  an  engine  which  was  used  for  grinding 
mortar  in  a  mortar-pan  dose  to  the  engine- 
house— the  mortar  being  used  in  the  erection  of 
a  post-office.  What  happened  on  the  day  in  ques- 
ti^  was  this :  The  deceased  man  went  in  the  morning 
to  start  the  engine,  and  his  duty,  after  having  done 
so,  was  to  go  to  the  mortar-pan.  The  deceased  called 
out  to  a  workman  named  Smith,  who  was  at  the 
mortar-pan,  and  asked  him  if  he  was  ready,  and  upon 
bdng  answered  in  the  affirmative  he  started  the 
engine,  and  in  two  minutes  afterwards  he  was  found 
caught  in  the  shaft,  and  shortly  afterwards  he  died. 
It  is  said  that  there  was  no  evidence  that  the  death 
was  caused  by  an  accident  arising  out  of  and  in  the 
course  of  the  employment.  In  my  opinion,  anyone 
would  say  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment,  because  he  started 
the  engine,  as  it  was  his  duty  to  do,  and  in  two 
minutes  afterwards  he  was  found  caught  in  the 
shaft.  The  county  court  judge  said  that  it  was 
consistent  with  the  evidence  that  the  deceased  man 
might  have  been  attempting  to  go  out  of  the  small 
door  which  he  was  forbidden  to  do,  and,  therefore, 
it  was  not  proved  that  the  accident  arose  out  of  the 
employment.  I  cannot  agree  with  that  view.  That 
proposition  comes  to  this,  that  when  a  workman  goes 
by  a  wrong  way  from  one  part  of  his  work  to  another, 
and  is  injured  while  doing  so,  the  injury  would  not 
arise  out  of  and  in  the  course  of  his  employment.  The 
learned  judge  felt  himself  pressed  by  the  decision  in 
Smith  V.  Lancashire  and  Yorkshire  Eailioay  Co.  In 
that  case  the  deceased  man  was  collecting  tickets  from 
a  train,  and  after  havins  finished  doing  so  he  jumped 
on  to  liie  footboard  of  the  train  when  it  was  in  motion, 
and  in  getting  off  he  was  killed.  The  judge  there 
found  that  "  the  deceased  was  not  actually  engaged 
in  any  act  of  service  at  the  time  of  the  accident,  and 
did  not  get  on  the  footboard  for  any  object  of  his 
employers,  but  for  his  own  pleasure."  That  was  a 
flnHing  of  fact  witb  which  this  court  had  to  deal. 
Upon  that  finding  we  held  that  the  accident  did 
not  arise  out  of  the  employment  We  could 
have  come  to  no  other  conclusion  in  face  of  that 
finding.  In  the  present  case,  assuming  the  facts  most 
hostilely  to  the  appellant,  assuming  thcit  the  deceased 
man  was  on  his  way  out  of  the  small  door,  which  J 
ir^i  »  wrong  way  for  him  to  go  out  by,  and  that  \ 


he  acted  rashly  and  negligently,  that  would  noC 
absolve  the  employer  unless  the  workman  was  guilty  ol 
serious  and  wilful  misconduct.  The  judge  here  hai 
negatived  serious  and  wilful  misconduct.  Therein, 
putting  the  case  most  favourably  for  the  employeBs, 
the  accident  arose  out  of  and  in  the  ooune  of  Ite 
employment. 

I  come  now  to  the  second  point,  which  is  an 
important  one,  and  I  agree  with  the  decision  of  the 
judge  upon  this.  It  is  said  that  the  employment  ia 
which  the  deceased  man  was  engaged  was  not  aa 
employment  within  the  Act  of  1897.  Section  7,  snb- 
section  1,  defines  the  employments  to  which  the  Act 
applies,  &nd  the  word  "factory"  is  the  material 
word  in  that  definition.  It  is  said  that  the  employ- 
in  this  case  was  not  in  a  "factory"  within  the 
meaning  of  that  word.  Now,  "  factory  "  is  defined 
in  sub-section  2  as  having  tiie  same  meaning  as  is 
the  Factory  and  Workshop  Acts,  1878  to  1891, 
and  also  as  including  any  dock,  wharf,  quay, 
warehouse,  machinery,  or  plant  to  which  any 
provision  of  the  Factory  Acts  is  applied  by 
the  Factory  and  Workshop  Act,  1895.  Beading 
only  that  part  of  the  definition  which  is  material  to 
the  present  case,  it  runs  thus:  Factory  inolades 
any  machinery  to  which  any  provision  of  the  Factory 
Acts  is  apphed  by  the  Factory  and  Workshop  Aot, 
1895.  Turning  now  to  the  Act  of  1895,  sectioa  :b3 
of  that  Act  provides,  by  sub-section  1,  that»  amongst 
other  things,  the  provisions  of  the  Aot  with  respeot  to 
the  power  to  make  orders  as  to  dangerous  machiiws 
shall  have  effect  as  if  "(a)  every  dock,  wharf,  quay, 
and  warehouse,  and,  so  far  as  relates  to  the  proesH 
of  loading  or  unloading  therefrom  or  thereto,  ail 
machinery  and  plant  used  in  that  process;  and  (ft) 
any  premises  on  which  machinery  worked  by  stsam, 
water,  or  other  mechanical  power  is  temporamy  used 
for  the  purpose  of  the  construction  of  a  building  or 
anyjstructural  work  in  connection  with  a  building " 
were  included  in  the  word  factory.  It  seems  to  ms 
that  the  Act  treats  the  things  mentioned  in  daosM 
(a)  and  (&)  as  included  in  the  word  "  factory,"  to 
which  the  provisions  of  the  Act  with  respect  t3  tiks 
power  to  make  orders  as  to  dangerous  muchines  sis 
to  apply.  Turning  back  again  to  sectioii  7.  sub- 
section 2,  of  the  Act  of  1897,  "  ^tory "  is  defined 
as  including  any  machinery  to  which  any  prorinon 
of  the  Factory  Acts  is  applied  by  the  Factory  sad 
Workshop  Act,  1895.  Why  does  not  that  apply  to 
the  machinery  mentioned  in  scsction  23,  sub-sectiaa 
1  (a)  and  (6).  of  the  Act  of  1895  ? 

Supposing  a  machine  described  in  danse  {b)  were 
defective,  would  not  justices  have  power  to  deal  with 
that  machine  and  to  make  an  order  in  regard  to  it  ? 
To  my  mind  they  dearly  could  under  section  4  of  the 
Act  of  1895.  Therefore  I  think  that  the  manhiawy 
in  clauses  (a)  and  (6)  is  brought  within  the  Act  « 
1897  as  a  '*  factory,''  and  the  shed  in  this  case  coomb 
within  daase  (6)  as  being  "premises  on  ^ncb 
machinery  worked  by  steam,  water,  or  other 
mechanical  power  is  temporarily  used  for  the  paiposa 
of  the  construction  of  a  building  or  any  stmetuial 
work  in  connection  with  a  building."  Therefore  thii 
engine,  which  was  worked  by  steam,  and  whioh  wis 
temporarily  used  for  the  purpose  of  grinding  morttr 
for  the  purpose  of  structural  work  in  connection  witk 
a  building,  was  machinery  to  which  the  provisioni  ol 
the  Factory  and  Workshop  Aot,  1895,  with  respect  to 
the  power  to  make  orders  as  to  dangerous  marhinw 
applied,  and  was  consequently  itself  a  "  factory" 
within  the  meaning  of  section  7  of  the  Aot  of  1S97. 
Upon  this  point,  thcorefore,  I  agree  with  the  learned 
county  court  judge,  though  as  we  differ  from  him  os 
the  other  point  the  appeal  will  be  allowed. 

Ck)LLiii8,  L.J.— I  am  of  the  same  opinion.    &• 
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eridenoe  showed  that  the  deceased  man's  dafcy  was  to 
fire  the  boQer  of  the  engine,  to  start  the  engine,  to 
oQ  it,  possibly  to  open  the  small  door  for  ventilating 
poiposes,  and  then  to  go  out  to  the  mortar-pan.  The 
endencd  showed  that  on  tiie  morning  in  question  he 
lUrted  the  engine,  and  about  tvro  minutes  after- 
wards he  was  found  involved  in  the  machinery.  The 
question  is,  Do  these  facts  amount  to  evidence  that 
the  accident  arose  out  of  and  in  the  course  of  the 
deceased  man's  employment  ?  I  agree  that  the  onus 
of  proving  that  lies  upon  the  applicant.  The  ques- 
tiou  comes  to  this.  Was  there  evioenoe  to  go  to  a  jury 
that  the  accident  arose  out  of  and  in  the  course  of 
the  employment,  because,  as  it  seems  to  me,  the 
ooonty  court  judge  did  not  decide  upon  the  evidence, 
bat  said  that  there  was  no  evidence  fit  to  leave  to  a 
jury  that  the  accident  so  arose.  In  my  opinion  there 
was  evidence.  The  highest  that  the  case  can  be  put 
against  the  deceased  man  is  that  he  was  going  out  of 
the  shed  after  having  started  the  engine  by  a 
dangerous  way  under  the  shaft.  But  it  is  plain  that  it 
was  just  as  much  part  of  his  duty  to  go  out  of  the  shed 
as  to  go  into  it,  and  he  was  acting  in  the  course  of  his 
smplovment  in  doing  either.  It  must  be  remembered 
that  ue  right  of  a  workman  to  compensation  under 
the  Act  of  1897  does  not  depend  upon  his  proving 
negligence  in  the  employer  or  in  anyone  for  whose 
act  the  employer  is  responsible ;  nor  is  it  any  answer 
to  a  daim  for  couLpensation  to  prove  that  the  work- 
man has  himself  been  guilty  of  negligence.  If  a 
workman  shows  that  the  accident  arose  out  of  and 
in  the  course  of  an  employment  within  the  Act,  then 
the  employer,  to  escai>e  liability  to  pay  compensation, 
most  snow  tiiat  the  injury  was  attributame  to  the 
wrious  and  wilful  misconduct  of  the  workman. 
K^ligenoe,  therefore,  is  out  of  place  in  this  considera- 
tion, and  ^e  applicant  will  recover  if  he  can  show 
that  the  accident  arose  out  of  and  in  the  course  of 
the  woi^man's  employment,  even  though  the  work- 
man may  have  been  guilty  of  negligence.  I  do  not 
wish  to  say  that  there  may  not  be  such  a  neffUgent 
sot  causing  the  accident  so  entirely  outside  the 
employment  that  it  could  not  be  said  that  the 
aoddoit  arose  out  of  and  in  the  course  of  the  employ- 
ment at  alL  But  here  the  accident  arose  out  of  and 
in  the  course  of  the  employment,  and  if  the  deceased 
man  was  nesligent  at  all,  the  negligence  occurred  in 
the  course  ox  tne  employment,  and  can  be  no  answer 
to  the  daim. 

I  sow  come  to  the  second  point.  Section  7,  sub- 
section 1,  specifies  the  emplcmnents  to  which  the  Act 
toagiieB,  There  was  no  scaffolding  used  here,  and  I 
doonld  have  some  difficulty  in  bringing  this  case 
within  the  words  "  any  building  ...  on  whicdi 
machinery  driven  by  steam,  water,  or  other 
medianical  power  is  beinff  used  for  the  purpose  of 
the  construction"  thereof  It  is  not  necessary  to 
dsdde  that  question,  because  I  have  come  to  the 
condnsion  that  the  case  is  covered  by  another  part  of 
the  sab-section.  By  the  sub-section  the  Act  is  to 
^Pply  to  employment  on,  in,  or  about  a  **  factory." 
Ae  question  is  whether  liiis  machine  in  this  shed  is  a 
"  factory  "  within  the  meaning  of  section  7.  That 
leads  us  to  examine  this  very  extraordinary  method 
of  lq;ialation.  Section  7,  sub-section  2,  provides 
that  "  *  Facto^ '  has  the  same  meaning  as  in  the 
Fsciory  and  Workshop  Acts,  1878  to  1891  "—it  is 
sdmitted  that  that  pi^  of  the  definition  does  not 
apply— « and  also  indudes  any  dock,  wharf,  quay, 
warehouse,  machinery,  or  plant  to  which  any  provi- 
non  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895,"  &c.  That  brings 
me  to  section  23  of  tiie  Factory  and  Workshop  Act, 
189d.  That  section  applies  to  certain  subject-matters 
Mne  of  the  protisions  of  the  Factory  Acts,  induding 


the  provisions  of  the  Act  of  1895  with  respect  to  the 
power  to  make  orders  as  to  dangerous  machines.^  The 
prindple  is  that  it  treats  certain  things  as  factories  for 
certain  purposes,  among  other  things,  machinery  used 
for  loading  or  unloading  to  or  from  a  dock,  &c.,  is  to 
be  induded  in  the  word  factory,  and  clause  {b) 
includes  in  the  word  factory  something  dse,  which  is 
not  machinery  alone  —  namdy,  premises  on  which 
machinery  is  temporarily  used  for  a  particular 
purpose.  At  first  sight  I  was  inclined  to  think  that 
the  premises  must  be  constituted  a  factory  within  the 
Act  of  1897,  before  the  provisions  of  that  Act  can  be 
applied  to  them.  But  as  has  been  pointed  out  by 
Romer,  L.J.,  though  clause  (6)  does  not  constitute 
the  machinery  on  the  premises  there  specified  a 
factory,  it  is  an  enactment  applying  the  provisions  of 
the  Act  as  to  dangerous  machines  to  the  machinery 
therein,  as  if  the  premises  containing  the  machinery 
were  themsdves  a  factory.  That  explains  why  one 
must  first  get  the  factory  before  considering  the 
machinery.  That  legidation  leads  to  this  result.  By 
section  7,  sub-section  2,  of  the  Act  of  1897,  the  word 
''  factory "  indudes  any  machinery  to  which  any 
provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895.  In  the  Act  of 
1895  I  find  an  enactment  that  premises  on  which 
certain  machinery  is  are  included  in  the  word 
factory  for  the  purpose  of  applying  certain  provisions 
of  the  Act  to  the  machinery.  To  that  machinery, 
therefore,  certain  provisions  of  the  Act  of  1895  are 
applied,  and  therefore  the  machinery  itself  becomes  a 
** factory"  within  the  definition  of  that  word  in 
section  7  of  the  Act  of  1897.  We  have,  therefore, 
a  factory  within  a  factory.  By  this  indireot  Iwsla- 
tion  this  machinery  in  this  shed,  which  is  induoed  in 
the  word  factory  for  certain  purposes,  is  itself  a 
factory.  The  deceased  man,  therefore,  was  at  the 
time  when  he  met  the  accident  employed  on  or  in  or 
about  a  factory  within  the  meaning  of  section  7  of  the 
Act  of  1897. 

BoMEB,  L.J. — I  am  of  the  same  opinion.  Part  of 
the  deceased  man's  duty  was  to  attend  to  the  engine, 
and  probably  it  was  his  duty  to  dean  it.  I  infer  from 
the  circumstances  of  this  case  that  in  going  under  the 
shaft  the  deceased  man  was  acting  in  the  course  of  his 
employment.  Olearly  it  would  be  so  if  he  went  there 
to  dean  the  engine.  I  think  it  would  be  so  if  he 
was  on  his  way  towards  the  small  door,  though 
he  was  told  not  to  go  out  by  that  door,  inasmuch 
as  it  was  his  duty  to  go  to  the  mortar-pan. 
In  doing  so  he  was  certainly  not  acting  for  his  own 
pleasure.  I  have  therefore  come  to  the  condusion 
that  the  aoddent  arose  out  of  and  in  the  course  of  the 
en^loyment. 

Upon  the  second  point  I  will  only  add  a  few  words. 
Section  7,  sub-section  1,  of  the  Act  of  1897  indudes 
within  the  Act  employment  on  or  in  or  about  a 
"  factory."  Turning  to  the  definition  of  a  factory  in 
sub-section  2  I  find  that  it  includes  machinery  to 
which  any  provision  of  the  Factory  Acts  is  applied  by 
the  Factory  and  Workshop  Act,  1895.  Taming  to 
the  Act  of  1895,  I  find  that  premises  on  which 
machinery  worked  by  steam,  water,  or  otiier  mechanical 
power  is  temporarily  used  in  connection  with  a 
building  are  induded  for  somej>urpose8  in  the  word 
factory.  This  engine  shed  was  under  tiiat  provision 
constituted  a  factory  because  it  was  being  temporarily 
used  for  the  purpose  of  the  construction  of  a  buildiug, 
seeing  that  its  prindpal  if  not  sole  existence  was  foi* 
the  purpose  ox  making  mortar  for  the  constructiou 
of  the  building.  If  that  is  so,  the  shed  is  a  factory 
for  the  purpose  of  the  appUcation  of  some  of  the 
provisions  of  the  Factory  Acts,  and  it  follows  thiit 
sthe  machinery  in  it  was  machinery  to  which  'h« 
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provisions  of  the  Act  of  1895  with  respect  to  the 
X>ower  to  make  orders  as  to  dangerous  machines 
applied.  The  chain  is  complete,  and  the  result  is  that 
this  engine  was  a  "factory"  within  section  7  of  the 
Act  of  1897. 

Appeal  allowed,  and  Judgment  entered  for  the  appellant 
for  £180,  the  agreed  amount  of  compensaiion. 

Solicitor  for  the  appelUnt,  F.  Ilatton,  for  Fox  & 
Crahtree,  Bradford. 

Solicitors  for  the  respondents,  W*  Hard  <k  Son»  • 


Appeal.  \ 

(A.  L.  Smith,  Collins,  and  |  March  25. 

Bomer,  L.JJ.)  ) 

Bees  v.  Thomas,  (a.) 

Master  and  servant — Employers'  liability — Accidental 
injuries — Accident  arising  out  of  and  in  the  course  of 
the  employment — Workmen's  Compensation  Act,  1897 
(60  «fc  61  Vict.  c.  37),  s.  1,  subsection  1. 

In  an  arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  appeared  that  the  workman,  who  was  a 
fireman  employed  in  a  mine,  while  in  the  course  of  his 
employment  saw  a  horse  belonging  to  his  employer  running 
away,  and  tried  to  stop  it,  and  in  so  doing  wets  knocked 
over  and  killed. 

Held,  tlhot  this  was  a  case  of  a  servant,  while  in  his 
master's  employ,  doing  upon  an  emergency  something 
outside  the  scope  of  tvhat  he  was  employed  to  do  in  the 
interests  of  his  master,  and  as  such  was  within  section  1, 
sub'Section  1,  of  the  Workmen's  Compensation  Act. 

Appeal  from  an  award  of  the  judge  of  the  Bridgend 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

The  applicant  was  the  widow  of  the  injured  work- 
man, who  was  a  fireman  in  the  employment  of  a 
mine-owner.  One  of  his  duties  was  from  time  to 
time  to  examine  the  mine  and  report  as  to  its 
condition.  On  the  day  of  the  accident  he  had 
examined  the  mine  and  found  it  to  be  in  a  proper 
state,  and  it  was  then  his  duty  to  go  to  an  office, 
which  was  half-a-mile  distant  from  the  pit's  mouth, 
and  there  make  a  report  in  writing.  Some  trucks 
loaded  with  ashes  were  just  about  to  start  from  the 
pit's  mouth  along  a  tramway  in  the  direction  of  the 
office.  The  workman,  contrary  to  one  of  the  rules  of 
the  mine,  got  upon  one  of  the  trucks  for  the  sake  of 
a  ride  towards  bis  destination.  During  the  journey 
the  horse  which  was  drawing  the  trucks  took  fright 
and  bolted.  The  workman  jumped  off  the  truck,  and 
tried  to  stop  the  horse,  and  in  so  doing  he  was  run 
over  and  killed. 

The  county  court  judge  found  that  the  accident 
was  not  attributable  to  any  serious  and  wilful  mis- 
conduct on  the  part  of  the  workman  within  section  1, 
sub-section  2  (c),  of  the  Workmen's  Compensation 
Act,  and  held  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  of  the  workman 
within  sub-section  1,  and  he  made  an  award  in 
favour  of  the  applicant. 

The  employer  appealed. 

Hit^gg*  Q'C,,  and  Sankey,  for  the  appellant. — ^The 
accident  did  not  arise  out  of  and  in  the  course  of  the 
employment  of  the  deceased.  He  saw  a  horse 
belonging  to  his  master  running  away,  and  he  very 
properly  tried  to  stop  it ;  but  he  could  not  do  so  at 
his  master's  expense,  for  he  was  not  under  any  legal 


(a.)  Beported  by  F.  G.  BucssB,  Esq.,  Barrister* 


obligation  to  try  to  stop  it.  The  risk  he  incurred 
not  a  risk  arislDg  out  of  his  employment  He  acted 
as  a  mere  volunteer.  The  applicant  is  boond  to  show 
that  the  accident  arose  out  of  work  which,  as  between 
himself  and  his  master,  he  has  been  engaged  to 
perform  and  has  contracted  to  perform. 

They  cited  Lowe  ▼.  Pearton,  ante,  p.  193,  [l^] 
1  Q.  B.  261.  [A.  L.  Smith,  L.J..  r«fefT.«4  to 
McNicholoB  ▼.  Dawson,  ante,  p.  500,  [1899]  1  Q.  B. 
773.] 

G.  A,  Cripps,  Q*C.,  and  W.  D.  Benson,  fat  tbe 
respondent,  were  not  called  upon  to  argue. 

A.  L.  Smith,  L.  J. — ^The  deceased  was  a  fireman  in 
a  pit.  On  the  day  of  the  acddent  he  had  to  taks  a 
report  from  the  pit's  mouth  to  the  office  of  his  master. 
He  got  on  to  a  txuck  which  was  going  along  a  tram- 
way, which  he  had  no  right  to  do  by  the  rules  of  tike 
colliery ;  but  the  county  court  judge  has  foimd  that 
in  so  doing  he  was  not  guilty  of  serious  and  wilfol 
misconduct.  While  he  was  riding  on  the  truck  tht 
horse  ran  away.  He  jumped  off  and  tried  to  stop 
the  horse,  but  he  did  not  succeed,  and  he  vas 
killed.  Did  the  injury  arise  out  of  and  in  the  ooans 
of  his  employment?  I  am  of  opinion  that  it  £d. 
He  was  clearly  in  the  course  of  his  employment  in 
taking  his  report  to  his  master's  office.  It  is  sud. 
however,  that  the  injury  did  not  arise  out  of  the 
employment,  because  in  trying  to  stop  the  ronawsf 
horse  he  was  doing  a  voluntary  act  which  be  wn 
under  no  legal  obligation  towards  his  master  to  do. 
I  think  this  was  a  case  of  an  emergency.  The  point 
was  touched  on  in  ZA)we  v.  Pearson*  In  that  case  ths 
claim  to  compensation  was  made  by  a  boy,  who  was 
employed  in  the  mere  manual  labour  of  making  hsili 
of  clay  and  handing  them  to  a  woman  who  wis 
working  at  a  machine.  He  was  expressly  forbiddsn 
to  touch  the  machinery,  but  he  meddled  witii  it  and 
was  injured.  We  held  that  that  case  was  not  wtthii 
the  Act,  but  I  said  this :  *'  I  wish  to  emphasise  what 
the  appellant's  counsel  said  aboiit  this  case  not  being 
one  of  an  emergency.  It  is  not  the  case  of  a  servant, 
while  in  his  master*s  employ,  doing  upon  sa 
emergency  something  outside  the  scope  of  what  he 
was  employed  to  do  in  the  interests  of  his  master. 
I  reserve  the  question  what  our  decision  in  such  a 
case  ought  to  be  till  it  arises."  The  question  has 
arisen  now,  and,  in  my  opinion,  this  case  is  within  tbe 
Act. 

Collins  and  Bomer,  L.  JJ.,  concnired. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Bdl,  Brodrick^  Jh  Oragt 
for  T,  J.  Hughes,  Bridgend. 

Solicitors  for  the  respondent,   BiddeU,    Vaian  ^ 
Smith,  for  WaUer  Morgan,  Bruce,  A  Co,,  Pontypcidd. 


il.  ^  •) 
I,  C!ollins,  > 
,  L.JJ.)     ) 
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Wood  v.  Walsh  &  Soirs.  (a.) 

Master  and  servant --Employers'  liahilify — Aceideutd 
injuries — Employment — Building  being  "  repairrH  kf 
means  of  a  scaffolding  " — Painting  outside  of  hmm 
by  means  of  ladders — Workmen's  Compensatio*  Ad, 
1897  (60  &  61  Vict.  c.  37),  s,  7,  sub-section  1. 

By  section  7,  sub-'section  1,  of  the  Workmen  s  Com^ 
pensaiion  Act,  1897,  the  Act  is  to  apply  to  emplogmad 

(a.)  Beported  by  W.  F.  Babet,  Bsq.,  Bamstv^ 

at-Law* 
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o»,  III,  vr  abotU  any  building  exceed  ivg  thirty  feet  in  ft  tight 
which  U  either  heing  "  amstruded  or  repaired  by  means 
of  a  scaffolding,** 

Htid,  that  painting  the  outside  of  a  building  by  meatis 
of  ladders t  including  the  preparation  of  the  surface  for 
painting,  is  not  **  repairing  "  the  building  by  means  of 
a  **  tcaffolding"  within  the  meaning  of  section  7,  sub' 
tedion  I,  of  the  Act, 

Appeal  from  the  deoision  of  the  Leeds  Oonnty 
Court  judge  upon  a  case  stated  by  an  arbitrator  ap- 
pointed to  settle  a  daim  for  compensation  under  the 
Workmen's  Compensation  Act,  1897. 

The  claimant,  the  respondent,  was  the  widow  of  a 
deceased  workman  who,  at  the  time  of  the  accident, 
was  in  the  employment  of  the  appellants,  who  were 
painters  and  decorators.      The  deceased    man    was 
employed  with  several  other  workmen  in  preparing  the 
oatside  of  a  house,  over  thirty  feet  in  height,  for  paint- 
ing by  removing  the  dirt  and  blisters,  and  making  good 
the  woodwork  with   putty  and  the  stonework  with 
hall-plaster  or  cement,  and  aftewards  in  painting  the 
nrfaoe.     Nothing  was  being  done  to  the  building 
except    preparation    for    painting   and   the  actuiu 
painting.    There  were  five  or  six  ladders  on  the  job. 
On  one  of  the  ladders  a  plank  was  fixed  with  one  end 
resting  on  a  window-sill  of  the   building  and  the 
other  end  upon  a  rung  of  the  ladder  and  tied  to  the 
ladder,  and  one  of  the  workmen  used  this  plank  to 
stand  upon  when  at  work.    The  deceased  man  did 
not  stand  upon  this  plank.    The  deceased  man  was 
standing  upon  a  rung  of  one  of  the  ladders,  33  feet 
long,  which  was    resting  against  the  wall,  and  was 
engaged     in    painting    and     puttying,     when    the 
rung   broke,    and    he    fell    down   and    was  killed. 
The  compensation,  if  any,  was  agreed  at  £257  Hs. 
The  arbitrator  held  that  the  deceased  man  was  not 
employed    on,  in,   or  about  a  building  whi(^  was 
"  either  being  oonstructed  or  repaired  by  means  of  a 
•cafEblding  "  within  the  meaning  of  section  7,  sub- 
section 1  of  the  Workmen's  Ck>mpen8ation  Act,  1897, 
the  painting  not  being  repairs,  and  neither  the  ladders 
alone  nor  the  arrangement  of  ladder  and  plank  con- 
stitating  a  scafEolding  within  the  meaning  of  the  Act. 
He  accordingly  made  his  award  in  favour  of  the 
tmpiojers  8m>jeot  to  two  questions  of  law  which  he 
fulrndtted  for  the  decision  of  the  county  court  judge : 
(1)  Whether  the  building  was  being  **  repaired  **  with- 
in the  meaning  of  the  Act,  and  (2)  if  so,  whether  it 
was  being  repaired  by  means  of  a  "  soaflEolding  "  with- 
in the  meaning  of  the  Act. 

The  county  court  judge  reversed  the  decision  of 
the  arbitrator  upon  both  points,  and  made  his  award 
in  favour  of  the  claimant  for  £237  178. 

The  employers  appealed. 

C.  A.  BusseU,  Q.C.,  and  Clarke  Hall,  for  the 
sppeOants. — Ordinary  painting  is  not  repairing 
within  the  meaning  of  section  7,  sub-section  1,  of  the 
Act  of  1897.  The  words  of  that  sub-section  are 
"repaired  by  means  of  a  scaffolding.''  That  shews 
that  the  kind  of  repairs  intended  are  repairs  of  a 
itructnral  character,  and  not  repairs  of  a  merely 
decorative  character.  The  words  ''constructed  or 
r^Mdred  by  means  of  a  scaffolding "  occur  in  the 
idiedule  to  the  Notice  of  Accidents  Act,  1894  (57  & 
58  Yict.  c.  28),  and  in  the  Factory  and  Work- 
ikop  Act,  1895  (58  &  59  Vict.  c.  37),  s. 
28,  Bul>*8ection  2  (a).  Secondly,  the  ladders 
vers  clearly  not  "scaffolding"  within  the  mean- 
ing of  the  Act.  Kor  was  the  arrangement 
rf  ladder  and  plank  a  "scaffoldiog"  :  see  1 
^ker's  Glossary  of  Architecture,  ** scaffold";  Cen- 
tury Dictionary,  **  scaffolding."  In  so  far  as  these  are 
BueataoDK  or  fact,  thn  arbitrator  has  fouud  as  a  fact 
that  neither  the   ladders  nor  the  arrangement  of 


ladder  and  plank  constituted  a  "  scaffolding."  Even 
if  the  arrangement  of  ladder  and  plank  was  a 
"  SGttffolding,*'  the  mere  fact  that  one  small  part  of 
the  building  was  being  repairpd  by  means  of  what 
might  be  called  a  scaffolding  did  not  show  that  the 
building  was  being  repaired  by  means  of  a  scaffolding. 
The  decision  of  the  county  court  judge  was  there- 
fore wrong. 

Bobert  Wallace,  Q,C,,  and  Horace  Marshall,  for  the 
respondent. — **  Bepair  "  within  the  meaning  of  this 
Act  means  the  restoration  of  a  house  to  a  condition 
fit  for  use  and  occupation.  Here  the  painting  was 
not  of  a  mere  decorative  character.  The  woodwork 
and  stonework  were  being  repaired,  and  the  building 
was  being  restored  to  its  proper  condition.  This  work 
was  necessary  to  prevent  the  woodwork  from  decaying, 
and  would  be  required  under  a  covenant  in  a  lease  to 
repair  and  keep  in  repair.  Secondly,  the  ladders  were 
a  *'  scaffolding"  within  the  meaning  of  this  Act.  A 
scaffolding  means  anything  used  outside  a  building 
for  the  purpose  of  construction  or  repair.  The  word 
is  used  in  its  popular  and  not  in  its  technical  sense. 
If  the  thing  is  necessary  and  suitable  for  the  purpose 
it  is  a  scaffolding.  Section  23,  sub-section  2  (a).  deaU 
with  dangerous  employments,  and  it  id  immaterial  in 
this  connection  whether  ladders  are  used  or  (%  regular 
scaffolding.  If,  however,  the  ladders  are  not  a 
scaffolding,  the  arrangement  of  ladder  and  plank  was. 
A  painter's  boat  would  be  a  scaffolding  within  the 
meaning  of  this  Act.  The  learned  judge  was  there- 
fore right. 

A.  L.  Smith,  L.J.— An  argument  has  been  fre- 
quently used  in  these  cases  that  if  we  do  not  give  a 
certain  interpretation  to  the  Act  the  effect  will  be 
to  shut  out  a  number  of  workmen  from  its  benefits. 
That  may  or  may  not  be  so.  All  we  have  to  do  is  to 
construe  the  Act  according  to  the  language  used  in  it. 
But  this  I  may  say,  that  the  Act  on  its  face  does  not 
intend  to  include  all  workmen  in  its  scope.  Only 
certain  workmen  are  brought  within  its  scope,  and 
the  rest  are  left  outside.  What  we  have  to  consider 
is,  whether  the  present  case  comes  within  the  Act. 
The  deceased  man  was  employed  in  painting  the  out- 
ride of  a  house,  and  the  work  of  painting  was  being 
done  by  means  of  ladders.  In  one  case  a  plank  wan 
fastened  at  one  end  to  a  ladder  and  the  other  end 
rested  on  a  window-sill,  but  the  deceased  man  did 
not  use  this  plank  for  doing  his  work.  He  was 
standing  on  the  rung  of  one  of  the  ladders,  when 
the  rung  broke  and  he  fell  and  was  killed. 

Now,  I  can  entertain  no  doubt  that  the  Legislature, 
when  it  passed  this  Act,  knew  well  what  was 
conveyed  by  the  words  **  ladder"  and  *' scaffolding." 
Nor  can  I  have  anv  doubt  that  they  knew  well  what 
was  conveyed  by  the  terms  *'pain1ing"  and 
'*  repairing."  To  my  mind,  though  section  7,  sub- 
section 1,  of  the  Act  IS  in  many  ways  a  very  difficult 
section  to  construe,  it  presents  no  difficulty  in  the 
present  case.  The  house  which  was  being  painted  was 
over  thirty  feet,  in  height,  and  so  far  came  within  the 
section.  The  first  question  we  have  to  consider  is 
whetiiier  it  was  being  *'  constructed  or  repaired."  Is 
painting  the  outside  of  a  house  construction  or  repair  P 
dearly  it  is  not  construction.  Is  it,  then,  repair  f  In 
my  opinion  ordinary  outside  painting  is  .not  repairing. 
The  arbitrator  has  stated  in  the  case  that  nothing 
was  being  done  to  the  building  except  preparation  for 
painting  and  the  actual  painting.  If  the  Legislature 
had  intended  to  include  ordinary  painting,  it  would 
have  said  so  in  dear  language.  On  the  contrary,  the 
Legislature  has  used  iMiguage  which  seems 
to  me  to  be  perfectly  clear — ^namelv,  **  con- 
structed or  repaired,"  and  to  my  mind  painting 
cannot    be    brought    within    those    terms.      Th0 
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next  queetion  is  as  to  the  meaning  of  the  word 
"  soaflEbldin^."  Can  it  be  said  that  the  ladders  which 
are  used  in  the  work  of  painting  constituted  a 
scaffolding  within  the  meaning  of  the  Act  ?  To  my 
mind  no  one  would  say  that  repairs  which  were  done 
by  means  of  ladders  were  done  by  means  of  a 
scaffolding.  Again  I  say  that  if  the  Legislature  had 
intended  any  such  thing  it  would  have  said  so.  It 
has  confined  the  enactment  to  repairs  done  by  means 
of  a  '*  scaffolding,"  and  I  cannot  think  that  repairs 
done  by  means  of  ladders  come  within  that  term.  It 
was  then  said  that  the  arrangement  of  the  ladder  and 
the  plank  constituted  a  scaffolding.  That  seems  to 
me  to  be  a  question  of  fact.  As  I  foresee  that  many 
appeab  will  be  brought  before  us  raising  the  question 
as  to  whether  a  particular  structure  is  or  is  not  a 
scaffolding,  I  think  it  best  not  to  attempt  to  define 
the  meaning  of  the  word  '*  scaffolding.''  In  this 
case  the  arbitrator  has  found  upon  the  facts  that  this 
arrangement  of  ladder  and  plank  is  not  a  scaffolding. 
That  disposes  of  that  point.  For  these  reasons  I  do 
not  think  that  this  building  was  being  either  con- 
structed or  repaired  by  means  of  a  scaffolding  within 
the  meaning  of  section  7,  sub-section  1,  of  the  Act, 
and  the  decision  of  the  county  court  judge  must 
therefore  be  reversed,  and  the  award  of  the  arbitrator 
restored. 

OoLLnrs  and  Bomeb,  L.JJ.,  oonourred. 

Appeal  allotoed. 

SoUcitors  for  appellants,  Latoion,  Goppock,  &  Hart, 
Manchester. 

Solicitor  for  respondents,  A.  W,  WiUeyy  Leeds. 


Appeal.  \ 

(A.  L.  Smith,  Collins,  and  [  March  11. 

Bomer,  L.JJ.)  ) 

LoWTH  V,  iBBOTSOir.  (o.) 

Mcuier  and  servant — Employera*  liabUUy — Accidental 
injuries — Employment  on  or  in  or  about  a  factory — 
Workmen's  Compensation  Act,  1897  (60  A  61  Vict.  c. 
37),  a.  7,  suh'Section  1. 

In  an  arbitration  under  tJie  Workmen's  Compensation 
Act,  1897,  it  was  proved  tJuU  the  applicant  sustained 
personal  itywry  in  the  course  of  his  employment  as  a 
carter  whilst  delivering  sacks  of  fiour  a  mile  and  a-haXf 
away  from  his  employers'  factory. 

The  county  court  judge  held  tJtat  the  employment  of 
the  applicant  at  the  time  of  the  accident  was  not  **onor 
in  or  aboiU  a  factory  "  within  section  7,  sub'Section  1, 
of  the  Workmen's  Compensation  Act,  1897. 

Held,  that  tlie  decision  of  the  county  court  judge  must 
be  t^ffirmed, 

Powell  V.  Brown,',  ante,  p.  146,  [1899]  1  Q.  B.  157, 
referred  to. 

Appeal  from  the  decision  of  the  judge  of  the 
Sheffield  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  sustained  personal  injury  in  the 
course  of  his  employment  as  carter  for  the  respondents, 
who  were  millers,  while  he  was  delivering  sacks  of 
flour  taken  from  the  respondents'  factory  on  their 
dray.  The  accident  happened  at  a  distance  of  a  mile 
and  a-half  from  the  respondents'  factory.  The  county 
court  judge  held  that  the  employment  was  not  on, 
in,  or  about  a  factory  at  the  time  of  the  accident 
within  the  meaning  of  section  7  of  the  Workmen's 


Compensation  Act,  aod  adjudged  that  the  apptictnt 
was  not  entitled  to  compensation. 
The  applicant  appealed. 

Arthur  Sims,  for  the  applicant. — ^The  word  **  aboat " 
in  aeotton  7,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act  is  not  limited  to  mere  phyiioai  prox- 
imity :  PoweU  V.  Brown,  ante,  p.  145,  [1899]  1  Q.  B. 
157.  It  bears  the  meaning  of  '*  relating  to."  TIm 
Act  applies  to  employment  on  or  in  or  reUtiog  to  t 
factory. 

Buegg,  Q.C.,  and  Arthur  Powell,  for  the  employfln, 
were  not  called  upon  to  argue. 

A.  L.  Smith,  L.J. — ^This  seems  to  me  to  be  a  plsin 
case.  The  Workmen's  Compensation  Act  has  limila- 
tions,  though  it  has  oonferriBd  enormous  benefit  on 
employes  at  the  expense  of  their  masters.  Sectioa  7, 
sub-section  1,  says  that  the  Act  shall  apply  only  to 
employment  on  or  in  or  about  a  railway,  fadUsy, 
&c.  Here  the  employment  at  the  time  of  theaoddat 
was  a  mile  and  a-half  away  from  the  faotocy.  U 
that  about  a  factory  P  I  adhere  to  what  I  miA  in 
FoweU  V.  Brown  that  the  word  "  about"  mesas  tbit 
the  employment  maybe  in  dose  propinqui^  to  the 
factory,  and  whether  that  was  so  in  any  paiticnlar 
case  is  a  question  of  fact  to  be  determined  bf  the 
tribunal  before  which  the  daim  comes.  There  the 
acddent  happened  close  to  the  factory,  and  the  fsdi 
showed  that  the  workman  was  empleyed  in  a  wty 
which  reasonably  brought  him  withm  the  Act.  Hian 
the  county  court  judge  found  that  what  happeaed  • 
mile  and  a-half  a^ray  from  the  factory  did  not  happen 
about  the  factory.  I  think  the  lecuned  joto  «■• 
right.    The  appeal  must  therefore  be  dismisM. 

Collins  and  Bomek,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solidtors  for  the  applicant,  Halee,  Trusiram,  ^  Gk, 
for  A.  Muir  Wilson,  Sheffield. 

Solicitors  for  the  employers,  Hurd  A  Son,  for  JL 
Neai,  Sheffield. 
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(a.)  Beported  by  F.  G.  Bttoksb,  Esq., 

Jjaw. 


•at- 


Chan.  Diy. 
Stirling 

In  re  MoWAT. 
Kingston  Cotton  BIill  Go.  o.  Mowat.  (•-) 

FraudulenJt  conveyance — Assignment  of  policy  aad  in- 
vestment  of  money  on  mortgage — Protection  of 
— Administration  following  assets — /fe^'tMcCioa— 
Eliz.  c.  5. 

TJie  court  has  jurisdiction  before  judqmeA 
administration  action  to  secure,  for  the  heneJU  of 
the  proceeds  of  moneys  which  have  been  receivm 
deed  which  is  impeached  as  void  by  virtue  of  13  £Kl  ( 

This  was  a  motion  in  an  administration  actiaa 
payment  into  court  by  the  defendant,  A&a.  Dnlnl, 
the  proceeds  of  two  policies  of  assurauoe  reoetfed 
her,  or,  in  the  alternative,  for  a  recetvar. 

The  facts  were  as  follows:  In  1890  and  1894 
testator   effected  insurances   on   bin    own  Hfe; 
assigned    them  to   his  niece,    the   d«»lendaiit 
Dalzel,  and  notice  was  given  to  the  insmaaoe 
panics,  so  that  under  the  provisions  of  the  Judii 
Act,  1873,  s.  25  (6)  the  le^  title  passed  to  her. 

(a.}  Beported  by  Paul  Strickland,  Esq., 

at-Law. 


foLiLTit     Ii™io.i«j 
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High  Coubt. 


Iir  BE  Mo'wat.^MgFabi.a.nb  v,  Hultoit  ft  Co. 


leKiCor  died  in  IS95.  Id  April  and  JOav,  1805,  thi 
policj-mone;!  were  received  on  Mra.  Dalzel's  beh&lf 
b;  her  brother  and  were  inveatod  b;  him  on  mort- 
gage tor  her  with  other  moneya  irhioh  ibe  handed  to 
Uni.  The  teetator'B  nill  waa  not  proved  until  the 
6l]i  ol  Jane,  1695.  Hia  eitate  proved  to  be 
iunfficient,  and  the  pretent  action  was  brought  on 
bdulf  of  Uie  plaintiffa  and  all  other  or«ditorB 
of  the  testator,  alleging  that  the  aangnmenta  to 
Xrg.  DaJzel   are  void  under  the  atatate  13    Eliz. 

CpjoKn,  Q.C.,  and  Hon.  T.  H,  Waimn,  tor  the 
plamtib. — Ura.  Dalzel  ia  an  exeoutrix  (I«  mn  hrrt  or 
k  coiutractive  trustee;  the  property  in  qneation  ia 
MBeta,  and  ia  impreMed  with  a  troat.  It  the  polioy- 
BPDSf  were  in  &e  hand*  of  the  inmrauoe  company 
I  coud  oak  tor  an  injonction  to  prevent  payment. 
Hn.  Dalzal  is  in  a  fidnciaiy  capacity. 

The;  referred  to  13  Sliz.  c.  5;  LUttr  v.  Stubbt,  38 
W.  B.  MS,  45  Ch.  D.  1 ;  Shtars  t.  Bog«r»,  3  B.  ft  Ad. 

m. 

JaiUni,  Q.C.,  and  Dunham,  for  the  detwidaota. — 
Iha  property  paaaed  to  Ura.  Dalzel  by  aasignment. 
ne  money  haa  been  received  and  diapoaed  of;  it  no 
longer  exista.  The  statute  13  Eliz.  c.  5  ia  not  toanded 
on  any  doctrine  of  trusts.  The  motion  waa  not 
brought  within  a  reasonable  time.  An  assignee  under 
s  deed  which  is  void  is  not  a  trustee.  The  highest 
light  of  tlie  plaintiffs  ia  to  rank  as  crediti^s  against 
us  assignee  or  her  eatate ;  there  is  no  rigbt  to  rollow 
the  property. 
niey  referred  to  Litter  v.  Stt^ba. 
Barthvnck,  for  the  executrix. 

Ufj'oAn,  Q.C.,  replied. 

STtSLOiG,  J.,  after  atating  the  facta,  continued: 
Ul  that  is  sought  is  an  undertaking  by  Urs.  Dalzel 
Mt  to  deal  with  the  mortgages  ur  the  principal 
Bouey  thereby  aecnied  until  trial,  without  notioe  to 
Iw  [daintiA.  Urs.  Dalzel  redsls  on  the  ground 
hat  there  is  no  jurisdiotioii  to  grant  an  injunction  or 
ppoint  a  reoedver. 

The  statute  oonf  en  on  oreditors  legal  rights :  In  re 
Vaddevtr,  33  Vf.  B.  286,  27  Ch.  D.  S23.  Aa  againat 
raditorB  an  assignment  within  the  statute  is  void 
Mh  at  law  and  in  equity,  and  the  property  oom- 
riaed  in  it  ia  to  be  treated  as  being  that  of  the 
Mbtor  at  the  time  of  hia  death :  see  Bethtl  v.  Stan- 
ly Cro.  Eliz.  610 ;  Shears  v.  liogers.  In  the  latter 
ise  littledale,  J.,  says  the  creditors  "  bad  a  right  to 
M  [coperty  which  the  deed  purported  to  convey,  and 
dgtit  enforce  that  right  at  law.  The  asaigument  was 
*a  as  soon  aa  the  creditors  claimed  to  treat  it  as 
wh,  Hioogli  not  until  then."  Paterson.  J,,  points 
■t  that  the  aaaignee  beoomea  by  inturmeddliog  with 
>e  [auperty  after  the  death  of  me  assigaor,  executor 
I  Ml  fort,  and  chargeable  by  the  oreditura  in  reepect 
'  ihe  property  taken  by  him  under  the  assigmnent, 
^  view  was  approved  by  Eindersley.V.C,  in  SAcs  v. 
mcA.aW.B.  386,3Drew.T16.  Although  the  righta 

the  creditors  are  legal,  the  courta  of  equity 
Ht  ^lem  by  giving  suoh  equitable  rembdies  as 
•  Dot  given  by  oourta  of  law,  Ttiua  there  are 
lay  cases  in  wLich,  after  the  death  of  a  Jebtor, 
t&  void  nndur  the  statute  have  been  set  aside  at 
linstance  of  orediton  and  the  property  comprised 
■ran   administered    tor    their    benefit :    see,    for 

iple,  Adama  v.  Hallett,  L.  £.  6  Eq.  466,  16 
;.  Ch.  Dig.  99  ;  Taylor  v.  Cuenen,  1  Ch.  D.  636, 
f.  B.  Dig.  262.  The  oourt  seemi  to  have 
ed  the  same  course  ai  ia  taken  with  re- 
M  to  aaaets  by  descent :  see  Pimm  v.  Inmll, 
:.  *  Q.  449.  I'he  quettion  here  ia  whether  the 
will  grant  any  relief   before  jodgment.      Ou 


principle  it  seems  to  me  that  aui 
given.  The  assignments  become  i 
the  creditors  claimed  to  treat  them 
fore  the  property  comprised  in  them 
oreditors,  to  be  the  property  of  1 
became  asaeta  for  payment  it  the 
then,  in  a  proper  case  should  not  tl 
to  secure  the  property  tor  the  benefit 
Indeed  it  was  not  diapaCed  in  argu 
money  paid  over  by  the  iusurauoe  c 
iu  specie  the  court  might  lay  hold 
a  lid  that  it  has  been  dealt  with  by 
all  that  the  creditors  are  entitled  to 
the  trial  that  the  assignee  shall  m 
creditors  the  amount  received.  I  ( 
argument  is  weU  toanded.  Thong 
over  no  longer  exists  in  n»eoie  it  ia 
or  under  the  control  of  the  aisigi 
traced,  and  it  aeema  to  me  that  the 
diction  to  secure  it  for  the  benefit 
If  the  assignee  ia  to  be  regarded  aa  i 
tort,  there  would  be  jorisdiction,  I 
properly  constitated  action  to  re 
deuiug  with  aaseta  under  his  oontro! 
of  the  persona  legally  entitled. 

Relianoe  waa  placed  on  Litter  v.  £ 
of  the  decision  in  that  case  waa  that 
was  siveu,  the  money  in  the  hands 
could  not  be  treated  as  the  mone] 
Here,  according  to  the  law  aa  stated 
the  assignments  became  v^d  whe 
assarted  their  daim,  and  thenoeforv 
on  the  part  of  the  plaintiffs  to  I 
satisfied  out  of  the  tund^  exiated. 
seenu  to  me  that  the  de'fendant  U 
not  to  be  allowed  to  deal  with  these  t 
with  the  oonseut  of  the  plaintiffs  oi 
the  oourt. 


Ohan.  Div.       I 
Cozens-Hardy,  J. ) 

UoFaklaks  v.  Httltoh 
Newtpaper — i^(iai(k>» — Agreement  i 
— ' '  Sporting  "  paper 
A  ntioipaper  it  published  when  and 
to  the  public,  ana  may  be  publithed 
place  at  Ibt  tame  time.  A  newipapt 
racing  and  betting  inlelligenee  it  not  a 
ioi(Ai'n  the  meaning  of  an  agreement^ 
the  copyright  of  paper*  ^lecially  oonr 

The  plaintiff,  who  carried  on  bnsL 
street,  in  1886  Ipurohaaed  from  thi 
oopyright  in  a  newspaper  called  BtlC 
and  in  a  book  called  "  Festiana."  T 
sale  oontaiued  the  following  da' 
vendors  will  not,  nor  will  either  of  t 
anything  whereby  their  offioea  and 
Bouverie-street  may  at  any  time  du 
which  they  are  at  preseur  entitled  to 
for  the  purpose  of  printing  and  publi 
ing  paper.  (4]  The  vendors  will  n< 
thum  print  or  publish,  or  cause  t 
published,  or  permit  their  or  either  o 
be  used  iu  oooueotioa  with  any  aj 
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periodical  within  ten  miles  of  Bouverie-street  afore- 
said." At  the  date  of  the  agreement  the  defendants 
carried  on  business  in  premises  at  Manchester,  which 
was  their  main  office,  and  had  also  an  office  in 
Bonverie- street,  London.  They  were  the  owners  and 
publishers  of  two  newspapers,  the  Sporting  Chronicle 
a  daily  paper,  and  the  Athletic  News^  a  weekly 
paper,  both  published  before  1886  in  addition  to  the 
paper  they  sold.  In  1887  they  started  a  third  paper, 
the  Sporting  Chronicle  Weekly  Handicap  Book,  All 
these  papers  were  printed  in  Manchester.  They 
still  continued  their  office  in  London,  but  after 
the  agreement  removed  it  from  Bouverie-street, 
and  again  in  the  year  1897  they  removed  to  their 
present  premises,  No.  68,  Fleet-street.  On  these 
premises,  which  were  opposite  to  the  premises  of  the 
plaintiff,  were  painted  the  words,  "  Sporting  Chronicle 
and  Athletic  News  Advertising  and  Publishing 
Office.'* 

The  plaintiff  was  the  proprietor  of  a  daily  news- 
paper called  the  Sporting  Ltfe,  devoted  to  sports  of 
all  kinds,  and  a  weekly  paper  called  the  Sporting  Life 
Boeing  Guide,  containing  records  of  horse-racing. 
After  the  purchase  he  incorporated  BeWs  Life  in 
London  with  the  Sporting  Life,  He  alleged  that 
what  the  defendants  were  doing  was  in  breach  of 
clause  4  of  the  agreement,  and  asked  for  an  injunction 
against  the  defendant  Hulton  in  the  terms  of  that 
clause,  the  other  defendant  having  died  during  the 
action.  The  defendant  denied  that  he  published  the 
papers  in  London,  and  that  the  Athletic  News  was  a 
<*  sporting"  paper.  It  was  admitted  that  the  papers 
were  not  printed  within  the  prohibited  limits.  The 
course  of  business  with  regard  to  the  publication  and 
sale  of  the  defendants'  papers  was  as  follows :  The 
Sporting  Chronicle  was  printed  at  Manchester  in  time 
for  the  midnight  train  from  Manchester  to  Euston. 
This  midnight  edition  was  often,  if  not  always, 
different  from  that  which  is  sold  at  Manchester  in  the 
morning,  inasmuch  as  late  news  arriving  after  mid- 
night is  inserted  in  the  Manchester  issue.  Parcels 
of  the  Sporting  Chronicle  thus  printed  were  sent 
together  to  Mr.  Healey,  a  distributing  agent, 
who  received  them  at  Euston  and  delivered  them  to 
the  various  persons  to  whom  they  were  addressed. 
Amongst  several  parcels  was  one  addressed  to  the 
Sporting  Chronicle,  and  this  was  delivered  before 
business  hours  at  the  defendants'  office  in  Fleet- 
street.  On  the  days  when  the  two  weekly  periodicals 
were  issued  at  Manchester  they  were  likewise  included 
in  the  parcel.  The  parcel  thus  delivered  to  the 
defendants  at  their  office  in  Fleet-street  varied  in  its 
oontents,  but  the  average  number  of  copies  was  as 
follows :  Sporting  Chronicle,  60  to  100  per  day ; 
Athletic  News,  400  to  2,500  per  week;  Handicap 
Book,  400  to  600  per  week.  These  figures  represented 
only  a  small  portion  of  the  total  circulation.  The 
oopies  so  delivered  were  used  partly  for  the  purpose 
of  exchange  with  other  papers,  partly  for  filing,  and 
to  a  considerable  extent  for  sale,  and  mostly,  if  not 
entirely,  at  trade  prices.  The  learned  judge  found 
that  substantially  the  business  done  in  Bouverie- 
street  in  1886  was  business  of  the  same  nature  as 
that  being  done  in  Fleet-street. 

Eve,  Q.C,  and  Woodjln,  for  the  plaintiffs. —The 
napers  are  published  in  Fleet- street  as  well  as  in 
Manchester.  A  paper  is  published  whenever  offered 
for  sale  to  the  public  by  the  proprietor.  The  News- 
paper Libel  and  Begistration  Act,  1881,  c.  60,  s.  1, 
uses  the  term  ''publication"  as  equivalent  to  being 
'*  dispersed."  Many  newspapers  state  several  places 
as  bemg  where  they  are  published.  The  defendants 
have  rightly  called  their  office  a  "  publishing  office  " 
in  the  notiee  upon  it 


Asthury,  Q,C,,  and  Aahton  Cross,  for  the  defendaitt 
— A  paper  cannot  be  published  in  more  tiun  one 
place  at  the  same  time,  except  where  some  provisioii 
is  made  for  simultaneous  publication.  These  news- 
papers were  published  once  for  all  in  Manchestsr,  and 
publication  was  exhausted  there.  Publication  in  tlie 
ordinary  sense  has  not  the  same  meaning  as  when  tha 
word  is  used  with  reference  to  the  law  of  libeL  At 
any  rate  the  defendants  did  not  publish  the  papm 
except  in  Manchester,  as  they  belonged  to  the  dii- 
tributing  agent  as  soon  as  delivered  to  the  canien  st 
Manchester.  The  Athletic  News  is  not  a  "sporting 
paper "  within  the  meaning  of  the  covenant,  being 
devoted  to  amateur  sports  only.  The  plaintiffi  ar« 
guilty  of  such  delay  that  they  are  not  entitled  to 
relief. 

Eve,  Q.G.,  replied. 

April  18. — Cozexs-Habdy,  J.— The  plaintiff  sQ«gei 
that  this  is  a  breach  of  dause  4  of  the  agreement,  nd 
there  are  two  questions  which  arise  for  my  decinan. 
In  the  first  place,  are  the  defendants  "  publishing  *' 
their  papers  in  Fleet-street ;  and  in  the  seoood  p]*o^ 
is  the  Athletic  News  a  **  sporting  paper  or  penodical'' 
within  the  meaning  of  the  clause  ?  What  is  the  BMsa- 
ing  of  "  publishing  '*  a  newspaper  ?  It  is  pisinlj 
something  different  from  printing  it.  I  see  no  reMoa 
why  a  newspaper  should  not  be  published  in  mort 
than  one  place.  In  fact  my  attention  has  been  csUed 
to  two  well-known  newspapers  which  are  exprailf 
stated  to  be  published  in  several  towns.  Irefcrtotbe 
North  British  Daily  Mail  and  the  Western  Meruit 
News,  At  the  end  of  the  North  British  Daily  M91I 
there  is  printed  the  following  note :  '*  Printed  bj  thi 
Mail  Newspapers  (Limited),  and  published  at  CHai^^i 
102  to  114,  Union-street;  Edinburgh,  4,  Sl  Giki- 
street ;  Greenock,  Municipal-bmldings ;  P^iiley,  i 
County-place;  London,  190,  Fleet-street."  And  tt 
the  end  of  the  Western  Morning  News  the  foUovim 
words  appear:  ''Printed  and  published  by  Eraert 
Croft,  for  the  Western  Morning  News  Co.  (limitcdV 
at  the  publishing  offices,  31,  G^rge-street,  Plymonlh; 
45,  Fore-street,  Devonport;  27,  High-atreet,  Exster; 
and  10,  St.  Nicholas-street,  Truro." 

It  seems  to  me  that  a  paper  is  published  when  lai 
where  it  is  offered  to  the  public  by  the  pcopneUK 
Webster's  definition  of  the  word  is  as  foUom:  '*ft 
send  forth  as  a  book,  newspaper,  moaioal  pJecs,^ 
other  printed  work  either  for  sale  or  for  goMfil 
distribution."  I  received,  at  the  request  of  bott 
parties,  evidence  from  persons  engaged  in  the  nsv^ 
paper  trade  as  to  the  meaning  of  the  word  "  pnbliA^; 
1  doubt  whether  such  evidence  was  admissible, 
it  was  so  confiicting  that  it  has  in  no  way  assisted ; 
I  have  endeavoured  to  ascertain  the  «i*>M>tng 
word  irrespective  of  this  evidence,  and  I  havs 
to  the  conclusion  that  where  a  newspaper 
has  two  offices,  one  in  Manchester  and  the 
London,  at  each  of  which  he  offers  for  ssk 
distribution  copies  of  his  papers,  the  ptpv 
"published*'  at  each  office.  1  cannot  forget  ' 
the  defendants  themselves  described  the^ 
in  Fleet-street  as  a  '*publidiing  office*'; 
although  this  drcumstimoe  would  not 
to  make  it  a  pubUshing  office  if  it 
clearly  not  so,  I  think  in  a  case  of  donbt  it  ii 
unreasonable  to  hold  that  the  defendants  havs 
described  what  they  do  in  Fleet-street.  It  csa 
no  difference  that  since  action  bronght  tiiey 
painted  out  the  words  "publishinc  offios."^ 
follows  that,  in  my  judgment,  the  oefendsaii 
acting  in  breach  of  dause  4  of  the  agreemeBt 

It  remains  to  consider  whether  the  AtMic 
is  a  '*  sporting  paper  "  within  the  meaniog  of 
4.    The  covenant  was  for  the  proleotk»  ol  ths 
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li^ht  and  goodwill  of  the  papers  which  were  sold, 
aod  reg^ard  must  be  had  to  this  circamstanoe  in  inter- 
protin^  the  olaose.  Now,  the  Athletic  News  contains 
no  racing  intelligence,  and  no  betting  odds,  and  is 
iBArely  a  record  of  amateur  sports,  such  as  cricket, 
football,  oydiuflT,  running:,  &c.  It  in  no  way  resembles 
BeWs  Life  or  the  Sporting  Life,  'It  appeals  to  a 
differpnt  section  of  the  public.  It  undoubtedly  is 
devoted  to  "sports  "  in  one  sense  of  the  word,  but 
upon  the  whole  I  do  not  think  that  a  paper  which 
deliberately  excludes  all  racing  and  betting  intelli- 
^nceifl  a  **  sporting  paper  "  within  the  mf^aning  of 
dtnae  4.  [His  lordship  also  held  the  plaintiff  was  not 
JCoilty  of  lacTtea,']  The  result  is  I  must  grant  an  in- 
jimction  as  prayed  as  to  the  Sporting  Chronicle  and 
the  Handicap  Book,  but  not  as  to  the  Athletic  News. 

Solicitor  for  the  plaintiff,  Wtbster  Butcher, 

Solicitors  for    the  defendant.     Wheatley,    Son,    <fe 
Daniel,  for  Cobbett,  Wlieeler,  &  Cobhett^  Manchester. 


Chan.  Div.  1  ,       , . 

Wright,  J.  )  Ja^-  1^- 

In  re  APBiGAN  QoLD  Concessions  and  Develop- 

IfENT  Co. 

Maekham  and  Dabteb's  Case,  (a.) 

Company— -Contract  —  Shares  —  Shares  issued  as  fully 
paid — Filed  contract — Consideration — Sufficiency  of 
identification— Estoppel— Companies  Act,  1867  (30  <fc 
31  Vict.  c.  131),  s.  25. 

It  is  sufficient  to  satisfy  section  25  of  the  Companies 
Act,  1867,  if  an  enforceable  contract  is  filed,  which 
states  with  reasonable  plainness  the  nature  of  the  con-r 
sideration  which  is  substituted  for  cash,  although  it  may 
nUbe  a  complete  identification. 

A  sstatement  in  a  share  certificate  that  the  shares  are 
fully  paid  is  not  a  representation  that  a  sufficient  contract 
has  been  filed  under  section  25  of  the  Companies  Act, 
1867,  so  cu  to  estop  the  liquidator  from  denying  it. 

The  ajmlicants  claimed  to  have  their  names 
re-inserted  in  the  list  of  contributories  of  the 
company  as  holders  of  fuUy-paid  shares. 

In  1892  one  Osborne  had  obtained  a  concession  of 
mining  rights  from  the  Cape  (Government  over  a 
eeitain  district  in  South  Africa.  Being  in  want  of 
capital  to  work  these  rights  the  applicants  assisted 
bim  with  money,  taking  an  interest  in  the  property 
at  seonrity,  and  forming  with  Osborne  and  one 
Webster  a  private  syndicate  called  the  Osborne 
Syndicate.  It  was  agreed  that  Osborne  should  come 
over  to  England  and  sell  the  property  there  to  a 
company,  receiving  the  purchase-money  either  in 
fully-paid  shares  or  cash  as  he  should  choose,  and  for 
this  pnrpose  the  members  of  the  syndicate  gave  him 
a  power  of  attorney  authorizing  him  to  do  so,  and  to 
receive  the  consideration  on  behalf  of  the  principals. 

Osborne  oame  to  England,  and  without  informing 
the  other  members  of  the  syndicate  formed  a  company 
in  England  called  the  Homtini  Syndicate  (Limited) 
fo  take  over  the  property  and  sell  it  at  a  greatly 
increased  price  to  a  company,  which  was  to  be  formed 
lor  the  purpose  of  purchasing  it — this  company  being 
the  one  now  in  liquidation.  This  was  effected  by  three 
contracts,  by  the  first  of  which,  dated  the  6th  of 
December,  1894,  and  made  between  the  Homtini 
Syndicate  of  the  one  part  and  one  Henry  Harris  as 

(a.)  Beported  by  C.  W.  Mead,  Esq.,  Barrister-at- 

Law. 


trustee  of  the  company,  thereinafter  called  "  the 
intended  company,"  of  the  other  part,  it  was  agreed, 
inter  alia,  as  follows  : 

*'That  the  vendors  shall  sell  and  the  intended  com- 
pany shall  purchase  all  the  estate,  right,  title,  and 
mterest  of  the  vendors  of  and  in  the  premises  known 
as  Millwood,  in  the  Cape  Colony  of  South  Africa. 

'*  2.  As  to  the  consideration  for  the  said  sale  the 
said  Henry  Harris,  as  trustee  for  the  said  intended 
company,  shall,  on  or  before  the  15th  day  of  December 
inst.,  allot  to  the  vendors,  or  as  they  may  direct, 
22,500  fully-paid  shares  of  lOs.  each  in  the  said  in- 
tended company  .  .  .  and  shall  also  allot  to  the 
vendors,  or  as  they  may  direct,  277,493  shares  of  10s. 
each  .  .  •  upon  each  of  which  .  •  .  shares 
the  sum  of  88.  shall  be  deemed  to  have  been  paid. 

'*  9.  The  said  intended  company  shall  procure  an 
agreement  respecting  the  aUotment  of  such  shares  to 
be  duly  filed  in  the  joint-stock  registry,  and  upon  the 
adoption  of  this  agreement  by  the  said  intended 
company  the  said  Henry  Harris  shall  be  discharged 
from  all  liability  hereunder.'* 

This  contract  was  never  filed  with  the  Begistrar  of 
Joint-Stock  Companies. 

The  second  contract  was  dated  the  12th  of  December, 
1894,  and  made  between  the  Homtini  Syndicate  of  the 
one  part  and  the  company  of  the  other  part,  and 
provided  for  the  allotment  to  the  syndicate  of  the 
above-mentioned  shafes  *'  as  mentioned  in  an  agree- 
ment dated  the  6th  of  December,  1894  "  (being  the 
agreement  recited  above),  and  continued,  "  In  con- 
sideration of  the  allotment  of  such  shares  as  afore- 
said the  vendors  will  forthwith  thereafter  give  to  the 
company  possession  of  the  premises  more  particularly 
mentioned  in  the  said  agreement.  In  all  otjter  respects 
the  said  agreement  is  hereby  confirmed. 

The  third  contract  was  dated  the  19th  of  December, 
1894,  and  made  between  the  company  of  the  one  part 
and  the  Homtini  Syndicate  of  the  other  part,  and 
contained  the  following  clauses : 

"  In  consideration  of  the  .  .  •  syndicate  agree- 
ing to  give  the  .  .  •  company  immediate  possession 
of  the  lauds  and  premises  situate  in  the  mining 
district  of  Millwood,  in  Cape  Colony,  of  South  Africa, 
more  particularly  mentioned  and  referred  to  in  an 
agreement  dated  the  6th  of  December,  1894,  made 
between  the  .  .  .  syndicate  of  the  one  part  and 
Henry  Harris  .  •  .  as  ^ustee  f  or  the  •  .  .  company 
of  the  other  part,  the  said  .  •  .  company  shall 
forthwith  allot  to  the  said  .  •  .  syndicate,  or  to 
their  nominee  or  nominees,  22,500  fully-paid  shares 
of  10s.  each  in  the  said  .  .  .  company  to  be 
numbered  8  to  22,507,  both  inclusive,  and  for  all 
purposes  the  said  shares  shall  be  deemed  fuUy-paid 
shares  in  the  said  company. 

'*The  said  syndicate  shall,  with  all  possible 
expedition,  procure  the  lands  and  premises  to  become 
vested  in  the  .  •  .  company  froe  from  all  incum- 
brances according  to  the  law  in  force  for  the  time 
being  of  the  said  mining  district  of  Millwood.*' 

A  third  clause  provided  for  the  transfer  of  water 
rights  to  the  company. 

No  mention  was  made  in  this  contract  to  the  partly - 
paid  shares  mentioned  in  that  of  the  6th  of  December. 

These  last  two  contracts  were  filed  before  the 
shares  were  allotted. 

The  applicants  knew  nothing  about  these  trans- 
actions, or  even  of  the  formation  of  the  Homtini 
Syndicate.  In  1895  they  handed  over  the  title-deeds 
of  the  property  to  one  Bass,  on  his  producing  the 
power  of  attorney  and  claiming  to  be  the  purchaser 
from  Osborne.  Later  on  they  received,  as  members 
of  the  Osborne  Syndicate,  certificates  and  shares  in 
the  company.  Each  of  the  applicants  reoeived  certi- 
ficates for  1,406  ten-shilling  shares.    Eadi  oertifioato 
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stated,  ''there  has  been  paid  up  to  this  date,  in 
restteot  to  each  of  such  shares,  the  sum  of  lOs.'' 

The  company  was  now  being  wound  up.  The 
liquidator  had  obtained  leave  to  have  the  applicants' 
names  removed  from  the  list  of  oontribatoriee  as  folly- 
paid  shareholders,  and  to  state  that  nothing  had  been 
paid  in  respeot  of  the  shares  held  by  them. 

The  apiuicants  thereapon  took  out  this  summons 
that  their  names  might  be  reinstated'  in  the  list  of 
oontributories  as  holders  of  folly  paid-up  shares. 

BuckUf/t  Q,C.y  and  A^  W,  Rowden^  for  the  appli- 
cants.—  The  liquidator  is  estopped  from  denying 
either  that  the  shares  were  paid  for  in  cash,  or  that 
a  soffioient  contract  was  filed  before  the  shares 
were  allotted :  In  re  Building  Estates  Brickfields  Co., 
Parhury's  case,  44  W.  B.  107,  [1896]  1  Oh.  100; 
Blwymenthal  v.  Ford,  45  W.  E.  449  [1897],  A.  C.  166. 
If  a  sufficient  contract  had  been  filed  the  shares 
would  have  been  paid  for,  and  the  certificates  stated 
that  thev  were  fuUv  paid.  A  soffioient  contract  was 
filed,  l^e  document  of  the  6th  of  December,  which 
sets  out  the  consideration  fully  and  was  not  filed,  is 
not  a  contract  at  all,  for  it  was  made  with  a  person 
purporting  to  be  trustee  for  a  company  which  was 
non-existent  when  the  contract  was  made.  The  first 
contract  filed,  that  of  the  12th  of  December,  may  not 
be  sufficient:  KaraskJunna  Exploring  and  Prospecting 
Syndicate,  46  W.  K.  37,  [1897]  2  Oh.  451.  But  the 
second  filed  contract  dated  th^  19th  of  December 
states  the  consideration,  and  by  reference  to  the 
covenant  of  the  6th  of  December  identifies  the 
property  and  states  the  consideration  with  sufficient 
clearness  to  satisfy  section  25 :  In  re  8,  Frost  db  Co., 
ante  p.  27,  [1898]  2  Ch.  556.  The  contracts  are 
filed  m  order  that  the  nature  of  the  bargain  may  be 
known.    That  has  been  done  here. 

Jenkins,  Q»C»,  and  B.  J,  Quain,  for  the  liquidator. — 
The  filed  documents  are  not  sufficient ;  if  you  searched 
the  register  they  would  be  misleading.  The  true  facts 
of  the  bargain  are  to  be  found  in  the  documents — 
only  two  of  which  are  on  the  register.  This  is  fatal. 
The  liquidator  is  not  estopped.  The  applicants  knew 
that  cash  had  not  been  x>aid,  and  the  fact  Ihat  the 
certificates  say  that  the  shares  were  fully  paid  cannot 
mean  that  a  sufficient  contract  had  been  ffied.  Bloo- 
menthol  v.  Ford  and  In  re  Building  Estates  Brickfields 
Co.,  Parhury's  ecus,  are  distinguishable. 

Buckley,  Q*G,,  replied. 

Jan.  14. — ^Wbioht,  J. — (After  stating  the  facts, 
continued:)  The  earlier  of  these  two  filed  contrada 
may  not  be  sufficient  for  the  purpose  of  section  25 
of  the  C!ompanies  Act,  1867,  because  there  is  no 
indication  ox  the  nature  of  the  **  premises "  except 
the  reference  to  an  agreement,  which  is  not  identified 
except  by  a  statement  of  the  parties  to  it,  or  in  any 
other  manner  except  a  date ;  out  I  express  no  opinion 
on  this  point.  If  the  later  contract  is  sufficient  in 
form,  I  do  not  see  that  the  earlier  is  material,  except 
in  so  far  as  it  might  lead  to  the  conclusion  that  the 
latter  does  not  state  the  real  contract  as  it  stood  when 
the  shares  were  issued.  No  emanation  is  given  of 
the  omission  from  the  later  contract  of  the  277,493 
partly-paid  shares,  but  I  do  not  think  Ihat  the  exist- 
ence of  this  discrepancy  is  of  itself  enough  to  justify 
such  a  conclusion.  The  real  question  is  whether  the 
second  document  filed  satisfies  the  language  of 
S(H)tion  25 :  '<  Every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof 
in  cash,  unless  Uie  same  shall  have  becm  otherwise 
determined  by  a  contract  duly  made  in  writing  and 
filled,"  &c.  In  the  present  case  there  is  in  tibe 
doowneuts  of  the  9tb  «nd  19tb  of  December  together 


a  contract,  or  note,  or  memorandum  iu  wziting  such 
as  would  satisfy  the  Statute  of  Frauds,  but  the  filsd 
contract  might  not  have  been  sufficient  by  itself  to 
identify    the   subject-matter    without   tiie   aid  of 
the  previous  agreement  of  the  6th  of  Deoember  to 
which  it  refers   for  identification.     Is   it  neoessuy 
under  section  25  that  there  should  be   a  complete 
identification  within   the  foor  comers  of  the  filed 
contract,    or   is    it    enough  if    the    filed   oootnust 
states  plainly  the  nature  of  the   consideratioii  snd 
supplies    the   means    of    identification    as    in   tiia 
present  case  P    The  question  is  left  open  in  the  Khar- 
ashhoma    case,    where   the   only   statement   of  the 
consideration  was  a  mention  of  an  unfiled  contract 
and  the  words  **  tor  the  consideration  therein  men- 
tioned/' and  there  was,  therefore,  on  the  face  of  the 
filed  contract,  nothing  to  show  whether  the  con- 
sideration in  the  unfiled  contract  was  cash  or  what 
else  it;    was.      All  the    lords  justices  reserved  the 
consideration  of    the    degree  of  particularity  wiUi 
which  the  consideration  must  be  stated,  but  two  of 
them  appear  to  express  an  inclination  of  opinion  that 
it  may  be  enough  to  state  the  nature  of  the  con- 
sideration.    In  In  re  Maynards  {Limited),  46  W.  R. 
346,  [1898]  1  Ch.  515,  the  filed  contract  stated  the 
consideration  merely  by  reciting  that  by  a  fonner 
agreement  between  the  vendor  and    the    compaoy 
(which  was  not  filed)  it  was  *'  agreed  that  the  vendor 
should  sell  and  the  company    .    •    .    should  porehiie 
.     .     .    (a)  the  business  and  property  m^itiooed  in 
the  first  part  of  the  schedole  thereto,   and  (6)  the 
leasehold  hereditaments  and   tenancies,  short  par- 
ticulars of  which  are  set  out  in  the  second  schedole 
thereto. ' '  Keke  wich,  J. ,  expressed  an  opimon  (guarded 
by  an  observation  that  the  point  had  not  been  follj 
argued^    that    this    was    insufficient,    bat    withoiit 
indicating  what  farther  degree  of  particolaiity  was 
requisite.      In  Jn  re  Frost  it  Co.,  ante  p.  27,  the 
filed  contract  stated  the  consideration  only  by  Tecfting 
that  by  a  former  agreement  between  the  veiidor  snd 
the  company  it  had  been  agreed  that  ''the  vendor 
should  sell  and  the  company  should  purchaae  certain 
leasehold  messuages,  shops,  and  premises,  and  that  he 
should  grant  to  the  company  and  the  company  would 
accept  the  lease  of  certain  other  premises,  and  that 
the  vendor  should    sell   and    the   company  should 
purchftse  all  the  goodwill  of  the  several  bosinesaea 
carried  on  by  the  vendor  upon  the  same  respeetife 
premises,    together  with  all  the  machinery,  plant, 
horses,  vans,  carts,  fixtures,   and    fittings    used  in 
connection  with  the  said  several  bumneeses  as  thereia 
mentioned."     Here  there  obviously  was  not  withoot 
the  aid  of  the  unfiled  contract  or  of  parol  evidence 
anything  to  identify  the  shops  or  premises ;  but  my 
brother  Bomer  held  the  filed  contract  sufficient.    He 
was  apparently  of  opinion  that  the  filed  oontract  by 
itself  would  have  satisfi*^  the   Statute   of   Fnandi. 
However  that  may  be,  I  do  not  think  thst  Bomer, 
J.,  meant  that  a  filed  oontract  cannot  be  wiffiriimt 
for  the  purposes  of  section  25  unless  it  would  witiMmi 
the  aid  of  the  unfiled  contract  satisfy  the  Statote  of 
Frauds.    On  the  contrary,  I  understand  him  to  meaa 
that  if  the  real  nature  of  the  consideratioii  is  disclosed, 
that  may  be  enough,  although  the  details  can  be 
ascertained  only  by  other  evidence,  and  I  adopt  that 
view.     I  apprehend  that  the  filed  contract  m  the 

S resent  case  might,  so  far  as  the  certainty  of 
escription  is  conoemed,  have  been  sufficient  for  tke 
purposes  of  specific  performance :  see  the  cases  col- 
lected in  Sir  E.  Fry's  book,  sections  325  ei  m^..  and 
Plant  V.  Bmrne,  46  W.  E.  59,  [1897]  2  Gh.  281.  I 
have  come  to  the  conclusion  that  in  the  present  oaat 
the  filed  contract  may  be  a  contract  in  writing  deter- 
mining that  the  payment  for  the  shares  shall  be  othcs^ 
wise  than  in  CMh,  notwithstanding   that  evidrace 
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beyond  the  writing  itself  is  necessary  for  complete 
idoilificfttion,  provided  the  writing  dearly  explains, 
M  this  ope  does,  what  is  the  nature  of  the  considera- 
tion whioh  is  to  be  substituted  for  cash  and  supplies 
the  means  of  identification.    It  is  true  that  the  means 
of  identification  which  are  in  this  case  aupplied  may 
rot  be  aocessible  to  a  person  inspecting  the  filed  con- 
tract.   But  neither  would  he  in  general  be  any  the 
wiser  if  the  filed  contract  described  the  particular 
properties  by  locality,  name,  and  bounds.     It  seems 
to  me  to  be  «>nough  if  there  is  an  enforceable  con- 
tnct    in    writing    which    states    with    reasonable 
plabness    the   nature   of   the    consideration    which 
u  to  be  substituted  for  cash.     Here  the  contract 
does  contain  such  a  statement ;  and  it  is  enforceable, 
hecause  it  refers  to  a  document  which  supplies  all  that 
ia  legally  wanting  for  complete  identification.    If  this 
view  is  right,  it  is  not  necessary  to  determine  the  other 
and  much  more  important  question  which  was  first 
iigued ;  bat  in  case  I  am  wrong  on  the  first  point,  it 
wm  be  necessary  to  determine  the  other  questioo,  and 
I  think  that  I  ought  to  express  an  opinion  upon  it.  It 
IB  a^ued  for  the  applicants  that  the  statement  in  the 
eertifioates  that  the  shares  are  fully  paid  estops  the 
liquidator  from  denying  both  the  fact  of  payment  in 
cash  and  the  sufficiency  of  thefiled contract.  Asregards 
the  fact  of  pa)  ment  in  cash,  I  think  there  cannot  in  this 
cue  be  any  estoppel.  It  is  plain  from  Mr.  Markham's 
iffidarits  (paragraph  10  of  the  earlier  and  paragraph 
6  of  the  later)  that  the  applicants  were  fully  aware 
that  they  might  get  and  did  get  from  the  company 
▼endors'  shares  which  had  not  been  paid  for  in  cash, 
but  whioh  were  to  be  treated  as  fully  paid  in  lieu  of 
cash,  as   the  consideration  for  their  interest  in  the 
properties  sold,  and  that  in  accepting  the  shares  they 
did  not  at  all  rely  upon  the  statement  in  the  certificates 
as  importing  that  the  shares  had  in  fact  been  paid  for 
in  cash.     They  knew  that  they  had  not  paid  cash,  and 
they  cannot  have  supposed  that  the  company  was 
making  them  a  present  of  shares  which  someone  else 
had  paid  for  in  cash.    This  excludes  the  application  of 
Parhury^s  case»      As    regards   the    alleged    estoppel 
against  denial  of  sufficiency  of  a  filed  contract,  I  think 
there  is  no  authority  for  it.     It  is  not  necessary  to 
decide  what  would  be  the  effect  of  an  express  repre- 
sentation by  the  certificate  that  a  contract  has  been 
filed.    Here  there  is  no  express  repreBcntation  that 
any   contract   has    been    filed.      A    contract    has 
in  fact  been   filed,  though  the  certificate  does  not 
refer  to  it.     It  would  be  a  strong  thing    to  hold 
that    a    company,    by     a    certificate    stating    that 
ihares  have  been  fully  paid,  warrants  the  sufficiency 
in   law^   of   a    filed  contract.     Moreover,    such   a 
Rmduaion     would,    as    it    seems    to   me,    nullify 
lection    25.      The   very    object    of    the   section    is 
to  deal   with    cases    in  which  certificates  represent 
ifaaree  to  have  been  paid.     If  that  representation 
ereates  an  estoppel  against  denial  of   the  filing  or 
lofficiency  of  a  contract,  I  do  not  see  in  what  case  the 
lection  can  operate,  unless  the  shareholder  is  foolish 
snongh  (in  that  view)  to  examine  the  file  for  himself, 
tt   is    said  that  the  language    of    Lord  Cairns  in 
Burkinshaw   v.    NicoUs,    26    W.    E.    819,    3    App. 
Qas.  1004,  at  p.  1,017,  is  an  authority  in  favour  of 
^  applicants*  contention.    I  do  not  so  understand 
lis  language.     When  he  there  speaks  of  a   repre- 
lentation    that    section     25    has    been     complied 
vitby     I     understand     him      to     mean     complied 
with  by  payment    in   cash.      Nor    can    I   find    in 
Bloomenihal  v.  Ford  any  suggestion  that  there  can 
)e   any  other  estoppel   in    such    a    case    than    an 
■toppel  against  denial  of  payment  in  cash  or  of  power 
o  iasae  the  shares.    The  result  is  that  the  application 
anst  be  allowed,  with  costs.    I  will  only  add  that,  if 
\  were  oompelled  to  hold  this  seoond  filed  contract 


insufficient,  I  should  think  that  relief  ought  clearly  to 
be  granted  under  the  Companies  Act,  1898,  unless  the 
liquidator  can  show  that  there  has  been  fraud  or  other 
matter  of  objection  affecting  the  applicants. 

Solicitors  for  applicants,  Clayton,  Sons,  A  Fergus* 

Solicitors  for  liquidator,  Bird  &  Eldridges. 
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Q.  B.  Div. 
(Darling  and  Channell,  JJ. 

SWEETLAND   V,  THE  TUBKISH  ClOABETTB  Co.  (a.) 

County  court — Tried  with  judge  and  jury — Order  as  to 
'payment  of  costs  varied  by  judge  on  subsequent  appli- 
cation of  unsuccessful  party — Jurisdiction — Functus 
officio — A  ppeal — Prohibition, 

Where  a  county  court  judge  has  made  an  order  he  is 
functus  officio  and  has  no  jurisdiction  to  vary  such 
order  afterwards. 

Where  an  order  has  been  made  in  circumstances  that 
would  give  a  Divisional  Court  jurisdiction  to  issue  a 
prohibition,  the  party  aggrieved  is  not  thereby  deprived  of 
nis  right  to  appeal  against  such  an  order  to  the 
Divisional  Court  in  the  ordinary  way  instead  of 
applying  for  a  prohibition. 

Barker  v.  Palmer,  30  W.  E.  59,  8  Q,  B,  D.  9,  con- 
sidered and  followed. 

Appeal  from  his  Honour  Judge  Stonor  sitting  at 
the  Brompton  County  Court. 

In  the  action  the  plaintiff  claimed  £50  damages  for 
alleged  trespass.  The  defendant  paid  into  court,  more 
than  five  dear  days  before  the  hearing  in  accordance 
with  the  County  Court  Bules,  the  sum  of  £5  and 
proportionate  costs  with  a  denial  of  liability.  At  the 
trial  before  the  learned  judge  and  a  jury  on  the  9fch 
of  December,  a  verdict  was  returned  for  the  plaintiff 
for  £5,  and  thereupon  judgment  was  entered  for  the 
defendants  with  costs.  The  plaintiff  then  applied  for 
a  new  trial  on  the  ground  of  the  inadequacy  of  the 
damages,  but  this  was  refused.  On  the  22nd  of 
December  the  plaintiff  made  an  application  on  notice 
'to  the  leamea  county  court  judge  to  review  his 
decision  of  the  9th  of  December  as  to  costs  on  the 
ground  that  at  the  trial  it  was  not  mentioned  that 
the  payment  of  the  £5  into  oourt  was  made  with  a 
denial  of  the  defendants'  liability.  Upon  this  applica- 
tion the  learned  judge  amended  his  order  of  uie  9th 
of  December  so  far  as  it  related  to  costs,  in  respect  of 
which  he  made  no  order,  and  the  defendants  there- 
upon appealed. 

Lewis  Thomas,  for  the  appellants,  submitted  that 
the  learned  judge  had  no  jurisdiction  to  mldce  the 
order  of  the  22nd  of  December,  as  he  was  functus 
officio, 

Bockingham  Oill,  for  the  respondent,  contended  that 
whether  the  learned  judge  had  jurisdiction  to  vary 
his  order  of  the  9th  of  December  or  no,  the  Divisional 
Court  had  no  power  to  review  what  he  had  done  on 
tiie  defendants'  appeal  because  it  was  a  question  that 
should  be  brought  before  that  court,  if  at  all,  by 
prohibition. 

Lewis  Thomas,  in  reply — Although  the  defend- 
ants might  also  have  their  remedy  by  prohibition 
that  did  not  deprive  them  of  tiieir  right  to  appeal 
against  the  order  of  the  22nd  of  December ;  Barker 
V.  Palmer,  30  W.  E.  59,  8  Q.  B.  D.  9. 

Dablino,  J. — I  think  it  is  quite  clear  that  on  the 
application  of  one  of  the  parties  to  an  action  a  oounty 

' _  ^M  ^ 

(a.)  Beported  by  ERSxnra  Bbid,  Esq.,  Barrister- 
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oourfc  judge  has  no  jurisdiction  to  vary  lus  judgment, 
and  in  this  case  his  doing  so  amounted  to  his  trying 
a  OAse  without  a  jury  in  which  he  had  already  given 
his  decision  on  the  findings  of  a  jury.  Whether  he 
would  have  been  right  at  the  conclusion  of  the  trial  on 
the  9th  of  December  to  have  made  such  an  order  as 
he  made  on  the  22ud  of  December  appears  to  me  to 
be  a  doubtful  question,  but  it  is  unnecessary  for  the 
purposes  of  this  appeal  to  determine  it,  and  I  there- 
fore purposely  refrain  from  expressing  any  opinion 
which  mi^ht  ba  construed  as  a  decision  of  mine  on 
that  question.  It  is  perfectly  clear  that  the  order  of 
the  9th  of  December  was  the  order  that  the  learned 
judge  then  intended  to  make,  and  the  fact  that  on  a 
subsequent  application  by  one  of  the  parties  some- 
thing was  said  which  led  him  to  alter  the  view  he 
had  previously  taken  of  the  matter  and  had  embodied 
in  the  first  order,  g^ve  him  no  jurisdiction  to  re-try 
the  case  and  make  a  new  and  different  order  as  to 
costs.  Even  assuming  that  this  was  a  case  in  which 
a  writ  of  prohibition  could  rightly  have  issued,  th*it 
fact  of  itself  in  no  way  deprives  the  defendant  of 
his  right  to  bring  the  matter  before  this  court  by  way 
of  appeal.  That  appears  dear  from  the  decision  in 
Barker  v.  Palmer  {aupra)»  The  defendants*  append 
must  therefore  be  allowed  with  costs. 

Channell,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Ar milage  A  Strouts, 

Solicitors  for  the  respondent,  QUI  ik  Son. 


IN  BANKEUPTOY. 


(Wrightt?Bfgh;m,  JJ.)  }      M-<^^  28 ;  April  14. 

In  re  Frost  &  Frost. 
Ex  parte  The  Official  Receiver  v.  Frost. 

Bankruptcy — Payment  of  dividends  to  assignee  of  debts 
—Bankruptcy  Act,  1883  (46  ife  47  VicU  c.  52),  ss.  58, 
63,  r.  225,/c/rm  126. 

An  assignee  of  debts  in  a  bankruptcy  cannot  obtain 
payment  of  dividends  on  such  debts  from  the  trustee 
except  by  proving  in  place  of  the  creditors  who  have 
assigned^  or  producing  to  the  trustee  writteyi  authorities 
from  each  of  such  creditors  in  accordance  with  form  126. 

Appeal  from  an  order  of  his  Honour  Judge 
Addison  in  the  county  court  at  Greenwich. 

A  receiving  order  was  made  against  the  firm  of 
Frost  &  Frost  on  the  31st  of  December,  1887. 

The  trustee  paid  a  dividend  of  Ss.  5^d.  in  the 
pound. 

In  1898  the  trustee  was  released,  and  the  official 
receiver  became  trustee  ex  officio. 

During  the  same  year  a  sum  of  £16  came  into  the 
hands  of  the  official  receiver  available  for  the  pay- 
ment of  a  further  dividend  on  the  joint  estate. 

Mrs.  Frost,  the  respondent,  who  had,  in  October, 
1897,  bought  up  the  claims  of  a  number  of  the 
creditors  for  2s.  6d.  in  the  pound,  applied  to  the 
official  receiver  for  the  payment  of  dividends  on  the 
claims  she  had  bought. 

The  official  receiver  refused  to  pay  Mrs.  Frost, 
alleging  that  he  could  only  pay  dividends  to  creditors 
whose  proofs  were  on  the  file,  or  persons  duly 
authorized  by  such  creditors  to  receive  dividends  for 
them  in  the  prescribed  form  (form  126). 

(a.)  Reported  by  P.  M.  Francke.  Esq.,  Barrister- 

at^Law. 


The  county  court  judge  ordered  the  official  noaver 
to  pay  the  dividends  to  Mrs.  Frost. 
The  official  receiver  appealed. 

Muir  Mackemiet  for  the  appellant — The  offisisl 
receiver  can  only  pay  a  dividend  to  a  creditor  who  has 
proved  a  debt — Bankruptcy  Act,  18S3,  s.  58, 
sub-section  1,  "shall  distribute  dividends  amongsl 
the  creditors  who  have  proved  " — or  to  persons  aatibo- 
rized  by  creditors  to  receive  them  in  the  prescribed 
form  (form  126):  see  also  regulation  30  annexed 
t  >  the  Board  of  Trade  Circular  to  Trustees  in  Bink- 
ruptcy. 

Arthur  Poivell,  for  the  respondent. — "  Crediton"  in 
section  58  should  be  used  as  including  assignees  o{ 
creditors ;  the  executor  of  a  deceased  creditor,  or  the 
trustee  of  a  bankrupt  creditor  would  be  entitled  ta 
dividends.  Why  shotdd  not  the  assignee  of  a  creditor  ? 
The  forms  in  the  appendix  to  the  Bankmptey  Act  are 
not  intended  to  be  strictly  followed :  see  rule  5. 

Wright,  J. — ^The  question  before  us  is  of  some 
difficulty   and   importance.      This   lady   is    clesriy 
entitled  to  these  dividends,  and  the  question  is  bov 
she  is   to  get  them.    No  action  lies  for  them ;  pay- 
ment can  only  be  enforced  by  virtue  of  the  statata. 
There  is  no  way  of  enforcing  payment  pointed  oat  in 
the  statute  exceot  section  63 :  '*  If  the  trustee  rsfnses 
to  pay  any  diviaend  the  court  may,  if  it  thinks  fit, 
order  ^^^  to  pay  it,  and  also  to  pay  out  of  his  own 
money  interest  thereon  for  the  time  that  it  is  witU^ld 
and  the  costs  of  the  application."    In  oonsideriii|; 
this  section,  however,  the  court  should  look  at  tks 
paramount  intention  of  the  Act,  which  seems  to  be 
that  payment  should  only  be  made  to  pwaons  ha^ng 
proofs  on  tiiie  file.    If  the  trustee  or  official  receiver 
had  to  deal  in  every  case  with  assignments  such  as 
these  the  administration  of  the  Bankruptcy  Act  might 
be  dogged  with  inquiries  of  an  embarrassing  character. 
I  think  that  an  assignee  should  be  allowed  to  prove  in 
place  of  the  creditors  who  have  assigned  their  debti 
to  him,  unless  he  is  able  to  get  signed  authocitits 
from  them  to  receive  their  dividends.     I  see  no  otker 
point  which  we  need  decide. 

BiGHAM,  J. — ^The  respondent  is  assignee  of  certua 
debts,  and  entitled  in  some  way  to  receive  dividends. 
She  says  that  she  is  entitled  to  get  cheques  from  tbe 
official  receiver  in  her  favour.  I  think  section  &S. 
sub-section  1,  governs  the  case:  *'Tne  trustee  shall 
.  .  .  distribute  dividends  amongst  the  creditoii 
who  have  proved  their  debts."  The  respondent  hm 
not  proved  her  debt,  therefore  she  is  not  entitled  ts 
be  paid.  She  has  a  right  to  require  the  cheques  o 
tbe  creditors  to  be  handed  over  to  her,  or  she  verj 
likely  has  a  right  to  put  a  proof  on  the  file  to  staad 
in  place  of  the  proofs  of  the  creditors  who  have 
assigned  to  her.  Then  she  will  have  proved  her  debl 
and  complied  with  the  requirements  of  section  d^ 
sub-section  1. 

Appeal  aUowed, 

Solicitor  for  the  appellant.  The  SolicUor  to  the  Bovi 
of  Trade, 

Solicitor  for  the  respondent,  H,  Toomer, 
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iEtourt  of  ^pptal. 

Appeal.  \ 

(A.  L.  Smith,  Yanghan  Williams,  >  May  6. 

and  Bomer,  L.JJ.)  ) 

Flowbbs  v.  Chambebs.  (a.) 

Master  and  servant — Employers'  liability — Accidental 
injuries — Employment  on,  in,  or  aboiU  a  factory — 
Dock — Employment  on  ship  lying  in  dock —  Workmen's 
CompensaHon  Act,  1897  (60  &  61  Vict,  c,  37),  s.  7. 

EmployTnent  on  a  ship  lying  in  a  dock  is  not  employ- 
meat  on,  in,  or  ahout  the  dock  so  as  to  come  within  the 
Workmen's  Compensation  Act,  1897. 

Appeal  from  an  award  of  the  jadge  of  the  Bow 
Coimty  CSourt  in  an  arbitration  under  the  Workmen's 
Compensation  Aot,  1897. 

The  applicant  was  a  labourer  in  the  employment  of 
i  baige-owner  and  contractor,  who  undertook  the 
vork  of  discharging  manure  and  refuse  from  cattle 
steamerB.  On  the  Ist  of  December,  1898,  at  7  p.m., 
a  eattle  steamer  was  lying  in  the  Victoria  Docks, 
moored  alongside  the  quay,  and  a  barge  was  lying 
aloo^de  the  ship.  The  applicant  was  at  work  on  the 
dtip  m  the  course  of  his  employment,  and  was  engaged 
in  moozing  the  barge  to  the  ship,  in  order  that  the 
work  of  discharging  the  ship's  refuse  into  the  barse 
might  coiamenoe,  when  in  consequence  of  the  dark- 
ness  he  fell  from  the  upper  deck  on  to  the  lower  deck, 
md  was  injured.  The  method  adopted  for  removing 
and  discharging  the  refuse  was  by  means  of  picks 
and  shoyels,  no  machinery  being  used. 

The  county  court  judge  made  an  award  iu  favour 
of  the  applicant. 

The  employer  appealed. 

cT.  D.  Crawford,  for  the  appellant.  —  Since  the 
award  of  the  county  court  judge,  the  court  has  decided, 
in  the  case  of  Hall  v.  Hniwdon,  Hubbard,  &  Co,,  ante, 
p.  486,  that  a  wharf  on  which  no  machinery  is  used  is  not 
a  factory  within  the  meaning  of  the  Workmen's  Com- 
pensation  Act.  That  case  governs  this  case.  A  dock 
on  which  no  machinery  is  used  is  not  a  factory  within 
the  meaning  of  the  Ajot. 

[A.  L.  Smith,  L.  J. — There  is  the  further  question, 
whether,  assuming  «this  dock  to  be  a  factory  within 
tiie  Act,  a  ship  in  a  dock  comes  within  the  terms 
"dock"  as  used  in  the  definition  of  ''factory"  in 
lection  7,  sub-section  2.  We  left  this  question  un- 
decided in  WoodJiam  v.  Atlantic  Transport  Co, 
[Limited),  anU,  p.  105,  [1899]  1  Q.  B.  15.] 

Candy,  Q.C.,  and  Pocock,  for  the  respondent. — If 
this  dodc  is  a  factory  within  the  meaning  of  the  Act, 
then  employment  on  a  ship  lying  in  the  dock  is 
employment  on,  in,  or  about  a  factory.  Secondly, 
this  dock  is  a  factory,  because  it  is  a  dock  to  which 
some  of  the  provisions  of  the  Factory  Acts  are  applied 
by  section  23  of  the  Factory  Act,  1895— viz.,  the 
provisions  with  respect  to  accidents. 

A.  L.  Smith,  L.  J. — We  are  now  faced  with  a  ques- 
tion which  has  been  looming  in  the  distance  for  some 
time,  and  which  we  have  known  that  before  long  we 
dumld  have  to  decide — viz.,  whether  a  man  employed 
on  a  ship  which  is  lying  in  a  dock  is  employed  on, 
in,  or  about  the  dock  so  as  to  come  within  the 
meaning  of  employment  on,  in,  or  about  a  factory. 
If  it  had  been  intended  to  bring  ships  within 
the  purview  of  the  Act,  it  would  have  oeen  easy 
to  do  so  eocpiessly.  But  the  Legislature  in  defining 
what  is  in<doded  in  the  word  "  factory  "  has  picked 

(a.)  Beported  by  F.  Q.  Bugeeb,  Esq.,  Barrister- 

at-Law. 


out  a  number  of  words,  one  of  which  is  '*  dock,"  but 
'*ship"  does  not  appear  among  them.  They  are: 
'*  dooir,  wharf,  quay,  warehouse,  machinery,  plant." 
We  are  asked  to  hold  that  a  ship  is  a  dock ;  all  I  can 
say  is  tJiat  we  cannot  so  hold.  The  answer  to  the 
question  whether  a  man  employed  on  board  a  ship  in 
a  dock  is  employed  in  or  about  the  dock  so  as  to  oome 
within  the  Act  must  be  in  the  negative.  It  is  not 
necessary  to  determine  whether  this  dock  is  such  a 
dock  as  is  included  in  the  word  "factory."  The 
appeal  must  be  allowed. 

Yaxjohan  Williams  and  Bomsb,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors    for    the    appellant,    Keene,    Marsland, 
Bryden,  &  Besant. 

Solicitor  for  the  respondent,  8,  Benham, 


] 


March  11. 


Appeal. 

(A.  L.  SmiUi,  Collins,  and 

Bomer,  L.JJ.) 

Simmons  v.  White,  (a.) 

Master  and  servant — Employ ers'  liability — Accidental 
injuries — Dependants — Workmen's  Compensation  Act, 
1897  (60  &  61  Vict,  c.  37),  s.  7,  sub-section  2  ;  Sched. 
I,,  a.  1. 

'*  Dependants  "  within  the  meaning  of  section  7,  sub' 
section  2,  and  Schedule  I,,  s.  1,  of  the  Workmen's 
Compensation  Act,  1897,  must  have  been  wholly  or  in 
part  dependent  upon  the  earnings  of  the  workman  for  the 
ordinary  necessaries  of  life,  having  regard  to  the  class 
and  position  in  life  of  the  parties* 

The  question  whether  the  applicants  in  any  case  were 
dependants  in  this  sense  is  a  question  of  fact  to  be  decided 
by  the  arbitrator. 

Appeal  from  a  decision  of  the  judge  of  the  Dartford 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

The  claim  to  compensation  in  this  case  was  made 
by  the  father  and  mother  of  a  boy  who  had  been 
accidentally  killed  in  the  course  of  his  employment 
while  engaged  in  shunting  trucks  at  the  works  of  his 
employers,  John  Bazley  White  &  Brothers. 

The  applicants  daimed  to  be  '*  dependants  "  of  the 
deceased  within  the  meaning  of  section  7,  sub -section 
2,  of  the  Workmen's  Compensation  Act,  and  section 
1  of  Schedule  I. 

By  section  7,  sub- section  2,  '' '  dependants '  means 
— (a)  in  England  and  Ireland,  such  members  of  the 
workman's  family  specified  in  the  Fatal  Accidents 
Act,  1846,  as  were  wholly  or  in  part  dependent  upon 
the  earnings  of  the  workman  at  the  time  of  his 
death." 

Section  1  of  Schedule  I.  deals  with  the  amount  of 
compensation  under  the  Act,  where  death  resalts 
from  the  injury  and  the  workman  leaves  dependants. 

The  evidence  of  the  father  was  that  his  son  was 
fourteen  years  of  age,  that  he  was  earning  17s.  a 
week,  that  he  used  to  bring  home  his  wages  and  hand 
them  to  his  parents,  who  g^ve  him  what  they 
thought  right  for  pocket-money,  that  the  wages 
helped  to  maintain  the  family,  ana  that  they  expected 
this  help.  He  further  said  that  he  himself  was 
thirty- four  years  of  age,  and  that  he  was  in  receipt  of 
full  wages  and  was  working  overtime,  and  that  he 
owed  no  man  anything.  The  country  court  judge 
found  that  the  boy's  wages  went  into  a  common 

(a.)  Beported  by  F.  Q.  BT70KXB,  Esq.,  Barrister- 

at-Law. 
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fund  for  the  benefit  of  the  family,  and  that  they  were 
fiuffident  to  pay  for  his  keep  and  leave  a  balanoe,  and 
he  decided  that  upon  the  facts  the  applicants  were  in 
part  dependent  upon  the  deceased,  and  he  adjudged 
that  the  applicants  should  recoyer  £35  and  £3  10s. 
for  f nneru  expenses. 

The  employers  appealed  on  the  grounds  that  the 
county  court  judge  had  misdirected  himself  as  to  the 
meaning  of  the  words ' '  dependants ' '  and  ' '  dependent ' ' 
in  section  7,  sub-section  2,  of  the  Workmen's  (Com- 
pensation Act,  and  that  there  was  no  evidence  that 
t^e  applicants  were  **  dependants  **  within  the  mean- 
ing of  the  Act. 

8,  H»  Leonard,  for  the  employers. — ^The  county 
court  judge  misdirected  himself  by  assuming  that  the 
word  "  dependants"  in  the  Workmen's  Compensation 
Act  included  all  those  persons  who  could  recover 
damages  under  Lord  Campbell's  Act.  That  is  not 
the  right  test ;  the  idea  of  dependence  is  not  suggested 
in  Lord  Campbell's  Act.  l^e  ordinary  meaning  of 
«  dependent  "  as  given  in  the  dictionaries  is,  "  That 
depends  on  or  has  to  rely  on  something  else  for 
support,  supply,  or  what  is  needed  " ;  "  subject  to  the 
power  of,  not  able  to  exist  or  sustain  itself  wiUiout 
the  power  of."  And  that  of  '*  dependant "  is,  "one 
who  lives  in  subjection  to  or  at  the  discretion  of 
another."  In  Shakespeare's  *' Cymbeline,"  Act  L, 
scene  6,  the  phrase  occurs,  **  What  shalt  thou 
expect,  To  be  depender  on  a  thing  that  leans  ?  " 
The  words  imply  the  tie  of  necessity.  It  is  not 
enough  to  show  merely  that  the  applicants  derived 
some  pecuniary  advantage  from  the  deceased; 
it  must  be  shown  that  they  had  to  rely  on  him  for 
some  of  the  necessaries  of  life.  There  was  no 
evidence  that  the  applicants  were  dependent  on  their 
son  in  this  sense.  The  county  court  judge  was  wrong 
in  law  in  inferring  from  the  facts  proved  that  ^e 
applicants  were  '*  dependants  "  witmn  the  meaning 
of  the  Act.  The  true  meaning  of  "  dependent "  in 
this  Act  is  rightly  given  in  **  Accidents  to  Workmen," 
by  Minton-Benhouse  and  Emery,  at  p.  156. 

Hav/tin,  for  the  applicants,  was  not  called  upon  to 
argue. 

A.  L.  Smith,  L.J. — We  cannot  say  there  was  no 
evidence  on  which  the  county  court  judge  could  find 
as  he  has  found.  The  deceased  was  a  boy  who  was 
earning  17b.  a  week,  and  who  brought  home  his 
wages  and  put  them  into  a  common  fund,  and 
thereby  helped  to  maintain  the  family.  The  county 
court  judge  found  that  his  father  and  mother  were  in 
part  dependent  on  the  deceased.  It  is  not  our  duty 
to  dedde  whether  that  finding  of  fact  is  one  to 
which  we  should  ourselves  have  come,  but  we  cannot 
say  there  was  no  evidence  to  support  it.  The  appeal 
must  be  dismissed. 

Collins,  L.  J. — I  am  of  the  same  opinion.  I  do 
not  see  how  we  can  say  that  the  county  court  judge 
misdirected  himself.  I  affree  with  the  expression  of 
opinion  to  be  found  in  *'  Accidents  to  Workmen,"  by 
Sd^ton-Senhouse  and  Emery,  at  p.  156:  "By  the 
expression  '  wholly  or  in  part  dependent '  a  wide 
latitude  is  given  to  the  arbitrator.  It  would  be 
hopeless  to  attempt  to  lay  down  any  rule  of  guidance, 
because  every  case  would  probably  differ  in  some 
material  ciroumstanoe  from  almost  every  other. 
Dependent  probably  means  dependent  for  the 
ormnary  necessaries  of  life  for  a  person  of  that  class 
aod  position  in  life.  Thus  the  financial  and  social 
position  of  the  recipient  of  compensation  would  have 
to  be  taken  into  account.  That  which  would  make 
one  person  dependent  upon  another  would  in  another 
case  merely  cause  the  one  to  receive  benefit  from  the 
other,    Each  p<k?e  must  stand  on  its  own  merits,  and 


be  decided  as  a  question  of  fact  by  the  acfaitetor." 
I  think  that  is  a  good  direction,  and  I  will  pcesuiis 
that  the  county  court  judge  had  read  it  and  adoptsd 
it.  .  That  bekig  so,  we  cannot  interfere  witii  Idi 
finding. 

BoMEB,  L.J.— I  cannot  escape  from  the  finding  ol, 
the  county  court  judge,  though  I  might  have  amvsd^ 
at  another  finding  myself.  I  agree  with  what  ii 
stated  in  Mr.  Minton-So^ouse's  book.  I  think  tiiat 
'*  dependants  "  within  the  meaning  of  the  Act  mnt 
be  dependent  in  the  proper  sense  of  the  word — ^tbat  ii,  \ 
dependent  for  the  ordinary  necessaries  of  life,  hsfjugi 
regard  to  the  class  and  position  in  life  of  the  partki. 

Appeal  dwnU&ed, 

Solicitors  for  the  employers,  Leonard  A  PUditrk. 

Solicitor  for  the  applicants,  Edward  Clarlu, 
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May  13. 
THE  City  of 


& 


Aldis  v.  The  Coeporation  of 

London,  (a.) 

Metropolis— Management — Streets  —  Widening    streeto 
Compulsory  purchase — Corporation — Power  of 
poration  to  take  pari  of  house — Injunction — Ov 
Right  of  owuer  to  retain  part  not  required — Afic 
Angelo  Taylor's  Act  (57  Geo.  3,  c.  xxix.\  ««.  80, 

Where  the  Corporation  of  the  City  of  London  boni 
adjudged  that  part  of  a  house  ohetrtteled  and 
the  widening  of  a  street,  and  served  a  notice  on 
to  purchase  and  compulsorily  ticquire,  under  aeetiom 
and  82  of  Michael  Angelo  Taylor's  Ad,  the  whole  of 
house, 

Held,  that,  as  the  corporation  failed  to  show  thai 
part  of  the  house  remaining  after  they  had  takm 
much  as  toas  absolutely  required  for  the  widening  of 
street  would  he  useless  to  the  owner,  the  owner  woe 
to  retain  thai  part;  and  injunction  granted  reii 
the  corporation  from  acting  on  the  notice  to  tabs 
whole, 

Gordon  v.  The  Vestry  of  St.  Mary  Abbotts, 
sington,  38  Solicitors'  Journal,  580,  [1894]  2  Q. 
742,  cotisidered  and  explained. 

Motion  asking  for  an  order  to  restrain  the 
tion  of  the  City  of  London  from  acting  on  a 
pursuant  to  a  resolution  to  take  under  the  po 
provisions  of  Michael  AD«elo  Taylor's  Act  (57  Geo. 
c.  zxix.),  as.  80,  82,  the  house  No.  3,  Cheapeide  ' 
the  purpose  of  widening  Cheapside. 

The  house  in  question  occupied  an  area  of  about?* 
square  feet,  of  which,  as  appeared  from  the  plai 
the   corporation,  about   400  square   feet  only 
actually  required  for  the  purposes  of  the  pioj 
widening. 

The   corporation   had,  however,  duly  served 
plaintiff  with  a  notice  to  treat  with  the  inteoftioB 
acquiring  the  whole  of  his  premises,  and  it  ^ 

when  the  plaintiff  saw  the  plans  that  he  < 
that  a  portion  only  would  necessarily  be  aoquired 
the  proposed  improvement. 

The  defendants  at  the  bar  acknowledged  that 
view  of  recent  decisions  they  could  not 
the  plaintiff  was  estopped  by  '*  aoqui< 
bringing  this  motion. 

(a.)  Reported  by  C.  C.  Hbnslby,  Esq., 

at-Law. 
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The  premiiee  were  partly  ooonped  as  a  toy  shop 
and  partly  for  a  photograpbio  basmees. 

P.  0.  Lavjrence^  Q'C,,  and  MacSwinnei/f  for  the 
appUoantfl. — ^The  corporation  oan  only  take  com- 
pnleory  the  400  square  feet  aotoally  needed  for 
widening  the  streets.  The  applicant  will  be  able  to 
carry  on  his  business  on  the  remaining  300  square  feet, 
which  will  be  amply  sufficient  for  his  purpose  if,  as 
he  intends  doing,  he  relinquishes  his  photographic 
business  and  makes  some  other  minor  arrangements. 
The  corporation  cannot,  under  the  Act,  drive  out 
people  unless  the  ground  they  propose  to  take  is 
really  wanted  for  the  improvements  or  unless  indeed 
they  can  show  that  the  part  remaining  after  taking 
what  it  is  absolutely  necessary  for  them  to  take  will 
be  useless  to  the  present  pcoupier,  and  it  is  further 
necessary  that  their  notice  to  treat  must  be  a  bond  fide 
one  and  show  clearly  what  is  really  requisite  for  their 
pnrpoae. 

lliey  referred  to  Teuliere  v.  The  Vestry  of  St.  Mary 
Abbotts,  Kensington,  30  Ch.  D.  642,  34  W.  tt.  Dig. 
102 ;  Femley  v.  The  Board  of  Works  for  the  Lime- 
house  District,  43  Solicitors*  Jottrnal,  332  ;  Oard 
V.  Seufers  Commissioners,  28  Ch.  D.  436,  33  W.  B.  Dig. 
106. 

Warrington,  Q,C»,  and  John  Henderson,  for  the 
corporation. — ^The  corporation  have  served  notice  to 
take  the  whole,  because  they  practically  require  the 
whole.  The  nature  of  the  property  precludes  sub- 
division. They  will  have  substantially  to  pidl  down 
the  whole  house,  and  under  these  circumstances  are 
entitled  to  acquire  the  whole  house.  Had  the  corpora- 
tion served  the  applicant  with  notice  to  acquire  part 
only,  it  would  have  been  competent  for  him  to  turn 
round  and  say,  "No;  you  must  take  the  whole."  Con- 
versely the  corporation  have,  under  the  circumstances, 
the  right  to  acquire  the  whole  though  a  portion  only 
of  the  ground  may  be  required  for  the  actual  widening 
of  the  street:  Gordon  v.  T?ie  Vestry  of  St,  Mary 
Ahltotis,  Kensington,  38  SOLICITORS*  Journal,  580, 
[1894]  2  Q.  B.  742.  The  case  of  Femley  v. 
Boar  if  of  Works  for  the  Li  me  ho  use  District,  which  is 
cited  in  favour  of  the  applicant,  was  a  very  special 
one.  Here  there  is  no  secret  prior  agreement  to  saU 
the  surplus  property  as  there  was  in  that  case ;  the 
notice  of  the  corporation  is  in  all  respects  bond  fidfi, 

Kjuckwioh,  J. — ^The  ingenious  argument  presented 
on  behalf  of  the  corporation  invites  me  to  decide  a 
point  which  does  not  arise  in  this  case.  The  argumen  t 
la  that  if  the  corporation  were  taking  the  part 
coloured  pink  leaving  out  the  part  coloured  blue  on 
their  plan  fa  small  isolated  part  of  the  bmlding), 
ooold  not  tiie  plaintiff,  the  defendants  urge  with 
oonaiderable  foroe,  fairly  say,  '<  Tou  cannot  take  part 
of  the  house,  practically  destroying  the  whole  of  the 
honae,  without  taking  the  whole  house "  P  That 
contention  is  supported  by  the  judgment  of  the  lords 
joBtices,  and  especially  by  the  judgment  of 
Collins,  L.J.,  in  the  case  of  Gordon  v.  Veatry  of  SU 
Mary  Abbotts,  But  that  is  not  the  present  question. 
The  corporation  have  served  notice  on  the  plaintiff  to 
take  the  whole  house,  but  the  plaintiff  says,  "  No ;  by 
your  owns  plans  it  is  shown  that  you  only  need  a  part, 
and  yon  are  not  entitled  to  take  the  whole  but  only 
that  part  which  you  actually  require."  J,  for  my  part 
on  the  facts  before  me,  cannot  see  why  the  plaintiff 
may  not  insist  on  the  corporation  only  taking  a  part  of 
the  house  merely  because,  if  the  tables  were  turned, 
he  oonld  say,  if  the  corporation  only  claimed  to  take 
a  part,  "  No ;  you  cannot  take  a  part  without  taking 
the  whole."  If  the  plaintiff  were  merely  obstructive 
and  attacking  the  corporation,  the  court,  of  course, 
would  not  for  a  moment  support  him ;  but  here,  by 
his  definite  evidence,  he  shows  that  he  has  carried  on 


his  business  for  some  time,  that  he  sees  his  way,  bjr 
various  means — for  instance,  by  relinquishing  his 
photographic  business  and  carrying  on  the  toy-shop 
only — to  oarrv  on  his  business,  and  it  is  quite  possible 
that  he  may  do  so  well.  It  may  be  a  small  place  that 
he  will  have  left,  but  in  London,  as  one  goes  along 
the  streets,  one  sees  many  shops  carried  on  in 
straitened  premises,  and  they  are  frequently  found 
to  pay.  I  know  a  shop  of  the  kind  not  far  from  here. 
The  corporation  say  we  must  have  the  land,  and 
attempt  to  take  the  whole;  there  is  no  moral 
obliquity,  nothing  morally  wrong  in  that  on  their 
part;  they  are  not  taking  any  undue  advantage. 
But  they  show  by  their  phms  that  they  onl^  want 
part  of  the  house  for  the  purpose  of  widening 
the  street,  whereas  they  want,  and  are  attempting  to 
take,  the  whole ;  and  on  the  authorities  it  is  clear 
that  they  cannot  do  this  unless  they  show  that  the 
remainder  is  useless  to  the  plaintiff.  With  refer- 
ence to  tiie  case  of  Gordon  v.  The  Vestry  of  St.  Mary 
Abbotts,  Kensington,  1  will  make  one  remark.  In  that 
case  both  the  lords  justices  took  pains  to  decide  the 
law  on  the  Act  and  did  not  apply  it  to  the  facts  of  the 
case.  At  p.  754  of  [1894]  2  Q.  B.  (nearlv  at  the 
bottom  of  the  page),  Ooliins,  L.J.,  expressly  says  : 
"Our  decision  leaves  the  question  of  fact  to  be 
decided."  Applying  the  decision  of  law  in  that  case 
to  the  facts  before  me,  I  think  that  the  plaintiff  suc- 
ceeds in  his  contention  that  ^he  is  entitled  to  keep 
that  part  of  the  property  which  the  defendants  do  not 
actuidly  require  for  carrying  out  the  widening  of  the 
street. 

Motion  allowed. 

Solicitors,  W.  E.  Aldis ;  H.  H.  Crawford  {the  City 
Solicitor), 


Chan.  Div.    1  -m-— *»».  1 1 

Kekewich,J.l  March  11. 

In  re  Chatabd's  Settlisment.  (a.) 

Practice  —  Payment  out  of  court  —  French  subjects  — 
Infants — French  guardian^s  right  to  receive  money — 
Discretion  of  court, 

A  French  subject  who,  according  to  French  law,  is  the 
legal  guardian  of  his  infant  children  {also  French  sub- 
jects), and  is  empowered  by  that  law  to  receive  and  give 
legal  discharges  for  all  moneys  coining  to  them  during 
their  minority,  is  not  entitled  as  of  right  to  payment  out 
of  court  of  a  fund  to  which  such  infant  children  have 
become  absolutely  entitled. 

The  court,  however,  can,  in  its  discretion,  pay  the 
fund  out  to  him  upon  the  production  of  satisfactory 
evidence  thcU  it  will  be  applied  for  the  benefit  of  the 
children. 

Petition. 

This  was  a  petition  by  two  infant  French  subjects 
by  their  father  and  lawful  guardian,  also  a  French 
subject,  as  next  friend,  praying  for  the  payment  out 
of  court  of  a  sum  of  £2,001  Os.  3d.  new  consols,  and 
£26  12s.  cadi.  The  trust  fund  had  been  paid  into 
court  under  the  Trustee  Relief  Act  by  the  respondent, 
the  surviving  trustee  of  the  settiement  made  upon  the 
marriage  of  the  infant  petitioners'  grandparents,  and 
in  the  events  which  had  happened  the  infant  peti- 
tioners had  become  absolutely  entitied  to  the  settled 
property. 

The  petition  prayed  that  the  funds  in  court  to  which 
the  infant  petitioners  were  entitied  might  be  divided 

(a.)  Reported  by  R.  J.  A.  Morrison,  Esq.,  Bar- 

rister-at-Law. 
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into  moieties,  and  one  moiety  paid  to  the  father  as  the 
guardian  of  the  infant  female  petitioner,  and  the 
other  paid  to  him  as  the  guardian  of  the  infant  male 
petitioner. 

Paragraph  14  of  the  petition  stated  that  by  the  law 
of  France  the  father  as  the  legal  gnardiaa  of  the 
infant  petitioners  was  entitled  to  receive  and  nve 
legal  discharges  for  all  moneys  coming  to  his  children 
dnring  their  minority. 

The  case  was  argued  on  the  assumption  that  this 
statement  in  the  petition  was  strictly  proved. 

Tngpen,  for  the  petitioners. — The  father  is  entitled  as 
of  right  to  have  these  funds  paid  out  to  him  as 
guardian  of  these  infants :  In  re  Orichton*8  Trusts, 
24  L.  T.  O.  8.  267;  In  re  Ferguson's  Trmts,  22 
W.  R.  762 ;  In  re  Brmvn's  Trust,  13  W.  R.  677,  12 
L.  T.  Rep.  488.  In  re  Hellmann's  Will,  14  W.  R. 
682,  L.  R.  2  Eq.  363,  is  perhaps  against  me,  but  the 
weight  of  authority  is  in  my  favour:  Simpson  on 
Infants  (2nd  ed.),  p.  254.  The  same  principle  guides 
the  court  in  appointing  guardians  to  infants  domiciled 
abroad  :  In  re  Willoughhy,  33  W.  R.  860,  30  Ch.  D. 
324 ;  In  re  Bourgoise,  37  W.  R.  663,  41  Ch.  D.  310. 

Stevjart  Smith,  for  the  respondent. — In  re  HelU 
mannas  Will  is  more  applicable  to  the  present  circum- 
stances than  the  other  cases  dted.  There  is  nothing 
to  prevent  the  court  from  keeping  the  fund  until  the 
beneficiaries  can  give  a  receipt  for  it ;  and  I  sabmit 
that  is  what  ought  to  be  done  here.  At  any  rate  the 
father  should  satisfy  the  court  that  the  money  will  be 
applied  for  the  benefit  of  the  children. 

Ingpen,  in  reply. — The  court  has  no  jurisdiction  to 
refuse  to  pay  out  funds  to  a  foreigner  wno  has  proved 
his  title  to  tiiem  according  to  the  law  of  his  domidL 

Kekewiou,  J. — This  case  has  been  argued  at  my 
suggestion  as  if  the  statement  in  the  14th  paragraph 
of  the  petition  had  been  strictly  proved.  The  question 
which  I  have  to  determine  is  whether  I  am  bound  to 
direct  the  payment  out  of  this  money  as  prayed  by 
the  petition.  If  I  am,  then  I  must  do  my  duty ;  if 
I  am  not,  then  I  have  a  discretion  which  I  must 
exercise  on  proper  materials  which  at  present  are  not 
before  me. 

The  cases    of  In  re    Oric,hton^$    Trust  and  In   re 

Ferguson's  Trusts  are  distinguishable  from  the  preseot 

case,  for  in  them  the  infants  were  Scotch  and  had 

reached  the  age  of  puberty  according  to  Scotch  law ; 

and  also,  as  appears  by  tiie  later  case,  the  Scotch 

curator  has  to  give  security,  and  account  for  all  sums 

received  on  behalf  of  the  minor.     The  report  in  In  re 

Brown's  Trust  is  meagre,  and  I  do  not  think  it  is  a 

case   which   can  be  relied  upon  as    establishing  a 

principle.     I  do  not  think  either  that  I  ought  to 

regard  In  re  Hellmann's  Will  as  affecting  the  present 

case.    That  was  a  petition  under  Lord  St.  Leonards* 

Acts  (22  &  23  Vict.  c.  35  and  23  &  24  Vict.  c.  38), 

and  a  decision  on  a  petition  under  those  Acts  cannot 

possibly,  it  seems  to  me,  be  regarded  as  an  authority 

for  the  proposition  that  a  French  guardian  is  entitled 

as  of  right  to  have  the  fund  in  court  paid  to  him.     I 

think  I  ought  to  consider  whether  the  fund  if  paid  to 

the  guardian  will  be  properly  applied  for  the  infants' 

benefit,  or  whether  I  ought  to  retain  the  fund  in 

court  until  they  attain  their  majorities.     Satisfactory 

evidence  could  perhaps  be  produced  to  show  that 

the    fund    would    be    properly    applied    for    their 

benefit ;  but  at  present  I  am  not  asked  to  pay  out  on 

that  footing,  but  merely  on  the  ground  that  the 

guardian  is  entitled  to  the  fund  as  of  ri^ht.    Even 

assuming  that  the  father  can  give  a  receipt  for  the 

money,  nevertheless  it  seems  to  me  that,  having  the 

custody  of  the  fund  for  the  infants,  I  ought  not  to 

pay  it  over  unless  I  think  that  it  is  in  the  interests  of  , 


the  infants  that  that  should  be  done.  In  re  BarMt 
Will,  35  W.  R.  737,  36  Gh.  D.  287,  is  a  weU-knova 
example  of  a  class  of  oases  dealing  with  payment  oit 
to  tiiie  officially-appointed  curatora  o^  a  foreiga 
lunatic,  and  in  that  and  similar  cases  the  conzt  fan 
id  ways  required  to  be  satisfied  that  the  money  ii  to  lit 
paid  over  to  the  foreign  official  for  some  pozpose  tv 
which  it  is  his  du  ty  to  apply  it.  I  shall  aco^diiiglj  bi 
prepared  to  consider  any  evidence  as  to  the  pRmoni 
ap]^cation  of  the  money  by  the  guardian,  aod  tkt 
case  may  be  brought  before  me  again  for  tkat 
purpose. 

Solicitors,  P,  Oollinga  <k  Co. ;  Glaudius  Qeorgt  Algsr, 


iv.    ] 
t,J.J 


ManhS. 


;'S 


Chan.  Div. 
Kekewich 

In    re    BABOirBSS     BATBICAK     AITD 

CJONTRACr.   (a.) 

EcdesiMtiocU  law — Enlargement  of  existing  churti^»i 
— "  Adjoining  "  land — Intervenir^  highway— dtm' 
cratum  of  Churchyards  Act,  1867  (30  <(  31  Fid 
c.  133). 

A  plot  of  ground  immediately  opposite  to,  hut  aepuruki 
by  a  highway  from,  an  existing  churchyard  um  vrmmi 
to  he  added  to  the  churchyard  under  the  ConseaviiM  4 
Churchyards  Act,  1867,  which  contains  pnmaitms  fit 
the  conveyance  and  consecration  '*  of  portions  of  grtmsd  ^ 
adjoining  and  added  to  existing  churchyards'* 

Held,   that  it  was    ^'adjoining"    land   within  the 
meaning  of  the  Act. 

Vendor  and  purchaser  summons. 

This  was  a  summons    by  the  vendor,  who  m; 
tenant  for  life  of  the  land  contraoted  to  be  8<U 
asking  for  a  declaration  that  she  had  power  to  «! : 
the  same  under  the  Oonsecratioa  of  Churchyards  Ad, 
1867. 

The  purchaser,  who  was  rector  of  the  pariah  d 
Brome,  Suffolk,  had  agreed  to  buy  the  pteoe  of  Inft 
in  question  for  the  purpose  of  enlarffing  the  ^^^i^^^l. 
churchyard.  The  churchyard  had  a  frontngB  « 
162ft.  on  to  the  south  side  of  a  pubUc  highway  afao^ 
20ft.  wide,  and  the  land  contracted  to  be  soldhaia 
frontage  of  100ft.  on  to  the  north  side  of  the  m^ 
highway,  and  immediately  opposite  to  the  dmrd- 
yard. 

It  was  desired  that  the  pieoe  of  liuod  should  tej 
conveyed  and  oonseorated  under  the  proviaioos  of  ' 
Consecration  of  Churchyards  Act,  1867»  which 
passed  for  the  purpose  of  diminishing  "  the 
attendant  on  the  consecration  of  portions  of 
adjoining  and  added  to  existing  diorohyazds,^  ^ 
question  arose  as  to  whether  this  was   "adjoi 
land**  within  the  meaning  of    that  Act,  and 
present  summons  was  accordingly  taken  oi^ 

J.  M,  Stone,  for  the  vendor. — ^Adjoining  doei 
necessarily  mean  contiguous.  In  Coventry  v.  Limimtf 
Brighton,  and  South  Coast  Railway  Co.,  16  W.  B.  ^' 
L.  R.  5  Eq.  104,  and  London  and  South-^  Western  BaUm^ 
(7o.  V.  BfacJbnore,  L.  R.  4  H.  L.  610. 18W.  R.H.L.1% 
1, 13-15,  which  were  casesunder  the LandsClaosesOoB^ 

solidation  Act,  1845,  lands  separated,  in  the  forme  ok^'. 
by  a  private  right  of  way,  and  in  the  latter  ease,  by  t' 
wall,  were  held  to  be  adjoining  lands.  On  the  iaqpfi*^ 
tion  of  ownership  of  the  subsoil  usque  ad  medimm/M! 
vice,  premises  on  opposite  sides  of  the  atreei  **^ 
held  to  be  ** adjoining  or  contiguous**:  Ha^/nts  %>\ 
King,  42  W.  R.  56,  [1893]  3  Ch.  439 ;  MidddkmA  % 

(a.)  Reported  by  R.  J.  A.  Mokkison,  Bsq.,  Banvtv^ 

at-Law. 
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High  Goitbt. 


Johnston  v.  Boyxs. 


HlOH  COTTBT. 


Newlay  Bridge  Co.,  38  Ch.  D.  133 ;  and  In  re  White*a 
CharUiea,  46  W.  B.  479,  [1898]  1  Ch.  659. 

W.  M,  Spenee,  for  the  purchaser. — This  will  be  a 
new  chnrohyard,  not  an  enlargement  of  the  existing 
one.  In  order  that  one  piece  of  land  may  adjoin 
another  it  must  be  absolutely  contigaoas  to  it :  Rex 
T.  Hodges,  1  Moo.  &  Mai.  341.  The  oases  cited  under 
the  Lands  Clauses  Consolidation  Act  do  not  really 
apply. 

KsKBWiOH,  J.^It  would  be  a  great  pity  for  me  to 
attempt  to  define  the  meaning  of  the  word 
'*  adjoining  "  in  this  Act  of  Parliament.  If  I  were  to 
attempt  to  do  so,  my  definition,  li^e  most  other 
definitioiis,  would  be  sure  to  be  more  or  less  inaccurate, 
for  in  all  probability  it  would  not  include  every  con- 
oeiTable  case,  and  I  am  afraid  of  excluding  a  case 
which  might  properly  come  within  the  scope  of  the 
Act.  I  shall  taerefore  content  myself  by  saying  that 
in  this  particular  instance  this  piece  of  land  is 
'*  adjoining  '*  land  within  the  meaning  of  the  Act. 

Solicitors,  Hudson,  Matthews,  &  Co, 


Cozens-Hardy.  J.  I  ^^"^  ^^*  ^®' 

Johnston  v.  Botes,  (a.) 

Ven*for  and  purchaser — Contract — Sale  h/  auction — Offer 
by  conditions  of  sale — Acceptance  hy  highest  bidder — 
Payment  of  deposit  hy  cheque — Custom  at  auction — 
Statute  of  Frauds  (29  Car.  2,  c.  3),  «.  4. 

A  vendor  who  offers  property  for  sale  hy  auction  on 
the  terms  of  printed  conditions  can  be  made  liable  to  a 
number  of  the  public  who  accepts  the  offer  if  those  con- 
diiuma  he  violated,  and  who,  being  the  highest  bidder,  is 
not  allowed  to  sign  the  written  contract ;  and  it  is  no 
defence  to  an  action  to  enforce  such  a  liability  that  there 
is  no  contract  in  writing  signed  by  the  vendors. 

Under  the  usual  condition  of  sale  that  the  purchaser 
shall,  immediately  after  the  sale,  pay  the  auctioneer  a 
d^fjosit  often  per  cent,  and  sign  the  subjoined  agreement, 
cash  must  be  paid. 

There  is  no  custom  that  a  vendor  is  bouttd  to  accept  the 
clietpie  of  a  person  of  good  credit,  much  less  that  of  a 
pauper. 

Action. 

This  was  an  action  by  Theresa  Johnston,  suing  as 
a  married  woman  entitled  for  her  separate  use  against 
W.  O.  Boyes  and  A.  W.  Aduns,  claiming  damages 
under  the  following  circumstances. 

The  defendants,  who  were  trustees  for  sale,  offered 
the  White  Hart  Inn,  South  Mimms,  Middlesex,  for 
■ale  by  auction  on  the  24th  of  May,  1898.  By  the 
first  condition  of  sale,  the  highest  bidder  was  to  be 
the  purchaser,  and  by  the  second  condition  the  pur- 
chaser was  immediately  after  the  sale  to  pay  to  the 
auctioneers  a  deposit  of  £10  per  cent,  on  the  amount 
and  in  part  payment  of  his  purchase-money,  and  sign 
an  agreement  subjoined  to  the  conditions  to  complete 
the  purchase.  The  subjoined  agreement  was  in  the 
following  form  :  *'  At  the  sale  by  auction  made  this 
day  of  the  property  described  in  these  particulars, 
,  of         -  ,  was  the  highest  bidder 

for,  and  was  declared  the  purchaser  of,  the  said 
property,  at  the  price  of  £  ;  and  he  has  paid  to 

Messrs.  Bodwell  &  Son,  of  Watford,  Herts,  as  agents 
for  and  on  behalf  of  William  Osbom  Boyes,  of 
Barnet,  and  A.  W.  Adams,  of  90,  Ladbroke-grove, 
Netting  HOI,  the  vendors,  the  sum  of  £        by  way 

(a.)  Beported  by  Nxyillb  Tebbutt,  Esq.,  Bar- 

rister-at-Law. 


of  deposit  and  in  part  payment  of  the  purchase- 
money,  and  heraby  agrees  to  complete  the  purchase 
in  accordance  with  the  above  conditions ;  and  ihe 
said  Messrs.  Bodwell  &  Son,  as  the  vendors'  agents, 
hereby  confirm  the  said  sale  and  acknowledge  the 
receipt  of  the  said  deposit." 

The  plaintiffs  husband  attended  the  auction  aud, 
on  behalf  of  his  wife,  bid  for  the  property,  which  was 
knocked  down  to  him  as  the  highest  bidder  at  the 
price  of  £4,900.  He  immediately  went  to  the  aao- 
tioneer*s  rostrum  with  a  view  to  signing  the  contract 
and  paying  the  deposit  amountiuK  to  £490.  But  Mr. 
Boyes,  one  of  the  defendants  and  the  solicitor  con- 
ductixig  the  sale,  recognized  him  as  a  man  who,  in  the 
previous  week,  had  appeared  in  the  county  court,  of 
which  Mr.  Boyes  is  the  registrar,  and  sworn  that  he 
had  nothing  in  the  world  but  the  clothes  he  stood  up 
in.  Johnston  tendered  his  own  cheque  in  payment  of 
the  deposit,  whereupon  Mr.  Boyes  told  the  auctioneer 
not  totake  the  cheque.  Some  further  discussion  took 
place,  partly  in  the  auction-room,  and  pardy  in  an 
ante-room,  to  which  the  auctioneer  and  his  clerk  and 
Johnston  and  the  defendants  retired,  the  result  of 
which  was  that  the  refusal  to  accept  the  cheque  wus 
persisted  in.  Johnston  said  that  his  wife  would  find 
the  money  the  following  day,  but  Mr.  Boyes  said  he 
muMt  have  the  cash  that  day,  and  as  Johnston  did  not 
provide  the  cash,  the  matter  was  treated  as  at  an  end 
so  far  as  he  was  concerned,  and  a  contract  was  im- 
mediately afterwards  signed  for  sale  to  another 
gentleman  at  the  price  of  £4,950. 

It  was  also  proved  at  the  trial  that  before  the 
transaction  was  put  an  end  to,  Johnston  said  he  wim 
purchasing  on  behalf  of  his  wife,  and  that  though 
Johnston  had  at  the  time  no  assets  to  meet  it,  the 
cheque  would  have  been  met  by  the  plaintiff  pro- 
viding funds. 

The  writ  was  issued  on  the  27th  of  May,  1898,  and 
was  inclorsed  with  a  claim  for  a  declaration  that  the 
plaintiff  was  entitled  to  be  the  purchaser  of  the 
property ;  for  an  order  directing  the  defendants  to 
accept  tiie  deposit  and  to  allow  her  to  sign  the  agree- 
ment ;  and  for  an  injunction  to  restrain  the  comple- 
tion of  the  resale.  On  a  motion,  Stirling,  J.,  refused 
the  injunction  (see  42  Solicitors*  Journal,  610). 
The  writ  was  subsequently  amended  by  substituting  a 
claim  for  damages  against  both  defendants  for  breach 
of  contract  that  the  highest  bidder  should  be  the 
purchaser,  and  against  the  defendant  Boyes  in 
particular,  in  so  far  as  such  breach  of  contract 
consisted  in  directing  the  auctioneer  not  to  accept  the 
cheque,  and  not  to  allow  the  husband  to  sign  the 
agreement. 

Tindal  Atkinson,  Q.C.,  and  F.  P.  Onslow,  for  the 
plaintiff. — The  plaintiff  being,  by  her  agent,  the 
highest  bidder  at  the  auction,  accepted  the  offer  con- 
tained in  the  conditions,  '*  that  tne  highest  bidder 
should  be  the  purchaser,"  and  is  entitled  to  maintain 
an  action  for  the  breach  of  the  contract  thus  made. 
It  is  not  necessary  that  such  a  contract  should  be 
evidenced  by  writing  signed  by  the  vendors :  Carlill 
V.  Carbolic  Smoke  Ball  Co,,  41  W.  R.  210,  at  p.  212, 
[1893]  1  Q.  B.  256,  at  p.  262;  Warloiv  v.  Harrison,  8 
W.  B.  95,  1  EU.  &  Ell.  295 ;  Spencer  v.  Harding,  19 
W.  R.  48,  L.  R.  5  C.  P.  561,  at  p.  563.  The  plain- 
tiff's agent  followed  the  usual  course  at  auctions  in 
tendering  his  cheque,  and  the  auctioneer  ought  to 
have  accepted  it.  The  custom  of  accepting 
cheques  at  auctions  in  payment  of  deposits  had 
been  judiciallv  recogniised :  Fdff€f  t.  Laoy  Hartland 
A  Co,,  32  W.  R.  196,  34  W.  R.  22,  25  Ch.  D.  636,  31 
Ch.  D.  42. 

They  also  referred  to  Pap6  v.  Wtstacott,  42  W.  R. 
131,  [1894]  1  Q.  B.  272, 
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Eve^  Q»C,f  A.  E,  Ingpen^  and  F.  A,  Milne,  for  the 
defendants. — There  is  not  an  enforceable  contract.  The 
contract  alleged  by  the  plaintiff  is  that  she  is  entitled 
to  be  put  into  the  position  of  a  purchaser  of  land, 
and  it  is  necessary  that  such  a  contract  should  be 
evidenced  by  writing  signed  by  the  defendants. 
The  plaintiff,  through  her  agent,  has  not  complied 
with  the  conditions.  The  deposit  was  to  be  in  cash, 
and  the  Tenders  were  not  bound  to  take  the  agent's 
(dieque.  There  is  no  recognized  practice  as  to  the 
acceptance  of  a  cheque  in  p^ment  of  a  deposit :  see 
the  judgment  of  Bo  wen,  Li.J.,  in  Farrer  v.  Lacy 
Hartland  &  Co.,  34  W.  £.  22,  at  p.  23,  31  Ch.  D.  42 ; 
Bltimherg  v.  The  Life  Interests  and  Beverswiiaru 
SecuHties  Corporation  (Limited),  45  W.  R.  246,  [1897] 
1  Oh.  171, 


Tindal  Atkinson  replied. 


Cur,  adv,  vuU, 


April  28. — Oozens-Habdy,  J. — In  point  of  law  I 
think  such  an  action  as  this  can  be  maintained.  A 
vendor  who  offers  property  for  sale  by  auction  on  the 
terms  of  printed  conditions  can  be  made  liable  to  a 
member  of  the  public  who  accepts  the  offer,  if  those 
conditions  be  violated:  Warlow  v.  Harrison^  and 
Carlillv.  Carbolic  Sjnoke  Ball  Co,  Nor  do  I  think  that 
the  Statute  of  Frauds  would  afford  any  defence 
to  such  an  action.  The  plaintiff  is  not  suing  on  a 
contract  to  purchase  land ;  she  is  suing  simply  because 
her  agent,  in  breach  of  the  first  and  second  conditions 
of  sale,  was  not  allowed  to  sign  a  contract  which 
would  have  resulted  in  her  beaming  the  purchaser 
of  the  land.  I  think  this  conclusion  results  from  the 
decision  of  the  Exchequer  Chamber  in  Warlow  v. 
Harrison.  That  was  not  a  case  under  section  4  of 
the  Statute  of  Frauds,  but  the  observations  of  Martin, 
B.  (8  W.  E.  96,  1  EU.  &  EU.,  at  p.  317),  as  to 
section  17,  seem  to  me  to  be  applicable  to  the  present 
case.  It  is  therefore  necessary  to  consider  whether 
the  facts  proved  have  established  a  breach  of  the  con- 
tract alleged  by  the  plaintiff.  [His  lordship  then 
referred  to  what  took  place  at  the  auction,  and 
continued:]  These  being  the  facts  which  I  find, 
do  they  entitle  the  plaintiff  to  relief  ?  In  my  judg- 
ment they  do  not.  I  think  the  defendants  were  not 
bound  to  accept  the  cheque  of  Mr.  Johnston,  who 
was,  and  was  known  by  them  to  be,  impecunious.  I 
do  not  think  any  custom  has  been  proved  to  oblige 
vendors  to  receive  the  cheque  even  of  a  person  in 
good  credit,  though  it  is,  doubtless,  usual  to  do  so. 
And  certainly  no  such  custom  could  bind  vendors  to 
accept  a  cheque  from  a  pauper.  In  my  view  it  makes 
no  difference  that  they  were  told  that  Mr.  Johnston 
was  buying  for  his  wife.  They  were  not  bound  to 
wait  for  cash  until  the  next  day.  The  second  con- 
dition provided  that  the  purchaser  should  "  immedi- 
ately after  the  sale  "  pay  a  deposit  of  £10  per  cent. 
This  means  a  payment  in  cash.  No  such  payment 
was  made,  and  the  defendants  were  under  no  obliga- 
tion to  sign  the  contract  unless  and  until  this  con- 
dition precedent  had  been  fulfilled.  The  result  is  that 
the  plaintiff's  action  fails  and  must  be  dismissed  with 
costs  in  the  usual  form,  having  regard  to  the  fact  that 
the  plaintiff  is  a  married  woman. 

Judgment  for  the  defendants. 

Solicitor  for  the  plaintiff,  T,  Ailing Iiam* 

Solicitors  for  the  defendants,  Sitmey  &  Sismey, 
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National  Compaxy  fob  the  Distbibtttiok  of  Elk- 
TBiciTY  by  Sbooitdaby  Geitebatobs  (Lixno)] 
V.  Gibbs.  (a.) 

Patent — Grant  to  tivo  persons — Joint  tenancy  or  temnrif 
in  common  —  Survivorship^Agreement  for  tak^ 
Covenant  for  validity — Joint  or  severed — Death  of  owe 
grantee. 

The  grant  of  letters  patent  for  a  new  invention  U>  \m 
persons,  tlieir  executors^  administrators^  and  assigns,  m 
ordinary  form,  makes  them  joint  tenants,  and^  ufm  t&e 
death  of  one,  the  rights  under  the  letters  patent,  if  ud 
previously  severed,  belong  whcMy  to  the  survivor,  the  nde 
that  a  grant  to  A,  and  B,  makes  them  joint  feiumfe  §d 
being  merely  a  rule  of  tenure  or  real  property  law, 

A  provision  in  an  agreement  for  the  sale  of  leUen 
patent  granted  to  two  persons  thai  an  assignment  shonU 
be  executed,  and  should  contain  a  covenant  by  the  tendon 
that  the  letters  patent  are  valid,  cannot  be  enfared 
against  the  representatives  of  one  of  the  vendors  who  has 
died  after  the  agreement  and  before  assignment,  nar  teiU 
such  representatives  be  liable  for  damages  for  bmch  cf 
the  agreement  in  this  respect. 

By  letters  patent  dated  the  13th  of  September 
1882,  (No.  4.362)  after  reciting  that  Lndan  Qanlsid 
and  J.  D.  Gibbs  had  by  their  petition  represeoted 
that  they  were  in  possession  of  a  new  system  of  dis- 
tributing electricity  for  the  production  of  light  and 
power  of  which  they  were  tiie  first  inventors,  tin 
Crown  granted  **  unto  the  said  L.  Ganlard  and  J.  D. 
Gibbs,  their  executors,  administrators,  and  asngnit 
our  special  license,  full  power,  sole  privilege,  and 
I  authority  that  they,  the  said  L.  Gaulard  and  J.  B. 
Gibbs,  their  executors,  administrators,  and  assign^ 
and  every  of  them,  by  themselves,  or  by  their  depaty 
or  deputies,  servants  or  agents,  or  such  others  as  thsy 
the  said  Gaulard  and  Gibbs,  their  executors,  adminii- 
trators,  and  assigns,  shall  at  any  time  agree  wikk* 
and  no  others,  and  from  time  to  tune,  and  at  all  times 
hereafter,  during  the  terms  of  years  expressed,  sliiJi 
and  lawfully  may  make,  use,  exeroiBe,  and  vend  tksir 
said  invention,"  with  habendum  **  unto  L.  Ganlsid 
and  J.  D.  Gibbs,  their  executors,  administrators,  sod 
assigns,"  for  tiie  term  of  fourteen  years.  The  lettas 
pat^t  contained  clauses  prohibiting  all  penons  luixtf 
the  invention  during  the  term  without  the  licectse  m 
the  grantees,  commanding  all  public  offioers  not  ts 
molest  the  grantees,  declaring  grant  void  if  contmy 
to  law  or  for  an  invention  not  new ;  and  reqoiiiag  si 
a  condition  that  the  grantees  should  particolsiir 
describe  the  invention  by  an  instrument  in  writiiig, 
and  other  clauses  usual  in  letters  patent  of  that  dat^ 
in  all  of  which  references  to  the  grantees  ware  to  thsm, 
'*  their  executors,  administrators,  and  aasigna.'*  fl» 
patentees  also  obtained  protective  monopolies  fartlait 
invention  in  other  countries. 

By  an  agreement  under  seal  of  May,  18S3,  raadi, 
between  Gaulard  and  Gibbs  (thereinafter  called  "ths 
vendors")  of  the  one  part,  and  the  plaintiff  com* 
pany  on  the  other  pui),  it  was  agreed  that  ths 
vendors  should  sell  and  the  company  should  po^ 
chase  the  exclusive  privilege  of  using,  exeraraft 
and  vending  tiie  said  inventions'  within  the  Xliiilai 
Kingdom  and  certain  other  countries;  that  "iki 
vendors  and  each  of  them  "  should  do  all  necflSBvy 
acts  for  procuring  confirmation  and  oxtensicn  of  ttii 
patents,  and  should  give  the  company  advice  as  ts 
the  use  of  the  inventions.    Clauses  6  tad  7  were  si 


(a.)  Reported  by  Nbvtlle  Tbbbutt,  Esq., 

at- Law. 
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fbUowsr  **{e)  The  vendon  ahall  without  delay,  at 
the  ezpenae  of  the  said  oompany  and  to  the  satis- 
faction of  the  solicitors  of  the  said  oompany,  estab- 
Hih  a  title  to  all  the  said  inventions  and  letters 
patent  and  privileges  hereby  agreed  to  be  sold,  and 
assign  and  transfer  the  same  to,  and  oaase  tiie  same 
to  be  legally  vested  in,  the  said  companv  or  such 
person  or  persons  as  the  said  company  shall  appoint 
for  the  purpose.  (7)  The  assignment  and  transfer 
of  the  said  letters  patent  and  other  premises  sold 
shall  be  prepared  by  and  at  the  cost  of  the  said 
oompany,  and  shall  be  expressed  to  be  made  in 
pnmance  of  this  agreement  and  in  consideration  of 
the  payment  of  the  said  som  of  £220,000,  to  be  paid 
in  folly  paid-up  shares  and  cash  as  before  mentioned, 
and  the  said  vendors  and  all  other  necessary  parties, 
if  any,  shall  at  the  cost  of  the  said  company  execute 
SQoh  assignments  to  the  said  company  or  as  they 
shall  direct,  and  such  assignments  respectively  shall 
contain  a  covenant  by  the  said  vendors  that  all  the 
letters  patent  thereby  assigned  or  any  letters  patent 
whioh  may  thus  have  been  obtained  in  substitution 
for  the  same  or  in  respect  of  such  invention  as  is 
protected  thereby  are  valid  and  in  nowise  void  or 
voidable,  and  also  such  other  covenants  and  pro- 
visions as  may  be  reasonably  required  by  the  said 
company  for  giving  effect  to  the  sale  hereby  agreed 
to  be  made.  Provided  that  the  consideration  money 
may  be  apportioned  among  two  or  more  assignments 
as  the  said  oompany  shall  think  fit.'* 

Granlard  died  in  November,  1888,  and  the 
defendant,  Madame  Buelle,  was  his  administratrix. 
No  asaignment  of  the  patents  to  the  plaintiff  company 
had  been  executed.  The  plaintiff  company  alleged 
that  the  English  letters  patent  had  been  declared 
void,  and  that  the  Brevets  d'Invention  in  France, 
Germany  and  Austria  had  been  declared  void,  or  so 
restricted  as  to  be  of  little  or  no  value,  and  that  the 
United  States  patent  also  had  been  materially  limited. 
Thcgr  therefore  brought  this  action  against  Gibbs  and 
Madame  Buelle  claiming  that  the  defendants  might  be 
ordered:  (1)  To  assign  to  them  l^e  letters  patent; 
(2)  to  pay  tiiem  damages  for  breaches  of  the  agree- 
ment and  warranty  contained  in  the  said  agreement 
of  May,  1883 ;  and  (3)  to  repay  to  t^em  pi^  of  the 
purchase-money  in  respect  of  the  patents  declared 
void,  or  partially  so. 

Subsequently  the  plaintiffH  came  to  terms  with 
Gibbs,  and  the  action  proceeded  against  Madame 
Buelle.  At  the  trial  the  point  was  raised  that  the 
covenant  was  a  joint,  and  not  a  several  one,  and  that 
consequently  there  was  no  right  of  action  against  the 
representatives  of  Gaulard. 


MoultoHy  Q.C.,  and  Oore  Browne,  for  the  plaintiff 
company. — ^The  rights  of  a  patentee  of  an  invention 
are  not  the  ordinary  rights  of  property.  They  are 
merely  an  exception  from  the  general  prohibition  upon 
all  other  persons.  The  letters  patent  do  not  really 
confer  on  the  patentee  the  right  to  make  and  use  the 
invention.  He  has  such  a  right  if  there  are  no 
letters  patent  at  all :  Mathert  v.  Grten,  14  W.  B.  17, 
L.  B.  1  Oh.  App.  29 ;  Steers  v.  Rogers,  [1893]  A.  C. 
232, 41  W.  B.  Dig.  159.  Why,  then,  should  the  technical 
role  of  real  property  law  as  to  joint  tenancy  be  applied 
to  patent  nghts  P  These  rights  are  intended  to  be  a 
reward  for  merit,  why  should  it  be  supposed  that 
upon  the  death  of  one  of  two  grantees  the  whole 
benefit  of  the  letters  patent  is  to  belong  to  tlie  sur- 
vivor ?  We  submit  that  the  Crown  must  be  supposed 
to  intend  to  confer  a  tenancy  in  common.  Bot 
whether  this  is  so  or  not  tiie  covenant  provided  for 
by  the  agreement  of  sale  was  intended  to  be  a  joint 
and  several  one,  and  not  merely  a  joint  one.  In 
oommeroial  transactions  oovenants  joint  at  law  are 


treated  as  several :  Beresford  v.  Browning^  L.  B.  20 
Bq.  564,  at  p.  576,  23  W.  B.  Dig.  148,  24  W.  B.  120, 
1  Oh.  D.  30.  Moreover,  this  was  a  business  agreement 
intended  to  be  provisional  and  executory,  and  not 
complete  and  final.  The  assignment  under  it  would 
have  contained  a  joint  and  several  covenant,  which  is 
the  proper  form :  see  Key  &  Elphinstone's  Precedents 

i5th  ed^f  p«  404 ;  Bythewood  &  Jarman's  Precedents 
4th  ed.),  vol.  4,  p.  805.  Under  the  Conveyancing 
Act,  1881,  s.  7,  if  the  vendors  assigned  as  benefidsd 
owners  they  would  be  severally  bound  in  the 
covenants  for  title.  This  shows  the  previous  practice 
(The  case  of  Walion  v.  Lavater,  8  C.  B.  N.  8.  162, 
9  W.  B.  C.  L.  Dig.  61,  was  also  referred  to.) 

Eve,  Q.C.,  and  i2ot&c2en,  for  the  defendant. — ^Letters 
patent  are  ordinary  property,  and  a  grant  to  two 


persons  follows  the  ordinary  rule  as  to  joint  tenancy. 
A  covenant  joint  in  form  is  not  construed  as  several 
in  equity  unless  in  special  circumstances:  Sumner 
V.  Powell,  2  Mer,  30 ;  Richardson  v.  Horton,  6  Beav. 
185 ;  Wilmer  v.  Carrey,  2  De  G.  &  Sm.  347  ;  White  v. 
TyndaXl,  13  App.  Cas.  263,  at  pp.  265, 274, 275,  36  W.  B. 
Dig.  113.  The  proper  and  ordinary  form  of  covenant 
for  two  persons  is  joint,  and  not  several :  Davidson, 
vol  1,  pp.  92,  93  ;  Piatt  on  Covenants,  p.  116;  Dart's 
V.  &  P.  (6th  ed.),  p.  624 ;  Story  on  Contracts  (5th  ed.), 
s.  71,  ^.  61.  The  agreement  here  was  not  executory ; 
it  is  under  seal,  and  the  covenant  is  completely  stated. 
The  principle  of  amplifying  clauses  in  articles  is  con- 
fined to  cases  of  real  property.  As  regards  the  part 
of  clause  6  providing  for  the  insertion  of  other  reason- 
able covenants,  that  was  not  intended  to  apply  to 
covenants  for  validity,  which  had  been  already  com- 
pletely dealt  with. 

Q(yre  Browne  in  reply. — The  case  of  White  v. 
Tyndall  is  distinguishable,  as  there  the  term  of  tho 
covenant  was  evidently  carefully  considered,  and 
intended  to  be  complete. 

Cur.  adv.  vidt, 

April  28.— Cozens-Hardy,  J. — The  plaintiffs  in 
this  action  contracted  on  the  25th  of  May,  1883,  to 
pnrchase  certain  letters  patent  for  a  large  sum  of 
money.  The  vendors  were  Gaulard,  who  died  in 
1888,  and  the  defendant  Gibbs.  Gaulard's  adminis- 
tratrix, Madame  Buelle,  is  a  defendant  to  the  action.  It 
is  admitted  that  the  plaintiffs  have  settled  their 
disputes  with  the  defendant  Gibbs,  and  it  is,  there- 
fore, not  necessary  for  me  to  consider  the  action 
except  as  one  between  the  plaintiffs,  who  are  the 
purchasers,  and  the  defendant  Buelle,  who  is  the 
administratrix  of  Gaulard,  one  of  the  vendors.  The 
plaintiffs  claim  tiiat  the  defendant  may  be  ordered  to 
assign  and  transfer  to  the  plaintiffs  the  letters  patent, 
and  they  also  claim  damages  for  breaches  of  the  agree- 
ment and  warranty  contained  in  the  contract  of  the 
25th  of  May,  1883.  At  an  early  stage  it  became 
apparent  that  there  was  a  serious  question  whether  the 
plaintiffs  had  any  right  against  the  defendant  Buelle. 
With  the  approval  of  the  parties,  I  thought  it 
convenient  to  deal  separately  with  this  point, 
because,  if  it  is  decided  adversely  to  the  plaintiffs, 
it  will  not  be  necessary  to  consider  other  questions, 
including  questions  of  foreign  law,  which  may  arise. 
The  short  point  for  my  decision  is  whether  Gibbs,  the 
surviving  patentee,  is  not  the  only  person  having 
anything  to  assign,  and  the  only  person  liable  to  pay 
damages  for  breach  of  contract  and  warranty.  [His 
lordsUp  read  the  material  parts  of  the  contract,  and 
proceeded :]  It  is  admitted  that  all  the  patents  were 
granted  to  Ghiulard  and  Gibbs,  and  not  to  either  of 
them  separately,  and  it  is  not  alleged  that  their  rights 
inter  ae — whatever  they  may  have  been  originally — 
have  since  been   varied  except   so  far,   if  at    all. 
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High  Ooubt. 


they  were  Taried  by  the  contract.  The  first 
qaeetion  for  my  oonsideration  is  this — What  was  the 
nature  of  tbe  interest  of  the  patentees  P  I  take  the 
patent  dated  the  13th  of  September,  1882,  which  is 
the  only  one  to  which  my  attention  was  called.  It  is 
in  the  form  which  I  believe  to  be  usual,  if  not 
uniYersal,  in  the  case  of  a  grant  to  two  patentees.  It 
recites  l^at  Gaulard  and  Gibbs  had  presented  their 
petition,  and  that  they  were  the  first  and  true 
inventors,  and  that  they  had  prayed  her  Majesty  to 
grant  unto  them,  their  executors,  administrators,  and 
assigns,  her  Boyal  letters  patent  for  the  sole  use, 
benefit,  and  advantage  of  the  said  invention  within  the 
United  Kingdom  for  the  term  of  fourteen  years,  and  the 
letters  patent  proceed  as  follows :  [His  lordshh)  read 
all  except  the  formal  parts,  and  proceeded  :]  On  the 
construction  of  this  grant,  I  think  the  two  patentees 
took  a  joint  interest  which  passed  by  survivorship  to 
Gibbs  on  the  death  of  Gaulard.  It  was  scarcely  disputed 
that  a  grant,  whether  by  the  Crown  or  by  a  private 
individual,  of  any  ordinary  species  of  property  to  A. 
B.  and  C.  D.,  their  executors,  administrators,  and 
assigns,  would  create  a  joint  tenancy  or  joint  interest, 
and  not  an  interest  in  common.  This  is  not  a  rule  of 
tenure  or  of  real  property  law.  It  applies  to  an 
assignment  of  a  policy  of  assurance  as  much  as  to  an 
assignment  of  a  term  of  years.  But  it  was  urged  that 
letters  patent  are  of  such  a  peculiar  quality  and  nature 
that  different  principles  of  interpretation  ought  to  be 
api^ed.  I  am  uname  to  follow  this  argument.  The 
right  or  privilege  granted  by  the  Crown  by  the  letters 
patent  is  an  exception  from  the  general  prohibition 
contained  in  the  Statute  of  Monopolies,  it  is  for  all 
purposes  to  be  regarded  as  property.  It  passes  on 
bankruptcy  as  part  of  the  assets  of  a  bankrupt.  On 
the  death  of  a  patentee  duty  is  payable  as  it  is  part  of 
the  assets  of  the  deceased,  and  I  can  see  no  justifica- 
tion in  principle,  nor  has  any  authority  been  produced, 
for  holding  that  a  grant  of  letters  patent  to  two 
persons,  their  executors,  administrators,  and  assigns, 
created  anything  more  than  a  joint  interest  which  will 
survive  on  the  death  of  one  of  them,  unless  there  has  been 
a  severance  of  the  joint  interest.  An  elaborate  argu- 
ment was  addressed  to  me  with  the  view  of  persuading 
me  that  survivorship  between  joint  tenants  is  unreason- 
able and  cannot  have  been  intended  by  the  Crown.  It  is 
no  doubt  true  that  courts  of  equity  have  laid  hold  of 
slight  circumstances  to  turn  a  joint  tenancy  into  a 
tenancy  in  common,  and  there  was  at  one  time  an  idea 
that  in  equity  all  joint  tenancies  would  be  construed 
tenancies  in  common.  This,  however,  is  clearly  not 
so.  I  may  refer  to  the  judgment  of  Sir  William  Graut 
in  Avelifig  v.  Knipt,  19  Yes.  441.  It  must  not  be 
forgotten  that  it  is  at  any  time  open  to  two  joint 
owners  to  sever  their  joint  interest  and  to  create  a 
tenancy  in  common.  A  patent  can  be  owned  by 
tenants  in  common  :  see  Smith  v.  London  and  North- 
Western  Railvmy  Co,,  2  E.  &  B.  69,  and  Steers  v. 
Hogere,  It  follows,  therefore,  that  in  my  opinion 
G«ulard's  representative  is  not  a  proper  party  to  the 
action,  in  so  far  as  it  seeks  an  order  for  the  assign- 
ment of  thb  patents,  inasmuch  as  the  whole  interest 
in  the  patents  is  vested  in  Gibbs,  as  the  survivor 
of  the  two  joint  patentees.  The  second,  and,  in  my 
view,  a  more  difficult  question  has  now  to  be  con- 
sidered. Asbuming  that  Gibbs  and  Gbralard  were 
jointly  iuturested  in  the  patents,  what  is  the  nature  of 
the  obligation  create i  by  clause  7  of  the  agreement  ? 
Is  it  merely  a  joint  covenant,  in  which  case  the  only 
person  who  could  be  sued  upon  it  would  be  Gibbs  as 
the  survivor,  or  i^  it  a  several  covenant,  or  a  joint 
and  seveial  covenant,  under  which  either  Gibbs  or 
Gaulard,  <  r  tbe  representatives  of  either  of  them, 
could  be  sued?  This  must  depend  upon  a  careful  I 
consideration  of  the  language  of  the  instrument.     In  [ 


the  first  place,  the  agreement  itself  is  under  seal,  lo 
that  the  obligations  imposed  are  really  covenants.  In 
the  second  place,  the  obligation  in  question  is  aooe- 
thing  to  be  contained   in    the    assigument  of  tbe 
patents,   and   when  it  is  once  held   that  Gaaluifi 
representative  is  not  a  necessary  party  to  the  aidgo- 
ment  it  will  be  somewhat  remarkable  if  the  purdiaier 
can  require  the  concurrence  of  the  representatiTe,  not 
for  tne  purpose  of  assigning,  but  solely  for  the  pur- 
pose of  entering  into  a  covenant  binding  herself  not 
in  her  individual  character,  but  solely  in  her  repn- 
sentative  character,  and  to  the  extent  of  Qsnlud*! 
assets.     I  doubt  wnecher  ever  such  a  deed  of  ssBigs- 
ment  was  ever  seen.     Certainly  I  never  saw  mtth.  a 
deed.     It  may  be  that  the  proper  form  of  oovenaafei 
for  title  in  an  assiffnment  by  two  joint  tenaiiti  ii  to 
make  them,  not  jomt,  but  joint  and  several.    Bat  it ; 
does  not  follow  that  after  the  death  of  one  of  ^  joini 
tenants  before  assignment  his  representative  osn  be 
required  to  join  for  the  mere  purpose  of  ooveDsntisg. 
In  the  third  place,  the  obligation  in  queetioa  is  not 
one  which  the  law  implies  from  the  oontraot  of  ask. 
It  is  a  special  and  peculiar  stipulation  for  wbiob  ths 
plaintiffs  have  bargained,  and  which  they  have  ob- 
tained from  the  vendors.    In  this  point  of  view  it  ii 
difficult  to  see  what  justification  there  can  be  f or  sa- 
larging  or  altering  the  words  used.    Those  words  pco- 
vide  that  the  deed  shall  contain  a  oovenant  by  tbe 
vendors.    Now,  such  a  covenant,  in  the  abseoce  of; 
any  qualifying  context,  must  be  a  joint  covsnint 
The  case  of  White  v.  Tyndall  is  a  stron^^  aathoritj  oo 
this  point.    The  form  of  the  oovenant  u  joint,  sod  I 
do  not  feel  justified  in  making  it  several.    For 
reasons  I  have  arrived  at  the  conclusion  that 
plaintiffs    are    not  entitled    to    any   relief 
Gaulard's  representative. 

Solicitors    for    the  plaintiffs,   Campbell,  Iieevf*j 
Hooper, 

Solicitor  for  the  defendant,  Edward  BeMey, 


Div.  ) 
^  J.  f 


May3.& 


Chan.  Div. 
Wright, 

In   re    MUTOSCOPK    AND    BlOGRAPH    STKDICATI 

(Limitsd).  (o.) 

Company — Winding  up — Surplus   assets — Dm 
— Fully-paid  and  partly-paid  shares. 

One  of  the  articles  of  oMociation  of  a  company 
tained  the  follovoing  dause:  *^  If  upon  the  winding 
of  the  company  the  surplus  assets  shall  he  mort 
sufficient  to  repay  the  whole  of  the  paid-up  capital, 
excess  shall  be  distributed  among  the  members  in  propr* 
tion  to  the  capital  paid,  or  which  ought  to  have 
paid,  on  the  shares," 

The  capital  of  the  company  consisted  of  60,000 
of  £l  each,  of  which  26,000  were  venders*  shares  ii 
as  fully  paid,  besides  which  30,357  other  shares  had 
issued  on  which  10s,  only  hcui  been  paid  up.     On 
voluntary  winding  up  of  the  company  there  remotMif 
large  sum  for  distribution  among  the  shareholders 
paying  all  debts  and  the  eocpenses  of  liquidation. 

Held,  that  the  distribution  must  be  in  aooordanee 
the  agreement  shown  in  the  articles — viz,,  the 
after  repaying  the  paid-up  capital,  must  be  di 
in  proportion  to  the  paid-up  capital. 

Application  by  the  liquidators  of  the  syndicate 
the  direction  of  the  court  upon  what  principles  aad : 
what  shares  and  proportions  the  surplus  aaeets  el  ' 


(a.)  Reported  by  C.  W.  Mbad,  Esq.,  Barrister-sl- 

Law. 
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oompany  shonld  be  distributed  in  the  winding  np  as 
between  the  holders  of  faUy-paid  and  partfy-paid 
shares  respectiTely,  and  whether  any  call  dionld  be 
made  on  the  partly-paid  shareholders. 

The  syndicate  was  registered  on  the  31st  of  Jnly, 
1897,  with  a  capital  of  60,000  shares  of  £1  each ;  of 
these,  26,000  vendors'  shares  were  iuued  as  folly  paid 
np ;  30,357  other  shares  were  also  issued,  on  which 
lOs.  only  had  been  paid  np.  The  syndicate  had 
recently  sold  its  business  and  assets  to  another  com- 
pany, and  had  passed  resolutions  for  Toluntary 
winding  up.  When  all  the  debts  and  expenses  of 
liquidation  had  been  paid  there  remained  for  distri- 
bution among  the  shareholders  the  sum  of  about 
£200,000,  and  the  liquidators  now  applied  to  the 
court  for  directions  as  to  how  this  sum  was  to  be 
distributed. 

The  articles  of  association  of  the  syndicate  which 
were  material  to  the  question  were  36  and  42.  They 
were  as  follows :  *<  (36)  Subject  to  any  priorities  that 
may  be  given  ux>on  the  issue  of  any  shares,  the  profits 
of  the  company  available  for  distribution  shall  be 
distributed  as  dividend  among  the  members  in  accord- 
ance with  the  amounts  paid  up  on  the  shares  held  by 
them  respectively.  (42)  If  upon  the  winding  up  of 
the  oompany  the  surplus  assets  shall  be  more  thsm 
sufficient  to  repay  the  whole  of  the  paid  up  capital, 
the  excess  shall  be  distributed  among  tiiie  members  in 
proportion  to  the  capital  paid,  or  which  ought  to  have 
been  paid,  on  the  shares  held  by  them  respectively 
at  the  commencement  of  the  winding  up,  other  than 
amounts  paid  in  advance  of  calls.  If  the  surplus 
assets  shall  be  insuiiicient  to  repay  the  whole  of  the 
paid-up  capital,  such  surplus  assets  shall  be  distri- 
buted so  that  as  nearly  as  may  be  the  losHes  shall  be 
borne  by  the  members  in  proportion  to  the  capital 
paid,  or  which  ought  to  have  been  paid,  on  the  shares 
held  by  them  respectively  at  the  commencement  of 
the  winding  up,  other  than  amounts  paid  in  advance 
of  calls.  But  this  clause  is  to  be  without  prejudice  to 
the  rights  of  the  holders  of  shares  issued  upon  special 
conditions." 

Upjohn,  Q.C,  andi2.  M.  Montgomery,  for  the  fully- 
paid  shareholders. — ^The  question  is  really  decided  by 
article  42.  Where  the  articles  of  association  provide  for 
the  distribution  yen  cannot  go  outside  of  the  docu- 
ment. This  case  differs  from  Ex  parte  Lowenfeld,  70 
L.  T.  Bep.  3,  for  in  that  case  there  was  a  deficit ;  here 
there  is  an  excess,  and  the  uncalled  capital  must  not  be 
included  in  the  assets.  This  is  shown  in  the  judgments 
of  liindley  and  Davey,  L.JJ.,  in  that  case.  In  re 
Anglo'ConHnental  Corporation  of  Western  Atutraliay 
46  W.  B.  413  [18981  1  Gh.  327,  was  also  a  case  of  a 
deficit  and  is  to  be  disting^shed. 

Theobald,  Q.C.,  and  R.  J,  Parker,  for  the  partiv- 
paid  shareholders. — The  partly-paid  shares  diould  be 
treated  as  having  the  remaining  ten  shillings  called 
up  on  them,  and  then  the  surplus  assets  should  be  dis- 
tributed in  proportion  to  the  shares  held  by  all  the 
shareholders.  Article  42  does  not  alter  the  general  law. 
The  distribution  should  be  made  as  in  j^x  parte  Maude, 
19  W.  B.  113,  L.  R.  6  Oh.  App.  51.  That  case  was 
followed  in  in  re  Anglo-Continental  Corporation  of 
Western  AustnUia.  In  Ex  parte  Lowen/dd  the  Court  of 
Appeal  held  that "  capital  paid  "  did  not  merely  mean 
capital  paid  before  the  liquidation  or  called  up  in  the 
liquidation  for  the  purpose  of  paying  debts  and 
HabiUties,  but  included  capital  called  up  or  to  be 
timhted  as  called  np  for  the  very  purpose  of  satisfying 
equities  in  the  repayment  of  capital. 

They  also  dted  In  re  Driffield  Gas  Light  Co,,  46 
W.  B.  411,  [1898]   1  Cb.  461. 

A^  R.  Kirhy,  for  the  liquidators. 


Upjohn  replied. 


Car,  adv.  vtiU, 


May  5. — ^Wbioht,  J. — In  this  case  the  question  for 
decision  is — In  what  way  are  the  surplus  assets  of  the 
syndicate,  which  is  in  voluntary  liquidation,  to  be 
cdstributed  P  The  syndicate  appears  to  have  so 
prospered  in  its  business  as  to  have  a  large  amount  of 
surplus  assets  to  be  divided  amongst  its  shareholders. 
Of  these  there  are  two  classes — namely,  the  holders  of 
fully-paid  vendors'  shares  and  the  holders  of  shares 
on  each  of  which  the  sum  of  10s.  has  been  called  and 
paid  up.  The  assets  remaining  after  paying  all  debts, 
liabilities,  and  expenses  amount  to  about  £200,000,  of 
which  about  £41,000  must  first  be  applied  in  repaying 
to  the  shareholders  the  sum  of  £1  on  each  of  the 
vendors'  shares  and  the  sum  of  10s.  on  each  of  the 
other  shares.  I  have  now  to  decide  what  is  to  be 
done  with  the  balance.  The  fully-paid  shareholders 
say  that  they  are  entitied  to  the  full  proportion  which 
their  paid-up  capital  represents  and  that  the  others 
are  only  entitledto  the  proportion  represented  by  lOs. 
per  share.  On  the  otiier  hand,  the  partly-paid 
shareholders  say  that,  according  to  cases  like  Birch 
V.  Cropper,  38  W.  B.  401,  14  App.  Gas.  526,  the 
division  should  be  in  accordance  with  the  number  of 
shares,  irrespective  of  the  amount  paid  up.  If  there 
were  no  provision  in  the  articles  as  to  the  method 
of  distribution  to  be  adopted,  it  would  be  tolerably 
clear  that  after  the  capital  account  had  been  properly 
detlt  with  the  balance  would  be  distributable  share 
and  share  aJike.  But  there  are  two  articles  which 
must  now  be  considered.  Artide  36  points  out  how  the 
profits  are  to  be  distributed  as  dividend.  It  has  been 
decided  over  and  over  again  that  such  a  provision  is 
not  decisive  of  the  question  how  surplus  assets  are  to 
be  divided,  but  that  it  may  have  some  bearing  on  the 
question.  The  question  for  my  decision  realiy  turns 
on  article  42,  which,  so  far  as  material,  is  as  follows : 
**  If  upon  the  winding  up  of  the  company  the  surplus 
assets  shall  be  more  than  sufficient  to  repay  the  whole 
of  the  paid-up  capital,  the  excess  shall  be  distributed 
among  the  members  in  proportion  to  the  capital  paid, 
or  which  ought  to  have  been  paid,  on  the  shares." 
At  the  conclusion  of  the  arguments  I  did  not  think 
there  was  any  reasonable  doubt  as  to  the  matter,  but 
as  the  amount  distributable  was  large  I  took  time  to 
look  at  the  authorities  asain.  These  authorities  are 
referred  to  in  /n  re  Angto-Continenial  Corporation  of 
Western  Australia  and  in  In  re  Driffield  Oas  Light  Co., 
but  there  is  nothing  in  the  cases  to  occasion  doubt  as 
to  how  this  case  should  be  decided.  It  is  not  like  the 
cases  where  the  surplus  assets  are  insufficient  to  re|»ay 
the  whole  of  the  paid-up  capital.  The  distribution 
must  be  in  acoorduice  with  the  agreement  shown  by 
the  flurtides — that  is  to  say,  the  balance,  after  repaying 
the  paid-up  capital,  must  be  divided  in  proportion  to 
the  paid-up  capital.  No  call  must  be  made,  and  the 
costs  of  aU  parties  will  come  cut  of  the  assets. 

Solidtors,    Lloyd-Oeorge,    Roberts,   &   Co.;    Field, 
Roscoe,  &  Co, 


Feb.  16. 


a  B.  Div.  1 

(Lawranoe  and  Channell,  JJ.)  j 

London  County  Council  v,  Dixon,  (a.) 

Metropolis — London  County — Buildings — Commencing 
to  form  or  lay  out  a  street — London  Building  Act, 
1894  (67  &  66  Vict.  c.  ccxiii.),  s.  8. 

The  owner  of  a  building  estate,  having  erected  a  row 
of  houses  adjoining  a  street,  sold  a  piece  of  land  on  the 

(a.)  Reported  by  C.  G.  Wilbeaham,  Esq.,  Barrister- 

at-Law. 
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«ame  side  of  the  street  to  the  respondent,  who  commeiiced 
to  erect  a  row  of  houses  in  a  line  with  the  first  row  and 
fronting  the  street.  A  space  of  forty  /erf,  the  statutory 
width  of  a  street  for  carriage  traffic,  vims  left  between  the 
two  rows  of  houses.  In  the  house  adjoining  the  space 
the  respondent  put  a  doorway  and  windows  looking  on  to 
the  space,  and  the  sole  means  of  access  for  carriages  to 
the  stables  at  the  back  of  tJie  premises  %oas  across  the 
space.  The  respondent  had  no  control  over  the  space, 
which  remained  the  property  of  the  owner  of  the  building 
estate.  The  space  was  marked  in  the  building  plan  of 
the  estate  as  **  proposed  street,^*  but  before  the  respondent 
erected  his  houses  it  had  not  been  laid  out  as  a  street. 

Held,  that  the  respondent  did  not  commence  to  form  or 
lay  out  a  street  within  the  meaning  of  section  8  of  the 
London  Building  Act,  1894. 

Case  stated  by  a  metropolitan  police  magistrate. 

An  information  was  laid  by  the  appellants  against 
the  respondent  charging  that  in  May,  1898,  at  Sand- 
hurst-road, in  the  parish  of  Lewisham,  he  did  com- 
mence to  form  a  street  for  carriage  traffic  leading 
out  of  Sandhorst-road  without  havmg  obtained  the 
sanction  of  the  council  for  such  street,  contrary  to 
the  provisions  of  the  London  Building  Act,  1894. 

The  following  facts  were  proved :  Sandhurst- road 
was  a  new  street  laid  out  upon  land  belonging  to 
A.  Cameron  Corbett,  Esq.,  and  the  laying  out  of  such 
street  had  been  duly  sanctioned  by  the  council.  Prior 
to  May,  1898,  a  row  of  houses  had  been  erected  by 
Corbett  upon  the  south  side  of  Sandhurst-road.  In 
May,  1898,  the  respondent  commenced  to  erect  sis 
shops  upon  land  bought  from  Corbett  on  the  south 
side  of  Sandhurst-road  in  a  line  with  the  houses 
built  by  Corbett,  leaving  a  space  of  forty  feet  between 
the  last  house  and  the  first  shop.  He  at  first  com- 
menced the  foundations  of  this  shop  at  a  less  distance 
than  forty  feet  from  the  last  house,  but  subsequently 
altered  them  so  as  to  leave  a  distance  of  forty  feet, 
which  was  the  statutory  width  of  a  street  for  carriage 
traffic. 

The  space  so  left  was  the  street  which  the  respondent 
was  alleged  by  the  information  to  have  commenced 
to  form.  It  belonged  to  Corbett,  and  a  portion  of  it 
was  used  as  a  cart-track  leading  to  certain  brick- 
fields situated  at  the  end  of  the  alleged  street,  which 
was  ninety  feet  in  length. 

The  shop  erected  by  the  respondent  at  the  comer  of 
the  alleged  street  had  a  doorway  at  the  angle,  and  a 
shop  window  as  well  as  other  windows  looked  into 
the  alleged  street.  There  was  also  a  door  opening 
into  the  alleged  street  at  a  distance  of  ten  or  twelve 
feet  from  the  Sandhurst-road,  and  at  the  back  of  the 
X)romise6  the  respondent  erected  five  coach-houses  and 
stables,  the  only  access  to  which  for  horses  and  car- 
riages was  by  an  entrance  eighty  feet  down  the  alleged 
street.  Persons  could,  however,  enter  the  stables  by 
a  back  door  from  the  shops  in  Sandhurst-road. 

There  was  no  evidence  that  Corbett  entered  into  any 
formal  agreement  with  the  respondent  that  the  space 
forming  the  alleged  street  should  be  left  open,  but  it 
was  marked  on  Qie  estate  plans  of  Corbett*s  property 
as  a  *'  proposed  street" ;  and  in  the  plan  accompanying 
the  application  sent  by  the  respondent  to  the  local 
authority  for  their  sanction  of  Ins  scheme  of  drainage 
for  the  premises  erected  by  him,  it  was  called  a  *'  new 
road." 

Nothing  was  done  by  the  respondent  to  form  or 
lay  out  the  alleged  street  except  the  building  of  the 
shops  and  stables. 

The  magistrate  found  as  a  fact  that  in  the 
circumstances  a  new  street  for  carriage  traffic  had 
been  commenced  to  be  formed  and  laid  out,  but  he 
held  that,  though  the  respondent  undoubtedly  ereoted 
the  shops  in  Qie  expectation  that  suoh  space  would 


be  a  new  street,  yet  he  did  not  commence  to  f ocm  it, 
upon  the  ground  that  he  had  no  control  over  tiie 
roadway  of  the  alleged  street,  and  he  acoordingly 
dismissed  the  information. 

Section  7  of  the  London  Building  Act,  1894,  enaeti 
that  before  any  person  commences  *to  form  or  lay  out 
any  street  he  g&uI  make  an  application  to  the  ooimty 
councii  for  l^eir  sanction  to  the  ionnaHaaa  or  laying 
out  of  such  street. 

Section  8  of  the  same  Act  provides,  in  rdation  to 
section  7,  as  follows :  '*  A  person  shall  be  deemed  to 
commence  to  form  or  lay  out  a  street  if  he  erect  s 
fence  or  other  boundary,  or  lay  down  lines  of  kerfaing, 
or  level  the  surface  of  the  ground  so  as  to  dsfim  tin 
course  or  direction  of  a  street,  or  if  he  lonn  or  ky 
the  foundation  of  a  house  in  such  manner  aad  in 
such  position  as  that  such  house  will  or  may  beoome 
one  of  three  or  more  houses  abutting  an  or  erected 
beside  land  on  which  a  street  is  intended  to  be  or 
may  be  thereafter  laid  out  or  formed.  Provided  tiist 
no  person  shall  be  deemed  to  commence  to  f  cm  cr 
lay  out  a  street  if  he  do  any  of  the  acts  in  this  ssetion 
mentioned  for  some  purpose  other  than  that  of 
forming  or  laying  out  a  street." 

Aoory  {Daldy  with  him),  for  the  appellants.— The 
magistrate  was  wrong  in  dismissing  the  informitioii. 
The  respondent  laid  the  foundations  of  the  shop  at 
the  comer  of  the  alleged  street  in  such  a  manner  aad 
in  such  a  position  as  that  it  might  become  one  of  three 
or  more  houses  abutting  on  land  on  which  a  stnst 
might  at  some  time  be  laid  out  or  formed.  Thii 
section  is  intended  to  apply  as  well  in  the  case  <d  a 
builder  who  builds  on  land  adjoining  the  propoced 
new  street  as  in  the  case  of  the  owner  of  theroeaway. 
The  object  of  the  legislation  is  to  give  the  ooandl 
power,  at  the  earliest  moment,  to  interfere  in  tbe 
formation  of  new  streets.  Under  former  Acts  the 
council  could  not  interfere  until  money  had  been 
spent  upon  building  houses,  the  owners  of  whidi  had 
either  to  puU  them  down  again,  if  they  did  not 
conform  to  the  requirements  of  a  new  streets  or  to  pay 
fines  in  respect  of  them  for  the  rest  of  their  lives. 
Here  the  magistrate  has  found  that  a  new  street  hai 
been  commenced  to  be  formed  and  laid  oat.  The  ody 
question  is.  Did  the  respondent  commence  to  form  it 
or  somebody  else?  It  could  only  be  one  othsr 
person— the  freeholder,  Corbett  Bat  he  has  dons 
nothing,  for  before  the  respondent  built  the  shops  the 
space  found  by  the  magistrate  to  be  a  street  was  oMn 
open  country.  The  question  is.  When  was  the  sfersflt 
commenced  to  be  formed  ?  It  was  commenced  to  be 
formed  when  the  respondent  built  his  shop.  Tha 
respondent,  therefore,  is  the  person  who  commsDesd 
to  fortn  it :  St.  George's  Local  Boardv.  Ba2/arrf,4S  W.B. 
409,  [1895]  1  Q.  B.  702,  and  Roberts  t,  RirhartU, 
54  J.  P.  693. 

It.  C.  Gleti,  for  the  respondent. — The  circumstaDfisi 
do  not  constitute  a  commencing  '*  to  form  or  lay  oat  a 
street"  by  the  resoondent.  The  respondent  had 
nothing  to  do  with  tne  roadway,  therefore  he  cosld 
not  lay  it  out  as  a  street,  and  as  "  laying  oat"  uaA 
precede  "forming,"  he  did  not  commence  to  form  a 
street.  The  fact  that  on  the  estate  pUn  it  «« 
marked  as  a  new  street  does  not  affect  hnn.  Bsist 
the  Act  of  1894  was  passed  the  respondent  wosid 
clearly  have  not  been  liable:  see  Gossett  t.  MMm 
Urban  Sanitary  Authority,  [1894]  1  a  B»  327,  whae 
it  was  held  that  the  erection  by  a  person  of  twohooM 
upon  ground  adjoining  a  rosid  over  which  he  had  a 
right  of  way  dia  not  amount  to  laying  oat  the  road 
as  a  new  street  within  the  meaning  of  a  b^e-law  sadi 
under  the  Public  Health  Act,  1875.  s.  lo7.  The 
definition  of  "commencing  to  form  or  lay  oat  a 
street"  given  in  section  8  is  not  wide  enoogh  to 
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inclade  what  the  respondent  did.  The  section  speaks 
of  a  house  built  in  such  a  position  as  that  it  may 
become  one  of  three  or  more  houses  abutting  on  land 
on  which  a  street,  &c.  Here  there  were  only  two 
houses,  including  the  respondent's.  The  street  could 
not  be  said  to  be  commenced  to  be  formed  or  laid  out 
within  that  part  of  the  definition  until  other  houses 
were  commenced  to  be  built  adjoining  the  alleged 
street.  Were  it  otherwise  it  would  involve  a  serious 
hardship  on  owners  who,  having  once  built  two 
houses  adjoining  such  [a  piece  of  land  as  this,  could 
never  afterwards  alter  their  plan  and  build  over  the 
space  left  vacant.  The  respondent  is  within  the 
proviso.  His  purpose  was  to  build  houses  fronting  on 
Sandhurst-road,  with  stables  behind  them  to  which  he 
hopes  to  get  access  from  Corbett  by  means  of  the 
alleged  street. 

Law&anok,  J. — The  magistrate  was  right.  What 
he  meant  b^  his  finding  was  that  the  respondent's  case 
came  within  the  proviso  to  section  8.  What  the 
respondent  did  was  this :  The  freeholder  had  built  a 
row  of  houses.  Then  he  left  forty  feet,  and  sold  the 
land  beyond  to  the  respondent.  The  space  of  forty  feet 
is  referred  to  in  the  plan  as  the  *'  proposed  street,"  and 
the  respondent  buut  the  comer  house  with  windows 
and  doors  facing  the  "  proposed  street,"  expecting 
that  it  would  ultimately  become  a  public  street ;  but  it 
was  a  matter  of  indifference  to  him  whether  the  space 
did  in  fact  become  a  public  street  or  not,  so  long  as  he 
obtained  a  right  of  way  to  the  back  part  of  his  house. 

Ghannell,  J. — I  am  of  the  same  opinion.  Sec- 
tion 8  is  very  difficult  to  understand.  It  seems  to 
include  what  is  an  obvious  absurdity,  for  any 
house  may  become  *'  one  of  three  or  more  houses 
abutting  on  land  on  which  a  street  may  be  thereafter 
laid  out,"  because  someone  may  come  and  build  l^e 
other  two,  and  the  land  on  which  it  abuts  may 
thereafter  be  laid  out  as  a  street ;  therefore  everyone 
who  buildB  a  house  is  commencing  to  form  a  street 
within  the  meaning  of  the  section.  That  is  an 
absurdity.  But  it  seems  that  the  Act  is  framed  in  the 
largest  way  so  as  to  catch  everyone,  I  could  not 
understand  the  section  until  Mr.  Avory  pointed  out 
that  the  vagueness  is  corrected  by  the  proviso.  So 
that  if  a  man  builds  a  house  where  somebody  else  may 
afterwards  come  and  build  other  houses,  and  does  any 
of  the  acts  mentioned  in  the  section  for  some  purpose 
other  than  that  of  forming  a  street  he  is  within  the 
proviso.  It  is  legitimate  to  say  that  a  man  does  the 
acts  "  for  some  other  purpose  than  that  of  forming  or 
laying  out  a  street  when  he  does  them  for  a 
neutral  purpose ;  for  instance,  where  a  man  builds  his 
house  so  that  it  may  be  suitable  in  the  event  of  the 
adjacent  land  becoming  a  street,  but  so  that  it  may 
also  be  equally  capable  of  being  used  as  a  house  in  the 
event  of  the  land  adjacent  not  becoming  a  street. 
That  being  the  meaning  of  the  proviso,  the 
magistrate  has  by  his  findings  brought  the  case  within 
it.  For  what  he  appears  to  mean  is  that  the  respon- 
dent had  purchased  the  land  upon  the  terms  that  he 
was  to  have  a  right  of  way  or  access  to  the  back  of 
the  premises.  The  respondent  had  no  power  to  turn 
the  adjacent  land  into  a  street,  but,  knowing  it  was 
likely  to  become  a  street,  he  so  built  his  house  as  to 
be  suitable  in  the  event  of  the  street  being  formed. 
That  seems  tome  to  be  a  '*  neutral"  purpose,  and 
ooB  that  may  be  described  as  "  other  than  that  of 
fonning  or  laying  out  a  street "  within  the  proviso. 

Appeal  ditmUsed, 

Solicitor  for  the  appellant,  BUxxland: 

SoUoitor  for  the  respondent,  E,  Shcdleea, 
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In  re  Calvkrt. 
Ex  parte  Calvbrt  v.  Walkee.  (o.) 

Bankruptcy — Inland  Revenue — Froof  for  income  tax — 
Inquiry  by  Court  of  Bankruptcy  into  assessmtnt — 
Income  Tax  Act,  1845,  sa,  52,  111,  113,  118. 

The  Court  of  Bankruptcy  liaa  no  power  to  inquire  into 
the  validity  of  an  assesamerit  hy  Commissioners  of  Income 
Tax. 

Application  by  the  debtor  for  leave  to  expunge  a 
proof  for  income  tax  tendered  by  a  collector  of 
mland  revenue. 

The  debtor  had  failed  to  make  any  return  of  his 
profits  as  required  by  section  52  of  the  Income  Tax 
Act,  1845,  and  the  commissioners  made  an  assessment 
upon  him  in  pursuance  of  section  113,  charging  him 
with  income  tax  upon  profits  estimated  at  £10,000  a 
year.  The  debtor  did  not  appeal  against  the  assess- 
ment within  the  time  limited  by  the  commissioners 
for  such  purpose.  A  receiving  order  having  been 
made  against  the  debtor,  the  collector  proved  for  the 
amount  due  under  the  assessment.  The  debtor,  who 
had  obtained  the  assent  of  his  creditors  to  a  composi- 
tion, now  moved  to  expunge  the  proof  of  the  collector 
upon  the  ground  that  within  the  period  covered  by 
the  assessment  he  was  making  no  profits  at  all. 

Reed,  Q,C,f  and  Carrington,  for  the  debtor. — Upon 
the  facts  it  is  quite  dear  that  the  debtor  was  makmg 
losses  rather  than  profits  during  the  period  covered 
by  the  assessment ;  the  only  question  is  whether,  there 
having  been  no  appeal,  the  court  has  power  to  go 
behind  the  assessment  in  the  same  manner  in  which  it 
will  go  behind  a  judgment.  We  submit  that  it  can, 
for  an  assessment  by  Commissioners  of  Inland 
Revenue  cannot  be  considered  higher  than  a  judgment 
of  the  High  Court.  [WmaHT,  J. — Oan  the  court  go 
behind  a  judgment  in  deciding  a  question  of  proof.] 
Yes ;  Ex  parte  Revell,  In  re  TdlemacJte,  33  W.  K.  288, 
13  Q.  B.  D.  720,  is  an  instance.  The  latest  case  of 
inquiry  into  a  judgment  is  Ex  parte  Troup,  In  re 
Hawkins,  43  W.  B.  346,  [1895]  1  Q.  B.  404,  and  there 
is  an  unreported  case  in  which  the  court  inquired  into 
an  assessment  in  a  rate-book. 

Dandcwerts,  for  the  Inland  Bevenue. — A  judgment 
and  an  assessment  are  not  u|pon  the  same  footing, 
because  there  is  no  consideration  for  an  assessment, 
and  the  only  reason  why  the  court  will  go  behind  a 
judgment  is  to  inquire  if  there  was  consideration  for 
it :  Ex  parte  Kibble,  In  re  Onslow,  23  W.  B.  423,  L.  R. 
10  Ch.  App.  373. 

Reed,  Q.C,  in  reply. — If  the  court  has  no  power  to 
inquire  into  an  assessment,  it  leaves  the  debtor  in  a 
position  to  defeat  his  creditors  by  making  an  exag- 
gerated return  of  profits  which  might  swallow  up 
his  whole  estate,  income-tax  being  payable  in  full  as 
a  preferential  claim. 

WaiQHT,  J.— It  seems  to  me  that  the  assessment 
here  is  not  like  a  judgment  nor  within  the  principle 
on  which  the  cases  of  judgment  are  applied.  It  seems 
absolutely  necessary  in  order  to  prevent  fraudulent 
proofs  and  fraudulent  bankruptcies  to  adopt  the  view 
that  judgments  should  not  of  themselves  be  condnsive. 
That  view  appears  to  be  founded  on  necessity.  Here 
there  is  no  such  necessity.  It  is  quite  inconceivable 
that  a  man  should  act  in  the  way  tbat  it  is  suseested 
he  might  act  in  order  to  spite  his  creditors.     If  he  did 

(a.)  Beported  by  P.  M.  Franokb,  Esq.,  Barrister- 
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t  am  not  Bare  that  the  bankruptoy  law  is  not  strong 
enough  to  reaoh  the  oase  within  certain  limits  of  time — 
possibly  as  a  fraudulent  preference  to  the  Crown.  If  not 
within  those  limits  of  time  I  should  think  very  likely  on 
oommonlaw  orinciples  it  might  be  possible  for  the  court 
to  deal  with  the  matter.  In  the  case  of  an  assessment 
there  is  no  question  of  consideration  as  there  is  in  the 
case  of  a  judgment,  there  is  a  mere  adminisbratiTe 
assessment  with  a  special  mode  of  appeal  provided, 
which  must  be  followed.  I  cannot  think  it  possible 
that  it  is  competent  to  the  Bankruptoy  Court,  on  the 
invitation  of  the  trustee  in  bankruptcy,  to  re-open 
questions  of  that  kind.  It  is  quite  impossible  to  con- 
ceive that  it  would  be  competent  for  me  sitting  here 
to  go  into  the  question  of  the  rateable  values  of  a 
union  or  of  a  parish,  or  any  question  of  that  sort. 
That  seems  to  me  to  be  a  case  which  is  analogous  to 
the  case  in  which  I  am  at  present  invited  to  act.  I 
think  the  application  fails  and  must  be  dismissed  with 
costs. 

Solicitors  for  the  applicant,  Poole  &  EohiTison. 

Solicitor  for  the  respondent,  The  SolicUor  to  the 
Inland  Revenue, 
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In  re  DAWSON. 
Ex  parte  DAWSON  v.  Thk  Sheriff  of  Middlbsbx.  (a.) 

Bankruptcy  —  Execution  — **  Tools  and  implements  of 
trade^*— Sheriffs  Act,  1845  (8  <fc  9  Vict.  c.  127),  s.  8 
^Bankruptcy  Ady  1883  (46  &  47  Vict.  c.  52),  ss.  44 
(2).  45,  54  {l)^Bankruptcy  Aci,  1890  (53  &  54  Vict. 
c.  71),  «.  11. 

Where  the  goods  of  a  debtor  are  seized  in  execution^  and 
bankruptcy  supervenes,  unless  the  official  receiver  requires 
the  sheriff  to  hand  over  the  goods  seized  before  sate,  the 
bankrupt  will  only  be  entitled  to  retain  the  tools  of  his 
trade,  ic,  to  the  value  of  £o,  as  provided  by  the  Sheriffs 
Act,  1845,  s,  8,  instead  of  to  the  value  of  £20,  as  pro- 
vided by  the  Bankruptcy  Act,  1883,  «.  44  (2). 

Motion  by  the  bankrupt  to  oontiaue  an  interim 
ini  unction  restraining  the  Sheriff  of  Middlesex  from 
selling  the  debtor's  tools  and  implements  of  trade  to 
the  value  of  £20. 

Upon  the  2nd  of  February,  1899,  the  Sheriff  of 
Middlesex,  acting  under  a  writ  oi  fieri  facias,  seized  the 
goods  of  the  baiSmipt,  other  than  his  bedding,  wearing 
apparel,  and  tools  of  trade  to  the  value  of  £5,  to 
satisfy  a  debt  of  £37  28.  and  £1  10s.  costs. 

Upon  the  8th  of  March  the  bankrupt  filed  his  own 
petition,  a  receiving  order  was  made  against  him  and 
he  was  adjudged  bankrupt  upon  the  same  day. 

The  sheriff  not  having  been  required  by  the  official 
receiver  to  deliver  up  we  goods  to  htm,  advertised 
them  for  sale  on  the  14th  of  March. 

The  bankrupt  obtained  an  interim  injunction  to 
restrain  the  sheriff  from  selling  the  tools  of  his  trade 
to  the  value  £20,  which  he  now  moved  to  continue. 

Barnard  Lailey,  for  the  debtor. — By  section  54  (1) 
of  the  Bankruptcy  Act,  1883,  immediately  on  a  debtor 
being  adjuiged  bankrupt  his  property  shall  vest  in 
the  trustee,  who,  untQ  a  tnutee  is  appointed 
by  the  creditors,  ia  the  official  receiver.  By  section 
44  (2)  the  property  of  the  bankrupt  shall  not  comprise 
the  tools  of  his  trade,  wearing  apparel,  &c.,  to  the 


value  of  £20.  Further,  by  section  45  an  ezecutum 
creditor  is  not  entitled  to  the  benefit  of  his  executioii 
unless  he  has  completed  it  by  seizure  and  sale  befora 
bankruptoy  supervenes.  It  follows,  therefore,  in  tUs 
case,  that  upon  the  applicant  being  adjudged  bank- 
rupt his  property  vested  in  the  official  receiver,  except 
his  tools  of  trade,  &c.,  to  the  value  of  £20,  irtddi  he 
should  be  allowed  to  retain. 

P.  Bose-Innes,  for  the  sheriff. — By  aectiim  8 
of  the  Sheriffs  Act,  1845,  tiie  applicant  waa 
only  entitled  to  exemption  from  seizore  of  goods 
to  the  value  of  £5,  and  the  sheriff  was  right  in 
seizing  all  goods  beyond  that  value.  The  official 
receiver  never  required  the  sheriff  to  hand  over  ^ 
goods  to  him  as  he  might  have  done  under  aectioB  11 
(1)  of  the  Bankruptcy  Act,  1890.  The  only  oomie, 
therefore,  for  the  sheriff  to  pursue  is  to  proceed  to 
sell  the  goods  seized  and  hand  over  the  proceeds,  m 
provided  bjr  section  11  (2)  of  the  same  Act,  to  ^ 
official  receiver. 

Barnard  Lailey  replied. 

WsiGHT,  J. — This  is  a  point  of  some  diffionUy  sod 
importance.  What  happened  was  this :  there  was 
jndffment  followed  by  execution  whereby  the  ligfati 
of  the  execution  creditor  and  the  sheriff  beoame  fixed, 
subject  only  to  bankruptcy  supervening.  TQl  tiial 
event  the  debtor's  right  to  exemption  from  the  seisiin 
of  his  tools  did  not  extend  to  tools  beyond  the  vabs 
of  £5.  The  question  now  is  whether  he  has  acquired 
a  right  to  exemption  of  tools  of  greater  value  by 
becoming  bankrupt.  I  do  not  think  that  a  superreo- 
ing  bankruptcy  alters  the  position  of  the  ahem  uniil 
the  official  receiver  or  trustee  comes  in  and  claims  tiie 
goods.  Until  that  occurrs  it  is  the  sheriff's  doty  to 
go  on  and  complete  the  execution  by  sale. 

It  IB  true  that  the  following  curious  and  anomalooi 
result  ensues:  The  sheriff  naving  sold  the  goods 
hands  the  proceeds  over  to  the  official  reoeifer ;  the 
tools  are  then  no  longer  tools,  they  have  been  tuna- 
formed  into  money,  which  the  official  receifer  ii 
entitled  to  retain,  whereas  had  the  official  receiver 
demanded  the  goods  from  the  sheriff  before  nle  he 
would  have  been  obliged  to  allow  the  bankrupt  to 
retain  his  tools,  &o.,  to  the  value  of  £20.  Such,  how- 
ever, is  the  law,  and  nothing  short  of  an  Act  of 
Parliament  can  alter  it.  The  injunction  must  be 
dissolved. 

Solicitor  for  the  bankrupt,  Q.  B.  Orook. 

Solicitors  for  the  sheriff,  W,  &  T,  BurtheLL 


Q.  B.  Div.  I  Ally 

(Wright  and  Bigham,  JJ.)  /  ^^^  ^^ 

In  re  CooK. 
Ex  parte  Gbipps.  (o,) 

Bankruptcy — Charging  order  on  dividends  in  favour  9/ 
stranger  to  bankruj^y— Bankruptcy  Act,  1883  (46  i 
47  Vict.  c.  62),  s.  102-^Solicitors  Act,  1860  (23  <f  » 
Vict.  c.  127).  s.  28. 


(a.)  Reported  by  P.  M.  Vkjlsokk,  Esq.,  Barrister- 

at-Law. 


The  court  sUHng  in  bankruptcy  has  no  power  to 
a  charging  order  under  the  Solicitor's  Ad,  1860,  i^ua 
dividends  paiyMe  under  the  bankruptcy  to  the  dimt  of 
the  solicitor  seeking  the  charging  order. 


(a.)  Reported  by  P.  M.  Franokb,  Beq.*  Barrister- 

at-Law. 
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I  ooonty  wait  at  Tnnbrid^  Wleb. 

Hr.  Crippa,  the  a^tellMit,  wu  a  solicitor,  and  had 
•otad  for  a  man  named  Fooks  in  an  aoticm  againet 
Cook,  tbe  bankrupt.  The  action  sncceeded,  bat  its 
nltiinate  resolt  «a«  the  bankraptOT  of  Cook;  anA 
Fookfl  proved  in  the  bankn^b^  for  the  jadgment 
debt  ana  coeta. 

In  1895  Fooka  went  abrotMl  witbont  harins  paid 
the  appeUant's  bill  of  csobIh  in  the  aotion,  and  had 
nerer  been  heard  of  aiace.  He  was  over  aerenty 
jean  of  age  at  the  tame  of  his  departure,  and  his  re- 
qiptaranoe  seemed  improbable. 

After  Fook's  disappearance  a  dividend  was  declared 
in  tbe  bonkraptoy  of  Cook  and  Mr.  Cripps  applied  in 
the  ooimtT  court  for  an  order  charging  the  dividend 
mable  to  Fooka  to  the  extent  of  £u  ooste.  He 
offered  to  give  any  indemnitj'  Uiat  might  be  required, 
uid  his  application  was  not  oppoeea  by  the  trustee 
m  the  bankniptojr,  bnt  the  judge  woe  of  cniinion  that 
Le  had  no  power  to  make  the  order  aeked  for, 

Ur.  Grippt  appealed. 

Maekintoih,  for  the  appellant. — I  contend  that  the 
Do&rt  has  power  to  make  the  order  aaked,  and  rely  on 
the  provisions  of  section  1 02  of  the  Bankruptcy  Act, 
1BS3,  which  empowers  the  oonrt  to  deoids  all  qnee- 
tioas  whateoevei  which  may  arise  in  the  bankruptcy 
(V  which  the  court  may  deem  expedient  or  neceMary 
to  decide  for  the  purpose  of  doins  complete  justice. 
Tbt  appellant  cannot  enforce  his  daim  by  gamishee 
ordw  (see  iVoirf  ».  Oregory  38  "W.  E.  2M,  24  Q.  B.  D. 
281),  and  his  only  course  would  appear  to  be  this 
^jdicalaon  to  the  court :  see  Ex  jxnie  Broum,  In  re 
Stfiddaud  Watta,  36  W.  R.  a84,  20  a  B.  D.  693. 

Sohler,  for  the  trustee  in  bankrnptoy,  referred  to 
Sou  V,  Buceton,  42  Ch.  D.  190.  37  W.  E.  Dig.  ' "" 

WaiOHT,  J.  (after  stating  the  facta).— The  power 
of  tbe  court  to  charge  money  recovered  or  preserved 
depmds  portly  upon  the  common  law  and  partly  upon 
section  28  of  the  Solidtora  Act,  1660:  "  In  every  case 
in  which  an  attorney  or  soJidfor  shall  be  employed  to 
[Koaecnto  or  defend  any  init,  matter,  or  pmoeeding 
in  any  oonrt  of  justice,  it  shall  be  lawnl  for  the 
court  or  judge  before  whom  any  such  suit,  matter, 
proceeding  has  been  heard,  or  shall  be  dependin 
to  declare  such  attorney  or  solicitor  entitled  to  a 
charge  upon  the  property  leoovered  or  preserved." 
It  seema,  however,  plain  that  the  court  sitting  in 
baokruptoy  has  no  power  to  charge  property  re- 
oiTcred  in  the  High  Court,  even  though  snob  pro- 

rly  may  have  been  converted  into  dividends. 
bat  been  urged  that  section  102  gives  na  such 
power,  but  I  do  not  think  that  we  have  any  legal 
right  to  deal  with  this  fund  in  the  hands  of  the  trustee 
in  the  way  we  Lave  been  aaked  to  do.  We  must  con- 
tanplato  the  possibility  of  the  indemnity  offered 
tnnuog  oat  to  be  valueteea,  and  in  such  on  event  we 
iboold  have  jeopardized  property  which  now  belongs 
to  Pook,  and  if  he  ihould  not  re-appear,  or  die  leaving 
no  legal  represeotativea,  would  probably  be  the 
'       *  "'      "  "")  cannot  interfere  with 


BionAM,  J.,  concurred. 

Solicitor  for  the  appellant,  W.  C.  Cripps, 

Solicitors  for  the  respondent,  Andrew  ifc  Cheah. 


Souse  Of  Iv 

From  C.  A.  1 
(England).  J 
CowLZT  V.  CoiaassioNZRS  o;  Ii 
Inland  revenue — Eetaie  duty — & 
o/  property  pasting  on  aiaih- 
tenoTit  for  life  and  remainderm 
on  ettata  in  favnwr  of  remain 
tenant  for  li/e—Finmnce  Act,  1 
30),  ai.  1,2,7. 

The  tenant  for  life  and  the  ren 
certain  property  duly  barred  the 
themtelvtt  a  joint  power  of  appo 
They  lubtequently  joined  in  mt^ige 
eeeure  £280,000,  port  of  mkich 
benefit  of  the  tenant  for  life,  and  t 
or  for  the  benefit  of,  the  tenant  in 
vma  afterward!  executed,  wherdti^ 
charged  with  an  annuity  of  £3,000 
during  the  life  of  the  then  life  tena 
Held,  that  vthat  patted  on  the  del 
life  uiat  the  equity  of  redemption 
iti  uaiue,  the  £230,000  ehould  be 
capitalized  value  of  the  annuity, 
payable. 

Dtcieion  of  the  Court  of  Ape 
[1898]  1  Q.  B.  355),  reverted  on  tk 

Appeal  by  Earl  Cowley  from  ai 
of  Appeal  (A.  L.  Smith,  Eigby, 
reported  46  W.  R.  222,  [1896]  1  < 
facta  are  set  ont  at  length.  Hhor 
lows: 

A  petition  was  filed  by  the  1 
pursuant  to  mle  1  of  tbe  i 
section  10  ol  tbe  Finance  Act,  ] 
mination  of  the  amount  of  estate 
the  estate  of  the  seoond  Earl  Cc 
the  28th  of  February,  1895, 
estates  were  settled  upon  the  seoc 
life  with  remainder  to  his  son  (th 
The  seoond  earl  had  mortgaget 
therein  in  1866, 

By  a  disentailing  deed  exeonted 
and  the  present  appellant  on  tb 
li^ST  (and  duly  enrolled),  the  eatel 
earl  in  the  settled  property  wai 
settled  pro^rty  limited  to  such 
earl  and  bis  son  (the  third  ei 
appoint,  and  in  default  of  appoio 
tbe  seoond  earl  for  life  by  way  o: 
life  estete  vested  in  him  imme 
execution  of  the  disentailing  deed 
the  third  earl  in  tail,  viih.  remain^ 

The  father    and   son  in  1688 

ortgages  whereby,  in  exercise  o 
to  them  by  tbe  disentailing  deed,  t 
by  virtue  of  their  estates  and  int 
the  settled  property  in  fee  simple 
to  secure  £230,000.  Of  this  sum  i 
^d  to  or  on  behalf  of  the  seca 

)0,000  to  or  for  the  appeUaat. 

By  a  deed  of  reeettlement,  sub: 
and  which  oompleted  as  betweej 
third  earl  the  arrangement  under  ' 
borrowed,  it  was  proride< 
should  receive  during  the  1 
eu'l  certain  uinuities,  which 
the    seocmd    earl    amounted     to 
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And  that  as  between  the  second  earl,  his  trustees, 
executors,  and  administrators,  and'  the  third 
earl,  his  heirs,  executors,  and  administrators,  the 
second  earl  should  during  his  life  be  primarily  liable 
for  the  repayment  of  the  interest  on  the  mortgage 
debt. 

The  second  earl  died  on  the  28th  of  February,  1895, 
and  the  appellant  lodged  a  statement  and  valuation 
of  the  amount  upon  which  he  was  liable  to  pay  duty 
under  the  Finance  Act,  1894, 

The  Commissioners  of  Inland  Revenue  disallowed 
the  deduction  of  the  £230,000  with  which  the  settled 
estates  had  been  charged,  and  also  of  the  capital 
value  of  the  annuity  of  £3,000, 

Upon  the  petition  coming  before  the  Divisional 
Court  (Pollock,  B.,  and  Bruce,  J.),  reported  45  W.  R. 
538,  ri897]  2  Q.  B.  47,  they  allowed  the  deduction  of 
the  £230,000,  but  not  the  capitalized  value  of  the 
annuity  of  £3,000.  The  Court  of  Appeal  reversed 
this  decision  as  regards  the  deduction  of  tiie  £230,000 
only. 

The  present  appellant  appealed  on  both  points. 

HcUdane,  Q.C.,  and  H.  Fellows,  for  the  appellant. 

Sir  R.  B,  Firday,  8,0,,  and  Vaughan  Haiokim  {Sir 
Richard  Webster,  A, Q,,  with  them),  for  the  respondents. 

The  House  took  time  for  consideration. 

Earl  of  Halsbttby,  L.C. — ^The  question  in  this 
case  is  upon  what  property  the  duly  is  payable  by 
the  appellant  under  the  Finance  Act,  1894.  That 
statute  enacts  in  the  1st  section  that  certain  duties 
shall  be  levied  and  paid  upon  the  principal  value  of 
all  property,  real  or  personal,  settled  or  not  settled, 
which  passes  on  the  death  of  a  person  dying  after  the 
commencement  of  the  Act. 

The  second  Earl  Cowley  died  possessed  of  the 
equity  of  redemption  of  certain  estates,  and  the 
appellant,  to  whom  that  property  had  passed,  is 
undoubtedly  liable  to  pay  the  duties  ascertained  in 
the  specified  manner. 

It  does  not  appear  to  me  that  that  question  is  a 
very  difficult  one.  What  I  have  described  as  the 
equity  of  redemption  is  undoubtedly  the  true 
description  of  the  property,  and  what  passed  upon 
the  death  of  the  second  earl  to  the  third  earl  was 
the  equity  of  redemption.  How  the  value  of  that  is 
to  be  ascertained  is  for  this  purpose  unimportant. 
The  thing  which  is  liable  to  duty  is  that  property  and 
no  other  thing. 

For  the  purpose  of  my  opinion  I  discard  all  refer- 
ence to  the  7th  section,  which  is  only  applicable  to 
the  mode  of  determining  the  value  of  an  estate 
whatever  that  estate  is ;  and  if  I  am  right  that  the 
estate  which  the  second  earl  possessed  was  that  which 
came  to  the  third  earl  by  the  second  earPs  death, 
we  have  nothing  to  do  with  allowances  or  the  series 
of  enactments  upon  that  subject,  but  the  whole 
question  must  be  determined  upon  the  property,  real 
or  personal,  settled  or  not  settled,  which  passed  on 
the  death  of  the  second  earl. 

I  have  great  difficulty  in  following  the  reasoning 
by  which,  in  the  Court  of  Appeal,  it  has  been  held 
that  one  is  at  liberty  to  go  back  to  the  history  of  the 
property  to  which  the  third  earl  succeeded,  and  to 
split  up  that  property  into  the  different  interests  of 
which  it  was  originally  composed.  If  I  may  trace 
out  in  this  case  the  life  estate  and  the  remainder  in 
fee  or  in  tail,  I  do  not  know  how  far  back  in  the 
history  of  the  property  in  question  I  may  be  entitled 
to  go,  nor  am  I  qmte  certain  what  is  intended  to  be 
effected  by  such  an  inquiry.  There  is  no  part  of  the 
Finance  Act  which  appears  to  me  to  give  ground  for 
such  an  investigation,  and  I  do  not  know  that  the 
adoption  of  any  such  principle  by  your  lordships 


would  not  have  a  far  wider  operation  than  upon 
such  taxation  questions  as  arise  in  such  cases. 

It  would  seem  to  me  to  be  a  very  pertineEit  qna- 
tion  to  ask  whether  the  deeds  which  were  executed 
in  1887  by  the  late  earl  and  the  appellant  did  or  ^ 
not  operate  as  they  purported  to  operate ;  and  if  not, 
why  not  P  But  if  they  did,  what  prevented  tiw 
appellant  and  his  father  gpranting  a  mortgage  to  the 
Prudential  Co.  upon  the  settled  estates?  Wlut 
was  done  with  the  money  seems  to  me  to  be  im- 
material. Though  as  a  matter  of  fact  the  grester 
part  of  it  was  paid  to  liquidate  the  liabilities  of  tiie 
second  earl,  there  was  a  second  mortgage  for  1^ 
security  of  a  further  advance  of  £20,000 ;  but  in  the 
view  that  I  take  of  this  case  it  is  immat^ial  to  pur- 
sue the  destination  of  the  money  or  the  source  from 
which  it  came.  As  a  matter  of  fact,  the  whoie 
property  which  is  in  question  upon  this  part  of  tk 
case  is  the  equity  of  redemption.  If  that  is  all  &st 
the  appellant  has  received  that  is  all  upon  which  ha 
is  bound  to  pay  duty. 

Your  lordships   have   alreadv  held    in  Attontof- 
General  v.  Beech,  anU,  p.  257,  (l899]  A.  O.  53,  ^ik 
where  a  tenant  for  life  and  remainderman  in  fee  oon- 
bine  so  as  to  get  complete  command  of  the  estate  in  te 
they  may  dispose  of  it  as  they  will,  and  I  am  uiiiUs 
to  comprehend  why,  when  they  grant  a  mortgage  is 
fee,  that  transaction  is  capable  of  being  diasoctod  m 
as  to  prevent  the  union  of  the  two  estates,  and  by  sa 
artificial  process  resolve  the  estate  into  its  oiigiBil 
elements,  or  into  its  original  settlement,   and  troft 
them  as  though  such  new  arrangement  had  not  ben 
made  at  all.    It  would  seem  as  though  the  i 
suggested  (although  the  Act  does  not  say  so)  that  At 
ordinary  transaction  of  a  resettlement  of  i 
can,  for  the  purpose  of  the  Finance  Act,  be  tzaeii! 
back  to   any  period,  however   remote,    and  datai] 
exacted  upon  the  artificial  theory  that  you  most  ti 
each  death  in  the  chain  of  investigation  as  giving : 
to  liability  to  duty  under  an  Act  passed  long  ifkvj 
the  resetliement  or  the  death. 

There  is  only  one    argument — ^namely,    the 
veyancing  point  referred  to  by  Collins,  I>.  J. — \ 
seems  to  give  any  ground  for  looking  back  to 
history  of  the  transactions  out  of  which  this  qi 
has  arisen.    It  appears  that  the  incumbrances 
did  or   might   have  existed    were  assigned  to 
company  advancing  the  money  as  a  proteotioa  to 
in  case  any  claim  should  be  made  in  respect  of 
dealing  with  his  life  estate  by  the  second  eari. 
had  been  found  that  any  such  dealing  had  taken 
the  lenders  wanted  to  have  a  right  which  ahoold 
precedence  of  any  such  dealing ;  but  I  oonfesi  I 
unable    to  understand  how  this    transaction 
affect  or  in  any  way  interfere  with  the  power  ol 
second  and  third  earl  to  resettle  the  estate,  or.  In 
resettled  it,  to  grant  a  mortgage  in  fee  Bodtk  as 
did  grant  with  the  result  which  I  have  described, 
am  wholly  unable  to  give  any  such  interpretatual 
an  Act  wluch  seems  to  me  in  its  ordinary  and 
meaning  to  be  dear  enough,  and  I  for  one  decfiDtl 
go  into  a  minute  investigation  as  to  how  the  eqmtf  ( 
redemption  was  created.    It  is  enouffh  for  me 
that  is  the  property  which,  under  seotum  I  of  the 
has  passed  to  the  appellant,  and  that  alone  u 
property  upon  which  he  is  liable. 

I  see  no  ground  for  dealing  with  section  2, 
for  the  reasons  I  have  given,  I  think  it  is  sectia 
which  you  must  look  to  see  what  property,  isilj 

Sersonal,  settled  or   not   setUed,  passed  npon  " 
eath  of  the  second  to  the  third  earl ;  but  if  I 
compelled  to  give  a  construction  to  section  2, 
section  1  (6),  I  should  come  to  the  same  oondiisiaai 
respect  of  the  liability  to  duty,  since  I  think 
]  benefit  accruing  or  arising  to  the  third  earl 
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to  the  extent  of  the  value  of  the  equity  of  redemption. 
But,  as  I  have  said,  the  question  must  be  determined 
on  section  1  alone. 

As  to  the  claim  by  the  appellant  to  a  deduction  in 
respect  of  the  cesser  of  the  rent-charge  of  £3,000 
a  year,  it  is  enough  to  say  that  the  argument  in 
respect  of  it  is  hardly  intelligible,  and  certainly  the 
appellant  has  made  out  no  case  to  establish  it. 

No  qnestion  as  to  the  policies  has  been  raised,  and 
I  therefore  do  not  allude  to  them. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed,  and  with  costs. 

Lord  Watson  (after  stating  the  facts  and  the  claims 
made  by  the  appellant  for  deduction). — The  legal 
questions  raised  bv  these  two  claims  are  so  different 
in  their  character  tihat  I  shall  notice  them  separately. 
I  have  oome,  without  much  difficulty,  to  the  conclu- 
sion that  the  order  of  the  Court  of  Appeal  ought  to 
be  reversed,  and  the  judgment  of  the  Divisional  Court 
restored. 

With  regard  to  the  second  deduction  claimed  by  the 
appellant,  I  have  had  no  difficulty  in  coming  to  the 
conclusion  that  the  decisions  of  both  courts  below 
were  right.  Very  little  was  said  about  the  point  in 
the  argument  of  the  learned  coimsel  for  the  appellant, 
and,  so  far  as  I  can  see,  their  reticence  was  not 
injudicious.  The  annuities,  the  capitalized  value  of 
which  forms  the  subject  of  the  claim,  were  regularly 
paid  to  the  appellant  during  his  father's  lifetime,  and 
they  ceased  to  be  payable  on  his  death.  No  part  of 
them  formed  a  charge  upon  the  equitable  estate  to 
which  the  appellant  has  succeeded,  under  the  deed  of 
resettlement,  not  in  fee  but  in  life-rent.  In  these 
drcumsfances  I  do  not  think  it  can,  with  any  defi;ree 
of  plausibility,  be  maintained  that  the  estate  which 
passed  to  the  ap^lant  upon  his  father*s  death  has 
oeen  thereby  dinunished  or  affected. 

The  argument  addressed  to  us  with  reference  to  the 
other  point,  the  charge  of  £230,000  advanced  on 
mortgage  by  the  Prudential  Assurance  Co.  (Limited), 
did  not,  so  far  as  I  could  discern,  involve  any  serious 

Question  as  to  the  construction  of  the  Finance  Act. 
t  turned  mainly,  if  not  exclusively,  upon  the  real 
character  and  legal  effect  of  the  deeds  by  which  the 
advance  was  secured.  On  the  one  hand,  it  was  not 
disputed  by  the  appellant's  counsel  that  if  the 
original  settlement  of  the  Momington  estates  had 
remained  unaltered,  and  these  deeds  had  been 
executed  by  the  late  earl  as  life-renter,  and  by  the 
appellant  as  expectant  fiar,  no  part  of  the  sum  of 
£230,000  would  have  formed  a  proper  deduction  from 
the  amount  upon  which  the  appellant  is  liable  for 
finance  duty.  Li  that  case  the  appellant  would  have 
derived  benefit  from  his  father's  oecease  to  the  extent 
to  which  he  had  borrowed  upon  the  security  of  his  right 
in  expectancy,  and  would  thereby  have  been  enabled' 
to  pay  his  own  debt.  On  the  other  hand,  counsel 
for  the  Crown  hardly  ventured  to  dispute  that  if  the 
£230,000  had  been  dulv  charged  by  the  original 
settlor,  or  had  been  subsequently  validly  charged 
upon  the  fee  of  the  settled  estates,  the  appellant 
most  be  held  to  have  taken  the  estates  cum  onerct  and 
could  not  be  held,  upon  his  father's  death,  to  have 
taken  any  benefit  from  the  charge  of  £230,000,  or  in 
the  estates,  so  far  as  these  were  i&ected  by  it. 

The  learned  counsel  for  the  respondents  accordingly 
addressed  themselves  to  the  bold  and,  in  my  opinion, 
somewhat  extravagant  contention  that,  notwith- 
standing the  tenor  of  the  securities  held  by  the 
Prudential  Assurance  Co.,  the  reality  of  the  trans- 
action between  the  company  and  the  mortgagors, 
apart  from  any  question  as  to  the  form  of  convey- 
ancing adopted  in  the  deeds,  consisted  in  the  second 
Earl  GowlejT  and  the  appellant  merely  pledging  their 
respective  rights  of  hfe-rent  and  expectant  &e.     I 


should  not  have  thought  that  the  argument  was 
deserving  of  much  consideration,  had  it  not  been  that 
it  appears  to  have  found  favour  with  the  learned 
judges  of  the  Court  of  Appeal. 

A.  L.  Smith,  L.J.,  who  was  of  the  same  opinion 
with  l^e  other  learned  lords  justices,  after  stating 
that  the  second  earl's  life  estate  was  not  extin- 
guished or  merged  into  an  equitable  estate  in  fee  in 
the  Prudential  Co.,  goes  on  to  say  :  ''The  real  sub- 
stance of  what  was  done,  and  this  is  what  is  to  be 
looked  at  apart  from  the  form  of  the  conveyancing, 
was  that  Ihe  second  earl  mortgaged  his  life  estate 
in  the  settled  estates  to  the  Prudential  Co.,  and 
that  his  son  mortgaged  his  reversion  in  such  estates  to 
that  company  to  secure  the  repayment  of  the  £230,000, 
and  that  this  was  the  real  transaction,  whether  it  was 
bound  to  be  carried  out  by  one  deed  or  by  two." 

The  argument  thus  stated  appears  to  me  to  ignore 
these  facts  that,  in  the  first  place,  the  Finance  Act, 
1894 — does  not  prohibit  the  alteration  or  modification 
of  the  terms  of  the  settlement  by  any  legitimate  means ; 
and  in  the  second  place,  that,  assuming  the  proceed- 
ings taken  in  the  years  1887,  1888,  and  1889,  for  dis- 
entailing, charging  with  debt,  and  resettling  the 
estates,  to  have  been  at  the  time  valid,  the  Act  of  1894 
does  not  contain  a  single  provision  which,  either  directly 
or  indirectly,  denies  effect  to  them.  It  is  not  maintained 
on  behiJf  of  theCrownthatanyoneof  these  proceedings 
was  illegitimate  or  invalid.  The  disentailing  assur- 
ance had  the  legal  effect  of  vesting  the  second  earl 
and  his  son  with  the  fuU  right  ana  title  to  dispose  of 
the  l^e-rent  and  the  fee  of  the  settled  estates,  and  in 
virtue  of  that  right  and  title  they  entered  into  onerous 
contracts  with  the  Prudential  Co.,  by  which  they 
professed  to  convey,  and  did  convey  to  the  company, 
in  security,  the  immediate  fee  of  the  estate.  Not- 
withstanding the  reasoning  of  the  learned  lords 
justices,  I  fail  to  comprehend  how^  the  merger  or 
non-merger  of  the  second  earFs  life  estate  could 
possibly  affect  the  title  of  the  earl  and  his  son  to 
convey  the  immediate  fee.  I  see  no  reason  to  doubt 
that,  under  their  two  conveyances,  the  company 
acquired,  and  from  the  date  of  the  completion  of  their 
securities  was  possessed  of  an  interest  in  fee,  which 
was  effectual  against  the  beneficiaries  under  the 
settlement  made  by  the  last  Earl  of  Mominffton, 
including  the  appellant.  I  think  the  appelant 
took  the  estate  cum  onere  of  the  charge  of 
£230,000,'  which  under  the  settlement  as  modified 
affected  the  settled  estates  in  the  same  way 
as  if  it  had  been  created  by  the  original  settlor,  and 
that  upon  his  father's  death  no  interest  or  benefit 
accrued  to  the  appellant  in  respect  of  any  part  of  the 
estates  which  was  covered  by  the  securities  of  the 
Prudential  Assurance  Co.  Any  other  conclusion  is, 
to  my  mind,  at  variance  with  the  substance  and 
reality  of  the  transaction. 

A  certain  degree  of  colour  was  lent  to  the  respon- 
dents' argument  by  the  circumstance  that  the  assur- 
ance company  took  an  assignment  of  the  debts  due 
by  the  second  earl  to  the  London  Assurance,  which 
were  charged  upon  his  life  estate  with  the  same 
powers  of  recovery  which  were  competent  to  their 
assignors.  The  object  of  the  company  in  taking  the 
assignment  apparently  was,  not  to  impair  the 
security  which  they  had  obtained  from  the  appellant 
and  his  father  over  the  immediate  fee  of  the  settled 
estates,  but  to  enable  them  to  compete  with  creditors, 
if  any,  to  whom  the  second  earl  might  possibly  have 
previously  conveyed  his  life  estate.  In  short,  the 
assignment  was  a  precautionary  device  resorted  to  in 
order  to  meet  the  possibilities  of  events  which  had 
never  occurred. 

Lord  Magnaghten. — The  principle  on  which  the 
Finance  Act,  1894,  was  founded  is  that  whenever 
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property  ohanges  hands  on  deatb  the  State  is  entitled 
to  step  in  and  take  toll  of  the  property  as  it  passes 
without  regard  to  its  destination  or  to  the  degree  of 
relationship,  if  any,  that  may  have  subsisted  between 
the  deoeased  and  the  person  or  persons  suoceeding. 
Section  1  gives  effect  to  that  principle.  Subject  to 
certain  exceptions  or  savinffs,  it  imposes  a  duty  called 
estate  duty  upon  the  principal  value  of  all  property 
"  settled  or  not  settled "  which  passes  on  death. 
Section  2  is  merely  subsidiary  and  supplemental.  It 
was  intended  apparently  to  sweep  in  a  few  cases 
which  were  thought  perhaps  to  be  within  the  spirit 
though  not  within  the  letter  of  the  proposed  enact- 
ment, or  else  were  supposed  likely  to  lead  to  evasion 
if  not  made  equally  subject  to  estate  duty.  Section 
2  therefore  declares  that  the  expression  **  property 
passing  on  the  deat^  of  the  deceased"  shall  be 
^*detmed  to  include'*  property  classified  under  four 
different  heads,  to  no  one  of  which  does  that 
expression  literally  apply.  The  rest  of  the  Act  deals 
with  matters  of  detau,  valuation,  and  machinery. 

The  1st  section  contains  the  pith  and  substance  of 
the  euactment.  It  is  comprehensive,  broad,  and  clear. 
The  other  provisions  of  the  Act,  which  were  dragged 
iuto  the  discussion  rather  unneuessarily  as  it  seems  to 
me,  are  strangely  confused  and  singularly  ill-drawn. 
But  still  I  do  not  think  that  the  Act  is  wholly  to 
blame  for  the  perplexity  in  which  the  learned  judges 
below  found  themselves  entangled.  I  think  they  took 
a  wrong  turn  at  starting.  They  left  the  broad  high- 
way for  a  narrow  by-path,  which  led  ia  a  wrong 
direction  and  presented  difficulties  increasing  at  every 
step.  Is  it  any  wonder  if  they  camo  to  a  wrong 
conclusion  ? 

The  first  question  as  it  seems  to  me — ^the  question 
that  lies  at  the  very  threshold  of  our  inquiry — ^is 
simply  this  :  Uoder  which  sectioQ  of  the  Finance  Act, 
1894,  does  the  present  case  fall?  Is  it  the  ordinary  and 
normal  case  of  property  passing  on  death ,  or  is  it  one  of 
those  exceptional  cases  in  which  property  is  deemed  to 

gkss,  though  there  is  no  passing  of  property  in  fact  ? 
oes  it  come  under  section  1  or  under  section  2  ?  The 
learned  judges  of  the  Court  of  Appeal,  one  and  all,  have 
held  thac  the  case  is  not  within  section  1 .  The  reason  is 
given  by  A.  L.  Smith,  L.J.  His  lordship  quotes  the 
words  of  section  1,  and  then  goes  on  to  say :  "This 
section  would  not,  I  think,  embrace  the  present  case, 
for  the  life  estate  of  the  second  earl  ceased  at  his 
death  and  passed  to  no  one.*'  I  must  say  I  cannot 
think  that  reasoning  satisfactory.  What  the  Act  has 
in  view  for  the  purpose  of  taxation  is  property  passing 
on  death,  not  the  interest  of  the  deceased,  which  if  it 
be  a  limited  interest  can  never  pass.  With  an  interest 
that  ceases  on  death  the  Act  is  not  directly  concerned, 
except  in  the  one  case  where  without  any  passing  of 
property  a  benefit  accrues  or  arises  by  reason  of  the 
cesser  of  a  determinable  interest  such  as  a  charge 
that  expires.  In  every  case  in  which  property 
comprised  in  a  settlement  passes  on  death  the 
life  estate  or  other  limited  mterest  of  the  pre- 
ceding owner  must  have  ceased  for  good  and  all. 
If  the  criterion  proposed  by  the  learned  lord  justice 
were  the  true  criterion,  settled  property  could  not  in 
any  case  come  within  section  1.  But  then  that  section 
expressly  and  in  terms  applies  to  settled  property. 
You  might  just  as  well  strike  the  word  *' settled" 
out  of  section  1  altogether  as  hold  that  the  section 
does  not  embrace  a  case  where  a  limited  interest  under 
a  settlement  ceases  on  death  and  passes  to  no  one. 

I  am,  therefore,  compelled  to  differ  from  tiie  Court 
of  Appeal  at  the  very  outset.  I  think  the  present 
oase  falls  within  section  I.  I  think  it  belongs  to  a 
class  of  cases  which  the  authors  of  the  Act  had  £rectly 
in  view  when  they  framed  that  section. 

Now,  if  the  case  falls  within  section  1  it  cannot 


also  oome  within  section  2.  The  two  seotioits  sn 
mutually  exdusive.  Section  1  might  piopedy,  I 
think,  M  headed,  "  With  regard  to  property  pasuig 
on  death,  be  it  enacted  as  follows.*'  Section  2  might 
with  equal  propriety  be  headed,  "  And  with  rsgud 
to  property  not  passing  on  death,  be  it  enacted  as 
follows  "  I  cannot,  therefore,  agree  with  Bigby,  LJ., 
when  he  says  that  section  2  is  aprovision  "  e^Janaioiy" 
of  section  1.  In  my  opinion  the  two  sectioDsan  qinte 
(fistic ct,  and  section  2  throws  no  Ught  on  aedioB  1. 
But,  then,  no  doubt  section  2  speaks  of  '*  property  ia 
which    the     deoeased  had    an    intoeit 

ceasing  on  the  death  of  the  deoeased."  And  thst,  it 
may  be  said,  was  just  the  position  of  the  second  eui 
with  regard  to  the  Momington  settled  estates.  So  it 
was.  But  section  2  does  not  apply  to  an  interest  in 
property  which  passes  on  the  deoih  of  the  decetnsi. 
That  is  already  dealt  with  in  the  earlier  aestion.  For, 
if  property  passing  on  death  was  in  the  lifetime  of 
the  deceased  subject  to  a  charge  or  intenst  windi 
ceased  on  the  d^ath,  the  property  must  of  oochk  psa 
free  from  that  charge  or  interest.  And,  so  passrg, 
it  must  of  course  oe  valued  aooordingly.  Tbst  is 
section  1.  You  do  not  want  section  2  for  tiiai.  Tq« 
cannot  resort  to  section  2.  For  that  would  be  givinf 
the  duty  twice  over.  The  Crown  cannot  have  it 
both  ways.    Double  duty  is  forbidden  by  the  Act 

It  is  interesting  and,  I  think,  instructive  to  refsr  to 
sub-section  4  and  5  of  the  Succession  Duty  Aet,  frm 
which  the  provisions  of  section  2,  sub-section  I  (<|, 
and  section  2,  sub-section  1  (6),  are  evidently  adaptsl. 
The  marginaJ  note  to  section  4  is  thi^ :  **  Geosni 
powers  of  appointment  to  confer  successions.**  In  tht 
Succession  Duty  Act  a  power  of  appointment  canim 
a  successi'  n  when  it  is  exercised,  but  only  tiien.  Is 
the  analogous  provision  of  the  Finance  Act  "  proper^ 
of  which  the  deceased  was  competent  to  dispose  si 
the  time  of  his  death  "  is  deemed  to  pass  thoi^  Hit 
power  be  not  exercised.  Then  the  marginal  note  ts 
section  5  of  the  Succession  Daty  Act  runs  as  foUon: 
"Extinction  of  determinable  charges  to  coolBr 
successions."  The  section  itself  provides  that  "  Whos 
any  property  shall  .  .  .  be  subject  to  any  charge 
estate,  or  interest  determinable  by  the  deatii  of  iBf 
person  .  .  .  the  increase  of  benefit  aocraing  ts 
any  person  or  persons  upon  the  extinction  or  d^cr- 
ndnation  of  such  charge,  estate,  or  interest  shall  1» 
deemed  to  be  a  succession.  It  is  quite  plain,  I  dunk* 
that  the  provisions  of  section  2,  sub-section  I  (ft),  sf 
the  Finance  Act,  1894,  have  been  borrowed 
adapted  from  that  section.  But  they  do  not,  as  I 
just  now,  refer  to  the  cesser  of  an  interest  in  propertf 
which  passes,  but  to  the  cesser  of  an  interest  in  profiei^ 
which  does  not  pass.  On  reading  the  Act  I  think ttsi 
is  made  tolerably  dear  not  only  by  the  opening 
of  section  2,  sub-section  1,  but  also  by  the  d 
for  valuing  '*  the  benefit  accruing  or  arisixig  from  Aft' 
cesser  of  an  interest  ceasing  on  the  death  of 
deceased "  in  section  7,  sub-section  7.  If  propsiV 
passes  you  can  put  a  value  on  it  by  considering 
It  would  fetch  in  the  open  market.  Yon  must  i 
to  other  means  in  order  to  estimate  the  vahn 
property  deemed  to  pass  when  an  interest 
And  here  I  would  venture  to  say  that,  in  my 
the  provisions  of  section  7,  sub-section  7  (6),  aie: 
open  to  the  severe  censure  passed  upon  them  ia  ill; 
Court  of  Appeal.  They  are  quite  intelligibls  C 
section  2,  sub-section  1  {h\  be  confined  to  the 
which  it  was  really  intended  to  meet,  ^e  dzSes^p* 
so  far  as  there  is  any,  comes  from  the  draftii^rf' 
section  2,  sub-section  1  (6).  There  woold  hsTV  ~ 
none,  I  think,  if  the  draftsman  had  been  conteatli 
follow  the  wording  of  the  Succession  Daty  Act  M 
the  general  word  '* interest"  without  the 
"  charge  "  preceding  it  at  first  sight  seems  to  poiii 
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ntber  to  a  life  interert  than  to  a  detenninable  oharge. 
And  thus  it  was,  I  think,  that  the  Court  of  Appeal 
were  led  into  the  error  which  seems  to  mn  through 
their  judgment. 

Now,  if  the  present  case  is  within  section  1  and  not 
within  section  2,  the  only  remaining  question  is,  what 
IPI8  the  settled  property  that  passed  on  the  death  of 
the  aeoond  earl?  ''Settled  property,*'  according  to 
the  definition  of  that  expression  in  the  Finance  Act, 
1894,  *'  means  property  comprised  in  a  settlement." 
It  is  diffionlt  to  see  wliat  else  it  could  possibly  mean. 
Bat  at  any  rate  it  is  a  comfort  to  find  sometlung  in 
the  Act  about  which  there  can  be  no  dispute.  The 
Mttled  property  ui  this  case  is  the  property  comprised 
in  the  resettlement  of  the  9th  of  Jime,  1888.  What 
vai  that  property  P  Why,  the  equity  of  redemption 
of  the  Momington  estates,  which  were  sobject  to 
certain  inoombrances  described  as  the  overriding 
obsrffes,  and  subject  also  to  the  mortgage  in  fee 
limple  in  favour  of  the  Prudential  Assurance  Co.  to 
•ecore  £230,000.  There  can  be  no  doubt  about  that. 
"What,  then,  was  the  principal  value  of  the  settled 
property  P  That,  according  to  section  7,  sub-section 
9,  most  be  estimated  at  the  price  which,  in  the  opinion 
of  the  commissioners,  the  property  comprised  in  the 
raetilement  would  have  fetched  if  sold  in  the 
open  market  at  the  time  of  the  second  earl's 
math.  What  right  the  commissioners  can  have 
to  swell  that  estimate  by  adding  to  it  a  sum  equid 
to  the  amount  of  the  Prudential  mortgage  I  cannot 
udentand.  The  mortgage  did  not  pass  on  tibe  death 
of  the  second  earl.  The  mortgage  debt  was  no  part 
of  the  settled  property.  It  diminished  the  property 
bsfore  resettlement.  I  may  remark  in  passmg  that 
«e  sre  not  concerned  with  section  7,  sub-section  1. 
Whatever  the  meaning  of  that  section  may  be,  as  to 
which  I  do  not  hazard  a  conjecture,  it  can  have 
aothiog  to  do  with  the  present  case,  for  in  the 
pSBent  case  the  property  which  had  to  be  brought 
mto  the  aggregated  estate  *'  for  determining  the  rate 
of  duty "  was  not  subject  to  any  debt.  It  was  only 
the  equity  of  redemption  that  was  resettled.  Then 
we  had  along  argument  about  the  doctrine  of  merger, 
sod  an  argum^it  longer  still,  intended  to  persuade  the 
Hoose  that,  for  the  purpose  of  this  Act,  the  transao- 
tioD  with  the  Prudential  ought  to  be  split  up  into 
two  distinct  mortgages — one  by  the  second  earl 
and  one  by  the  present  earl,  one  by  tiie  father 
Bortga^g  his  lue  estate  and  one  by  the  son 
aiortgaging  Ids  reversion.  The  Court  of  Appeal 
tay  that  was  the  real  transaction.  In  my  opmion 
it  was  nothing  of  the  kind.  The  Prudential  Co. 
bsrgained  for  a  mortgage  in  fee  simple,  and 
a  mortgage  in  fee  simple  they  got.  Why  the 
semmissioners  should  seek  to  reform  a  deed  which 
carried  out  the  transaction  between  the  parties  in  the 
way  evesry  body  wished  to  have  it  carried  out  is  beyond 
my  comprehension.  The  argiunent  seems  to  be 
iofimded  on  a  fallacious  analogy.  Because  in  the  case 
el  snooession  duty  it  is  necessary  and  proper  to  trace 
a  disposition  of  property  to  its  origin  for  the  purpose 
of  leeing  out  of  whose  interest  the  succession  is 
deiif ed  and  so  discovering  the  xn^ecessor,  therefore 
it  seems  to  be  thought  you  are  at  liberty,  in  the  case 
•f  tile  Finance  Act,  to  dissect  and  pull  to  pieces  one 
mtire  and  completed  transaction  in  order  to  enable 
liie  Crown  to  exact  duty  in  respect  of  property  whidi 
aeiUier  pasted  nor  can  be  deemed  to  pass.  Nor, 
^lain,  can  I  see  how  the  question  is  a£Eected  by  t^e 
Sttcnmsfamce  that  mortgages,  in  fact  paid  off,  were 
tnaiferred  and  kept  luive  for  the  purpose  of 
forming  a  protection  against  mesne  incumbrances 
dnring  the  life  of  the  tenant  for  life.  That  is 
•very-day  practice.  Every  beginner  is  acquainted 
Vith    that     device.       Collins,     L.J.,     thinks     it 


decisive  in  favour  of  the  oommissioners.  With  defer- 
ence, I  think  it  has  nothing  to  do  with  the  question. 
If,  indeed,  it  could  be  shown  that  by  the  cesser  of 
that  protective  interest  any  benefit  arose  or  accrued 
to  anybody  under  section  2,  sub-section  1  (&),  which 
has  not  already  been  taken  into  account,  and  which 
could  be  valued  under  section  7,  sub-section  7,  there 
might  be  some  show  of  reason  in  the  argument.  But 
that  would  be  a  hopeless  contention  in  the  circum- 
stances. 

The  result  is  that  in  my  opinion  the  commissioners 
are  wrong  from  beginning  to  end  on  the  main  point. 
Some  people  think  the  Act  a  harsh  Act  as  it  stands. 
It  woiUd  be  intolerable  if  it  could  be  construed  as  the 
commissioners  desire  to  construe  it. 

As  regards  the  minor  point  urged  by  Mr.  Haldane 
I  think  the  claim  to  deduct  the  value  of  the  £3,000 
annuity  must  fail.  There  is  no  foundation  for  it; 
the  property  passed  free  from  the  annuity,  and  the 
Act  ma£:es  no  provision  for  any  such  allowance. 
There  was  a  provision  to  that  effect  in  the  Succession 
Duty  Act.  At  any  rate  section  38  of  that  Act  was  so 
construed  in  this  House :  Lord  Braybrooke  v.  Attorney^ 
General,  9  W.  B.  601,  9  H.  L.  Cas.  150 ;  CommiBaicmera 
of  Inland  Revenue  v.  Ha/rrieony  22  W.  B.  669,  L.  B.  7 
H.  L.  1.  But  there  is  no  analogous  provision  in  the 
Finance  Act,  1894. 

I  agree  that  the  appeal  must  be  allowed  with  costs 
here  and  below. 

Lord  MoBBis. — I  agree  a  priori  it  would  be 
expected  that  an  estate  duty  accruing  on  a  death 
would  be  calculated  on  the  amount  of  property  left 
by  the  deceased  at  the  time  of  his  death,  and  which 
would  be  payable  by  the  person  getting  the  property 
so  left  to  the  extent  to  which  he  did  get  it.  Has 
the  Finance  Act  of  1894  enacted  anything  more 
than  that?  The  appellant  on  the  death  of  his 
father  succeeded  to  an  equity  of  redemption  in  the 
Cowley  estate — a  mortgage  of  £230,000  affecting 
it.  Much  of  the  argument  in  the  case  has  been 
addressed  to  the  stote  of  the  title  under  the 
Momington  will,  which,  in  my  opinion,  is  beside 
the  question,  as  are  all  considertions  of  how  the 
title  stood  antecedent  to  the  indenture  of  resettle- 
ment of  the  9th  of  June,  1888 — that  was  the  settle- 
ment under  the  provisions  of  which  the  property  passes. 
It  also  appears  to  me  to  be  irrelevant  to  inqidre  into 
the  conveyancing  mazes  or  devices  by  which  that 
was  effected.  The  substance  is  that  the  estate  was 
mortgaged  and  that  an  equity  of  redemption  re- 
mained. If  the  property  passed  to  the  appellant  on 
the  death  of  his  father  under  section  1 — as  I  consider 
it  did— I  ask,  what  passed  ?  Surely  a  property  sub- 
ject to  a  mortgage — or,  if  the  property  is  to  oe  deemed 
to  pass  under  section  2,  sub-section  1  {b)  of  that  section 
enacts  that  it  is  to  be  deemed  to  pass  to  the  extent 
to  which  a  benefit  accrues.  I  ask  what  extent  of 
benefit  in  the  rest  of  •  the  Cowley  property  comes  to 
any  person  by  reason  of  the  death  of  Lord  Cowl^  ? 
Surely  the  difference  between  the  value  of  the  Cowley 
estate  and  the  amount  of  the  mortgage  or  prior 
charge.  With  respect  to  the  allowance  claimed  by 
the  appellant  by  reason  of  the  ceasing  of  the  rent- 
charge  payable  to  him  during  the  lifetime  of  his 
father,  I  fail  to  see  any  sound  argument  for  such 
contention.  He  succeeded  to  the  Cowley  property 
burdened  with  its  charges ;  and  that  he  at  the  same 
time  ceased  to  enjoy  a  rent-charge  is  an  indifferent 
fact. 

Lord  Shaitd. — ^The  questions  raised  in  this  appeal 
have  been  so  fuUy  discussed  by  some  of  your  lord- 
i^ps  that  I  have  not  much  to  add.  As  to  the  point 
on  which  my  noble  and  learned  friend  Lord 
Macnaghten  has  strongly  insisted,  I  agree  in  holding 
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that  this  case  falls  within  the  1st  section  of  the 
Finance  Act. 

The  property  in  question,  having  heen  disentailed, 
formed  the  subject  of  a  deed  of  resettlement  under 
which  it  a^tin  became  *'  settled  estate,"  as  defined  in 
the  Act.  what,  then,  was  the  settled  estate,  beneficial 
in  its  nature,  which  passed  to  the  appellant  on  the 
death  of  his  father,  the  late  Earl  Cowley  ?  The 
answer  to  that  question  is,  I  think,  the  right  to  the 
possession  and  enjoyment  of  the  settled  estate  no 
longer  burdened  by  the  right  of  life-rent  of  his  f atiier, 
the  late  earL  This  right  may  be  well  described  in 
technical  legal  language  as  the  equity  of  redemption, 
which  is  so  described,  I  presume,  because  of  the 
power  which  the  appellant  has 'to  acquire  and  enjoy 
an  unburdened  right  of  property  by  payment  of  the 
amount  secured  by  mortgages  on  the  estate  and  to 
which  that  estate  was  subject.  But  in  ordinary 
language  one  would  justly  say  the  estate  itself  passed 
on  the  death  of  the  deceased  earl  to  the  appellant, 
his  son,  and  so  estate  duty  became  due. 

What,  then,  is  the  value  of  that  estate  P  It  was  well 
and  validly  charged  with  a  debt  of  £230,000,  which 
formed  a  burden  on  the  succession  which  opened  to 
the  appellant,  and  I  confess  I  can  see  no  answer  to 
the  appellant's  demand  to  have  the  amount  of  that 
charge  or  burden  taken  into  view  as  a  deduction  from 
the  value  of  the  estate  in  estimating  the  estate  duty 
payable. 

I  have  only  to  add  that  I  agree  with  my  noble  and 
learned  friends  in  thinking  that  the  circumstance  that 
the  Prudential  Assurance  Co.,  in  transacting  with  the 
late  earl  and  the  appellant  in  the  advances  they  made, 
took  an  assignment  of  the  debts  due  by  the  second 
earl  to  the  London  Assurance  Corporation,  and  the 
securities  given  for  these  debts,  can  have  no  effect  on 
the  determination  of  the  present  question.  That 
assignment  was  given  and  taken  obviously  for  a  pur- 
pose quite  in  common  use,  that  purpose  being  only  to 
enable  the  Prudential  Co.  to  compete  with  creditors 
if  there  were  any  in  whose  favour  the  second  earl 
miffht  have  granted  securities  affecting  his  life-rent 
right. 

Lord  Davey.  —  I  entirely  concur  in  the  judg' 
ment  proposed,  and  I  should  not  'add  an]^hing 
were  it  not  that  we  are  differing  from  a  unanimous 
and  carefully  considered  judgment  of  the  Court  of 
Appeal. 

The  first  and  principal  question  is  whether  the 
mortgage  for  £230,000  ought  to  be  deducted  in  assess- 
ing the  value  of  the  settled  estates  for  the  purpose  of 
the  payment  of  estate  duty  under  the  Finance  Act, 
1894.  I  agree  with  the  views  so  fuUy  and  clearly 
erpressed  by  my  noble  and  learned  friend  opposite 
(Lord  Macnaghten)  as  to  the  construction  of  that  Act, 
and  I  think  that  the  case,  the  facts  of  which  I  need 
not  recapitulate,  clearly  hJla  within  the  1st  section. 
But,  in  my  opioion,  whether  it  falls  within  the  1st  or 
the  2nd  section  we  arrive  at  the  same  result. 

By  the  1st  section  of  that  Act  the  tax  is  imposed 
on  ul  property,  settled  or  unsettled,  which  passes  on 
the  death  of  any  person,  and  by  the  2nd  section,  sub- 
section 1,^  property  passing  on  the  death  of  the 
deceased  is  to  be  deemed  to  include  the  property 
following.  The  only  material  words  for  the  present 
purpose  are  in  sub-section  1  (h) :  "  Property  in  which 
the  deceased  or  any  other  person  had  an  interest 
ceasing  on  the  death  of  the  deceased  to  the  extent  to 
which  a  benefit  accrues  or  arises  by  the  cesser  of  such 
interest.' 

I  ask  myself,  therefore,  what  property  passed  on 
the  death  of  the  second  earl,  or  (whic^  appears  to  me 
in  this  case  to  be  the  same  question  in  other  words) 
in  what  property  had  the  second  earl  an  interest  | 


ceasing  on  his  death,  and  did  a  benefit  then  aocme  or 
arise. 

The  Court  of  Appeal  have  held  that  the  pRM^ 
passing  was  the  whole  value  of  the  estates  vi&Kmt 
deduction  of  the  Prudential  Co.'s  mortgage.  Anl 
they  have  come  to  that  condnsion  on  the  groiodi 
that  the  mortgage  was  not  really  a  mortgage  in  ies, 
but  was  in  truth  two  mortgages — one  on  ths  fife  : 
estate  of  the  second  earl,  and  one  on  the  nmamder  of  | 
the  appellant. 

Rince  the  decision  in  AUomey-CfenenU  v.  BeeA  ft    j 
cannot  be  denied   that  if  tenant  lor  life  and  »- 
mainderman  in  fee  combine  to  sell  settted  pms^, 
it  is  thereby  taken  out  of  the  settlement,  ana  dM 
not  pass,  and  is  not  to  be  deemed  to  pass,  <m  ttt 
deai&  of  the  life  tenant.      And  I  think  tiie  rwds 
must  be  the  same  if,  instead  of  selling,  they  ocn^sdi 
to  create  a  mortgage  in  fee  upon  the  settled  propei^. 
Pro  tanto  the  property  is  taken  oat  of  the  settlaiieatft 
and  what  passes  on  the  deal^  of  the  tenant  for  bkk 
the   equity   of   redemption   only,  and   the  ItnM 
accming  or  arising  in  that  event  is  in  that  eqin^ 
alone.    In  the  present  case  the  mortgage  was  aai^ 
cedent  to  the  settlement  under  whioh  tbe  appeUuit. 
now  claims  title  in  remainder.    But  it  is  said  that  tbt 
conveyancing  arrangements  in  the  present  cass,  by 
which  the  incimibrancps  on  the  life  estate  were  par* 
posely  kept  alive  for  the  better  security  of  the  mort- 
gagees, prevented  any  union  of  the  life  estate  wd, 
remainder  in  them,  and  they  were  not  mortgagees  oa 
the  fee  in  possession  during  the  second  earl's  Hfttnaa 

'*  It  is  the  existence,"  says  Collins.  L.J.,  <  of  ttil 
mortgage  (on  the  life  estate)  so  kept  alive  sad 
determining,  so  far  as  it  was  a  charge  on  the  fiii 
estate,  on  the  death  of  the  second  Barl  Cowley,  that ' 
is  decisive  in  favour  of  the  Crown  in  this  case.* 
With  the  most  sincere  respect  for  the  learned  jodgv 
in  the  Court  of  Appeal,  I  find  myself  unable  la 
concur  in  this  view,  which  seems  to  me  to  owttook 
the  substance  and  real  character  of  the  traaaactiaa. 

The  joint  power  created  by  the  disentailing  deei 
was  the  appropriate  machinery  for  ^n^Ming  t^ 
parties  to  make  a  conveyance  of  their  raapediia 
interests  by  a  simultaneous  act  and  so  aa  to  croata 
one  estate.  By  the  exercise  of  that  power  a  mort- 
gage was  created  which  was  expresMd  to  be,  sai 
intended  to  be,  a  mortgage  on  the  fee,  and.  in  mf 
opinion,  was  a  mortgage  of  the  equitable  lee,  ibIh 
ject,  of  course,  to  all  ensting  burdens. 

There  was  no  intervening  estate  or  interest  wUsk 
prevented  a  union  in  the  appointees  of  whatew 
equitable  estate  was  left  in  the  life  tenant  (aobiest  Is 
the  charges  thereon)  with  tbe  equitable  estate  m 
remainder  of  the  appellant.  The  m<Hiey  due  to  the 
holder  of  the  inoumbranoes  effected  by  tlie  aeeoai 
earl  on  his  life  estate  was  paid  out  of  the  mortg^ 
money.  If  the  matter  had  rested  ^ere,  or  if  Ai 
inoumbranoes  had  been  left  outstanding  and  mid*- 
charged,  there  could  not,  in  my  opinion,  have  batt 
any  question  that  a  mortga^  was  created  oa  ttt 
corpus  of  the  property,  subject  to  the  aabairt^f 
charges  created  by  the  will  of  the  fiist  eari,flii 
subject  also  during  the  life  of  the  seoond  ead  ti 
whatever  prior  incumbrances,  eflGooted  by  him  oa  kii 
life  estate,  were  subsisting.  But  the  incumhrsaeH 
were  assigned  to  the  Prudential  Co.,  and  this  is  m 
to  make  all  the  difference,  and  to  be  deciaive  of  ftkft 
case.^  I  am  really  unable  to  understand  how  or  wlf 
the  rights  of  the  mortgaffees  confened  by  the  exmit 
of  the  power  were  altoed  or  (as  is  said)  split  into  tet 
mortgf^ges,  because,  by  a  conveyancing  devio^  thf 
had  also  a  collateral  right  in  case  a  mesne  iacaa 
brance  tamed  up,  to  claim  priority  over  it  dnriiq^lfei' 
life  of  the  second  earL 

I  am,  therefore,  of  opinion  that  the  propert;  ii 
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which  the  seoood  earl  had  an  interest  ceadng  with  his 
death,  was  the  equity  of  redemption  only,  or  (in  other 
words)  his  interest  was  in  the  income  of  the  estate 
altar  dedoction  of  the  interest  on  the  Prudential 
Ckk's  mortgage  (laying  aside  the  paramount  charges), 
and  the  heneSt  whidh  aoorued  or  arose  on  the  second 
earra  death  under  section  2,  sub-jeotion  1  {b),  if  the 
case  falls  under  that  sub-section,  was  the  principal 
Yalue  of  that  income  only,  or,  shortly,  the  value  of 
the  equity  of  redemption. 

All  the  learned  judges  in  both  courts  below,  except 
perhaps  Bigby,  L.  J.,  have  agreed  that  section  7,  sub- 
seotion  1,  applies  only  to  the  case  of  an  estate  passing 
from  a  deceased  owner  subject  to  his  debts  and 
incumbrances.  That  sub-section  is  not  an  easy  one  to 
construe,  and  I  am  not  satisfied  that  I  have  quite 
mastered  the  meaning  of  it,  but  I  do  not  think  that  it 
applies  to  the  present  case. 

There  is  only  one  other  point  I  wish  to  mention. 
The  policies  which  formed  part  of  the  security  of  the 
incumbrancers  on  the  life  estates  were  assigned  to 
trustees  upon  trust  to  apply  the  proceeds  on  the 
death  of  the  second  earl  in  reduction  of  the  Prudential 
Co.'8  mortgage,  and  not,  as  Smith,  L.J.,  seems  to 
have  thought,  to  the  Prudential  Co.  themselves. 
No  claim  to  estate  duty  on  the  proceeds  of  the 
policiea,  or  to  deduct  the  proceeds  of  these  policies 
from  the  mortgage  debt,  is  made  by  the  Attorney- 
General  in  this  appeal,  and  no  argument  was  addressed 
to  your  lordships  on  ihe  point.  Consequently,  no 
opinion  is  expressed  or  implied  upon  it  in  the  decision 
of  this  case. 

As  to  the  other  point — whether  the  appellant  is 
entitled  to  any  deduction  in  respect  of  the  cesser  of 
the  rent-chaige  of  £3,000  a  year  to  which  he  was 
entitled  during  the  second  earl's  lifetime — I  agree 
with  your  lordships  that  he  is  not  entitled  to  that 
deduction,  and  I  need  not  repeat  the  reasons  which 
have  been  given. 

Earl  of  Hai^bttby,  L.C. — Before  putting  the 
question  I  think  it  right  to  add  that  my  lamented 
and  distinguished  friend,  Lord  Herschell,  authorized 
me  to  say  that  be  concurred  in  the  conclusion  at 
which  your  lordships  have  now  arrived. 

Order  appealed  from  reversed  and  order  of  tJie 
Queen* 8  Bench  Division  restored  toith  costs  here  and 
below. 

Solicitors  for  appellant,  Colly er-BristoWf  Eussell, 
Hill,  OuHis,  &  Dods. 

Solicitor  for  respondents,  Solicitor  of  Inland 
Revenue, 


(SOtttt  Of  AVV^Al* 

Appeal.  ) 

(A«  Jm  Smith,  Vaughan  Williams,  [  May  6. 

and  Bomer,  L.JJ.)  ) 

HoLETBBS  V.  Maokay  &  Dayies.  (a.) 

Mader  and  servant — Employers*  liahility — Accidental 
injuries — Accident  arising  out  of  and  in  course  of 
employment — Workman  injured  on  his  way  to  his 
work—Workmen* s  Compensation  Act,  1897  (60  A  61 
Vidt,  c.  37),  a.  1,  sub-section  1. 

In  an  arbitration  under  the  Workmen*s  Compensation 
Act,  1897,  it  appeared  that  the  workman  was  in  the 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister- 

at-Law. 


employment  of  a  firm  of  contractors  ^  w7u>  had  contracted 
with  a  railway  company  for  the  construction  of  a  siding. 
While  he  ufas  walking  to  his  work,  the  weather  being 
foggy,  he  was  run  over  by  a  train  and  killed  on  the  main 
line,  about  seven  minutes  before  the  time  for  the  com- 
mencement of  work  and  at  a  distance  of  about  150  yards 
from  the  place  of  work. 

Held,  by  A.  L.  Smith  and  Vaughan  Williams,  L. JJ. 
(Bomer,  L.J.,  dissenting),  that  there  was  nothing  to 
justify  the  county  court  judge  in  holding  that  the  accident 
arose  out  of  and  in  the  course  of  the  workman* s  employ- 
ment* 

Appeal  from  the  decision  of  the  judge  of  the 
Newport  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  was  the  widow  of  a  workman  who 
had  met  with  his  death  in  consequence  of  accidental 
injuries  while  in  the  employment  of  a  firm  of  con- 
tractors, who  had  contracted  with  the  Great  Western 
Bailway  Co.  for  the  construction  of  sidings  in  con- 
nection with  the  company's  line  of  railway  between 
Newport  and  CardifiP.  The  workmen  employed  by 
the  contractors  on  this  work  had  access  to  the 
premises  of  the  railway  company  by  one  or  other  of 
tv^o  gates — viz.,  the  Waterloo  gate  on  the  south  side 
of  the  main  line,  and  the  Maesglas  gate  on  the  north 
side. 

The  deceased  was  a  ganger,  and  the  gang  of 
which  he  was  in  char^  was  engaged  in  ballasting 
a  siding  on  the  south  side  of  the  main  line. 

On  the  morning  of  the  12th  of  November,  1898, 
while  the  deceased  was  walking  to  his  work,  the 
weather  being  very  foggy,  he  was  run  over  by  an 
express  train  on  the  main  line  and  was  killed.  His 
work  was  to  have  commenced  at  7  a.m. 

The  accident  happened  at  6.53  a.m.,  at  a  distance 
of  about  150  yards  from  the  siding. 

There  was  no  evidence  as  to  whether  the  deceased 
entered  the  railway  company's  premises  by  the 
Maesglas  gate,  in  which  case  it  would  have  been 
necessary  for  him  to  cross  the  main  line,  or  by  the 
Waterloo  gate,  in  which  case  it  would  not  have  been 
necessary  for  him  to  cross  the  main  line.  He  had 
been  told  by  the  contractors'  foreman  to  come  upon 
the  line  by  the  Waterloo  gate,  which  was  the  more 
convenient  gate  for  him. 

The  county  court  judge  drew  the  inference  that  the 
deceased  came  on  to  the  line  by  the  Waterloo  gate, 
and  lost  his  way  in  the  fog,  and  he  was  of  opinion 
that,  by  whichever  gate  the  deceased  came  on  to  the 
line,  he  began  his  day's  work  when  he  p^t  upon  the 
company's  premises  in  order  to  go  to  his  work.  He 
accordingly  held  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  of  the  deceased,  and  he 
made  an  award  in  favour  of  the  applicant. 

The  employers  appealed. 

Buegg,  Q,C,,  and  A,  J,  David,  for  the  appellants. — 
The  accident  did  not  arise  out  of  and  in  the  course  of 
the  employment  of  the  deceased.  It  happened  at  a 
time  before  his  work  had  commenced  and  at  a  place 
some  distance  from  the  locaHty  of  his  work.  The 
employers  had  no  control  over  the  place  where  he  was 
kUled.  The  county  court  judf^  thought  that  the 
employers  were  under  an  obligation  to  obudn  a  license 
from  the  railway  company  to  enable  the  deceased  to 
get  to  his  work,  and  uiat,  while  he  was  going  to  his 
work  under  that  license  he  was  in  the  course  of  his 
employment:  see  Brydon  v.  Steivart,  2  Macq.  30. 
But  there  was  no  necessity  for  him  to  go  upon  the 
main  line  at  all.  The  county  court  judge  also  based 
his  decision  on  Tunney  v.  Midland  Baihvay  Co,,  L.  B. 
1  C.  P.  291,  14  W.  B.  C.  L.  Dig.  57 ;  but  that  case  is 
distinguishable  from  this. 

Montague    Lush,  for    the  respondent. — It  is  not 
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neoessary  to  oontend  that  in  every  case  where  a  work- 
man is  inrnred  while  on  his  way  to  hiB  work  the  Act 
applies.  Eaoh  case  depends  on  its  own  oircamstanoes, 
ana  there  is  no  reason  here  for  interfering  with  the 
finding  of  the  oonnty  oourt  judge.  This  ease  is 
analogous  to  that  where  a  worlmian  employed  on 
work  m  a  partionlar  comer  of  a  quarry  meets  with  an 
accident  while  passing  through  the  quarry  to  his  place 
of  work,  or  where  a  man  employed  on  an  upper  floor 
of  a  factory  meets  with  an  accident  on  a  lower  floor 
while  proceeding  to  his  work. 

A.  L.  Smith,  L.J. — ^This  case  raises  an  important 
question — ^yiz.,  whether  an  employer  is  liable  under 
the    Workmen's   Compensation    Act   for   accidental 
iojury  sustained  by  a  workman  while  going  to  his 
work.      I  do  not  think  it  can  be  said  as  an  abstract 
proposition  that  an  employer  is  under  such  a  liability. 
The  employment  to  which  the  Act  applies  is  employ- 
ment on  or  in  or  about  a  railway,   factory,  or  one 
of    the    other    localities    specified     in    section    7, 
sub-section  1.      I  cannot  say  that  injuries  sustained 
by    a    man    while   he    is    going    to    his    employ- 
ment arise  out  of  his  employment  on,  in,  or  about  l^e 
railway,  factory,  or  other  loci^ty  where  the  employ- 
ment takes  place.    In  this  case  the  employers,  who 
were  contractors,  had  undertaken  the  work  of  ballast- 
ing a  siding,  which  was  at  the  side  of  the  Qreat 
Western  mam  milway  line,   and  the  deceased  man 
was  employed  by  them  on  that  work.    The  contrac- 
tors had  control  over  the  siding,  but  they  had  no  con- 
trol over  the  main  line  on  whidh  the  man  was  killed. 
There  were  two  ways  by  which  ^e  deceased  might 
have  gone  to  his  work.    If  he  went  by  the  Waterloo 
gate  it  would  not  be  necessary  for  him  to  go  upon 
the  main  line  at  alL     If  he  went  by  the   o&er 
gate  he  would  have  to  cross  the  main  line.     He 
was  found  dead  on  the  main  line,  and  apparently 
he    had    walked     along    it   some   way    and    had 
then  been  run  over  in  the  fog  and  killed.     Now, 
did  the  accident  arise  out  of  and  in  the  course  of  his 
employment?    His  employment  was  on  the  siding, 
and  not  at  all  on  the  main  line  of  the  Great  Western 
Bailway.    It  was  no  part  of  his  contract  of  employ- 
ment that  he  should  go  to  his  employment  by  any 
particular  wa;^.    While  he  was  on  his  way  to  his  work, 
some  seven  minutes  before  the  time  at  which  his  work 
was  to  commence,  and  before  he  had  reached  the 
locality  where  his  work  was  to  be  done,  he  met  with 
his  death.    It  is  said  that  this  case  resembles  that  of  a 
workman  being  killed  by  an  accident  in  a  large  quarry 
while  on  his  way  to  his  work  in  a  partionlar  oomer  of 
the   quarry,   or   of   a  man   whose  employment   is 
on  an  upper  floor  of  a  factory  meeting  with  an 
accident    on    a    lower   floor    while    on    his    way 
to  his  work.   But  in  the  supposed  cases  the  employers 
would  have  the  control  of  the  whole  quarry  or  fac- 
tory.   This  case  seems  to  me  to  be  quite  different,  and 
to  be  more  similar  to  that  of  a  man  meeting  with  an 
accident  while  g^ing  along  a  highway  tonis  work. 
There  was  no  contract  here  between  the  employers 
and  the  workman  that  the  employment  should  extend 
so  as  to  embrace  within  it  matters  occurring  before 
the  time  for  the  commencement  of  the  work  and  not 
upon  the  locality  where  tiie  work  was  to  be  done. 
And  I  think  the  county  court  judge  was  wrong  in 
holding  that  there  was  anything  in  the  facts  to  show 
that   the   employment  was   so  extended.      It  was 
suggested  that  the  employers  were  under  an  obliga- 
tion to  obtain  a  license  for  the  workman  to  cross  the 
line,  and  the  case  of  Brydon  v.  Stewart  was  referred 
to  as  an  authority  to  show  that  l^e  workman  while 
ffoing  along  or  across  the  line  was  in  the  course  of 
his  employment.    In  my  opinion,  that  case  does  not 
govern  the  present  case,  and  I  cannot  think  that  the 


deceased's  work  began  when  he  came  1^  fin 
premises  of  the  railway  company  and  was  ilfil  gomg 
to  his  work.  The  case  of  TwMiey  v.  Mtdltmd  Bnbnf 
Co.  seems  to  me  to  be  distinguishable  from  fiuseini 
I  therefore  think'that  the  aoddent  did  not  sbbb  out 
of  and  in  the  course  of  the  employment  of  tiba 
deceased,  and  that  the  appeal  must  be  aUowei 


YAuaHAN  WiLLiAKB,  L.J.^1  am  of  ths 
opinion.  I  do  not  agree  with  the  canblusion  d  kv : 
at  whidi  the  county  court  judge  arrived,  but  I  noQg- 
nize  that  he  gpnppled  with  the  question  of  law  vm  | 
he  had  to  decide.  The  question  is  f^ieyier  on  tei 
facts  as  found  by  him  this  aocident  wassaseoidaft; 
which  arose  out  of  and  in  the  oonise  of  the  esiplpf- 
ment  of  the  deceased.  It  ooouned  befots  tibe  mm- 
when,  by  the  contract  between  tiie  parties,  tibe  v«k- 


dsouifcy^ 
gBBmi\ 


■■r 


tiisti 


man's  work  was  to  begin,  and  beiore 
the  place  where  the  work  was  to  be  done.  The 
court  judgeoame  to  this  oondusion,  that,  as  a 
proposition,  a  workman's  employment  does  not 
until  he  gets  to  the  place  where  he  has  to  d 
work,  but  that  the  duration  of  the  employmsDt 
be  amplified  by  reason  of  the  nature  of  ue  ea^pbf • 
ment.  The  case  of  Brydon  v.  Stewart  was 
him,  and  he  asked  himself  whether  the  facti  of 
case  showed  anything  arising  ont  of  the  ooffititii 
employment  wMch  had  the  effisot  of  thus 
the  duration  of  the  employment,  and  he  f ( 
state  of  things  did  exist  which,  as  he  thought,  i 
some  duty  on  the  part  of  the  employer  tofwdi 
workman  even  before  the  workman  arrived  at 
place  of  his  work,  and  he  accordingly  held  tfast 
aocident  arose  in  tiie  course  of  the  employment  of 
deceased.  I  arrive  at  a  different  condusioa.  On 
facts  I  think  that  the  employer  owed  no  sooh  d 
tion  to  the  workman  as  would  have  the  effect 
extending  the  duration  of  the  employmeDt  so  n 
make  this  accident  an  accident  arismg  in  tbe  < 
of  the  employment.  In  my  opinion  the  em] 
was  bound  to  obtain  a  license  for  the  workman  to 
upon  the  railway  company's  premises  so  as  to 
Imn  to  get  to  his  work  without  being  a 
but  the  employer  was  not  under  any  obligatioQ  to  t 
workman,  either  by  giving  warning  as  to  ths  n  '~ 
of  trains  or  otherwise,  to  take  care  of  him 
crossing  the  line.  I  think  that  at  the  time 
the  accident  the  employer  had  no  duty  to 
the  deceased,  and  that  there  was  nothing  in 
nature  of  the  employment  to  extend  its  duratioo. 
to  the  case  which  has  been  suggested  of  a 
meeting  with  an  aocident  in  a  factory  while  goiog 
his  won  in  another  part  of  the  same  factory,  if ' 
whole  factoi^  was  not  under  the  control  of  the 
employer,  tne  suggested  case  does  not  ssa 
oonsideration  of  we  present  case,  iae  it  ii  idem 
idem  with  it.  If,  on  the  other  band,  the 
factory  was  under  the  control  of  the  emplpjer, 
case  is  useless  as  an  analogy,  unless  it  is  also 
why  the  case  of  a  factory  not  all  under  the 
the  employer  should  be  treated  as  analogoas  to 
case  of  a  factory  which  is  all  under  the  oontrol 
the  employer. 

BoHSB,  L.J. — I  differ  from  my  learned 
with  much  difiidence.    But  the  oonnty  court  ji 
has  f oimd  that  this  aocident  arose  oat  of  and  ia 
course  of  the  employment  of  the  deceased  mss* 
I  think  there  was  evidence  whidi  justified  him  ia 
doing,  and  that  therefore  we  ought  not  to  difilBr 
his  finding.    The  place  where  the  deceased 
work  had  to  be  done  was  surrounded  by  railway 
and  he  had  to  cross  what  might  be  called  a  ~ 
zone  in  order  to  get  to  his  work.    It  w 
necessary  for  him  to  have  through  the  oamtntioa^ 
license  to  go  upon  the  raQway  company's 
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Hut  lioeose  was  obtained  and  given  by  implication, 
ud  at  the  time  of  the  aoddent  the  deoeaoed  man  was 
aeting  mider  it.  In  my  opinion  the  contraotors  were 
not  free  from  all  oUigiition  towards  the  workman 
vldle  he  was  goinff  across  the  railway  company's 
premises  to  get  to  his  work,  and  I  thmk  that  his 
employment  commenced  when  he  besan  to  act  under 
Hm  license  and  go  upon  the  company^  premises.  The 
new  which  the  county  court  judge  took  of  the  cir- 
somttanoeB  seems  to  me  to  be  correct,  and  I  think 
tfaosB  CEzeomstanoes  show  that  the  man  was  acting  in 
the  ocrarse  of  his  employment,  and  that  the  accident 
snse  out  of  his  employment.  I  do  not  think  that  I 
im  bound  to  say  that  he  was  not  acting  in  the  course 
of  his  emplojrment  until  his  work  had  actually  begun. 
The  case  of  Brydon  ▼.  Stewart  seems  to  be  in  point. 
In  my  opinion  this  case  is  like  that  of  a  man  who  is 
finployed  in  a  particular  part  of  a  factory,  and  has 
to  so  through  the  rest  of  the  factory  to  get  to^  his 
trari.  If,  while  so  going  to  his  work,  he  sustained 
Mxadental  injuries,  be  would  haye  sustained  those 
mjuiies  in  tbe  course  of  his  employment.  It  is  said 
ilat  that  case  is  different  from  this,  because  the 
futory  would  all  belong  to  the  same  employer.  But 
I  thiuk  that  this  case  is  analogous,  for  the  contractors 
bsd  some  power  over  the  line  which  had  to  be  crossed. 
I  do  Dot  think  that  this  case  is  like  that  of  a  workman 
wbo  meets  wit^  an  accident  while  goin^  along  a 
Dublio  highway  to  his  work.  In  my  opimon,  there- 
loie,  the  appeal  ought  to  be  dismissed. 

Appeal  allowed* 

Solicitors  for  the  appellants,  W.  Hurd  db  Sons,  for 
David  A  Evans,  Cardiff. 

Solicitors  for  the  respondent,  Metcalfe  db  Sharpe,  for 
F,  P,  Jones'Lloyd,  Barry  Dock. 


April  29. 


Appeal.  \ 

[L  L.  Smith,  Yaughan  Williams,  | 

and  Bomer,  L.JJ.)  i 

Chambsbs   i;.    Whitehavjen    Hasboub 

GOMMISBIONBBS.   (a.) 

Ufukrand  aervant — Employer^ a  liability — Accident  to 
workman — Employment  ** on  or  in  or  about  engineering 
vxrk"— Workmen's  GompeMotiim  Act,  1897  (60  dh  61 
Viet,  c  37),  ^  7. 

A  workman  toas  employed  on  a  steam  dredger  in  a 
hirhour,  part  of  his  duty  being  to  take  a  barge  filled 
vith  mud  which  had  been  dredged  up,  a  mile  and 
a-kalf  out  to  sea  and  to  deposit  the  mud  there*  The 
^Mrkman,  while  depositing  the  mud  a  mile  and  a-half 
oarf  at  lea,  was  injured. 

Held,  that  {asmming  that  the  work  carried  on  in  the 
ifeom  dredger  constituted  ** engineering  work*'  within 
mMon  7  of  the  Workmen's  Compensation  Act,  1897)  the 
workman  was  not  injured  *'  on  or  in  or  about "  the  main 
hadity  of  the  engineering  work,  and  voas  not,  therefore, 
entitled  to  compensation. 

The  words  "  engineering  work  "  in  section  7  indicate 
UKolity.  • 

Appeal  from  an  award  of  the  judge  of  the  White- 
hs?en  County  Court  under  the  Workmen's  Compensa- 
tion Act,  1897. 

Xhe  appellant,  Ann  Chambers,  was  the  widow  of  a 
workman  who  was  killed  while  in  the  employment  of 
the  respondents,  the  Whitehaven  Harbour  Commis- 


(a.)  Beported  by  W.  F.  Babby>  Esq.,  Banister-at- 

Law.       ^         ^ 


The  respondents  owned  a  steam  dredger,  which  was 
used  for  mdgmg  their  harbour,  and  some  hoppers, 
into  which  the  spoil  which  was  dredged  up  was 
emptied,  and  the  hoppers  when  filled  were  towed 
about  a  mile  and  a-half  out  to  sea,  and  the  spoil 
emptied  out.  Two  of  the  labourers  who  were  employed 
on  the  dredger  went  out  in  turn  with  the  hoppers  to 
sea.  Upon  the  day  in  question  the  deceased  went 
with  another  man  out  in  a  hopper,  and  when  the 
hopper  g^t  a  mile  and  a-hali  out,  the  deceased 
knocked  out  the  bolts  which  fastened  the  doors  at  the 
bottom  of  the  hopper,  and  so  opened  the  doors  and 
let  out  the  spoiL  Just  as  he  £d  so  a  sea  struck  the 
hopper,  and  the  deceased  fell  into  the  well  and  was 
earned  with  the  spoil  into  tiie  sea  and  was  drowned. 

The  county  court  judge  held  that  the  deceased  man 
was  at  the  time  of  the  accident  employed  as  a  seaman, 
and  that  therefore  the  Act  did  not  apply.  He  was 
also  of  opinion  that  the  deceased  was  not  employed  at 
the  time  of  the  accident  **  on  or  in  or  about  an  en- 
gineering work"  withhi  the  meaning;  of  section  7, 
sub-section  1,  of  the  Act  He  accordingly  held  that 
the  appellant  could  not  recover  compensation. 

By  section  7,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act,  1897,  "  the  Act  shall  apply  only  to 
employment  .     •     on  or  in  or  about  a  railway, 

factory,  mine,  quarry,  or  engineering  work.  .  .  .'* 
By  sub-section  2  **' engineering  work'  means  any 
work  of  construction  or  alteration  or  repair  of  a  rail- 
roadg  harbour,  dock,  canal,  or  sewer,  and  includes 
any  other  work  for  the  construction,  alteration,  or 
repair  of  which  machinery  driven  by  steam,  water, 
or  other  mechanical  power  is  used." 

Shepherd  Little,  for  the  appellant. — ^The  dredger  was 
worked  by  steam,  and  was  employed  in  the  repair  of 
the  harbour.  The  work,  therefore,  which  was  being 
carried  on  was  *'  engineering  work  "  within  the  defini- 
tion of  those  words  in  section  7,  sub-section  2,  of  the 
Workmen's  Compensation  Act,  1897.  The  deceased 
man  was  employed  on  the  dxedger,  and  it  was  his 
duty,  when  his  turn  came,  to  take  the  hopper  out^  to 
sea  and  deposit  the  mud  there.  The  whole  operation 
constituted  one  job,  as  it  was  necessary  to  carry  the 
mud  out  to. sea.  The  deceased  man  was,  therefore, 
at  the  time  of  his  death  employed  "on  or  in  or  about 
an engineerinff  work"  withm  section  7,  sub-section  1, 
of  the  Act.  In  that  sub-section  the  words  "  railway, 
factory,  mine,  quarry,"  indicate  locality.  But 
**  engineering  work  "  does  not,  the  word  '*  work  "  in- 
dicating the  operations  carried  on. 

^uegg,  Q.C.,  and  ^.  Powell,  for  the  respondent-^ 
Assuming  for  the  purposes  of  the  argument  that  this 
was  an  engineering  work,  the  deceased  man  was  not 
employed  at  the  time  of  his  death  on  or  in  or  about 
engineering  work.  "Engineering  work"  signifies 
locality.  The  expression  follows  words  in  section  7, 
sub-section  1,  which  are  clearly  words  of  locality,  and 
the  definition  of  engineering  work  in  sub-section  2 
implies  locality.  The  words  "on  or  in  or  about" 
sig^y  locality,  that  is,  the  place  where  the  engineering 
work  is  being  carried  on.  The  engineering  work  was 
here  being  carried  on  in  the  steam  dredger,  and  the 
deceased  man  could  not  he  said  to  have  been  killed 
on  or  in  or  about  the  locality  of  that  work. 

Shepherd  LitUe  replied. 

A.  L.  Smith,  L.J. — In  my  opinion  the  decision  of 
the  county  court  judge  must  be  affirmed,  bat  not  upon 
the  first  ground  stated  by  the  county  court  judge. 
The  deceased  man  was  employed  to  a  certain  extent 
upon  a  steam  dredger  used  for  dredging  the  harbour, 
when  tiae  mud  was  dredged  up  from  the  bottom  of 
l^e  harbour  it  was  emptied  into  a  hopper,  and  it  was 
the  duty  of  two  of  the  men  employed  on  the  steam 
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dredger  to  take  the  hopper  out  to  sea  to  a  distance  of 
abont  a  mile  and  a-half  from  the  harbour,  and  to 
deposit  the  mad  there.  The  deoeased  man  having 
assisted  in  taking  one  of  the  hoppers  out  to  sea  was 
killed  while  emptying  the  mud  out  of  the  hopper. 
The  question  we  have  to  determine  is  whether  the 
deoeased  man  was  at  the  time  of  the  accident  employed 
"on  or  in  or  about  engineering  work"  within  the 
meaning  of  B<H)tion  1  of  uie  Workmen's  Compensation 
Act,  1897.  Sub-section  1  of  that  section  provides  that 
"  this  Act  shall  apply  only  to  employment  ...  on 
or  in  or  about  a  railway,  factory,  mine,  quarry." 
Stopping  there,  these  words  obviously  indicate 
locsuity.  'Hien  follow  the  words  "  or  engineering 
work. "  The  material  words  are  therefore  "  on  or  in  or 
about  engineering  work."  For  some  time  I  doubted 
whether  those  words  indicated  locality,  but  I  have 
come  to  the  condasion  that  they  do.  because,  as  my 
brother  Yau^han  Williams  has  pointed  out,  when  the 
definition  oi  engineering  work  in  sub-section  2  is 
Icoked  at,  it  seems  to  me  that  the  words  there  used 
all  indicate  locality.  Therefore,  in  order  to  bring  the 
case  within  the  Act  the  workman  must  have  been 
employed  at  the  time  of  the  accident  on  or  in  or 
about  the  main  locality  of  the  engineering  work. 
There  have  been  two  cases  dealing  with  the  words 
"  on  or  in  or  aboot."  In  Powell  v.  Brown,  ante,  p. 
145,  [1899]  1  Q.  B.  157,  a  workman  in  the  employ- 
ment of  the  owners  of  a  factory  was  engaged  in 
loading  timber  on  to  a  cart  standing  in  the  street  just 
outside  the  factory  gate,  and  he  was  killed  while 
doing  so.  The  county  court  judge  held  that  he  was 
''about"  the  factory,  and  we  upheld  his  decision, 
saying  that  the  word  "about"  was  an  enlarging 
word,  and  was  intended  to  cover  more  than  the 
words  "on  or  in,"  and  I  said  that  "about"  meant 
in  close  propinquity  to  the  factory.  Then  came 
the  case  of  Lowth  v.  Ibhotaony  antCf  p.  606, 
where  a  carter  in  the  employment  of  a  miller,  the 
mill  being  a  factory,  was  delivering  sacks  of  flour 
about^one  and  a-half  miles  away  from  the  mill  when 
he  met  with  an  accident.  The  county  court  judge 
held  that  the  carter  was  not  employed  "  about "  the 
factory  when  he  was  injured,  and  we  affirmed  his 
decision.  The  question,  therefore,  in  the  present  case  is 
whether  the  deceased  man  was  at  the  time  of  the 
accident  "on  or  in  or  about "  the  locality  named — 
that  is,  the  engireering  work  carried  on  in  the 
dredger.  I  do  not  think  it  can  be  said  that  the 
deceased  man  was  killed  on  or  in  or  about  the 
engineering  work.  If,  for  instance,  supposing  such  a 
thiD^  possible,  the  mud  had  been  taken  away  from 
the  dredger  in  carts,  instead  of  in  hoppers,  and  the 
accident  had  happened  when  the  cart  was  being 
emptied  at  a  place  a  mile  and  a-half  away  from  the 
dredger,  to  my  mind  the  Act  would  clearly  not  have 
applied.  I  decide  in  this  case  nothing  more  than 
that  the  deceased  luan  was  not  killed  while  employed 
on  or  in  or  about  what  has  been  assumed  to  be 
engineering  work. 

Vaughan  Williams  and  Bomeb,  L.  JJ.,  concurred 

Appeal  diimieeed. 

Solicitors  for  the    appellant,    Helder,   Roberts,    db 
Walton,  for  E.  Atter,  Whitehaven. 

Solicitors  for  the  respondents,  W,  Hurd  &  Son,  for 
W,  H»  Chapman,  Whitehaven, 
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April  22. 
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From  Chan.  Div. 

(Lindley,  M.E.,  and  Bigby  and 

Yaughan  Williams,  L.JJ.) 

Castneb-Ejellkeb  At.ttat.t  Co.  (Ldcited}  p.  Coiom- 

OIAL  DEYELOFMSNT  COBPOBATXOIT  (LdCITKD).  (a.) 

PaJtetd — Particulars  of  ohfedions — Shorthand  wrUa't 
transcript  of  evidence — Costs — Patent,  Designs,  ani 
Trade-Marks  Act,  1883  (46  &  47  Vict,  c  57),  s.  », 
sub-section  6. 

In  patent  actions  the  setUed  pracUce  is  that  eertifiodu 
under  section  29,  sub-section  6,  of  the  Patents,  Design, 
and  Trade-Marks  Act,  1883,  are  always  granted  mnfs 
secure  to  the  party  ddivering  the  particulars  ike  eosb  tf 
everything  reasonably  and  properly  inserted  in  (hm, 
although  he  may  fail  to  prove  the  specific  objodHiim  wsier 
which  the  detailed  particulars  may  be  rtmged. 

In  the  above  patent  action,  tried  by  Bizfaam,  J.* 
defences  of  anticipation,  disconf ormity,  and  want  d 
subject-matter  were  raised,  with  numerous  paiticakn 
of  objections.  At  the  trial  all  the  issues  were  fooni 
in  favour  of  the  plaintifEs. 

The  defendants  appealed,  and  the  Court  of  Appesl 
allowed  the  appeal  (Yaughan  Williams,  LJ.,  <fii- 
senting). 

llie  defendants  then  applied  for  the  costs  ol  tbee 
copies  of  the  transcript  of  the  shorthand  notes  of  tiie 
proceedings  at  the  tnaL 

T.  Terrell,  Q.C.,  Astbury,  Q.C.,  MacOonkey,  and 
J,  S,  Gray,  for  the  appellants. 

MouUon,  Q.C.,  Bousfield,  Q.C.,  J.  C.  Orakm, 
A.  J,  Walter,  and  Lord  Robert  Cecil,  tot  tiie  lespan- 
dents. 

Cur.  ado,  miK. 

April  22. — ^The  written  judgment  of  the  ooort  wm 
delivered  by 

LiNDLET,  M.E. — ^The  appeal  in  this  omse  having 
been  allowed  with  costs  we  have  to  conadcf  iHieAff 
the  coats  of  the  shorthand  writer's  tranflorint  of  tits 
evidence  should  be  allowed,  and  what  oertmoats  «a 
ought  to  give  under  section  29,  sub-section  6,  of  the 
Patents  Act,  1883,  relating  to  particulars  of  objeetuos. 
As  reg^ards  the  shorthand  transcript  of  the  evidflaee^ 
it  was  taken  and  referred  to  day  by  day  in  the  oont 
below,  and  three  copies  of  it  were  really  noooaanTy  to 
enable  this  court  to  follow  the  argument.  The  oosli 
incurred  by  the  appellants  in  obtaining  not  only  tkoai 
copies  but  also  such  other  copies  as  irare  leaaooabiy 
required  for  the  purposes  of  their  appeal  ought  than- 
fore  to  be  allowed  them. 

As  regards  the  particulars  of  objections,  thi 
defendants  raised  eight  objections  to  tbB  plaiiitiC^ 
patent,  and  the  second,  which,  was  want  of  novettf, 
was  followed  by  a  list  of  patents  said  to  be  antieqia- 
tions.  They  were  not  anticipations,  and  the  seooad 
objection  was  not  proved.  But  a  knowladge 
of  the  patents  enumerated  in  the  list,  with  oae 
exception  (Petres')  was  really  necessary  to  enable  tin 
court  to  understand  the  subject-matter  to  iHiich  tin 
patent  related  and  the  state  of  knowledge  whiflk 
persons  conversant  with  that  suhieot  had  at  the  U 
of  the  patent.  We  f^t  a  difficulty,  howerar,  m 
adopting  the  ordinary  form  of  order  owing  to  ^ 
objection  for  want  of  novelty.  The  particalaa  t» 
which  the  Act  reifers  are  not  confined  to  the  dbj** 
tions,  but  include  whatever  is  stated  will  be  nW 
upon  by  the  party  delivering  them.  Th«  apeciicft- 
tions  enumerated  under  the  second  objacooB  sn 
particulars  within  the  meaning  of  the  seotioai  q[ntB 
as  much  as  the  objection  itself ;  and  as  they  (with  tfci 

(a.)  Reported  by  W.  Shallokoss  QoDStABD,  Bi%.i 
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ezoe^tion  of  Petrels)  were  all  reasonably  and  properly 
mentioned  in  the  defendant's  partioalan  of  objectionB 
we  cannot  properly  decline  to  certify  in  the  usual 
foam  that  the  costs  of  the  defendants'  particulars 
ought  to  be  allowed  except  as  regards  Petre's  s^ecifi- 
oatioin  mentioned  in  No.  2.  We  do  not  think  it 
necessary  to  except  Nos.  3  and  4,  considering  the 
di£Bciilty  of  distinguishing  the  costs,  if  any,  occasioned 
by  them  from  the  costs  occasioned  by  the  other  par- 
tieolars,  which  were  all  reasonable  and  proper.  Having 
regard  to  the  language  of  section  29,  and  to  our  own 
hmited  experience  in  granting  certificates  under  it, 
we  have  thought  it  right  to  consult  our  colleagues 
and  one  of  the  most  experienced  taxing-masters  as 
to  the  practice  in  these  cases.  We  are  informed  that 
eertificates  under  section  29  are  always  granted  so  as 
to  secure  to  the  party  delivering  the  particulars  the 
costs  of  everything  reasonably  and  properly  inserted 
in  tbem,  although  he  may  fail  to  prove  the  bpecific 
objection  under  which  the  detailed  particulars  may 
be  ranged.  The  practice  has  grown  up  owing  to  the 
diffioolty  of  doing  justice  as  regards  costs  in  any 
other  way. 

We  were  also  asked  to  stay  execution  unless  the 
defendants'  soUcitor  gave  his  personal  undertaking 
to  repay  the  costs  in  the  event  of  our  decision 
being  reversed  in  the  Hoase  of  Lords.  But  ever 
since  Attorney -General  v.  Emereon,  38  W.  B.  102, 
24  Q.  B.  D.  56,  this  court  has  said  that  it  will  not 
make  any  such  order  without  some  reason  to  justify 
it ;  and  at  present  there  is  none  in  this  case. 

Solicitors,  Brook,  Freeman,  d^  Batley,  for  Wright, 
Beckft,  <€>  Co,  J  Liverpool ;  Baker,  Blaker,  &  Hawes, 


Kigll  <£ourt  of  JHu^tia. 
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Eckewich,  J.  J 


April  14;  May  13. 


In  re  GJEBS. 
CooFSB  V,  Gjebs.  (a.) 

WiU — Leaseholds  —  Mortgage — Interest  —  Bent —  Cove- 
nants— Tenant  for  life — Bemaindermen — Liability, 

The  tenant  for  life  of  a  leaseJiold  hottse  hequeaihed  to 
him  directly  vnthout  the  intervention  of  trustees,  and 
then  over,  is,  in  the  absence  of  further  provision,  liable 
to  keep  dotffn  the  interest  on  a  mortgage  made  by  the 
testator  on  the  house,  and  also  to  pay  the  rent  reserved 
by,  emd  perform  the  covenants  contain^  in,  the  lease. 

In  re  Courtier,  Coles  v.  Courtier,  35  W.  B.  85,  34 
CA.  D.  136,  ought  to  be  construed  as  merely  deciding  that 
the  tenant  for  life  under  a  bequest  of  leasehold  property 
is  not  liaile  for  any  breach  of  covenant  or  condition 
occurring  prior  to  the  date  of  tfie  tesiator*s  death. 

In  re  Bedding,  Thompson  v.  Bedding,  45  W,  B, 
457,  [1897]  1  Ch.  876 ;  Ejngham  v.  Eingham,  [1897] 
1  Ir.  Bep.  170,  45  W.  B.  Dig.  180 ;  and  In  re  Betty, 
Betty  v.  The  Attomey-Qeneral,  [1899]  1  Ch.  821, 
fnHowed. 

In  re  Baring,  Jeune  v.  Baring,  41  W.  B.  87,  [1893] 
1  Ch.  61,  and  In  re  Tomlinson,  Tomlinson  v,  Andrew, 
46  W.  B,  299,  [1898]  1  Ch,  232,  not  followed. 

Summons. 

Bv  an  indenture  of  assignment  made  on  the  30th 
of  October,  1897,  the  leasehold  house  and  premises 
in  Bournemouth,  known  as  '*  Bourne  wood,"  were 
assigned  to  John  Gjers  for  the  residue  of  a  term  of 

(Ob)  Beported  by  C.  C.  Hsnslet,  Esq.,  Barrister- 

at-Law. 


eighty  years  from  the  24th  of  June,  1891,  subject  to 
the  payment  of  the  rent  reserved  by  and  performance 
of  tne  covenants  contained  in  the  lease,  which  was 
dated  the  7th  of  December,  1891. 

By  an  indenture  of  mortgage  made  the  let  of 
November,  1897,  John  Gjers  mortgaged  the  premises 
to  the  trustees  of  his  vendor  to  secure  the  sum  of 
£3,000  advanced  to  him  by  them  and  interest 
thereon. 

By  his  will  dated  the  8th  of  November,  1892,  John 
Ojers  gave  all  his  real  andpersonal  estate  to  his  son 
Lawrence  Farrar  Ojers,  Cmarles  Ellison  Mills,  and 
John  Yemon  Cooper,  upon  trust  to  pay  to  John 
Vernon  Cooper  ("  in  case  he  shall  act  as  executor  and 
trustee  of  my  will")  a  certain  legacy,  and  upon 
further  trusts  to  pay  certain  other  specific  legacies, 
and  subject  thereto,  he  gave  devised  and  bequeathed 
the  whole  of  his  real  and  personal  estate  to  his  son 
Lawrence  Farrar  Gjers.  By  a  second  codicil  to  his 
will  dated  the  9th  of  December,  1897,  John  Gjers 
bequeathed  to  his  "  wife  "  (Florence  Longdon  Gjers) 
"  my  leasehold  house  known  as  '  Bourne  wood '  and 
all  the  contents  of  the  same  ...  for  her  life,  or 
so  long  as  she  shall  remain  my  widow,  and  from  and 
immemately  after  her  death  or  second  marriage  .  .  . 
I  give  and  bequeath  the  same  to  my  daughter  Hilda 
absolutely." 

On  the  6th  of  October,  1898,  John  Gjers  died,  and 
on  the  5th  of  January,  1899,  his  will  was  proved  by 
John  Yemon  Cooper.  On  the  8th  of  February,  1899, 
an  originating  summons  was  taken  out  between  John 
Yemon  Cooper,  the  plaintiff,  and  Florence  Longdon 
Gjers  (widow)  and  Lawrence  Farrar  Gjers,  defendants, 
to  have  it  determined  whether  the  widow  of  the  tes- 
tator, as  tenant  for  life,  was  **  liable  during  her  life 
to  pay  and  keep  down  the  interest  of  the  mortgage  " 
on  **  Boumewood,"  and  "  to  pay  the  rent  reserved  by 
and  perform  the  covenants  and  conditions  on  the  part 
of  the  lessee  contained  in "  the  original  lease  of  the 
7th  of  December,  1891,  **  or  by  whom 
the  same  interest,  rent,  covenants,  or  conditions  re- 
spectively ought  to  be  paid  and  pc^ormed,"  and  for 
necessary  inquiries  and  directions. 

The  rent  and  interest  had  been  duly  paid  and  the 
covenants  and  conditions  duly  performed  up  to  the 
time  of  the  testator's  death.  The  will  contained  no 
directions  as  to  the  question  by  whom  these  burdens 
should  be  borne. 

B,  J,  Parker,  for  the  executor  and  trustee. — The 
decision  of  North,  J.,  in  In  re  Betty,  Betty  v.  The 
Attorney-General,  [1899]  1  Ch.  821,  conflicts  with 
that  in  In  re  Tomlinson,  Tomlinson  v.  Andretv,  46 
W.  B.  299,  [1898]  1  Ch.  232,  and  in  these  circum- 
stances the  plaintiff  comes  to  the  court  for  direction. 

George  Lawrence,  for  the  tenant  for  life. — The  tenant 
for  life  of  the  leasehold  is  under  no  liability  to  keep 
up  the  lease,  though  there  are  cases  in  which  he  has 
been  held  liable,  as  from  the  death  of  the  testator ; 
r  Hawkins  v.  Hawkins,  28  W.  B.  526,  13  Ch.  D.  470  ; 
Ecdes  V.  MUls,  46  W.  B.  398,  [1898]  A.  C.  360. 

George  Northcote,  for  the  residuary  legatee. — The 
tenant  for  life  is  liable :  In  re  Redding^  45  W.  B.  457, 
[1897]  1  Ch.  876;  In  re  Betty,  and  Kingham  v. 
Kingham,  [1897]  1  Ir.  Bep.  170,  45  W.  B.  Dig.  180. 
These  cases  all  adopt  a  different  view  as  to  tiie 
decision  in  In  re  Courtier,  35  W.  B.  85,  34  Ch.  D, 
136,  to  that  expressed  in  In  re  Baring,  41  W.  B.  87^ 
[1893]  1  Ch.  61,  and  In  re  Tomlinson. 

Eekewioh,  J. — The  position  of  tbe  question  as 
reg^ards  the  authorities  is  such  that  I  do  not  think  I 
ought  to  allow  it  to  pass  by  merely  saying  that  I 
will  dispose  of  it  in  a  certain  way.  The  question 
arose  before  me  in  the  case  of  In  re  Baring,  Jeune 
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y.  Baring,  where  the  point  no  doubt  was  raised 
^nite  plfunly.  The  headnote  states  the  case  shortly, 
It  was  this:  There  was  a  tenant  for  life  of  lease- 
hold property  with  no  provision  in  the  will  for 
that  tenant  for  life  bearing  the  burdens  attaohing 
to  such  leasehold  property,  such  as  the  payment  of 
the  rent,  repairs,  and  insurance ;  there  I  was  pressed 
by  the  able  counsel  for  the  plaintifb,  Sir  Horace 
Davey  and  Mr.  Ingle  Joyce,  with  the  maxim,  which 
is  quoted  in  the  report,  "  Qui  eeniit  commodum  senUre 
debet  et  onus**  It  went  entirely  upon  that ;  they  did 
not  think  it  necessary  to  quote  any  cases  except  In 
re  Fowler,  Fowler  v.  Odell,  29  W.  R.  891,  16 
Ch.  T>,  723,  decided  by  Fry,  J.,  and  In  re 
Gotirtier,  Colea  ▼.  Courtier,  wmch  the  Court  of 
Appeal  professed  to  distinguish  from  the  former 
case.  The  case  was  argued  on  either  side 
with  reference  to  these  cases,  and  Sir  Horace  Davey  in 
reply,  put  his  case  entirely  on  the  distinction  between 
In  re  Fowler  and  In  re  Courtier,  and  never  went  into 
the  general  principle  at  all ;  he  considered  that  was 
sufficiently  dealt  with  by  the  maxim.  The  view 
which  I  took  was  that  I  was  bound  by  In  re  Courtier, 
and  I  observe  that  the  Vice-chancellor  of  Ireland,  in 
the  case  of  Kingham  v.  Kingham,  says  that  I  followed 
the  decision  in  In  re  Courtier  with  some  reluctance. 
I  thought  myself  bound  by  In  re  Courtier,  whidi 
decided  that  a  tenant  for  life  was  not  bound  to  do 
anything  at  all,  but  that  the  burdens  must  be  borne 
by  the  estate.  Then  the  question  came  before  Stirling, 
J.,  in  Jn  re  Bedding,  Thompson  v.  Bedding,  and  he 
thought  that  I  had  misinterpreted  the  decision  in 
In  re  Courtier,  and  that  all  that  the  Court  of  Appeal 
in  that  case  intended  to  decide  was  that  the 
tenant  for  life  was  not  bound  to  fulfil  the  covenants 
so  far  as  they  were  broken  at  the  testator's 
death.  The  property  in  the  case  of  In  re 
Courtier  was  not  in  a  good  and  proper  state  of 
repair;  there  were  things  which  ought  to  have 
been  done  to  make  the  lease  a  good  one,  and  that 
was  the  point  which  the  Court  of  Appeal  decided. 
Stirling,  J.,  thought  that  the  decision  of  the  Court  of 
Appeu  was  confined  to  that,  and  did  not  understand 
it  as  absolving  the  tenant  for  life  from  liability  from 
the  date  of  the  testator's  death  onwards.  Of  course, 
the  judgment  of  Stirling,  J.,  deserved  respect  of  the 
profession  and  of  myseu,  and  it  received  tilie  respect 
of  myself  in  the  case  of  In  re  Tornlineon,  Tomlinson 
y.  Andrew.  In  that  case  I  read  In  re  Courtier  again 
with  all  the  care  that  I  could  give  to  it  in  view  of  the 
decision  of  Stirling,  J. ;  and  although  I  saw  that 
perhaps  the  lords  justices  had  not,  in  In  re  Co'irtier, 
said  quite  as  much  as  I  thought,  I  was  imable  to  see 
that  the  Court  of  Appeal  had  not  decided  it  upon 
the  ground  upon  which  I  thought  they  had  decioed. 
There  it  remains.  The  case  of  In  re  Baring  was 
not  appealed.  There  was,  therefore,  a  difference  of 
opinion  between  Stirling,  J.,  and  myself.  Then  a 
Bunilar  question  came  before  North,  J.,  in  the  case 
of  In  re  Betty,  Betty  v.  The  AttoTTuey 'General,  and  he 
gave  an  elaborate  judgment  after  full  arg^ument.  It 
was  a  considered  judgment.  He  has  gone  into  the 
cases  before  that  of  In  re  Courtier,  my  comments  upon 
which  he  has  considered ;  and  he  has  g^ne  into  the 
law  generally  with  reference  to  a  tenancy  for  life  of 
leaseholds.  Thus  he  approaches  the  case  of  In  re 
Courtier  from  a  judicial  aspect,  and  says  that  it 
cannot  be  intended  to  introduce  new  law,  and  that 
that  is  the  view  expressed  by  the  judges  who  decided 
it.  He  says :  /'  I  can  quite  accept  the  decision  in  In 
re  Courtier  by  limiting  it  to  the  stette  of  things  existing 
at  the  testator's  death,  without  giving  it  the  more  ex- 
tensive view  which  Kekewich,  J. ,  proposed  to  do."  And 
then  North,  J.,  refers  to  the  case  of  Ecdea  v.  MilU,  46 
W.  B.  398,  [1898]  A.  C.  360,  and  also  to  a'oase  which, 


although  not  binding  upon  me,  is  yet  entillBlti)' 
respect  and  attention — ^namely,  the  case  dLKiw§hm 
V.  Kingham,  where  the  Vice-dbanoellor  of  Irdind  ibo 
thought  that  I  had  misconstrued  In  re  GmriMr, 
and  says,  "  I  am  of  opinion  that  a  tenant  fdr  Hh 
whether  leg^  or  equitable  is  within  the  msBB^ 
Qui  eentit  commodum  eentire  debet  d  omi." 
So  we  have  these  three  jud^tes  aTgonig  iml 
the  same  lines,  the  only  difficulty  bwm;  tkat 
I  have  taken  a  different  view  of  In  rt  (kwUer 
from  that  which  the  other  judges  have  tdna  laa. 
not  prepared  to  say  that  the  limguage  of  the  Casft  d 
Appeal  m  In  re  Gourtier  does  not  bear  tiie  intscpicii-* 
tion  that  I  placed  upon  it.  Of  coune  I  admit  tlat  ili| 
is  capable  of  bearing  another  interpretatioii,  not  only 
because  other  judges  have  thoo^t  so,  bat ' 
language  very  often  bears  two  possible  interpntiliMki« 

The  view  I  take  is  that  I  am  not  entitled  ss  •  j  ' 
to  say  that  my  view  of  the  dedsion  in  Ja  re 
is  the  right  one.    I  find  that  Stirling,  J.,  North,  J 
and  tiie  Vice-chancellor  of  Ireland  alltfaink  " 
from  myself,  so  I  am  bound  to  arrive  at  the 
that  I  must  be  wrong,  and  I  wiU  aot  ugtm 
assumption.    It  might  seem  to  some  persons  to  be 
strong  line  for  me  to  take,  if  I  adhered  to  mj ' 
decision,  and  allowed  the  Court  of  Appeal  to  pot 
right.     To  my  mind  sometimea  weakness  msy 
strength  and  streng^  may  be  mere  obstinai^.   1 
not  profess  to  say  that  I  do  not  still  think  tint 
decision  in  In  re  Courtier  is  capable  of  two  i 
tations,  but  I  give  way.     I  think  it  is  the 
course  to  take.    I  must  therefore  decide  thst 
tenant  for  life  must  bear  theee  burdens,  i 
insurances,  as  the  lease  contains  a  covenant  to  t 
That  I  understand  to  be  the  view  of  North,  J., 
the  Yice-Chancellor  of  Ireland. 

There  will,  therefore,  be  a  declaration  ihst 
tenant  for  life  of  the  leasehold  is  bound  dazing 
life  or  widowhood  to  keep  down  the  interest  on 
mortgage  and  pay  the  rent  and  perform  the  oo' 
in  the  lease. 

Solicitors.  Hollame,  Son,  Coward,  <£;  HauMeg, 
J,  T.  BeUc  &  Cochrane,  Middlesbrough. 


Chan.  Div.  ) 
Byrne,  J.  ) 


May  16. 


In  re  HoPB's  SbTTLED  BSTiLTKS. 

De  Cetto  V,  Hops,  (a.) 

SetUed  land—Tenant  for  li/e-^Heirloome—Scde  o}\ 
loom  by  tenant  for  life — PecuTUary  poeition  of^ 
tenant  for  life  —  Discretion  of  fudge — Settled 
Act,  1882  (45  A  46  Vict.  c.  38),  m.  37,  53. 

The  discretionary  pawer  of  the  court  in  diredUafi^ 
sale  of  heirlooms  under  section  37,  sub-eeeUon  3,  o/f' 
Settled  Land  Act,  1882,  is  a  power  which  wiU  he 
deed  on  a  consideration  of  the  circumUances  ef 
particular  case  and  of  the  interests  of  the  pereom  eiA 

The  fact  that  a  tenant  for  life  has,  through}u 
extravagance,  brought  himself  into  pecuniary  C^ 
wiU  not  induce  the  court  to  nlieve  him  by  crderui§* 
of  heirlooms  under  the  section  above  mentioned. 

This  was  an  application  under  the  Settled 
Acts. 

Lord   H.    Frauds   Hope   Pelham  -  CUntoa 
applied  for  the  sanction  of  the  oourt  under 
37  of   the  Settled  Land  Act,  1882.  to  a  c 
for  sale  into  whid^  he  had  entered,  for  the  sals  of 


(a.)  Reported  by  J.  Abthub  Pbiob,  Esq., 

at-Law* 
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High  Ck>T7BT. 


diamond   known   as  the  Tavernier  Blue    or  Hope 
Diamond,  settled  as  an  heirloom. 

The  facts  of  the  oase  were  as  follows :  The  Tay  emier 
Blue  or  Hope  Diamond  was  a  Une  diamond  weighing 
44^  oarsts,  set  in  a  brooch  surrounded  by  twenty- two 
bnlliantB.  It  was  said  to  have  formerly  been  one  of 
the  crown  jewels  of  Louis  XIV.  of  France,  but 
had  only  been  for  a  oomparatiTely  short  period 
in  the  possession  of  the  applicant's  family.  It 
appeared  from  the  evidence  that  this  dmmond 
is  not  at  the  present  time  unique  in  the  sense 
of  being  the  only  Imown  blue  diamond  in  existence. 
It  is,  however,  unique  as  being  the  first  known,  and 
until  recently  the  only  known,  blue  diamond.  The 
diamond  formed  one  of  certain  chattels  settled  with 
the  family  mansion-house  and  estate  of  Deep  Dene,  and 
other  real  estates,  upon  the  applicant  for  life  under  the 
win  of  his  grandmother  Mrs.  Hope.  The  limitations 
in  the  settlement  were  to  the  applicant  for  life  with 
remaindeiB  in  the  event  of  bis  death  without  having 
issue  to  his  three  sisters  in  tail  male,  with  an 
ultimate  remainder  in  fee  to  his  elder  brother,  the 
Duke  of  Newcastle.  The  income  arising  from  the 
settled  estates  was  estimated  at  £15,000  to  £16,000 
a  year.  The  diamond  had,  since  1894,  been  deposited 
at  Fair's  Bank.  The  applicant,  who  was  bom  in 
1866,  married  in  1894,  but  had  no  issue.  For  several 
years  past  he  had  been  in  embarrassed  financial 
oircnmstances  and  had  ceased  to  be  in  a  position 
to  reside  at  the  family  mansion.  In  1893  he 
K>i>lied  to  Ohitty,  J.,  for  an  order  authorizing 
the  sale  of  the  Hope  collection  of  pictures  which  were 
settled  with  the  diamonds.  The  application  was 
opposed  by  the  parties  interested  in  remainder,  and 
was  refused,  Chitly,  J.,  beinff  of  opinion  that  no  satis- 
factory reason  for  a  sale  had  been  shewn  and  that  the 
applicant's  difficulties  were   the  result  of  his  own 


In  1895  the  applicant  was  adjudged  bankrupt. 
In  the  following  year,  however,  he  entered  into  a  deed 
of  arrangement  with,  his  creditors  and  obtained  his 
discharge.  Under  the  provisions  of  this  deed  the  life 
eatate  of  the  applicant  was  vested  in  trustees  until  a 
som  of  £210,000  had  been  raised,  and  an  income  of 
£2,000  per  annum  was  assigned  to  him. 

In  1898  the  parties  interested  in  remainder  withdrew 
tfaflir  opposition  to  the  sale  of  the  pictures,  an 
arrangement  having  been  made,  for  the  application  of 
a  part  of  the  income  arising  from  such  sale  upon  the 
tlie  maintenancejand  education  of  the  eldest  son  of  the 
first  of  the  tenants  in  tail  in  remainder,  and  the  pictures 
were  accordingly  sold  under  an  order  of  Homer,  J. 
The  i4[yplicant  stated  in  his  affidavit  that  his  position 
had  not  been  benefited  by  the  sale  of  the  pictures. 
There  was  a  considerable  cQscrepancy  in  the  evidence 
as  to  the  value  of  the  diamond.  A  jeweller  who  had 
valued  it  on  behalf  of  the  applicant  put  it  at  about 
£18,51  ly  which  was  understood  to  be  the  price  at  or 
about  which  it  had  been  contracted  to  be  sold.  The 
parties  interested  in  remamder  submitted  evidence  to 
the  effSect  that  it  was  of  far  greater  value,  and  all 
strongly  opposed  the  sale. 

FarweUy  Q.C.,  and  Martdlt,  for  the  applicant. — 
The  only  questions  to  be  considered,  having  regard  to 
sections  37  and  53  of  the  Settled  Land  Act,  1882,  is 
whether  the  sale  of  the  diamond  is  for  the  interest  of 
idl  parties.  The  mere  ^t  that  the  parties  interested 
oppose  the  sale  ought  not  to  be  considered  :  Bruce  v. 
MarquiB  of  Aiieabury,  41  W.  B.  318,  [1892]  A.  G. 
366;  In  re  Hcp^a  SetOemera,  9  Times  L.  £.  506. 
Tlie  sale  is  one  that  a  prudent  person  would 
make.  The  diamond  is  not  an  old  family  pos- 
sessioB,  but  a  mere  curiosity.  If  the  diamond  is 
sold  the  applicant  will  be  placed  in  a  satisfactory 


pecuniarv  position,  and  all  persons  interested  wiU  be 
practically  benefited.  The  applicant  is  willing,  how- 
ever, not  to  ask  the  court  to  approve  of  the  present 
contract,  but  will  be  satisfied  wittx  an  order  for  sale 
in  the  usual  way  under  the  Settled  Land  Act. 

MttUtgan,  Q»C,,  and  A,  dB,  Terrell,  for  the  parties 
interested  as  tenants  in  tail  in  reo&ainder.  —  The 
decision  in  Bruce  v.  Ailethury  turned  partly  on  the 
fact  that  the  court  was  dealing  with  landed  property, 
and  there  the  interests  of  the  tenants  on  the  estate  had 
to  be  considered.  Here  no  such  question  can  arise. 
The  applicant  would  never  have  made  this  applica- 
tion if  he  had  not  dissipated  the  greater  part  of  his 
income ;  but  this  is  no  reason  why  the  court  should 
assist  him :  In  re  Beaumonfs  SetUed  Estaies,  58  L.  T. 
916,  36  W.  E.  Dig.  177 ;  Earl  of  Badnor*$  Trusts, 
45  Oh.  D.  402,  39  W.  B.  Di^.  202.  The  court 
will  pi^  attention  to  the  sentimental  feelings  of 
remaindermen.  The  sale,  if  carried  out,  will  benefit 
only  the  tenant  for  life :  Sutherland  v.  Sutherland,  42 
W.  E.  12,  [1893]  3  Ch.  169. 

Benn,  for  the  Duke  of  Newcastle. 
J.  H,  Young,  for  the  mortgagees. 
E.  S.  Ford,  for  the  trustees  of  the  will. 
Farwell,  Q,C.,  replied. 

Bybnb,  J. — Lord  Francis  Hope,  who  is  the  tenant  for 
life  of  the  estates  settled  under  the  will  of  Mrs.  Hope, 
applies  to  the  court  to  approve  a  provirional  contract 
for  the  sale  of  the  celebrated  Hope  diamond.  The 
applicant  has  no  issue,  and  the  sale  is  opposed  by  his 
sisters,  who  are  entitled  in  remainder  in  tail,  and  by 
the  Duke  of  Newcastle,  in  whom  is  the  ultimate 
interest.  Lord  Francis  Hope,  in  his  summons,  asks 
the  court  to  sanction  the  sale  of  the  diamond.  I  could 
not  under  an^  circumstances  sanction  this  contract 
because  there  is  a  difiPerence  between  the  experts  as  to 
the  vfdue,  and  I  cannot  say  whether  the  sum 
proposed  to  be  given  represents  the  fair  market 
price. 

But  I  am  asked  to  decide  this  matter  as 
if  it  were  an  application  to  the  court  for  the 
sale  of  the  diamond  in  a  proper  way.  As  to 
the  way  in  which  such  a  case  as  this  should  be 
considered,  there  is  an  important  passage  in  the 
judgment  of  Ohitty,  L.J.  (then  Chittv,  J.),  in  the 
case  of  Earl  of  Badnor^e  TrueU,  which  is  repeated 
with  approbation  by  Lord  Esher,  M.B. :  see  45 
Ch.  D.,  at  p.  418.  "I  think,  therefore,"  says  the 
Master  of  the  Bolls,  '*  that  the  passage  in  the  judg- 
ment of  Chitty,  J.,  in  which  he  lays  down  the  way  m 
which  the  law  is  to  be  administered  in  a  court  of  first 
instance,  is  correct.''  "  I  desire,"  he  says,  "  to  reiieat 
here  what  I  have  said  before,  that  the  oontrollinff 
power  of  the  court  is  a  discretionary  power,  and 
that  it  must  be  exercised  with  regard  to  all  the 
circumstances  of  each  particular  case,  anxious 
attention  being  given  to  the  said  drcumstances, 
which  vary  greatly.  For  myself  I  say  emphatically 
that  this  discretion  ought  not  to  be  crystallized,  as  it 
would  become  in  course  of  time,  by  one  judge  attempt- 
ing to  prescribe  definite  rules  with  a  view  to  bind 
other  judges  in  the  exercise  of  the  discretion  which 
the  Legislature  has  committed  to  them.  This  dis- 
cretion, like  fldl  other  judicial  discretions,  ought  as 
far  as  practicable  to  have  been  left  untrammelled  and 
free,  so  as  to  be  fairly  exercised  according  to  the 
exigencies  of  each  particular  case.  I  agree  with 
every  word  of  this,  and  say  that  this  is  the  right  rule." 
This  does  not  mean  that  a  judge  in  considering  the 
grounds  upon  which  he  shall  exercise  his  discretion, 
ought  not  to  notice  what  other  judges  before 
him  have  done,  or  what  matters  th^  had  regard  to 
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as  oircumstanoee  to  be  taken  iuto  consideration  in 
yarioii8  onseB.    There  has  aLreeuiy  been  an  applica- 
tion   before    Ghitty,    J.,    for    the    sale    of    certain 
pictores  belongmg  to  this  estate,  and  on  that  occasion, 
the  sale  being  opposed  by  the  rest  of  the  family, 
Chitty,  J.,  refused  to  sanction  a  sale  at  the  instance 
of  Lord  Francis  Hope.     Now  I  have  here  certain 
circumstances  existing  which  were  also  drcumstanoes 
existing  then.    One  was  that  in  that  case  the  appli- 
cant had  himself  made  the  pictures  homeless.    This 
does  not  apply  to  the  present  case,  because  the  jewel 
in  question  is  probably  exactiv  in  such  custody  as  it 
would  be — namely,  at  the  baux — if  the  tenant  for  life 
had  not  been  extravagant  and  rendered  it  impossible 
for  himself  to  live  at  the  family  mansion.    Another 
argument  brought  forward  both  then  and  now  was 
the  financial  position  of  the  applicant.    This  is  not 
a  circumstance  which  afiEects  the  rest  of  the  family 
and  those  who  may  succeed  him,  and  this  too  is  a 
circumstance  (I  do  not  wish  to  use  any  harsh  term) 
which  has  been  brought  about  by  the  applicant's 
extravagance,   and  I  nave  said  before  and  I  now 
repeat  that  tiie  fact  of  a  tenant  for  life  having  got 
himself  into  difficulties  is  not  a  circumstance  which 
ought  to  have  weight  in  deciding  in  favour  of  a  sale. 
Then  the  learned  judge  had  in  that  case  to  consider, 
what  I  have  abo  to  consider  here,  the  strong  opposi- 
tion of  all  the  members  of  the  applicant's  family,  and 
the  learned  judge  proceeded  to  say  that  although  this  Act 
of  Parliament  did  not  give  any  special  intimation  to 
the  court  as  to  the  grounds  upon  which  it  was  to 
decline  or  allow  a  sale,  yet  he  thouffht  that  the  person 
who  came  to  the  court  and  asked  the  court's  sanction, 
must  make  out  his  case  for  the  sale.    Now,  what 
have  I  here  ?    The  applicant  is  not  in  a  position  of  a 
tenant  for  life,  who,  if  certain  of  the  heirlooms  were 
sold,  would  be  able  to  take  his  natural  position  as  the 
head  of  the  family,  and  re^de  in  the  family  mansion, 
taking  up  that  position  which  probably  the  testatrix 
anticipated  would  be  his ;  but  I  have  the  case  of  a 
tenant  for  life  who  is  unable  to  oooapy  that  poaitioii. 
It  would  be  a  reasonable  and  a    nnr  and  proper 
ground  to  take  into  consideration  if  substantial  reuef 
could  be  given,  in  the  way  of  increased  income,  to 
a  member  of  the  family.    That  is  a  circumstance  to  be 
taken  into  consideration;  but  what  I  have  here  is  the 
possession  in  the  fauuly  of  a  jewel,  which  is  acknow- 
ledged to  be  unique,  as  being  the  first  known  and 
until  recentiy  the  only  known  blue  diamond,  and  one 
which  has  taken  its  name  from  the  family,  and  which 
is  known  to  all  the  world  as  the  Hope  diamond.    It  is 
said  to  be  no  longer  unique  in  the  sense  of  being  the 
only  blue  diamond  in  the  world ;  but  I  cannot  from 
the  evidence  before  me  say  that  the  diamond  does  not 
still  stand  out  as  a  jewel  unique  in  its  size,  from  the 
circumst^ces  connected  with  it,  atid  it  bears  the  name 
of  the  family.     I  appreciate  Mr.  Far  shell's  contention 
to  the  full  that  the  argument  in  favour  of  having  regard 
to  what  may  be  callea  feelings  of  sentiment  on  the  part 
of  the  family,  does  not  apply  in  the  same  way  or 
perhaps  with  the  same  strength  to  the  case  of  the 
possession  of  a  family  jewel  without  any  particular 
family  history  attached  to  it,  as  it  does  in  the  case  of 
an  old  mansion-house    or  of   pictures  of  ancestors 
which  have  been  in  the  family  a  great  number  of 
years; J  but  it  is  nevertheless  a  possession  to  which 
people,   I  cannot  say  unreasonably,  do  attach  vary 
great    value   as   making  them  the  possessors  of    a 
unique  article.     An  illustration  of  the  feeling  may 
be  found  in  the  possession  of  a  Warwickshire  vase. 
A  person  may  not  know  the  history  of  a  particular 
vase,  but  the  possession  of  such  a  unique  work  of 
art  is  one  that  may  well  be  the  object  of  pride  in  a 
family.    I  do  not  thiiik  that  too  much  weight  should 
be  attached  to  this,  bat  it  is  a  droumstanoe  for  con- 


sideration. Then  there  is  another  matter  to  be 
considered  in  this  case.  Bvery  member  of  the  faoily 
who  is  in-  existence,  except  the  applicant,  is  closed 
to  tiie  sale  of  the  diamond,  and  farther,  there  ts  no 
evidence  to  show  that  Lord  Francis  woold  get  whit 
I  may  call  any  further  usable  income  if  the  sols  wsn 
effected.  It  misht  or  might  not  be  that  sudi  an 
arrangement  comd  be  made,  but  at  present  there  is 
none  such. 

Giving  the  best  attention  that  I  can  to  the  oraiB- 
stances  and  ai^uments  in  the  case,  I  do  not  thiBk 
that  a  sale  would  be  for  the  benefit  of  all  the  psitiai 
concerned,  and  therefore  there  is  nothing  for  me  to 
do  but  to  refuse  the  application. 

Summons  dismissed. 

Solicitors,  Maddisons,  Leman,  &  Go, ;  Richard  Smith 
&  Sons,  for  MarshaUs  &  Bate,  East  Betford ;  Bi^kardi 
&  Nightingale  ;  Devonshire,  MonMand,  &  Co. 


May  5,  6, 8, 9, 10. 19. 


Chan.  Div.        7 
Cozens- Hardy,  J.  ) 

Bbown  v.  Matob,  &c.,  of  Dunstabls.  (a.) 

Looal  government — Sewers — Sanitary  auiharitff — OW- 
atUhorized  connection  of  sewage  drains  —  /Vicafe 
nuisance — Liability  of  sanitary  authority — Ferm  ef 
inJunction'-Public  Health  Act,  1876  (38  <j^  39  Ptd.  e. 
55),  s,  21. 

A  hofiseholder  has,  under  section  21  of  the  PMc 
Health  Act,  1875,  an  absolute  right  to  conned  his  drauu 
with  the  public  sewers,  and  the  local  authority  aami 
legally  prevent  him. 

Where  householders  have  connected  their  sewage  drwrn 
with  the  public  sewers  which,  witiumt  any  legal  right  m 
to  do,  discharge  upon  the  land  of  a  private  oumer,  wd 
thereby  cause  a  nuisance  to  him,  the  local  authority  tffiU 
net  he  restrained,  at  the  suit  of  the  owner,  from  "  permit- 
ting,^* altJtough  they  will  be  from  "  directing  or  auikffr' 
izing**  future  connections  of  the  kind  complained  oftok 
made, 

Ainley  v,  Eirkheaton  Local  Board,  60  L,  /.  CI. 
734, 40  W.  B.  Dig.  133,  followed,  in  preference  to  Chidsi 
V,  Finchley  Local  Board,  31  W,  R,  717,  X.  &  S3 
Ch,  D.  767. 

Action. 

This  was  an  action  by  W.  F.  Broyrn,  who  was  the 
owner  of  Dunstable  Park,  for  an  injunction  to  restniB 
the  Corporation  of  Dunstable  irom  oontimriag  to 
discharge  sewage  upon  the  park. 

Dunstable  Park  consisted  of  a  farm  and  £tfm 
buildings  which  were  in  the  occupation  of  a  tenast 
for  years,  who  was  jomed  as  co-plaintiff,  and  of 
certain  messuages  in  the  occupation  of  other  teBsatik 
It  was  situate  partly  within  and  partly  withoat  tat 
borough. 

W.  F.  Brown  (who  is  referred  to  below  as  ths 
plaintiff)  derived  the  property  from  his  fiathor,  vhs 
died  in  1846,  leaving  it  to  his  widow  the  motiiar^ 
the  plaintiff,  for  life,  and  then  to  the  plaintiff  in  faa 
Mrs.  Brown,  the  tenant  for  life,  died  in  1875. 

Dunstable  was  an  ancient  town.  Two  Boman  vmit 
— Watling-streetandlcknield-way — cnmsiwliiiailieirtg 
at  this  point.  It  was  nothing  more  than  an  ordiBaif 
parish  until  1863,  when  a  looal  board  of  health  wm 
formed,  and  in  1864  for  the  first  time  it  was  iaoBr^ 
porated  as  a  municipal  bonnu^  There  weie  akif 
Watling-street,  which  is  now  ECigh-stceet,  wmwtn  of 
great  age.    Through  these  sewers,  surfaoe 
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the  streetB  had,  as  far  as  liTing  memory  goes,  flowed 
in  three  direottons — ^part  throajgh  the  £aiii  or  pipe 
mider  what  is  known  as  Perhin's-honse,  in  High- 
street,  and  tbenoe  into  a  pond  in  the  park,  the  over- 
flow of  whioh  went  to  a  low-lying  piece  of  land  near 
the  railway  embankment.  Another  part  crossed 
Idmield-way,  now  known  as  Churdh-street,  and  then 
entered  land  not  belonging  to  the  plaintiff,  but  this 
also  ultimately  found  its  way  into  the  low  land  near 
the  railway  embankment.  The  third  part  went,  nntil 
recently,  in  a  oomparatiyely  short  sewer  in  the  High- 
stoeet,  towards  the  north,  outside  the  boandary  of 
the  parish,  to  a  field  formerly  belonging  to  the 
plaintiff,  Imown  as  the  Dog-kennel-olose.  It  was 
proved  that  these  ancient  sewers  had  for  many  years 
ooiiTeyed  not  only  sorfaee  water,  but  also  slops  and 
foul  matter  coming  from  house  drains,  the  conse- 
quence of  which  was  that  the  open  ditches  or  re- 
ceptacles in  Dunstable  Park  and  in  Dog-kennel-close 
became  from  time  to  time  offansive.  It  was  proved 
that  as  far  back  as  1869  no  less  than  610  houses  were 
odnnected  with  the  sewers.  With  reference  to  sewage 
matter  other  than  slops  and  house  drainage,  it  was 
not  shown  that  it  found  its  way  into  the  sewem  to 
any  considerable  extent  until  after  the  year  1873, 
when  for  the  first  time  a  water  company  supplied  the 
town  with  water,  though  probably  there  were  a  few 
water-closets  prior  to  that  date  which  were  flushed 
by  means  of  rain-water  cisterns,  and  there  may  have 
been  a  lew  privies  the  contents  of  whioh  found  their 
way  into  one  or  other  of  the  sewers.  But,  speaking 
generally,  the  ordinary  mode  of  dealing  with  sewage 
of  this  nature  was  by  cesspools  which  were  periodically 
emptied.  In  1887  part  of  the  Dog-kennel-close  was 
sold  by  the  plaintiff,  and  the  pond  into  which  the 
overflow  from  the  third  sewer  above  mentioned  used 
to  i>ass,  was  fiHed  up.  Two  dome-wells  were  oon- 
ptrncted  nearer  the  road  in  order  to  receive  and  retain 
the  sewage  and  other  matter  whioh  formerly  went  to 
the  pond,  and  the  plaintiff  covenanted  with  the 
purdmeer  (in  effect)  to  prevent  any  sewage  matter  from 
coming  on  to  the  land.  In  1890  the  plaintiff  sold  the 
rest  of  the  Dog-kennel-close,  including  the  two  dome- 
weUs.  These  soon  proved  a  nuisance,  and  the  corpora- 
tion, with  a  view  to  rconedy  this  nuisance,  reversed  the 
gradient  of  this  third  sewer  so  that  the  fall  was  towards 
3ie  south  instead  of  towards  the  north,  and  the  contents 
of  this  sewer,  which  formerly  discharged  into  Dog- 
kennel-close  thenceforward  passed  by  another  way  into 
the  park.  For  thirty  years  complaints  had  been  made  of 
the  inadequate  dnunage  of  the  town,  and  letters  had 
repeatedly  been  addrmsed  by  the  Local  Government 
Board  to  the  corporation  on  this  subject,  but  nothing 
had  been  done  for  more  than  a  quarter  of  a  century. 
The  park  had  thus  become  the  receptacle  for  the 
sewage  of  a  lazse  part  of  the  town.  There  was  a  foul 
pond  of  severafacres  in  extent  in  it,  and  the  surface 
was  so  clogged  with  filth  commg  from  the  sewers 
that  water  would  not  pass  away  into  the  chalk.  The 
value  of  the  park  was  thus  substantially  lessened,  but 
there  was  no  evidence  of  any  injurious  effect  upon 
health.  Among  the  houses  thus  draining  into  the 
park  were  some  belonging  to  the  plaintiff.  The 
defendants  alleged  a  lost  grant  by  the  owners  of  the 
park  to  trustees  for  the  inhabitants  of  the  parish  of 
thmstable  of  the  right  to  discharge  both  surface  and 
sewage  water  tem  houses  in  the  parish  into  the  park. 
They  also  tJleged  that  the  plaintiff  had  acquiesced  in 
and  taken  advantage  of  such  grant  and  had  used  the 
existing  system  of  sewage. 

Eve,  Q.C.,  and  W.  M.  Gann,  for  the  plaintiff.— No 
such  prescriptive  right  as  that  set  up  could  exist. 
Yon  cannot  prescribe  for  all  persons  present  and 
futuxe  to  discharge  their  sewage  upon  the  land  of  the 


of  the  plaintiff :  Gkde  on  Easements,  p.  3 ;  Wood,  Y.C, 
in  AUcmmf-Otneral  y.  Richmond,  14  W.  E.  686, 
L.  B.  2  £q.  306.  Moreover,  the  only  prescriptive 
user  alleged  is  to  send  sewage  into  the  sewem  of  the 
defendants,  not  upon  the  land  of  the  plaintiff.  The 
defendants  must  be  treated  in  this  matter  as  a  private 
person  [AUoniey-Qeneraly,  Acton  Local  Board,  31 W.  B, 
153,  22  Gh.  D.  221),  and  if  they  exceed  their  easement 
they  will  be  restzained :  Metropolitan  Board  of  Works 
V.  London  and  North- Western  Railway  Co.,  29  W.  B. 
693,  17  Ch.  D.  246.  The  defendants  may,  under  section 
21  of  the  Public  Health  Act,  1875,  stop  up  un- 
authorized connectious  with  their  sewera  (Charles  v. 
Finchley  Local  Board,  31  W.  B.  717,  23  Ch.  D. 
767),  and  they  should  do  so.  At  auyrate  they  should 
be  restrained  from  permitting  fresh  connections: 
Attorney 'General  v.  Richmond,  If  they  cannot  stop 
these  existing  connections  they  must  alter  their  sewers 
and  discharge  them  elsewhere :  Attorney -General  v. 
Acton  Local  Board, 

A,  T.  Laiorence,  Q,C,,  Hughes,  Q»G.,  and  Kenyon 
Parker,  for  defendants. — The  plaintiff  cannot  require 
the  local  authority  to  provide  another  system  of 
sewers,  nor  are  they  liable  for  what  others  do  to  their 
sewers,  but  only  for  their  ov7u  acts :  Glossop  v.  Heston 
and  IslewoHh  Local  Board,  28  W.  B.  Ill,  12 
Ch.  D.  102 ;  Attorney 'Gejieral  v.  Clerkenwell  Vestry, 
40  W.  B.  185,  [1891]  3  Ch.  527.  The  only  remedy 
optru  to  the  plaintiff  is  to  apply  to  the  Local  Govern- 
ment Board  under  section  229  of  the  Public  Health 
Act,  1875  :  Pasmore  v.  Gswaldiwistle  Urban  District 
Council,  [1898]  A.  C.  387,  46  W.  B.  Dig.  106. 
Househomers  have  an  absolute  riffht  to  connect  their 
drains  with  the  public  sewers,  and  the  local  authority 
cannot  prevent  them,  although  it  may  prescribe  the 
mode  :  Ainley  v.  Kirkheaton  Local  Board,  60  L.  J.  Ch. 
734,  40  W.  B.  Dig.  133.  The  court  will  not  restrain 
the  local  authority  from  allowing  present  connections 
to  continue  {Attorney-General  v.  Adan  Local  Board), 
nor  from  permitting  fresh  connections  :  Attorney- 
General  v.  Guardians  of  the  Poor  of  Dorking,  30 
W.  B.  579,  20  Ch.  D.  695.  Charles  v.  Finchley 
Local  Board  was  not  a  case  of  sewers  at  all,  and 
therefore  distinguishable.  As  to  the  prescriptive 
right,  a  lost  grant  would  have  been  presumed  if  the 
corporation  had  been  for  the  time  being  existing 
[Haigh  v.  West,  [1893]  2  Q.  B.  19, 41  W.  B.  Dig.  87) ; 
and  such  a  grant  for  the  benefit  of  the  inhabitants  of 
a  parish  is  valid :  Gatewards*  case,  6  Co.  Bep.  59b ; 
Grimstead  v.  Marlowe,  4  T.  B,  717. 

Eve,  Q.C»,  in  reply. — Such  a  user  as  that  alleged 
would  be  clam,  and  indefinite,  and  cannot  create 
rights  by  prescription :  see  observations  of  Lord 
^rscheJl,  Lemmon  v.  Webb,  [1895]  A.  C.  1,  at  p.  6, 
43  W.  B.  Dig.  125. 

May  19. — Cozbns-Habdt,  J.  (after  stating  the  facts 
as  above  mentioned,  and  remarking  that  the  Attorney- 
General  was  not  a  party,  that  no  public  nuisance  was 
alleged,  and  that  no  mandamus  was  or  could  be  asked 
for,  proceeded :) — ^The  defendants  allege  a  lost  grant, 
and  that  the  plaintiff  had  taken  advantage  of  such 
grant.  This  allegation,  if  well  founded,  woidd  dispose 
of  the  whole  action ;  but,  in  my  judgment,  it  cannot  be 
maintained.  A  lost  grant  is  a  valuable  legal  fiction 
devised  to  support  long-continued  possessionand  oft- 
repeated  acts  which  otherwise  cotdd  not  be  legally 
jastified.  Thus  prior  to  the  Prescription  Act  it 
was  the  custom  to  direct  juries  to  find  a  lost  grant 
after  more  than  twenty  years'  enioyment  of  an 
easement,  and  Haigh  v.  West  is  a  mooern  example  of 
the  use  of  this  fiction.  But  the .  evidence  in  the 
present  case  falls  far  short  of  what  is  requisite  to 
raise  the  presumption  of  a  k)st  grant    Such  a  grant 
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must  have  been  made  before  1846,  and  the  state  of 
things  existing  at  that  date  was  essentially  di£ferent 
from  the  present  state  of  things.  It  would  be  highly 
dangerous  to  allow  the  trivial  and  oooasional  passage 
aloDjg^  a  natural  ohannel,  of  water  more  or  less  con- 
taminated, to  ripen  into  a  legal  daim  to  pour  sewage 
of  all  kinds  and  of  indefinite  amount  along  such 
natural  ohannel.  I  therefore  hold  that  the  defendants' 
claim  of  right  fails,  and  I  must  grant  an  injimction 
to  restrain  them  from  exercising  that  alleged  right. 

This,  however,  by  no  means  disposes  of  the  action, 
and  it  remains  to  consider  what,  if  any,  further  relief 
the  plaintifE  is  entitled  to.  In  the  first  place,  there 
are  a  large  number  of  houses  in  respect  of  which 
presoriptiTe  rights  to  pass  sewage  into  and  along 
the  sewers  have  been  gained;  and  it  is  plain  that 
no  injunction  can  be  gpnnted  which  will  inter- 
fere with  such  rights.  For  this  reason,  amongst 
others,  it  is  impossible  for  me  to  make  any  order 
which  will  inyolve  the  complete  closing  or  abandon- 
ment of  the  sewers.  In  the  second  place,  there 
are  other  houses,  the  connections  of  which  with  the 
sewers  have  been  made  with  the  consent  or  by  tEe 
acquiescence  of  the  defendants,  and  it  is  settled  law 
that  I  cannot  interfere  with  them :  Attorney-General 
y.  Clerkenwell  Vestry,  In  the  third  place,  there  are  a 
few  houses  which  have  been  connected  with  the 
sewers,  in  spite  of  the  protest  of  the  defendants,  and 
the  plaintiff  contends  that  the  defendants  ought  to 
stop  up  these  connections.  But  I  think  the  defen- 
dants must  be  taken  to  have  acquiesced  in  that  to 
which  they  at  first  objected,  so  that  these  houses 
really  fall  under  the  second  head.  If,  however,  I 
am  wrong  in  this,  they  must  be  treated  as  falling 
under  the  fourth  head.  In  the  fourth  place,  the 
plaintiff  contends  that  an  injunction  ought  to  be 
granted  to  restrain  the  defendants  from  allowing  any 
future  connections  to  be  made.  The  defendants  are 
willing,  if  they  fail,  as  I  hold  they  have  failed,  in 
their  major  claim  of  right,  to  undertake  not  to 
authorize  or  direct  any  such  connection,  but  beyond 
this  they  will  not  go.  The  strength  of  the  plaintiff's 
case  lies  in  this,  that  the  defendants  can,  without 
being  guilty  of  any  trespass,  stop  up  any  future 
connection  with  their  sewers,  and  it  is  urged  that 
this  is  the  true  test,  and  that  which  has  been  applied 
by  the  court  in  similar  cases.  On  the  other  hand, 
it  is  urged  that  under  section  21  of  the  Public  HeiJth 
Act,  1875,  a  householder  adjoining  the  sewer  has  a 
right  to  connect  his  house  with  the  sewer,  and  could 
obtain  an  injunction  if  the  defendants  absolutely 
refused  on  any  terms  to  allow  him  to  connect  his 
house  with  the  sewer.  It  is  necessary  to  consider 
some  of  the  authorities  cited  by  counsel  on  this  point. 
In  the  case  of  AUomey-Oenjeral  v.  Guardians  of  the 
Poor  of  Dorking  it  was  held  in  1882  by  the  Court 
of  Appeal  that  where  a  sanitary  authority  had  not 
theinselves  constructed  the  sewers  which  were  a 
nuisance,  but  only  permitted  them  to  be  used  as 
formerly  by  the  ii^abitants,  they  could  not  be 
restrained  by  injunction.  But  Sir  George  Jessel,  at 
p.  606,  laid  stress  upon  the  fact  that  the  defendants 
could  not  physically  put  an  end  to  the  nuisance,  and 
could  only  proceed  by  means  of  actions  for  injunction 
against  persons  who,  with  or  without  legal  justifica- 
tion, were  pouring  sewase  matter  into  the  defendants' 
sewers.  Section  21  of  the  Public  Health  Act,  1875, 
was  cited,  but  Sir  George  Jessel  does  not  seem  to 
have  considered  that  section  to  be  material.  In  the 
same  year,  1882,  in  the  case  of  Attorney -General  v. 
Adon  Local  Boards  Fry,  J.,  refused  to  grant  a 
mandatory  injunction,  which  would  compel  the 
stopping  up  of  existing  drains,  but  he  granted  an 
injunction  as  to  the  future,  restraining  the  defendants 
from    directing    <»:    authorizing    sewage    to    fiow 


into  the  sewers  in  question,  but  he  dslibsitiiT 
declined  to  insert  in  the  injunction  the  md 
*'  permitting."  In  the  following  yew.  18SS,  fte 
case  of  GharUs  v.  FinchUy  Local  Board  esse 
before  Pearson,  J.,  who  granted  an  injoneiioa 
restraining  the  local  board  from  allowing  wwigeto 
flow  into  a  brook  opposite  the  plaintiff's  houie,  on  tb 
ground  that  they  could  at  any  time  phytiosUy  pot  in 
end  to  the  nuisance  without  any  action  at  slL  Itii 
decision  was  primarily  based  upon  the  f sot  tkit  fti 
defendants  had  given  pemussion  to  the  third  penos 
to  lay  down  a  pipe  from  his  house  to  tiishrookto 
pass  pure  water  only,  and  that  as  he,  in  bnseli  dt 
their  permission,  was  sending  sewage  throu^  tiba 
mpe,  tney  oould,  and  ought  to,  revoke  the  pomiM. 
T^  may  be  a  sufficient  ground  for  the  dsdaoe, 
but  the  learned  judge,  at  p.  775,  expresdy  beU 
that  the  local  board  had  a  right  under  sectkn  21  of 
the  PubUc  Health  Act,  1875,  to  abate  tiie  bomw 
without  addng  any  leave,  and  without  briogiiig  wsf 
action.  Now,  section  21  is  as  f oUows :  **  Ths  ovser 
or  occupier  of  any  premises  within  the  distnot  of  s 
local  authority  shall  be  entitled  to  oanse  his  dniosio 
empty  into  tihe  sewers  of  that  authority  on  oonditios 
of  his  giving  such  notice  as  may  be  required  by 
that  authority  of  his  intention  so  to  do,  sod  of 
complying  with  the  regulations  of  that  aotiuxitj 
in  respect  of  the  mode  in  which  the  oommumcatiflM 
between  such  drains  and  sewers  are  to  be  msde  nd 
subject  to  the  control  of  any  person  who  msybs 
appointed  by  that  authority  to  superintend  the  muBf 
of  such  communication.  Any  person  oauang  %M^ 
to  empty  into  a  sewer  of  a  local  authority  witho^ 
complying  with  the  provisions  of  this  section  duiU  bs 
liable  to  a  penaltv  not  exceeding  £20,  end  the  loeil 
authority  may  close  any  oommnnication  betweoi  • 
drain  and  sewer  made  in  contravention  of  this  sectios, 
and  may  recover  in  a  summary  manner  frooi  the  pv- 
son  so  offendmg  any  expenses  inonrred  by  them  ninff 
this  sectbn."  I  am  not  satisfied  that  in  the  Finehla 
case  there  was  any  sevrer  to  which  section  21  voild 
be  applicable,  but  tins  does  not  diminish  the  vogbt 
to  be  attached  to  the  delibesate  opinion  of  PsMOit 
J.  He  certainly  held  that  the  board  could  pre?ent  a 
adjoining  owner  from  oonneotii^^  with  the  sewer.  Is 
1891,  in  the  case  of  AinUy  v.  Kirkheaton  Lood  Btmi 
Stirling,  J.,  held  that  under  section  21  a  right  ■ 
ffiven  to  the  owner  or  occupier  to  drain  into  sa«P»^ 
ing  sewer,  without  reference  to  the  question  ol  whA» 
sewage  matter,  if  it  once  enters  the  sewer,  oeosaoei 
a  nuisance  to  a  third  party.  This  absolute  ri|^t  ■  bo 
doubt  subject  to  any  regulatiouB  in  respeoi  d  v 
mode  of  making  oonnections  and  subject  to  w 
control  of  any  person  appointed  to  superintend  m 
making  of  the  connections,  but  no  regnlstians  eis 
justify  an  absolute  refusal  to  allow  a  oooneolioa  to  m 
made  on  any  terms.  No  regulations  under  sedua  °1 
have  been  made  by  the  defendants.  But  oertsiihy^ 
laws  were  made  by  their  predecessors,  the  kwel  boiid 
of  health,  in  1864.  The  20th  bye-law  is  the  csV 
relevant  bye-law,  and  I  assume  that  it  is  in  forea  ^ 
prescribes  no  notice,  and  it  only  direoti  thst  » 
drains  of  all  houses  shall  be  connected  with  ■{ 
sewers  in  such  manner  as  the  local  surveyor  M 
direct.  It  is  obvious  that  under  this  Vy^^^^*^ 
surveyor  can  only  prescribe  the  manner  of  ujmwJ* 
—he  cannot  refuse  to  allow  any  oonneetioii.  up* 
consideration  I  adopt  the  view  of  Stiriinf ,  <■** 
preference  to  the  view  of  Pearson,  J.,  and  I^* 
follow  the  precedent  of  Pry,  J.,  and  dedine  tog* 
an  injunction  which  would  prohibit  the  defoidtf" 
from  permitting  or  allowing  fresh  conneotiaiii tovi 
made,  or,  in  oUier  words,  would  oblige  theda*^ 
dants  to  stop  up  all  future  conaectaoos.  A  "BntfT 
authori^,  in  wham  sewera  are  vested*  hss  w  * 
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bated  propttrty  in  these  sewen.  It  is  not  in  the 
■me  position  as  an  owner  of  a  private  aewer,  who 
an  abflolntely  prevent  anyone  from  toaohing  hie 
ptoperty.  It  seems  to  me  that  the  plaintiff  has  mis- 
mn  his  remedy.  He  ought  to  have  applied  to  the 
la&l  Government  Board  to  make  an  oxder  under 
netion  299,  which  might  ultimately  be  enforoed  by 
initof  mandamus. 

There  are  two  minor  points  which  I  have  not 
iferlooked.  It  is  said  that  the  defendants  onght 
k>  be  restrained  from  allowing  the  sewage  from 
3ie  town-hall  to  pass  into  the  sewer.  Bat  the 
Itfandants  are  sued  as  the  urban  sanitary  authority 
»ly,  and  not  as  owners  of  the  town-hall.  I  am  not 
istufied  that  the  town-hall  has  not  a  prescriptive 
light ;  but  however  that  may  be,  I  am  not  prepared 
to  give  the  plaintiff  a  relief  which  is  not  sought  by 
^  pleadings.  Again,  it  is  said  tiiat  the  reversal  of 
tihe  gradient  of  tibe  sewer  in  High-street  for  the 
pvzpose  of  bringing  the  Dog-kennel  sewage  into 
DoDfltable  Park  increased  the  burden  on  the  plaintiff's 
Dnperty,  and  was  an  illa^  act  on  the  part  of  the 
lefeadants.  But  I  think  it  was  really  done  in  order 
to  ntisfy  the  complaints  of  the  plaintiff  and  to  relieve 
Urn  from  the  legal  liability  which  rested  upon  him  by 
lesson  of  his  covenant.  The  houses  draining  into 
tbii  short  reversed  sewer  are  tiliose  which  drained 
into  the  unreversed  sewer  and  are  few  in  number, 
end  I  cannot  interfere  with  their  de  facto  enjoyment 
of  the  sewer.  To  grant  an  injunction  in  respect  of 
tfaeee  two  matters  might  occasion  serious  damage  to 
heslth  without  conferring  any  benefit  upon  the 
pkintiff,  and  this  is  a  consideration  to  which  weight 
OQgfat  to  be  attached.  The  result  is  that  I  must 
grant  an  injunction  restraining  the  defendants,  as  the 
orhan  sanituy  authority  of  the  borough  of  Dunstable, 
from  directing  or  authorizing  any  sewage  or  foul 
matter  to  flow  or  to  be  discharged  from  sewers  or 
drains  vested  in  them  as  such  sanitary  authority,  on 
to  Dunstable  Park. 

Solicitors  for  plaintiff,  Wails  &  Stallard. 

Solicitors  for  defendant,  Maples,  Teeadale,  <£;  Cb,,  for 
Beiitting  ds  Son,  Dunstable. 


Q.  B.  Div.  1 

(Darling  and  Channell,  JJ.)  / 


May  1. 


Bbogk  v.  ELabrisgn.  (a.) 

Water  company — Bouse  occupied  by  tenant —  Water  rate 
paid  by  owner — Pipe  out  of  repair — Liability  of 
oumer— Waterworks  Clauses  Act,  1863  (26  <&  27  Vict, 
e.  93),  s.  17. 

In  the  case  of  a  house  of  the  annual  value  of  less 
than  £10,  the  owner  is  liatde  to  pay  the  water  rate 
instead  of  the  occupier.  Such  an  owner  comes  within 
the  meaning  of  the  words  "  any  person  supplied  with 
water  ^'  in  section  17  of  the  Waterworks  Glauses  Act, 
1868,  and  in  a  local  Act,  and  toas  rightly  convicted 
wder  the  local  Act,  which  made  it  an  offence  for  any 
penon  supplied  with  waier  to  wilfully  or  negligently  do 
or  suffer  any  act  whereby  the  water  supplied  was  wasted, 

Oase  stated  by  the  stipendiary  magistrate  for  the 
fistriot  of  the  Staffordshire  Potteries. 

An  information  was  laid  against  the  appellant  by 
the  respondent,  the  engineer  of  the  Staffordshire 
Potteries  Waterworks  Co.,  charging  that  the  appell- 
snt  beiDff  supplied  with  water  by  the  company  did 
luilawfauy  and  negligently  suffer  a  certain  pipe  to 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 


be  out  of  x]opur  so  that  the  water  supplied  to  her  was 
wasted.  The  information  was  laid  under  section  51 
of  the  Staffordshire  Potteries  Waterworks  Act,  1853, 
which  is  to  the  same  effect  as  section  17  of  the 
Waterworks  Glauses  Act,  1863,  and  which  provides 
that,  "If  any  person  supplied  with  water  shall 
wilfully  or  negligently  do  or  suffer  any  act  so  tiiiat 
the  water  sup^^  to  him  by  the  company  shall  be 
wasted,  or  the  supply  thereof  improperly  increased,  he 
shall  forfeit  for  every  such  offence  a  sum  not 
exceeding  £5.*' 

The  appellant  was  the  owner  of  a  house  let  to  a 
tenant  at  a  weekly  rent  amountiog  to  less  than  £10 
a  year,  including  &e  use  of  the  water.  The  company 
supplied  the  house  with  water,  and  the  appellant,  as 
owner,  paid  the  rate  in  accordance  with  the  provisions 
of  section  72  of  the  Waterworks  Glauses  Xct,  1847, 
which  enacts  that  in  the  case  of  houses  not  exceeding 
£10  in  annual  value  the  owner  and  not  the  occupier 
shall  be  liable  to  pay  the  water  rate.  The  appellant's 
name  appeared  in  the  company's  books  as  the  person 
liable  to  pay  the  rate. 

One  of  the  pipes  in  the  house  g^t  out  of  repair, 
causing  a  considerable  waste  of  water.  The  tenant 
called  the  appellant's  notice  to  the  leakage,  but  the 
appellant  did  nothing  to  repair  the  pipe. 

The  magistrate  held  that  the  appellant  had  been 
properly  charged,  and  that  the  offence  had  been 
proved,  and  he  fined  the  appellant  £5. 

Montague  Lush,  for  the  appellant. — The  conviction 
was  wrong.  The  occupier,  who  used  the  water, 
and  not  the  appellant,  was  the  person  **  supplied  with 
water  "  within  the  section  in  question.  The  mere  fact 
that  the  appellant  is  liable  to  pay  the  rate,  the  house 
being  under  £10  in  annual  value,  cannot  have  the  effect 
of  bringing  tiie  appellant  within  the  words ' '  any  person 
supplied  with  water."  Under  the  Waterworks  (Causes 
Act  1 847  the  mere  letting  of  pipes  get  out  of  repair  was 
an  offence.  Under  the  Act  of  1863  and  this  local  Act 
the  waste  must  be  due  to  some  wilful  or  negligent  act 
of  the  person  supplied.  This  points  to  the  occupier 
and  not  to  the  owner.  Farther,  in  section  7  of  the 
Waterworks  Glauses  Act,  1847,  a  distinction  is  drawn 
between  the  person  supplied  and  the  person  liable  to 
pay  the  rate,  which  shows  that  the  latter  is  not 
mduded  in  the  former. 

MacmMran,  Q,C,,  and  Shearman,  for  the  respondent, 
were  not  called  upon  to  argue. 

DABLma,  J. — ^I  am  of  opinion  that  this  appeal 
must  be  dismissed.  I  think  that  the  magistrate  was 
perfectly  right  in  holding  that  the  appellant  came 
within  the  definition  of  *'  any  person  supplied  with 
water."  I  do  not  say  that  the  appellant  was  the  only 
person  supplied,  but  she  certainly  was  a  person 
supplied  wiuk  water. 

Ohakhtsll,  J. — ^I  agree.  I  think  that  the  appellant 
was  a  person  supplied  with  water. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Purkis  d:  Co,,  for 
Sword  &  Son,  Hanley. 

Solictor  for  the  respondent,  Fieke,  for  Knight  d:  Son, 
NewcasUe-under-Lyme. 


Apra  12. 
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(a.)  Reported  by  G.  G.Wilbbaham,  Esq.,  Barrister- 
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The  Ownxb  of  238,  Old  Foad-boad  v.  Foot. 


HiaEOouu. 


Drainage  by  combined  operation — Deviation  from 
plan  aanctumed — Metropolis  Management  Act,  1855 
(18  &  19  Vid.  c.  120),  a.  250. 

A  plan  for  draining  a  group  of  houses  by  a  combined 
operation  wa^  sanctioned  by  the  vestry.  The  cottrse  of 
one  of  the  pipes  indicated  in  the  plan,  which  drained 
more  than  one  of  the  Jiouses,  was  in  the  laying  of  it  altered 
so  as  to  run  within  a  few  feet  of  the  cov/rse  indicated 
in  the  plan. 

Held,  thai  the  pipe  was  a  drain  and  not  a  sewer 
within  the  meaning  of  section  250  of  the  Metropolis 
Management  Act,  1855,  the  number  of  houses  draining 
into  it  not  being  added  to  or  interfered  with  by  the  devia- 
tion from  the  plan  sanctioned. 

Oase  stated  by  a  Metropolitan  police  maffistrate. 

The  appellant  was  summoned  as  owner  of  No.  238, 
Old  Ford-road  to  abate  a  nuisanoe  whiok  existed 
thereon. 

The  existence  of  a  nuisance  was  admitted,  and  it 
was  also  admitted  that  it  proceeded  from  pipes  oon- 
Teying  drainage  nnder  No.  238.  The  register  con- 
taining applications  to  the  vestry  by  persons  desirous 
of  draining  houses  by  a  combined  operation  was 
produced,  from  the  proper  custody  of  the  vestry,  and 
it  contained  a  plan  relating  to  the  house  in  question 
and  to  other  houses  adjoining  belonging  to  the  same 
owner,  and  showing  the  proposed  scheme  of  com- 
bined operation.  The  plan  was  dated  the  27th  of  June, 
1879,  and  was  signed  oy  the  surveyor.  The  register 
contained  no  formal  order  of  the  vestry  upon  the 
subject,  and  it  was  proved  that  it  had  been  and  still  is 
the  practice  of  the  vestry  to  treat  a  plan  so  signed  as 
being  approved  by  the  vestry  and  as  giving  authority 
for  the  proposed  scheme  to  be  carried  out  without 
any  formal  order. 

If  the  pipes  forming  the  combined  operation  had 
been  laid  as  shown  upon  the  plan,  they  would,  after 
collecting  the  drainage  from  the  various  houses,  have 
passed,  by  making  a  sh'ght  bend,  underneath  No.  236, 
Old  Ford-road,  the  house  immediately  adjoining  No. 
238 ;  but,  upon  an  examination  being  made  to 
discover  the  source  of  the  nuisance,  it  was  found  that 
the  pipes  were  continued  in  a  straight  line  and  passed 
underneath  No.  238,  and  so  through  into  the  main 
sewer,  giving  a  better  flow  by  doing  away  with  the 
bend  and  entering  the  main  sewer  at  a  somewhat 
lower  level,  thus  giving  a  better  fall.  There  was  no 
record  in  the  register  of  the  vestry  of  any  such 
deviation  being  sanctioned,  and  it  was  not  shown 
that  there  was  any  other  deviation  from  the 
plan,  nor  was  it  shown  that  any  houses  other  than 
those  on  the  plan  were  drained  by  the  combined 
operation. 

It  was  coDtended  on  behalf  of  the  respondent  that 
the  pipes  as  laid  formed  a  drain  for  draining  a  group 
or  block  of  houses  by  a  combined  operation  under  the 
order  of  the  vestry,  and  that  therefore  it  was  a  drain 
within  section  250  of  the  Metropolis  Management 
Act,  1855,  and  as  such  was  repairable  by  the  owner  of 
the  premises.  It  was  contended  on  behalf  of  the 
appellant,  the  defendant,  (1)  that  there  was  no 
"  order  of  the  vestry  "  within  section  250 ;  (2)  that  if 
it  could  be  said  that  the  dealing  with  the  plan  as 
above  was  "  an  order  of  the  vestry,"  the  system  as  no  w 
existing  was  not  that  authorized  by  the  vestry,  aud, 
that,  even  if  any  part  of  it  had  been  laid  as  authorized 
by  the  vestry,  that  which  passed  under  No.  238  was 
not  authorized,  and  so  constituted  a  "  sewer  "  within 
section  250. 

The  magistrate  was  of  opinion  (1)  that  the  order  of 
the  vestry  mentioned  in  section  250  need  not  be  in 
any  special  form,  but  that  it  was  quite  sufficient  if  it 
appeared  dear  that  the  vestry  intended  to  approve 
and  had  approved  any  plan  of  proposed  drainage  by 


a  combined  operation ;  (2)  that  the  plan  bad  been  ; 
duly  approved  by  the  vestry,  and  amounttd  to  n 
order  within  section  250;  (3)  that  tiie  altaratioaia 
the  course  of  the  drain  mentioned  in  no  wsy  ahond 
its  character,  and  that  it  did  not  bv  reason  of  nek 
cdtoration  cease  to  be  a  system  of  drainage  by  oqb- 
bined  operation  under  the  order  of  the  vestij.  He 
therefore  ordered  the  defendant  to  abate  the  nmnnoeL 
Section  250  of  the  Metropolis  MianagemfiDt  iet, 
1855,  provides  as  follows:  "The  word  'dnun'  ibil 
mean  and  Include  any  drain  of  and  used  for  tibe 
drainage  of  one  builmnff  only,  ...  sad  daO 
also  include  any  drain  for  draining  any  group  or  bloek 
of  houses  by  a  combined  operation  under  the  oider  of 
any  vestry  or  district  board,  and  the  word  'lever* 
shall  mean  and  indude  sewers  aad  drains  of  eraj 
description,  except  drains  to  which  the  word  drn, 
interpreted  as  aforesaid,  applies.'' 

Packard,  for  the  appellant. — ^The  effact  of  seetusl 
250  is  that  every  pipe  which  carries  off  the  dnmif^j 
of  more  than  one  house  is  defada  a  aewer  nnkn  itii| 
part  of  a  combined  system  of  drainage  autfaoi  ~ 
section  74,  which  is  to  be  read  with  aeotion  73:  eeel 
VeOry  of  St.  Matthew,  Bethnal  Orem  v.  The  8ekool  Beari] 
for  London,  46  W.  R.  353,  [1898]  A.  a  190.  Uokei 
this  pipe,  therefore,  can  be  shown  to  be  ptct  of  aj 
combined  operation  made  under  the  order  of  tbii 
vestry,  it  is  a  sewer,  and  as  such  it  vested  ia  tbej 
vestry  by  virtue  of  section  68,  and  is  repairable  bf  ^ 
them  by  virtue  of  section  69.  Even  a  wrongfol  ead. 
unauthorized  connection  of  drainage  to  a  pipe 
draining  one  house  is  sufficient  to  convert  such 
into  a  sewer :  Kershaw  v.  Taylor,  44  W.  B.  28,  [If 
2  Q.  B.  471 ;  Gem  v.  Vestry  of  8L  Mary,  Ne 
46  W.  B.  624,  [1898]  2  Q.  B.  1 ;  Florence  v. 
dington  Vestry,  12  Times  L.  B.  30.  In  the 
case  it  cannot  be  shown  that  the  pipe  was  ooi 
under  the  order  of  the  veetry .  There  was,  in  point 
fact,  no  order,  and  even  if  there  was,  the  act 
deviating  from  the  plan  sanctioned  by  the 
converted  the  pipe  into  a  sewer. 

Avory,  on  behalf  of  the  respondeat. — ^Tbe  oases  cit 
by  the  appellant  show  two  things-^  1)  that  in 
that  a  pipe  draining  more  than  one  building  el 
come  within  the  definition  of  a  drain  there  mut 
evidence  of  an  order  by  the  vestry  under  seotion  74 1| 
and  (2)  that  a  pipe  ceases  to  be  a  drain  and  ~ 
a  sewer  if  at  any  time  the  drainage  of  c(&Mt ' 
is  made  to  flow  into  it.    The  deotsiana  in  Kmham  v^ 
Taylor  and  the  other  cases  cited  are  based  190a  d 
fact  that  other  drainage  was  Introduced  into  the 
in  question.     Here  there  is  evidence  that  an 
waa  made  by  the  vestry.     Such  order  would  be 
order  sanctioning  a  combined  operation  and  not  < 
authorizing  a  particular  line  of  pipes.    That  ttiiie^^] 
is  shown  by  the  words  of  section  74«  which  {Vpfidaij 
that  the  vestry  may  order'that  '*  snoh  group  or  " 
of  houses  be  drained  and  improved,  as  heceial 

grovided,  by  a  combined  operation.*'      The  ofdtfl 
aving  been  made,  the  owner  is  at  liberty  to lajrthal 
pipes  where  he  pleases  so  long  as  the  fall,  &o.,  is  neb 
as  has  been  approved  by  the  vestry. 

DARLma,  J.— We  are  asked  to  decide  wheQieriks 
magistrate  was  right  in  holding  that  the  pqw  itj 
queation  in  this  case  was  a  drain  repairable  bj  ttej 
owner,  and  not  a  sewer  repairable  by  the  nstiy* , 
The  question  arises  mainly  under  section  250  of  ^^ 
Metropolis  Local  Management  Act,  1855,  ^v^*^ 
provides  tiiat  under  the  term  "  drains  '*  ars  inelaw 
other  things  besides  ordinary  drains — ^namely,  dnial. 
used  to  drain  a  block  or  group  of  houses  by  a 
bined  operation  made  un£r  an  order  of  the  vai 
and  it  is  said  by  the  respondent  that  tfaispfeiit 
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drain  used  to  drain  a  group  of  houses  by  a  oombined 
operation,  and  that  it  was  made  under  an  order  of 
the  vestry.    It  does  drain  a  group  of  houses.     The 

2u6Btion  is,  Was  it  made  under  an  order  of  the  vestry  P 
it  is  said  that  the  operation  of  dnduage  was  not 
carried  out  in  aocordanoe  with  the  phui  sanctioned  by 
tiie  vestry,  but  that  tliere  was  a  deviation  from  the 
plan,  the  tffect  of  which  was  to  turn  the  pipe  in 
question  into  a  sewer.  The  facts,  however,  diow 
that  precisely  the  same  number  of  houses  are 
drained  by  the  pipe  in  its  present  position,  as 
would  have  been  drained  by  it  had  the  plan 
been  adhered  to.  The  oases  dted  to  show  that 
SQoh  a  deviation  as  took  place  here,  altered  the 
ohaxmcter  of  the  pipe  are  not  cases  of  a  mere  slight 
deviation,  but  are  cases  in  which  the  effect  of  the 
deviation  was  to  increase  the  number  of  houses 
drained  by  the  pipe.  If  in  this  case  other  houses 
had  by  means  of  the  deviation  of  the  pipe  been  added 
to  the  number  of  those  already  drammg  into  it,  I 
do  not  say  that  our  decision  would  not  have  been 
different.  But  here  that  was  not  the  case.  The 
deviation  left  the  pipe  practically  the  same  as  before, 
and  in  no  way  alt^ed  its  character.  So  long  as  the 
scheme  of  dnduage  is  practically  the  same  as  that 
sanctioned  by  the  order  of  the  vestry,  the  deviation  of 
one  of  the  pipes  for  a  foot  or  two  does  not  matter. 
This  pipe,  thezefore,  which  was  originally  a  drain, 
remains  so  still,  notwithstanding  the  alteration. 

Chahnbll,  J. — ^There  is  taken  out  of  the  definitiou 
of  sewer  not  only  ordinary  drains  but  also  pipes  used 
to  drain  houses  under  a  combined  operation  sanctioned 
by  the  vestry  or  district  board.  When  the  order  for 
the  construction  of  this  system  of  drainage  was 
obtained  from  the  vestry  the  pipe  in  question  became 
a  drain  of  the  house  under  which  it  ran,  and  the 
owner  of  that  house  had  control  over  it,  and  had 
power  to  alter  its  course,  just  as  each  of  the  owners 
of  the  other  houses,  had  they  been  separately  owned, 
would  have  had  the  power  to  alter  the  course  of  the 
drains  situated  under  his  house.  There  is  just  as 
much  power  to  alter  the  course  of  a  drain  in  the  one 
owner  of  all  the  houses  as  there  would  have  been  in 
each  of  the  eleven  owners  had  they  been  separately 
owned. 

In  this  case  we  do  not  know  whether  the  alteration 
in  the  course  of  the  drain  was  made  at  the  time  of 
its  oonstroctinn  or  afterwards;  whichever  was  the 
case,  the  alteration  would  not  turn  the  drain  into  a 
sewer.  The  cases  cited  to  support  the  proposition 
that  it  would,  were  all  cases  iu  which  by  the  altera- 
tion an  addition  was  made  to  the  number  of  houses 
drained  by  the  pipe  in  question.  They  were,  there- 
fore, not  in  point,  because  in  this  case  no  addition 
made  to  the  number  of  houses  drained. 

Appecd  dismisied. 

Solicitors  for  appellant,  Stanley  Evans  <b  Co, 

Solicitor  for  respondent,  Richard  Vosa, 


m  BANKRUPTOT. 
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'(Wright,  J.)  1  ^y  2. 

In  re  0*QoBMAN. 
Ex  parte  Balb.  (a.) 

Bankruptcy — Damages  in  the  Divorce  Court — Bankruptcy 
of  co'Ttepondent-^ Provable  debt — Judgment  summons 
—Matrimonial  Causes  Act,  1857  (20  <k  21  Vict.  c.  85), 

(a.)  Beported  by  P.  M.  Fbahckb,  Esq.,  Barrister- 

at-Law. 


s.  SS-'BanJeruptcy  Act,  1890  (53  d:  54  Vict.  c.  71), 
s.  10. 

Damages  awarded  to  a  petitioner  in  a  divorce  suit 
constitute  a  debt  provable  in  the  bankruptcy  of  the  co- 
respondeiit,  although  no  order  directing  the  damages  to 
be  paid  to  the  petitioner  has  been  made  at  the  date  of  the 
receiving  order, 

Judgpnent  summons. 

On  the  27th  of  February,  1897,  Bale  obtained  a 
decree  of  dissolution  of  marriage  in  the  Divorce  Court, 
and  a  verdict  for  £1,200  damages  against  the  co- 
respondent 0'Gk>rman. 

The  order  of  the  court  directed  the  damages  to  be 
paid  into  the  registry  within  fourteen  days.  O'Qorman 
failed  to  comply  with  the  order,  and  filed  his  own 
petition  upon  the  6th  of  October,  1897,  when  a 
receiving  order  was  made  against  him.  Upon  the 
15th  of  January,  1898,  Bale  obtained  an  order  that 
the  damages  directed  to  be  paid  into  court  by 
0'Gk>rman  should  be  paid  to  Bale  personally.  Bale 
took  out  a  judgment  simimons  to  eiSforoe  payment  of 
the  order. 

Carrington,  for  the  judgment  creditor. — An  order 
of  the  IMvorce  Court  can  be  enforced  by  judgment 
summons  {Ex  parte  Fryer,  In  re  Fryer,  34  W.  B.  766, 
17  a  B.  D.  718^  ;  but  I  admit  that  if  this  is  a 
provable  debt,  the  summons  cannot  succeed.  I 
contend,  however,  that  it  is  not  a  provable  debt. 
Ex  parU  Muirhead,  In  re  Muirhead,  24  W.  B.  351, 
2  Ch.  D.  22,  decides  that  it  is  not  a  debt  on  which  a 
petition  can  be  founded,  and  in  the  case  of  Ex  parte 
Backer,  In  re  Backer,  37  W.  R.  204.  22  Q.  B.  D.  179, 
where  Ex  parte  Muirhead  was  considered,  Lord  Esher 
seems  to  treat  that  case  as  authority  for  the  proposition 
that  a  petitioner  in  a  divorce  suit  is  not  in  any  sense 
a  creditor.  Further,  there  was  no  order  for  the 
payment  of  damages  to  Bale  existing  at  the  date 
of  the  receiving  order,  but  only  an  order  that  they 
should  be  paia  into  court.  The  liability,  if  any, 
has  arisen  since  the  receiving  order.  It  is  like  a 
verdict  for  damages  for  a  tort  which  does  not 
constitute  a  provable  debt :  In  re  Newman,  Ex  parte 
Brooke,  25  W.  R.  261,  3  Ch.  D.  494. 

Cosmo  Rose  Innes,  for  the  judgment  debtor. — It  was 
held  in  the  case  of  Wood  v.  Wood,  16  W.  B.  568,  L.  B. 
1  P.  &  D.  467,  that  damages  in  divorce  constituted  a 
provable  debt,  and  also  in  the  case  of  Patterson  v. 
Patterson,  19  W.  B.  232,  L.  B.  2  P.  &  D.  189. 

Garrington,  in  reply. — Wood  v.  Wood  was  decided 
imder  section  149  of  the  Bankruptcy  Act,  1861,  which 
defined  a  creditor  as  any  person  entitled  to  enforce 
payment  by  process  of  contempt.  In  Patterson  v. 
Patterson  a  special  order  was  made  to  enable  the 
petitioner  to  prove.  Arrears  of  maintenance  payable 
under  an  order  of  the  Divorce  Court  are  not  provable : 
Kerr  v.  Kerr,  46  W.  B.  46,  [1897]  2  Q.  B.  439. 

Wbioht,  J. — ^This  is  a  question  of  great  difficulty, 
and  one  on  which  eminent  bankruptcy  judges  have 
declined  to  express  any  opinion.  It  seems  to  me  that 
when  a  petitioner  diums  damages  in  a  divorce  suit 
and  obtams  them  by  decree  he  does  acquire  a  certain 
right  against  the  co-respondent.  I  think,  when  he 
gets  the  judgment,  he  ought  in  some  sense  to  be  said 
to  be  a  (xreditor  of  the  co-respondent,  although  he  is 
obliged  to  employ  the  money  as  directed  by  the 
court.  I  think  this  was  the  opinion  held  by  Lord 
Penzance  in  Wood  v.  Wood, 

But  although  he  may  be  a  creditor  in  some  sense, 
it  does  not  follow  that  he  can  be  a  petitioning  creditor, 
or  prove  in  the  bankruptcy  of  the  co-respondent. 
Ex  parte  Muirhead  decides  that  he  cannot  be  a 
petitioning  creditor  in  respect  of  damages  ordered  to 
oe  paid  to  him,  and  when  received  to  be  paid  by  him 
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into  the  re^try  to  abide  the  further  order  of 
oonrt,  but  in  deciding  that  case  Cockbnm,  C.J., 
confines  it  to  the  case  of  a  petitioning  creditor's 
debt.  Mellish,  L.J.,  says  in  his  judsment :  *'  I  do 
not  mean  at  all  to  express  any  Assent  or  any 
express  opinion  as  to  the  effect  of  such  an  order  for 
the  purpose  of  enabling  a  proof  to  be  made  "  (which 
is  what  I  have  to  decide  to-day).  ''As  at  present 
advised  I  should  rather  think  that  there  being  a  sun 
presentiy  payable,  and  an  order  for  its  payment,  it 
would  in  some  shape  be  provable  in  buikraptcy,  and 
that  the  mere  uncertainly  as  to  who  was  ultimatcdy  to 
receive  it  and  for  whose  benefit  it  was  ultimately  to  be 
applied  would  not  prevent  its  being  a  provable  debt." 

Then  in  the  case  of  Ex  parte  Backer  it  was  held  that 
a  receiver  appointed  in  an  action  in  the  Chancery 
Division  may  not  be  a  petitioning  creditor  in  respect 
of  a  sum  oraered  to  be  paid  to  him  in  that  charac- 
ter, but  that  does  not  carry  the  matter  any  further  in 
spite  of  the  remarks  of  Ijord  Esher  (22  Q.  B.  D.,  at 
p.  184).    Fry,  L.J.,  refuses  to  consider  the  question. 

I  cannot  help  thinklDg  that  the  matter  is  left 
entirely  open;  Paiterson  v.  Fattersondoes  nofc  really  help 
me.  I  am  left  without  any  guide,  and  that  being  so 
I  can  only  say  that,  subject  to  the  order  of  the  court 
appropriating  damages,  there  is  a  liability. provable 
as  a  debt  in  bankruptcy,  and  therefore  this  applica- 
tion should  fail.  Then  I  have  to  consider  the  point 
that  there  was  no  liability  at  the  date  of  the  receiving 
order,  the  order  for  personal  payment  to  the 
petitiooer  having  been  made  some  months  after 
receiving  order.  But  if  I  am  right  in  the  view  I 
have  taken  on  the  other  point  the  conclusion  on  this 
point  must  be  the  same.  It  is  true  that  ^ere  was  no 
direction  for  payment  to  the  petitioner,  but  there 
was  a  decree  founded  on  the  verdict  of  a  jury  giving 
damages  to  the  petitioner,  which  was  suffideot  to 
constitute  a  provable  debt. 

Sumnums  diamissed. 

Solicitors  for  the  judgment  creditor,  Amery,  Parhes^ 
A  Powell, 

Solicitors  for  the  judgment  debtor,  Wilson^  Wallis, 
&  Co. 


Q.  B.  Div.    \  k     '\  aA 

(Wright,  J.)  f  April  24. 

In  re  Habbis. 
Ex  parte  Hasluck  v.  Thb  Boabd  of  Tbade.  (a.) 

Bankruptcy — lieleaae  of  trtutee — Eevocation  of  release 
by  Board  of  Trade— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  «.  82  (3) ;  r.  309. 

By  sub-section  3  of  section  82  of  the  Bankruptcy  Act, 
1883,  the  Board  of  Trade  may  revoke  an  order  releasing 
a  trustee  in  bankruptcy  **on  proof  thai  it  vkls  obtained 
by  fraud  or  by  suppression  or  concealment  of  any  material 
fact.'' 

Held,  that  an  order  of  release  ought  nai  to  be  revoked 
on  the  ground  that  it  was  obtained  by  *'  suppression  or 
concealment  of  any  material  fact  **  unless  there  is  such 
suppression  or  concealment  as  has  in  it  some  element  of 
fraud. 

Appeal  by  Mr.  Hasluck,  the  trustee  in  the  bank- 
rupt(^,  against  the  revocation  of  his  release  by  the 
Board  of  Trade. 

Mr.  Hasluck  was  appointed  trustee  in  July,  1896 ; 
he  collected  the  assets,  paid  two  dividends  of  4s.  6d. 
in  the  pound,  and  applied  for  his  release  upon  the 
19th  of  February,  1898. 

(a.)  Reported  by  P.  M.  Fbanokb,  Esq.,  Barrister- 

at-Law. 


Among  the  proofs  which  had  been  tendsnd  wm 
one  by  the  collectar  of  Inland  Bevenne  which  ^ 
trustee  decided  to  rejeot. 

On  the  list  of  proofs  sent  in  to  tiie  Board  of  Tteds 
after  payment  of  the  first  dividend  the  trastee  hid 
marked  tins  proof  ''  standing  over,"  and  on  ths  M 
sent  in  after  payment  of  the  final  dividend  he  msAai 
it  "disallowed."  He  omitted,  however,  to  gin 
notice  to  the  collector  of  rejection.  He  pooled  to  fts 
coUeotor  a  notice  of  his  application  for  lelsMe  •• 
required  by  section  .309,  but  did  not  ssnd  one  to  tke 
Board  of  Inland  Bevenue. 

In  March,  1898,  the  trustee  received  a  letler  bm 
the  coUeotor,  and  on  the  3rd  and  iStk  of  Jnoehe 
received  lettm  from  the  Board  of  Inland  BevenKoi 
the  subject  of  the  proof,  but  being  under  tiie  hosi/ik 
belief  that  he  had  rejected  the  proof,  be  psid  ao 
attention  to  them.    His  release  was  gmitea  bj  tU 
Board  of  Trade  upon  the  28th  of  June,  1896.   Ate 
that  date  the  Bowl  of  Inland  Beveime  oomplaiiMd  to 
the  Board  of  Trade  that  their  proof  had  not  besi 
dealt  with,  and  that  they  had  had  no  notioe  of  tto 
trustee's  application  for  his  release.    The  Bosidol 
Trade,  having  taken  ex  parte  evidenoe,  revcksd  tto 
release  upon  the  23rd  of  January,  1899,  upse  tto 
ground  that  it  had  been  obtained  by  "wappnmmiK 
concealment  of  a  material  fact*';  the  eopcesli— t 
alleged  being  that,  iu  the  affidavit  in  sappoit  of  Ui 
appfication  for  release,  the  trustee  had  sworn  thii  hi 
had  posted  notices  of  hie  intended  asplioationtoii 
the  creditors ;  whereas  in  fact  he  had  (the  Botfd  oi 
Trade  alleged)  sent  no  notice  to  the  collector,  or  ts 
the  Board  of  Inland  Bevenue. 

The  trustee  appealed.  - 

Beed,  Q.C.,  and  Bolland,  for  the  appellani— Bf 
section  82  (3)  of  the  Bankruptcy  Act,  1883,  the  nkm 
of  the  trustee  may  be  revoked  **  on  proof  that  it  m 
obtained  by  fraud  or  by  suppression  or  oooooBlafliI 
of  any  material  fact."  In  this  caae  tliefe  wss  m 
regular  **  proof  "  of  anything,  for  the  Board  of  Tiali 
only  took  ex  parte  evidence  which  the  trtiatee  bad  m 
opportunity  of  meeting.  **  Suppression  or  confleri' 
ment "  can  only  mean  wilful  suppression  or  oonosil* 
ment,  which  is  not  the  case  here.  Moreover,  noiies  sf 
the  trustee's  intention  to  apply  for  his  diacfaazge  M 
posted  to  the  ooUector,  although  it  is  now  aU^gii 
that  he  never  received  it. 

Sir  B.  B.  Finlay,  S.G.,  and  Mutt  Mackmae^lm 
the  Board  of  Trade.— The  Board  of  Trade  were  ri|jli 
in  revoking  the  discharge,  for  it  was  a  grave  error  Oi 
the  part  of  the  trustee  not  to  bring  thelelten  be  ht 
received  from  the  Inland  Bevenue  to  the  notioe  of  At 
Board  of  Trade. 

Beed,  Q,C.,  replied. 

Wbight,  J. — This  is  a  case  of  some  imi 
involves  the  construction  of  sub-section  3  of 
82  of  tlie  Bankruptcy  Act,  1883  :  «  An  order  of  Ifei 
board  releasing  the  trustee  .  .  .  may  be  lerdbl 
on  proof  that  it  was  obtained  by  fraud  or  by 
sion  or  ooncealment  of  any  material  fast."  I 
those  words  ought  to  be  construed  "  such 
or  concealment  as  has  in  it  some  element  of 
If  there  is  no  true  dement  of  wrongfolnass  in  Ifet 
concealment,  the  discharge  ought  not  to  be  nmktL 
1  have  to  inquire  here  whetiier  the  oondnct  of  Ht 
trustee  was  blameworthy.  The  letters  he  rsomi 
from  the  Inland  Bevenue  and  did  not  answer,  do  lA 


against  him.    I  think  his  explanation  is  saUsfashW 
he  says,  firstly,  that  he  had  disallowed  the  cisiB  m 


the  Inland  Bevenue,  which  is  quite  tme ; 
that  he  took  no  notice  of  the  letters  beoanse  he  thoagM 
he  had  sent  notice  of  rejection  of  the  claim  aad  hsd 
received  no  appeal  against  it.    It  is  diffionlt  to 
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itud  wbynonotiaeof  rejaotion  waaMDt  tothe  Inluid 
Bercnne.  bat  Bnoh  seenu  to  lia*e  been  the  oaae.  I 
Hcrpt  the  tnutea'a  stoiy,  and  am  of  opinion  that  he 
kid  no  intention  of  concealing  aoytbing. 

Appeai  aiiowed, 

Soliciton  for  the  appellant,  Qeorgt  Raadtr  i  Co. 

SolidloT  for  the  respondent,  Th«  SolicHor  to  th» 
Board  of  Trade. 


¥titoB  iffOUIUlI. 

(/Vom  tke  Supreme  Court  of  New  South  Wide*.} 

Hanjh  11. 
Bum  Coal  UDnno  Co.  v.  Osboknx  ass 
Akotheb.  (a.) 
Stafttfa    of    Limiiaiiona   (21    Jac.    1,   e.    l6)—Xiju-~ 

Traptua — Fraudulent  vwrking  of  mine — Coneealtd 

frmid — A  txount. 

Wktre  a  ceUitry  company  wi^ullu  and  teoreUy  took 
tel  from  an  adjoining  pn^erty,  and  the  /act  wa*  not 
kwght  to  liglU  for  many  ytara  afterwards,  and  no 
kmi  could  be  ottn'tuleJ  to  the  adjoining  owner  in  not 
lucovtring  the  emttenee  of  lAe  tarongfal  workingt, 

Edd,  that  the  Statute  of  Limilatione  had  no  appliea- 
Inn,  and  that  the  adjoining  oumer  uku  entitled  to  recover 
from  the  torongdoeri  the  value  of  the  coal  to  torongfvily 
\itn,  and,  in  the  caee  of  a  loittding  up,  then  to  prove 
br  that  amount, 

Ttiii  was  an  appeal  by  the  Bolli  Co^  Mining  Co. 
Srom  the  Sapreme  Conrt  of  New  South  Walei.  The 
heti  are  given  in  theii  lordshipa'  judgment. 

Warrington,  Q.O.,  and  Simt  Williamt,  for  the 
ippdUanta. 

Aiquith,  Q.C.,  Swinfen  Eady,  <J,0.,  and  Vaughan 
BoivUnf,  for  the  reapondenti. 

The  jodgment  of  their  lordshipa  (Lordi  Uac- 
UGHTKB,  HoBKJB,  and  Jahbs  OF  Hhsiefobi)}  waa 
UiTered  by 

Lord  Jakbs  or  Hxbxfobo. — In  this  oaae  the 
ijipdlanta  leek  to  revene  a  jndgment  or  order  of 
he  Bupieme  Court  of  New  SonUi  Wales  dated  the 
iOth  of  September,  1897,  dismissing  an  appeal  against 
B  order  of  the  Honourable  WilUam  Owen,  Chief  Jndge 
D  Eqnit;,  dat«d  the  2Tth  of  Jul;,  1S98,  and  allowing 
k  cTDM-appeal  on  the  part  of  the  rea^ndenta  againat 
he  said  order  and  varying  it  in  oertam  particolMS. 

nie  prooeodings  in  the  courts  below  were  oom- 
■enoed  by  a  ■nmmODS  issued  hy  the  r«epondenta  in 
he  winding  np  of  the  appelUat  oompany  for  liberty 
a  pcove  for  a  sum  of  money  ol^med  as  the  valoe  ot 
KM  alleged  to  have  been  wrongfully  taken  by  the 
gpellanta  from  land  belonging  to  the  respondents. 
fiuh  claim  was,  by  an  order  dated  Uie  20th  of 
[>«o«aiber,  1890,  directed  to  be  tried  before  the 
lononrable  William  Owen,  Chief  Judge  in  Equity, 
od  it  was  aooordingly  beard  before  him  in  April, 
lay,  and  Jnne,  1896.  On  the  27th  of  July,  1896, 
he  learned  judge  delivered  judgment  in  the  case, 
nd  afterwards  ordered  that  it  be  referred  to  the 
Baster  in  equity  to  inquire  and  certify  what  was 
he  market  valne  at  the  pif  s  moatii  of  all  the  ooot 
vorked  and  gotten  by  the  appelant  oomjtany  from 
be  land  of  the  respondents,  being  a  portion  of  their 
and  known  as  Watt's  Grant,  and  that  the  respon- 


dents should  be  allowed  to  rai 
appellant  cotninny  for  snob  ■ 
sbonld  be  certified  by  the  masb 

During  the  bearings  in  tiie  oot 
defence  made  by  the  now  app( 
the  now  respondents  was  ba 
ohampertous  agreement. 

It  was  proved  that  the  respon 
of  Uarch,  189fi,  made  an  agr 
company  called  the  BellAmbi 
was  agretd  that  the  raepondei 
solid^r  of  the  Bellambi  Goal 
ceedinKS  for  the  purpose  of 
from  Qie  appellants,  and  thai 
the  respondents  paying  to  th 
93}  per  cent  of  the  amount  reo 
would  indemnify  the  respouden 
expenses  inonrred  by  the  takinj 
It  waa  also  found  that  by  an  In 
Uay,  1893,  therespondentahad 
Com  Co.  the  land  and  the  ooa 
been  entered  upon  and  taken 
that  by  their  wrongful  acts  t 
been  deprived  of  oosi  which  was 
the  respondents  to  be  the  sabje( 

The  chief  jndge  held  that  the 
of  March,  1895,  waa  champei 
but  that  its  ezist«noe  did  not 
dents  from  enforcing  their  rig! 

The  full  court  overruled  the  j 
judge  so  far  as  it  determined 
ohampertous,  but  agreed  with  h 
ohampertous  it  woud  not  prei 
from  enforcing  thi^  lights  agai 

In  his  argument  before  the  c 
oaunsel  for  the  appellants  inti 
oould  not  rely  upon  this  defex 
virtually  withdrew  it.  Their  1 
relieved  from  deliverinK  any  jut 
ject  beyond  saying  that  the 
rliffeting  from  tne  judgment  d 
by  the  full  court. 

Among  the  other  grounds  of  • 
the  oonrta  below  waa  the  plea  of 
tions.  This  plea  was  dealt  with  i 
after  he  had  din>os0d  of  the  qna 
preliminary  jnagment.  It  waa  i 
loll  conrt  bat  not  much  pressed  t 
simply  adopted  the  judgment 
thiapoiat.  It  formed,  howevai 
of  diaonasion  at  their  lordshii 
presented  by  the  learned  oounse 
a  most  elaborate  and  ingeniona 

The  material  facta  bearing  ( 
atatute  appear  in  the  findmg 
which  had  the  entire  ooncnire 
They  were  arrived  at  after  a 
lastuiK  for  eighteen  days,  dur 
and  documentary  evidence  wai 
for  the  appellants  endeavouie 
contest  these  findings,  but  tbej 
failed  to  show  that  there  was 
findings  of  facts  by  the  court 
alone  would  their  lordshipa  ( 
being  called  upon  by  argument) 
the  oorrectneaa  of  these  finding! 
opinion  that  they  are  in  every  r 

It  appeared  that  on  the  let  < 
Crown  granted  to  John  Alexand 
of  land  near  Bnlli  Dlawarra.  I 
the  said  fifty-one  acres  of  Ian 
Qrant,"  became  vested  in  H 
personal  represeotativea  are  th 
.Henry  Oabome  died  in  18&6, 
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appellants,  who  were  working  coal  in  land  adjoin- 
ing to  Watt's  Grant,  foand  that  their  workings 
were  approaching  the  boundary  between  the  two 
properties  and  so  informed  the  then  trustees  of 
Henry  Osborne's  will,  and  entered  into  negotiations 
with  them  for  the  purpose  of  obtaining  a  lease  of 
Watt's  Grant.  These  negotiations  fell  through,  but 
the  appellants  proceeding  secretly  with  their  workings 
entered  upon  Watt's  daim,  and  between  the  years 
1878  and  1880  removed  the  coal  from  under  some  four- 
teen acres  of  such  land.  The  trespass  was  distinctly 
shown  upon  the  appel)  ants'  own  working  plan.  Ic 
was  committed  im.aergronnd,  and  committed  wil- 
fully. Until  the  workings  by  the  Bellambi  Coal  Co. 
under  their  lease  of  May,  1893,  brought  to  light  the 
fact  that  a  trespass  had  been  committed  by  the  appel- 
lants, the  respondents  and  their  predecessors  were 
ignorant  of  the  appellants'  wrongful  working,  and 
ha<)  no  reason  to  suspect  that  any  had  occurred. 

Upon  these  facts  the  courts  below  have  come  to  the 
conclusion  that  no  Uichea  can  be  attributed  to  the 
rrspondents  in  not  discovering  the  existence  of  the 
wrongful  workings  by  the  a^pellckuts,  a  conclusion 
with  which  their  lordsnips  entii^y  concur. 
•  AcceptinjKi  however,  for  the  purposes  of  argu- 
ment the  midings  of  the  chi^  judge  the  learned 
counsel  for  the  appellants  contended  that  the 
Statute  of  Limitations  was  an  answer  to  the 
respondents'  daim.  Their  argument  was  to  this 
effect :  Granted,  they  said,  that  the  trespass  was  in- 
tentional— as,  indeed,  most  trespasses  were — that 
circumstance  of  itself  was  no  answer  to  the  plea  of  the 
statute.  To  use  the  language  of  Alderson,  B.,  in 
Banter  v.  Gibbons,  5  W.  B.  91,  1  H.  &  N.  459, 
at  p.  465,  there  was  "no  distinction  between  tres- 
pascies  underground  and  upon  the  surface."  It 
oonstantl^r  happened,  as  one  of  the  learned  judges 
observed  in  the  case  of  the  Imperial  Otu  Light  and 
Coke  Co.  V.  Lmdon  Gaa  Light  Co.,  2  W.  B.  527,  10 
£^ch.  39,  at  p.  42.  that  the  owner  of  a  coal  mine  takes 
coal  from  an  adjoining  mine  and  by  frand  prevents  its 
bemg  found  out  for  more  than  six  yean.  '*  Yet  that," 
adds  the  leamedjudse, ''  is  no  answer  to  the  Statute  of 
Limitations."  Clearly  it  was  no  defence  at  law.  Why, 
then,  should  it  be  a  defence  when  the  daim  is  put  for- 
ward in  a  court  of  equity.  The  foundation  of  the  daim 
must  be  the  same  wherever  the  injured  party  may 
seek  redress.  At  law  he*  sues  for  damages  in  an 
action  of  trespass.  If  he  comes  into  a  court  of 
equity  still  it  is  in  respect  of  the  trespass  that  he 
daims  compensation.  There  being,  therefore,  a 
oononrrent  iuzisdiotion  at  law  and  in  equity  in 
respect  of  the  very  same  wrong  and  the  very  same 
cause  of  action,  the  statute  is  as  binding  in  equity  as 
it  is  at  law,  in  accordance  with  the  views  expressed  by 
the  House  of  Lords  in  the  well-known  case  of  Knox 
y.  Gye,  L.  B.  5  H.  L.  656,  at  p.  674.  If,  indeed,  the 
respondents  had  been  able  to  make  out  a  case  of  what 
PaUas,  C.B.,  terms  ''active  or  aggressive  conceal- 
ment '^—Barber  v.  Houston,  14  L.  B.  If.  273,  33  W.  B. 
Dig.  125 — ^that  might  have  been  a  different  matter. 
Possibly  relief  might  then  have  been  had  in  accordance 
wiUi  theprindples  to  be  deduced  from  the  case  of 
Oibbs  v.  Guild,  30  W.  B.  591, 9  Q.  B.  D.  59,  and  similar 
cases.  But  nothing  of  the  kind  was  suggested  here. 
The  appellants  have  taken  the  respondents'  coal.  Be 
it  so.  They  have  done  nothing  more.  That  is  the 
beginning  and  the  end  of  their  offending.  It  cannot 
be  said -that  they  have  done  anything  aotivdy  to  pre- 
yent  the  respondents  or  their  predecessors  in  title 
finding  out  what  they  did. 

Such  was  the  contention  of  the  appdlants'  oounsd, 
bat  their  lordships  are  unable  to  accede  to  it.  It 
seems  to  ignore  the  nature  and  character  of  the  act 
of  whidi  we  respondents  complain  and  to  disr^gacd 


the  prindples  on  which  courts  of  equity  proceed  ai 
dealing  with  fraud. 

It  ml  not  be  out  of  plaoe  to  cite  a  PMBoge  bo* 
the  judgment  of  Lora  Hatherley  in  Livin^otie  v. 
Bawyards    Goal  Co.,  28    W.   B.   357,  5  Anp.  Cis. 
25,    at   p.  34,  before  the  House  of   Lords.    Ths 
House  was  there  dealing  only  with  the  messnre  sf 
damage  in  a  case  of  underground  trespass.    Bat  it 
pointing  out  the  distinction  between  a  case  of  frtal 
and  a  case  of   inadvertence   Lord    Hatherley  vam 
very  plain  language,  and  his  remarks  may  be  imi- 
fnl  in  dearing  the  ground.     "  Tha«  is  no  doubt,* 
said  his  lordship,  "  that  if  a  man  furtively  and  in  tal 
faith  robs  his  neighbour  of  property,  and  beosase  ft 
is    underground    is   probabiy   not   for    some   tint 
detected,  the  court  of  equi^  in  this  ooontry  vft 
struggle,   or,   I  should  rather  say,   will   assert  ils 
authority  to  punish  fraud  by  fixing  the  pefson  wiSk 
the  value  of  the  whole  of  th«*  property  which  he  bis 
so  f  urtivdy  taken,  and  making  him  no  aUowanse  m 
respect  of  what  he  hits  so  done  as  would  httve  best 
justly  made  to  him  if  the  parties  had  b««ii  wuikiB|.| 
by  agreement,  or  if  as  in  the  present  case  tiiey  bal ' 
been,  the  one  working  and  the  other  permitting  tbs ' 
working,  through  a  mistake.  The  courts  hayealf«ad^' 
made  a  wide  distinction  between  that  which  is  dMJ 
by  the  common  error  of  b^th  i^arties  and  that  wbiek 
is  done  by  fraud." 

In  the  present  case  the  coal  was  taken  farttvely*! 
No  one  can  deny  that  it  is  a  fraad  to  rob  fmr 
neighbour  furtively  of  his  property  or  that  a  « 
equity  ought  to  give  redress  for  such  a  wrong, 
court,"  as  Lord  Hardwicke,  presiding  in  a  oooit 
eqnity,  observed  in  Chesterfield  v.  Jaiuen,  2  Yak 
125,  '*  has  an  undoubted  jurisdiction  to  relieve 
every  spedes  of  fraud."  Where  the  remedy  ii 
on  tiie  ground  of  tend.  Lord  Westbory  potal 
in  Rdfe  v.  Gregory,  13  W.  B.  355,  4  De  G.  J.  ft 
576,  at  p.  579,  that  "  it  is  governed  by  this  impord 
prindple,  that  the  right  of  the  party  defraaded 
not  affected  by  lapse  of  time,  or  generally  ipsi' 
iog  by  anything  done  or  omitted  to  be  dooe, 
long  as  he  remams  without  any  ftmlt  of  hii  owa  ii 
ignorance  of  the  fraud  which  has  been  committed.]' 

The  Statute  of  Limitations  has  really  no 
tion  to  a  case  such  as  this.    Courts  of  equity  are 
within  the  words  of  the  statute,  which  only  wpf^\ 
certain  legal  remedies,  though  they  are,  as  it  basT 
said,  within  its  spirit  and  meaning.  The  way  in 
the  statute  came  to  be  applied  in  jprooeedings  of 
is  explained  by  Lord  Camden  in  his  judgment  in  Si 

Clay,  3  Bro.  Ch.  Cas.  639a,  which 


from  his  lordship's  own  notes.    A  court  of  equitj, 
says,  "  which  is  never  active  in  rdi^  against  • 
or  public  convenience,"  always  refused  its  aid  to 
demands.  As,  however,  it  had  no  legislattv^ 
it  could  not  define  exactly  the  time  of  bar.    It 
governed  by  circumstances.    But  as  often  as 
ment  prescribed  a  Umit  to  proceedings  at  lai 
Court  of  Chancery  adopted  tiiat  rule  and  sppfisd 
to  similar  cases  in  equity.    "  For,"  he  adds, ' 
the  Legislature  had  fixed  the  time  at  law  it 
have  boen  preposterous  for  equity,  which  by  its 
proper  authority  always  maintained  a  limitatiaiw* 
countenance  laches  beyond  the  period  that  lav' 
been   confined   to   by   Parliament."      Kow,  it 
always  been  a  prindple  of  equity  that  no  ki, 
of  time  is  a  bar  to  relief  in  the  caae  of  fraud  is' 
absence  of  laches  on  the  part  of  the  penon 
There  is  therefore  no  room  for  the  application  of 
statute  in  the  case  of  concealed  frand  so  kngssi 
purty  defrauded  remains  in  ignorance  wiCiioat 
fault  of  his  own. 

The  contention  on  bduilf  of  the  appellnnts  tbat^ 
statute  is  a  bar  unletti  the  wrongdoer  i 
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iiTe  taken  active  measures  in  order  to  preyent 
letection  is  opposed  to  common  sense  as  Tml  as  to 
jm  principles  of  equity.  Two  men  acting  inde- 
Nodently  steal  a  neighboar*s  coal.  One  is  so  clnmsy 
R  fail  operations  or  so  incautious  that  he  has  to  do 
omethmg  more  in  order  to  conceal  his  fraud.  The 
ithflr  chuoses  his  opportunity  so  wisely  and  acts 
0  warily  that  he  can  safely  calculate  on  not  being 
oond  out  for  many  a  long  day.  Why  is  the  one  to 
n  icot  free  at  the  end  of  a  limited  period  rather  than 
m  other  P  It  would  be  something  of  a  mookerfr  for 
oortB  of  equity  to  denounce  fraud  as  *'  a  secret  thmg  " 
lii  to  profess  to  punish  it  sooner  or  later  and  then 
•  hdd  out  a  reward  for  the  cunning  that  makes 
biection  difficult  or  remote. 

There  is  very  little  direct  authority  on  the  particular 
not  which  was  urged  with  so  muon  ingenuity  at  the 
tt.  Indeed,  the  case  of  the  EccUeiasUcal  Commis- 
mersfor  England  ▼.  The  North^Eaatem  Bailvoay  Co.,  4 
h.D.  845, 25  W.  B.  Dig.  158,  before  Malms,  Y.C.,  was 
M.  as  the  only  reported  case  in  which  the  account  was 
ferried  back  beyond  the  period  prescribed  as  a  bar 
f  the  statute  of  Limitations.  And  their  lordships 
n  compelled  to  say  that  they  are  unable  to  rely  on 
b  decision  in  that  case.  It  is  very  difficult  to  follow 
^  reasoning  of  the  learned  Yice-Ohancellor.  His 
onour  said  distixicUy  *'  there  was  no  improper  inten- 
OD."  He  held  that  what  was  done  '*wa8  done 
|kr  a  mistake."  Yet  the  defendants  were  visited 
ith  all  the  pains  and  penalties  of  fraud.  The 
Mnmt  was  carried  back  biByond  the  six  years ;  the 
iMiare  of  damages  was  in  accordance  with  the 
mrest  rule  ever  applied,  ^he  ground  of  the  decision 
jams  to  have  been  that  although  there  was  no  moral 
ind— no  fraud  in  fact — yet  *'  for  the  purposes  of 
b  statute  the  breaking  of  bounds  into  a  neighbour's 
ilfianr  must  be  considered  a  fraudulent  act."  There 
no  foundation  for  that  proposition.  Underground 
jMpass  may  be  committea  in  good  faith  without  any 
lister  intention  or  it  may  be  committed  under 
RHiaiitanoes  which  would  render  the  wrongdoer 
dklti  to  a  prosecution  for  felony.  Every  case  must 
ipend  upon  its  own  circumstances.  There  is  nothing 
iiKmoiple  or  in  authority  or  in  the  exigencies  of  public 
lucy  to  require  that  the  same  measure  of  justice 
Mbjostioe  should  be  meted  out  to  all  transgressors 
pfe,  Ignorant  or  wilful,  innocent  or  fraudulent. 
Is  au,^  or  almost  all,  the  other  cases  cited  at  the 
|V  the  court  held  that  fraud  was  not  established, 
bt  Sir  John  Bomilly  in  Dean  v.  Thwaite^  21  Beav. 
%  and  Pry,  J.,  in  TrtjUer  v.  Madean,  28  W.  B.  244, 
t  Gh.  B.  574,  expressed  their  opinion  that  fraud 
Dold  or  might  be  an  answer  to  the  plea  of  the 
Itate.  In  Dean  v.  Thivaite,  where  the  learned 
|ttter  of  the  Bolls  held  that  the  evidence  of  fraud 
If  not  conclusive,  his  honour  made  these  observa- 
M:  "The  case  of  fraud  alleged,  and  the  only 
pod  that  I  think  would  justify  the  court  in  coming 
»  a  conclusion  that  the  coal  gotten  before  that 
piod" — ^that  is,  before  the  period  of  limitation — 
0Qgbt  to  be  accounted  for,  is  that  the  defendant 

S  intentionally  taken  the  plaintiffo'  coal  and 
concealed  we  fact,  and  during  the  process 
id  taken  steps  to  prevent  the  plaintiffs  dis- 
iming  it."  If  those  observations  are  to  be 
pMtroed  to  mean  that  in  his  honour's  opinion 
ittething  more  was  required  beyond  taking  the  coal 
Itirely,  their  lordships  are  unable  to  agree  in  them. 
■t  they  think  that  is  not  the  fair  meaning  of  the 
ptage  cited,  which  must  be  understood  as  applied  to 
II  sUeg^  facts  of  the  case  on  which  his  honour  was 
MI  commenting.  In  Trotter  v.  Maclean  Fry,  J., 
■uurks  that  the  period  of  limitation  imposed  uy  the 
HfaitiB  of  James  ought  to  apply  to  proceedings  in  the 
Inoery    Division   in  respect  of  a  trespass  unless 


there  was  some  equitable  ground  for  repelling  the 
apfdication  of  the  statute.  ''Such  an  eqmtable 
ground,**  he  adds,  **  has  in  many  cases  been  found  in 
mud.  When  fraud  or  any  other  equitable  circum- 
stance exists  undoubtedly  the  statute  will  not  apply." 
It  may  be  observed  that  in  Trotter  v.  Maclean  no 
fraud  WM  suggested  beyond  the  fraud  that  lies  in  the 
secrecy  of  wilful  trespass  underground,  and  that  the 
plaintiffs  failed  to  prove  in  that  case  that  the  trespass 
was  wilful. 

Their  lordships  are  therefore  of  opinion  that  the 
Statute  of  Limitations  cannot  be  set  up  as  a  bar^  in 
ike  present  case,  and  they  think  that  this  conclusion 
is  not  opposed  to  any  authority. 

A  coruparatively  minor  question  remains  to  be 
be  noticed.  By  the  order  of  27th  of  July,  1896,  the 
chief  jndj^e  directed  the  master  in  equity  to  inquire 
and  cercify  what  was  the  market  value  of  the  coal 
which  haa  been  wrongly  worked  and  gotten  by  the 
appellants  under  Watt's  Grant,  and  then  proceeded  to 
oroer:  "In  making  such  inquiry  the  master  is  to 
take  into  consideration  that  the  court  has  decided 
that  there  is  not  sufficient  evidence  to  satisfy  the 
court  that  the  pillars  were  extracted  or  that  the  bords 
were  worked  otherwise  than  in  the  usual  and  proper 
mode  of  working." 

By  the  order  of  the  full  court  of  the  10th  of> 
September,  1897,  this  direction  was  negatived,  the 
court  ordering  ''that  the  master  in  equity  should 
determine  the  quantum  and  value  of  the  coal  extracted 
from  the  said  umd  freed  and  unembarrassed  by  any 
direction  in  the  said  order  (of  the  27th  of  July,  1896) 
contained  as  to  extraction  of  pillars  or  proper  working 
of  bords."  But  in  the  judgment  delivered  by  the  full 
court  the  following  dictum  occurs : 

*'  It  appears  that  his  honour  by  his  ord^  directed 
the  master  in  making  the  inqniry  to  take  into  con- 
sideration that  his  honour  had  decided  thac  there  was 
not  sufficient  evidence  to  satisfy  his  honour  that  the 
pillars  were  extracted  or  that  the  bords  were  worked 
otherwise  than  in  the  usual  and  proper  mode 
of  working.  This  objection  is  complained  of 
and  objected  to  on  tiie  part  of  Messrs.  Osborne. 
It  was  pointed  out  that  the  usual  mode  of  working 
would  oe  to  remove  the  pQlars  as  soon  as  the  bords 
were  worked  out,  and  that  if  they  were  not  in  fact  re- 
moved it  lay  won  the  Bulli  Co.  to  satisfy  the  court  as 
to  the  fact.  We  think  that  this  must  be  so,  and  that 
once  it  has  been  proved  that  the  coal  has  been  worked 
from  under  the  fifteen  acres  it  should  be  presumed 
until  the  contrary  be  shown  that  the  pillars  wera 
worked  ont  and  the  roo&  idlowed  to  fall  in." 

Their  lordships  do  not  agree  with  the  direction 

g'ven  by  the  chief  judge  or  with  the  dictum  of  the 
11  court  on  the  subject.  No  presumption  of  any 
kind  as  to  the  pillars  having  been  either  left  or  worked, 
or  the  reverse,  should  be  made.  The  master  in  equity 
in  taking  the  account  must  be  guided  alone  by  the 
evidence  before  him.  ffis  task  may  be  a  difficult 
one  —  but  still  he  must  arrive  at  the  quantum 
of  coal  taken  as  best  he  can.  The  evidence  given 
by  the  litigants  appearing  before  him  must  be 
his  guide,  and  no  presumptions  such  as  have 
been  refemd  to  should  affect  his  decision*  Their 
lordships  express  no  opinion  as  to  the  effect  the 
master  shoula  give  to  any  evidence — or  the  inferences 
he  should  draw  from  it — they  only  determine  that 
presumption  should  not  exist  without  being  founded 
on  evidence. 

Their  lordships  will  therefore  humbly  advise  Her 
Majesty  that  the  appeal  be  dismissed,  and  that  the 
judgment  of  the  court  below  be  affirmed.    The  appel- 
lants will  pay  the  costs. 
SoUdtorsfor  appellants,  G,  F.  Hudson,  Matthewst  &  Co^ 
SoUdtors  for  respondents,  Lig?U  A  OolhraUK 


648 

THE  WEEKLY  REPORTER. 

(J11I71.1M.]      VoLZLm 

CoTTBT  OF  Appeal. 

CooTE  V.  Ford. 

Ck)IJBT  OF  AfRAL 

Qtwtt  Of  flypeal. 

From  Chan.  Div.   \ 
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COOTB  V.  FOBD.  (a.) 

Pructice  —  Payment  into  court — Denied  0/  liahiliiy — 
Accepkoice  by  plaintiff — Counterdaim^Admiseion — 
B.  8.  a,  ord.  22,  rr.  1,  6.  7. 

The  object  of  payment  into  courts  where  all  liaJnlity  i$ 
deniedy  is  to  enable  a  defendant  to  deny  a  plaintiff*s 
right  to  eue,  yet  to  offer  a  sum  as  the  price  of  peace  and 
for  the  prevention  of  further  litigation.  Such  an  offer  is 
not  an  admission  of  the  plaiutiff^s  title^  and  cannot  he 
converted  into  such  by  the  plaintiff  accepting  the  sum 
paid  in. 

Decision  of  Stirling,  J.  (ante,  p,  489),  affirmed* 

Plaintiff's  appeal  from  Stirling,  J.  (reported  ante^  p. 
489). 

The  action  was  brought  by  the  plaintiff  against  nine 
defendants  for  trespass  in  parsuit  of  game  and  rabbits 
on  the  manor  of  Martin.  Damage  luid  an  injuno- 
tion  were  claimed. 

The  defendants  in  their  defence  alleged  that  as 
copyholders  of  the  manor  they  were  entitled  to  kill 
and  take  rAbbtts  both  by  themselTes  or  their  servants, 
and  their  tenants.  Furthermore,  the  copyholders  and 
their  tenants  had  exerdsed  and  enjoyed  the  right  and 
prinlege  from  time  immemorial.  ^  ^ 

By  paragraph  7  of  the  defence  it  was  pleaded  that, 
"denying  liability,  e«oh  of  the  defendants  brings 
into  court  the  sum  of  Is.  and  says  that  the  same  is 
sufficient  to  satisfy  his  liability  to  the  plaintiff  (if  any) 
in  respect  of  the  matters  complained  of." 

The  98.  paid  into  court  was  taken  out  by  the  plain- 
tiff, who  gave  notice,  dated  the  22nd  of  February, 
1889,  that  he  accepted  the  sum  paid  in,  in  satisfaction 
*'  of  the  claim  in  respect  of  which  it  is  paid  in." 

Two  of  the  defendants,  tenants  of  copyholders,  by 
counterclaim  asked  for  a  declaration  that  they  had 
the  lights  and  priyileges  which  they  claimed,  and  for 
an  injunction. 

An  application  by  the  plaintiff  was  made  in  chambers 
to  strike  ont  the  last*mentioned  part  of  the  counter- 
daini  on  tiie  ground  that  "  they  raise  again  upon  tiie 
counterclaim  matters  already  disposed  of  upon  the 
oUum." 

The  application  was  refused,  and  the  decisioa  was 
affirmed  b^  Stirling,  J.,  on  motion. 

The  plaintiff  appealed. 

,Buicher^  Q.C.f  and  Terrell,  for  the  appellant. 

Duke^  Q,G,f  and  Kerly,  for  the  respondents,  were 
not  called  upon. 

LnrDLEY,  M.B.— This  is  an  application  by  the 
plaintiff  to  strike  out  a  portion  of  tlie  defenoants* 
counterclaim,  and  it  arises  m  this  way.  The  plaintiff  is 
the  lord  of  the  manor,  and  he  brought  an  action  with 
a  double  aspect  against  the  defendants  for  taking 
rabbits.  He  has  brought  an  action  for  trespass  and 
damages,  and  he  has  claimed  in  the  same  action  an 
injunction  to  restrain  the  defendants  from  taking 
game.  The  defendants  have  put  in  a  defence,  and 
the^  deny  the  plaintiffs  nghti  and  set  up  a  custom 
entitling  them  to  take  rabbits ;  and  in  paragraph  7 
of  their  defence  they  wy  this :  "  Denying  lubuity, 
each  of  the  defendants  brings  into  court  the  sum  of 
Is.,  and  says  that  the  sum  is  sufficient  to  satisfy  his 
liability  to  the  plaintiff  (if  any)  in  respect  of  the 

(a.)  Beported  by  W.  ShaUi0BO88  Qoddabd,  Esq., 
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matters  complained  of."  Then  they  go  onto  sUte 
counterdaim.  They  repeat  by  reference  their  ' 
custom  entitling  them  to  take  rabbits ;  thej  aik  for 
declaration  that  they  are  entitled  to  tske  rsbbiti, 
for  an  injunotion  to  restrain  the  plaintiff  from 
fering.  That  being  the  case,  the  plaintiff  tdn  oat 
98.  in  satisfaction.  He  has  given  a  proper  ooImb 
proper  time,  and  the  plaintiff  aoo-pts  the  di.  peid 
court  in  satisfaction  of  the  daim  in  respect  of  whieh 
paid  in.  Now,  the  plaintiff  having  done  tint, 
to  stop  this  counterclaim  and  prevent  the  ' 
from  setting  up  the  custom  which  they  sllege, 
they  must  be  treated  as  havinc  estopped  ' 
by  the  admission  they  made  by  paying  the 
into  court,  and  by  the  plaintiff  takii^  it  out  in  1 
tion,  from  spying  that  he  has  no  right  to  tabit  osfe 
satisfaction.  T^tt  would  appear  to  me  to  he  the ' 
eff*'ct  of  what  has  been  done. 

Now,  the  money  is  paid  into  court  under  the 
rules  of  1883.     The  question  in  controveny  tmi 
the  true  effect  of  ord.  22,  rr.   1   and  6.    Oid. 
r.  1,  enables  a  defendant  to  pay  mooey  into 
in  one  of  two  ways.      It  is  confined  ti  aotioBi 
recover  debt  or  damages ;  it  has  nothing  to  do 
ordinary  injunctions.    I  do  not  say  it  has  nothiBg 
do  with  this  action  because  this  action  ii  sa  ir 
for  damages  as  wdl  as  for  an  injunction.    So^^J 
is  an  action  for  damages  it  is  quite  witiiin  ar  ' 
rights  to  pay  the  money  into  court.  He  pays  iti&ki 
of  two  ways  under  this  rule.    He  can  pay  it  in  ^  " 
of  satisfaction.     If  he  does  that,  it  shall  be 
admit  the  daim  or  cause  of  action  in  respect  of 
the  payment  is  made.     That  is  what  he  hai 
done.      He  has  paid  it  in  under  the  next  put  oft 
the   rule,   whidi  says  instead  of  paying  it  ' 
that  way,  he  may  with  the  defence  denying 
pay  money  into  court ;  not  a  word  about  it  ben^l 
that  case,  in  satisfaction  which  shall  be  tikes' 
admit  the  daim  or  cause  of  action.    It  does  not 
that  at  all.    It  is  obvious  why ;  it  is  uttedy  ii 
sistent  to  say  a  man  ioaj  deny  liafaili^  end 
money  into  court,  and  admit  it  at  the  same  tine.  ^ 
if  he  doee  that— if  a  defendant  with  a  ddtfoue  < 
ing  liability  pays  moneys  into  court,  then  it  is 
to  rule  6.    Bule  6  says:  ''When  the  liabiUtyof^ 
defendant  in  respect  of  the  daim  or  caose  d 
in  satisfaction  of  which  the  payment  into  pootj 
been  made  is  denied  in  the  defence,  the  ' 
rules  shidl  apply:  (1)  The  plaintiff  may 
satisfaction  of  the  daim  or  cause  of  aotian  la 
of  whidi  the  payment  into  court  has  been  niid^^ 
sum  so  paid  in,  in  which  case  he  shall  be 
to  have  the  money  paid  out  to  him 
provided"  (that  refers  to  rule  7)  "noti 
the  defendant's  denial  of  liabihty,  whetenpoa 
further  proceedings  in  respect  of  such  okim  or  < 
of  action,  except  as  to  ooets,  shal}  be  stayed." 
does  that  mean  ?    Does  that  m^an  that  the 
can  by  taking  the  money  out  of  court  treat  a 
liahiliiy  as  an  admission  of  the  liability  ?  Gen  he  i 
the  defendant  to  admit  that  which  he  has 
denied?  That  appears  to  me  to  be  nonsense.  It 
what  it  says.  It  says,  if  you  like  to  take  themoneyl 
in  satisfaction,  all  proceedings  in  the  actioo,  so  iirH 
relates  to  the  matter  in  respect  of  whieh  the  mer 
paid  in,  are  at  an  end.    Tou  are  not  to  fight  it 
you  like  to  take  it  in  satisfaction  of  all  diiM 
then  the  action  is  storaed.    One  sees  the 
that  from  the  plaintiirs    point   of  riew  SM 
defendant's  point   of  view.      The  detodsat 
**I  am  not  going  to  admit  your  xigh^  hoi 
not  worth  fighting  so  far  as  the  damages Hti 
oemed,  and  I  shall  pay  Is.  into  court  and  get  nd  < 
sofar."    Hecannotgetridof  itaofaraiths' 

tion  is  concerned. 
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Whether  the  plaintiff  can  in  this  aotion,  as  Stirling, 
ht  thinks  he  can,  go  on  with  a  view  to  an  injonotion 
nay  he  possibly  a  question.  I  should  think  he 
loud,  befUkuae  you  cannot  properly  pay  into  oourt  as 
^defence  to  an  injunction.  You  can  only  treat  a 
pp^ment  into  oourt  as  in  respect  of  that  in  which  it 
Ml  he  properly  paid  in — ^the  claim  for  damages. 

Supposing  the  j^laintiff  cannot  be  wrong,  which  is 
lOt  my  view,  and  is  not  Stirling,  J.'s,  view  so  fu:  as 
Hie  injunction  is  concerned,  what  right  has  the 
pUntiff  to  ask  us  to  strike  out  the  counterclaim  and 
■erent  the  defendant  in  his  oounterolaim  setting  up 
is  custom  on  which  he  relies  P  It  appears  to  me  u 
is  oourt  were  to  accede  to  the  plaintifirs  contention  it 
ioold  enable  the  plaintiff  to  put  the  defendant  in  a 
^tion  which  the  defendant  carefully  avoided  being 
nt  in.  That  is  to  say,  it  is  the  plaintiff  forcing  upon  the 
nfendant  an  admission  contrary  to  the  protest  of  the 
hfendant,  who  denies  the  whole  thmg.  I  think 
kirling,  J.'s,  view  is  quite  right,  and  I  do  not  think 
kit  the  cases  referred  to  have  really  any  bearing 
9on  the  prese&t  controversy. 

I  cannot  help  tlunkinff,  so  far  as  the  working  out  of 
ftsse  rules  is  concerned,  the  view  taken  by  Ootton, 
U.,  m  Berdan  v.  Greenwood,  26  W.  B.  902,  3  Bx.  D. 
jKl,  IB  right.  That  is  to  say,  if  the  plaintiff  goes  on 
itth  this  action  for  an  injunction,  or  if  the  defendant 

r'  is  on — ^if  either  goes  on — and  the  plaintiff  succeeds 
establiahinff  his  right,  there  is  no  reason  that  I  can 
ponoeive  of  why  he  would  not  ^t  the  costs  of  that 
Mitroverey.  Neither  can  I  conceive  why  the  defendant 
^onld  not,  if  he  is  right — that  being  the  real  question 
r^et  up  the  custom  of  this  manor ;  and  to  say  that 
0M  custom  of  this  manor  cannot  be  investigated  either 
Wm  or  hereafter  because  the  plaintiff  has  taken  this 
iMoey  in  satisfaclion  of  the  damages  is  illogical  and 
■seasonable,  and  altogether  wrong. 

fiiQBT,  li.  J. — I  agree  with  all  that  the  Master  of 
ke  Bolls  has  said,  and  I  shall  add  only  afew  observa- 
ioDS  of  my  own.  First  of  all  I  say  that  OTd.  22,  r.  1, 
I  cnnfhifld  to  the  case  of  an  action  brought  to  recover 
iimages.  It  does  not  mean  that  where  an  action  is 
btmnt  to  establish  a  right,  the  consequences  involved 
kruB  1  shall  be  that  that  right  shall  be  established 
hgr  the  payment  into  oourt  of  money  accompanied  by 
Ldenifll  of  liability.  It  would  be  very  strange  to  me 
i  it  were  so.  I  have  no  doubt  that  the  money  paid  in 
ksre  witJi  a  denial  of  liability  was  paid  in  respect  of 
lie  action  so  far  as  it  is  an  action  for  damages.  That 
ksing  so»  I  see  really  no  difficulty  on  the  construction 
pi  the  nUes  as  tiiey  stand.  We  were  invited  to  con- 
lUer  sevecal  cases ;  but  they  are  all  distinguished 
bom  the  present  by  the  fact  that  down  to  the  latest 
ttOB  before  issuing  the  rules  there  was  no  such  thinff 
^  payment  of  money  into  oourt  which  is  now  rendered 
)tgtX  along  with  a  denial  of  liability.  If  you  paid  the 
iMney  into  court,  it  must  be  taken  in  satisfaction. 
then  the  Judicature  Act  permitted  of  several  incon- 
jhtent  defences.  The  difficulty  was  first  of  all  how 
Iftieconoile  them.  What  tiiey  said  in  fact  was,  this 
k  money  paid  in  satisfaction.  Another  defence  was 
Inial  of  the  right. 

All  the  cases  dted,  so  far  as  I  can  see,  are 
Asolutely  and  entirely  right,  and  not  in  the  least 
Imnsiatent  with  the  new  state  of  things  that  has 
^snnitted  payment  into  oourt  otherwise  than  in 
fctfsfscition  slong  with  denial  of  liability.  It  is 
wntrary  to  the  mole  purport  of  the  rule  to  suppose 
IkataoLum  of  right  is  settled  because  damages  in 
nupeet  of  a  past  iSleged  infringement  are  settled  by 
payment  of  the  money  and  taking  it  out.  I  can  see 
so  reason,  as  far  as  I  am  concerned,  why  the  plaintiff 
(boold  not  go  on  with  his  claim  for  right,  and  I  can 
lee  no  leoson  wiiy  the  defendant  should  not  go  on 
nithluB  oounterolaim. 


The  result  is,  I  consider  Stirling,  J.,  to  have  been 
right  throuj^hout,  and  as  regards  this  appeal  it  is 
dismissed  with  costs. 

Appeal  diemieeed. 

Solicitors,  Bowdiffea,  Bawle,  &  Co.,  for  FuUon  <k 
Fye^SmUhf  Salisbury ;  Home  A  BirkeU. 


I.  J.)) 


May  16. 


From  Q.  B.  Div. 
(Lindley,  M.B.,  and  Bigby,  L. 

Wyatt  v.  Palmes,  (a.) 

Practice— Striking  out  staUment  of  claim— Action  to 
set  aeide  judgment  by  default  on  ground  of  fraud— 
B.  8.  C,  1883,  ord.  27,  r.  16— Payment  into  court- 
Action  for  malidoue  presentation  of  bankruptcy 
petition — Allegation  of  special  damage. 

Notwithetanding  the  prouieione  of  ord.  27,  r.  15,  which 
provides  a  short  method  of  setting  aside  a  judgment  by 
default,  an  action  to  set  aside  such  a  judgment  on  the 
ground  of  fraud  is  still,  subject  to  the  discretion  of  the 
court  as  to  costs,  maintainable  without  leave.  The  court 
will  not,  therefore,  strike  out  as  frivolous  the  statement 
of  claim  in  an  acJtion  for  thai  purpose,  though  it  may 
order  the  plaintiff  to  pay  into  court  tJie  amount  of  the 
judgment  impeached.  Nor  will  the  court  strike  oui  as 
frivolous  a  statement  of  claim  in  an  action  for  damages 
in  respect  of  bankruptcy  proceedings  maliciously  taken, 
on  the  ground  that  it  does  not  contain  an  allegation  that 
the  plaintiff  has  sustained  special  damage. 

Appeal  from  Kennedy,  J.,  at  chambers. 

The  plaintiff  in  the  above  action,  on  the^  14th  of 
December,  1895,  signed  an  agreement  in  writing  by 
which  he  agreed  the  costs  due  by  him  to  the  defendant, 
a  solicitor,  for  professional  services,  at  £650,  and 
executed  an  instrument  of  charge  upon  certain  shares 
to  secure  that  sum  and  interest. 

In  May,  1897,  the  solicitor  delivered  to  the  plaintiff 
two  further  bills  of  costs,  amounting  respectively  to 
£275  38.  9d.  and  £201  lis.  5d.  for  services  alleged 
to  have  been  rendered  after  the  date  of  the  agreement. 
In  June,  1897,  the  solicitor  commenced  an  action 
against  the  present  plaintiff  claiming  payment  fwith 
certain  small  deductions)  of  those  two  further  bills. 
The  present  plaintiff  allowed  judgment  in  that  action 
to  go  by  default,  and  on  the  12th  of  July,  1897, 
judgment  was  entered  for  the  solicitor  accordingly 
for  £221  Is.  8d.  and  costs. 

On  the  11th  of  November,  1897,  the  solicitor  pre- 
sented a  banloruptcy  petition  against  the  present 
plaintiff,  alleginff  mat  the  plaintiff  was  indebted  to  him 
in  the  sum  of  £844  7s.  6d.  for  moneys  due  under  the 
said  agreement  and  the  said  judgment,  and  also 
alleging  that  the  plaintiff  had,  with  intent  to  defeat 
and  delay  his  creditors,  departed  out  of  England  on  or 
about  the  31st  of  July,  1897,  and  remaiued  out  of 
England  till  November. 

On  the  24th  of  March,  1898,  the  petition 
was  dismissed,  and  the  petitioner  was  ordered  to  pay 
the  plaintiff's  costs. 

In  March,  1898,  the  plaintiff  commenced  pro- 
Cf  ediuffs  against  the  defendant  to  have  the  agreement 
set  aftme,  and  to  have  the  defendant's  costs  and 
charges  taxed.  In  July,  1898,  an  order  was  made 
setting  aside  the  agreement  and  directing  the  defen- 
dant to  deliver  bills  of  the  costs  covered  by  the  agree- 
ment. When  the  taxation  took  place  and  an  account 
was  tfiken  between  the  plaintiff  and  the  defendant  it 
was  found  that  there  was  due  to  the  plaintiff  a  balance 
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which  (indndiDg  the  plaiDtLGTs  oosto  of  the  taxation 
payable  by  the  defendant)  amounted  to  £75  58.  Id. 
This  the  defendant  was  ordered  to  pay  to  the  plainiiff. 

In  February,  1899,  the  plaintiff  oommenced  the 
pre6«*nt  action  against  the  opfendant  in  the  Queen's 
Bench  Division  claiming  damages  for  the  bank- 
ruptcy petition,  which  he  alleged  to  have  been 
presented  falsely,  maliciously  and  without  reasonable 
and  probable  cause;  that  the  judgpoient  of  July, 
1897,  which  he  alleged  to  have  been  fraudulently 
obtained,  should  be  set  aside;  and  that  the  bills 
of  costs  for  £275  ds.  9d.  and  £201  lis.  5d.  should 
be  ordered  to  be  taxed.  The  defendant  applied 
that  so  much  of  the  statement  of  claim  as  claimed 
damasee  for  the  malicious  presentation  of  the  petition 
^ould  be  struck  out  on  the  ground  that  without  an 
averment  of  special  damage  it  disclosed  no  reasonable 
cause  of  action;  and  that  the  remainder  of  the  statement 
of  claim  should  be  struck  out  unless  the  money  secured 
by  the  judgment  was  paid  into  court  or  secured.  On 
the  11th  of  April,  1899,  the  ma8t<>r  refused  this 
application,  and,  on  the  1st  of  May,  Kennedy,  J.,  at 
chambers,  dismissed  an  appeal  against  the  master *8 
order,  but  g^ve  leave  to  appeal.  The  defendant 
appealed  accordingly. 

J  t  was  stated  that  both  the  master  aad  the  learned 
judge  expressed  themselves  inclined  to  stop  the 
plaintiff's  action,  but  considered  that  they  were 
bound  by  the  case  of  Dole  v.  Langford,  [1898]  2 
Q.  B.  36,  46  W.  B.  Dig.  133,  to  decide  otherwise. 

Joseph  Walton,  Q.G*,  and  Moniagtie  Lush,  for  the 
appeal. — An  action  to  set  aside  a  jud^ent  by  default 
wiU  not  lie.  The  proper  procedure  is  under  ord.  27, 
r.  15.  The  old  practice,  which  required  an  affidavit 
of  merits,  was  not  altered  by  that  rule.  Leave  to 
commence  such  an  action  is  necessary:  Flower 
▼.  Lht/d,  25  W.  B.  793,  at  p.  794, 6  Gh.  D.  297,  at  p.  300. 
The  claim  for  damages  for  malicious  bankruptcy  pro- 
ceedmgs  is  frivolous,  because  to  support  such  au 
action  in  respect  of  civil  proceedings,  special  damage 
must  be  proved :  CoUerell  v.  Jonest  11  C.  B.  713. 

Tbey  also  cited  Cole  v.  Langford ;  Flower  v.  Lloyd, 
27  W.  B.  496,  10  Ch.  D.  327 ;  Baker  v.  Wadmorth, 
67  L.  J.  Q  B.  301 ;  46  W.  K.  Dig.  133;  and  Quartz 
Hill  Comoh'dflted  Gold  Mining  Co,  v.  Eyre,  31  W.  B. 
668,  11  a  B.D.  674. 

Lamson  Walton,  Q.C,  and  Muir  Mackenzie,  for  the 
plaintiff,  were  not  called  upon. 

LiNDLBY,  M.B. — I  do  not  think  we  should  gain 
anything  by  takine  further  time  to  consider  tiiis  case. 
It  seems  to  me  that  it  is  certainly  not  a  case  for 
summarily  striking  out  the  statement  of  claim,  which 
means  putting  an  end  to  the  plaintiff's  action,  on  the 
ground  that  it  is  reasonably  plain  he  has  really  no 
chance  of  success.  I  do  not  think  we  can  at  this 
stage  say  that  the  plaintiff  here  has  no  chance.  I  do 
not,  of  course,  say  anything  about  the  merits  of  the 
dispute;  but  I  do  not  think  we  can  deal  with  the 
case  on  such  a  ground.  The  facts,  so  far  as  we  have 
to  consider  them,  are  simple.  Here  is  a  judgment  by 
default,  which  has  been  obtained  by  the  present 
defendant  against  the  present  plaintiff.  The  present 
plaintiff  has  now  brought  an  action  to  impeach  that 
judgment  on  the  ground  of  fraud.  On  behsif  of  the 
present  defendant  it  is  then  said  that  that  action 
will  not  lie.  That  proposition,  I  must  say,  was 
quite  new  to  me  as  an  equity  lawyer,  and  I  confess 
I  was  startled  by  it.  I  of  course  knew  perfectly 
well  that  there  were  summary  methods  of  getting  rid 
of  a  judgment  wliich  had  been  obtained  bv  default ; 
bat  the  broad  proposition  that  a  ludgment  by  default 
could  not  be  impeached  by  bill  on  the  ground  of 
fraud,  oertainly  startled   me.     On    refreshing   my 


memory  by  reference  to  the  books  on  pleading,  1 
find  that  my  first  impression  is  right.    In  equity  a 

1'udgment  might  be  impeached  by  original  bill  without 
eave.  Why,  then,  should  not  a  judgment  by  debolt 
be  so  impeached  P  Suppose  the  de&kult  was  of  tfaii 
Burt — ^that  a  man  was  mduced  by  fraud  not  to  appev 
in  the  action,  whereby  judgment  was  foi  agatnit 
him.  To  say  that  a  judgment  obtained  m  tint  mj 
could  not  be-  impeached  by  an  actum  would,  I  tidok, 
be  quite  wrong.  I  am  not  prepared  to  say  tint 
because  the  rules  now  provide  a  shorter  meUiodof 
setting  aside  a  judgment  by  default,  you  cannot  asr 
longer  have  recourse  to  the  old  method.  Althoup 
the  old  method  of  proceeding  by  bill  is  now  called  a 
action,  the  old  jurisdiction  to  set  aside  a  judgooa 
by  default  has  not  been  touched  or  taken  away. 

But  there  is  another  subordinate  qTiestion.  Then 
being  now  a  short  method  of  doing,  fy  an  apptiostioa 
which  the  court  would  gp^nt  only  upon  terms,  wlai 
the  plaintiff  seeks  to  do  ^  this  action,  it  is  wortkj 
of  consideration  whether,  if  the  plaintiff  oboosee  nA 
to  avail  himself  of  that  procedure,  but  prsfen  to 
have  recourse  to  the  longer,  more  expensive,  sad  man 
dilatory  method  of  an  action,  he  should  not  be  pot 
upon  the  same  terms  which  the  court  would  have, 
imposed  if  be  had  adopted  the  shorter  method— i&t 
the  teruis  of  paying  into  court  the  amount  of  tfas 
judgmt-nt  he  seeks  to  set  aside.  But  theaoswtp 
that  question  is  that  it  would  not  be  right  bents 
order  payment  into  court,  because  the  defendant  hm 
himself  admitted  that  he  is  a  secured  creditor.  Tben- 
f  ore  I  p^ss  over  that  part  of  the  case,  which,  in  view  of 
the  actual  facts,  it  seems  to  me  it  is  not  neoesssiy  t» 
consider.  As  a  general  proposition,  it  strikes  me  m 
dangerous  and  unadvisable  for  any  court  to  ifan 
summarily  an  action  brought  on  the  ground  of  fnoo. 
An  allegation  of  fraud  is  a  very  senous  matter,  sad 
ought  not  to  be  made  exoept  where  there  ii  sobs 
adequate  proof  to  substantiate  it.  But  for  us  to  ssjtp 
the  plaintiff  that  he  shall  not  have  an  opportonity  ol 
substantiating  such  an  allegation  would  not,  ia  mj 
opinion,  be  right. 

Then  there  is  another  point  which  is  less  impoftsot 
It  is  said  that  the  plaintiff's  action  is  frivoLoos  so  Usm 
it  is  grounded  upon  a  malicious  proceeding  is 
bankruptcy.  It  is  said  that  an  action  wooU 
not  lie  for  such  a  proceeding,  even  if  aisli- 
cious,  without  proof  of  spedsl  damage  to  tb 
plaintiff.  I  do  not  know  whether  an  aete 
will  lie  or  not  ;  but  even  if  it  will  no^ 
it  by  no  means  follows  that  we  can  now  dedars  As 
action  to  be  frivolous.  The  suggestion  that  wsflMt 
does  not  at  all  commend  itself  to  me.  The  queitaot 
whether  tiie  plMntiff's  action  is  maintainable  on  nA 
a  ground  requires  careful  consideration,  eapediMy 
since  the  alteration  in  the  law  relating  to  bankmplif 
which  enables  people  who  are  not  traders  to  be  msdi 
bankrupt.  To  a^  us  summarily  to  stop  this  aete 
and  to  strike  out  the  statement  of  olaun,  or  to  ^ 
what  is  asked  for  here  in  the  alternative,  is  yhaif  , 
hopeless.  A  long  argument  would  be  neoosiary  t^ 
fore  we  could  ascertain  what  we  on^ht  to  do.  KoVi 
applications  of  tins  kind  ought  to  be  mads  oply  hi 
tiie  purpose  of  stopping  actions  which  are  etidW^ 
frivolous.  This  action  is  one  which  must  be  tried « 
its  merits,  both  on  the  questions  of  law  and  oa  tli 
facts.  In  my  opinion,  therefore,  this  appeal  oo^^ 
be  dismissed. 

BiOBY,  KJ.— I  agree.  This  case  is  oertaialxotf 
in  which  we  can  arrive  at  a  conclusion  only  hy  a  ooa- 
sideration  of  both  sides. 

Appeal  dismtwed. 

Solicitors,  Lindo  &  Co. ;  Sydn^  R,  Fdhfd, 
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Appeal. 
(A.  L.  Smith,  Yaughan  WUlianui, 
and  Bomer,  Ii.JJ.) 


May  13. 


EdWABDB  V,  GODFKEY.  (a.) 


Uder  and  servant — Employers  liability — Accidental 
injury  to  workman — Diamisml  of  action  under  the 
Empkyers*  LidbilUyAd,  1880  (43  <fe  44  Vict.  c.  42)— 
Subte^ieni  proceedinge  under  the  Workmen*i  Compen- 
ntfVm  Act,  1897  (60  &  61  Vict,  c  37). 

JHiere  a  workman  has  brought  an  action  against  his 
mfhyer  to  recover  damages  independently  of  the  Work- 
leu's  GompcMation  Act,  1897,  for  personal  injuries 
wued  by  accident,  and  the  ciction  is  dismissed,  the 
nrkman  cannot  subsequently  take  proceedings  to  recover 
mpensation  under  the  Act  of  1897  in  respect  of  the 
me  injuries,  the  only  remedy  being  to  apply,  under 
Mm  I,  subsection  4,  of  the  Act  of  1887,  cm  soon  as  the 
mnous  action  was  dismissed,  to  the  court  in  which  the 
tHon  was  tried  to  assess  compensation  under  the  Act  of 
897. 

Appeal  from  an  award  of  the  judge  of  the  Wands- 
rorth  Ck>imt7  Court  under  the  Workmen's  Oompen- 
■tum  Act»  1897. 

The  respondent,  who  was  a  workman  in  the 
oploTmeut  of  the  appellant,  was,  on  the  12th  of 
leptember,  1898,  injorell  by  an  aoddent  arising  out 
I  and  in  the  oourse  of  his  employment. 

He  brought  an  action  against  the  appellant  in  the 
ITvidsworth  County  Court  to  recover  compensation, 
nder  the  Employers'  Liability  Act,  1880,  when 
wdiot  and  judgment  were  entered  for  the  appellant. 

The  res|Kmdent  did  not  then  apply  to  the  judge 
mder  section  1,  sub-section  4,  of  the  Compensation 
Lot,  1897,  to  assess  compensation  under  that  Act,  but 
nbieqnently  took  proceedings  to  recover  compensa- 
um  under  tiie  Act  of  1897,  and  on  the  hearing  before 
be  judge  of  the  Wandsworth  County  Court  an  award 
I  Us.  a  week  was  made  in  favour  of  the  respondent. 

Frank  Oover,  for  the  appellant. — The  respondeut 
isviug  brought  an  action  against  the  appellant  under 
he  Bmployers'  Liability  Act,  1880,  caonot  take  fresh 
■oceedmgs  to  recover  compensation  under  the  Work- 
nan's  Compensation  Act,  1897.  Section  1,  sub- 
eotion  2  (6),  of  the  Act  of  1897  gives  a  workman  the 
vtion  of  takiog  proceedings  un&r  the  Act  of  1897  or 
I  faringing  an  action  independently  of  that  Act,  but  he 
■auot  takebotii  proceedings.  If  an  action  is  brought 
itdependently  of  the  Act  and  fails,  then  bv  sub- 
eotJon  4  the  court  in  which  the  action  is  tried  shall, 
I  the  plaintiff  so  choose,  proceed  to  assess  compensa- 
ion  under  the  Act  of  1897,  and  in  such  case  the  costs 
if  the  action  may  be  deducted  from  the  compensa- 
ion.    TtoB  is  the  only  mode  in  which  a  womnan, 


case  where  there  is  negligence  or  a  wilful  act  on  the 
part  of  the  employer  or  of  some  person  for  whose  act 
or  default  the  employer  is  responsible.  But  there  is 
no  provision  that  the  workman  may  not  take  pro- 
ceeding^ under  the  Act  of  1897  after  having  failed  in 
an  action  agaii)st  his  employer.  The  sub-section  only 
says  that  the  employer  SQall  not  be  liable  to^  *'  pay  " 
compensation  twice  over.  A  double  remedy  is  given, 
but  not  double  compensation.  Sub-section  4  does  not 
^PP^y>  because  the  plaintiff  in  the  action  did  not  ask 
to  nave  compensation  under  the  Act  of  1897  assessed. 
The  claim  therefore  is  not  barred. 


vho  has  brought  an  action  against  his  employer  to 
eoover  damages  for  personal  injuries  and  faded,  can 
;et  compensation  under  the  Act  of  1897  for  those 
BJnriBS.  If  the  workman  were  allowed  to  take  fresh 
■Doeedings  under  the  Act  of  1897,  after  having 
liled  in  his  action,  a  great  hardship  would  be 
afiicted  on  the  employer,  as  the  costs  of  the  action 
oold  not  be  deducted  from  the  compensation: 
lehsdnle  I.,  dause  14.  The  claim  under  the  Act  of 
897  is  therefore  baned. 

Cotam^  for  the  respondent.~The  dominant  idea  in 
BCtion  1,  snb-seotion  2  (6),  of  the  Act  of  1897  is  to 
irevent  the  common  law  liability  of  the  employer  or 
OS  liabilify  under  the  Employers'  Liability  Act,  1880, 
wing  taken  away.    This  sul>-seotion  only  refers  to  a 

(o.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister- 

ai-LAW. 


A.  L.  Smith,  L.J. — ^The  respondent  first  brought 
an  action  against  his  emplover  under  the  Employers' 
Liability  £c^,  1880.  In  that  action  the  respondent 
failed,  the  action  being  dismissed,  and  in  ordinary 
circumstances  t^at  would  have  been  an  end  of  the 
matter,  for  in  any  other  proceedings  in  respect  of  the 
same  cause  of  action  the  employer  could  have  pleaded 
res  judicata.  Subsequently,  however,  the  respondent 
took  fredi  proceeding  under  the  Workmen's  Com- 
pensation Act,  1897,  m  respect  of  the  same  cause  of 
action,  and  an  award  was  made  in  the  respondent's 
favour.  It  is  contended  on  behalf  of  the  employer 
that  the  respondent,  having  exercised  his  option  of 
taking  proceedings  independentljr  of  the  Act  of  1897» 
cannot  now,  when  he  has  failed  m  those  proceedings, 
revert  back  to  the  Act  of  1897.  whether  the 
respondent  can  do  so  or  not  depends  upon  section  1 , 
sub-sections  2  (6)  and  4,  of  the  Act  of  1897,  and 
some  light  is  thrown  on  the  matter  by  clause  14  of 
Schedule  I.  Section  1,  sub-section  2  (&),  gives  the 
workman  the  c^ytion  in  the  circumstances  there 
mentioned  of  proceeding  under  the  Act  or  inde- 
pendently of  it.  in  the  present  case  the  respondent 
exerdsed  his  option  by  bringing  an  action  against 
the  employer  under  the  Employers'  Liability  Act, 
1880.  In  that  action  he  failed.  In  such  a  case  sub- 
section 4  comes  to  the  aid  of  the  workman,  and 
gives  him  an  advantage  when  he  has  failed  in  the 
action — it  gives  him  a  locus  penitenticB — by  empowering 
the  court  which  has  seisin  of  the  action,  if  requestra 
by  the  workman,  to  assess  compensation  under  the 
Act  of  1897.  If  it  had  not  been  for  that  sub-section 
the  matter  would  have  been  res  judicata.  While 
giving  the  workman  that  benefit  the  sub-section 
confers  a  benefit  also  upon  an  employer  by  giving 
the  court  jurisdiction  to  deduct  from  the  compensation 
awarded  the  costs  caused  by  the  worknuin  ha?ing 
wrongly  brought  the  action.  This  seems  to  me  to  be 
the  true  construction  of  the  Act.  Any  other  con- 
struction would  entail  serious  consequences.  If  a 
workman,  having  failed  in  an  action,  could  take  fresh 
proceedings  under  the  Act  of  1897,  the  result  would 
be  that  he  would  never  appl^  under  section  1,  sub- 
section 4,  to  the  court  that  tried  the  action  to  assess 
compensation  under  the  Act  of  1897,  but  would  take 
fresh  proceedings  under  the  Act  of  1897,  when  there 
would  be  no  power  to  deduct  the  costs  of  the  former 
action  from  the  compensation  awarded.  The  claim 
under  the  Act  of  1^7  is  therefore  barred,  and  the 
appeal  must  be  allowed. 

Yauqhan  Williams  and  Bomeb,  L.JJ.,  concurred. 

Appeal  aUoufed, 

Solicitor  for  the  appellant,  E.  J.  H,  Carter. 
Solicitor  for  the  respondent,  G,  Aplin  Nichck* 
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From  Chan.  Diy. 

(lindley,  M.B.9  and  Rigby 

and  Collins,  L.J  J.) 


} 


May  10,  13. 


In  re  Bbitish  Goldfields  of  Afbica  (Limited},  (a.) 

Company — Winding  up — Proof — Costs  of  proceedings 
commenced  before  winding  up — Coniinge/nt  liability — 
Companiu  A(£,  1862  (25  <fe  26  Vid.  c.  89),  «.  35— 
Bankruptof  Act,  1883  (46  <fe  47  Vict.  e.  52),  e.  37. 

An  application  under  section  85  of  the  Companies  Act, 
1862,  to  rectify  the  register  and  for  a  return  of  money 
paid  is  not  a  claim  for  unliquidtUed  damages. 

After  a  successful  apnlication  to  rectify  the  register  of 
shareholders,  sums  paid  by  applicants  for  shares  are 
provable  debts  in  theliquidc^ion  of  the  company  ;  and  the 
costs  of  rectifying  the  register,  being  costs  of  obtaining  an 
order  without  which  the  debts  could  not  be  recovered  or 
admitted  to  proof,  may  properly  be  added  to  the  provable 
debts. 

Appeal  from  Wright,  J. 

In  November,  1896,  an  application  was  made  under 
section  35  of  the  Companies  Act,  1862,  by  certain 
shareholders  of  the  company  that  the  costs  incurred 
by  them  in  proceedings  taken  before  the  winding  up  for 
the  purpose  of  havinff  their  names  removed  from  the 
register  of  shareholders  might  be  paid  by  the 
liquidator.  These  shareholders  had  applied  for  shares 
on  the  faith  of  representations  contained  in  the 
prospectus  of  the  company  and  had,  after  allotment, 
commenced  proceedings  against  the  company  for  the 
purpose  of  having  their  names  removed  on  the  ground 
of  misrepresentation. 

Fifty-six  shareholders  had  commenced  proceedings 
against  the  company — ^two  of  these  actions  were  pro- 
ceeded with,  the  other  fifty-four  applicants  oonsenting 
to  postpone  their  claims  till  these  two  cases  had  been 
settled.  No  order  was  made  that  they  should  abide 
the  result  of  the  two  actions  which  were  to  be  tried, 
nor  a9  to  the  costs  of  the  actions  which  were  to  stand 
over.  These  two  actions  were  successful,  and  these 
two  shareholders*  names  were  ordered  to  be  removed 
from  the  register. 

Before,  however,  the  other  fifty-four  could  proceed 
with  their  actions,  in  January,  1898,  a  petition  was 
presented  and  a  compulsory  winding-up  order  was 
made  sgainst  the  company. 

The  liquidator  admitted  their  right  to  have  their 
names  removed  from  the  register,  and  admitted  tiie 
liability  of  the  company  to  repay  the  money  they  had 
given  for  their  shares.  They  now  claimed  the  right 
to  be  repaid  the  costs  they  had  incurred  in  the  actions 
commenced  when  the  company  was  a  goinff  concern. 
This  the  liquidator  orposea  on  the  ground  that  the 
bankruptcy  rule  applied  to  a  windmg  up,  and  that 
costs  incurred  in  proceedings  before  bankruptcy  cannot 
be  proved,  and  that  therefore  the  applicauts  were  not 
entitled  to  add  such  costs,  which  did  oot  come  within 
section  37  of  the  Bankruptcy  Act,  1883,  to  the  amount 
of  their  debt. 

On  the  matt-r  bbing  referred  to  Wright,  J.,  his 
lordship  held  that  the  liquidator  should  add  to  the 
debts  the  taxed  costs  incurred  before  the  winding  up, 
and  that  the  applicants  might  prove  for  the  same  m 
the  winding  up  of  the  company. 

Section  37  of  the  Bankruptcy  Act,  1883,  enacts  a^ 
follows :  **  (1)  Demands  in  tne  nature  of  unliquidated 
damages  arising  otherwise  than  by  reason  of  a 
contract,  promise,  or  breach  of  trust  shall  not  be 
proyable  in  bankruptcy.  (2)  A  person  having  notice 
of   any   act   of   bannuptcy  available    against   tiie 

(a.)  Beported  by  W.  Shalloboss  Qoddabd,  Esq., 

Barrister-at-Law. 


debtor  shall  not  prove  under  the  order  for  any  deU 
or  liability  contracted  by  the  debtor  snbsequiitij 
to  the  date  of  his  so  having  notice.  (3)  Bsie « 
aforesaid,  all  debts  and  liabilitiea,  present  or  fobne, 
certain  or  contingent,  to  which  the  debtor  ii  nbjeet 
at  the  date  of  the  receiving  order,  or  to  iirtatk  he  nij 
become  subject  before  his  discharge  by  reason  d  isj 
obligation  incurred  before  the  date  of  the  reoaviBg 
order,  shall  be  deemed  to  be  debts  provmUe  m  bank- 
ruptcy." 
The  liquidator  ajypealed. 

Oore-Browne,  for  the  appeU&nt. — ^This  is  nets  debt 
or  liability,  present  or  future,  or  contingent,  viftk 
the  meanmg  of  the  Act.  Until  there  is  an  ocdff  far 
payment  of  costs  it  is  not  a  liability,  and  sits  1 
winding-up  order  the  costs  cannot  be  proved  far. 
Prior  to  1875  the  question  would  have  been  gofened. 
b^  section  158  of  the  Companies  Act,  1862,  where  ao 
distinction  was  -  made  between  debts  incuned  bsbni 
and  after  bankruptcy ;  that  is  now  cut  down  by  aeet 
10  of  the  Judicature  Act,  1875,  in  the  esse  of 
insolvent  company :  Ex  parte  Bluck,  35  W.  B.  7M,  St 
L.  T.  Bep.  419. 

Kenyon  Parker,  for  the  respondents. — ^I  rely 
section  35  of  the  Companies  Act,  1862,  undsrwiiidi 
my  application  was  made.     The  Bankmptey  Act 
nothing  to  do  with  it ;  but  even  if  it  has,  this  is  a 
tingent  liability  which  can  be  proved  for. 

Our.  ode.  viift. 

May  13.~The  written  judgment  of  the  oourk 
delivered  by 

LiNDLBT,  M.B.,  who  stated  the  facts  and 
tinned :  Upon  caref  ally  examining  section  37  of 
Bankruptcy  Act,  1883,  and  the  dedsions  upon  it 
corresponding  sections  in  earlier  Bankruptcy  Aeta, 
am  satisfied  that  the  order  appealed  from  is  cocieci 

The  10th  section  of  the  Judicature  Act,  187d, 
rendered  section  37  of  the  Bankruptcy  Act,  ld8$, 
enactment  by  which  the  question  must  be  deterndned 
section  158  of  the  Companies  Act,  1862,  is  no 
the  governing  section  in  a  case  like  this.  The 
on  section  37  have  established  the  foUowing 
which   are  consistent  and  reasonable  uid  quite 
accordance  with  the  language  of  the  sectioo.    If 
action  is  brought  against  a  person  vdio 
becomes  bankrupt  for  the  recovery  of  a  sum  of 
and  the  action  is  successful,  the  costs  are  regarded 
an  addition  to  the  sum  recovered  and  to  be 
if  that  is  provable,  but  not  otherwise, 
fore,  what   is   recoYored   is  unliquidated 
« arising  otherwise  than  bv  reason  of   a 
promise,  or  breach  of  trust '  that  sum  is  not 
able  unless  judgment,  or  at  least  a  verdict  for 
has  been  obtained  before  adjudication,  or,  now, 
receiving    order;    and    if    tiie    sum    recovered 
not    provable,    neither   are  the   oosts    of 
ing  it :   In  re  Newman,  Ex  parte  Brooke,  25  W. 
261,  3  Ch.  D.  494 ;  In  re  Bluck.    On  the  other 
if  what  is  recovered  is  provable  so  are  the  oosts 
recovering  it :  see  Emma  Silver  Mining  Go.  v. 
29  W.  B.  481,  17  Ch.  D.  122.    If  theaotaon 
a  person  who  becomes  bankrupt  is  iinauumawfil 
costs  become  payable  by  him  or  out  of  his  estate^ 
no  question  as  to  them  can  arise.    But  il  aa 
successful  action  is  brought  by  a  man  who  beoc 
baokrupt,  then,  if  he  is  oraered  to  pay  the  costs,  or 
a  verdict  is  given  agaiost  him  before  he 
bankrupt,  they  are  provable :  Ex  parte  Peaeoti, 
W.  B.  755,  L.  B.  8  Ch.  App.  682.    On  tiie 
hand,  if  no  verdict  is  given  against  him  and  no 
is  made  for  payment  of  costs  until  after  he 
bankrupt,  they  are  not  provable.    In  snch  a 
there  is  no  provable  debt  to  which  the 
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inddent,  and  there  ia  no  liability  to  pay  them  by 
reason  of  any  obligation  inoorred  by  the  bankrupt 
before  bankruptcy,  nor  are  they  a  contingent 
li&bility  to  which  he  can  be  said  to  be  subject  at  the 
date  of  his  bankruptcy.  This  was  the  case  of  Vint  ▼. 
Hudspiih,  33  W.  B.  738,  30  Ch.  D.  24. 

An  application  under  section  35  of  the  Companies 
Act,  1862,  to  rectify  the  register  and  for  a  return  of 
money  paid  is  not  a  daim  for  unliquidated  damages. 
It  is  a  daim  for  two  things — viz.,  first,  for  the 
remoTal  of  an  impediment  which  prevents  the  demand 
for  a  return  of  the  money  from  bemg  successful ;  and, 
secondly,  it  is  a  demand  for  the  repayment  of  a 
liquidated  sum,  and  not  for  unliquidated  damages. 
The  register  being  rectified,  the  sums  paid  by  the 
applicants  are  clearly  provable  debts,  and  the  costs  of 
rectifyiDg  the  register  are  costs  of  obtaining  an  order 
without  which  these  debts  cannot  be  recovered  or 
admitted  to  proof.  The  costs  are,  therefore,  properly 
added  to  the  debts  provable.  It  is  hardly  necessarv 
to  add  that  the  ordinary  bankruptcy  rule  by  which 
the  costs  of  proving  debts  in  bankruptcy  have  to  be 
borne  by  the  proving  creditors  (Schedule  II.,  rule  6) 
has  no  application  to  such  costs  as  are  in  question 
here.    The  appeal  must  be  dismissed  with  costs. 

Appeal  ditmisted, 

Solidtors,  ChesUm  A  Sana  ;  Wyatt'Digbyf  ds  Co, 


May  10. 


From  Prob.  Div.  &  Adm.  Div. 

(Lindley,  M.B.,  and  Bigby 

and  Collins,  L.JJ.) 

LowB  V,  Lows,  (a.) 

Divorce  —  Wi/e^s  petition  —  Answer  alleging  wi/e^a 
adultery  with  third  party,  and  no  claim  for  crosi" 
relief —  Co- respondent  —  Intervention  —  Matrimonial 
Causes  Act,  1867  (20  <fe  21  Vict.  c.  8d),  s.  2S—Matri' 
fnonial  Causes  Act,  1866  (29  Vict.  c.  32),  s.  2. 

I/y  on  t?he  prssenicUion  of  a  ptiition  for  divorce,  a 
respondent  merely  ptits  in  an  answer  to  the  petition  asking 
thai  the  petition  shall  be  dismissed  and  no  further  relief, 
the  intervention  of  a  third  party,  whose  name  has  been 
mentioned  in  the  answer,  is  not  permissible.  He  can 
only  intervene  if  the  a/nswer  claims  such  further  relief 
as  would  admit  of  the  answer  being  treated  as  a  cross- 
petition. 

Harrop  v.  Harrop,  [1899]  P.  Q\,  approved. 

Appeal  from  Jeune,  P. 

A  wife  preseoted  a  petition  praying  for  the  dissolu- 
tion of  her  marriage  on  the  ground  of  her  husband's 
adultery  and  crudty.  The  husband,  in  his  answer, 
denied  the  charges  brouf^ht  against  him,  and  alleged 
that  the  wife  had  committed  adultery  with  a  gentle- 
man whom  he  named.  He  aeked  simply  for  the  wife's 
petition  to  be  dismissed,  and  claimed  no  further 
lelief.  The  gentleman  charged  with  adultery  with 
the  wife  denied  the  charge  on  oath,  and  took  out  a 
gammons  for  leave  to  intervene  in  the  suit. 

The  summons  being  adjourned  into  court,  Jeune, 
P.,  said  that  no  case  had  been  dted  in  which  leave  to 
intervene  had  been  granted,  imless  the  applicant  had 
some  direct  pecuniary  interest  in  the  suit,  and  such 
was  not  t^e  case  here.  Personally,  he  dionld  be  very 
glad  to  see  a  right  of  intervention  given  to  anyone 
whose  name  was  introduced  into  a  suit.  Being  bound 
by  the  authorities,  he  must  dismiss  the  application. 

By  section  28  of  the  Matrimonial  Causes  Act,  1857, 
**  Upon  any  such  petition  presented  by  a  husband  the 

(a.)  Reported  by  W.  Shallgboss  Goddabd,  Esq., 

Barrister-at-Law. 


petitioner  shall  make  the  alleged  adulterer  a  co- 
respondent to  the  said  petition,  unless  on  spedal 
grounds,  to  be  allowed  by  the  court,  he  shall  be 
excused  from  so  doing ;  and  on  every  petition  pre- 
sented by  a  wife  for  dusolution  of  marriage  the  court, 
if  it  see  fit,  may  direct  that  the  person  with  whom  the 
husband  is  alleged  to  have  committed  adultery  be 
made  a  respondent."  By  section  2  of  the  Matri- 
monial Causes  Act,  1866,  ''  In  any  suit  instituted  for 
dissolution  of  marriage,  if  the  respondent  shall  oppose 
the  relief  sought,  on  the  ground,  in  case  of  such  a 
suit  instituted  by  a  husband,  of  his  adultery,  crudty, 
or  desertion,  or  in  case  of  such  a  suit  instituted  by  a 
wife,  on  tiie  ground  of  her  adultery  or  crudty,  the 
court  may  in  such  suit  give  to  the  respondent,  on  his 
or  her  application,  the  same  relief  to  which  he  or  she 
would  have  been  entitled  iu  case  he  or  she  had  filed  a 
petition  seeking  such  relief." 
The  applicant  appealed. 

Oarson,  Q.C.,  and  Barnard,  for  the  appellant. — It  is 
not  right  that  this  charge  of  adultery  snould  be  tried 
in  the  appellant's  absence.  By  section  2  of  the 
Matrimonii  Causes  Act,  1866,  the  court  may  treat 
an  answer  to  a  petition  as  if  it  were  a  cross-petition, 
and  may  give  the  same  reUef  as  might  have  been 
given  had  a  cross-petition  been  presented.  ^  The 
contention  on  the  other  side  is  that,  if  a 
respondent  asks  for  any  other  relief  beyond  a  dis- 
miwal  of  the  petition  against  him  a  third  party  may 
intervene ;  but  if  he  asks  simply  for  a  dismissal  of  the 
petition  on  grounds  stated,  a  third  party,  although 
his  name  is  mentioned,  may  not  intervene.  This 
cannot  have  been  the  intention  of  the  Legislature. 

They  referred  to  Wheeler  v.  Wheeler  a/nd  Rhodes,  14 
P.  D.  154,  38  W.  B.  Dig.  71 ;  Qrieve  v.  Qrieve,  [1893] 
P.  288 ;  and  Harrop  v.  Harrop,  [1899]  P.  61. 

Inderwick,  Q.C.,  and  Willock,  for  the  respondent. — 
In  the  old  eodedasticsl  cases  there  is  no  case  in 
which  any  alleged  adulterer,  man  or  woman,  has 
been  a  party  to  the  suit  dther  on  his  own  appUoation 
or  originaUy.  A  party  was  only  allowed  to  intervene 
where  he  or  she  had  some  direct  pecuniazy  interest 
in  the  suit.  Here  the  husband  is  only  defending 
himself  ;  he  does  not  attack  the  third  party,  nor  does 
he  wish  to  have  the  marriage  dissolved. 

Barnard,  in  reply. — There  was  a  recent  case,  not 
reported,  in  whicti  leave  to  intervene  was  given  under 
predsdy  similar  circumstances.  The  Queen's  Proctor 
cannot  intervene  until  after  decree:  the  appdlant 
ought  not  to  be  forced  to  wait  until  after  a  decree 
has  been  made  before  he  has  an  opportunity  of 
defending  himself. 

LiNDLET,  M.  H.— I  do  not  think  we  shall  gain  any- 
thing by  tiding  time  to  consider  this  case.  We  have 
considered  the  sections  and  arguments  carefully,  and 
it  seems  to  me  that  we  cannot  disturb  the  judgment 
appealed  against.  There  appears  to  me  to  m  a  crying 
injustice  in  investigating  in  public  the  conduct  of  a 
person  who  is  accused  of  adultery  without  his  being 
able  to  defend  himself.  The  present  state  of  things 
has  grown  up  out  of  the  practice  of  the  old  Bcdesias- 
tical  Courts  m  oases  of  divorce.  The  inquiry  in  such 
oases  was  not  technically  a  private  inquiry,  but  there 
were  no  jury,  no  witnesses,  and  no  scandal,  and  it  did 
not  take  place  imder  any  statute.  It  was  not  really 
a  trial,  but  only  an  inquiry  into  the  conduct  of  the 
husband  and  vnf  e  with  other  people,  and  nothing  was 
heard  about  it ;  but  now  that  is  all  altered.  Every- 
thing is  in  public ;  and  the  injury  is  enormous,  and 
very  great  and  serious  injustice  is  done  to  a  persoa 
whose  conduct  is  assailed  with  the  publidty  of  modern 
times,  when  he  is  not  able  to  say  a  word  in  his 

Jlef enoe.    That,  however,  is  for  the  Legislatore,  not 
.  orus. 
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The  object  of  seotion  2  of  the  Matzimonial  OanseB 
Act,  1866,  is  pLiin  enough ;  it  iB  simply  to  reliere  a 
husband  or  a  wife  against  whom  a  petition  was  pre- 
sented from  the  necessity  of  presenting  a  petition  for 
cross-relief.  Under  the  old  practice  if  a  husband  was 
assailed  by  his  wife  he  could  put  in  a  defence,  but 
could  not  without  a  cross-petition  obtain  any  relief 
against  her.  It  was  felt  that  it  would  simplify  matters 
if  the  defence  were  treated  as  a  cross-petition,  and  the 
object  of  the  section  was  to  provide  f  or  uiat.  The  section 
says :  "  If  the  respondent  shall  oppose  " — that  must, 
I  suppose,  mean  by  putting  in  a  defence  in  the 
ordinarsr  wav — the  court  may  '*  on  his  or  her  applica- 
tion,*' give  the  same  relief  to  which  he  or  she  would 
have  beeu  entitied  in  case  he  or  she  had  filed  a  petition 
seeking  such  relief.  When  is  the  application  to  be 
made  ?  The  expression  "  on  his  or  her  application" 
is  ambiguous.  If  the  oonstructi  n  put  upon  it  is  that 
which  has  always  been  put  upon  it  by  the  Divorce 
Court,  if  it  is  read  literaUy,  everyone  knows  that  all 
tiie  husband  has  to  do  is  to  apply  for  the  relief  he 
seeks,  and  in  that  case  the  section  has  full  effect  given 
to  it.  If,  on  the  other  hand,  the  husband  chooses  not 
to  take  advantage  of  the  sec^on,  no  injustice  is  done 
at  all.  That  is  to  say,  if,  when  he  puts  in  his  defence, 
he  asks  the  court  to  tieat  it  as  a  cross-petition,  it  will 
be  so  treated ;  but  if  he  does  not  ask  that,  and  says 
nothing  at  all  about  it,  it  is  treated  as  an  ordinary 
defence,  and  he  cannot  ask  for  it  to  be  treated  other- 
wise. I  do  not  mean  to  say  that  the  court  could  not 
give  leave  to  amend,  but  I  cannot  conceive  that  it 
would  listen  to  an  application  for  leave  to  amend  after 
the  triaL  That  could  not  have  been  intended.  It 
would  be  opposed  to  all  the  principles  of  justice. 
Before  trial  the  court  could  give  leave  to  amend  up  to 
the  last  moment. 

The  practice  has  always  been  to  treat  the  defence 
simply  as  a  defence  unless  and  until  it  is  amended,  or 
unless  it  is  f  o  worded  as  to  show  that  the  husband 
wished  it  to  be  treated  as  something  more.  If  we 
were  to  accede  to  the  argument  of  counsel  for  the 
applicant,  we  should  compel  the  husband  to  embark 
on  a  much  wider  inquiry.  He  need  not  ask  for  any 
relief  at  all.  Why  should  the  court  force  his  hands 
and  say  he  must  ?  To  do  that  does  not  strike  me  as 
good  sense  at  all.  It  comes  to  this,  tiierefore :  If  a 
husband  puts  in  a  defence,  and  does  not  ask  by  that 
defence  for  any  relief  further  than  the  ^lii^ni^yy^^  of 
the  petition,  he  is  at  liberty  to  do  so,  and  no  one  can 
force  him  to  do  more.  But  if,  on  the  other  hand, 
as  in  the  case  of  Wheeler  v.  Wheeler  and  Ehodea,  he 
draws  his  defence  in  such  a  way  that  it  can  be  fairly 
construed  as  asking  for  some  relief  further  than  the 
dismissal  of  the  petition,  the  intervention  of  a  third 
party  can  be  allowed. 

When  we  look  into  the  authorities,  and  notwith- 
standing the  ambiffuous  expressions  in  '*  Shelf ord  on 
Marriage  "  which  have  been  alluded  to,  I  prefer  to 
follow  the  recant  decisions,  including  ffarrop  v. 
Harrx/f,  before  Barnes,  J.  I  think  that  Jeune,  P., 
was  right,  and  that  the  appeal  must  be  dismissed 
with  costs. 

BiQBY,  L.  J. — ^I  am  of  the  same  opinion. 

CoLLors,  L.J. — I  am  of  the  same  opinion,  and  I 
have  nothing  to  add  to  the  reasons  already  given. 

Appeal  dismisaed. 

Solicitors  for  the  applicant,  WtUtera,  DevereU, 
A  Co. 

Solicitors  for  the  respondent,  Janaon,  Cohbf  Fearson, 
dsCo. 


Wn^  <Bourt  of  3wtia. 
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Stirling,  J.  j 

BoosSY  V.  Whioht  &  Co.  (a.) 

Copyrighi— Infringement— *'  Book**—''  ShedofMuak^ 
— Perforated  sheets  for  use  in  a  mechanical  mumosl 
instrument  -  Copyright  Ad,  1842  (6  <£:  6  FteC  e.  4^). 
M.  2,  15. 

BcUs  of  perforated  sheets  were  need  ob  parts  of  s 
machine  sola  by  the  defendants  for  tha  prodmcUoa  ^ 
musical  sounds.  It  was  possible,  with  oonsidersikU 
trouble,  to  read  the  notes  denoted  by  the  perforatums. 

Certain  words  {indicative  of  pace  and  expressim) 
which  were  found  in  the  sheets  of  music  pubUeked  by  Us 
plaintiffs  were  also  printed  on  same  of  ike  dsfeadtaH 
rolls* 

Held,  that  the  Copyright  Act,  1642,  did  not  premt 
the  defendants  from  making  or  selling  the  rolls  so  far  u 
they  contained  perforations,  but  that  there  ought  fo  6*  « 
injunction  to  restrain  them  from  adding  the  words  (aha 
from  the  plaintiff*s  mueic  sheets. 

This  was  an  action  by  theproprieton  of  the  copyist 
in  the  music  of  three  songs,  imown  as  '*  Mj  Lsqr*i 
Bower,"  "  The  Better  Land,"  and  "  The  Holy  O^," 
to  restinin  an  alleged  infringement.  No  qaeikn  wM 
raised  as  to  the  plaintiflfs*  title  to  the  oopyxight,  or 
to  their  right  to  sue  for  infringement.  The  sols 
question  in  the  ac  ion  was  whether  the  oqpyzi|^  hsd 
or  had  not  been  infrineed. 

The  facts  as  stated  by  Stirlinfft  J.,  wen  si 
follows :  "  The  acts  complained  of  oonsiet  in  te 
sale  by  the  defendants  of  perforated  sheets  of 
paper  for  use  in  an  instrument  oalled  ihs 
iBolian,  which  externally  bears  a  ocviaidBtaUe 
resemblance  to  a  piano,  but  is  a  wind  instnunsai 
worked  mechanically,  but  furnished  with  stops,  sveUi, 
mad  pedals,  by  means  of  which  ohanges  in  timesod 
expression  are  eflfooted.  It  contains  for^-six  p^si 
and  reeds,  each  of  which  sounds  a  pertiwilar  note. 
The  sheets  in  question  are  made  in  the  form  of  roDi» 
and  when  plaoed  in  the  instrument  are  nnrollfd  by  in 
action.  Thej  ace  so  prepared  that  whenever  a  per> 
f  oration  passes  under  a  particular  pipe  and  reed  te 
appropriate  note  is  soonded.  The  perforations  aie 
miMle  in  straight  lines  parallel  to  the  edges  of  tbo 
rolls,  so  tiiat  all  perforations  in  the  same  Une  give  the 
same  note.  The  perforations  are  of  diffiarent  kegthi, 
so  that  if  the  same  time  be  kept,  as  woold  be  the  cssi 
if  the  machine  is  left  to  itself,  the  length  of  the  psr- 
f  oration  indicates  the  duration  of  the  note.  At  ihs 
beginning  of  each  roU  is  printed  a  sfaatement  as  to  ihs 
key  in  which  the  piece  of  music  is  written.  Us 
object  of  this  is  stated  to  be,  and  I  see  no  rwasna  to 
doubt  it,  to  enable  a  person  desirous  of  so  doing  to 
obtain  the  vocal  music  to  which  the  instrameotol 
music  is  an  aooompaniment.  ^e  rolls  oontaia  ao 
indications  of  any  change  of  key  whioh  may  ooear. 
There  are,  however,  printed  on  some  of  them,  ^baoA 
not  on  all,  certain  words  whioh  are  found  in  as 
sheets  of  music  published  by  the  plaintiffi,  sash  si 
andante,  moderato,  piano,  crescendo,  indioating  tbs 
pace  and  expression  at  and  with  which  the  maic 
ought  to  be  i>layed.  These  words  are  visQde  to  tki 
player,  and,  indeed,  are  obviouslv  intended  for  Ui 

Sddance.  If  one  of  these  rdls  be  introdoosd  iato 
e  instrument,  the  music  will  in  ordinary  oonni  hs 
produced  at  the  same  pace  and  with  the  same  diagns 
of  loudness;  these  are  altered  by  the  use  of  tiieitoia; 

(ci.)  Beported  by  Paul  STBiaKLASD,  Baq., 

at-Law. 
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and  the  skill  of  the  player  appears  mainly  to  ooxiBist 
in  availing  himBelf  ox  these  aids  so  as  to  produce  the 
be»t  effect.    The  .Siolian  is  made  in  two  sizes.    The 
rolls  used  in  both  are  constructed  on  Uie  same  prin- 
ciple; the  only  difference  appears  to  be  that  iu  one 
case  they  are  about  an  inch  oroader  than  in  the  other. 
It  was  admitted  by  the  defendants'  counsel  that  it  is 
quite  posoble  to  prepare  a  key  by  which  the  notes 
corresponding  to  the  perforations  can  be  copied  down, 
and,  in  fact,   such  a  key  has  been    prepared  and 
applied  to  one  of  the  pieces  of  music  in  question.    No 
witness  was  called  who  professed  to  be  able  to  read 
these  rolls  in  the  same  way  as  an  ordinary  sheet  of 
mono,  and,  indeed,  all  that  is  said  by  Mr.  Boosey, 
one  of  the  plaintiffs,  was  (hat '  any  person  acquainted 
with    the   perforation   of   the   dieets   sold  oy    the 
defendants  could  write  out  the  music  in  the  ordinary 
notation  therefrom.'    The  defendants'  witnesses  said 
that  these  rolls  conveyed  no  idea  of  music  to  them ; 
bat  they  were  accustomed  to  tiie  ordinary  notation, 
Had  all,  or  most  of  them,  admitted  on  cross-examination 
that  thejr  would  be  able   to  say  the  same  thing  of 
moaic  wi  itten  in  the  Umio  sol-fa  notation  or  that  used 
by  the  blind.    I  think  it^is  possible  that  with  con- 
hiderable  trouble  a  person  might  so  far  master  the 
scheme  according  to  which  the  perforations  are  made 
as  to  be  able  to  read  the  notes  tiiereby  denoted,  but 
no  one  is  shown  ever  to  have  done  so.    The  result  of 
the  evidence  appears  to  me  to  be  Uiat  the  information 
oonTeyed  by  the  rolls  to  the  mind  of  the  reader  would, 
to  a  substantial  degree,  be  the  same  as  that  afforded 
by  a  sheet  of  music  in  the  ordinary  notation,  but 
would  be  in  various   ways   less   complete.    It  also 
appears   to   me    that   for    this    purpose    the    rolls 
constitute  an  extremely  cumbrous  system  of  writing 
music,  hardly   available  without  the   use  of    some 
mechanism  which  at  present  do<>8  not  exist.     I  think 
it  is  improbable  that  anyone  would  ever  go  to  the 
trouble  of  acquiring  the  art  of  reading  these  rolls." 

The  Copyright  Act,  1842,  s.  2,  provides :  "  That  in 
the  Gonstruotion  of  this  Act  the  word  '  book '  shall 
be  oonstmed  to  mean  and  include  every  volume, 
part,  or  division  of  a  volume,  pamphlet,  sheet  of 
letterxxress,  sheet  of  music,  map,  chart,  or  plan 
separately  published ;  .  .  •  that  the  word  *  copy- 
rig^ht'^  shall  be  construed  to  mean  the  sole  and 
exolusive  liberty  of  printing  or  otherwise  multiplying 
copies  of  any  subject  to  wluch  the  said  word  is  herein 
applied;    •    •    ." 

Butcher^  Q,C.y  and  Scruttony  for  the  plaintiffs.— This 

is  a  question  of  infringement  of  copyright.    These 

roHa    amount  to   a   system   of   notation,   and  can 

be    reproduced   in   ordinary  notation.      The   right 

oonfemd    by    the    Copyright    Act,    1842,    ss.    15, 

17*    is  to  prevent  any  form    of    multiplication    of 

copies :  NovtUo  v.  Sudlow,  12  C.  B.  177 ;   Wame  v. 

Sethohm,   36  W.  B.  686.  39  Ch.  D.  73;    NicoU  v. 

PUman,  32  W.  B.  631,  26  Ch.  D.  374.     These  cases 

ahow  that  the  symbols  used  are  of  Uttlo  importance. 

The   real  question  is  whether  you  are  miutiplying 

copies.     The  particular  notation  or  form  of  symbols 

used  is  immaterial.    There  is  more  than  one  system 

of  notation,  and  these  sheets  merely  amount  to  a  new 

system  of  notation:   Han/staengl  v.  Empire  Palace 

Co.,  42  W.  B.  681,  [1894]  3  Ch.  109.    The  obieot  of 

all  oopyright  is  to  prevent  anyone  stealing  the  brains 

of   the  author :  Hollinrake  v.  Trwwell,  [1894]  3  Ch. 

420,  43  W.  B.  Dig.  360;  Bach  v.   Longman,  Cowp. 

623  ;  lyAlmaim  v.  Boosey,  1  Younge  &  Coll.  Ex.  288. 

They  also  referred  to  Wall  v.  Taylor,  31  W.  B.  712, 

11  Q.  B.  D.  102. 

B.  OuUer,  Q.C.,  Motdton,  Q.C.,  T.  Terrell,  Q.C.,and 
Eugiaoe  Smith,  for  the  defendants. — These  rolls  or 
aheetB  are  purely  mechanical.    They  do  not  represent 


music,  but  cause  it.  They  are  not  intended  to  be,  and 
cannot  be,  read.  The  Act  only  grants  oopyright  in  a 
book  which  is  there  defined  so  as  to  include  a  piece  of 
music.  The  author  of  a  piece  of  music  has  also  a  right  to 
restrain  public  performances,  but  the  question  of  public 
performance  is  not  raised  here.  No  one  could  bielieve 
that  the  word  *  *  book  "  includes  a  barrel  organ,  but  that 
case  is  practically  identical  with  the  present.  Bepro- 
duction  of  musical  souuds  by  mechamcal  methods  was 
purpo&ely  omitted  from  the  scope  of  the  Act :  Maple  v. 
JunwrArmy  and  Navy  Stores,  31  W.  B.  70,  21  Ch.  D. 
369 ;  Dicks  v.  Brooks,  29  W.  B.  87, 16  Ch.  D.  22  ;  Davis 
v.  ComiUi,  64  L.  J.  Ch.  419,  33  W.  B.  Dig.  64.  The  last 
case  cited  governs  the  present  case.  These  rolls  are  of 
no  use  without  the  machine.  This  is  a  question  of 
interpretation  of  the  section.  At  the  time  the  Copy- 
right Act  of  1842  was  passed  mechanical  methods  of 
reproducing  tunes  were  well  known.  These  roUs  are 
part  of  a  machine,  and  are  not  included  in  the  Act. 

Th*»y  also  referred  to  Sa*tt  v.  Stanford,  15  W.  B. 
757,  L.  B.  3Eq.  718. 

Butcher,  Q.C,  in  reply. — The  main  question  is  what 
is  a  sheet  of  music  The  sheet  need  not  be  of  paper, 
it  may  be  of  metal.  The  sheet  may  be  of  any  form ; 
it  includes  a  sheet  of  any  material  or  shape.  It  is 
suuh  as  includes  any  record  of  notes  that  can  be 
reproduced  as  music.  Something  is  required  to 
intervene  between  symbols  and  sounds — it  need  not 
necessarily  be  a  human  intelligence.  The  record 
itself  is  not  of  importance,  but  its  capacity  to  be 
reproduced  into  sound.  The  precise  notation  of  the 
record  is  not  of  importance,  or  the  means  bv  which 
it  is  done.  The  copyright  is  not  in  the  symbols  but 
in  the  air. 

Stiblino,  J.,  stated  the  facts  as  above,  and  con- 
tinued :  No  question  arises  as  to  the  right  of  perform- 
ance of  these  pieces  under  section  20  of  the  Clopyright 
Act  of  1842.    What  is  in  dispute  is  whether  &e  sale 
of  these  rolls  constitutes  an  infriugament  of  the  copy- 
right vested  in  the  plaintifEs  under  the  earlier  part  of 
the  Act.    This  turns  on  the  construction  of  section 
2,  by  which  the  word  book  is  to  be  construed  to  mean 
and  include  (amongst  other  things)  every  sheet  of 
music  separately  published,  and  the  word  oopyriffht 
is  to  be  construed  to  mean  '*  the  sole  and  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies  of 
any  subject "  to  which  the  word  is  apphedm  the  Act, 
includinjo;,  therefore,  a  sheet  of  music.    The  conten- 
tion of  we  plaintiffs  is  that  the  rolls  are  copies  of  a 
substantial  part  of  what  is  found  in  the  sheets  pub- 
lished by  them,  though  expressed  in  a  somewhat 
unusual  and  difficult  form  of   notation,  and  con- 
sequently  that   the  sole  and   exclusive  liberty   of 
multiplying  copies  is  infringed,  just  as  the  publica- 
tion in  shorthand  of  an  ordinary  piece  of  leUerpress 
would  be  an  infringement  of  the  copyright  therein : 
see  Nvxls  v.  Pitman,    For  tiie  defendants  it  is  urged 
that  the  rolls  really  form  parts  of  machines  for  the 
production  of  musi(»l  sounds,  and  that  the  Legislature 
in  passing  the  Copyright  Act  shows  no  intention 
of  interfering  with  such  mechanism.    In  my  opinion 
the  latter  view  is  in  the  main  to  be  preferred.     It 
was  decided  in  Bach  v.  Longman  that  the  oopyright 
conferred  by  the  statute  8  Anne,  c.  19,  on  the  authors 
of  printed  books  extended  to  printed  music.    Ttds 
decudon  has  been  embodied  in  s^stion  2  of  the  Act  of 
1842,  as  quoted  above.    The  copyright  conferred  by 
that  Act  appears  to  me  to  be  the  exclusive  liberty  of 
multiplying  copies  of  something  in  the  nature  of  a 
book.    The  roUs,  so  far  as  they  contain  perforations, 
are,  in  fact,  used  simply  as  parts  of  a  maohine  for  the 
production  of  musical  soun^,  not  for  the  purpose  of  a 
book.    Ther  are  used  as  a  means  of  appealing  to  the 
mind  directly  through  the  ear ;  iiot»  as  in  the  case  of 
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»  book,  thnragli  the  eye  of  an  ordinatT  reader,  or 
thronglk  tlie  BenM  oE  toooh  in  tbe  cam  of  a  blindpenon. 
Some  mechanioal  iDttnimflDta  for  the  prodootion  of 
mnaioal  effects,  aa,  for  example,  the  muaioal-box  and 
the  bural-OTgMi,  aeem  to  have  beoi  well  known  in 
the  last  oentmy,  long  prior  to  the  passing  of  the  Act 
of  1842.  It  was  admitted  by  Mr.  Sonitttm  in  his  able 
argument  for  the  pluntifb  that,  if  the  oonstmotion 
■oiijght  to  be  placed  by  them  on  the  Act  be  oorreot,  the 
cylinder  of  a  mudcal-Dox  is  a  sheet  of  musio  within  the 
statute.  If  this  had  been  within  the  contemplation'of 
the  Legislsitare  I  oaniuit  but  think  ^lat  the  framen'of 
the  Act,  who  were  oareful  to  point  out  what  the  word 
"  book  "  was  to  mean  and  ioolade,  would  have  been 
no  less  careful  to  explain  that  the  term  sheet  of  mnsio 
was  to  mean  and  indnde  something  which  woold  not 
fall  within  the  ordinary  acceptation  of  the  words. 
There  is  no  decision  in  this  oouotry  precisely  in  point. 
Bi  HoUinrake  t.  TrutwtU  it  was  hrld  that  a  card- 
board pattern  sleeve  containing  on  it  soales,  figntM, 
and  verbal  directions  for  adapting  it  to  sleeves  of  any 
dimensions  was  an  instmment  or  tool  incapable  of 
ooppight  under  the  Act  of  1842,  Ihoogh  possibly  the 
rabjeot-matter  of  a  patent.  In  the  statnles  relating 
to  oo^ri^t  in  patntiiigt  and  engnringa  limitatioDB 
of  vanona  nndt  nave  been  plaoed  on  the  meaning  of 
the  wOTd  "  copy  "  ;  see  ZKcAs  v.  Brookt ;  Ha-nftttiengl 
V.  Bmpirt  PoMx  Co.;  and  Haf^fatamgl  v.  Sainu, 
[189fi]  A.  0.  20,  43  W.  B.  Dig.  62.  In  my  jndg- 
ment  the  Act  of  1S42,  fairly  oonstmed,  does  not  pre- 
vent the  defendants  from  making  or  aeUiog  uiese 
rt^  ao  far  astbeyoontainperfomtions.  Ithii£,how- 
evcv,  that  in  adding  to  them  words,  taken  from  Uie 
[Jaintift'  nndc  sheets,  for  the  purpose  of  indicating 
to  the  player  on  the  iostnimemt  the  pace  and  expres- 
sion at  ana  with  which  the  music  ought  to  be  played, 
the  defendants  have  gone  beyond  their  rights,  and 
that  there  ought  to  be  an  injunction  to  restrain  themi 
from  M  doing.  Under  all  the  aircunutanoes  I  propose 
to  make  no  cwder  as  to  ooet«. 

ifaplsf,  Ttadah, 


O.B.  Div.  \    .  w      ,« 

(Darling  and  OhannaU,  JJ.)  (  "■?  '°- 

Tm  BourrABu  Lipb  Absukaetos  Sooibtt  of  the 

UsniKD     Statu    v.    Bishop  fSUKVKlfOB     of 

TAXK(a.) 

InlaTid£evertUf— Income  tax— Life  Attarance  company 
—AnnwU  prqfili  and  gaint—Mutual  oMuratics— &- 
(urn*  of  premium  as  "rtbaie  or  ditcounf—Iiuxme 
Tax  Act,  1863  {16  *  17  Vid.  c.  34),  Schtd.  D. 
A  life  atturance  company  iy  its  eharUr  limited  the 
inttreit  payable  to  the  holderi  of  He  camtal  Axk  to!  per 
catL,  and  the  earning!  and  ree«ip4i  of  the  com^xmy  over 
and  above  this  fixed  dividend,  and  the  louet  and  ementee 
on  the  year' I  trading  were  to  be  accumulated.     The  tntur- 
anee  baeinett  of  the  company  uxu  expretted  to  be  conducted 
upon  the  mutuai  pian,  and  every  five  years  each  policy- 
holder vms  to  be  credited  with  a  ehare  of  the  aeeum*dated 
torque  to  be  applied  by  him  either  in  thepurehate  of: 
addiUonai  amount  of  iniurance  payable  at  hi»  doM,  „. 
of  hie  option  to  the  purdtate  of  an  annuity  in  reducOoa 
of  hie  future  premiums.     The  amount  ^  the  ntrplas 
funds  to  be  to  divided  at  thete  quinquennial  dittributtons 
wai  to  be  entirely  a   matter  for  the   diteretion  of  the 
direetore  t/tAe  company, 
Beld,  that  the  accumulated  funds  of  the  company 


were  not  the  property  of  the  poUey-hotderi,  and  tU  6t 
returns  from  aurplue  did  not  pats  to  them  by  tie  oa- 
ttitution  of  thecompany,  bat  u?ere paymenii  mtte  Um       : 
arising  out  of  the  "profit*  "  earned  by  the  con^amf,emi      ] 
the  money  to  lo  be  divided  had  rightly  been  tmrtuils       | 
income  tax  under  Schedule  D.  \ 

Ijast  V.  London  Assnranoe  Co.,  34  W.  R.  OXi,V> 
App.  Cat.  438,  folloioed ;  New  York  Inmrance  Co.  t,       , 
Style.  14  App.  Oas.   381,   36  W.  R.  Dig.   80,  efprmi 
and  dittinguuhed. 

Case  stated  by  tibe  Commissionera  for  the  Oenoil      | 
Porpoees  of  the  Inoome  Tax  Acta  tor  the  Oij  d 
London,  after  meetings  held  on  the  6th  of  AogoA      I 
1896.  and  the  6th  of  May,  1887,  when  the  BqnitaUs 
Life  Assnranoe  Bodety  of  the  United  State*  afipedd      : 
against  three  asseesmenta  made    upon  then  nadv 
Scbednle  D  of  the  Act   16  &  17  VioL  o.  34,  fix  (k      ' 
years  ended  the  6th  of  April,  1892,  1896,  andUST. 
The  assessments  ware  in  respect  of  what  w«e  ssid  to      j 
be  *'  profits  "  for  the  three  years  in  qoeatian  at  bs 
rate  of  £80,000  a  year,  bat  it  had  been  agreed  tiWil      I 
the  aodety  were  held  liable  there  should  ba  an  inqny     | 
into  the  exact  figures. 

Tbe  &ots  were  thus  stated:  The  ooinp>i«y  «bs 
established  by  charter  onder  Urn  insnianoe  uwsflttkt 
State  of  New  York.  The  principal  office  for  (ka 
transaction  of  bnainess  was  lootted  in  tbe  tiij  at  Hew 


laws.  The  holders  ot  tbe  capital  sto(K  nuo^t  nesin 
a  semi-annnal  dividend  on  the  stock  BO  MM  by_  then 
not  to  exoeed  3^  per  cent,  of  tbe  same,  auoti  diwdwJt 
to  be  paid  at  the  time  and  in  tha  maniksr  dawgnsh^ 
by  the  directors  of  the  aompany.  The  eannngs  nd 
receipts  of  the  company  over  and  Hbon  tbs 
dividends,  loases,  and  ezpenaea  wen  to  b«  •coana- 
lated. 

By  article  4  it  was  provided  that  Uie  oonali 
power*  of  the  company  should  be  Tested  in  a  noaid 
of  directors  and  shonld  be  exercised  by  tltam  and  by 
*aob  officers  and  spmt*  aa  titey  might  ^yoiat. 

By  artiole  6  the  directors  woe  empowmd  to  dtd 
annually   a   president   and   vice-preaideDt,  and   l> 
appoint  a  seoretary  and  other  offioars,  and  to  dad^ 
mine  the  rates  ot  premium  and  tbe  amo^ola 
insured  on  uiy  one  life,  and    ttie    terms  at 
insurances. 

Artiole  B  was  as  follows :  "  The  inamaaoe  bn 
ot  the  company  sh^  be  oonduoted  vpoa  Uw  a 
plan.  .  .  .  The  officers  of  the  oompany  i 
sixty  days  from  tbe  expiiation  of  the  fint  fi«« 
from  the  31st  of  September,  1869,  and  of 
Bubeequent  period  of  five  yean,  shall  caoaa  a  b 
to  be  stntok  of  tbe  afflur*  of  tha  oompsuiy,  ^ 
shall  exhibit  its  assets  and  liabilities,  boA  p 
and  contingent,  and  also  the  net  snrplns  after  m 

! mJf — 1 1 1 g  ^  J — L.J ii_. 


credited  with  an  eqnitabl*  share  of  tl»e  said  m 
and  soch  equitable  share,  after  bssn|[  asoast 
shall  be  applied  to  the  pmdtsse  of  an  mU! 
amount  of  msnraaoe  (payable  at  death  or  wit 
policy  itself}  expressing  the  reranioiiBry  vd 
such  eqnibabU  *hisra  at  such  interest  as  tha  dir 
may  designate,  or,  if  any  polioy-h<dder  so  < 
sudi  equitable  sbure  of  surplus  ahall  be  upU 
the  punbass  of  an  annuity  to  be  applisd  i 
reduction  of  his  or  her  futiue  premiums.  In  a 
death  the  amount  standing  to  the  oiedit  of  tha 
fairared  at  the  last  praoeding  striking  of  hafanei 
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be  paid  0¥6r  to  the  peraon  entitled  to  receive  the 
same,  and  the  proportion  of  surplus  equitably 
beloDging  to  him  or  her  at  the  next  subsequent 
•biking  of  balance  shall  also  be  paid  when  the 
BBID6  shall  have  been  ascertained  and  dedarerl." 

It  was  also  provided  that  the  officers  of  the  com- 
pany every  five  years  were  to  cause  a  general  balance 
itatement  of   the  affairs   of   the   company,    which 
shoald  show  the  amount  received  during  the  preced- 
ing five  years  for  premiums,  interest,  and  annuities, 
Slid  the  amounts  paid  for  losses,  exp<>nses,  aod  other- 
wise,  and  the  balance  remaining  in  the  treasury, 
together  with  the  manner  in  which  the  same  is  in- 
vested.    A  share  capital  of  100,000  dols.  was  required 
to  be  subscribed  by  every  insurance  company  by  the 
laws  of  the  Htate  of  New  York  (being  chapter  463  of 
thwyear  1853),  and  the  capital  was  always  invested  in 
United  States  Ch>vemment  bonds  and  deposited  with 
the  Controller  of  the  State  of  New  York.    A  branch 
or  department  of  the  company  for  Great  Britain  and 
Ireland  had  been  estabhshed,  and  carried  on  business 
at  No.   6,  Piince's-street,  in  the  City  of  London, 
under    the   management    of   a   London    board   of 
directors,    with    a    chairman,     secretary,    general 
SMtn<>g'^f  9!od  trustees.      It  was  admitted  that  the 
board  of  directors  alone  by  their  officers  manage  the 
affairs  of  the  company.    They  declared  the  amoimt 
that  should  be  divided  amongst  the  policy-holders, 
who  had  no  power  to  interfere  in  the  management, 
sod  the  amount  to  be  set  aside  for  ^e  reserve.    The 
undivided  surplus   over  and  above  the  company's 
liabilities  amounted  to  £7,787,458  for  the  year  1894, 
i;8,442»502  for  1895,  and  £8,995,245  for  1896.   Policies 
were  also  granted  by  the  company  to  persons  without 
light  of  participation  in  the  profits  of  the  company. 
It  was  not  contended,  on  behalf  of  the  company, 
that  tiiey  were  exempt  from  income  tax  in  respect  of 
ffaiB  source  of  profit.    The  net  premiums  and  interest 
after  ptovision  for  liabilities,  including  death  daims, 
fto.,  are  applied  to  pay  expenses,  as  determined  by  the 
directors  in  their  discretion,  and  to  provide  a  reserve 
as  required    hv   the    regulations  of  the  Insurance 
Department  oz   the   State   of   New   York,  then  a 
dividend   not  exceeding  7  per  cent,  is  paid  to  the 
shateholders  on  their  capital,  then  the  balance,  as  the 
directors  may  determine,  is  invested  to  provide  for  a 
division  amongst  the  psorticipating  policy-holders  of 
the  company  by  way  of  bonus  on  or  increase  to  the 
smonnt  insured  according  to  such  principles  as  may 
from  time  to  time  be  adopted  by  the  society  (through 
the  directors)  for  such  distribution. 

The  contentions  on  the  part  of  the  Inland  Bevenue 
were  that  the  company  mkI  its  assets  were  not  the 
property  of  the  pouoy-holders,  and  ^at  they  have 
neinier  control,  power,  liability,  nor  right  except  suoh 
as  the  shareholders  by  their  oirectors  choose  to  give 
than;  that  the  iK>licy-holders  were  not  members 
of  tlie  company,  but  were  third  persons  who  contract 
with  the  company.  That  the  accumulated  funds 
of  the  company  were  not  the  property  of  the 
policy-holders,  but  were  accumulated  profits,  and 
that  the  company  could  not  properly  daim  to  be  a 
mntnaJ  insurance  company ;  that  the  provision  of 
article  6  of  the  charter  that  the  insurance  business  of 
the  company  should  be  conducted  upon  the  mutual 
plan  ooud  only  relate  to  the  division  of  such  portion 
of  the  profits  as  the  directors  might  determine ;  that 
the  diyision  of  a  portion  of  the  profits  over  and  above 
the  fixed  dividend  payable  to  the  shareholders  did  not 
alona  make  the  company  a  mutual  insurance  com- 
pany ;  and  that  the  net  surplus  so  far  as  the  same  was 
oeriyed  from  premiums  received  in  the  United  Kins- 
dom  was  a  profit  or  gain  of  the  company  liable  to  be 
aaaesaed  to  iocome  tax  under  Schedule  D  to  the  Act 
16  A  17  Yiot.  a.  34. 


The  company  cited  the  case  of  New  York  Life 
Imurance  Co.  v.  Styles,  14  App.  Cas.  381,  38  W.  B. 
Dig.  89,  and  thereupon  contended  that  premiums  paid 
to  the  company  were  contributed  as  an  estimated 
amotint  required  to  cover  the  risks  for  the  year  and  the 
necessary  expenses,  and  that  any  surplus  or  balance  is 
not  profit  or  gain  liable  to  assessment,  but  is  merely 
an  excess  of  contribution  over  expenditure,  which 
they  contended  would  be  ultimately  returned  to  the 
contributors. 

The  Commissioners  of  Taxes  were  of  opinion  that 
the  company  was  not  a  mutu  il  insurance  company 
within  the  meaning  of  the  case  above  cited  and  was 
liable  to  be  asseast-d  to  income  tax  on  profits  or  gains 
made  in  the  United  Kingdom,  and  they  confirmed  the 
assessments. 

From  that  deoiBion  the  company  appealed. 

Sir  BobeH  Beid,  Q.C,  and  C.  H.  NeUh  (with  them 
FogU^  Q.C), — We  submit  that  premiums  paid  to  the 
company  are  contributed  as  an  estimated  amoont 
required  to  cover  the  risk  for  the  year  and  the 
necessary  exp<»nses ;  they  appear  in  the  balance-sheet 
as ''profits"  because  there  is  a  statutory  duty  to 
return  them  in  the  credit  account,  but  it  does  not 
follow  that  any  snrnlus  or  balance  which  appears  in 
the  balance-sheet  under  this  head  is  a  profit  and  gain 
liable  to  assessment,  for  it  may  be  merely  an  excess 
of  contribution  over  expenditure  which,  as  we  contend 
is  Ihe  case  here,  will  ultimately  be  returned  to  the 
contributors.  These  return  of  premiums  or  bonuses, 
call  them  by  what  name  you  like,  are  in  the  nature  of' 
a  discount  or  rebate — ^in  fact,  an  inducement  offived 
to  get  persons  to  deal  with  the  company — and  the 
company  making  no  **  profit "  therefrom,  these  sums 
have  been  improperly  included  in  the  assessment. 
A  dose  examination  of  the  judgment  given  in 
the  House  of  Lords  in  the  cases  of  the  New  York 
Life  Imuranee  Co.  v.  Styles  and  L<ut  v.  The 
London  Assurance  Corporation,  34  W.  B.  233,  10  App. 
Cas.  438,  shows  this,  and  decides  that  where 
such  surplus  over  expenditure  has  been  contributed 
by  the  policy-holders  and  is  din>osed  of  by  the 
constitution  of  the  company  itself,  such  assets  are 
not  profits.  We  agreed  for  the  purpose  of  deciding 
and  shortening  the  argument  in  this  case,  although 
we  believe  the  point  is  open  to  argument,  tiiat  if  such 
assets  are  held  by  the  court  in  fact  to  be  disposed  of 
by  this  society  by  the  shareholders  then  that  they  are 
"  profits  *'  of  the  company  in  such  a  sense  that  they 
are  liable  to  be  assessed. 

CrippSy  Q.  C,  and  Danckwerts,  for  the  commissioners. 
— ^The  true  distinction  to  be  drawn  between  the  two 
cases  cited — the  judgments  in  which  appear  at  first 
to  be  at  conflict,  as  the  facts  in  both  are  almost 
identical— is  this:  in  Styles*  case  the  articles  of  the 
company  affected  only  the  policy-holders,  and  the 
surplus  was  rightly  held  to  oe  not  profits  in  which 
the  shareholders  of  the  company  participated  or  had 
any  control  over ;  whereas  m  Las^s  case,  there  being 
shareholders  as  well  as  policy-holders  interested,  it 
was  held,  and  rightiy,  that  the  surplus  was  "profit,'' 
and  the  company  in  respect  therafor  was  properly 
assessed  to  income  tax.  We  say  the  facts  in  this  case 
are  shown  to  be  the  same  as  in  Lasfs  ease,  and  the 
assessment  ought  therefore  to  stand.  The  decision 
given  in  the  Mersey  Dock  and  Harbour  Board  v.  Lucas, 
32  W.  B.  34,  8  App.  Cas.  891,  supports  our  conten- 
tion. 

Dabunq,  J. — In  this  case  I  think  there  must  be 
judffment  for  the  surveyor  of  taxes.^  Here  there  was 
an  mdependent  distinct  body,  which  was  the  com- 
pany, independent  of  and  distinct  from  the  policy- 
holders.   vnieU^er  th^t  distinguishes  this  case  froni 
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SU/Us^  case  I  will  not  say  as  a  fact,  bnt  to  my  mind  it 
certainly  does  distingaiith  it  from  the  reasoning  of  the 
majority  of  the  learned  lords  who  have  given  jadg- 
luent  in  Styles'  ease^  because  over  and  oyer  again  there 
are  sach  expressions  as  this  of  Lord  Maonaffhten,  **  I 
d.)  not  think  that  that  decinon" — i.e.,  the  decision  in 
Lasfs  case — **  compels  your  lordships  to  hold  in  a  case 
like  thti  present,  where  the  basineas  is  a  matual 
undertaking  pure  and  simple,  that  persons/*  and  so 
on.  Whatever  may  have  been  the  facts  in  Styles^  case 
— whether  it  was,  as  they  assumed,  a  mutual 
undertaking  pure  and  simple — I  do  not  think  it  can  be 
contended  that  the  present  case  is  that  of  a  mutual 
undertaking,  and  it  was  conceded  that  if  it  were,  and 
tbac  the  pt-opln  had  merely  agreed  to  assure  one 
another,  and  had  overpaid  in  the  matter  of  insurance, 
they  could  from  time  to  time,  by  some  process  of  re- 
ad jastment,  give  back  to  one  another,  in  equitable 
shares,  what;  they  bad  overpaid — that  is  perfectly 
plain — and  what  they  received  back  could  not  in 
any  sense  be  called  profit,  and  would  not  be 
assessable  to  income  tax.  But  here  there  are 
two  distinct  bodies,  and  I  think  this  case  is 
governed  by  JLisVs  case,  which  was  so  much 
discussed  'during  the  argument.  Here  there 
was  a  surplus  which  was  paid  by  the  policy- 
holders to  the  company  as  distinct  from  the  policy- 
holders themselves, .  When  that  was  done  I  think 
that  was  the  profitis,  and  I  think  the  surplus  was  the 
profits  in  the  hands  of  the  company.  It  was  true 
that  the  company,  having  ffot  it,  chose  to  pay  it 
back,  or  to  pay  a  certain  portion  of  it  back — not  all  of 
it  ^because  there  always  is  something  accumulating 
in  the  hands  of  the  company ;  but  they  paid  back  a 
portion  of  it — as  I  say,  not  all  of  it — which  is  per- 
haps worth  observing.  They  paid  some  of  it  bacK  to 
the  policy-holders  who  were  outsiders,  but  that  fact 
did  not  prevent  it  from  remaining  profit ;  it  was  a 
surplus  which  became  profits  in  the  luuids  of  the  com- 
pany. The  fact  that  they  chose  to  pay  away  their 
profits  in  order  to  extend  their  business  I  do  not 
think  entitles  them  to  say  that  they  never  were  profits 
at  all.  Sir  Bobert  Beid,  on  behalf  of  the  company, 
argued  that  because  this  was  done  to  attract  business, 
and  \jj  virtue  of  particular  contracts,  that  therefore 
the  things,  even  if  they  had  once  been  profits,  could 
not  properly  be  considered  as  profits  any  longer. 
That  would  lead  to  this  kind  of  argument — that  even 
realized  profits  in  any  business  if,  having  been  decided 
to  be  realized  profits,  the  company,  whatever  it  was, 
decided,  or  any  business  person  decided  to  employ  a 
certain  part  oi  his  profits  not  in  living  on  them  or 
distributing  them,  but  in  enlarging  his  business  with 
them,  then  at  once  they  could  oe  said  to  be  not 
profits  at  all,  but  capital  in  the  business.  I  cannot 
think  so.  It  seems  to  me  that  the  surplus  became 
profits.  ^  What  was  done  with  it  did  not  prevent  it 
from  being  profits,  eyen  although  it  was  done  by 
yirtue  of  a  prior  agreement  that  it  should  be  done  ; 
and  this  case  therefore  is  indistinguishable  from 
Lasfs  ease.  Whether  Lasfs  case  was  indistinguishable 
or  not  from  Styles^  case,  certainly  the  learned  lords 
y^ho  gave  judgment  in  Styles^  case  do  affect  to 
distmguish  it,  and  I  must  say  that  it  seems  to  me 
that  the  judgments  in  these  two  oases  are  perfectly 
distinguiBhable  one  from  the  other.  I  think  that  the 
condnsion  I  have  come  to  in  the  case  we  are  now 
considering  is  consistent  with  the  decision  in  Lasfs 
case,  and  certainhr  with  the  reasoning  of  the  majority 
of  the  House  of  Lords  in  Styles'  case* 

Chaxnell,  J. — I  am  of  the  same  opinion.  I 
think  we  must  assume  that  both  the  oases  in 
the  ^ouse  of  Lords  which  .have  been  cited  are 
ri^h^  and  that  there  is  a  rei^  distinction  between  I 


them.     Then  the  House  of  Lords  point  out  what 
that  distinction  is,  and  I  cannot  help  f-hwViwg  tiist 
the   judgment    that   throws    most   light   upon  the 
whole  matter  is  that  of  Lord  Bramwell  in  the  seoond 
case,  because  he  tells  us  there,  he  being  the  disieatin^ 
judge  in  Lasfs  ccue,  what  was  the  principle  of  Ltd'i 
case,  and  he  says :  "  I  understand  the  principle  of  tha-. 
decision  t>  be  that  there  was  a  Cimpaay  mtkinf^ 
profits,  meaning  to  make  profits,  not  from  its  ova 
members,  but  from  those  it  dealt  with,  that  altboagli 
it  returned  two-thirds  of  those  profits  to  those  itd^lt 
with  they  were  not  the  less  profits,  and  that  there- 
fore income  tax  was  payable  on  them.    I  thought 
and  still  think  that  wronff ;  I  thought  that  the  proftti 
were  only  what  remained  after  the  return  they  bid 
agreed  to  m%ke  on  what  was  divisible  among  the 
shareholders.     But  whichever  opinion  is  right  .  .  J* 
and  so  on.    Now  he  tells  us  what  that  principle  wii^ 
and  assuming  that  to  be  the  principle  of  Lasfs  aue 
it  seems  to  me  quite  dear  that  the  present  case  now 
before  us,  comes  within  that  principle.     Here  wsi  a 
body  of  shareholders — ^true,  very  small  in  nambsr  asd 
with  very    small    capital   in   proportion    with  tbs 
business  which  they  did,  but  they  associate  them- 
selves for  the  purpose  of  carrying  on  the  bosineis  of 
life  insurance,  and  carrying  it  on  in  this  way.    ^Disj 
say :  ''  We  will  limit  our  profits  to  7  per  cent*  upon  tfai 
capital  which  we  put  into  it.     By  offering  to  diviie 
all  profits  over  7  per  cent  we  shall  no  donbt  do  a 
very  large  business,  and  although  we  shall  nsfsr 
make  for  ourselves  more  than  7  per  cent.,  we  dull 
make  our  7  per  cent,  yery  secure.   It  will  be  a  portioi 
of  a  very  large  income,"  and  so  it  is  in  this  partiflolir 
case.     *'  We  shall  be  absolutely  secure  vcpotk  it,  sod 
we  shall  give  away  all  our  profits  beyond  it."    Now, 
it  might  well  be  said  before  Laefs  case,  as  Lord  Bria- 
well  there  pointed  out,  that  the  sums  which  tbif 
had  contracted  with  the  people  with  whom  tfa^  dii 
business  to  give  back  to  those  persons  were  bnsiiiMi 
outgoings  and  must  be  taken  into  aooonnt  befora 
you  arrive  at  any  profits  at  alL    The  House  of  Lordi 
said  that  was  not  so.     Having  regard  to  that,  it 
seems   to  me    the    present    case  comes  within  the 
principle  of  that  decision.    The  subsequent  dedsioa 
in  Styles*  case  simply  said  that  where,  as  they  assamsd 
wsLS  the  fact  in  that  case — and  whether  they  woe, 
right  or  wrong  is  quite  immaterial  to  ns — ^it  was  tbs 
cattO  of  a  mutual  insurance  pure  and  simple,  when. 
parties  agreed  to  do  business  insuring  themselves  sni 
nobody  else,  the  sums  that  they  in  a  certain  tmm 
dividea  among  each  other,  not  divided  by  tdcns 
them  in  cash  necessarily  but  by  adding  them  to  thsir 
policies  or  by  altering  the  proportion  vriiich  wis  to 
be  contributed  during  the  next  year,  are  not  to  hs 
taken  on  tiieir  part  to  be  profits,     I  assume  that  *o 
be  correct ;  if  so  it  does  not  govern  the  present  can. 
The  present  case  comes  within  the  first  ^*»r*f*^?*»  sni 
not  within  the  second.    On  those  grounds  I  thnk 
the  judgment  must  be  for  the  Crown. 

Appeal  dismissed. 

Solicitors   for   the    appeUants,    NeUh^   Howdl^  ^ 
Mac/arlane, 

Solicitor  for  the  respondent.  The  Solicitar  o/Ialatd 
Revenue, 
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Q.  B.  Diy.  )  „      -- 

(Darling  and  OhanneU,  JJ.)  j  "*y  ^^• 

Oahbron  (Trading  ab  The  Co-operative  Coal 

Co.)  V.  Tyler,  (a.) 

Weights  and  measures — Sale  of  coed  —Ticket  or  note — 
Seller* 8  name — Weights  and  Measures  Ad,  1889  (52 
A  53  Vict.  c.  21),  s.  21 ;  Schedule  III. 

In  tJie  ticket  or  note  required  hy  section  21  of  the 
Weights  and  Measures  Act,  1889,  to  be  delivered  by  the 
seller  of  cfMil  to  the  purchaser,  the  name  under  which  the 
seller  trades  may  be  inserted  instead  of  his  real  name, 

Oase  stated  by  jnstioes  of  Middlesex. 

An  information  was  laid  against  the  appellant  under 
section  21  of  the  Weights  and  Measures  Act,  1889, 
charging  him  with  causing  to  be  delivered  a  quantity 
of  ooal  exceeding  2cwt.  to  a  pnrchaser  bv  means  of  a 
vehicle  and  unlawfully  neglecting  to  deliver  or  cause 
to  be  delivered  a  ticket  or  note  according  to  the  form 
in  fhA  third  schedule  of  the  Act. 

The  following  facts  were  proved : 

On  the  18tti  of  November,  1898,  one  of  the 
Hppellant's  carmen  delivered  to  a  purchaser  in  the 
pariah  of  Old  Brentford  a  quantity  of  coal  exceeding 
2uwt.— to  wit,  one  ton — ^l:^  means  of  a  vehicle  on 
which  the  defendant's  name,  Cameron,  appeared.  The 
curnuin,  before  any  of  the  coal  was  unloaded,  ddivered 
to  the  purchaser  a  ticket,  partly  in  writing  and 
partly  in  print,  wherein  the  seller  of  the  coal  was 
deaoribed  as  the  Go-operative  Coal  Co.  Before  the 
ticket  was  so  delivered  to  the  purchaser  the  name  of 
the  person  in  charge  of  the  vehicle  had  been  inserted 
thereon* 

The  appellant  had  for  several  years  before  the  18th 
of  November,  1896,  carried  on  business  as  a  coal 
merchant  on  his  own  account  at  107,  Pancras-road, 
Baling  Dean,  and  at  other  places  in  London  under  the 
name  of  the  Co-operative  Coal  Co.,  and  four  other 
different  names.  There  was,  in  fact,  no  company 
limited  in  eodsteDoe. 

Shortly  before  the  18th  of  November,  1898,  the 
purchaser  had  ordered  from  an  office  where  the 
i^pellant  was  trading  under  the  name  of  tiie  Co- 
operative Coal  Co.,  at  Ealing  Dean,  one  ton  of  coal. 

The  justices,  being  of  opinion  that  in  order  to 
satisfy  the  requirements  of  section  21  and  of  the  i^ird 
schedule  of  the  Act  the  real  name  of  the  appellant, 
Frederick  Brough  Cameron,  ought  to  have  appeared 
on  the  ticket,  convicted  the  appelant. 

Kershawt  for  the  appellant,  was  stopped. 

JSbr^e,  for  the  respondent. — ^The  statute  was  passed 
for  the  protection  of  purchasers.  That  would  not  be 
eflfootually  accomplished  if  a  coal  dealer  could  put  a 
name  other  than  his  own  upon  the  ticket.  If  that 
wwe  so,  a  perwrn  trading  under  several  different 
names,  as  the  appellant  did  in  this  case,  if  he  had 
been  convicted  under  one  name,  would  be  able  to  use 
afterwards  one  of  the  other  names,  and  so  avoid  the 
extreme  penalties  usually  imposed  upon  second 
ofEonders.  The  proper  name  to  be  inserted  on  the 
ticket  is  the  seller's  own  name,  and,  in  the  case  of 
a  firm,  the  names  of  all  the  partners  should  be 
inserted* 

Dabloto,  J. — ^This  conviction  was  wrong.  When 
the  statute  says  that  the  name  of  the  seller  must  be 
put  upon  the  ticket,  that  is  sufficiently  complied  with 
when  the  name  under  which  the  seller  carries  on 
bnnness  is  inserted.  It  would  be  equally  correct  to 
inaert  the  seller's  own  name— in  this  case,  Cameron. 

Chankell,  J. — ^I  am  of  the  same  opinion.     The 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 

at-Law.  \ 


general  law  is  that  a  man  may  adopt  any  name  he 
chooses  in  which  to  carry  on  his  business.  I  do  not 
think  that  any  alteration  is  intended  to  be  introduced 
into  the  law  in  that  respect  in  this  Act  of  Parliament. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Woodbridge  &  Son, 

Solicitor  for  the  respondent,  Sir  R.  Nicholson, 


Q.  B.  Div.  ]  ]j^^y  3^ 

(Darling  and  Cbannell,  JJ.)  j  ^ 

Mather  v.  Lawrskob.  (a.) 

Education— Employment  of  child^ Purposes  of  gain — 
Domestic  work — Elementary  Education  Act,  1876  (39 
<fc  40  Viet,  e,  79),  s.  47. 

A  child  aged  thirteen,  who  had  not  obtained  the 
certificate  m«miioned  in  section  5,  sub'section  2,  of  the 
Education  Act,  1876,  and  who  did  not  come  within  the 
exemption  in  section  9,  was  kept  at  home  by  her  father 
and  employed  in  household  work,  whereby  the  child's 
mother  was  enabled  to  go  out  to  work  and  to  earn  a 
weekly  wage. 

Held,  that  the  father  had  not  employed  his  child  in 
any  labour  for  the  purposes  of  gain  tvithin  the  meaning 
of  section  47  of  the  Act,  and  was  not  liable  to  conviction 
under  that  section. 

Case  stated  by  two  justices  of  the  County  of 
London. 

The  respondent  was  charged  ,with  an  offence  under 
section  6  of  the  Elementaiy  Education  Act,  1876, 
which  provides  that  '*  every  person  who  takes  a  child 
into  his  employment  in  contravention  of  this  Act 
shall  be  liable  on  suuunary  conviction  to  a  penalty 
not  exceeding  40s." 

The  following  facts  were  proved :  The  respondent 
worked  as  a  Venetian  blind  painter.  His  family  con- 
sisted of  his  wife ;  two  sons,  aged  respectively 
twenty-one  and  eighteen  years,  who  lived  at  home 
with  their  parents  and  went  out  to  work ;  a  daughter, 
Edith,  between  thirteen  and  fourteen  years  of  age ; 
and  two  younger  children.  The  respondent's  wife  at 
times  went  out  to  work,  for  which  she  received  an 
average  wage  of  lOs.  a  week,  and  in  order  to  enable 
her  to  do  so,  the  respondent  kept  his  daughter  Edith 
at  home,  during  the  whole  of  the  day,  from  the  7th 
of  November  to  the  16th  of  December,  1898,  and 
during  such  time  she  was  occupied  imder  the  re- 
spondent's directions  in  doing  the  housework  and  in 
preparing  the  meals  of  the  family.  Edith  Lawrence 
had  not  obtained  a  certificate  as  provided  by  section  5, 
sub-section  2,  of  the  Act,  nor  did  she  come  within  the 
exception  in  that  sub-section  or  in  section  9  of  the 
Act. 

It  was  contended  for  the  appellant  that  the  respon- 
dent employed  his  daughter  for  the  purposes  of  gain, 
inasmuch  as  he  made  use  of  her  services  at  home  for 
the  purpose  of  enabling  his  wife  to  earn  money,  and 
that  he  came  within  section  47  of  the  Act. 

Tlie  justices  dismissed  the  information. 

The  Elementary  Education  Act,  1876,  provides : 

Section  4.— It  shall  be  the  duty  of  the  parent  of 
every  child  to  cause  such  child  to  receive  efficient 
elementary  instruction  in  reading,  writing,  and 
arithmetic,  and  if  such  parent  fail  to  perform  such 
duty  he  shiEJl  be  liable  to  such  orders  and  penalties  as 
are  provided  by  this  Act. 

Section  5. — A  person  shall  not  after  the  commence- 
ment of  this  Act,  take  into  his  employment  (except  as 

(a.)  Beported  by  F.  O.  EoBmsow,  Esq.,  Barrister- 
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hereinafier  in  this  Aot  mentioned}  any  child — (2)  Who, 
bein^  of  the  age  of  ten  years  or  upwards,  has  not 
obtained  such  certificate  either  of  his  proficiency  in 
reading,  writing,  and  elementary  arithmetic,  or  of 
previoQS  dne  attendance  at  a  certified  efficient 
school,  as  is  in  this  Aot  in  that  behalf  mentioned, 
unless  saoh  child,  being  of  the  age  of  ten  years  or 
upwards,  is  employed  and  is  attending  school  in 
accordance  with  the  Factory  Acts  or  of  any  bye-law 
of  the  local  authority  (hereinafter  mentioned)  made 
under  section  74  of  the  Elementary  Education  Act, 
1870,  as  amended  by  the  Elementary  Education  Act, 
1873,  and  this  Act,  and  sanctioned  by  the  Education 
Department. 

Section  6. — Every  person  who  takes  a  child  into 
his  employment  in  contravention  of  this  Aot  shall  be 
liable,  on  summary  conviction,, to  a  penalty  not  ex- 
ceediog  408. 

Section  47.— A  parent  of  a  child  who  employs  such 
child  in  any  labour  exercised  by  way  of  tiade  or  for 
the  purposes  of  gain  shaU  be  deemed  for  t^e  pur- 
poses of  this  Act  to  take  such  child  into  his  employ- 
ment* 

Marchant  (Bam  with  him),  for  the  appellant. — 
The  justices  ought  to  have  convicted  the  respondent. 
The  child  was  employed  by  him  *'  for  the  purposes  of 
gain"  within  the  meaning  of  section  47,  oecause  by 
reason  of  the  child  being  employed  in  the  household 
work  the  mother  was  enabled  to  go  out  to  work  and 
so  earn  wages  The  fact  that  the  gain  to  the  husband 
was  only  obtaioed  indirectly,  does  not  prevent  the 
case  from  coming  within  section  47.  The  section 
makes  a  distinction  between  employing  a  child  in 
labour  exercised  by  way  of  trade,  and  for  the  purposes 
of  gain*  The  object  of  this  distinction  was  to  prevent 
ohudien  being  kept  from  school  by  such  employment 
as  ooourred  in  this  case. 

The  respondent  did  not  appear. 

Dabunq,  J. — In  this  case  the  j  ustioes  have  found  that 
the  respondJent  kept  his  child  at  home  and  employed 
her  to  do  household  work  so  that  his  wife  might  be  free 
to  go  out  to  work  by  which  she  was  enabled  to  earn  10s. 
a  week.  If  the  child  had  not  been  kept  at  home  to  dothe 
household  work,  the  respondent's  wife  could  not  have 
earned  this  money.  The  summons  against  the  respon- 
dent was  taken  out  under  section  6  of  the  Elementary 
Education  Act,  1876,  which  says  that  every  person 
who  takes  a  child  into  his  employment  in  contraven- 
tion of  the  Act  shall  be  liable  on  summary  conviction 
to  a  penalty  not  exceeding  forty  shillings,  section  5 
having  said  that  a  person  shall  not  take  a  child  into 
his  employment  except  imder  the  conditions  specified. 
Then,  m  section  47  the  Act  goes  on  to  provide  that  a 
parent  who  employs  his  child  in  any  labour  exercised 
oy  way  of  tirade  or  for  the  purposes  of  gain  shall  be 
deemed  for  the  purposes  of  the  Act  to  take  such  chOd 
into  his  employment. 

The  ma^nstrates  refused  to  convict  the  respondent, 
and  I  think  they  came  to  a  right  decision. 
The  employment  of  children — ^that  is  to  say,  real, 
definite  employment — ^is  forbidden  by  sections  5  and  6. 
Then  it  was  thought,  probably,  that  those  sections 
could  be  evaded  by  a  father  employing  his  child  in 
his  own  factory,  and  therefore  section  47  was  enacted 
to  meet  that  case.  But  in  order  to  come  within  the 
section  the  child  must  be  employed  in  some  trade  or 
for  the  purposes  of  gain.  There  must  be  some  direct 
employment  resulting  in  direct  gain  to  the  employer. 
It  aoes  not  make  any  difference  whether,  in  reading 
the  section,  the  words  ''for  t^e  purposes  of  gain^ 
are  read  with  "employs"  or  with  "  labour,"  for  it 
cannot  be  said  that  in  this  case  the  labour  of  the 
child  was  labour  for  gain,  or  that  the  child  was 
employed  for  gain.    It  is  true  that  the  result  of  what 


the  child  did  was  that  someone  else — ^namely,  the 
mother,  was  enabled  to  be  employed  for  gain,  bat 
that  does  not  cause  it  to  be  the  child  who  wu  em- 
ployed for  the  puipoees  of  gain. 

It  is  to  be  remarked  that  the  respondent  could  liave 
been  made  liable  to  penalties  for  not  Bending  hk 
child  to  sdiool.  It  is  said  that  those  penaltiBi  an 
inadequate,  and  that  that  is  why  prooeedingi  wwe 
taken  under  section  47.  That  may  be  so,  hat  that  ii 
not  a  matter  which  the  court  can  take  into  conaidav 
tion. 

CHAmnELL,  J. — I  am  of  the  same  opinion.  I  tloik 
section  47  was  expressly  framed  to  ezdiide  Ab 
domestic  emplojrment  of  children.  The  realoffanoB 
committed  by  tiie  parent  was  the  not  s  ending  of  the 
child  to  school.  If  the  fine  which  can  be  imposed  for 
that  is  not  large  enough  to  meet  the  case  any  altenr 
tion  must  come  from  we  LegisUture. 

Appeal  dismUaed. 

Solicitor  for  the  appellant^  C  E.  Mortimer. 


} 


April  IS. 


a  B.  DiY. 
(Darling  and  Channell,  JJ.) 

Sykbs  &  Soir  V,  SowsKBY  Distbict  Ooubcil.  («.) 

Local  government — Sewer  constructed  by  landowmr  f» 
his  own  profit — Vesting  in  local  auiharitif—FiiHe 
HeaUh  Act,  1875  (38  A  39  Vict,  c  55),  s.  13,  tsh- 
section  1. 

By  section  13  of  the  Public  HeaUh  Act,  1875,  "oB 
sooisting  and  future  sewers  within  the  district  of  a  kod 
authority  .  .  .  eoccept  {I)  sewers  made  by  aayfenm 
for  his  own  profit  .  .  .  sftaU  vest  in  and  he  wda 
the  control  of  such  local  authority,^* 

Held,  that  a  sewer  constructed  by  quarry  owmat  fm 
the  purpose  of  preventing  surface  water  entering  tier 
quarry  was  not  a  sewer  made  by  them  for  their  profiL 

Appeal  by  the  defendants  in  an  action  for  ei 
injunction  tried  in  a  county  court. 

The  plaintiffs,  who  were  qnany  owners,  kid  do«i 
a  pipe  to  carry  off  water  which  formerly  flowed 
down  a  lime  situated  above  their  quarry  and  fbondifei 
way  into  the  quarry.  The  pipe  was  connected  wA 
the  main  sewer  belonging  to  the  defendants.  SoBi 
time  after  vrards  the  defendants  redrained  ioai 
cottases  which  stood  close  to  the  pipe  laid  down  hf 
the  pUintiffe  and  connected  the  drains  with  the  y^ 
The  result  was  t^t  in  times  of  flood  the  p^e  nm 
unequal  to  the  task  of  carrying  off  both  the  smto 
water  and  the  drainage  of  ttie  cottages,  and  a  fMorte 
of  the  water  flowed  back  again  into  the  plsistiiir 
quarry. 

The  plaintiffs  thereupon,  brought  this  action  for  * 
io junction  to  restrain  the  defendants  from  dceiHtf 
the  cottages  into  their  pipe.  The  defendants  pisstf 
that  the  pipe  was  vested  in  them  by  virtae  of  — '^ 
13  of  the  Public  Health  Act,  1875.  The 
admitted  that  the  pipe  was  a  sewer  within  thei 
of  section  13,  but  contended  that  it  was  laid  dowi  it 
their  profit  within  the  meaning  of  the  first  erosprtM* 

The  county  court  judge  granted  the  injunotioa. 

Lawson  Walton,  Q.C.  {Waugh  with  him^  teii 
defendants. — The  sewer  does  not  oome  ^mtUn  Al 
exception  to  section  13  as  being  made  for  profit  1 
was  not  made  for  profit,  but  merely  for  the  porp** 
of  getting  rid  of  water,  just  as  the  drains  of  a  hoM 
are  made  for  the  purpose  of  getting  rid  of  MWMeesi 


(a.)  Reported  by  C.  G.  Wilbbahak,  Esq.,  Bv- 

rister-at-Iaw. 
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water.    If  by  draming  off  the  water  and 
iting  it  entering  the  qnarry  the  value  of  the 
was  increased,  such  inorease  of  value  is  only 
ivalent  to  the  increase  in  the  value  of  a  house 
it  18  properly  drained.      The  line  of  pipes, 
inently,  vested  in  the  defendants:  see  Adon 
Board  v.   Batten,  28  Ch.  D.  283,   33  W.  R. 
128;  Bondla  v.    Twickenham  Local  Boards  35 
f,  B.  578, 18  Q.  B.  D.  577 ;  Ferrand  v.  Hallaa  Land 
mi  Building  Co.,  41  W.  R.  580,  [1893]  2  Q.  B.  135. 

Bukher,  Q,C,  {Byrne  with  him),  for  the  plaintiff. — 
Riifl  sewer  was  made  for  the  profit  of  the  plaintiffs, 
nd  therefore  comes  within  the  first  exception  to  the 
restiiig  claoae :  see  Minehead  Local  Board  v.  Lutfrell^ 
12  W.B.  667,  [1894]  2  Ch.  178,  and  Croyadale  v.  Sun- 
kry-an-Thamee  Urban  District  Council,  46  W.  R.  667, 
2  Ch.  515. 


Daiujno,  J. — After  some  hesitation  I  have  come 
to  the  oonolusion  that  this  appeal  must  be  allowed. 
[  have  a  difficulty  in  reconciling  some  of  the  decisions 
siih  the  words  of  the  Act.  I  have  come,  however, 
b  tiie  oondusion  that  this  sewer  was  not  one  made 
for  profit,  using  the  word  as  it  is  intended  to  be  used 
in  the  Act 

It  appears  to  have  been  a  sewer  made  in  the  first 
imtaooe  to  prevent  surface  water  which  came  down 
I  lane  from  running  into  a  quarry.  If  the  water 
vere  to  run  into  the  quarry  it  would  cost  more  to 
tork  the  quarry  than  if  it  were  excluded.  That  the 
Kwer  was  not  directly  profitable  is  apparent  because 
lothbg  was  brought  by  it  on  to  the  land  which  could 
te  sold  at  a  { rofit ;  but  that  it  would  be  detrimental 
» the  qoarry  to  allow  the  water  to  enter  it  there  can 
be  no  doubt.  What  the  plaintiffiB  did  was  to  prevent 
lie  water  entering  the  quarry.  Suppose  that  instead 
rf  preventing  the  entrance  of  the  water  they  had 
illoved  it  to  enter  and  had  used  a  pumping-engine 

0  pimip  it  out  again,  it  would  be  difilcolt  then  to 
ay  that  the  pumping-engine  was  not  used  for 
irofit,  and  it  is  difficult  to  see  how  what  is 
roe  in  the  one  case  is  not  also  true  in  the 
tiler.  I  can  only  say  that  it  is  not  true  of 
he  sewer  because  a  refltrioted  meaning  has  been 
Nit  upon  the  meaning  of  t^e  word  '* profit"  by 
be  cases.  In  Ferraud  v.  HcUlae  Land  and  Build- 
*g  Co,,  Smith,  KJ.,  said  that  if  a  sewer  made 
or  the  purposes  of  draining  houses,  and  for  no 
iber  purpose  (as  in  the  case  before  him),  were 
>  be  held  to  oe  an  exception  to  the  provisions  of 
Bction  13,  the  result  woiud  be  that  the  exceptions 
foold  eat  up  the  rule.  So  here,  if  we  were  to  hold 
bat  this  sewer  came  within  the  exception,  the  ex- 
Bption  would  eat  up  the  rule.  Therefore,  a  more 
■tricted  meaning  must  be  given  to  the  word 
profit."  In  Minehead  Local  Board  v.  LuUrell 
Somer,  J.,  says  :  "  This  is  a  case  where  the  defendant 
M  laid  out  money  for  the  puri>ose  of  making  sewers, 
itendtng  to  be  compensated  and  paid  directly  for  his 
Kpenditure  on  the  sewers  by  receiving  payments  from 

1  persons,  whether  they  are  his  tenants  or  not,  who 
noL  themselves  of  the  benefit  of  his  sewers,  and 
here  he  intended  to  receive,  and  did  receive,  pay- 
lent  direct  to  him  from  the  persons  using  his  sewers 
■r  the  benefit  of  his  sewers,  and  where  he  has,  by 
ason  of  his  expenditure,  received  direct  remuneration 
v  the  expenditure  in  the  way  I  have  indicated." 
bos  a  distinction  is  drawn  between  a  direct  and  an 
direct  benefi.r.  If  that  doctrine  is  applied  to  this 
wer  it  will  be  seen  that  this  sewer  did  not  vield  a 
rect  profit,  bnt  only  an  indirect  one.  So  that  the 
•e  is   not  covered   by  Minehead   Local  Board  v. 

The  decision  mostly  in  favour  of  the  plaintiffiB'  con- 
btiun  is    Croyadale   y.    Sunbury-on'ThafMis    Urban 


Dietrid  Council.  Stirling,  J.,  in  givine  judgment  in 
that  case,  says:  ''When  the  object  of  making  the 
sewer  is  not  sanitary  or  ordinary  drainage  purposes, 
but  to  enable  the  land  to  be  occupied  more  profitably, 
or  to  avoid  an  expenditure  which  would  otherwise  be 
incurred  in  order  that  the  occupation  might  be  equally 
beneficial,  it  seems  to  me  that  the  sewer  is  made  for 
the  profit  of  the  occupier."  If  those  words  are  taken 
alone  they  are  amply  wide  enough  to  cover  the  present 
case.  The  sewer  was  not  made  for  a  sanitary  or 
ordinary  drainage  purpose.  It  was  made  in  order  to 
avoid  an  expenditure  which  would  otherwise  have 
been  incurred.  But  the  learned  judge  was  dealing 
with  a  case  where  a  man  conveyed  water  by  means  of 
a  pipe,  not  in  order  to  get  rid  of  it,  but 
in  onler  to  form  a  pond  to  water  his  cattle, 
thereby  obviating  the  expense  of  supplying  his 
cattle  with  water  in  other  ways.  Havmg  regard, 
therefore,  to  the  facts  of  the  case  under  the  considera- 
tion of  Stirling,  J.,  in  that  case,  I  do  not  think  that 
the  language  used  by  him  can  be  held  to  cover  the 
present  case. 

CHAmnSLL,  J. — I  am  of  the  same  opinion,  and  I 
agree  with  what  my  brother  has  said.  I  think  that 
the  cases  have  decided  that  in  this  exception  to 
section  13  "profit"  means  not  necessarily  a  money 
profit,  but  some  advantage  other  than  that  which  is 
derived  from  using  a  drain  or  sewer  as  a  drain  or 
sewer  simply.  To  take  away  sewage  and  to  take 
away  water  so  that  it  may  not  interfere  with  the  use 
of  land  or  premises — these  are  the  ordinary  purposes 
of  a  sewer.  The  cases  seem  to  say  that  if  a  sewer  is 
made  for  any  of  the  ordinary  purposes  it  does  not 
come  within  the  exception  as  hAng  made  for  profit. 
It  is  clear  that  the  cases  have  decided  that  a  sewer 
constructed  to  carry  away  sewage  is  not  within  the 
exception ;  but  it  is  suggested  that  that  is  because 
there  is  a  duty  to  carry  away  sewage.  But  the  term 
sewer  applies  equally  to  pipes  which  carry  off  water 
as  to  those  which  carry  off  sewage,  and  I  can  there- 
fore see  no  distinction  between  this  case  and  the  cases 
referred  to. 

Appeal  aUowed. 

Solicitors  for  the  defendant,  Juhh,  Booth,  dh  ffelli- 
well,  Halifax. 

Solicitors  for  the  plaintiff,  Longbotham  &  Sons, 
Halifax. 


June  2,  9. 


(Sourt  Of  Appeal* 

From  Q.  B.  Div.  (Bkcy.) 

(Lindley,  M.R.,  Jeune,  P., 

and  Romer,  L.J.) 

In  re  Rhoades. 
Ex  parte  The  Official  Reobiybk  (Trustee),  (o.) 

Bankruptcy  —  Insolvent  estate  —  Executor^a  right  of 
retainer— Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c. 
52),  s.  125. 

The  executor  of  an  insolvent  testator,  against  whose 
estate  an  order  /or  administration  in  bankruptcy  has 
been  made,  is  entiUed  to  exercise  his  right  of  retainer, 
notwithstanding  that,  in  ignorance  of  his  rights,  he  has 
paid  over  to  the  official  receiver  all  the  assets  he  has 
collected,  and  has  put  in  a  proof  {afterwards  withdrawn) 
for  the  amount  of  the  debt  due  to  him. 

Judgment  of  Wright,  J.,  ante  432,  affirmed. 

(a.)  Reported  by  R.  C.  Mackenzie,  Esq..  Barrister- 

at-Law* 
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Appeal  from  a  deoigion  of  Wright,  J.  {ante,  p.  432, 
where  the  faotg  are  sufficiently  stated). 

Levetty  Q.C,  and  F.  Whinney,  for  the  offioial 
receiver,  who  appealed,  referred  to  1  Williams  on 
Executors  (9  ed.),  p.  885;  Wihim  ▼.  Coxrvell,  23 
Oh.  D.  764.  32  W.  R.  Dig.  82 ;  Burge  v.  Brutton,  2 
Hare,  373 ;  In  re  WiUiam$,  Ex  parte  Lewis  and  Evans, 
8  Morrell  65 ;  In  re  Gilbert,  Ex  parte  Gilbert,  46  W.  R. 
851,  [1898]  1  Q.  B.  282. 

[LiNDLEY,  M.R.,  referred  to  1  Williams  on  Exeoa- 
tors,  p.  891.] 

Herbert  Reed,  Q,C,,  and  J,  Bolt,  for  the  executrix, 
referred  to  section  10  of  the  Judicature  Act,  1875 
(38  &  39  Vict.  c.  77) ;  Woodward  v.  Darcy,  Plowden 
184 ;  Bavies  v.  Parry,  ante  p.  429,  [1899]  1  Ch.  602 ; 
Graft  V.  Fyke,  3  P.  Wras.  180,  af.  p.  184n;  ffaaluck 
V.  Clark,  ante  p.  471,  [1899]  1  Q.  B  699;  and  fn 
re  May,  Crawford  v.  May,  38  W.  R.  765,  45  Ch.  D. 
499. 

[RoMEB.  L.J.,  referred  to  2  Williams  on  Executors, 
pp.  1180-81.] 

Levett,  Q.C.,  in  r«ply,  dted  Sander  y.  ffeathfleld, 
23  W.  R.  331,  L.  R.  19  Eq.  21 ;  and  Lee  v.  Nuttall, 
27  W.  R.  805,  12  Ch.  D.  61. 

Cur»  adv,  vuU, 

June  9. — LiNDLBY,  M.R.,  read  the  judgment  of  the 
court  as  follows :  This  appeal  raises  the  important  ques- 
tion whether  an  order  made  under  section  125  of  the 
Bankruptcy  Act,  1883,  for  the  administration  of  the 
estate  of  a  deceased  person  in  bankruptcy  deprives 
his  executor  of  his  right  to  retain  out  of  assets  in  his 
hands  a  debt  due  to  lum  from  the  deceased.  Wright, 
J.,  has  held  tibat  the  section  has  not  deprived  the 
executor  of  his  right  of  retainer  in  such  a  case,  and 
we  have  arrived  at  the  same  conclusion. 

The  testator  in  this  case  died  in  April,  1898.  Hi's 
widow  was  his  executrix,  and  she  proved  his  will. 
She  was  a  creditor  of  his  for  £600  odd.  She  opened 
an  account  in  a  bank  in  her  own  name,  and  she  got  in 
assets  to  the  amount  of  about  £1,100,  and  tlds 
amount,  representing  the  assets  got  in,  was  standing 
to  her  credit  in  July,  when  an  order  was  made  for  the 
administration  of  the  deceased's  estate  in  bank- 
ruptcy under  section  125  of  the  Bankruptcy 
Act,  1883.  The  official  receiver  daimed  the  money  in 
the  bank,  and  she  paid  it  over  to  him,  not  knowing  she 
had  any  right  of  retainer.  She  proved  for  her  debt  in 
the  bankruptcy,  but  she  afterwards  withdrew  this 
proof,  and  then  demanded  back  the  £600  paid  over  in 
ignorance  of  her  rights.  Two  questions  therefore 
arise.  The  first  and  most  important  is  whether  she 
had  a  right  to  retain  her  debt  as  against  the  trustee 
in  bankruptcy.  The  second  is  wh^er,  if  she  had, 
she  lost  this  riffht  by  paying  the  whole  £1,100  over  to 
the  trustee  and  by  afterwards  proving  for  her  debt. 

It  is  not  denied  that  she  had  a  right  to  retain,  and 
might  have  exeroiBed  it  before  the  order  was  made, 
or,  to  be  more  accnrate,  before  she  knew  that  an 
application  for  such  an  order  had  been  made.  In  re 
Gilbert,  Ex  parte  Gilbert,  settled  this ;  but  it  is  con- 
tended that  as  she  had  not  exercised  this  right  before 
that  date  she  could  not  do  so  afterwards.  The  older  com- 
mon law  authorities  go  far  to  show  that  if  an  executor 
was  a  creditor  of  his  deceased  testator  and  had  assets 
in  his  hands  sufficient  to  pay  his  debt  (and  all  others 
of  a  higher  degree,  if  any)  such  debt  was  treated  as 
extinguished.  Sufficient  assets  to  pay  his  own  debts 
and  properly  applicable  thereto  being  in  the  executor's 
hands,  such  assets  were  treated,  without  more,  as 
applied  by  him  to  such  payment.  Blacbtone  says 
so  distinctiy :  vol.  3,  p.  18.  •  His  words  are,  "  So  much 
as  is  sufficient  to  answer  his  own  demands  is  by  opera- 
lion  of  law  applied  to  that   parfcionlar   pnipo 


II 


Plowden  goes  further,  and  says  that  the  property  h 
the  assets  is  changed :  see  Woodward  v.  Darcf,  Plow. 
184,  at  p.  186.  But  this  can  only  be  true  if  dbs  asHti 
spoken  of  can  be  identified  and  appropriated  to  IIm 
debt  which  they  have  satisfied,  and  this  presoppoM 
the  exercise  of  the  right  in  f  act^  and  in  the  esse  n 
Plowden  it  had  been  so  exercised :  aee  p.  ISi.  Ths 
facts  in  the  case  of  Woodward  v.  Darw  were  as  foOovi : 
Luttrell,  obligor;  Woodward,  obugee,  and  pfan- 
fiff;  Windham,  LnttrelPs  exeontor;  Windham  wm 
was  dead,  and  defendant  was  Windham's  ezsostor; 
Windham  was  a  creditor  of  Luttrell,  and  had  s^  ' 
tained  assets  sufficient  to  pay  himself.  learing  noChag 
for  Woodward;  the  debts  were  all  special^  debta; 
held  that  the  defendants  were  entitled  to  jnagBmL 

Until  the  executor  does  some  aet  tomowwUdb 
assets  he  retains  it  is  obvious  that  the  property  in  ttei 
cannot  be  dianged.  This  has  been  noticed  befon :  Kt 
In  re  Gilbert,  Ex  parte  Gilbert,  [1898]  1  Q.  B.  at  p.  »6; 
Wentworth's  Office  of  Executor,  cited  in  the  nttps 
of  Plowden,  p.  186.  But  it  was  settled  thatanexeeaftsr 
sued  by  a  creditor  could  give  a  retainer  by  faimnlf  is 
satisfaction  of  his  own  debt  in  evidence  onder  a 
general  plea  of  plene  administratnt,  and  that  he  v&iA 
not  plead  a  retainer  specially :  1  Wma.  Saimd.  SI, 
n.  6.  The  extent  to  which  the  doctrine  ihsi  tti 
debt  Was  extinguished  was  carried  is  farther  illiistiitBft 
by  the  cases  collected  in  2  WiQiams  on  Bzeeotan. 
1180,  and  whidi  show  that  an  exeontor  having  tmski 
sufficient  and  properly  applicable  to  pay  a  debt  dat 
to  him  from  his  testator  could  not  sae  the  test^oc^i 
heir,  nor  any  third  person  who  might  be  fisUt 
with  the  testator,  for  the  debt  in  qnestioii.  II 
is  quite  plain  from  these  aathoritiiea  that  tkt 
executor's  right  to  retain  assets  in  his  hsah 
was  as  against  him  treated  as  enforced  as  iooa 
as  he  comd  properly  enforce  it.  It  would  Is 
very  strange  if  it  were  held  that  he  had  lost  his  ng|tt 
because  he  had  done  nothing  to  asMrt  it  betdre  that 
was  any  occasion  to  do  so.  It  is  only  when 
seeks  to  take  assets  oat  of  the  execator's  i 
that  it  becomes  necessary  for  him  to  asaert  Mi  lUi 
of  retainer ;  and  if  he  asserts  it  then  his  riffht  asiMi 
protected,  unless,  of  course,  he  haeroleanoaifc,  or  dam 
something  to  deprive  himself  of  it. 

In  the  present  case,  when  the  order  lor  tts 
administration  of  the  testator's  estate  waa  madsb  lil 
executrix  had  assets  in  her  hands  to  the  vafaw  si 
£1,100.  This  sum  was  standing  to  her  «n«dik  at  hs 
bankers.  We  attach  no  importance  to  the  iaot  Asl 
the  account  was  not  in  form  opened  fai  her  hsbs  • 
executrix.  The  £1,100  represents  the  ansnts  ol  til 
testator,  and  if  the  executrix  had  harwlf  beeoai 
bankrupt  the  whole  of  this  sum  would  not  hm 
passed  to  her  trustee  and  been  distribotahle  ai  te; 
property  amongst  her  cxediton.  She.  hovfii^ 
was  a  creditor  of  the  deceased  for  £600,  Qh 
is  admitted.  She  had  a  right  to  zetain  this  sbb 
out  of  the  £1,100  as  against  the  other  oreditea  of  Iks 
deceased.  This  is  quite  dear.  If  it  wese  to  Hi 
interest  of  other  people  to  say  she  waa  paid,  m  ft 
might  be  if  she  were  claiming  interest  osi  te  £M 
after  she  had  assets  suffident  to  pay  it,  the  aat'^~''^ 
show  that  she  oould  be  treated  as  having  paid 
but  then  only  the  balanoe  of  £1,100  ooiua  be 
as  the  testator's  assets.  On  what  principle  earn  fts 
trustee  in  bankruptcy  daim  more  than  the  halsaMf 
We  can  discover  none.  The  question  is.  Vkil 
property  vested  in  him  by  virtue  of  sectiasi  12^  sbI^ 
section  5  P  His  only  daim  is  as  troatee  lor  tki 
testator's  creditors.  The  property  vested  in  hai  fc| 
section  125,  sub-section  6,  has  to  be  distdhatai 
amongst  them.  What  they  have  no  xishttDhsksi 
no  right  to :  see  seotion  44  of  the  Ban&nqpfay  <M 
1889.    Seotion  126  does  not  oiUttge  tte  propedf  H 
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be  distributed  or  deprive  third  parties  of  any  riffht 
which  they  have  aoqnired  to  withdraw  from  distribu- 
tion  assets  in  their  possession  which  they  have  a  right 
to  retain:  Hculuck  t.  Clark  shows  this. 

It  is  tme  that  an  executor  with  a  ri^ht  of  retainer 
has  not  all  the  rights  of  a  secured  creditor  :  see  Lee 
T.  NvUcdL  He  has  no  right  of  retainer  against 
ereditors  of  a  higher  degree  than  himself,  bat  his 
xig^t  to  retain  is  a  right  to  withdraw  from  the  assets 
ID  his  hands,  and  distributable  amongst  himself  end 
other  creditors  of  equal  degree,  enough  to  pay  himself 
in  foIL  His  right  to  retain  does  not  extend  to  assets 
which  he  has  not  got  in,  and  which  are  not  in  his 
possession,  nor  to  equitable  assets ;  but  no  question 
as  to  them  arises  here.  His  right  extends,  both  at 
law  and  in  equity,  to  all  legal  assets  which  he  has  in 
ha  hands;  and  there  is  nothing  in  section  125  to 
deprive  him  of  this  right.  The  judgment  of  Yaughan 
Williama,  L.J.,  in  the  case  of  In  re  Williams,  Ex  parte 
Lewis  and  Evans,  sujxports  this  conclusion.  Mr. 
Levett  relied  on  anthonties  which  are  collected  in  1 
iraiiams  on  Executors  885,  and  which  show  that  if 
sn  executor  dies  without  havine  exercised  his  right 
his  executor  cannot  exercise  it,  u^ess  he  also  represents 
the  testator.  But,  whatever  difficulty  there  may  be 
in  reconciling  these  cases  with  Bladkstone's  state- 
ment above  referred  to,  they  are  quite  consistent  with 
the  right  of  this  executrix  to  retain  her  debt  as 
spinst  the  trustee  claiming  her  testator's  assets.  A 
■milsr  observation  applies  to  Wigram,  Y.G.'s,  judg- 
SMnt  in  Surge  v.  BruUon.  The  only  person  who  has 
a  light  of  retainer  is  the  legal  personal  representative 
of  the  testator,  and  if  such  representative  is  dead  his 
npresentative  cannot  himself  first  exercise  the  right 
nuess  he  also  represents  the  testator :  In  re  Comij^ony 
Norton  ▼•  Comptont  30  Oh.  D.  15.  This  doctrine  has 
no  application  to  this  case.  There  is  no  analogy 
between  death  and  an  order  for  admuiistering  assets 
in  bankruptcy  under  section  125  of  the  Bankruptcy 
let  For  these  reasons  we  have  come  to  the  con- 
efaision  that  the  executrix  in  this  case  had  a  right  to 
Mtstn  her  debt  out  of  the  assets  in  her  hands  as 
Mainst  the  appellant,  and  that  only  the  balance  of 
Amdm  aosets  vested  in  him  under  section  125,  sub- 
soction  5. 

The  second  question  presents  no  real  difficulty. 
Zbe  executrix,  not  knowing  her  rights,  paid  the 
whole  £1,100  over  to  the  trustee.  He,  however,, 
has  not  distributed  the  assets,  and  no  injustice  will 
he  done  to  him  or  to  anyone  if  he  is  ordered  to  repay 
her  the  amount  which  she  was  entitied  to  retain. 
Sx  parte  James,  In  re  Chndan,  22  W.  B.  937,  L.  B.  9 
CSh.  App.  609,  and  Ex  parte  Simmonds,  In  re  Oamac,  34 
W.  B.  421,  16  a  B.  D.  308,  are  distinct  authorities  to 
show  that  mistakes  of  this  kind,  although  attributable 
toignoranoe  of  law,  can  and  will  be  set  right  by  tiie 
eoort  so  lon^  as  the  officer  of  the  court  still  has  the 
auney  in  his  hands*  Still  less  can  the  proof  by  the 
tzecutrix  in  the  bankruptcy,  withdrawn  as  it  was 
when  she  discovered  her  error,  deprive  her  of  her 
lid^t  to  have  her  monev  back. 

The  judgment  appealed  from  is  right  on  all  points, 
snd  the  appeal,  tnerefore,  must  be  dismiBsed  with 
eoets. 

Appeal  dismissed. 

SdioitorB»  Adams  A  Adams;  Thomson,  Brooks,  A 
Dahby, 


From  Chan.  Div.  \ 

(lindley,  M.B.,  Jeune,  P.,  i  June  6. 

and  Bomer,  L.J.)         j 

In  re  Waller. 
White  v.  Sooles.  (a.) 

WHl  —  Consirtustion  —  Misdescription     of    legatee  — 
Extrinsic  evidence — Former  wills, 

A  testator  hy  his  will  bequeathed  legacies  to  siuih  of  the 
dauglUers  of  his  late  friend,  I,  8.,  cu  should  survive  the 
testator  and  he  unmarried.  The  testator*s  friend,  L  8., 
survived  the  testator,  and  had  never  been  married.  I.  5. 
had  five  unmarried  sisters,  daughters  of  J.  J,  8., 
deceased. 

Held,  on  the  construction  of  the  wiU  and  on  the  evidence 
of  a  previous  will  of  the  testator,  which  gave  legacies 
to  the  daughters  of  J,  J,  8,  hy  a  correct  description,  that 
those  daughters  were  etitiiled  to  the  legacies. 

Decision  of  Eekewich,  J.  (ante,  p.  182),  reversed. 

Appeal  from  a  decision  of  Eekewich,  J.  (ante,  p. 
182,  where  the  facts  are  suffidentiy  stated). 

P.  J^.  8,  Stokes,  for  the  daughters  of  J.  J.  Scoles, 
who  appealed. 

Stewart  Smith,*ioT  the  British  Home  for  Incurables, 
contended  that  the  legacies  were  void,  and  referred 
to  1  Jaiman  on  Wills  (5th  ed.),  p.  412,  and  Drake  v. 
Drake,  8  H.  L.  Gas.  172,  9  W.  B.  H.  L.  Dig.  18. 

G,  TT.  Brahant,  for  the  trustees. 

No  reply  was  called  for. 

Ldtdley,  M.B. — I  cannot  bring  my  mind  to  enter- 
tain any  doubt  about  this  case.  I  have  not  tiie 
slightest  doubt  about  the  true  construction  and  effect 
of  this  wilL  There  is  really  no  room  for  doubt  about 
the  meaning  of  the  language  used.  The  testator  has 
ffiven  a  legacy  to  **  such  of  the  daughters  of  my  late 
niend  Ignatius  Scoles,  deceased,  as  £all  be  living  and 
unmarried  at  my  decease."  Now,  it  so  happens  that 
there  was  at  the  date  of  the  will  no  person  answering 
the  description  of  "my  late  friend  Ignatius  Sooles, 
deceased."  The  testator  had  a  friend  or  acquaintance 
named  Ignatius  Scoles,  but  that  friend  was  not  '*  late  " 
but  living,  had  no  daughters,  because  he  was  a 
bachelor,  and  could  not  very  well  have  any,  because 
he  was  a  Boman  Catholic  priest.  So,  when  you  come 
to  tr^  to  apply  that  description  *'my  late  friend 
Ignatius  Sooles,*'  you  find  that  there  was  no  man 
whom  it  really  fitted.  What,  then,  is  to  be  done  ? 
Are  we  to  cast  about  and  see  who  was  Imown  to 
this  testator  whose  name  could  have  been  mis- 
taken and  called  Ignatius?  The  difficulty  caused 
by  the  introduction  of  the  name  Ignatius  sets 
you  upon  inquiry.  There  was  a  gentieman  named 
Scoles--Joseph  John  Scoles — the  father  of  Isnatius 
Scoles*  Joseph  John  Sooles  had  a  number  of 
daughters.  This  testator  had  been  placed,  shortiv 
after  the  death  of  the  father  Scoles,  with  his 
widow  and  family,  and  had  lived  with  them  until 
his  death.  They  were  Boman  Catholics,  and  the 
testator  knew  of  the  existence  of  daughters  of  the 
late  Scoles  (the  father  of  Iniatius).  Apparentiy 
Scoles,  the  father,  was  a  friend  of  tiie  testator.  The 
evidence  is  not  very  explicit  on  that  point ;  but  at  all 
events  it  seems  that  Scoles  the  father  misht  not 
unnaturally  be  described  by  the  testator  as  his  "late 
friend  Scoles,"  deceased.  The  testator  had  shown  by 
former  wiUs  that  he  not  only  knew  of  the  existence  ol 
those  daughters,  but  knew  who  their  father  was.  In 
one  of  those  former  wills — all  of  which  are  perfectiy 
legitimate  -evidence  of  his  knowledge  and  state  of 

(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
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mind — ^we  find  that  he  ^.eaoribed  them,  not  as 
daughters  of  Ignatius,  but  by  a  oorreot  descrip- 
tion as  daughters  of  one  Sooles,  an  arohiteot, 
who  was  deceased,  but  who  had  formerly  Uyed  at 
Crofton  Lodge,  Hammersmith.  Now,  the  question 
is,  are  we  to  say  that  because  there  is  no  person  (and 
never  was  any  person)  who  answers  completely  to  the 
description,  "  daughters  of  my  late  friend  Ignalras 
Sooles,"  we  cannot  by  legitimate  methods  find  oat 
who  ihe  intended  legatees  were  ?  The  introduction 
of  that  eridence  is  legitimate,  not  to  show  what  was 
the  testator's  intention,  but  to  show  what  he  knew  of 
the  state  of  the  Scoles  ftunily.  I  have  not  the 
slightest  doubt  myself  that,  according  to  the 
authorities  and  according  also  to  commonsense,  when 
you  find  a  description  which  will  not  accurately  apply 
to  anybody,  and  you  are  placed  in  the  position  of 
having  either  to  say  that  it  means  nothing  or  to  find 
to  whom  it  was  probably  meant  to  apply,  you  ought 
to  admit  evidence  of  the  testator's  knowledge  to  assist 
you  in  findin^^  out  what  he  meant,  I  think,  therefore, 
that  the  decision  of  the  learned  judge  in  the  court 
below  was  wrong  owing  to  too  much  caution. 
Because  he  cannot  find  anyone  named  Ignatius  Scoles 
who  can  be  meant,  he  caUs  it  guessing  to  put  in  the 
name  of  Joseph  John  instead.  I  do  not  think  it  is 
guessing  at  all,  and,  moreover,  I  do  not  care  whether 
the  actual  name  Joseph  John  is  assumed  to  be  in  the 
will  or  not. 
The  appeal,  therefore,  must  be  allowed. 

Sir  F.  H.  JBTTinB,  P. — ^I  entirely  agree  with  the 

i'udgment  just  delivered  by  the  Master  of  the  Bolls, 
[t  appears  to  me  that  this  is  a  very  simple  case,  and, 
indeed,  I  am  surprised  that  it  is  not  still  more  simple, 
because  I  should  have  thought  it  an  extremely  likely 
thing  that  the  persons  interested  would  apply  to  the 
Probate  Court  on  granting  probate  to  leave  out  the 
woid  **  Ignatius."  I  am  very  much  inclined  to  think 
that  that  application  would  have  been  successful,  and 
that  the  wotd  "  Ignatius  "  would  have  been  left  out 
as  having  been  inserted  by  mistake.  Then  the  gift  in 
the  will  would  have  run,  **  daiu^hters  of  my  late 
friend,  —  Sooles,"  and  there  ooula  not  in  the  circum- 
stances have  been  any  dispute  about  the  meaning  of 
that.  But  even  as  the  matter  stands  it  appears  to  me 
that  this  case  is  dear.  The  evidence  which  has  been  let 
in  was  admitted  in  accordance  with  the  very  well 
known  principle  of  law,  that  when  you  have  to  construe 
a  document  you  are  entitied  to  look  at  the  surrounding 
facts.  When  you  look  at  the  surrounding  facts,  you 
find  that  there  is  no  class  of  persons  in  existence  who 
could  have  been  correctly  described  as  "the  daughters 
of  my  late  friend  Ignatius  Scoles."  Such  a  class  of 
persons  does  not  exist.  But  you  find  that  there  is  a 
class  of  persons  consistins^  of  the  daughers  of  Joseph 
John  Scoles,  and  that  Joseph  John  Scoles  was,  or 
may  have  been,  properly  described  as  the  "late 
friend"  of  the  testator.  Those  daughters,  at  any 
rate,  are  persons  whom 'the  testator  Icnew  and  re- 
garded in  at  least  a  friendly  spirit.  Having  regard 
to  those  facts,  I  think  there  is  no  difficulty  in  apply- 
ing the  description,  though  it  is  an  inaccurate 
description,  to  the  daughters  of  Joseph  John  Scoles. 

BoMEB,  L.J.,  concurred. 

Appeal  allowecU 

Solicitors,  A»  C.  Scoles;  Devonehirey  Monkland, 
PavieSt  &  Banders;  Caprona,  HitchinSy  Brabant,  & 
ffftchfl%9, 


J 


From  Chan.  Div. 
(Lindley,  M.B.,  and  Bigby  and  }       May  11, 13, 15. 
Collins,  L.JJ.) 

In  re  An  Abbitbatioit  bbtwbex  F.  B^BiHo-Qonij) 
AND  The  Shabpinoton  Combinxd  Pick  aid 
Shovel  Syndioatb  (Ldcitbd).  (a.) 

Company  —  Winding  up — Purchase  of  underiakitig— 
Dissentient  shareholder  —  Arbitration  —  Award  rf 
umpire — Validity  of  award — Arbitration  Ad,  18SJ 
(52  &  53  Vict.  c.  49),  First  Schedule  (c)  (d)-Com> 
panies  Ad,  1862  (25  &  26  Viet.  c.  89),  ss.  161, 162. 

The  articles  of  association  of  a  company  do  not  oonitk 
'  tute  an  agreement  within  section  162  of  the  Compama 
Act,  1862. 

The  appointment  of  an  umpire  by  arbitrator$  oontti- 
tutes  an  act  in  the  arbitration  within  the  meaning  sf  { 
clause  (c)  in  the  First  Schedule  to  the  Arbitratioii  Ad, 
1889 

Decision  of  Stirling,  J.  (ante,  p.  23,  [1898]  2  CI. 
633),  reversed. 

Appeal  by  the  company  from  a  deoisioii  of  Stiriiog, 

J.  (ante,  p.  23,  [1898]  2  Ch.  633). 
Barinff-Gould  also  gave  a  cross-notice  of  appesL 
The  nets  are  fully  set  out  in  the  report  in  tbe 

court  below. 

Mattinson,  Q.C,  and  BeddaU,  for  the  oompany.— 
Article  128  constitutes  a  contract  within  the  mesniiir 
of  section  162  of  the  Companies  Act,  1862.    Godd 
having  induced  the  company  to  accept  him  as  a  dbsn- 
holder  is  boimd  by  the  articles  of  association  (/aosa* 
case,  40  W.   B.   518,   [1892]   2   Ch.    158 ;   Oottan  v. 
Imperial,  &c..  Corporation,  [1892]  3  Ch.  454,  41  W.  B. 
IHg.  36);  and  since  he  has  asked  for  the  awaidtoj 
be  remitted  on  tiie  ground  that   it  is  invalid  ht 
cannot   now    appeal.     Eley  v.  Positive   Oocerfmat 
Security  Life  Assurance  Co.,  24  W.  B.  338,  1  Ex.  D. 
88,  and  Browne  v.  La  Trinidad,  36  W.  B.  289,  S7 
Ch.  D.  1,  were  not  intended  to  lay  down  Uiat  tiiej 
articles  were  not  a  contract  between  the  member  aad  | 
the  company. 

[LmDLEY,  M.B.,  referred  to  IFetton  v.  Safery,^ 
W,  B.  508,  [1897]  A.  C.  299.] 

Buckley,  Q.  C,  and  Chre^Browne,  for  the  respondsai. 
— The  necessary  parties  to  such  an  agreement  as  ii 
required  by  section  162  of  the  Companies  Act,  186S»| 
would  be  the  member  and  the  liquidator.  We  oonfaiiill 
that  it  is  not  possible  before  a  dispate  has  axissn  tal 
decide  what  is  to  happen  when  a  dispute  shall  ari«w 
Artide  128  is  res  inter  cdios  acta  so  far  as  section  163| 
is  concerned.  No  set  of  articles  can  be  an 
between  parties  who  are  disputing  about  tiiem, 
when  they  sign  the  articles  there  is  no  dispute, 
agreement  under  the  section  must  be  betwea 
duputants.  Cotton  v.  Imperial,  &c,  CorpordHem^ 
merely  decided  tliat  if  the  memorandum  gives  poi 
to  sell  or  divide  shares  then  section  162  need  not 
applied;  but  here,  whether  the  company  has  tha| 
power  or  not,  it  has  not  used  it,  and  therefore  '* 
aid  of  t^e  section  is  required.  Any  such  provisMn  aii| 
artide  128  is  therefore  uUra  vires ;  but  if  that 
so,  it  has  really  nothing  to  do  with  this  caseu 

Lindley,  M.B.  —  One   question  of   ooimm 
importance  was  raised  and  another  not  of  so 
importance,  but  they  both  require  attentioiu 
first  question  was  whether  dause  128  of  the 
of  association  cab  be  regarded  as  an  "agre 
within  section  162  of  the  Companies  Act.  ^  I 
that  by  an  agreement  was  meant  something  vnf  | 
different  from  artides  of  association.    It  mffnnt,  I 


(a.)  Beported  by  J.  F.  Isblin,  Esq.,  Barri»t«r-al- 
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think,  an  agreement  between  the  dissentient  member 
indthe  liquidator.  It  was  attempted  by  means  of 
section  16  of  the  Companies  Aot  to  establish  that 
danse  128^  was  an  agreement  between  the  company 
md  the  dissentient  member.  Section  16  has  given 
liie  to  a  great  deal  of  dffioulty,  bat  it  has  been  held 
imeveral  cases  that  it  does  not  mean  that  the  artides  are 
io  be  treated  as  an  agreement  between  the  company 
and  the  members.  On  the  other  hand,  artides  naye 
been  treated  as  expressing  the  terms  upon  which  the 
directors  became  such.  The  effect  of  section  16  has 
not  been  dearly  laid  down,  but  I  do  not  nnder- 
itand  that  the  company  oould  sue  a  member 
upon  the  artides  as  an  agreement.  But  treating 
the  artides  as  some  sort  of  an  asreement  between 
the  members,  they  are  not  such  an  agreement 
as  is  meant  by  section  162.  In  my  opinion  the  true 
ooostruction  of  the  section  denotes  an  agreement 
between  the  liquidator  and  the  dissentient  member. 
To  lay  that  means  a  clause  bin^jig  en  hloc  fdl 
members,  assenting  or  dissentine,  would  be  an 
unwarrantable  construction.  On  uie  other  point  I 
cannot  agree  with  Stirling,  J.  In  my  opinion 
the  appointment  of  an  umpire  is  an  act  in  the 
arbitration  within  dause  (cj.  Consequently  the 
three  months  had  expired,  and  the  jurisdiction  of  the 
umpire  had  arisen. 

Bight  and  Colliks,  Ij.JJ.,  concurred. 

The  court  dUmiued  the  appeal  toith  ooei8y  and  allowed 
the  erosa-appeal  with  coste^  giving  the  ahareholder  leave 
to  enforce  the  award  with  costs,  he  having  already 
reeeived  the  £100  payable  under  it. 

Sdidtors,  Booth  &  8mee ;  8.  8.  8eaL 


May  4. 


From  Q.  B.  Div. 

(A.  L.  Smith,  Yaughan  Williams,  and 

Bomer,  L.JJ.) 

Pknky  v.  Wdcbledon  Ubban  Distbiot  Council,  (a.) 

Negligence — Frincipcd  and  agent — Contractor,  negligence 
of—Paving  road — Liability  of  local  atUhority — 
Practice — Payment  into  court  by  one  defendant — 
Verdict  against  both  for  smaller  sum — Ord,  22, 
rr.  1,  6. 

A  ^strict  council  employed  a  contractor  to  make  up  a 
road,  which  toas  being  used  by  t?ie  public,  under  section 
150  of  the  Public  Health  Act,  1875.  In  the  course  of 
the  work  the  contractor  negligently  left  a  heap  of  earth 
unfenoed  and  unlighted  on  the  road,  over  which  one  of 
the  public,  while  passing  along  the  road  at  night,  fdl 
and  woe  injured.  In  an  action  against  tike  district 
council  and  the  contractor  to  recover  damages  for  the 
personal  injuries  so  sustained. 

Held,  that  as  the  work  which  the  contractor  was 
employed  to  do  would,  unless  precautions  were  taken, 
cause  danger  to  the  public  passing  along  the  road,  an 
obligation  was  thrown  upon  the  district  council  to  see 
that  the  necessary  precautions  were  taken,  and  they  were 
therefore  liable  for  the  negligence  of  their  contractor  in 
not  taking  proper  precautions,  such  negligence  not  being 
merdy  a  casual  or  collateral  cut  of  negligence. 

The  defendants  delivered  separate  defences,  both  deny- 
ing liability.  The  contractor,  with  a  denial  of  liability, 
paid  £75  into  court.  The  district  council  did  not  pay 
money  into  court,  but  pleaded  that  their  co-defendant, 
while  denying  liability,  had  paid  £75  into  court,  and 
that  sum  was  sufficient  to  satisfy  the  plaintifTs  claim. 
The  jury  found  a  verdict  for  the  plaintiff  for  £50. 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Bairister- 

at-Law. 


Held,  that  as  the  district  council  had  not  paid  money 

into  court,  the  plaintiff  was  entitled  to  judgment  againk 

them ;  but,  cu  the  £50  Tiad  been  recovered  from  their 

co-defendant,  the  judgment  must  be  limited  to  costs. 

Judgment  of  Bruce,  J.,  [1898]  2  Q.  B.  212,  affirmed. 

Appeal  from  the  judgment  of  Bruce,  J.,  in  an 
action  to  recover  damages  for  personal  injuries  caused 
by  the  negligence  of  the  defendants :  reported  [1898] 
2  Q.  B.  212,  46  W.  B.  Dig.  138. 

The^  defendants,  the  Wimbledon  Urban  District 
Council,  preparatory  to  taking  over  a  road  in  their 
district,  ent^ed  into  a  contract  with  the  defendant 
Dos,  who  was  a  contractor,  by  which  Des  agreed  to 
make  up  the  road  under  section  150  of  the  Public 
Health  Act,  1875,  the  owner  of  the  adjoining  land 
haying  failed  to  comply  with  a  notice  requiring  him 
to  execute  the  works. 

By  the  contract  lies  was  to  provide  all  materials, 
plant,  labour,  watching,  lighting,  fencing,  and  every- 
thing necessarv  for  the  speedy  and  effectual  comple- 
tion of  the  work. 

Des,  in  the  preliminary  process  of  "  deaning  up  " 
the  road,  trimmed  the  surface  and  put  the  surface 
soil  and  grass  in  heaps  on  the  road.  The  plaintiff, 
while  walking  along  the  r(^  after  dark,  fdl  over 
one  of  the  heaps  and  was  injured.  There  was  no 
b'ght  or  protection  near  the  heap,  but  the  day  after 
the  aoddent  lights  were  placed  on  some  of  the  heaps 
by  order  of  the  district  council's  surveyor. 

The  defendants  delivered  separate  defences.  Both 
denied  liability,  and  Des  with  a  denial  of  liability 
paid  £75  into  court.  The  district  council  pleaded 
that  lies  was  an  independent  contractor  and  not  their 
servant ;  they  did  not  pay  any  money  into  court,  but 

S leaded  that  ''  the  defendent  Des,  wbile  denying 
ability,  has  paid  into  court  £75,  and  these  defendants 
say  that  sum  is  suffident  to  satisfy  the  pbuntifrs 
claim."  The  jury  found  a  verdict  for  the  plaintiff  for 
£50  damages. 

Bruce,  J.,  entered  jud^ent  for  the  defendant 
Des ;  and  upon  further  consideration  he  held  that  the 
district  coundl  were  liable  for  the  negligence  of  lies, 
and  that,  having  put  in  a  separate  defence,  they  could 
not  avail  themselves  of  the  payment  into  court  by 
Des,  and  that  therefore  the  plamtiff  was  entitled  to 
judgment  for  £50  and  costs.  As,  however,  the  £50 
iiad  been  recovered  from  lies  the  judgment  against 
the  district  coundl  was  confined  to  costs  only. 
The  district  council  appealed. 

Macmorran,  Q.C,  and  C.  T,  Giles,  for  the  district 
council. — There  was  only  one  cause  of  action  against 
both  defendants,  who  were  in  the  same  position  as  joint 
tortfeasors.  The  cause  of  action  was  the  right  to 
recover  damages  for  the  injuries  sustained.  As  soon  as 
there  was  a  payment  into  court  in  respect  of  the 
one  cause  of  action,  the  question  was  whether  the  sum 
paid  in  was  suffident.  If  the  plaintiff  had  taken  tlie 
£75  out  of  court  in  satisfaction,  the  district  council 
could  have  pleaded  accord  and  satisfaction.  If  £25  or 
more  had  been  paid  in  bv  each  of  the  defendants,  the 
defendants  would  have  been  entitled  to  judgment,  as 
the  jury  found  that  £50  was  suffident.  They  referred 
upon  this  point  to  Brinmnead  v.  Harrison,  20  W.  B. 
784,  L.  B.  7  C.  P.  547 ;  Duck  v.  Mayeu,  41  W.  B, 
56,  [1892]  2  a  B.  511.  Secondly,  the  district 
coundl  are  not  responsible  for  the  negligence  of  their 
contractor.  To  nuike  a  prindpal  liable  for  the  act 
of  a  contractor,  the  work  contracted  to  be  executed 
must  in  itself  be  a  source  of  danger  to  the  public 
unless  proper  precautions  are  taken :  Hardaker  v.  Idle 
District  CouncU,  44  W.  B.  323,  [1896]  1  Q.  B.  335 ; 
Pickard  v.  Smith,  10  C.  B.  N.  S.  470;  Black  v. 
Ohristchurch  Finance  Co.,  [1894]  A.  C.  48.  Here  the 
contractor  was  employed  to  make  up  a  road,  whicU 
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oould  be  done  without  any  danger  to  the  pnblio  at 
a)L  The  oontraotor  chose  to  leave  heaps  of  earth 
at  the  aide  of  the  road  and  so  caused  the  plaintiff's 
injuries,  but  that  need  not  have  been  done.  It  was 
a  casual  or  collateral  piece  of  negligence,  like  leaving 
a  pickaxe  in  the  road  over  which  one  of  the  public 
might  stumble.  The  manner  in  which  the  wo»  was 
done  was  dangerous,  not  the  work  itself.  Oray  v. 
Pullm,  13  W.  B.  257,  5  B.  &  S.  970,  was  also 
referred  to. 

Lord  Coleridge^  Q.O.,  and  A,  W*  Dunn,  for  the 
plaintiff,  were  not  caQed  upon. 

A.  L.  Smith,  L.  J. — The  jury  have  found  that  there 
was  negligence  on  the  part  of  the  defendant  Hes,  and 
returned  a  verdict  for  the  plaintiff  for  £50  damages. 
I  will  first  deal  with  the  question  as  to  the  form  of  the 
pleading.  It  seems  to  me  to  be  a  novel  form  of 
pleadings.  Hes  paid  £75  into  court  with  a  denial  of 
liability.  The  district  council  set  up,  in  addition  to  a 
denial  of  liability,  a  totally  different  defence  from 
that  set  up  by  Hes.  They  set  up  the  defence  that  tiie 
negligence,  if  any,  causing  the  accident  was  that  of  an 
indepeodent  contractor,  and  that  they  were  not, 
therefore,  liable.  They  further  pleaded  that  lies, 
while  denying  liability,  had  ^d  £75  into  court,  and 
that  that  was  sufficient  to  satisfy  the  plaintiff's  claim. 
The  jury  foimd  that  there  had  been  negligence  on  the 
part  of  Hes,  and  assessed  the  damages  at  £50.  As 
lies  had  paid  £75  into  court,  judgment  was  entered 
for  him.  The  question  then  arose  as  to  the  position 
of  the  district  council.  The  question  whether  they 
were  responsible  for  the  ne^liffence  of  Hes  remained  to 
be  arffued,  and  the  learned  judge  held  that  the  defence, 
that  lies  waa  an  independent  contractor  for  whose  neg- 
ligence the  district  council  were  not  responsible,  failed. 
The  position,  therefore,  of  the  district  council  was  this, 
the  special  defence  of  non-liability  for  the  negligence 
of  Hes  had  faUed,  and  they  had  not  paid  any  money 
into  court.  That  being  so,  they  had  no  answer  to  the 
plaintiff's  claim.  As,  however,  the  plaintiff  had 
recovered  the  £50  from  lies,  he  cannot  get  it  twice 
over.  The  learned  judge  was  therefore  right  in 
entering  judgment  against  the  district  coimcil  for 
costs  only. 

The  second  question  is  whether  the  district  ooancil 
are  responsible  for  the  negligence  of  their  contractor. 
In  my  opinion  Bruce,  J.,  arrived  at  a  right  conclusion. 
He  first  stated  his  finding  of  fact  as  follows :  "  The 
district  council  employed  Uie  contractor  to  do  work 
upon  the  surface  of  a  road  which  they  knew  was 
being  used  by  the  public,  and  they  must  have  known 
that  the  works  which  were  to  be  executed  would 
cause  some  obstruction  to  the  traffic,  aad  some  danger 
unless  means  were  taken  to  give  due  warning  to  the 
public."  He  then  laid  down  the  law  applicable  to 
that  state  of  facts  thus:  ''The  principle  of  the 
decision  in  Piekard  v.  Smith  I  think  is  this,  that  when 
a  person  employs  a  contractor  to  do  work  in  a  place 
where  the  public  are  in  the  habit  of  passing,  whidi 
work  will,  unless  precautions  are  taken,  cause  dauger 
to  the  pubHc,  an  obligation  is  thrown  upon  the  person 
who  orders  the  won:  to  be  done  to  see  that  the 
necessary  precautions  are  taken,  and  that,  if  the 
necessary  precautions  are  not  taken,  he  cannot  escape 
liability  by  seeking  to  throw  the  blame  on  ^e 
contractor."  That  seems  to  me  to  be  a  sound  pro- 
position of  law,  though  I  would  add  this  qualification 
to  it :  except  in  the  case  of  acts  of  negb'gence  which 
are  merely  casual  or  collateral  acts — such  as  the 
dropping  of  a  hammer  on  a  person  passing  along  the 
highway,  or  leaving  a  pickaxe  in  the  road  over  which 
a  passer-by  might  stumble.  I  cannot  think  that 
leaving  a  heap  of  earth  on  the  highway,  which  would 
necessarily  be  done  in  the  execution  of  the  work,  ^ 


unHghted  and  unf  enced  is  a  casual  or  ooliateEal  act  of 
negligence.  For  these  reasons  I  think  that  botii 
points  fail,  and  the  appeal  must  be  dismissed. 

Yauohan  Williams,  L.J. — I  entirolv  agree.  WA 
regard  to  the  first  point,  the  fallacy  of  the  deifnUtM 
conteution  seems  to  me  to  lie  very  rnndh  in  asmmiing 
that  the  payment  of  money  into  court,  with  a  dBteoe 
denying  liability,  under  ord.  22,  r.  1,  is  itself  a 
defence.  When  money  is  paid  into  coort  with  a 
defence  denying  liability,  the  defence  is  the  denial  d 
liability.  The  importance  of  that  here  is  that  botk 
defendants  have  put  in  separate  defences  daxjw^ 
liability.  One  of  them  chose  with  that  denial  to  piy 
money  into  court.  He  did  so  for  the  sake  ai  pesos, 
and  as  the  lury  awarded  the  plaintiff  leas  thaa  tiie 
amount  whicn  ttiat  defendant  paid  into  oonrt,  though 
defeated  upon  the  question  of  liability,  he  is  not  by 
the  rules  placed  in  tue  position  of  a  defeated  putj. 
By  that  payment  into  court  he  improved  his  posiftxm 
and  reaped  the  benefit  of  it  when  theqnertion  ol  ooiti 
came  to  be  dealt  with.  I  see  no  reason  why  Ui 
fellow  defendants  should  have  a  similar  benefit  whea 
they  have  not  paid  money  into  court.  The  anthorilisi, 
where  there  has  been  an  aooord  and  satiafaotioB,  have 
no  application. 

As  regards  the  second  question,  it  is  very  nrs 
indeed  to  find  the  course  of  the  authoiitifls  upoa  • 
question  of  law  so  uniform  and  dear  as  it  is  on  the 
question  of  the  liability  of  the  district  coonoil  for  tiw 
negligonce  of  its  contractor.  The  piincmle  is  Isid 
down  in  Piekard  v.  Smith,  where  Williams,  J., 
in  delivering  tiie  judgment  of  the  court,  ssid: 
<*  Unquestionably  no  one  can  be  made  liable  for  sn 
act  or  breach  of  duty,  unless  it  be  traceable  to  him- 
self or  his  servant  or  servants  in  the  oonrae  of  his  or 
their  employment.  Consequently,  if  an  indepeodent 
contractor  is  employed  to  do  a  lawful  act,  and  in  the 
course  of  the  work  he  or  his  servants  commit  soips 
casual  act  of  wrong  or  negligence,  the  employer  is 
not  answerable.  To  this  e&ct  are  many  anthoritiss 
which  were  referred  to  in  the  argument.  That  mle 
is,  however,  inapplicable  to  cases  in  which  the  act 
which  occasions  the  injury  is  one  which  the  con- 
tractor was  employed  to  do;  nor,  by  a  parity  ol 
reasoning,  to  cases  in  which  the  contractor  is  en- 
trusted with  the  performance  of  a  duty  inoombesl 
upon  his  employer,  and  neglects  its  fulfilment,  whmby 
an  injury  is  occasioned."  That  principle  was  applied 
in  Gray  v.  Ptdlen ;  Bower  v.  PecUe,  1  Q.  B.  D.  32l« 
24  W.  B.  Dig.  226 ;  Dalton  v.  Angm,  90  W.  B.  191, 
6  App.  Gas.  740 ;  Hughe»  v.  Percival,  31  W.  B.  72^. 
8  App.  Cas.  443 ;  and  quite  lately  by  this  ooort  in 
Hardaker  v.  Idle  District  CottncU.  When  a  stafentoiy 
authority  are  by  their  contractor  d<nng  woric  on  a 
road  under  their  statutory  x>owen  which  will  be  a 
source  of  danger  to  the  public  unless  preoantioms  an 
taken  it  cannot  be  doubted  that  it  is  toe  dnty  of  tte 
statutory  authority  to  take  care  that  the  poblio  an 
not  injured  by  the  carelessness  of  the  oontraoior  in  the 
execution  of  the  verv  work  which  he  was,  as  con- 
tractor, employed  to  do.  Apply  that  principle  to  tiM 
present  case.  The  road  had  to  be  mside  up.  It  m 
obvious  that  the  time  would  arrive  when  it  wonU 
become  a  source  of  danger  to  the  public  nsiiig  it  1^ 
reason  of  the  digging  on  its  surnioe.  It  wonld  bs 
the  duty  of  the  dutrict  council  to  fence  the  daagenfl 
spots  or  otherwise  to  warn  the  pnblio  agaiDBt  ths 
danger.  I  agree  entirely  with  the  judgaMot  of 
Bruce,  J.,  who  has  stated  the  law  so  aocorately  tti 
tersely  that  I  do  not  think  I  can  add  to  it* 

BoMEB,  L.  J. — Having  regard  to  the  present  state  of 
the  authorities,  I  think  that  the  following  is  a  ooRtot 
statement  of  the  law  on  the  subject:  When  a 
through  a  contractor  does  work  which  from  its 
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IB  likdy  to  oange  danger  to  others,  there  i«  a  duty  on 
his  part  to  take  all  reasonable  preoautions  against 
such  danger,  and  he  does  not  escape  from  liability  for 
the  disoharge  of  that  daty  by  employing  the  oon- 
traotor  if  the  latter  does  not  take  uiese  precautions. 
I  desire  to  point  out  that  accidents  arising  frcmi  what 
is  called  casual  or  collateral  negligence  cannot  be 
gnarded  against  beforehand,  and  do  not  come  within 
thifl  mle.  Applying  the  above  statement  of  the  law 
to  the  facts  of  the  present  case,  it  is  dear  that  the 
work  of  making  up  this  road,  frequented  as  it  was  by 
the  public,  would  be  likely  to  cause  danger  to  the 
pubhc,  because  it  was  almost  inevitable  that,  in  doing 
the  work,  inequalities  in  the  level  of  the  road  must 
arise,  and  heaps  of  earth  be  placed  on  the  road.  It  is 
usual  in  such  cases  to  guard  the  duigerous  places  by 
putting  up  lights  or  proper  fencing.  In  my  opinion 
it  is  unreasonable  not  to  take  those  precautions,  and 
the  passages  contained  in  the  contract  show  ^at  this 
isao. 

Upon  the  other  point  I  have  nothing  to  add  except 
to  sa^  that  the  case  before  us  is  not  one  in  which  the 
district  coundl  have  adopted  the  ditfence  of  their 
co-defendant,  and  have  treated  the  payment  into 
oonzi  as  made  on  their  behalf,  and  have  offered  to 
abide  by  all  the  consequences  of  so  doing. 

Appeal  ditmmed. 

Solicitor  for  the  plaintiff,  8.  A.  Jane$. 

SoJidtor  for  the  district  counoQ,  W.  H.  Whitfield. 
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From  a  B.  Div. 

(A.  L.  Smith,  Collins,  and 

Bomer,  L.JJ.) 

Bxo.  V.  Coicptbollbs-Gensiul  op  Patxnts.  (a.) 

Patent  —  Oppoiition  to  grant — BtgM  to  be  heard  as 
opponent — Pereon  having  no  ini^rett — Application  by 
comptroller  to  Attorney  ^  General  for  directions  — 
Mandamus  to  eomptroller'-^Patente,  dkc,  Act,  1883 
(46  df  47  Vict.  e.  57),  m.  11,  95^Patent$y  Ac,  Act, 
1888  (61  df  52  VicL  e.  50),  e.  4. 

Opvoeition  to  the  grant  of  a  patent  under  section  II  of 
the  Patents,  <£;&,  Act,  1883,  on  the  ground  thai  the 
invention  has  been  patented  in  this  country  on  anapplica' 
tion  of  prior  date,  can  only  be  made  by  a  person  having 
an  interest  in  the  earlier  patent. 

Where,  on  an  application  by  the  Comptroller  of 
Patents  to  the  Attdrney-Oeneral  for  directions  in  a 
matter  of  doubt  or  difficulty  under  section  96  of  the 
Patents,  Ac,  Act,  1883,  the  Attomey^Cfeneral  directs 
that  tJie  comptroller  sJudl  not  hear  a  particular  person 
as  an  opponent  to  the  granting  of  a  patent,  the  couH  will 
not  grant  a  mandamus  to  the  comptroller  to  hear  such 
person* 

Appeal   from   an    order   of   a   Divisional   Ck>urt 

iOrJuitham  and  Kennedy,  J  J.)  discharging  a  rule  nisi 
or  a  mandamtts  to  the  Oomptroller-Qenedral  of 
Patents  to  hear  and  determine  the  matter  of  an 
opposition  by  the  prosecutor,  John  D.  Tomlinson,  to 
tae  grant  of  a  patent  on  an  application  by  Felix 
Meyer. 

^nie  ijroseoutor  gave  notice  at  the  Patent  OfEce  of 
opposition  to  the  grant  on  the  ground  that  the 
invention  had  been  patented  in  this  country  on 
an  application  of  pdor  date.  The  prosecutor  had  no 
interest  in  the  prior  patent. 

The  comptrdler  applied  to  the  Attomey-Qeneral 

(a.)  Beported  by  F.  G.  BooXsb,  Esq., 

at-Iiaw» 


imder  section  95  of  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  as  to  whether  he  imould  hear  the 
prosecutor  in  opposition  to  the  grant.  The  Attorn^r^ 
Qeneral  directed  that  the  prosecutor  should  not  be 
heard,  and  the  comptroller  accordingly  declined  to 
hear  him. 

By  section  11,  sub-section  1,  of  the  Patents,  &c. 
Act,  1883,  as  amended  by  section  4  of  the  Patents, 
&c..  Act,  1888,  "  Any  person  mav  at  any  time  with- 
in two  months  frooi  the  date  of  the  advertisement 
of  the  acceptance  of  a  complete  speoifioation  give 
notice  at  Ihe  Patoit  Office  of  opposition  to  the  gmnt 
of  the  patent  on  the  ground  of  the  applicant  having 
obtainoi  the  invention  from  him,  or  from  a  person  of 
whom  he  is  the  legal  representative,  or  on  the  ground 
that  the  invention  has  been  patented  in  this  country 
on  an  application  of  prior  date,  or  on  the  ^pound 
that  the  complete  specification  describes  or  claims  an 
invention  other  than  that  described  in  the  provisional 
specification,  and  that  such  other  invention  forms  the 
subject  of  an  application  made  by  the  opponent  in 
the  interval  between  the  leaving  of  the  provisional 
spedficatioD  and  the  leaving  of  the  complete  specifi- 
cation, but  on  no  other  ground." 

The  question  was  whether  the  prosecutor  was 
entitied  to  oppose  the  grant  on  the  groimd  that  the 
invention  hiui  been  patented  in  this  country  on  an 
application  of  prior  date,  he  himself  having  no  interest 
in  that  prior  patent. 

There  were  a  series  of  decisions  by  the  law  officers 
of  the  Grown  tiiat  persons  who  admitted  that  they 
had  no  interest  in  the  alleged  anticipating  patent  were 
not  entitied  to  be  heard  as  opponents :  Glossop*s  Patent, 
Qriffin's  Pat.  Gas.  285;  Meath  &  FrosVs  Patent, 
Griffin's  Pat  Gas.  288 ;  Stewarfs  case,  13  Bep.  Pat. 
Gas.  627. 

C  A.  RusseU,  Q,C.,  and  E.  A.  Parkin,  for  the 
prosecutor. 

The  Attomey-General  {Sir  B,  E.  Webster,  Q.O.),  and 
H.  Sutton,  for  the  comptix>ller. 

W.  F.  Hamilton,  for  the  applicant,  Meyer. 

A.  L.  Smith,  L.J. — ^In  this  case  a  rule  nisi  was 
obtained  by  the  prosecutor,  Tomlinson,  for  a  mandamus 
to  the  GomptroUer  of  Patents,  who  had  declined  to 
hear  an  objection  on  the  part  of  the  prosecutor  to  the 
granting  of  a  patent  which  had  been  applied  for. 
The  Divisional  Court  discharged  the  rule.  Two  facts 
aro  undisputed.  The  first  is  that  Tomlinson  had  no 
interest  whatever  in  the  subject-matter  of  the  patent, 
but  was  merely  one  of  the  public.  The  second  is  that 
the  comptroller  was  in  doubt  whether  Tomlinson  had 
any  locus  standi  to  oppose  the  application.  Uuder 
these  Gurcumstances  the  comptroller  brought  into  pUy 
the  provisions  of  section  95  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  which  says  that  <*  the 
comptroller  may,  in  any  case  of  doubt  or  diffi- 
culty arising  in  the  administration  of  any  of  the 
provinons  of  this  Act,  apply  to  either  of  the  law 
officers  for  directions  in  the  matter."  With  rog^d  to 
the  position  of  the  Attomey-Qeneral,  I  wish  to  point 
out  that,  besides  being  the  head  of  the  bar  of  England, 
he  has  had  from  the  earliest  times  to  perform  high 
judidal  functions,  as  to  which  he  has  an  absolute  dis- 
cretion. For  instance,  if  a  man  who  has  been  tried 
for  hii  Uf e  and  convicted  is  in  a  position  to  allege  that 
thero  is  error  on  the  record,  he  cannot  take  advan- 
tage of  it  unless  he  first  obtains  the  fiat  of  the 
Attomey-Gkneral,  and  no  court  has  any  jurisdiction 
to  review  the  discretion  of  the  Attorney- General  in 
such  a  matter.  Again,  the  Attorney-General,  and  he 
alone,  has  x)ower  to  enter  a  nolle  prosequi,  and  that 
power  is  not  subject  to  any  control.  Agisin,  the  filing 
of  a  criminal  information  is  a  thing  which  is  done  \^ 
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the  Attorney-General  proprio  moiUj  and  which  is 
entirely  within  his  discretion.  Coming  now  to  the 
Patents,  Designs,  and  Trade-Marks  Acts  of  1883  and 
1888,  it  seems  to  me  that  thronghoat  those  Acts  the 
ultimate  court  of  appeal  in  matters  relating  to  the 
gnmting  of  patents  is  the  Attorney-General  or 
Solicitor-General.  In  the  present  case  a  matter  has 
come  hefore  the  Attorney-General,  and  we  are  asked 
to  overrule  it.  I  find  tiiat  in  the  case  of  In  re  Van 
Gdder's  Fatuity  6  Bcjp.  Pat.  Cas.  22,  Bowen,  L.J., 
dealing  with  the  position  of  the  Attorney-General 
under  these  Acts,  said :  "At  common  law  the 
Attorney  -  General  is,  when  he  is  exercising  his 
functions  as  an  officer  of  the  Crown,  in  no  case  that  I 
know  of,  a  oourtinthe  ordinary  sense."  Here  the  Comp- 
troller, being  in  doubt  whether  he  oaght  to  hear  the  pro- 
secutor, who  desired  to  oppose  this  patent,  applied  under 
section  95  to  the  Attorney-General  for  directions.  The 
Attomey-Gtoeral  answered  that  if  the  prosecutor  was 
merely  a  kuember  of  the  public  and  had  no  interest  in 
the  subject-matter  of  tiie  patent,  the  comptroller 
ought  not  to  hear  him.  We  are  now  asked  to  grant  a 
prerogative  writ  to  order  the  comptroller  to  do  what 
the  Attomey-Gteneral  has  said  he  ought  not  to  do.  In 
my  opinion  we  ought  not  to  grant  a  mandamua  con- 
trary to  the  determination  of  the  Attorney-General, 
who  is  the  tribunal  appointed  by  the  Act  to  determine 
such  a  question.  That  alone  is  a  sufficient  ground  for 
discharging  the  rule  for  this  discretionary  writ.  But 
I  am  also  led  to  the  same  condusion  from  the  con- 
sideration of  the  true  construction  of  section  1 1  of  the 
Act  of  1883,  as  amended  by  section  4  of  the  Act  of 
1888.  I  am  of  opinion  that  the  true  meaning  of  the 
enactment  is  that  a  mere  member  of  the  pubUo  who 
has  no  interest  in  the  subject-matter  of  a  patent  is  not 
entitied  to  be  heard  in  opposition  to  the  ffrant.  I 
think  that  the  words  *'  any  person,"  with  ^niich  the 
section  commences,  must,  when  the  whole  section  is 
read  as  amended,  be  construed  as  limited  to  any  per- 
son having  an  interest  in  the  subject-matter  of  the 
patent,  and  that  a  mere  member  of  the  public  having 
no  such  interest  has  not  a  right  to  intervene.  I  there- 
fore think  the  rule  was  rightiy  discharged,  and  the 
appeal  must  be  dismissed. 

CoLLiKS  and  Bombb,  L.  JJ.,  concurred. 

Appeal  dismiesed. 

Solicitors  for  the  prosecutor,  Radford  &  Frarildand. 

Solicitor  for  the  comptroller,  Solicitor  to  the  Board 
of  Trade. 

Solicitors  for  the  applicant,   WiUon,   Briatowa,  & 
Carpmad, 


(Soutt  of  9u0ttce. 


Chan.  Div. 


May  9,  10. 


IV.    ] 

Eekewioh,  J. ) 

AiiLBir  V.  Gold  Beefs  op  West  Afbioa. 

(Limited),  (a.) 

Company — Deceased  mernber-r-Notices — Service — Calls — 
Forfeiture — Special  resolutions. 

W?iere  the  articles  of  oMociation  of  a  limited  company 
define  "  member  "as  "a  registered  holder  of  any  stock 
or  share  of  the  company ^^  and  provide  that  the  company 
may  serve  notices  "  upon  any  member ^  either  personally 
or  by  sending  the  notice  prepaid  by  post  addressed  to  such 
member  at  his  registered  address  as  appearing  in  t?ie 

(a.)  Beported  by  B.  J.  A.  MOBBISON,  Esq.,  Bar- 

rister-at-Law« 


register  of  the  company,"  hut  make  no  provision  as  to  the 
service  of  notices  in  the  case  of  a  deceased  mamher,  notieeB 
relating  to  caUs,  forfeiture^  and  special  reiolatkn 
affecting  a  deceased  member*s  sfusres,  will  not  he  efediedf 
served  by  being  sent  by  post  addressed  to  such  member  at 
his  registered  address,  if  the  company,  at  ike  Ume  of 
sending  the  same,  know  that  sudi  member  is  abtadf 
dead. 

Where  one  of  the  articles  of  tusociatum  proMa  tkoL 
the  company  '*  shall  have  a  first  and  paramoutd  lienfw 
all  debts,  obligations,  and  liabilities  of  any  member  to  or 
towards  the  company  upon  all  shares  {not  heinq  ftU^ 
paid)  held  by  such  member,"  and  there  art  caUt  uf(fh 
partly-paid  shares  due  from  a  member  who  is  al»  the 
only  holder  of  fully-paid  shares  in  the  company,  tie 
other  members  cannd  by  special  resolution  aiiet  tie 
article  by  striking  oiU  the  words  *'  not  being  fully  pmd' 
so  cuto  retrospectively  affect,  to  the  pr^'udioe  of  Uu  mw* 
consenting  holder  of  such  fully-paid  shares,  his  ri^ 
already  existing  under  the  said  article. 

New  Zealand  Gold  Extraction  Co.  v.  Peaood, 
[1894]  1  Q.  B.  622,  and  James  v.  Buena  Tentnn 
Nitrate  Grounds  Syndicate  (Limited),  44  IF.  &  372, 
[1896]  1  Ch.  456,  considered. 

Action. 

The  plainti&  were  the  executors  of  one  BoiEo 
Zuccani,  who,  at  the  time  of  his  death,  oa  the  dfcii  oi 
February,  1897,  held  27,885  fully-paid  shares,  aiida2» 
36,435  partly-paid  shares  in  the  aefendant  eompMij. 
Previous  to  E.  Zuccani*s  death  the  defendant  oompnf 
had  from  time  to  time  made  calls  upon  him  in  respaet  d 
his  pardy-paid  shares,  and  the  sum  remaining  uupod 
in  respect  of  the  balance  of  payments  due  iipoa 
allotment  and  calls  amounted  at  the  time  of  his  deiA 
to  £6,072  lOs. 

The  company*s  articles  of  association  defiiid 
"membOT*'  as  '*a  registered  holder  of  any  stodb  or 
share  of  the  company,"  and  article  170  provided  tbtk 
a  notice  might  be  served  by  the  company  "  upon  agr 
member  either  personally  or  by  senduog  it  prepaid  ^ 
post  addressed  to  such  member  at  his  regiittnd 
address  as  appearing  in  the  register  of  the  meabeo 
of  the  company." 

The  articles  of  association  further  provided  tint 
the  executors  or  administrators  of  a  deceased  msote 
(not  bemg  one  of  several  joint  holders)  should  be  Ike 
only  persons  recognized  by  the  company  as  hsfiag 
any  titie  to  the  shares  registered  in  the  name  of  sn 
member,  and  that  any  person  beooming  entitled  to  s 
share  in  consequence  of  the  death  of  any  meote 
might  elect  either  to  be  registered  as  the  holder  or  ti 
have  some  person  nominated  by  him  registered  m 
the  transferee,  and  that  a  person  so  beooming  entiftied 
should  be  entitied  to  receive  dividends,  bonnaei,* 
other  moneys  payable  in  respect  of  the  share,  M 
should  not  be  entitied  to  receive  notices  of,  or  attad 
or  vote  at  any  meeting  of  tiie  company,  or,  safe* 
aforesaid,  to  any  of  the  rights  or  privilagei  ols 
member  unless  and  until  he  should  have  been  ng^ 
tered  as  a  member  in  respect  of  sodi  share. 

The  executors  of  E.  Zucoani  bad  not  bes 
registered  as  the  holders  of  his  shares. 

Article  29  of  the  articles  of  aesoctatian  prondid 
that  the  company  should  have  "a  first  tod  psn* 
mount  Uen  for  all  debts,  obligations,  and  liahBlai 
of  any  member  to  or  towards  the  company  npoo  il 
shares  (not  being  fully  paid)  held  by  suoh  meate.** 

E.  Zuccani  was  the  only  holder  of  folly  paid-ap 
shares  in  the  defendant  company. 

By  a  special  resolution  passed  and  ooiifirmsd  ^ 
general  meetings  of  the  company  held  in  the  mo^ 
of  February  and  March,  1897,  article  29  was  sltsid 
so  as  to  onut  the  words  *'  not  being  fully  psi^". 
subsequentiy  thereto  the  defendant  oompaoy 
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to  have  a  Uen  on  the  27,885  fully  paid-np  shares  in 
FMpect  of  what  was  due  on  the  36,435  partly  paid-np 
8h»r8S.  Notioe  that  these  meetings  were  about  to  be 
held  had  been  sent  by  registered  letter  to  E.  Zucoani's 
registered  address,  after  his  death  was  known  to  the 
company. 

Article  74  of  the  articles  of  association  provided 
th%t  notices  of  general  meetings  should  be  given  to 
8ooh  members  as  were,  under  the  provisdons  therein 
oootained,  entitled  to  receive  notices,  but  the 
accidental  omission  to  give  such  notice  to,  or  the  non- 
receipt  of  such  notice  by,  any  member  should  not 
inTaiidate  any  resolution  passed  at  such  meeting. 

After  the  defendant  company  had  notice  of  E. 
Zoccaiii*s  death  they  issued  a  notice  dated  the  29th  of 
March,  1897,  demanding  payment  of  the  unpaid  calls 
doe  in  respect  of  his  shares,  and  threatening  forfeiture 
in  the  event  of  non-payment.  The  plaintiffs  there- 
npon  commenced  an  action  claiming  rdief  against  the 
company.  The  company,  however,  gave  up  the 
notice  of  the  29th  of  Iltorch,  1897,  and  no  longer  relied 
upon  it,  but  subsequently  issued  another  notice  dated 
the  4th  of  June,  1897,  demanding  payment  of 
JC6,876  16«.  lid.,  being  the  £6.072  10s.  then  due, 
together  with  £804  6s.  Ud.  interest  on  the  same  as 
from  the  16th  of  August,  1895,  and  stating  that 
Tmlees  the  amount  due  was  paid  on  or  before  the  2 let 
of  Jane  then  next  the  shares  io  respect  of  which  the 
same  was  demanded  would  be  liable  to  be  forfeited. 
Copies  of  this  notice  were  sent  by  registered  letter  to 
the  deceased  member's  registered  address,  and  to  his 
execators  collectively,  and  to  each  of  them  separ- 
itely. 

The  articles  of  association  farther  provided  that  if 
any  member  failed  to  pay  any  call,  instalment,  or 
mterest,  the  directors  might  serve  a  notice,  on  such 
member  requiring  him  to  pay  the  same  with  further 
interest  from  the  date  of  the  notice,  and  that  the 
aotioe  should  state  that  in  the  event  of  non-payment 
the  shares  would  be  liable  to  be  forfeited,  and  that  if 
the  requisitionB  of  the  notice  were  not  complied  with 
any  share  in  respect  of  which  such  notice  was  given 
night  be  forfeited  by  a  resolution  of  the  directors  to 
that  effect. 

Kg  payment  was  made  in  respect  of  the  sum 
demanded  by  the  notice  of  the  4th  of  June,  and  at  a 
board  meeting,  held  on  the  23rd  of  July,  1897,  the 
directors  of  the  defendant  company,  in  exercise  of  the 
power  in  that  behalf  conferred  on  them  by  the 
utioles  of  association,  purported  to  forfeit  the  36,435 
partly  paid-up  shares  for  noncompliance  with  the 
■id  notice.  As  a  result  of  these  proceedings  on  the 
part  of  the  company,  the  plaintiffs  commenced  a 
noond  action  claiming  relief  against  the  company. 

The  two  actions  now  came  on  for  trial  as  a  con- 
lolidated  action,  and  the  plaintiffs'  claim  was  as 
Idlows:  (1)  a  declaration  that  the  partly  paid-up 
ihares  had  not  been  forfeited ;  (2)  an  injunction  to 
lestrain  the  defendant  company  from  treating  or 
dealing  with  the  said  shares  as  forfeited ;  (3)  damages 
for  conversion;  and  (4)  a  declaration  that  the 
defendant  company  were  not  entitled  to  a  lien  upon 
the  said  fully  paid-up  shares. 

At  the  trial  a  disjmte  arose  between  the  parties  as 
to  the  day  from  which  interest  on  the  moneys  due 
began  to  run.  The  defendant  company  contended 
that  the  allotment  was  complete  on  the  9th  of 
Angnst,  1895,  and  that  therefore  interest  began  to 
run  from  the  16th  of  August,  1895,  seven  days'  grace 
being  allowed;  on  the  other  hand,  the  plaintiffis 
alleged  that  the  allotment  was  not  complete  till  the 
Slst  of  August,  1895,  and  that  consequently  the 
intereit  did  not  begin  to  run  till  the  7th  of  September 
feOowing.  Evidence  was  produced  in  support  of  each 
Qontention. 


On  the  further  questions  raised  by  the  action  the 
following  argumenU  were  delivered, 

Bmshaw,  Q,C,,  and  Kerly,  for  the  plaintiffiB.— The 
provisions  of  the  articles  require  that  before  a 
member's  shares  can  be  forfeited  notice  must  be  given 
to  that  member ;  but  a  deceased  member's  executors, 
who  have  not  been  registered,  are  not  members 
within  the  definition  clause.  After  the  company 
knew  of  the  death  of  Zuccani,  notice  sent  by 
them  to  his  registered  address  is  not  sufficient: 
New  Zealand  Gold  Extraction  Co,  v.  Peacock, 
[1894]  1  Q.  B.  622 ;  James  v.  Buena  Ventura  Nitrate 
Grounds  Syndicate  {Limited),  44  W.  R.  372,  [1896]  1 
Oh.  456 ;  In  re  Bowling  and  Welby*s  Contract,  43  W.  B. 
417,  [1895]  1  Oh.  663.  The  company  can  have  no 
lien  over  the  fully-paid  shares.  Tdat  is  a  matter  of 
contract.  The  company  cannot  alter  the  vested 
rights  of  a  member  retrospectively,  though  they  may 
be  able  to  do  so  prospectively  :  James  v.  Bu/ena 
Ventura  Nitrate  Grounds  Syndicate  {Limited),  peac 
Bigjby,  L.J.,  [1896]  1  Oh.,  at  p.  466.  Moreover,  no 
notice  of  the  proposed  specud  resolution  dealing 
with  the  alteration  in  the  articles  was  given  to  the 
executors,  notwithstanding  that  the  company  knew 
that  Zuccani  was  dead. 

WarringUm,  Q,C,,  and  Dunham,  for  the  defendant 
company. — ^The  notice  was  properly  served  by  being 
sent  addressed  to  the  deceased  at  his  registered  address. 
We  rely  upon  that  as  a  proper  service.  Until  there 
has  been  a  change  in  the  register,  the  deceased  meniber 
was  the  only  person  to  be  served  with  the  notice : 
James  v.  Buena  Ventura  Nitrate  Grounds  Syndicate 
{Limited),  Lord  Herschell  says  ([1896]  1  Oh.)  on 
p.  464  that  "  member  "  as  used  in  some  of  the  articles 
of  the  company  must  be  held  to  include  those  whose 
names  are  on  tiie  register,  though  they  are  no  longer 
living.  This  is  an  instance  in  point.  If  in  this  case 
such  a  service  is  not  good,  then  the  whole  of  the 
business  of  the  company  miffht  be  brought  to  a  stand- 
still. Notice  of  the  specii3  resolution  was  also  sent 
to  the  registered  address,  and  article  74  provides  that 
the  non- receipt  of  such  a  notice  should  not  invalidate 
the  meetings.  This  was  not  a  special  resolution 
which  was  to  fundamentally  alter  the  company,  and 
it  is  valid  :  Andrews  v.  Gas  Meter  Co,,  45  W.  R.  321, 
[1897]  1  Oh.  361.  It  was  part  of  Zuocani's  con- 
tract with  the  company  that  the  articles  might  be 
idtered  :  PSp^Y.  City  and  Suburban  Building  Society, 
41  W.  B.  548,  [1893]  2  Oh.  311. 

Renshaw,  Q.C.,  replied. 

Kekewich,  J.,  after  reviewing  the  facts  of  the 
case,  came  to  the  conclusion  that  the  allotment  was 
not  complete  until  the  31st  of  August,  1895,  and 
that  interest  did  not  begin  to  run  imtil  the  7th  of 
September ;  that  the  company  were  wrong  in  charging 
interest  from  the  16th  of  August;  that  theb  power  to 
forfeit  for  non-payment  of  interest  dependea  on  an 
erroneous  calculation ;  and  that  therefore  the  forfeiture 
was  invalid.  On  the  remaining  questions  raised,  his 
lordship  continued  as  follows :  Now  as  to  the  question 
of  notice.  Before  this  notice  of  forfeiture  was  issued 
— that  is  to  say,  tiie  notice  of  the  4th  of  June,  1897 — 
Zuccani  was  dead.  The  company  served  the  notice  by 
sending  it  in  a  registered  letter  to  him  at  his 
registered  address;  they  also  served  a  copy  of  the 
notice  on  all  the  executors  jointly  and  on  each  of 
them  severally.  Mr.  Warrington  was  content  to  rely 
only  on  the  notice  to  the  dead  man.  The  service  on 
the  executors  shows  that  the  company  knew  that 
Zuccani  was  dead.  Now,  the  question  is  this.  Was  the 
notice  to  the  dead  man  sufficient  P  In  the  interpreta- 
tion clause  of  the  articles  there  is  an  interpretation  of 
a  << member."      « Member"  is  stated  to  mean  *'a 
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regutered  holder  of  any  share  or  stock  of  the 
oompany."  To  my  mixid  it  is  a  misohieToiis  praotioe 
to  try  to  define  any  word  like  "member,"  whidi  is 
already  defined  by  section  23  of  the  Companies  Act, 
1862.  The  word  does  not  mean  anything  more  than 
a  r^nstered  holder  of  a  share  in  the  company, 
and  2uccani  was  on  the  register  though  he  was  dead, 
and  for  some  purposes  he  continued  to  be  a 
member  through  his  estate.  But  then,  can  you  treat 
him  as  being  a  member  so  as  to  give  him  notice  P  To 
a  certain  extent  you  can.  The  case  of  Jamea  y.  Buena 
Ventura  Nitrate  Orounde  Syndicate  {LimUed)  setties 
that,  for  Tery  many  purposes,  the  estate  of  a  dead 
member  is  entitled  to  the  privileges  and  subject  to  the 
liabilities  of  membership.  That  seems  to  me  to  go 
a  very  littie  way  towards  deciding  this  question. 
Can  a  company  give  a  dead  man  notice  so  as  to  alter 
his  riffhts  and  otherwise  impose,  not  a  new  liability, 
but  a  liability  arising  out  of  the  articles  of  associa- 
tion so  as  to  be  able  to  enforce  it  against  his  estate  P 
The  Court  of  Appeal  in  New  Zealand  Gold  Exaction 
Co,  \Limited)  v.  Peacock  showed  the  importance  of 
holding  that  a  notice  to  a  dead  man  was  good  if 
there  was  not  anyone  else  to  whom  notice  could  be 

£Ven — that  is,  if  the  company  at  the  lame  had  not 
\A.  notice  that  he  was  deaa.    The  present  Master  of 
the  Bolls  says  ([1894]  1  a  B.)  on  p.  631,  <<  The  articles 
are  so  drawn  that  they  do  not  provide  for  dead  men, 
nor  for  notice  to  dead  men,  nor  for  notice  to  anybody  in 
the  place  of  dead  men.    It  is  said  that  it  ispart  of  the 
bargain  between  the  shareholders  and  the  company 
that  if  a  member  dies  and  the  company  are  going  on 
and  have  no  notice  of  his  death,  his  estate  cannot  be 
called  upon  to  pay  calls.    On  the  oonstmotion  of  the 
articles  I  think  it  obvious  that  no  such  baigain  was 
intended.    We  must  put  a  reasonable  construction  on 
the  articles,  and  I  have  no  doubt  that  the  key  to  the 
difficulty  is  to  be  found  in  the  sng»estion  made  by  Mr. 
Buddey,  and  tiiat  until  notice  of  nis  death  reaches  the 
company  calls  may  be  made  in  respect  of  his  shores  by 
notice  sent  to  his  registered  address  just  as  if  he  were 
still  a  member.    I  Have  no  doubt  at  all  that  that  is 
the  true  construction  of  the  articles.    In  order  not 
to    make    these    articles    absurd,    we   must   hold 
that    a     deceased     member     remains     a     member 
until  notice  is  given.*'    The  Master  of  the  Bolls  does 
not  say  whether,  if  the  company  had  notice  of  tiie 
death,  a  notice  sent  to   the   deceased's   registered 
address  would  be  sufficient;  but  he  implies  that  in 
that  event  such  a  contention  would  be  no  longer 
tenable,    and   later   on   Lord   Davey  supplies    the 
omission,  for  on  p.  632  he  says,  "  I  do  not  tnink  that 
if  they  had  notice  of  the  death  of  the  membo-  they 
could  rely  on  service  upon  him  at  his  registered  place 
of  address,  and  nothing  that  we  say  in  this  case 
touches  that  question,*'  and  further  on  he  says,  **  I 
am  prepared  to  adopt  Mr.  Buckley's  suggestion  and 
to  hola  that  a  deoeeised  member  or  his  estate  remains 
a  member  for  the  purpose  of  the  articles  so  long  as 
his  name  remains  on  the  register  without  notice  to 
the  company  of  his  death."    I  see  that,  on  p.  633, 
Lord  Davey  says,   "It  is  the  duty  of  the  represen- 
tatives of  a  deceased  member  to  give  notice  of  his 
death  to  the  company  at  the  earliest  possible  oppor- 
tunity ;  and,  if  iSiey  wish  the  company  not  to  go  on 
treatmg  him  as  still  on  the  books,  it  is  the  duty  of 
the  executors  to  give  notice  to  the  company  of  tiieir 
desire  to  become  members  in  his  place."    I  am  not 
sure  that  I  quite  appreciate  the  fuU  meaning  of  that, 
but  it  does  not  alter  what  I  have  read,  and  I  take 
this  to  be  the  decision  and  the  expression  of  the  Court 
of  Appeal,  that  when  once  the  company  have  notice 
of  the  death  of  the  member,  they  cannot  serve  notice 
of  calls  on  him  so  as  to  bind  his  estate.    Then  tiiere 
was  the  oase   of  Jwn/u  v.  Btk&na  VwMiira  NUraU 


Orotmda  Syndicate  {Limited),  and  the  oase  with  wUA 
1  have   just   dealt  was   were   referred   to  in  tke 
arguments  of  counsel  for  both  the  appellaDti  sad 
respondents,    and   by   the   learned  jadges.     Lord 
Herschell  says,  on  p.  464 :  *'  It  is,  no  doubl,  tke 
fact  that,  strictiy  speaking,  although  Mr.  JaoiM^i 
name  was  at  the  time  of  the  resolution  of  April,  1881, 
still  on  the  register,  he  was  not,  being  dead,  a  mem- 
ber of  the  company.    It  seems  to  ma,  however,  p«- 
fectiv  clear  that  the  word  '  member,'  as  used  in  som 
of  the  articles  of  the  company,  must  be  held  to 
indude  those  whose  names  are  on  the  register,  thos^ 
they  are  no  longer  living.'*    That  baa  been  quoted  b 
me  as  meaning  that  the  deceased  shareiKMosr  vie 
still  a  member  for  all  purposes ;  but  Lord  Henohcll 
expressly  confines  it  to  some  purposes.    Bigl^,  LJ^ 
also  deals  with  the  point,  for  on  p.  467  hs  seji: 
*'The  liability  for  calls  exists  notwithstandiitg  the 
fact  that  the  required  notice  oaonot  be  given  to  a 
dead  man,  because  it  may  be  given  to  his  repceseota- 
tives ;  though,  if  the  company  is  not  aware  of  Im 
death,  notice  served  at  his  reffistered  address  is  snfll- 
cient  when  the  articles  provide  for  subh  aervioe  apoa 
members " ;  and  he  aities  the  oase  of  New  ImfmA 
Gold  Efdraetian  Co.  v.  Peacock.    Theretee  I  tUak  I 
may  say  that  the  Conrt  of  Appeal  not  only  didaot 
mean  to  depart  from  the  prior  oase,  but  they  adcplsd 
it,  and  I  ta&e  those  two  cases  as  sapng  tiiat  a  cone 
pauy  cannot,  after  they  have  notuse  of  the  dnsfti 
effectively  serve  a  notice  of   call  on  the  deoeieai 
member,  and  the  same  proposition  seems  to  las  i» 
apply  equally  well  to  a  notioe  of  focfeifare  lor  bob- 
payment  of  calls.    In  this  case  the  artibleB  ptofids 
for  what  is  to  be  done  on  the  death  of  a  shanhddv 
by  hiB  executors.    It  sometimes  happena  that  tts 
executors  do  not  want  to  be  registered.  Mr.  Baddsy* 
in  his  comments  on  article  12  of  Table  A,  points  oil 
the  necessity  of  carrying  the  artide  further,  wad  oa 
p.  497  (7th  ed.|  he  says:  **  To  escape  the  dtsadvaa- 
tage  under  whicui  the^oompany  is  thus  plaoed  in  hanig 
for  holders   of    its'  shares    merely    inyieaiaitstife 
members,  whose  liability  is  limited  by  the  amoaDt  of 
the  assets  of  their  testator,  provisioDS  have  been 
monly  introduced  into  articles  of  aasi 
upon  executors  a  pressure  either  to 
testator's  shares  or  to  become  in  their  own 
proprietors  in  respect  of  them,   by  attanhing  ths 
penalty  of  forfeiture  to  a  neglect  to  do  eitfaer  oaaor 
the  other  within  a  limited  time."    My  reooUeotioa  of 
the  old  chartered  companies  is  that  there  was  a  vsy 
spedal  clause  always  inserted  providing    that  the 
executors  must  oome  in  within  a  certain  tiass^  ad 
there  was  a  strong  power  given  to  the  oomym^ 
not  to  pay  dividends  to  those  who   did  not 
in.    But  there  is  no  special  daose  here,  aodite  tit 
puts  the  company  in  a  considerable  diffionlty.    B 
they  cannot  oail  on  the  executors  to  come  in  and  Alf 
cannot  give  notioe  to  the  dead  man,  there  ia  a  dsn^ 
lock,  but  I  cannot  help  that    I  think  it  wmdd  ks 
wrong  for  me  to  say  tnat  beoanse  the  oniBPany « 
brought  to  a  deadlock  by  their  constitataoo,  ttisnioBi 
the  company  can  give  notioe  to  a  dead  man.    I  smdl 
opinion,  therefore,  that  this  notioe  is  bad,  boft 
this  reason  and  for  the  reason  with  wlnoli  I 
already  dealt. 

Now  as  to  the  question  of  lien.  It 
argued  that  Zuccani  had  fnBy-paid 
by  contract  were  excepted  from  the  Ken  vhibk  At 
oompany  otherwise  would  have^  and  that  ha  eoril 
not  be  deprived  of  the  benefit  of  that  emsplioBlf 
special  resolution.  Article  29  provides  lor  thai.  IM 
defines  his  ri^t ;  but  it  was  also  his  ri^i— oriatttf 
his  liability-^to  have  the  artides  alterad  hr  epsrfi 
resolution.  I  thmk  that  jP^  v.  C%  oatf  aatavte 
KBuOding  Socidy  9hointbMi  the  liafaffiljto  kaat  te 
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articles  altered  by  a  special  resolution  cannot  be  got 
rid  of  by  calling  it  a  contract.  Kotice  of  the  intended 
iltention  was  given  to  Zaooani  after  he  was  dead, 
md  after  the  company  knew  tiiat  he  was  dead.  What 
[  haye  already  said  when  dealing  with  the  notice  of 
brfdtore  applies  also  to  this  notice.  But  there  is 
mother  consideration,  and  that  is  that  Zuccani  was 
Jie  only  holder  of  fully-paid  shares,  and  he  owed  the 
looipany  money  in  respect  of  shares  which  were  not 
iiUy  paid.  It  appears  that  the  oidy  object  of  pass- 
Dg  this  special  resolution  was  to  get  payment  of 
rhst  was  due  on  the  shares  not  fully  paid  up 
17  a  lien  on  the  fully  paid-up  shares,  and  that  this 
nolntion  was  aimed  at  that  object  and  no  other. 
think  there  is  a  good  deal  of  substance  in  the 
liustion  whether  you  can  alter  the  articles  in  such 
irenmBtauces.  In  his  judgment  in  James  ▼.  Buena 
Centura  Nitrate  Grounds  Syndicate  {LimiUd)  Bigby» 
i.JMsayB:  "But  even  if  this  were  not  so,  no  majority 
!  the  shareholders,  even  by  special  resolution  pur- 
orting  to  alter  the  regulations  of  the  company, 
trnld  retrospectively  affect,  to  the  prejudice  of  non- 
ODNnting  owners  of  paid-up  shares,  the  rights 
Iwady  existing  under  article  27  "  (t.e.,  article  27  of 
U)le  A).  I  take  the  liberty  of  saying  that  the 
aoarks  of  the  learned  lord  justice  commend  Uiem- 
imto  my  views  of  justice.  This  part  of  the  case 
H  not  been  so  fully  argued  before  me  as  the  rest  of 
M  case,  and  I  have  come  to  my  decision  on  other 
raonds,  but  I  think  it  would  be  a  monstrous  injustice 
I  &e  circamstanoee  to  say  that  all  the  other  members 
I  the  company  can  meet  and  decide  that  the  artide 
lube  altered,  and  that  the  fully  paid-up  shares,  which 
w,  and  only  one,  member  holds,  shall  from  a  certain 
vf  be  held  as  a  security  for  what  is  due  from  that  one 
niber  in  respect  of  his  other  shares  which  are  not 
%  paid  up.  Howeyer,  I  have  said  enough  on  other 
Wmds  to  come  to  a  conclusion  in  this  case. 

Solicitors,  Kerly,  Son,  &  V^den ;  Mayo  &  Co. 


Chan.  Div. 


uoan.  l>iv.        1 
!ocens-Hardy,  J.  ) 


June  7,  14. 


Viditz  v.  O'Haoan.  (a.) 

fwit^Marriage  articles — Covenant  to  settle  after- 
^sqtdftd  property — Married  tuoman — B^udiation — 
BetuoTiaiie  time — Austrian  law — Post-nuptial  settle- 
fi^ini— Rectification. 

Marriage  articles  entered  into  by  the  intending  wife, 
I  Irish  woman),  the  intending  husband  {an  Austrian)^ 
ijather  of  th/e  lady,  and  English  trustees,  draivn  up 

^lish  form,  but  executed  in  Switzerland,  will  be 
B^  as  governed  by  English  law  as  regards  property 
tkis  country. 
Marriage  articles  of  the  above  kind  cannot  be  revoked 

a  post-nuptial  document  executed  by  the  husband 
^  vnfe  in  conformity  with  the  law  of  Austria, 
*ft  hith  parties  were  domiciled,  although  the  document 
*  l^  that  law  valid  and  effective, 
i  covenant  in  marriage  articles  by  the  intending  wife, 
A  an  infant,  to  settle  after-acquired  property  is  as 
IM^  her  voidable,  not  void,  and  binds  her  after  the 
^Uigt,  unless  repudiated  within  a  reasonable  time 
■r  toming  of  age. 

Booper  V.  Cooper,  L.  R.  13  App.  Cos,  88,  36  W.  R. 
h  88,  explained. 

To  repudiate  such  a  covenant  upon  becoming  entitled 
ffffcrty  many  years  after  coming  of  age  is  not 
Rioting  within  a  reasonable  time. 

I  fieported  by  NxVUXB  Tebbutt,  Esq.,  Barrister 

at^Law. 


Smith  V.  Lucas,  30  W.  R.  4dl,  L.  R.  18  Ch.  D.  531, 
considered. 

Semble,  that  repudiation  of  such  a  covenant  mtut  be 
made  once  for  aU. 

Action. 

This  was  an  action  by  a  married  lady,  her  husband, 
and  children  (who  were  all  of  age),  to  obtain  pay- 
ment from  the  trustees  of  her  marriage  setUement  of 
certain  sum  s  of  money  which  the  trustees  considered  were 
part  of  the  settied  funds  under  a  covenant  on  the  part 
of  the  lady  to  settle  her  after- acquired  property.    The 
trustees  were  defendants.    The  lady,  Mrs.  Yiditz,  the 
only  child  of  an  Irish  peer  and  an  infant  of  eighteen 
years,    married  her  husband,   the  plaintiff   Charles 
Viditz,  who  was  a  domiciled  Austrian,  on  the  24th  of 
November,  1864.  Shortly  before  the  marriage,  articles 
were  entered  into  at  the  British  Embassy  at  Berne, 
between  Charles  Viditz  of  the  one  part,  Mrs.  Viditz, 
then  a  spinster,  of  the  second  part,  certain  trustees 
of  the    third  part,  and    the  lady's  father    of  the 
fourth  part,  and  it  was  thereby  dedared  and  agreed, 
and  Mr.  Viditz  covenanted  with  the  trustees,  that  in 
case  the  intended  marriage  should  take  place  all  such 
personal  property  as  Mrs.  Viditz  was  then  entitied  to 
in  possession,    reversion,  remainder,  or  expectancy, 
and  also  all  such  sums  of  money,   stocks,  funds,  or 
other    personal    property,    whether   in   possession, 
remainder,    or   expectancy,  as  might   at  any  time 
during  the  joint  lives  of  the  husband  and  wife  come 
to  the  wife  or  to  her  and  her  husband  in  her  right 
under  any  will,  settiement,  or  by  ^t  or  otherwise 
(save    and    except   pecuniary  legacies),    should   be 
assured  to  and  vested  in  the  trustees  upon  the  usual 
trusts  for  the  benefit  of  the  wife  for  life  for  her  separate 
nse^  with  a  restraint  upon  anticipation,  and  after  her 
death  upon  certain  trusts  for  the  issue  of  themarriaffe, 
with  an  ultimate  trust  for  her  father    abeolutdy. 
There  was  a  provision  emx)owering  the  father  to  alter 
and  vary  an^  of  the  provisions,  clauses,  matters,  or 
things  therem  contained,  and  to  add  or  supply  any 
other  provisions,   clauses,  matters,  or  things  which 
might  DC  deemed  necessary  or  proper.    These  articles 
were  duly  executed  by  the  lady,  who  attained  twenty- 
one  in  1867.    In  1870,  on  the  deatii  of  the  lady's 
mother,    she    became  entitied  to  a  sum  of  money 
which  was  paid  over  to  the  trustees  of  the  deed  of 
1864  and  invested  in  Consols.    In  1880  a  deed  in 
English  form  was  executed  in  Paris,  and  it  purported 
to  be  a  settlement  in  pursuance  of  the  arti^es.    Mr. 
and  Mrs.  Viditz  and  the  trustees  and  her  father  were 
all  parties.    It  recited  the  investment  of  the  Consols 
and  declared  trusts  of  that  sum  similar,   so  far  as 
material,  to  the  trusts  in  the  articles,  and  it  contained 
a    covenant     to     settie     after  -  acquired     property 
different  from  the  covenant  in  the  articles,  inasmuch 
as  pecuniary  legacies  were  not  excepted.    In  1882 
the  father  died,  and  Mrs.  Viditz  thereupon  became 
entitied   in  possession  to  a  sum  of  about  £2,000, 
which  was  received  by  the  trustees  of  the  settiement 
and   invested.      The   two   sums    above    mentioned 
were   sums   to    which    Mrs.    Viditz    was    at   the 
date  of  her  marriage  entitled  in  reversion  oontiu'- 
gentiy  upon  attaining  twenty-one.    The  father  by 
his  will  left  all  his  property  to  charity.    Litigation 
ensued,  and  Mrs.  Viditz  sought  to  set  aside  the  wilL 
The  result  was  that  a  compromise  of  the  probate 
action  was  effected  in  MArcn,  1884,  under  which  a 
sum  of  £13,000  was  to  be  settled  upon  her  and  her 
children,  and  a  sum  of  £5,000  was  to  be  paid  to  her. 
No  part  of  this  sum  had  been  received,  however.    In 
1892  Mrs.  Viditz  became  entitied  under  the  will  of  an 
aunt  to    a   legacy,  which   also  had  not  yet  been 
received.    In  tiie  same  year  tiie  trustees  informed 
Mrs.  Viditz  that  the  £5,000  exprwned  to  be  payable 
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to  her  under  the  oompromise  would  have  to  be  paid 
to  the  trustees  of  her  marriage  settlement.  This  led 
to  advice  being  taken,  and  on  the  18th  of  November, 
1893,  a  document  was  executed  by  Mr.  and  Mrs. 
Yiditz  in  Austria  by  which  they  purported  to  annul 
and  put  an  end  to  the  settlement.  It  was  proved 
that  according  to  Austrian  law  it  was  competent  to 
a  husband  and  wife  to  revoke  a  marriage  contract, 
notwithstanding  the  birth  of  issue. 

The  plainti£EiB  Mr.  and  Mrs.  Yiditz  and  others  now 
asked  m  this  action  a  declaration  that  the  settlement 
created  by  the  deeds  of  1864  and  1880  had  been  got 
rid  of  by  the  transaction  of  1893,  or,  alternatively, 
they  asked  for  the  rectification  of  the  settlement  so  far 
as  ic  went  beyond  the  articles,  and  in  particular  they 
asserted  that  the  settlement,  if  binding  at  all,  was  only 
b  nding  to  the  extent  of  the  funds  actually  in  the  hands 
of  the  trustees,  and  that  it  was  competent  to  the  lady 
to  repudiate  the  settlement  so  far  as  the  £5,000  and 
the  legacy  were  concerned. 

Eve,  Q,C.t  and  Micklem,  for  the  plaintiffs. — ^Mrs. 
Yiditz  being  an  infant  when  she  entered  into  the 
articles,  they  would  not  bind  her  until  ratification : 
Cooper  V.  Gooper,  L.  R.  13  App.  Gas.  88,  at  p.  106,  36 
W.  B.  Dig.  98 ;  Smith  v.  Lucas,  30  W.  R.  451 ,  18  Ch.  D. 
531.  In  1880,  when  Mrs.  Yiditz  ratified  the  articles 
by  the  settlement  of  the  12th  of  June,  her  domicil  was 
Austrian,  and  consequentiy  the  ratified  contract  would 
.  be  governed  bv  Austrian  Uw.  According  to  that  law 
a  husband  and  wife  can  revoke  the  marriage  contract, 
and  consequently  the  notarial  act  of  the  18th  of 
November,  1893,  annulled  the  marriage  articles  and 
the  setUement  of  1880.  Batifioation  of  a  contract  by 
a  married  woman  does  not  operate  once  and  for  all,  but 
vro  tanto  as  reg^ards  property  to  which  the  lady 
becomes  for  the  time  being  entitied :  Smith  v.  Lucas, 
Even' if  the  trustees  were  right  in  retaining  the  funds 
alreaay  in  their  hands,  they  are  bound  to  pay  over  the 
£5,000  and  the  legacy  to  Mrs.  Yiditz. 

Hughes,  Q.C.,  and  Ingpen,  for  the  trustees. — The 
articles  being  in  English  form  are  governed  by  English 
law:  Van  Qruiten  v.  Dighy,  11  W.  B.  230,  31  Beav. 
561.  They  are  voidable,  but  not  void,  as  against 
Mrs.  Yiditz:  Edwards  v.  Carter,  [1893]  A.  C.  360; 
In  re  Hodson,  42  W.  R.  531,  [1894]  2  Ch.  421 ;  In 
re  Vardon's  SeUlemeiU,  33  W*  B.  297,  28  Ch.  D.  124. 
In  Smith  V.  Lucasihe  settiement  was  post-nuptial, 
and  therefore  executed  while  the  lady  was  under 
coverture :  see  observations  of  Pearson,  J.,  in  Burnahy 
V.  Equitable  Reversionary  Interest  Society,  33  W.  B. 
639,  28  Ch.  D.,  416,  at  p.  423. 

They  also  cited  Seaton  v.  Seaton,  36  W.  B.  865, 
13  App.  Cas.  61 ;  Sottomayor  v.  De  Barros,  26  W.  R. 
455,  27  W.  R.  917,  3  P.  D.  1.  5  P.  D.  94 ;  Harvey 
V.  Famie,  31  W.  B.  433,  8  App.  Cas.  43 ;  and  Udney 
V.  Udney,  L.  B.  1  H.  L.  8c.  441,  17  W.  B.  H.  L. 

G.  D,  Lynch,  for  other  defendants  (mortgagees  of 
a  share  of  one  of  the  children). 

Cur,  adv.  vuU. 

June  14. — Cozens-Habdy,  J.—The  articles  before 
marriage  were  obviously  drawn  up  in  English  form, 
and  must  be  treated  as  governed  by  English  law, 
without  reference  to  the  formalities  or  the  substantial 
provisions  which  would  have  been  required  either  by 
the  law  of  Austria  or  that  of  Switzerland :  Van  Orutten 
V.  Dighy.  The  first  question  which  arises  for  my 
decision  is  this — What  was  the  effect  of  the  deed  of 
1864  executed  by  Mrs.  Yiditz  while  a  spinster  and  a 
minor  P  So  far  as  I  am  concerned  this  is  setUed  by 
authority  which  is  binding  upon  me.  In  Edwards  v. 
Carter  it  was  decided  by  the  House  of  Lords  that  a 
covenant  in  a  marriage  setUement  by  a  male  infant 
is  voidable  and  not  void,  that  it  is  not  neoessary  to 


show  ratification  or  confirmation  by  the  inbnt  after 
attaining  majority,  and  that  unless  he  repndisteg 
within  a  reasonable  time  he  is  absolutely  bound.  In 
In  re  Hodson  Chitty,  J.,  applied  this  dootrine  to  tbe 
case  of  a  covenant  by  a  female  infant.  In  the  praast 
case  it  is  dear  that,  if  actual  intention  to  nliff 
or  confirm  was  necessary — althcusHh  I  hold  it  to  hi 
imnecessary — such  intention  is  aDundantiy  pro?ed. 
In  my  judgment  it  is  wholly  unnecessary  to  comidBr 
whether,  according  to  the  law  of  Austria,  Mn.  Vidits 
could  have  made  a  new  disposition  of  her  property  ti 
the  time  when  she  ratified  and  confirmed.  The  qiM- 
tion  is,  Was  there  repudiation  within  a  reMonaMti 
time,  and  not,  has  there  been  ratification  or  confimr 
tion  P  To  the  extent,  tiierctfore,  of  the  sums  of  moofly 
received  by  the  trustees  in  1870  and  1882,  I  tiiinktbe 
settiement  of  1864  is  binding,  and  the  attempted  r»- 
vocation  in  1893  is  inoperative.  It  remains  to  coDadv 
whether  the  £5,000  payaUe  imder  tbe  oompramiie 
and  the  legacy  under  tiie  will  of  1892  are  or  whethar 
either  of  them  is  bound  by  the  settiement.  As  to  tbe 
£5,000  it  is  urged  that  Sir  George  Jessel  in  Swsi&  t. 
Lucas  held  that  the  right  to  repudiate  esili 
during  the  coverture,  and  may  be  exercised  bom 
time  to  time  in  respect  of  any  property  wiaek 
may  fall  in.  But  this  seems  to  me  to  be  iofloa- 
sistent  with  the  decision  of  the  House  of  Lords  ii 
Edwards  v.  Carter — see  especially  the  ohsKft^ 
tions  of  Lord  Herschell  at  p.  365.  It  is  not  • 
covenant  by  an  infant  married  woman,  whioh  wobU 
be  fovdi— Seaton  v.  Seaion — but  a  covenant  by  sa 
infant  spinster,  which  is  no  longer  voidable.  I  miit 
treat  the  case  just  as  if  the  lady  had  attained  twentf- 
one  when  she  executed  the  articles.  I  am  not  sni 
that  it  is  necessary  to  add  that,  aooording  to  Austntt 
law,  Mrs.  Yiditz  has  absolute  power  to  dispose  of  si 
her  property,  notwithstanding  coverture. 

I  prefer  to  treat  the  £5,000  as  bound  in  equity  by  tbs 
covenant  in  the  deed  of  1864.  Belianoe  was  placed  by 
coimsel  for  the  plaintiff  oi^the  case  of  Coofft  ▼•  Coofif, 
and  especially  upon  a  passage  in  the  jud^pnent  of 
Lord  Watson  at  p.  106.  In  that  case^  an  Irish  bdy. 
while  an  infant,  was  married  in  Dublin  to  a  Scotak- 
man.  A  deed  was  executed  by  her  in  1846  by  whi^ 
the  husband  covenanted  to  pay  her  £80  a  year,  is 
the  event  of  her  surviving  him,  during  life,  and  bf 
which  she  accepted  that  provision  in  full  satirfM- 
tion  of  all  teroe  of  lands,  half  or  third  of  mofihk^ 
and  every  other  thing  that  she  jure  rdida  or 
otherwise  could  ask,  daim,  or  demand  from  te 
husband  in  case  she  should  survive  him.  Oi 
the  husband's  death  the  widow  sought  to  ic* 
duoe  the  contract  of  1846,  and  it  was  held  If 
the  House  of  Lords  that  she  was  entitied  to  this  refill 
It  is  to  be  observed  that  this  was  not  a  oontiid 
disposing  of  her  property,  and  probably  wis  noi  • 
contract  for  her  benefit,  and  that  it  may  vdl  hs* 
been  held  that  it  was  time  enough  for  her  to  iifMiik^ 
when  her  husband  had  died,  for,  had  she  prediaeeaHA^ 
him,  there  would  have  been  nothing  to  fcpndiii^ 
Lord  Watson  says  at  p.  106,  "  I  ame  with  yQ«E 
lordships  that  the  discharge  which  uie  seeks  to  i^ 
aside  cannot  stand  in  the  way  of  her  dsimhy  Is 
legal  rights  as  a  Scotch  widow.  -  The  rule 
be  dear  that  an  infant  cannot,  daring 
effectually  subject  herself  to  any  confctaotasl  ob£^J 
tion  which  cannot  be  shown  to  have  been  for  hir 
benefit.  She  may  ratify  the  contract  after  tiXtaa^ 
twenty-one  and  so  become  liable  to  implement  it,t^ 
in  the  circumstances  of  the  present  case  say  ■» 
ratification  of  the  contract  would,  according  toM 
law  of  Scotiand,  have  been  revocable  byj>* 
a  donation  inter  virum  et  uxorem.**  These 
tions  may  have  had  reference  to  a 
between  the  husband  and  wile  in  1863,  hot  m 
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event  they  were  not  neoeesary  for  the  dedsion  of 
the  oaae.  Ab  Lord  Maonaghten  observed  at  p.  108, 
"  Primd  fade,  Mrs.  Cooper  was  not  bound  by  the 
settlement.  Primd  faciei  it  was  voidaUe  by  her, 
and  she  is  elected  to  avoid  it.  It  is  not  alleged 
that  she  has  done  any  act  to  confirm  it,  if  not 
landing  upon  her  at  the  time  of  its  execution." 
I  do  not  tiiink  there  is  any  inconsiBtenoy  between 
Cooper  V.  Cooper  and  Edwards  v.  Carter.  I  may  add 
that  Lord  Watson  was  a  pturty  to  the  decision  in 
EdwardaY,  Carter, 

As  to  the  legacy,  different  considerations  apply. 
It  is  expressly  excepted  from  the  covenant  to 
settle  after- acquired  property  in  the  articles  of 
1864.  It  is  only  coverea  by  the  wider  covenant 
in  the  settlement  of  1880.  At  that  date  Mrs. 
Yiditz  was  a  married  woman.  The  deed  of  1880 
was  invalid  according  to  Austrian  law  and  according 
to  French  law.  And  according  to  the  law  of  England 
at  that  date  it  was  also  inoperative  as  to  future 
septtrate  estate.  The  deed  of  1880  goes  beyond  the 
articles  of  1864  in  a  material  respect.  [His  lordship 
had  intimated  during  the  argument  that  the  clause  in 
the  articles  enabling  the  father  to  alter  the  provisions 
would  not  enable  him  to  enlarge  the  scope  so  as  to 
bring  in  fresh  property.]  Bect^cation  was  asked  at 
the  bar,  though  this  r^ef  is  not  distinctly  included 
in  the  claim.  I  do  not  understand  that,  assuming 
the  articles  of  1864  to  bind  Mrs.  Yiditz,  any  objection 
is  raised  to  the  terms  of  the  deed  of  1880  except  in 
respect  of  the  covenant.  I  therefore  propose  to 
rectify  the  settlement  of  1880  by  expressly  excluding 
all  pecuniary  legacies.  I  think  I  shall  be  justified  in 
directing  the  trustees  to  pay  the  costs  of  the  plaintiffa 
as  between  solicitor  and  client  and  to  retain  their  own 
ooets  and  costs,  charges,  and  expenses  properly 
incorred  out  of  the  trust  estate  standing  in  their 
names. 

Soliciters    for    the  plaintiffs,   Kearsey,   Hawes,    A 
WaUh. 

Solicitors    for  the   defendants,   Blount,   Lynch,  d; 
Petre. 


May  10,  11,  16. 


Oban.  Div.        1 
Cozens-Hardy,  J. ) 

Habtley  V,  Maddooks.  (a.) 

Deed — CmistTntdion — Feoffment — Rent-charge — Eviction 
from  part  of  land — Apportionment  of  rent- charge — 
Distinction  bettoeen  grant  and  reservation  of  rent. 

By  a  deed  of  feoffment  made  in  1840  A.^in  considera- 
Hon  of  the  rent  thereinafter  reaerued,  enfeoffed  land  to  B, 
and  his  heirs,  to  the  use  that  A.  and  his  heirs  should 
receive  thereout  the  said  rent^  and  subject  to  and  charged 
as  aforesaid,  to  the  usual  uses  to  bar  dower  in  favour  of 
B,  ;  and,  by  the  same  deed,  for  the  consideration  afore- 
said, B.  granted  to  A,  and  his  heirs  the  above-mentioned 
rent  and  covenanted  to  pay  the  same  rent.  Part  of  the 
land  having  been  recenUy  recovered  by  title  paramount, 
a  question  arose  whether  the  rent-charge  ought  to  be 
apportioned  or  still  continued  to  be  ^payable  in  full. 

Held,  that,  a  rent-charge  being  reserved  to  A,  on  the 
face  of  the  deed  in  priority  to  B,*s  estate  in  fee,  no  effect 
could  be  given  to  B,*s  grant  to  A,  of  the  same  rent. 

Held,  therefore,  a^xording  to  the  distinction  draum  in 
Co,  Liu,,  p,  148b,  between  the  grant  of  a  rent  and  the 
reservation  of  a  rent  in  respect  of  apportionment,  that 
the  above- mentioned  rent,  being  a  rent  reserved,  was 
npportiondble, 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law. 


Action. 

The  substantial  claim  in  this  action  was  for  a 
declaration  apportioning  a  chief  rent  created  by 
means  of  a  limitation  taking  effect  under  the  Statute 
of  Uses  as  the  consideration  for  a  feoffment  of  land 
of  tiie  29th  of  September,  1840,  piurt  of  the  land 
having  been  recenUy  recovered  by  title  jMiramount. 
This  part  of  the  land  enfeoffed  was,  in  fact,  leasehold, 
held  under  an  old  lease  for  years,  on  the  expiration 
of  which  the  reversioner  brought  ejectment.  The 
terms  of  the  f  eoffinent  are  suffidentiy  stated  in  the 
judgment. 

Methold,  for  the  plaintiff. — Co.  Litt.  148&  dis- 
tinguishes between  the  reservation  and  the  grant  of 
a  rent,  and  shows  that  rent  reserved  is  apportionable 
on  eviction  of  part  of  the  land  by  title  paramount, 
but  secus  where  there  is  a  grant  of  the  rent. 

Hu^o  Young,  Q.C,  and  Clare,  for  the  defendant. — 
Bent  reserved  out  of  freehold  and  leasehold  land  is 
charged  on  the  freehold  only  (Co.  Litt.  1475,  BuU*s 
case,  7  Bep.  2da),  so  the  rent  now  in  question  was 
never  charged  on  anything  but  the  freehold  portion, 
of  which  there  has  been  no  eviction.  [Gozens- 
Habdy,  J. — Was  not  this  a  tortious  conveyance  of 
the  whole  fee  F]  Moreover,  this  rent  is  granted  as 
well  as  reserved,  and  the  defendant  is  entitied  to  rely 
on  the  grant.  The  nrantor  would  be  estopped  from 
denyiuff  that  he  hi^l  the  land  on  which  he  had 
charged  the  rent-charge,  and  so  are  his  successors. 
The  passage  on  apportionment  cited  from  Coke  refers 
to  common  law  reservation,  and  does  not  apply  to 
reservation  by  the  Statute  of  Uses. 

They  also  referred  to  Davidson's  Precedents,  vol.  2, 
part  1,  and  to  Burton*s  Beal  Property  (ed.  1850),  349. 

Methold  replied. 

Cozens-Habdy,  J.— By  a  feoffment  dated  the  29th 
of  September,  1840,  and  made  between  (George  Bram- 
well  of  the  first  part,  John  Bailey  of  the  second  part» 
and  Thomas  Mycock  of  the  third  part,  it  was 
witnessed  that  in  consideration  of  the  rent  therein- 
after reserved  and  limited  in  use,  and  of  the  covenants 
thereinafter  contained  on  the  part  of  Bailey,  Bram- 
well  sranted,  bargained,  sold,  enfeoffed,  and  con-^ 
firmed  unto  BaUey  and  his  heirs  certain  property  at 
Stockport  to  hold  to  Bailey,  his  appointees,  heirs,  and 
assigns,  to  the  use,  intent,  and  purpose  tiiat  Bram- 
well,  his  heirs  and  assigns,  should  for  ever  receive 
and  take  thereout  one  clear  yearlv  rent  of  £12  Is.  2^., 
and  there  were  the  ordinary  legal  powers  to  enter  and 
distrain  and  receive  the  rents  and  profits ;  and  the 
deed  proceeded :  "  And  subject  to  and  charged  as 
aforesaid  "  to  the  usual  uses  to  bar  dower  in  favour 
of  Bailey.  By  a  second  witnessing  part  '*  for  the 
consideration  aforesaid  "  Bailey  granted  to  Bramwell, 
his  heirs  and  assigns,  for  ever,  '*  the  clear  yearly  rent 
of  £12  Is.  2^.  hereinbefore  mentioned  to  be  isstung 
out  of  and  payable  from  the  land  hereby  enfeoffed," 
and  Bailey  covenanted  to  pay  the  clear  yearly  rent 
as  and  in  manner  thereinbefore  appointed.  Part  of 
the  property  comprised  in  the  conveyance  has  been 
recovered  by  titie  paramount,  the  interest  of  Bram- 
well in  1840  in  this  part  having  been  in  truth  only 
for  the  residue  of  an  expired  term  of  years.  In 
these  circumstances  the  question  which  arises  for 
my  decision  is  whether  the  rent-charge  ought  to 
be  apportioned,  or  whether  it  still  continues  to  be 
payable  in  full,  although  the  purchaser  or  persons 
claiming  through  him  have  been  deprived  of  part 
of  the  land.  In  mv  opinion  this  is  a  case  in  which  the 
rent  is  apportionable.  In  Co.  Litt.,  p.  1486,  a  distinc- 
tion is  dniwn  between  the  grant  of  a  rent  and  the 
reservation  of  a  rent,  it  being  pointed  out  that  in  the 
former  case  the  rent  will  continue  payable  notwith- 
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Btaading  that  the  grantor  may  not  have  a  title  to  the 
whole  of  the  land  '*  for  against  hia  own  grant  he  shall 
not  take  advantage  of  the  weakness  of  his  own  estate 
in  part,"  but  in  the  latter  case  *' seeing  the  rent  is 
reserved  out  of  and  for  the  whole  land  it  is  reason  that 
when  part  is  evicted  by  an  elder  title  that  the  donee 
should  not  be  charged  with  the  whole  rent  bat  that  it 
should  be  apportioned  rateably  according  to  the  value 
of  the  land."  And  a  little  further  dow^n  Ooke  says : 
"  If  the  king  gave  two  acres  of  land  to  another  in  feA» 
reserving  a  rent,  and  the  one  acre  is  evicted  by  a  title 
paramount,  the  rent  shall  be  apportioned."  It  wa.i 
argued  that  the  doctrine  thus  laid  down  by  Coke 
applies  only  where  the  rent  is  strictly  reserved,  and 
not  to  a  case  where  the  rent  is  created  by  means  of  a 
limitation  taking  effect  under  the  Statute  of  Uses. 
I  think,  however,  this  is  too  narrow  a  view.  On  the 
face  of  the  deed  of  1840  the  rent  is  treated  as 
''reserved  or  limited  in  use."  The  rights  of  the 
parties  ought  not  to  depend  upon  the  mode  in  which, 
that  which  in  effect  is  a  reserved  rent-charge,  was 
created.  It  took  effect  out  of  Bramwell's  estate  in 
fee  by  virtue  of  his  own  assurance,  and  Bailey  took 
nothing  except  subject  to  and  charged  with  the  rent. 
It  was  further  argued  that  the  second  witnessing 
part  operated  as  a  grant  by  Bailey,  so  that  the  passage 
quotea  from  Coke  was  really  an  authority  against  tne 
apportionment.  I  am  unable,  however,  to  give  any 
meaning  or  effect  to  this  second  witnessing  part.  The 
rent-charge  was  prior  to  Bailey's  estate  -in  fee. 
Bramwell  already  had  that  rent-charge,  not  by  virtue 
of  any  grant  from  Bailey,  but  by  means  of  Bram  well's 
own  conveyance  to  uses.  It  was  absurd  for  Bailey 
*'  for  the  consideration  aforesaid "  to  grant  that 
which  was  already  vested  in  Bramwell.  The  result 
is  that,  in  my  opinion,  the  rent  must  be  apportioned. 
The  apportionment  ought  to  be,  not  aooordinff  to 
acreage,  but  according  to  the  respective  values  of  the 
prop^ties  at  the  date  of  the  eviction. 

Solicitors,  Bowdiffes,  Bawle,  A  Co.,  for  Oliver 
Coppoek,  Stockx>ort;  Arnovld  A  Sony  for  Henry 
Maddocka,  Coventry. 


Q.  B.  Div.  I  -.      ^- 

(Day  and  Lawrance,  JJ.)   ]  May  31. 

Bbbablbt  v.  Moblby.  (a.) 

Lioennng  law — Public  eniertainment — Singing  and 
mtMtc — Pianoforte  in  hotel  smoking-room — Uur  by 
customers— Public  Health  Act  Amendment  Act,  1890 
(53  &  54  ri<it.  c.  59),  s.  51. 

The  appelant,  who  tvas  the  occupier  of  afvlly-licensed 
tmi,  kept  a  pianoforte  in  the  smoking-room  of  the  inn. 
Pianoforte  music  and  singing  was  frequently  performed 
in  the  room,  the  performers  being  the  ordinary  customers 
of  the  inn  giving  t?ieir  services  gratuitously ,  and  per- 
forming for  the  entertainment  of  their  friends  and  the 
other  cukomers  of  the  inn  then  using  the  smoking-ro(nn» 
No  charge  tvas  made  for  admission  to  the  room.  The 
room  was  not  licensed  for  public  singing  or  music. 

Held,  tJiat  the  room  had  not  been  "  kept  or  used  "  for 
public  singing  or  music  within  the  meaning  of  section 
61,  sub-section  1,  of  the  Public  Health  Act  Amendment 
Act,  1890. 

Case  stated  by  justices  for  the  borough  of  Batley, 
in  the  West  Bidmg  of  Yorkshire. 

An  information  was  preferred  by  the  respondent 
against  the  appellant  charging  that  the  appellant,  on 
the  17  th  of  i>ecember,  1898,  was  the  occupier  of  a 

(a.)  Beported  by  F.  O.  BoBiNSOir,  Esq.,  Barxister- 

»t-Ijaw» 


certain  room  situate  and  forming  part  of  a  boms 
known  as  the  West  End  Hotel,  in  Upper  CommereBd-^ 
street,  Batley,  which  room  was  then  unlawfully  kepi 
and  used  for  public  singing  and  muaio  withoiit  i 
licence.  The  justices  convicted  the  appellaoti  uA 
fined  him  five  shillings. 

The  following  facts  were  proved  at  the  hearinft: 
Part  lY.  of  the  Public  Health  Act  Amendment  Aet^ 
1890.  had  been  adopted  and  was  still  in  qpenliooi 
the  borough. 

The  appellant  was  a  lioensed  viotuaQer  and  tWi 
occupier   of    the    fuUy-lioensed    inn, 
victiudler's  house  and  premises  known  at  the  Vol 
End  Hotel.    No  licence  for  public  singinff  and  i 
or  for  any  other  public  entertainment  of  the  like 
had  been  granted  to  the  appellant  for  the  boose 
any  room  or  part  thereof  porsuant  to  Part  IV.  of  ^ 
Public  Health   Act    Amendment   Act,    1890.    Od 
appellant,  at  the  date  in  question  and  for  loiiie 
past,  kept  a  pianoforte  in  one  of  the  tporas  of 
hotel,  which  room  was  used  by  the  pubUo,  bebg 
smoking-room  of  the  hotel. 

At  10.25  p.m.  on  the  17th  of  December,  1898, 
an  hour  at  which  the  house  and  premises  mn 
to  the  public  for  the  sale  of  intozioatmg  liqaor, 
number  of  men  were  assembled  in  the  room; 
man  was  playing  on  the  pianoforte  an 
for  another  man  who  was  singing  a  •ong,  and 
other  men  were  sitting  round  the  room 
listening,  though  some   of   them   may   have 
talking.     The  performers  were  ordinaiy 
at  the  house,  and  were  not  servants  of  tiie 
or  paid   or  in  any  way  remunerated  by  him 
their    performance,     and     th^     perfonned 
gratuitously  and  of  their  own  nee  will  and 
Pianoforte  music  and  singing  of  the  same  naton 
customers  for  the  entertainment  and  amussmeak 
themselves  and  their  friends  and  the  customen 
in  the  said  room  was  performed  almost  alwajrs 
Saturday  evenings,  and  sometimes  on     " 
and  generally  at   feast   times    and  holidays. 
charge  was  made  for  admisdon  to  the  room 
such  music  and  singing  took  place ;  the  nsnal 
being  made  for  the  actual  refreshments  ofdered 
and  supplied  to,  the  customers.    The  appeDant  1 
of  the  facts  and  knowingly  permitted  uie  room  to 
used  in  the  manner  stated.    It  was oonieodadlor  ' 
appellant  that  the  room  was  not  kept  or_  nssd 
public  singing  and  music  within  the  meaning  of 
Act  of  1890. 

The  justices  were  of  opinion  that  the  osar  of 
room  for  sinking  and  music  had  been  and  was 
frequent   and  regular  that  it  was  in  fact 
and  habitual ;  that  it  formed  a  substantial  part 
the   entertainment  for  which  the  room 
that  the  music  and  singing  were  open  freely 
without  restrictions  to  such  of  the  pnblie  as 
customers  at  the  inn.    The  justioea  on  tfaeae 
convicted  the  appellant  of  the  offeDoe  diaiged. 

The  Public   Health  Act  Amendment  Aot»  I 
section  51. — ^Por  the  regulation  of  places 
used  for  public  dancing  or  mnaio  or  other 
entertainment  of  the  luce  kind  the   fbUoifiiig 
visions  shall  have  eflbot— namely, 

(1)  After  the  expuratum  of  aix  months  from 
adoption  of  this  part  of  this  Aot»  a  boass^  n 
garden,  or  other  maoe  whether  lioensed  or  not  lor 
sale  of  wine,  spirits,  beer»  or  other  f ennsntsd  or 
tilled  liquors,  shall  not  be  kept  or  used  far 
dancing,    singing,    music,    or   other  public 
tainment  of  the   like  kind   without  a  lioaooa 
the  purpose  or  purposes  for  which  the  same 
tiveiy  is  to  be  used  first  obtained  from  the  '^ 
justices  of  the  lioensing  district  in  whidi  the 
room,  ^afdeot  or  plaoe  ii  sitnatey  and  Ibr  ths 
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intion  thereof  a  fee  of  five  shilluigi  shall  be  paid  by 
tiie  penon  applying  therefor : 

(5)  Any  honee,  room,  ffarden,  or  plaoe  kept  or  use*! 
lor  any  of  the  pnrpoeea  uoreeaid  without  suoh  lioenoa 
ftit  obtained,  shaU  be  deemed  a  diBorderly  hoase,  and 
fhe  penon  oooupying  or  rated  aa  ocon^ier  of  the  aame 
ihaU  be  liable  to  a  penalty  not  ezoeedmg  fiye  pounds 
lor  every  day  on  whioh  the  aame  u  kept  or  naed  for 
aay  of  the  poipoaea  last  aforesaid. 

Beverlet/,  for  the  appellant. — It  waa  not  neoeaaary 
lor  a  HooQoe  to  be  obtained  for  thia  room*  The  room 
was  not  kept  or  naed  for  mnaio  or  ainging,  and  no 
pabho  enteitainment  took  plaoe. 

RotkiU,  for  the  reapondent. — The  jnatioes  have 
righUy  found  on  tike  facta  proved  that  the  room  waa 
lDQ)t  and  uaed  for  the  purpoae  of  pubUc  singing  and 
arado  within  the  meaning  of  the  Act  of  1890,  and 
fbe  affiant  was  therefore  rightly  convicted.  The 
pohlioity  of  the  entertainment  waa  the  gist  of 
the  offence.  It  ia  immaterial  that  the  cuatomera 
themnlvea  performed  the  muaic,  provided  that  the 
■itertainment  waa  public,  aa  it  waa.  It  ia  to  be 
obierved  tiiat  the  langaage  of  the  former  Act 
(26  Qeo.  2,  c.  36,  a.  2)  waa  merely  *'  kept,"  whereaa 
m  the  Act  of  1890  the  worda  *'  or  uaed  "  are  added, 
nd  the  effoot  of  this  is  to  enlarge  the  scope  of  the 
flaactment  considerably,  for  the  occupier  may  now  be 
be  convicted,  altiiough  the  user  may  have  been  not 
hf  him,  but  by  oUier  persons. 

He  cited  Marks  v.  Benjamin,  6  M.  &  W.  505 ;  Bdlis 
▼.  Bed,  2  Eip.  592 ;  Bettis  v.  BurghaU,  2  Bsp.  722 ; 
SkuU  V.  Leurie,  5  £^.  128;  Hall  v.  Green,  9  Ex.  Ch. 
147,  2  W.  B.  Dig.  175 ;  Oregory  v.  Tavemor,  6  0.  & 
P.  280;  Gregory  Y.  Tuffe,  6  C.  &  P.  271 ;  Archir  v. 
Wmingriee,  4  Esp.  186;  Guaglieni  v.  MaUhewe,  13 
▼.  B.  679,  6  B.  &  S.  474. 

Day,  J. — ^I  am  of  opinion  that  thia  conviction 
■amot  be  supported*  The  facta  do  not  ahow  that 
fte  room  waa  ''  kept  or  uaed  "  lor  puUio  ainging  or 
Basic.  There  waa  no  providing  of  a  puUio  enter- 
Wnment  in  any  shape  or  form.  .  All  that  happened 
vas  that  the  appellant  kept  a  piano  in  the  smojdng- 
noBii,  and  the  oostomera  who  came  to  his  house  uaed 
Sie  piano.  They  were,  in  my  ojnnion,  entitled  to  do 
n>  JQst  aa  much  aa  they  were  entitled  to  uae  the  chain 
Hu  stools.  There  was  not,  however,  anything  in  the 
Mtore  of  a  puUio  entertainment  of  any  sort  or  kind, 
nd  the  case  does  not  come  within  the  atatute. 

LiWBAVCB,  J. — I  am  of  the  same  opinion. 

Appetd  allowed. 

SoliflEtars  for  the  i^pellant,  UUUhome  db  Oo,,  for 
roniM  Law,  Bailey. 

SoUdtora  for  the  reapondenta,  Badham  A  WiUiame, 
or  Trevor  Bdwarda,  Wakefield. 


a  B.  Div.  I 


April  12,  14. 


(WiDa  and  Kennedy, 

In  re  As  ASTUOATIOS  UllDBB  THB   SOUOUOBS 

AOT,  1843.  (a.) 

MtcHor — CerUfieaU — auafpeneum  of  eohcUor — Applt- 
eation  c|/%sr  tuapeneion  for  certificate— 'Discretion  of 
Incorporated  Law  Sociefy  to  refus&^BoUcitors  Act, 
1343  (6  <6  7  Vid.  c  73),  <i.  23,  24. 

^  Mlialor  tMia  MMpefufai /Vvm|«ticl»M 
ifaoadmi,  amd  diring  the  period  of  smpension  he 
HOBie  Itamkntpt*    After  the  period  of  euepeneion  had 

(a.)  BepoEted  bv  Sir  Shbebiob  Bakbb,  Bart, 

MnMor-ai-Iiaw. 


1 


expired,  he — being  an  undischarged  bankrupt — applied, 
under  section  23  o/  the  Solicitors  Act,  1843,  to  the  regis- 
trar  of  the  Incorporuted  Law  Society  for  a  certificate,  but 
the  registrar  refused  to  grant  the  certificate  upon  the  ground 
that  the  applicant  ufos  an  undischarged  bankrupt;  the 
applicant  thereupon  applied  under  section  24  to  the 
court  for  an  order  that  the  certificate  should  be  granted, 

Hdd,  that  the  registrar  u)as  not  bound  undsr  section 
23  to  issue  a  certificate,  but  had  a  discretion  to  re* 
fuse  to  issue  the  same,  and  that,  upon  application  to 
the  court  under  section  24,  tJie  court  were  not  bound  to 
make  an  order  for  the  issuing  of  the  certificate,  but  could 
make  such  order  "  as  shall  be  just "  ;  and  that  in  this 
case  the  discretion  of  the  registrar  should  not  be  inter* 
fered  with. 

Application  under  aection  24  of  the  Solioitora  Act, 
1843,  for  an  order  directing  the  Incorporated  Law 
Sodety  to  issue  a  certificate  to  the  applicant  enabling 
him  to  practise  as  a  solicitor. 

On  the  3rd  of  August,  1896,  the  applicant,  a 
solicitor,  was  suspended  from  practice  for  two  years 
as  from  the  3rd  of  November,  1896.  He  was  so 
suspended  for  professional  misconduct,  and  during 
the  time  of  his  suspension  he  became  a  bankrupt. 
At  the  time  when  his  suspension  expired  he  applied  to 
the  Incorporated  Law  Society  for  ue  renewal  of  his 
certificate.  At  the  time  when  he  so  applied  he  was 
an  undischarged  bankrupt,  and  the  registrar  refused 
to  issue  the  certificate  to  him  upon  the  groand  that 
he  was  than  an  undischarg^  bankrupt.  He  t^en 
made  the  present  application  to  the  court  under 
section  24  of  the  Solicitors  Act,  1843,  and  at  the  dato 
of  the  application  he  was  still  an  undischarged 
bankrupt. 

The  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  pro- 
vides—section 23:  ''For  the  purpose  of  obtaining 
such  registrar's  certifioato  as  aforesaid,  a  declaration 
in  writing,  signed  by  sach  attorney  or  soUoitor  or  by 
his  partner  .  .  .  shall  be  delivered  to  the  said  regis- 
trar .  .  .  and  the  said  registrar  shall,  after  the  expira- 
tion of  six  davs  after  the  delivery  of  such  declaration 
(unless  he  shall  see  cause  and  have  reason  to  believe 
that  the  party  applying  for  such  certificate  is  not 
upon  the  said  roll  of  attorneys  or  solicitors),  deliver  to 
the  said  attorney  or  solicitor,  or  to  his  agent,  on 
demand,  a  certificate,  &a'* 

Secti<m  24 :  '*  In  case  the  said  registrar  shall  decline 
to  issue  such  certificate  as  he  is  hereinbefore 
directed  and  required  to  give,  the  party  so  applying 
for  the  same,  if  an  attomev,  shall  and  may  appfy  to 
any  of  the  said  courts  of  law  at  Westminster,  or  to 
any  judge  thereof,  or  if  a  solicitor,  to  the  ICaater  of 
the  ttolls,  who  are  hereby  respectively  authorized  to 
make  such  order  in  the  matter  as  shall  be  just,  and  to 
order  payment  of  coste  by  and  to  either  of  the  parties, 
if  they  shaU  see  fit." 

Bobson,  Q.O.,  and  (7.  E,  Jones,  for  the  applicant 

Hollams,  for  the  Incorporated  Law  Society. 

Our.  adv.  vuU. 

April  14.— Wnxs,  J.— An  application  baa  been 
made  to  ua  in  thia  caae  under  aection  24  of  the 
Solidtora  Act,  1843,  to  make  an  order  in  the 
following  droomatancea ;  The  Incorporated  Law 
Society,  acting  aa  the  Begistrar  of  the  Boll  of 
Solicitors,  has  ref  uaed  to  deliver  to  the  applicant  the 
certificate  the  delivery  of  which  is  proviaed  for  by 
section  23  of  the  Act,  the  result  of  which  is  that  hie 
cannot  practice.  Tlie  application  ia  made  under 
aection  24,  which  aaya  that  if  the  registrar  ahidl 
decline  to  iaaue  a  certificate  the  aoUoitor  may  apply 
to  any  of  the  conrta  of  common  law  at  Weataninatar 
totheHi^  Ooor^wbo  are«iitlKodaedtoiiiali9 
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such  order  in  the  matter  as  shall  he  just.  It  has 
heen  siiggested  that  that  seotion  is  no  longer  opera- 
tive. I  need  not  go  through  the  sections  of  sub- 
sequent Acts  which  were  relied  upon  as  supporting 
that  proposition,  as  I  have  no  doubt  that  the  seotion 
is  still  operative.  Then  we  have  section  25  of  the 
same  Act  which  refers  to  oases  where  a  solicitor 
neglects,  for  more  than  the  prescribed  time,  to  take  out 
a  certificate,  and  provides  that  in  those  circum- 
stanoes  the  registrar  shall  not  issue  his  certificate  ez- 
oept  upon  the  order  of  the  Master  of  the  Bolls,  or  of  the 
coiurt.  That  section  has  been  repealed  by  subsequent 
legislation,  and  the  substituted  sections  now  provide 
that  if  the  certificate  is  not  taken  out  for  more  than 
twelve  months  it  shall  be  necessary,  if  the  registrar 
refuse  to  grant  it,  to  apply  to  the  Master  of  the  Bolls 
for  an  order  that  the  solicitor  shall  be  allowed  to  take 
out  his  certificate  afresh.  That,  however,  is  now 
immaterial.  What  is  material  to  the  present  purpose 
is  that  the  Act  of  1843  contained  both  the  provision 
under  which  the  application  is  now  made  to  us  and  a 
provision  substantifuLly  the  same  as  that  which  is  now 
m  force — namely,  that  where  there  was  a  neglect  on 
the  part  of  the  solicitor  to  take  out  his  certificate 
within  the  specified  period,  then  it  should  not  be 
granted  by  the  registrar  without  the  leave  of  a 
court  or  a  judge  and  without  the  leave  of  the  Master 
of  the  Bolls.    It  has  been  argued  that  imder  section 

23  the  only  case  in  which  the  registrar  is  at  liberty 
to  refuse  to  deliver  a  certificate  is  where  there  is  a 
question  as  to  the  identity  of  the  person  applying 
with  somebody  who  is  on  the  rolls,  and  that  the 
registrar  has  an  absolute  statutory  duty,  if  there  be 
no  difficulty  of  that  kind,  to  deliver  the  certificate ; 
and  the  tenom:  of  the  argument  Las  rather  been  that 
under  section  24  the  jurisdiction  of  the  judge  or  of 
the  court  is  limited  to  dealing  with  that  question. 
I  cannot  take  that  view.  It  would  be  as  absurd  and 
unsatisfactory  a  piece  of  legislation  as  one  could 
imagine  that  where  a  man  has  simply  failed  at  the 
proper  time  to  take  out  his  certificate  he  should 
not  be  allowed  to  do  so  without  inquiry  and  without 
satisfying  the  court  that  there  is  no  reason  against 
his  b^'ng  re-admitted,  where  there  is  nothing  known 
against  him,  and  where  he  has  only  failed  to  take 
out  his  certificate  within  the  proper  time,  and  yet  that 
in  a  case  in  which  he  has  been  guilty  of  grave  offences 
which  have  brought  upon  him  the  serious  consequence 
of  suspension  from  practice,  he  should  have  an 
absolute  unqualified  right  upon  the  expiration  of  the 
period  of  suspension  to  go  back  to  practice.  The 
proposition  answers  itself,  and  nothing  but  the 
strongest  words  in  an  Act  of  Parliameut  could  induce 
a  court  to  take  such  a  view  of  the  legislation.  Is 
there  anything  in  sections  23  and  24  which  requires 
us  to  take  such  a  view?  I  thiidc  not.  The  two 
sections  must  be  looked  at  together,  and  although 
section  23,  if  it  stood  by  itself,  and  were  not  supple- 
mented in  any  way  by  section  24,  might  well  be 
invoked  as  casting  upon  the  registrar  a  positive 
statutory  duty-*-except  in  the  cases  there  provided 
for— -to  aeliver  a  certincate,  yet  when  we  take  section 

24  in  conjunction  with  it  that  cannot  possibly  have 
been  the  intention  of  Parliament.  If  section  23  had 
stood  by  itself,  and  if  the  registrar  had  failed  to 
fulfil  his  statutory  duty,  he  would  have  been  liable  to 
an  action,  or  to  proceedings  by  way  of  mandamuB 
to  compel  him  to  perform  his  statutory  duty. 
But  under  section  24,  if  the  registrar  fail  to  deliver  ft 
oertifioate,  applioation  is  to  be  made  to  the  court  or 
judge,  who  is  to  make  such  order  as  seems  just.  It 
seems  to  me  that  that  was  intended  to  substitute  section 
24  for  that  which  would  otherwise  be  the  remedy — 
namely,  a  mandamtM  to  compel  him  to  perform  his 
atatutory   dutjr — i^nd   I    cannot   suppose    that   the 


Legislature  ever  intended  that  the  courts  dundd, 
under  the  Solicitors  Aot,  1843,  part  with  ths  jnii- 
diction  which  they  have  always  exerdsed  of  si^emi- 
tending  the  rolls  of  those  who  are  entitled  to  pnctin 
in  tiieir  own  courts,  or  that  it  was  intended  to  warn 
from  them  the  original  jurisdiction  to  see  that  tban 
important  functions  were  not  entrusted  to  psnosi 
who  presumably  were  not  fit  to  exercise  thai.  I 
think  the  meaning  of  the  sections,  taking  the  tio 
together,  is  clear — ^namely,  that  prtm^/acieitihalllii 
the  duty  of  the  registrar,  except  in  cases  of  dispded 
identity,  to  deliver  the  oertmcate  as  a  msttor  of 
course,  but  that  if  circumstances  are  bwnghttoUi 
knowledge  which,  in  his  opinion,  render  it  tuomtj 
or  desirable  that  the  jurisdiction  of  the  court  or  jnd^ 
under  section  24  should  be  invoked  before  be  ps^ 
formed  that  which  was  primd  facie  his  da^in  tki 
regular  course  of  things,  tnen  he  should  be  sthboty  to 
brmg  the  matter  before  the  court  or  a  judge,  md  tfait 
the  court  or  j  udge,  having  all  the  Giroumstances  broo^ 
before  them,  should  say  whether  or  not  it  was  s  props 
thing  to  do,  and  should  make  such  order  si  ihoald 
seem  to  them  to  be  just.  I  have  been  assomiDg  tiut 
a  failure  to  apply  for  or  to  take  out  a  oertiScito 
in  droumstances  like  the  present  is  not  what  b 
meant  by  "neglect'*  in  seotion  25,  and  in  thoK 
sections  which  have  been  substituted  for  it  It  ii  not 
necessary  to  decide  that  specifically  in  this  case;  bat 
that  is  my  impression,  and  that  impreflsion  is  nd 
quiJified  by  what  we  are  told  has  been  the  com 
pursued  by  the  Master  of  the  Bolls  when  appUcatioai 
have  been  made  in  circumstances  like  these  ondflr 
the  sections  of  the  Solicitors  Aot  of  1888  (51  &  5t 
Vict.  o.  65)  which  undoubtedly  give  to  the  Isv 
society  in  the  first  instance,  and  to  the  Hait^  of  te 
Bolls  afterwards  on  appeal  from  them,  jorisdiotioBts 
entertain  questions  of  this  kind.  Whether  or  not  nsk 
cases  atricdy  fall  within  the  seotion,  the  only  osiaiii 
which  there  can  be  an  appeal  to  the  Master  of  fte 
BoUs  are  oases  where  the  solicitor,  as  the  appliess^ 
has  invoked  the  assistance  of  the  law  society  iniB 
those  sections  and  has  failed  there,  and  when  he  his* 
self  is  the  appellant  to  the  Master  of  the  BoQa 
Naturally  in  such  a  case  the  Master  of  the  BoUa,  viA* 
out  going  into  the  question  whether  it  was  oapn^ 
a  proper  application  or  not  tmder  the  section  harai| 
reference  to  neglect,  would  say  that  it  was  an  ^pM 
and  that  being  an  appeal  to  him  to  exercise  his  jofl^ 
diction  he  should  impose  such  conditions  as  seeniedli 
him  to  be  proper.  It  is  to  be  observed,  also,  that  nodv 
section  19  of  the  Solicitors  Act,  1888,  ths  gene^ 
inherent  jurisdiction  of  the  Master  of  the  Bolls  ssd 
of  the  judges  of  the  High  Court  in  respect  of  thdr 
control  of  tiie  conduct  of  solicitors  is  espMij 
preserved.  Therefore  their  general  discipfinary  jiBi* 
diction  remains  exactiy  what  it  was  before,  anditfc* 
always  been  exercised  to  prevent  improper  pcno** 
from  coming  upon  the  roUs,  and  to  see  that  improp^ 
persons  upon  proper  application  are  removed  frna  as 
roUs.  I  cannot  doubt  that  that  jurisdiction  mA 
also  extend  to  seeing  that,  when  the  occaskm  btf 
arisen  for  invoking  the  asststanoe  of  the  ooait  • 
bahalf  of  the  applicant,  a  proper  case  is  made  oat  iff 
their  interference.  That  brings  me  to  the  qseifag 
of  what  is  meant  by  the  words  that  "  the  oooit  ■■ 
make  such  order  as  shall  be  just."  Hers  there iisi 
controversy  between  the  parties,  and  the  int^^ 
which  are  at  stake  are  those  of  the  public.  ^ 
consideration  has  to  be  paid  to  the  interests  of  4* 
applicant  on  the  one  hand,  but  the  doe  oosisident 
which  are  to  be  required  on  the  other  hand,  are 
those  with  regard  to  some  other  person  with  ^ 
the  applicant  has  a  controversy  as  to  dilated 
rights,  but  they  are  those  which  concern  the  | 
genersdly  and  the    important    body  to  wbosi 
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mdicMt  leeks  to  be  rettorod.  Therefote  in  thoce 
Dcanwlances  and  with  refervaoe  to  the  only  olsaa 
if  oaiM  which  can  oome  under  this  seotioii,  the 
KptesrioQ  "  joit "  oaimot  be  rettrioted  to  the 
itiTOwer  meanmg  it  would  have  if  the  ooutrorersj 
nm  u  to  prir&te  lighti  between  parties ;  aod  it  must 
uan  that  which  ie  right  and  fitting  with  regard  to 
be  poblio  intersatfl.  With  legard  to  the  publio 
ntcrart  there  is  do  doubt  what  our  answer  ought  to 
m.  All  that  we  know  of  the  applioant  in  this  ease 
I  that  he  was  luspeuded  for  what  mnst  have  been 
jnTS  miaoondDOti  Deoause  he  was  iuspeaded  for  two 
mn,  and  alao  that  he  has  eirioe  that  time  beoorae 
Mokrupt  and  is  at  the  present  moment  an  undis- 
■hatgaa  bankmpt  When  those  foots  are  brooght 
nfore  ns  it  seems  to  me  it  wonid  be  menatrons  to  say 
iuA  SQf  case  has  been  made  out  which  would  make 
tjolt  that  we  should  give  the  assistance  of  the  oourb 
nnplaoe  the  applicant  on  the  rolls.  '  The  resuJt  is 
iatm  a  case  of  thij  kind  where  a  solicitor  has  been 
upeuded  the  snoie  class  of  inquiry  should  be  entered 
nto,  and  that  the  oonrt  should  require  the  same  sort 
rf  seauritjr  to  guard  themselves  against  making  a 
mitake  and  allowing  an  improper  person  to  get  back 
into  practioe,  a*  ia  required  if  he  has  fiuled  for  any 
iBuonwhioh  may  inTolve  no  kind  of  imputation  upon 
aim  to  take  out  bis  oertifioate  within  the  period  men- 
HoMd  in  the  itatutes.  It  aeemi  to  me,  therefore, 
tfast  there  oannot  be  any  doubt  that  it  ia  our  duty 
lo  dfdine  to  aooede  to  the  applioatioii  in  the  present 

BiDLST,  J.— I  < 
Bade  onder  seotii 
jiBimg  the  court  to  do  that  which  is  just  in  the  shape 
H  ordiring  that  a  oertiflcatA  should  be  issued  to  the 
•ppllcant.  The  firttaaHwertotheapp)ioatio&  was  that 
last  Kction  has  been  in  effect  repealed  by  subsequent 
l^islilion.  loaanotaooedetothatpropQHitinn.  Ithink 
tut  the  subsequent  sections  that  hare  been  referred 
tduenmply  in  addition  fo  the  sections  in  qnestion, 
■nd  in  point  of  faot  they  do  preserTo  section  24  with 
Um  utne  force  and  effect  aa  it  always  has  had.  The 
isit  answer  was  that  the  applioation  ought  to  have 
been  made  under  the  substituted  section — seotinn  16 
of  the  Solicitora  Act,  18B8,  which  has  been  subatituted 
lorieetion  25  of  the  Solicitors  Act,  1813,  and  that  in 
pdntof  fftcC  this  solicitar  had  neglected  for  twelve 
mODthi  after  the  expiration  of  his  certificate  to  apply 
fee  a  fresh  cortific*te,  and  that  therefore  lie  ought  to 
ban  proceeded  under  section  IS  and  gone  to  the 
Kuter  of  the  Bolls  to  obtain  his  certificate.  I  think 
haotnDotbe  said  to  have  "neglected"  to  take  out 
tdi  oertifloate.  The  applicant  being  under  a  seuteooe 
of  iDipeusion  oould  not  neglect  to  take  out  faia 
wtiAcate.  I  do  not  therefore  aocede  to  either  of  the 
■rgDmenU  put  forward  for  the  law  society,  and  I 
tliiiik  it  is  open  t9  the  oooit  to  entertain  the 
Kipliotiau  under  section  2^1,  this  not  being  a 
f*  in  which  there  has  been  neglect  which 
would  send  the  applicant  under  seution  16 
ol  the  Act  of  1SS8  to  the  Uast«r  of  the  Bolts.  I 
thiok  it  ig  a  case  in  which  the  applicant  may  come  to 
the  court  sod  ask  for  such  an  order  as  shall  be  just 
under  eeotion  24  of  the  Act  of  1843.  What  ia  the 
tfEeot  of  section  24  P  It  deals  with  a  different  matter 
to  section  25.  It  deals  with  the  refusal  of  the 
"fiilrar  to  do  the  duty  imposed  on  him  by  section 
U^Daioely,  the  duty  of  granting  the  certificate 
mleia  hs  shall  see  oause  for  believing  that  tbe  party 
qiplying  is  not  upon  the  roll  of  solicitors.  It  has 
biea  signed  by  the  applioant  that  because  section  24  i 
«8U  with  that  matter,  therefore  the  worda  "  as  shaU  I 
<>eJDst"  mutt  have  reference  to  the  precise  duty  I 
Khich  is  placed  npon  the  registrar,  ana  ttiat  if  the 
wpsfrar  fails   to  grant   a  oertifloate   for   any  other  I 


reMon  tlxan  that  apecnfied  in  section  23,  it  would 
be    the    duty  of   the    oonrt    to    front,  k  i>BFtjflnB.ta 
beoanse  that  would  be  just.     I  c 
argument  beoaiue  section  21  is  real 
the  Act  at  all,  as  section  23  plao 


proceedings  might  be  taken  against li 
therefore,  that  the  Legislature  wei 
there  might  be  other  circuEostanoes 
registrar  that  might  make  it  deairal 
not  nerform  merely  as  a  duty  the  ol 
him  oy  section  23,  as,  for  instanoe, 
thing  in  the  nature  of  misoondnot 
might  make  it  undesirable  that  : 

CinS/acie  to  his  certificate  should 
ing  brought  before  the  court.  It 
I  think,  that  the  worda  "  aa  shall  1 
Donatrued,  and  that  view  is  in  aa 
practice.  There  has  been  a  discre 
over  the  admiaaion  of  aolicitors  and 
of  oertifioates.  I  do  not  find  any  i 
any  applioation  has  been  made  on 
but  there  is  a  case  of  Ex  parte  Qrey, 
which  is  to  some  extent  a  conflrma^ 
That  was  an  application  not  under 
we  are  now  considering,  but  under  s 
the  solicitor  had  in  point  of  fact  fa 
oertiflcate.  Not  having  suffered  an] 
pension  he  waa  in  a  poaition  to  app 
and  he  had  neglected  to  do  so.  The 
applioation  simnly  in  the  exercias 
It  would  be  impossible  for  ns 
would  ba  a  just  order  for  us  U 
oircnmatances  that  this  certificate 
granted.  If  proper  materials  were  I 
be  light  that  this  application  might 
that  the  certifi.cate  might  be  rene' 
not  got  these  materials  before  ns. 
think  we  ought  to  come  to  the  c 
would  not  be  just  to  make  the  ordei 
court  has  a  discretion  over  all  such 
ought  not  to  exercise  it  uuleaa  i 
opinion  that  it  would  be  juat  to  d 
to  aee  that  it  would  be  just  w€ 
materials  to  guide  us'  to  the  con 
applicant  has  been,  and  ia,  a  fit  and 
have  the  certiBcate  granted  to  hi 
been  done  in  this  oaae,  a'ld  I  agree  I 
to  make  the  order  asked  for. 
Application  refuted. 
Solicitora  tor  the  applicant,  E.  G, 
Solicitor  tor  the  Incorporated  La 


From  Q.  B,  Div.  | 

(Lindley,  M.R,,  and  Ruoier,  Ii.J.)J 
ParrOHBTT  and  Yousa  u.  EMQLia 

BYSDICAIE  (LlHITEl 

Prttctiee  ~  Garnithet  order,  aetion  » 

.H.  S.  C,  1883,  urd.  42,  r.  24  ;  ord 

Appendix  K.,  Form  40. 

Though  a  gamiihnr  who  has  not 

from  the  garnishee,   a  limited  compa 

entitled  to  petition  for  a  winding  uj 

aetion  under  order  14  on  the  gamieha 


678 


THE  WEEKLY  REPORTER.       [Wyuiaee.!     VoL  XLvn. 


Or.  OF  Apf.      Pbitohstt  aitd  Yottng  v.  Enqush  and  CkDLONiAL  STin>ioATB  (liiMiTSD).     Ct.  of  Afp. 


a  judgment  ctgainat  the  garnishee  which  vnay  he  made  the 
foundation  of  winding'up  proceedings. 

In  re  Combined  Weigning  and  Advertiiing  Machine 
Ck>.,  38  W.  B.  67,  43  Ch.  2>.  99,  discussed. 

Appeal  from  Phillimore,  J.,  at  ohambers. 

The  plaintiffs,  who  were  judgment  creditors  of  one 
Holdsworth  for  the  smn  of  £3,459  9s.  4d.,  had 
obtained  a  garnishee  order  absolute  in  the  usual  form 
against  the  defendants,  the  English  and  Oolomal 
Syndicate  (limited),  for  the  sum  of  £99  6s.  7dM  due 
by  the  defendants  to  Holdsworth.  The  garnishee 
order  was  not  complied  with,  and  it  was  found  that 
the  defendant  syndicate  had  no  property  which  could 
be  reached  by  execution,  but  had  property  abroad  out 
of  which  it  could  pay  the  amount,  and  which  would 
become  available  if  a  winding-up  order  were  made. 
The  decision  of  the  Court  of  Appeal  in  In  re  Combined 
Weighing  and  Advertising  Machine  Co,,  38  W.  B.  67, 
43  Ch.  D.  99,  settled  iibkt  a  winding-up  order  could 
not  be  made  on  the  petition  of  a  garnishor  as  such ; 
but  it  was  sought  by  this  action  to  obtain,  by  suing 
on  the  garnishee  oraer,  a  judgment  upon  which,  if 
necessary,  winding-up  proceeoings  could  be  taken 
against  the  syndicate.  The  action  was  commenced 
by  a  specially-indorsed  writ,  and  the  plaintifiGs  then 
applied  for  judgment  under  order  14.  The  defendant 
syndicate  applied  by  summons  under  ord.  25,  r.  4, 
thi«t  the  plaintiff's  statement  of  claim  might  be  struck 
out  as  disclosing  no  cause  of  action.  The  master 
refused  to  strike  out  the  statement  of  daim,  and  gaye 
the  plaintiffs  judgment ;  and  on  an  appeal  Phillimore, 
J.,  at  chambers  affirmed  the  master^s  decision,  but 
gave  leave  to  appeal.  The  defendant  syndicate 
appealed  accordingly. 

Llewelyn  Davies,  for  the  appeal,  referred  to  R.  S.  C, 
1883,  ord.  45,  r.  2;  In  re  Comhined  Weighing  and 
Advertising  Machine  Co*;  Ex  parte  Chinen/t  In  re 
Chinery,  32  W.  B.  469,  12  Q.  B.  D.  342 ;  ChaUertan  v. 
Wainey,  29  W.  B.  573,  17  Ch.  D.  259 ;  B.  S.  C,  1883, 
ord.  42,  r.  24 ;  Bailey  v.  Bailey,  32  W.  B.  856,  13 
Q.  B.  D.  855 ;  and  Westmoreland  Oreen  and  Blue  Slate 
Co.  v.  Feilden,  39  W.  B.  379,  [1891]  3  Ch.  15. 
[LiNDLEY,  M.B.,  referred  to  B.  S.  C.,  ord.  45,  r.  4. 
K0MB&.  L.  J.,  referred  to  Jones  v.  Farrellf  1  De  G.  & 
J.  208.] 

Montague  Lush,  for  the  plaintiffs,  referred  to  God- 
frey  v.  George,  44  W.  B.  245,  [1896]  1  Q.  B.  48  ; 
Kerr  v.  Kerr,  46  W.  B.  46,  [1897]  2  Q.  B.  439; 
Hutchinson  v.  OiUespie,  4  W.  B.  302,  U  Ex.  Ch.  798  ; 
and  B.  S.  C,  1883,  ord.  3,  r.  6  (o). 

Llewelyn  Davies,  m  reply,  cited  Walker  v.  Witter, 
\  Doug.  1;  FhilT^oU  v.  Lehain,  35  L.  T.  Bep.  855, 
24  W.  B.  Dig.  134 ;  In  re  Boyd,  Ex  parte  McDermott, 
[1895]  1  Q.  B.  611,  43  W.  B.  Dig.  13;  and  Norton  v. 
Gregory,  73  L.  T.  Bep.  10. 

Cur.  adv»  vuJt, 

June  20. — LiWDUEY,  M.B. — The  question  raised  by 
this  appeal  is  not  free  from  difficult.  It  is  whether 
an  action  can  be  supported  by  a  garnishee  order 
previously  obtained  agaiost  the  defendant.  It  appears 
that  Pritchett  and  Yotmg  obtained  judgment  m  the 
ordinary  way  against  Holdsworth  for  aiarge  sum  of 
money— £3.459  98.  4d.— and  that  the  English  and 
Colonial  Syndicate  (Limited)  owed  Holdsworth  a 
smaller  sum— £99  6s.  7d.— and  that  Pritchett  and 
Young  have  obtained,  in  the  ordinary  way  and  in  the 
ordinary  form,  a  garnishee  order  upon  the  syndicate. 
That  order  is  in  the  common  form  in  the  words  of 
Appendix  (K),  Form  40,  "  it  is  ordered  that  the  said 
gariaisbeefl  do  forthwith  pay  the  said  judgment 
creditors  £99  Os.  7d.,  the  debt  dae  from  them  to  the 
judgment  debtor,  and  that  in  default  thereof 


execution  may  issue  for  the  same.*'  There 
is  no  doubt  whatever  that  that  is  an  order 
upon  them  to  pay  to  the  pIttintifEii  the  mooey 
due  to  the  judgment  debtor.  It  is  quite  trae 
that  before  that  order  was  made  there  w«s  no  dabt 
owing  by  the  syndicate  to  Pritchett  and  Toung ;  the 
debt  was  owing  by  Holdsworth,  and  the  order  ii  in 
substance  not  an  order  against  the  syndicate  to  pty  a 
debt  due  by  it,  but  a  handing  over  to  the  plaintiff  nf 
something  due  by  the  syndicate  to  Holdsworth. 

In  order  45  of  the  Bules  of  the  Supreme  Comt, 
1883,  the  order  which  deals  with  gami^ee  prooeed- 
ings,  there  is  a  series  of  rules  »taUDg  what  the  pio- 
cedure  for  attaching  a  debt  shall  be  (role  1),  lad 
what  shall  be  the  consequence  of  attaching  a  debt 
(rule  2) ;  and  there  is  a  complete  oode  for  enforaag 
by  this  method  a  judgment  obtained  by  the  gani«8lior 
against  the  creditor  of  the  garnishee.  The  foim 
given  in  the  appendix  shows  that  it  is  an  order  on  tbs 
garnishee  to  pay  a  debt  doe  by  him,  not  to  ths 
garnishor,  but  to  somebody  else.  Obedience  to  tiu 
order  is  to  be  a  complete  discharge  to  the  garmshee  ii 
against  the  judgment  debtor — that  is  to  say,  he  ii  not 
to  be  liable  to  be  attacked  again  in  respect  of  ^ 
same  debt. 

In  this  case  it  is  found  that  Piitdhett  and  Yoonf 
cannot  get  their  £99  6s.  7d.  out  of  the  company  by 
i«fiuing  execution  in  the  ordinary  way.  The  compeay 
have  no  assets  in  this  country  whioh  can  be  takes, 
although  they  have  property  abroad  which  csn  be 
made  available  if  the  company  is  wound  up ;  and  tin 
action,  which  is  a  very  unusual  one,  is  brought  with 
the  avowed  object  of  getting  a  judgment  against  the 
company  for  the  amount  of  the  debt  which  has  been 
attached,  and  availing  themselves  of  that  to  obtun  • 
winding-up  order.  It  has  alrea  1y  been  decide  that 
a  winding-up  order  cannot  be  made  upon  the  ordinary 
garnishee  order  itself,  and  this  is  an  attempt  to  get  a 
judgment  on  which  it  can  be  made. 

We  have  looked  into  the  cases  on  the  subject,  ind 
the  conclusion  at  which  we  have  arrived  is  tHts. 
Ord.  42,  r.  24,  on  which  the  plaintiffs  rely,  runs  thin: 
**  Every  order  of  the  court  or  a  judge  in  any  cau«  or 
matter  may  be  enforced  against  all  pf^raon^  boaed 
thereby  in  the  same  manner  as  a  jndgpnent  to  the  bum 
effect.*'  The  plaintiffsi  rely  on  that  rule,  sod  aay  that 
they  want  to  enforce  this  garnishee  order  by  means  of 
an  action,  as  if  the  o«'der  was  a  judgm^nL  If  tha 
were  res  nova,  which  it  is  not,  I  should  have 
thought  that  order  42  referred  to  enforang 
orders  by  writ  of  execution,  and  to  nothing 
else,  and  that  rule  24  was  put  in  to  enaUe 
an  order,  as  distinguished  from  a  judgment,  to  be 
enforced  by  execution.  I  should  have  doubted 
whether  it  applies  to  the  question  before  us.  Bat  it 
has  been  decided  in  In  re  Boyd,  Ex  parte  McDermcU 
and  Godfrey  v.  George  that  the  word  " enforced"  in 
rule  24  includes  enforcing  by  action  as  well  as 
enforcing  by  execution. 

The  rule  has  been  construed  in  that  way,  and  «e 
cannot  go  behind  those  deciaions.  I  do  not,  thcfefb^e, 
see  how  we  can  say  that  the  present  action  will  not 
lie.  We  cannot  differ  from  the  cases  to  which  I  htcn 
referred  without  construing  the  rule  more  narrovlj 
than  it  has  been  construed  previously.  Thoee  decisioBS 
and  this  decision  will  not  be  inconsist«>nt  with  other 
cases  which  have  been  referred  to.  It  was  said  that 
tbey  were  inconsistent  with  the  dedsions  which  shov 
that  an  action  will  not  lie  on  a  balance  order— f.^.. 
Westmoreland  Green  and  Blue  Slate  Co.  v,  i«Wr«. 
But  a  balance  order  is  merely  an  order  for  the  oolke> 
tion  of  assets— i.e.,  to  pay  a  debt  due  to  a  oampaof 
to  its  liquidator,  and  it  may  well  be  that  an  aetiaa 
will  not  lie  upon  that,  but  that  the  onlj  way  to 
enforce  it  is  by  execution  in  the  ordinary  way,  and 
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operates  as  an  acknowledgment  of  the  whole  debt  hy  the 
executrix  of  the  mortgagor,  and  prevents  time  running 
under  tlie  StahOe  of  Limitations. 
Decision  of  Byrne,  J.,  ante,  p,  174,  affirmed. 
Whether  a  receiver  having  no  powers  eocoept  those 
con/erred  on  him  hy  section  24  of  the  Conveyancing  Act, 
1881,  could  pay  off  an  unsecured  debt,  qusBre. 


Qiat  it  is  not  saoh  an  order  as  is  contemplated  by  ord. 
12,  r.  24.  The  decisions  of  the  court  that  garnishee 
irden  and  balance  orders  are  not  final  judgments, 
ffid  therefore  are  not  alone  foundations  for  bank- 
roptcy  notices,  are  not  inconsistent  with  our  decision, 
for  they  turn  upon  the  true  construction  of  the 
Bsnkraptcy  Act  and  the  technical  meaning  of  the 
words  "  final  judgment'*  It  is  pointed  out  in  In  re 
0(mbined  Weighing  and  Advertising  Machine  Co,  that 
I  garnishee  order  absolute  is  not  a  final  jud^^ent. 
Fhe  obvious  conclasion  is  that  this  action  will  he,  and 
Qiat  we  cannot  order  the  statement  of  claim  to  be 
itrack  out,  or  say  that  the  decision  appealed  from  is 
wrong. 

But  although  an  action  will  lie,  if  a  person  who  has 
obtained  a  garnishee  order  brings  an  action  upon  it 
vithcut  any  necessity  he  will  run  the  risk  of  having  his 
ftction  stayed  as  an  aSuse  of  the  process  of  the  court, 
tod  of  being  ordered  to  pay  all  the  casts  of  the 
proceedings.  It  is  obvious  that  if  the  amount  to  be 
paid  can  be  obtained  by  execution,  but  instead  of  that 
lie  incurs  the  expense  of  an  action,  it  is  an  abase  of 
&e  process  of  the  court.  That  does  not  apply  in  this 
iase,  for  the  plaintiffs  cannot  obtain  payment  with- 
yai  an  action,  and  that  is  their  justification.  The 
only  fmrther  remark  I  will  make  is  that,  having 
regard  to  ord.  45,  r.  7,  it  is  plain  on  the  language  of 
the  rule  that  if  a  plaintiff  does  obtain  payment  in 
obedit-noe  to  a  ladgment,  or  under  execution  on  it, 
the  payment  will  discharge  the  garnishee  as  if  the 
payment  had  been  made  without  action,  so  that  the 
lyridfcHte  will  be  projected  from  having  to  pay  twice 

BonBB,  L  J. — I  agree  that  this  appeal  shall  be  dis- 
Busaed,  for  the  reasons  stated  by  the  Master  of  the 
Bolls.  In  tiiitt  ord,  42,  r.  24,  as  interpreted  by 
Godfrsy  v.  Oeorge  acts  beneficially,  and  enables  the 
B  >art  to  remove  &•  me  of  the  difficulty  caused  by  the 
ilecirion  In  re  Combined  Weiyhing  and  Advertising 
Machine  Co,  That  decision  is  binding  on  us.  Bat 
seeing  that  in  garnishee  proceedings  the  order 
tbeolute  contains  an  order  that  the  garnishee  do  pay 
direct  to  the  garnishor,  the  judgment  creditor,  I  am 
burprised  that  the  court  m  the  last- mentioned  case 
did  not  see  its  way  to  hold  that  the  judgment  creditor 
ih»Te  was  entitled  to  petitiou  to  wind  up  the 
company. 

Appeal  dismissed. 

Solicitors,  Sutton,  Ommanney,  A  RendaXl ;  Spyer  & 
Sons, 


From  Chan.  Div. 

(Lindley,  M.R.,  Jeime,  P., 

and  Bomer,  L.J.) 


May  30,  31. 


In  re  BLuuB. 
Ltlley  V,  FoAD.  (a.) 

Mortgage  —  Receiver  —  Appointment  by  mortgagee  of 
receiver — Extent  of  agency — Conveyancing  Act^  1881, 
fl.  24 — Management  of  business — Payment  of  mort^ 
gagcTS  debts — Statute  of  Limitations, 

A  receiver  appointed  under  the  terms  of  a  power  in  a 
mortgage  deed  which  extends  the  powers  conferred  by  the 
Conveyancing  Act,  1881,  s,  24,  to  manage  and  carry  on 
a  hw'ness,  is  authorized  to  pay  business  debts  of  the 
tiwrtgagor.  This  authority  is  not  affected  by  the  death 
of  the  mortgagor,  and  payment  by  the  receiver  of  an 
instalment  of  a  business  debt  contracted  by  the  mortgagor 

(a.)  Beported  by  J.  I.  Stiblino,  Esq.,,  Barrister- 

at-Law. 


This  was  an  app^^al  from  a  decision  of  Byrne,  J. 
(reported  ante,  p.  174),  which  raised  the  question 
whether  a  receiver  appointed  by  a  mort^igee  under 
a  power  in  the  mortgage  deed  becomes  the  agent  of 
the  mortg^or  so  that  by  paying  an  instalment  of  a 
debt  due  from  the  mortgagor  he  prevents  the 
operation  of  the  Statute  of  Limitations. 

The  facts  are  fully  stated  in  the  report  of  the  case 
in   the  court   below,  but   may  be   summarized  as 

follows : 

By  an  indentare  of  the  13th  of  December,  1^86,  a 
certain  businees  was  assigned  by  one  Jennette  von 
Swartwout  to  F.  W.  ^ale,  to  be  considered  as 
belonging  to  him  during  the  life  of  the  said  J.  von 
Swartwout,  and  after  her  death  to  his  wife,  charged 
with  an  annual  sum  of  £520,  payable  without  any 
deduction  during  five  years  from  the  date  thereof  to 
J.  von  Swartwout,  her  executors  and  administrators 
(whether  she  diould  survive  for  that  period  or  not),  by 
equal  weekly  payments  of  £10  each. 

Then  by  dause  9,  **  In  case  the  said  J.  voi^ 
Swartwout  shall  at  anv  time  become  entitled  to  enter 
into  possession  of  the  business  as  ^  aforesaid,  the 
powers  conferred  by  the  Conveyancing  Act,  1881, 
upon  a  mortgagee  when  the  mortgage  money  has 
become  due  shaU,  so  far  as  the  same  are  applicable  to 
the  terms  and  conditions  of  these  presents,  become 
exercisable.  And  it  shall  be  lawful  for  the  said 
J.  von  Swartwout,  either  by  herself  or  by  her  agents 
or  attorney,  in  lieu  of  taking  possession,  or  before  or 
after  taking  possession  of  the  ousiness,  to  exercise  the 
power  of  appointing  a  receiver  conferred  by  the  said 
Act.  And  oy  way  of  extension  of  the  provisions  of 
the  said  Act  it  is  hereby  also  agreed  that  any  receiver 
appointed  under  any  power  in  that  behalf  shall  be  at 
liberty  if  so  directed  in  writing  by  the  sai«i  J.  von 
Swartwout,  her  agents  or  attorney,  to  manage  and 
carry  on  the  business  as  he  may  think  &t,  and  that 
any  moneys  he  or  the  said  J.  von  Swartwout,  her 
agents  or  attorney,  may  pay  or  expend  for  that 
purpose,  and  whether  before  or  subsequent  to 
redemption  by  the  said  F.  W.  Hale  or  other  the 
person  entitled  to  the  business  as  aforesaid,  shall  be 
considered  as  charged  on  the  business  with  interest  at 
the  rate  of  6  per  cent,  per  annum.'*  Hale,  in  carrying 
on  t^e  business,  became  indebted  to  the  plaintiff  to 
the  extent  of  £1,000.  , .     ^  ^. 

In  October,  1888,  it  was  arranged  that  this  debt 
should  be  paid  off  by  instalments  of  £23  each,  and 
these  insta&nents  were  paid  by  Hale  down  to  his 
death  on  the  16th  of  June,  1891.  The  defendant  Miss 
Foad  was  Hale's  executrix  under  his  will.  At  the 
date  of  Hale's  death  the  annuity  was  in  arrear  to  the 
extent  of  £1.000,  and  by  a  document  under  her  hand 
datpd  the  29th  of  July,  1891,  J.  von  Swartwout 
appointed  F.  Johnson  "  as  receiver  of  the  said 
business  with  full  powt>r  lo  manage  and  carry  on  the 
same  as  he  may  thmk  fit." 

On  the  6th  of  August,  1891,  Johnson  paid  an 
instalment  of  the  plaintiff's  debt. 

In  October,  1891,  a  fresh  receiver  was  appointed  by 
the  annuitant  who  declined  to  make  any  further 
payments.  The  plaintiff  th*»n  took  out  an  originating 
summons  on  behalf  of  himself  and  all  other  creditors 
of  Hale  for  the  administration  of  Hale's  estate,  and 
the  following  issues  were  tried  before  Byrne,  J.: 
(1)  Whether  there  was  a  debt  due  to  the  plaintiff  or 
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not ;  (2)  whether,  if  there  was  debt,  it  was  barred  by 
the  Statute  of  Limitations.  Byrne,  J.,  held  that  the 
payment  bv  Johnson  on  the  6th  of  August,  1891, 
prevented  tne  operation  of  the  statute. 

The  defendant  appealed. 

Adburyt  Q»C.t  and  Montague  Lush,  for  the  appeal 

Eve^  Q»C»t  and  Younger t  for  ihe  plaintiff,  were  not 
oalledon. 

LiNDLXY,  M.B. — This  case  has  been  well  argued 
and  the  difficulties  in  it  have  been  ably  put  forward. 
I  will  state  at  once  that  I  think  the  case  has  some 
novelty  in  it  and  requires  some  care.  The  important 
question  is  whether  the  payments  made  by  the  receiver 
as  agent  for  the  mortgagor  to  the  plaintiff,  who  is  an 
undoubted  creditor  of  the  deceased,  of  monthly  instal- 
ments of  £25  on  account  of  his  debt,  are  sufficient  to 
eaable  the  plaintiff,  whose  claim  would  otherwise  be 
burred  by  the  Statute  of  Limitations,  to  prove  for  the 
balance  of  his  debt  against  Hale's  estate.  It  is  impor- 
tant, and  to  my  mind  all  important,  to  ascertain  the 
extent  of  the  receiver's  authority.  That  authority  was 
oonferred  by  Hale  when  alive  under  tiie  deed  of  the 
13th  of  December,  1886.  Hale  owed  the  plaintiff  in 
respect  of  business  transactions  £1 ,000,  and  there  was 
an  arrangement  between  the  plaintiff  and  Hale  to  pay 
off  tiiis  sum  by  instalments  of  £25  each.  Hale  did 
that  as  long  as  he  lived,  and  on  the  1st  of  June,  1891, 
he  paid  the  iostalment  then  due.  Hale  died  on  the 
16th  of  June,  1891,  and  the  defendant  Miss  Foad 
became  his  executrix.  She  was  in  this  position.  She 
could  pay  off  the  mortgage  created  by  Hale  if  she  had 
assets,  but  if  not,  she  was  bound  by  the  stipulations  in 
the  mortgage  deed  and,  whether  she  liked  it  or  not,  a 
receiver  appointed  by  the  mortgagee  would  become 
her  agent  to  the  extent  of  Hale's  assets.  That  would 
be  her  true  legal  position.  Hale's  death  did  not 
operate  as  a  revocation  of  the  mortgagee's  power  to 
appoint  a  receiver,  and  the  defendant  could  not  help 
herself  if  a  receiver  was  appointed.  Now,  what 
happened  then?  I  turn  to  the  power  to  appoint 
a  receiver.  [His  lordship  read  the  clause  down 
t>  the  words  ''conferred  by  the  said  Act."] 
Pausing  there  for  a  moment,  I  doubt  whether  it  would 
be  right  io  determine  this  question  in  favour  of  the 
plaintiff  if  no  power  had  been  given  to  the  receiver 
except  in  the  terms  of  the  Conveyancing  Act,  18S1, 
because  though  a  receiver  appointea  under  that  Act  is 
ihe  a^ent  of  the  mortgagor  the  Act  says  what  he  is  to 
do  with  the  money  he  receives,  and  amongst  the 
matters  enumerated  there  is  not  any  power  to  pay  off 
a  debt  which  does  not  affect  the  mortgaged  property. 
I  very  much  doubt  whether  a  receiver  under  the  Act 
could  pay  off  an  unsecured  debt.  He  could  keep 
down  the  interest  on  the  mortgage  debt  and  so  on, 
but  I  should  be  in  considerable  difficulty  in  sayiug 
that  under  the  Act  the  receiver  had  power  to  pay  off 
an  nusecured  debt,  if  the  deed  contained  nothing 
more  than  a  power  for  the  mortgagee  to  appoint  a 
receiver  under  the  Act.  But  the  deed  of  December, 
1886,  does  not  stop  there.  HHis  lordship  read  the 
rest  of  the  clause,  ana  continued :]  That  is,  Uie  receiver 
has  not  only  to  receive,  but  to  manage  and  carry  on 
the  business  as  he  thinks  fit.  Now,  the  mortgagee 
having  the  power  in  her  hands  of  appointing  a 
receiver  and  manager  did  by  the  document  of  the 
29th  of  July,  1891,  appoint  Johnson  a  receiver  with 
full  power  to  manage  and  carry  on  the  business  as 
he  might  think  fit.  I  think  Byrne,  J.,  was  perfectly 
warranted  in  calling  attention  to  this  extension  of  the 
statutory  powers  of  the  receiver,  and  this  extension 
is  all  important.  Johnson^s  position  was  this.  Halo 
had  died  and  Itfiss  Foad  was  his  executrix,  but  that 
did  not  affect  the  powers  in  the  mortgage  deed,  for 


Miss  Foad  could  not  help  herself.    Then,  Johnoo 
having  been  thus  appointed  by  the  mortgagee,  nctm 
and  manager  of  the  business,  what  does  he  do?   He 
is  informed  of  this  debt  and  he  goes  on  pftyzDg  the 
instalments.    Can  it  be  said  that  he  was  ezoeedxng 
his  authority  in  so  doing  ?    I  think  not.    "Whit  vn 
he  authorized  to  do  ?    He  was  authorized  to  go  on 
paying  the  debt  if  he  thought  right.    It  is  tnie  be 
was  not  authorized  by  the  defendant,  but  he  vtiby 
her  testator,  and  that  bound  his  executrix.   Tint  ii 
the  consequence  of   the    powers   contained  in  ihn 
mortgage  deed.    Now  what  is  the  legal  eflbot  of  Ui 
acting  on  his  authority  as  he  did  f    When  he  did  mib 
the  payment  in  respect  of  the   instalment  tiun  die 
he  knew  that  there  was  a  balance  still  owing  of  tiie 
original  debt,  and  he  made  the  payment  in  respect  of 
the  original  debt.      Can  it  be  saad  that  he  had  not 
authority  even  to  promise  that  the  testator's  sneti 
should  be  liable  in  future  for  the  instalmentsandthstfte 
balance  of  the  debt  should  be  paid  out  of  those  uMfL 
1  think  not.    I  rather  demur  to  the  distioctioii  wfaiek 
was  drawn  between  promises  and  acts.  In  my  opimos 
if  an  agent  has  authority  to  make   paymenti  on 
account  of  a  debt,  it  may  be  inferred  that  he  hn 
authority  to  make  a  promise  to  'ptkj  the  remsiDdflr 
of  the  debt,  and  if  he  makes  a  payment  on  soeooat 
of  the  debt  and  nothing  more  is  said  or  done,  tbe 
payment  is  good  pro  iantOf  and  a  promise  to  pay  the 
whole  may  be  inferred.     The  authority  to  prooiie, 
therefore,  appears  to  me  to  exist,  and  it  appeals  to  ae 
to  have  been  pursued,  and  th^  is  the  key  to  tte 
whole  case.    &e  extent  of  the  receiver's  aathontj  ii 
all  important.  Though  I  should  feel  some  difficult  if 
the  cane  turned  on  section  24  of  the  Omveywaaa^ 
Act,   1881,    I  feel  none  on  the  authority  which  Ht 
receiver  actually   had.      The  decision  of  Byne,  Jm 
was  quite  right,  and  this  appeal  must  be  dismio^t 
with  costs. 

Jexjnz,  p. — I  agree  with  the  judgment  that  htf 
just  been  delivered,  and  I  agree  that  the  nhik 
question  in  the  case,  and  the  only  one,  is  wh«t  «ti 
the  authority  of  Johnson.  A  promise  n*-ed  not  he 
made  by  the  debtor  himself :  it  is  enough  if  it  it 
made  by  an  agent  or  a  person  representing  bim.  To 
take  the  common  case  of  an  executor,  if  he  mahes  • 
promise  of  this  kind  by  making  part  payment,  cithtr 
personally  or  by  his  agent,  there  is  no  doabt  that  he 
binds  the  estate  to  pay  the  remainder  of  the  debt, 
because  it  is  his  duty  to  pay  his  testatorV  debts,  h 
id  similar  in  the  case  of  a  receiver.  The  case  of 
Chinnery  v.  Evans,  13  W.  R.  20,  11  H.  L.  Oss.  lU 
does  appear  to  me  to  go  so  far  as  to  show  thit  a 
receiver  acting  within  the  scope  of  his  authority  aod 
dealing  with  a  matter  within  the  mortgage  eia 
prevent  the  operation  of  the  Statute  of  liuiitatioai 
by  part  payment  of  interest  on  the  mortgage  deh^ 
The  reason  is  that  he  is  acting  within  the  siwpe  of  ^ 
authority.  The  question  therefoie  comes  hack  to  thiii 
Whether  the  receiver  in  the  present  case  was  actios 
within  the  scope  of  his  authority  ?  I  agree  with  vhei 
the  Master  of  the  Bolls  has  said  as  to  the  importsBo* 
of  the  terms  of  the  power  under  which  the  rpceiv^tf 
was  appointed.  I  also  agree  that  there  is  a  difficoby 
in  seeing  how,  having  regard  to  the  provinoos  of  <b^ 
section  8  of  section  24  of  the  Conveyancing  AA 
1881,  and  the  mode  in  which  money  ooaa^ 
to  the  hands  of  a  receiver  is  to  he  dealt 
with,  a  payment  of  this  kind  could  be  properly  me^ 
by  him.  It  is  difficult  I  will  only  say  to  see  hov  acr 
receiver  appointed  under  that  Act  could  oooda^  a 
business  and  deal  with  the  assets  iu  the  w^y  in  which 
the  receiver  has  done  here,  because  the  sab-MtMSi 
of  section  24  seem  to  refer  to  the  different  datiei  et 
a  person  appointed  to  receive  money,  not  of  a  yttt(» 
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appointed  to  oarry  on  a  basmess,  while  here  there  is 
a  person  who  has  bf  en  expressly  empowered  to  oarry 
on  a  bosmeas  and  whose  duty  it  is  to  carry  it  on.    If 
we  get  as  far  as  tliat  we  find,  in  my  opinion,  that  it 
was  the  duty  of  the  receiver  to  do  what  this  reoeiver 
bas  done.    He  had  power  to  pay  debts  connected 
with  the  business,  and  it  is  not  shown  that  this  was 
not  a  debt  conneoted  with  Hale's  business.    At  any 
rate  it  was  clearly  one  which  Hale  was  payiog  off  by 
iostalments,  and  the  receiver  thought  it  was  part  of 
his  duty  to  pay  it  off  in  the  same  way.    There  was 
Kood  reason  for  its  being  paid  in  that  way,  and  I  am 
ifar  from  saying  that  it  was  not  in  the  interest  of 
Hale's  business  that   the  debt  should  be   so    paid 
hectnse  the  payments  by   monthly   instalments  of 
£25  each  prevented  the  creditor,  from  coming  down 
on  the  debtor  for  the   whole  sum   at   once,  which 
might  have  been  disastrous.    It  was,  in  my  opim'on, 
in  accordance    with    the  duty  of    the  receiver   in 
managing   the    business    to   -ptkj   this    debt   as    he 
<iid.     In    these    circumstances     it    seems   to     me 
that  Byrne,  J.,  was  perfectly  right  in  finding,  as 
be  did,  that  this  reoeiver  in  making  these  payments 
wsa  acting  properly — i.e.,   within  the  scope   of  his 
aathority.    Thus  the  difficulty  in  the  case  vanishes. 
We  cannot  distinguish  between  a  payment  and  a  pay- 
ment from  which  a  promise  is  to  be  inferred,  as  it  is 
a  legal  inference.    Payment  of  part  of  a  debt  is  an 
aoknowledgment  that  it  is  part  of  a  debt  which  has  to 
he  paid,  and  it  seems  to  me  to  be  quite  impossible  to 
draw  any  distinction  between  the  payment  as  a  pay- 
ment and  the  payment  as  an  act  from  which  the  legal 
inference  of  a  promise  to  pay  the  whole  debt  follows, 
when  once  ve  have  got  the  fact  that  the  payment  was 
within  the  duty  of  the  receiver.     I  think,  therefore, 
ibat  the  appeal  fails. 

HoMSB,  L.  J. — I  also  think  that,  by  vu-tue  of  the 
powers  conferred  by  the  deed  under  which  the  receiver 
was  appointed,  he  had  power  on  bebiOf  of  his  princi- 
pal, the  mortgagor,  to  pay  the  instalment  of  £25  on 
the  6th  of  Augnst,  1891,  as  also  the  two  subsequent 
instalments  which  he  seems  to  have  also  paid  in  the 
same  way;  and  the  legal  reault  of  that  payment  is 
the  same  as  if  it  had  been  made  by  the  executrix  her- 
self. He  was,  in  my  opinion,  authorized  to  make 
these  payments  in  such  a  way  as  to  acknowledge  that 
the  haiance  of  the  debt  was  due  from  Hale's  estate, 
and  should  be  paid.  Therefore  the  payments  that  he 
made  were  duly  and  properly  made,  and  take  the  case 
out  of  the  Statute  of  Limitations. 

Appeal  diamiased. 

Solicitors,  Qrakam  Gordon  ;  t/*  B,  A  F,  Purchase, 
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From  Q.  B.  Div. 

(A.  L.  Smith,  Yaughan  Williams, 

and  Bomer,  L.  JJ.) 

Nobth-Eastkkn  Railway  Co.  {Appellants)  v. 
Oyebseebs  of  Dalton  {BespondenU),  (a.) 

Bighioay  —  Bate  —  Exemption  —  Liahility  to  repair 
ratione  tenursB — Order  making  highvjay  a  parish 
highway — Continiuince  of  exemption — Highway  Act, 
183o  (5  <fe  6  Will.  4.  c.  60),  s.  ^'6— Highway  Act,  1862 
(2oifc26  Vict  c.  61).  s.  35. 

Where,  hy  an  order  of  Justices  under  section  35  of  the 
Highway  Ad,  1862,  a  highway  repairable  ratione 
tenur©  is  made  a  parish  highway,  and  a  sum  is  fixed  to 
he  paid  to  the  highway  board  by  the  person  previously 

(a.)  Bepoited  by  P.  G.  BUOKEB,  Esq.,  Barrister- 

at-Law. 


liable  to  repair,  "  in  full  discharge  of  all  claims  there-- 
after  in  respect  of  tfie  repair  ana  maintenance  of  such 
highway,**  the  exemption  conferred  upon  such  person  by 
section  33  of  the  Highway  Act,  1835,  continues,  and  he 
is  discharged  not  only  from  liability  to  repair  ratione 
tenursB,  but  also  from  liahilily  to  pay  hightvay  rates. 

Judgment  o/ Wills  and  Kennedy,  JJ.  (46  W,  B,  682, 
[1898]  2  Q,  B.  66),  reversed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Wills  and  Kennedy,  JJ.)  upon  a  special  case  stated 
by  quarter  sessions  (46  W.  B.  582,  [1898]  2  Q.  B.  66). 

The  case  was  stated  by  the  quarter  sessions  for  the 
North  Biding  of  t^e  County  of  x  ork  upon  the  hearing 
of  an  appeal  by  the  North-Eastem  Bailway  Co. 
against  a  rate  made  for  the  relief  of  the  poor  in  the 
parish  of  Dalton  and  for  other  purposes  chargeable 
thereon  on  the  7th  of  June,  1897. 

Prior  to  the  making  of  an  order  by  the  quarter 
sessions  for  the  North  Biding  at  Michaelmas,  1880, 
constituting  the  hamlet  of  Islebeok  a  separate  highwajr 
parish,  and  annexing  such  narish  to  the  Birdforth 
highway  district,  that  hanuet  formed  part  of  the 
township  of  Bagby  in  the  said  district,  and  was  a 
place  in  which  afi  the  highways  were  repairable  by 
the  occupiers  of  land  ratione  tenur oi,  and  in  which  no 
highway  rates  were  leviable  by  reason  of  the 
exemption  contained  in  section  33  of  the  Highway 
Act,  1835.  Islebeck  continued  to  form  part  of  the 
township  of  Bagby  until  June,  1886. 

The  appellant  company  was  at  all  material  times  in 
occupation  of  lands  in  Islebeck,  and  was  prior  to  the 
11th  of  April,  1881,  liable  ratione  tenures  to  repair  part 
of  a  highway  in  Islebeck. 

On  the  11th  of  A]pril,  1881,  an  order  was  made  at 
petty  sessions,  notwithstanding  the  opposition  of  the 
appellant  company,  under  section  35  of  the  Highway 
Act,  1862,  whereby  it  was  ordered  that  all  the  high- 
ways within  Islebeck  should  become,  and  for  ever 
thereafter  be,  parish  highways,  and  be  repaired  and 
maintained  by  the  Birdforth  Hiffhwav  Board,  and 
whereby  the  sums  to  be  paid  by  the  respective 
occupiers  of  lands  in  Islebeck  previously  liable  to 
repair  the  highways  in  full  discharge  of  all  claims 
thereafter  in  respect  of  the  repair  and  maintenance  of 
the  highways  were  fixed.  Such  sums  were  duly  paid 
in  accordance  with  the  order. 

In  June,  1886,  the  hamlet  of  Islebeck  was  detached 
from  the  township  of  Bagby,  and  amalgamated  with 
the  township  of  Dalton  in  the  Bird^rth  highway 
district. 

On  the  7th  of  June,  1897,  a  rate  for  the  relief  of 
the  poor  in  the  parish  of  Dalton  was  made,  in  whidi 
the  appellant  company  was  rated  and  assessed  in 
respect  of  its  occupation  of  its  lands  in  Islebeck. 
Such  rate  was  levied  («n^  alia)  in  respect  of  expenses 
incurred,  or  to  be  incurred,  by  the  Bural  District 
Council  of  Thirsk  (the  successor  of  the  Birdforth 
Highway  Board)  in  respect  of  the  repair  and  main- 
tenance of  the  highways  within  the  said  rural  district, 
including  the  portion  of  the  parish  of  Dalton  which 
was  comprised  in  Islebeck. 

The  appellant  company  appealed  against  this  rate 
to  quarter  sessions. 

On  behalf  of  the  appellant  company  it  was  oon- 
tended: 

That  the  company,  having  been  liable  to  maintain 
the  highways  in  the  hamlet  of  Islebeck  ratione  tenures, 
wad  exempted  by  section  33  of  the  Highway  Act, 
1835,  from  liability  to  rates  levied  in  respect  of  the 
repair  and  maintenance  of  such  highways,  and  had 
continued  to  be  exempt  ever  since ; 

And  that  the  company,  having  complied  with  the 
requirements  of  the  order  of  quarter  sessions  of  the 
1 1th  of  April,  1881,  was,  by  section  35  of  the  Highway 


583 


THE    WEEKLY    REPORTER,         [Jidyu  laeei       VoLXLTIL 


C.  A.     Nobth-Eastbbn  Bailway  Co.  (Apfbllants)  v.  Oyebsbbes  of  DALT0N(RBSP0NDBirr8).  C.  A. 


Act,  1862,  di8ohar^;ed  of  all  claims  ther^ter  in 
respect  of  the  repairs  and  maintenance  of  any  high- 
ways in  Islebeck,  and  was,  therefore,  not  liaUe  to 
pay  the  rate  in  question. 

On  behalf  of  the  respondents  it  was  contended : 

That  the  exemption  from  the  payment  of  highway 
rates  conferred  by  section  33  of  the  Highway  Act, 
1835,  continued  only  so  long  as  the  liabili^  of  the 
company  to  repair  a  highway  ratione  tenurce  lasted, 
and  that  therefore  the  exemption  determined  on  the 
11th  of  April,  1881,  when  by  virtue  of  the  order  of 
that  date  the  highway  became  a  parish  highway ; 

And  that  the  order  of  the  11th  of  April,  1881,  only 
operated  to  discharge  the  appellant  company  from  all 
claims  from  that  date  by  the  Bird  forth  Highway 
Board  or  its  successors  in  respect  of  the  repairs  and 
muntenance  of  the  highway  tken  ordered  to  be  made 
repairable  by  the  parish,  and  in  no  way  affected  the 
liability  of  the  appellant  company,  in  respect  of  its 
occupation  of  property  within  the  district  of  the 
Thirsk  Bural  District  Council,  to  pay  rates  for  ex- 
penses incurred  by  the  council  in  respect  of  the 
repair  and  maintenance  of  highways  within  the  rural 
district. 

The  court  of  quarter  sessions  held  that  the  appellant 
company  was  not  exempt  from  payment  of  any  portion 
of  the  rate,  ai.d  dismissied  the  appeal. 

The  question  for  the  opinion  of  the  court  was 
whethf-r  the  appellant  company  was  exempt  from 
payment  of  so  much  of  the  rate  as  was  leyied  in 
respect  of  the  repair  and  maintenance  of  the  highways 
in  the  hamlet  of  Islebeck. 

Section  33  of  the  Highway  Act,  1836,  is  as  follows : 
**  When  property,  or  the  owner  or  occupier  in  respect 
thereof,  has  preiious  to  the  passing  of  this  Act  been 
legaUy  exempt  from  the  performaace  of  statute  duty, 
or  from  the  payment  of  any  composition  in  lieu 
thereof,  or  of  nighway  rate,  the  said  I>roper^y,  and 
the  owners  and  occupiers  thereof,  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed." 

Section  35  of  the  Highway  Act,  1862,  is  as  follows : 
"  Where  any  person  or  corporation  is  liable,  by  reason 
of  tenure  of  lands  or  otherwise,  to  repair  any  highway 
situate  in  a  highway  district,  the  person  or  corpora- 
tion so  liable  may  apply  to  any  justice  of  the  peace 
for  the  purpose  of  making  such  highway  a  highway 
to  be  repaired  and  maintained  by  the  parish  in  which 
the  same  is  situate  .  .  .  and  the  justices  at  .  .  • 
petty  sessions  .  .  .  shall,  if  they  think  fit,  make  an 
order  under  their  hands  that  such  highway  shall 
thereafter  be  a  highway  to  be  thereafter  repaired  and 
maintained  by  the  parish,  and  shall  in  such  order  fix 
a  certain  sum  to  be  paid  by  such  person  or  corporation 
to  the  highway  board  of  the  district,  in  full  discharge 
of  all  claims  thereafter  in  respect  of  the  repair  and 
maintenance  of  snoh  highway." 

The  Divisional  Court  affirmed  the  decision  of  the 
quarter  sessions. 

The  appellant  company  appealed. 

A,  T.  Latorwice,  Q.C,  B.  Cunningham  Olen,  and 
A*  A*  Bethune,  for  the  appellants. 

Macmorranf  Q»0;  and  ff,  Gawan  Taylor,  for  the 
respondents. 

A.  L.  Smith,  L.J. — In  this  case  a  railway  com- 
pany appeal  against  a  highway  rate  on  the  g^und 
that  they  are  by  statute  exempt  from  liability  to  such 
a  rate.  The  railway  company  are  the  occupiers  of 
land  in  a  hamlet  in  the  parish  in  question,  and  as  such 
were  formerly  liable  ratione  tenures  to  repair  a  portion 
of  a  highway,  and  it  is  found  in  the  case  that  the  in- 
habitants of  the  parish  were  not  liable  to  any  highway 
rates  in  respect  of  the  highways  in  the  hamlet, 
because  all  such  highways  were  repairable  by  the  ^ 


occupiers  of  lands  raUone  ienwrce.  The  railway  ooa- 
pany  accordingly  daim  to  be  exempt  by  rirtns  of 
section  33  of  the  Highway  Act,  1835.  Sectioa  i7  of 
that  Act  gi?es  power  to  levy  a  rate  for  the  nnipoM 
of  the  Act  on  all  property  liable  to  be  ratea  to  & 
relief  of  the  poor.  The  effect  of  that  section  read  to- 
gether with  section  33  seems  to  me  clearly  to  be  ^ 
all  occupiers  of  land  are  liable  to  such  rata  ezeept 
in  the  case  of  property  which  was  before  m 
Act  legally  exempt  from  the  performaiiQe  of 
statute  duty,  or  from  the  payment  of  any  ooai- 
position  in  lieu  thereof,  or  of  hishway  rate,  all  of 
which  property  is  to  be  exempt  from  payment  d  tiba 
rate  imposed  by  the  Act.  The  rating  authority  ooa- 
tends  tiiat  the  railway  company's  exemptioi  hm 
ceased  by  yirtue  of  section  35  of  the  Highway  Act, 
1862.  I  will  first  refer  to  section  62  of  the  Sriivay 
Act,  1835,  which  proyidee  that  any  person  liula  to 
repair  a  highway  ratione  tenurc&  may  apply  to  hate 
the  highway  made  a  pariah  highway,  and  the  joitioei 
may  make  an  order  to  that  effect,  and,  if  tiiey  do, 
tbey  shall  fix  the  proportion  of  the  espenaes  of  Rpair> 
ing  the  said  highway  to  be  annual^  paid  by  mck 
person  to  the  suryeyor  of  the  pariah,  or,  instead  of  m 
doing,  they  may  fix  a  certain  sum  to  be  paid  by  sock 
person  to  the  suryeyor  in  full  discharge  of  all  dains 
thereafter  in  respect  of  the  repairs  of  such  bi^way. 
It  seems  to  me  dear  tiiat  the  meaning  of  that  is  that 
where  a  sum  is  so  paid  it  is  paid  in  full  disehszge  of 
all  liability  for  the  repair  of  the  highway.  Thaa  «b 
come  to  section  35  of  the  Act  of  1862,  which  sayathati 
on  the  application  of  any  person  liable  to  repair  a 
highway  rations  tenwroe,  justices  may  make  an  oriv 
that  such  highw*y  shall  tbereaftar  be  a  highway  to  bt 
repaired  and  maintained  by  the  pariah,  and  uall  in 
such  order  fiT  a  certain  sum — which  in  my  opmioe 
means  a  capital  sum — to  be  paid  by  such  penanto 
the  highway  board  in  full  discharge  of  aU  olaiaii 
thereafter  in  respect  of  the  repair  and  maintenanee  of 
soch  highway.  It  is  now  argued  that,  though  tfai> 
railway  company  were  before  exempt  from  hiriiway 
rates  under  section  33  of  the  Act  of  1835,  and  baw 
paid  a  capital  sum  under  section  35  of  the  Act  of 
1862  in  full  discharge  of  their  Uabdlity  ratiom  tentm, 
they  are  yet  liable  to  pay  highway  ratea  from  wfaiek 
they  were  before  exempt.  I  cannot  ao  read  tbi 
section.  I  do  not  tbink  it  has  the  effect  of  imposiii; 
upon  the  railway  company  a  liabiUty  from  which  ftay 
were  exempt.  The  question  was  considered  in  Reg.  ▼. 
Heath,  14  W.  B.  383,  L.  B.  1  a  B.  218,  whtn  dtf 
Court  of  Queen's  Bench  took  the  same  yiew  wbicb  I 
am  taking  now. 

The  rating  authority  also  take  another  point.  Ther 
argue  that  by  reason  of  the  Local  Goyerment  Aflti 
1894,  there  is  now  no  such  thing  as  a  highway  lafti 
under  the  Highway  Act,  1835,  and  that  the  esen^tioa 
doea  not  apply  to  the  rate  in  the  present  case.  B  ii 
true  that  alterations  haye  been  made  in  the  rata,  is 
regards  the  area  oyer  which  it  is  imposed,  the  penoas 
on  whom  it  is  imposed,  and  the  machinery  lor  l«vyi>K 
it,  but  I  think  it  is  still  ahighway  rate  and  is  impoiM 
by  the  Highway  Act,  1835.  I  am  thtersfon  of 
opinion  that  the  appeal  mnst  be  allowed. 


Yattghak  Williams,  L.J. — I  entirely  agna 
Wills,  J.,  began  his  judgment  by  dealing  with  tbi 
words  at  the  end  of  section  35  of  the  Highway  Aet, 
1862,  **a  certain  sum  to  be  paid  by  such  penpn  ^ 
corporation  to  the  highway  board  of  the  distrist  ia 
full  discharge  of  all  claims  thereafter  in  reapeet  of 
the  repear  and  maintenance  of  such  highway,"  tad  b 
thought  that  those  words  meant  a  diaoiiarga  only 
from  liability  to  repair  ratione  tenuaxe,  and  not  a  dii- 
chargce  from  liability  to  pay  ratea  as  an  inhabituit 
He  then  went  back  to  the  worda  at  the  begiiiiiiBC 
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of  tike  section,  and  oonitroed  them  as  meMiing 
tbit  1  pOTion  liable  to  repair  a  highway  ratione 
lottira  might  app^  to  joalices  for  an  order  to 
atka  nich  hishway  a  highway  to  be  repaired 
md  maintained  by  a  rate  to  be  levied  on  all 
tie  owners  of  property  in  the  parish,  inolnding  him- 
■elf.  If  this  were  the  tme  view,  the  stun  to  be  paid 
aaffht  not  to  be  a  sum  Teprese&tkig  the  total  amount 
of  nil  liability,  pn  sent  and  future,  in  respect  of  the 
!iigliiTBy  Totione  tenurw,  bat  Bimply  the  difference 
betireen  the  sum  representing  his  past  obligalion  to 
rnwr  the  highway  and  the  soni  repreBenting  bis 
liibflity  ai  a  ratepayer.  This  view,  however,  sepms 
tu  me  to  give  the  go-by  to  section  33  of  the  Highway 
Act,  lS3a,  which  expreaaly  exempts  penons  in  the 
nnilion  of  this  railway  company  from  liability  to 
highway  rates.  I  think  that  the  jodgment  of  the 
Simonal  Court  fails  to  give  effect  to  tne  exemption 
created  by  that  section,  and  ^so  dinegards  the 
snUiority  of  Rtg.  v.  Beath, 

Boxer,  L.J. — I  also  agree.  In  my  opinion,  when 
Hution  36  of  the  Highway  Act,  1662,  is  put  in  force, 
ud  a  lam  is  fixed  to  be  paid  by  the  person  previooaly 
liible  to  repair  tbe  highway  raiione  fenurce  in  tnU 
disoharge  ot  all  claims  thert«fter  in  respect  of  the 
repairof  the  highway,  that  sum  ought  to  be  fixed  at 

\  an  amount  as  shall  be  eqoivalrait  to  his  liability 


lorepair  the  highway  taken  c 


md  not 


T^ 


the 


tootiag  that  he  will  become  liable  to  pay  highway 
latas  from  which  he  has  been  ;^reviously  exempt.  I 
donotthink  it  was  the  intention  of  the  Act  thata 
MnoD  who  had  paid  such  sun  should  incnr  a  fresh 
nability  to  highway  rates.  The  case  of  Heath  t. 
WBivrriutm  Ovtrueri,  42  W.  B,  478,  [1894]  2  Q.  B. 
lOS,  Mams  to  me  to  be  dialing uishable  from  this  oase. 

Apptal  allotatd. 

Solicitor  for  the  appellants,  A,  Kaye  BuUeruiortfi. 

Solidtore  for  the  respondents,  Sobbint,  Silling,  it 
Co.,  lor  Swarbreck  &  Bhodtt,  Thirak. 


fttgjli  Coutt  Of  Sustut. 

Q.  B.  Div.  1  „,^  . 

(Darling  and  Channell,  JJ.)  f  ""^  *•■ 

Wettb  {Appellant)  v.  ICoklby  {Bapondtmi),  (a.) 
Xrtropolu — Management—County  council — Bye-law — 
Qaming — Betting — Bepugnancy  betu/een  bye-law  and 
ilataU— Metropolitan  Streets  Act,  1867  (30  .fc  31 
Vict.  c.  134},  (.  23 — Muaicipal  Corporattont  Act, 
1B82,  s.  23. 

A  bye-law  made  by  the  London  County  Council  pro- 
kibHisg  unrfer  a  penalty  any  person  from  frequenting 
BuJ  vting  any  ttreet  or  other  public  place /or  tha  purpose 
of  bookmaking,  betting,  or  laagering,  it  a  reatonable  bye- 
imc,  and  one  that  can  properly  be  uiotfe  under  tection  23 
«/  the  Municipal  Corporatioru  Act,  1882,  /ur  the  good 
rvlt  and  government  of  tlit  diitrict ;  and  there  is  iio 
i'omiiiteney  or  repugnancy  between  Ike  bye^law  and  the 
dalalory  prmnainn  contaitied  in  lection  23  of  the  Mefro- 
fUilan  Street*  Act,  186T,  which  eayt  that  "  any  three 
«r  more  jtertiine  auejitbled  together  in  any  part  of  a  street 
vithin  -•      "  ■         .      -      ..  ,  .    ...         ■    ..  ■ 

\pnalty. 

Css4  stated  by  Mr.  Bros,  Metropolitan  police 
■oagiitrale  sttliog  at  the  Cletkenwrll  police  court. 


railing  a  qoestion  as  to  the  validity 
made  hy|  the  London  County  Oonnoil 
betting  in  any  pablio  street. 

A  oomplaiut  waa  made  by  the  respi 
who  was  un  inspector  of  the  Mein 
againnt  the  sppt-llaut  for  tbut  he  (th 
the  2ad  of  Deu--riiber,  1S98,  at  Palmer 
Hullo ftBj-i04d,  did  unlawfully  freqilC 
said  place  for  the  purpose  of  betting, 
bye-^ws  of  the  Zjocdon  Gonnty  Conn 

The  bye-law,  which  came  into  foro 
October,  189S,  was  as  follows:  -14 
frequent  and  ase  any  street  or  other 
hehulf  either  of  himself  or  of  any  othe 
purpose  ot  bookmaking  or  betting  c 
agreeing  to  bet  or  wager  with  any  pe 
or  receiving  or  settling  beta,"  under 
exceeding  £fi. 

The  bf  c-law  was  made  by  the  I 
Council  m  purauanoe  of  their  powei 
16  of  the  Local  Government  Act,  : 
Tiot.  0.  41],  which  gave  to  oc 
the  same  power  of  making 
relation  to  tupir  county  as  the 
boioagh  have,  under  section  23  of 
Corpoiations  Act,  1882  (45  &  46  Vii 
section  provided  that ;  "The  council  i 
to  time,  make  such  bye-laws  as  to  the 
the  good  rule  and  gOTernment  of  th 
for  prevention  and  snppression  of 
already  punishable  in  a  summary  man 
any  Act  In  foroe  throughout  the  bor 
thereby  appoint  such  fines,  not  txcfei] 
five  pounds,  as  they  deem  necessar 
vention  and  snppiesbion  of  offences  sgi 

At  the  hearing  the  following  faoti 
On  the  2nd  of  December,  1898,  tbe 
standing  at  about  1.4Sp.m.  on  the  foot 
place,  which  is  a  street  and  a  public  p] 
there  for  about  ten  minutes,  and  durin 
approached  snocessively  by  four  persoi 
to  nim  slips  ot  paper  and  money,  ai 
away.  They  approached  him  singly, 
never  more  than  one  person  with  him  i 
On  the  3rd  of  December  a  similar  o 
place. 

On  behalf  of  the  appellant  it  was  con 
bye-law  was  ultra  mfet  and  iovalid, 
that  the  bye-law  was  repngnant  to 
enactment  already  in  force  in  the 
namely,  eection  23  of  the  Metropolita 
1867,  relating  to  betting  in  the  sbe^ts. 

The  magistrate  found  as  a  fact  that 
was  frequenting  and  using  the  said  P 
the  purpose  ot  betting  and  receiving  bel 
described  on  the  2iia  and  3rd  of  Deoen 
he  found,  and  it  was  not  in  dispute,  t 
lant  was  thereby  gnil^  of  a  breach  o 
■Biuming  it  to  be  valid;  and  he  ' 
opinion  that  the  appellant's  contentii 
and  that  the  bye-law  was  a  valid  bye- 

The  question  for  the  opinion  of 
whether  the  bye-law  is  a  valid  1 
UetropoUs. 

Section  23  of  the  Metropolitan  Sti 
(30  &  31  Vict.  c.  134),  provides :  "  An; 
persons  assembled  together  in  any  p 
within  the  Metropolis  for  the  pnrpose 
be  deemed  to  be  obstructing  the  stret 
such  persons  shall  be  liable  to  a  penalt 
five  pounds ;  and  ...  a  oonstable 
take  into  onatody,  withont  warrant,  ai 
may  commit  snob  offence  in  view  of  sn 

Joeeph    Waiton,     Q.C.    (ff.    Awry 
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White  (Appellant)  v,  Morlsy  (Respoxdsnt). 


High  Goubt. 


the  appellant.-— The  bye-law  is  bad  upon  two 
grounaa — in  the  first  plaoe  as  being  imreasonaUe, 
and  in  the  second  place  as  being  repugnant  to 
the  statutory  enactment  in  section  23  of  the  Metro- 
politan Streets  Act,  1867.  Tbe  bye-law  is  bid  as 
being  mureasoaable.  In  Johnson  v.  Mayor ^  <f;c.,  of 
Croydon,  16  Q.  B.  D.  708,  34  W.  E.  Dig.  129, 
a  bye-law  prohibiting  the  sounding  or  playing 
upon  any  musical  instruoient  in  the  streets  on 
Sunday,  was  held  to  be  unreasonable  and  lUtra 
vires;  and  in  Strickland  v.  Hayes,  44  W.  B.  398, 
[1896]  1  Q.  B.  290,  a  bye-Uw  prohibiting  generally 
sieging  and  playing  in  the  street,  was  neld  to  hie 
bad.  These  two  cases  are  in  our  favour.  The  case 
against  us  is  BurneU  v.  Berry,  44  W.  B.  512,  [1896]  1 
Q.  B.  641,  where  a  bye-law  prohibiting  any  person 
from  frequenting  and  using  a  street  or  other  public 
place  for  the  purpose  of  bookmaking  or  betting,  was 
held  to  be  valid.  These  cases  have  all  been  considered 
in  Kruse  v.  Johnson,  46  W.  B.  630,  [1898]  2  Q.  B.  91, 
where  it  was  held  that  the  bye-law  in  question  was 
valid,  but  there  is  nothing  in  th%t  decision  which 
oon^fiicts  with  Strickland  v.  Hayes,  This  bye-laiv  is 
also  bad  upon  the  second  ground  that  it  is  inconsistent 
with  and  repugnant  to  section  23  of  the  Metropolitan 
Streets  Act,  1867.  The  verv  same  matter  which  is 
dealt  with  in  the  bye-law  is  dealt  with  in  that  statute. 
Section  23  deals  with  the  very  same  subject-matter 
—namely,  frequenting  the  streets  for  the  purpose  of 
betting,  and  says  that  three  or  more  persons  so  frequent- 
ing the  streets  shall  be  goilty  of  the  offence.  The  bye- 
law  alters  that  statutory  enactment  and  says  that 
one  person  so  frequenting  the  streets  shall  be  guilty  of 
the  offtince.  Where  the  Legislatare  has  dealt  with  a 
certain  subject-matter  in  a  certain  way — as  it  has 
done  here  with  street  betting — ^then  a  bye-law  which 
alters  that  and  deals  with  the  same  subject  matter  in 
a  different  way  is  repugnant  to  the  statute,  and  there- 
fore unreasonable  and  void:  Bentham  v.  HoyU,  26 
W.  B.  314,  3  Q.  B.  D.  289.  This  also  distinguishes 
the  present  case  from  Kruse  v.  Johnson, 

Dickens,  Q.C.  {Daldy  with  him),  for  the  respondent. 
— ^With  regard  to  the  first  point,  the  case  of  BumeU  v. 
Berry  is  conclusive,  With  regard  to  the  second  point, 
a  bye-law  is  not  necessarily  repufnant  to  or  inconsis- 
tent with  a  statute  because  it  forbids  that  which  the 
statute  does  not  forbid.  The  mere  fact  that  the  bye- 
law  forbids  that  which  the  Act  does  not  forbid  does 
not  make  the  bye-law  a  bad  bye-law,  bat  if  the  bye- 
law  forbids  something  which  the  Act  specifically  sJlows, 
then  it  would  be  bad.  Section  23  of  the  Metropolitan 
Streets  Act  was  aimed  chiefly  against  obstruction  in 
the  streets ;  there  was  then  no  question  of  good  rule 
and  government,  but  a  question  of  the  obstruction  of 
the  streets  only.  Tne  section  said  that  three  or  more 
persons  shall  not  assemble  together  in  the  streets  for 
the  purpose  of  betting ;  but  it  does  not  say  that  one 
person  may  freqaent  and  use  the  street  for  that 
purpose.  The  bye-law,  therefore,  forbids  a  thing 
which  is  not  dealt  with  by  the  statute  at  all, 
and  which  consequently  the  statute  does  not  speci- 
fically allow.  There  is  no  inconsistency,  therefore, 
between  the  provision  in  this  bye-law  and  the 
provisions  contained  in  section  23  of  the  Metro- 
politan Streets  Act,  1867.  There  is  therefore  nothing 
in  section  23  of  the  Act  to  make  this  a  bad  bye-law, 
and  apart  from  that,  the  bye-law  is  in  almost  the 
same  terms  as  the  bye-law  in  Burnett  v.  Berry,  which 
was  held  to  be  a  valid  bye-law,  and  one  that  could 
properly  be  made  for  the  good  rule  and  government 
of  die  place.  The  question  of  a  bye>law  being  bad 
as  being  repugnant  to  the  provisions  of  a  statute  is 
dealt  with  in  the  case  of  Edmonds  v.  The  Master,  dtc, 
of  the  Company  of  Watermen  and  Lightermen,  24  L.  J. 
M.  C.  124. 


Joseph  WdUon,  Q.C,  in  reply. 

Daldy  referred  to  the  case  of  Jones  v.  WalUrs,  62 
J.  P.  374,  46  W.  B.  Dig.  98. 

Darling,  J. — ^I  think  in  this  case  the  appasl  mut 
be  dismissed.  The  first  question  is  whether  tbe  bje- 
law  would  be  good  if  it  were  not  for  the  Metropolitn 
Streets  Act,  1867.  I  think,  putting  that  Act  oat  of 
the  question,  the  bye-law  would  be  a  good  by&-kv 
for  the  good  rule  and  government  of  this  district  It 
is  obviously  a  bye-1  iw  intended  to  prevent  the  use  of 
the  streets  for  something  for  which  they  are  not  in- 
tended. Tht'j  are  intended  for  use  as  hii^wa}i  for 
peoi>le  to  pass  and  repass  along  them ;  and  this  bje- 
law  is  aimed  against  persons  who  freqaent  and  nil 
the  streets  or  any  other  public  place  fur  the  pnrpasa 
of  bettiuff.  It  is  obvious  that  the  personi  who  fre- 
quent and  use  streets  and  public  places  for  makug 
bets  with  people  who  choose  to  come  and  bet  with 
thein,  prevent  the  natural  use  of  the  streets  aai 
public  places  as  places  of  free  passage ;  but  I  am  alio 
inclined  to  think  that  after  what  was  said  by  Lri 
Bussell,  0.  J.,  in  Kruse  v.  Johnson,  the  bye-lav  vooldbe 
good  on  quite  a  different  ground — namely,  that  it  woold 
be  good  as  preventing  that  being  done  in  the  itraeti 
which  the  Legislature  has  said  shall  uot  be  does  ia 

? laces  kept  for  the  purpose,  such  as  betting  hxmm. 
think  the  Chief  Justice  meant  to  s*y  thatitwjold 
ba  perfectly  right  in  a  local  authority  to  prevent  thsir 
streets  being  used  for  the  same  purpose  for  which  the 
Legislature  had  said  that  houses  should  not  be  mod— 
namely,  for  betting.  Therefore  I  think,  putting  the 
Metroplitan  Streets  Act  out  of  the  queetum,  th2t  As 
bye-law  is  a  good  one ;  and  I  think  so  for  this  fmthv 
reason,  that  smce  Kruse  y.  Johneon  the  court  will  not 
in  any  case  of  a  bye-law  made  by  a  local  authority— 
a  popularly-elected  body— look  so  strictly  to  mi 
whetiier  it  is  reasonable  or  unreasjnable  as  they  woold 
ba  disposed  to  do  in  the  case  of  a  bye-law  made  by 
railway  or  other  auch  companies.  I  think  th^  sim 
Kruse  v.  Johnson  we  must  take  it  that  the  view  d 
the  court  is  that  there  is  a  larger  discretioQ  eoi- 
fided  to  elected  bodies  than  was  given  to  doA 
and  railway  companies  and  bo  on,  and  that  ths 
courts  will  not  scrutinize  so  strictly  the  hyft- 
laws  of  public  bodies  as  they  would  tJie  bye-lavf 
made  by  trading  corporations. 

Now,  with  regard  to  the  Metropolitan  Streets  Asi, 
it  is  said  that  the  bye-law  is  repugnant  to  that  Act 
If  the  bye-law  and  the  Metropolitan  Streets  Ad 
prohibitea  the  same  thing  ana  provided  difEensft 
penalties,  or  if  they  prohibited  the  same  thiog.  oai 
with  a  condition  and  one  without  it,  and  the  bye-law 
removed  a  condition,  I  should  then  say  that  the  by-- 
law was  repu^piant  to  the  MetropoUtan  Streets  Ast 
The  law  on  this  point  is  laid  down  by  Cockborn,  (XJ.t 
in  Bentham  v.  Hoyle  thus :  *'  Where  the  L^gislatiA 
itself  has  taken  the  initiative  and  has  aaperseded  thi 
necessity  of  making  any  bye-law  by  a  stataton 
enactment  applicabk  to  the  very  case  in  reject  m 
which  the  company  have  taken  upon  themaalvss  tt 
make  a  bye-law,"  then  the  l^e-law  woold  hi 
repugnant  to  the  statute.  Applving  that  hece,  do  ttt 
Metropolitan  Streets  Act  and  we  bye-law  deal  «^ 
the  same  case  ?  I  do  not  think  they  do.  Undoubts^f 
they  both  deal  with  betting,  and  with  what  ii 
the  statute  is  said  to  be  an  obstmctioi^  aai 
what  in  tiie  bye-law  may  be  an  obstruction  jj 
the  streets;  but  I  do  not  think  they  both  dfll 
with  the  same  thing.  What  is  punished  in  the  one  li 
not  forbidden  in  the  other.  The  bye-law  doei  Ml 
prohibit  the  same  thing  as  the  statute  prohibits,  w 
the  statute  does  not  punish  the  same  thing  ai  te 
bye-law  panishes.  The  statute  prohibits  three  pf^ncat 
from  meeting  together  and  making  beta  and  pnaiikiP 
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thm,  bat  it  doee  not  mj  tbat  one  person  may  atand 
ibont  in  tiie  street  and  make  bets.  The  bys'lsw  says 
tint  ODS  person  shall  not  stand  about  the  street  and 
msks  bets,  but  the  statute  has  not  said  that  he  may. 
Fortbn,  the  bye-law  does  not  deal  with  a  person 
doing  that  only  once ;  the  bye-law  does  not  say  that 
il  my  person  makes  a  bet  in  the  street  with  any  other 
penon  he  shall  be  liable  for  it ;  but  it  says  tbat  if  any 
pMaon  Bhall  frequent  and  use  a  street  or  publio  place, 
for  the  purpose  of  betting,  then  it  shall  be  an  oSence 
•gainst  the  bye-law.  That  is  quite  a  different  thing 
to  nhst  the  statute  deals  with.  The  statute  punisbus 
three  persons  who  onoe  bet  in  the  street ;  it  does  not 
pomih  two  persons  who  onoe  bet  there,  noc  one  person 
vho  once  bete  there.  The  bye-law  does  not  wait  foi 
two  or  three  people  to  oome  together,  but  it  says  that 
if  sny  person  frequents  and  nses  the  street^that  is, 
doetitnore  than  once — for  the  purpose  of  betting,  be 
ihsll  be  guilty  of  an  offence  and  be  liable  to  a  penulty. 
There  is,  therefore,  no  inoonsiatenoy  between  iha  bye- 
Iswssd  tbe  provisions  of  the  statute,  and  the  bye-law  is 
not  rendered  invalid  by  any  suoh  inconsistency  or 
npngnsuoy.  The  bye-law  beioK  in  other  respects  a 
raitoDsblH  bye-law,  there  is  nothing  in  the  Act  of 
1867  to  reLder  it  unreasonable  or  repugnant  to  that 


CBAHifELL,  J. — I  am  of  the  sotne  opinion.    Apart 

From  tbe  Uetropolitan  Streets  Act,  1867,  the  case  of 
Barvrtiv.  Berry  is  expressly  in  point,  and  I  think  it 
II  biiiriiiigoii  us,  even  if  we  £d  not  agree  with  it ;  but 
jierniiisUy  1  do  agree  with  it.  I  think,  howev«r,  it 
minld  not  be  open  to  us  now  to  question  it.  In 
point  of  fact  it  has  already  been  followed  in  the  case 
lit  Jonii  Y,  WalUrt.  Conseqaently  that  must  be 
tikmto  be  settled,  and  it  asttlfs  that  this  bye-law  is 
vidtin  the  powers  under  which  it  purports  to  be 
Slide,  unless,  of  course,  the  Metropolitan  Sb«ets  Act 
•iiNU  tbe  question.  It  further preoludee  thequestion 
<A  its  reaionableneee ;  and  since  the  dEcision  of  that 
cue  [Burnett  v.  Berry)  the  case  of  Krme  v. 
Jahnton  has  been  decided,  and  that  case  hoe 
tliromi  a  good  deal  of  new  light  on  tbe  extent 
of  the  docmoe  about  the  reasonableness  of  bye- 
Uni,  and,  so  far  as  I  understand  that  decision, 
Iha  msm  point  of  it  is  this — that  where  a  thing  is  of 

•  duracier  that  it  can  be  a  nnisanoe  and  an 
snntTsnoe,  then  it  is  almost  always  for  tbe  local 
uUiority  which  has  the  power  to  make  the  bye-laws 
lo  ny  whether  it  shall  be  considered  to  be  a  nuisance 
end  an  annoyance  Id  their  particolar  locality.  The 
oourt  will  say  if  the  bye-Taw  is  unreasonable, 
if  Oiey  think  the  act  forbidden  conld  not  be  a 
BiQMDoe;  bot  if  they  think  that  it  oould  be  a 
nsilHioe,  they  will  not  as  a  rule  interfere  with  the 
daoretion  of  the  local  authority  as  to  whether  or  not 
it  ifaonld  be  forbidden  in  tbat  particular  locality. 
That  is  the  main  point  in  Krute  t.  Johnson,  and  it 
Mens  to  me,  if  anything  were  necessary  to  add  to 
Bantli  T.  Berry,  it  would  show  that  this  bye-law 
voold  not  be  interfered  with  by  the  oonrt  on  the 
ground  of  its  being  unreasonable. 

Tlien  it  remaina  to  consider  the  question  about  the 
Ketropolitan  Streets  Act,  1867.  I  take  it  tbat  that  must 
■rise  imder  the  doclrine  of  the  law  that  bje-lawa  muat 
benotonly  reasonable,  but  tbat  they  must  not  be  re- 
pognsjitlo  the  general  law.  Ttaepowertomake  bye-taws 
■  ■  power  to  make  local  laws  which  may  be  supple  - 
■sniary  to  tbe  general  law.  It  does  not  make  the 
t>js-Uw  bad  because  it  forbids  aomethiitg  which  does 
pot  happen  to  be  forbidden  by  the  general  law.  That 

*  nttleil  by  sererol  of  the  cases.  That  is  not  the 
BMinngof  repagnana^  )  but  the  local  law  may  not 
titer  the  general  law ;  it  may  not  take  away  •  quali- 
IcstioD  ur  condition  which  makte  an  act  wrong  under 


s:; 


the 
tbe  local  law  ^es 
which  is  not  forbidden 
brother  has  pointed  out  1 
tno  things,  and  I  have  n< 
Asanming  that  the  only  I 
the  Uetropolis  under  wh 
of  prohibiting  tbe  misuse 
that  these  two  things,  t 
politan  Streets  Act,  ore  i 
or  inconsistent.  The  M( 
the  occidental  assemblin 
for  the  purpose  of  doi 
beyond  the  ordinary  ui 
olutruction  of  the  bigbv 
This  bye-law  makes  a  i 
offence.  It  mokes  the  t 
lawful,  and  a  man  would 
the  purpose  of  betting  m 
oome  there  and  bet  with 

auenting  there  would  \ 
lere,  aud  if  the  only  thi 
of  the  streets,  it  would  re 
things  are  not  inoonsistt 
'  it  of  the  offence  in  the 
gist  of  the  offence  ui 
A.ai  is  tbe  three  people  get 
tioDolly  01  not,  and  the  i 
bye-law  is  tbe  frequenlin 
habitually-  They  ore  tn 
forbidden  by  one  law  ant 
seems  to  be  no  incona 
therefore,  the  only  heac 
ment  under  which  thi 
referenoeto  tbepreventin 
think  they  are  not  repu 
inclined  to  think  that 
Busiell  of  Eillowen,  C. 
Lord  Chief  Justice  mas 
misuse  of  the  highway,  a 
within  the  power  of  th< 
the  streets  within  tkeir 
was  already  forlndden  in 

Elaoea.  I  tliink  he  meani 
as  said  the  same  in  Jone 
right,  there  is  do  inooi 
me  on  either  ground  ii 
repugnancy.    If  the  firs 
should  want  furtlier  time 
I  feel  no  doubt  that  the  1 
Appeal  ditmitud. 
Solidtora  for  the  appel 
SoluntOT  for  the  reapon 


Prom  C.  A.  > 
(England),  / 
Powell  v.  Eeupto^ 

Qam  ing — Belt  ivg — Beterv, 
"  Vtiiig  a  pluce"  fur  i 
1853(16  A  17  Viel.  c.  1 
Tlie  keeping  an  enclou 

boohnakeri  und  others  reio 

(.(.)  Reported  by  C.  H. 
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place,  with  the  knowledge  and  without  the  inUfrferenot  of 
the  owners  of  t?^  nicecouree,  ia  not  contrary  to  the 
provisions  of  the  Betting  Houses  Act,  1863.  What  is 
prohibited  is  the  opening,  keeping,  or  using  of  a  place 
for  a  betting  business, 

Hawke  v.  Dunn,  46  W.  B,  369,  [1897]  1  Q.  B.  679, 
overruled. 

Decision  of  the  Court  of  Appeal,  46  W,  B.  8,  [1897] 
2  Q,  B.  242  (Lords  Hobbouse  and  Dayey  dissenting), 
affirmed. 

Tbis  was  an  appeal  from  an  order  of  tbe  full  Court 
of  Appeal  (reported  46  W.  B.  8.  [1897]  2  Q.  B.  242). 

Tbe  material  facts  are  as  follows:  At  Eempton 
Park  Baceoourse  tbere  is  a  piece  of  ground  (about 
one-quarter  of  an  acre)  known  as  tbe  Beserved 
Enclosure,  wbicb  is  enclosed  by  iron  rails.  Persons 
are  admitted  to  tbis  enclosure  on  race-days,  varying 
in  number  from  600  to  2,000,  amongst  whom  tbere 
are  always  professional  bookmakers  from  100  to  200  in 
number.  Tbese  bookmakers  are  admitted  to  tbis 
enclosure  as  members  of  tbe  general  public,  and  have 
no  rigbts,  interest,  or  control  in  or  over  tbe  eDcIosure, 
nor  have  they  any  special  rights  or  privileges  therein. 
Tbe  bookmakers  do  not  confine  tiiemselves  to  any 
fixed  spot  in  tbe  enclosure,  nor  do  they  use  any  desk, 
stool,  umbrella,  or  tent,  though  any  particalar  book- 
maker is  usually  to  be  foimd  in  or  near  tbe  same  spot 
of  tbe  enclosure.  In  this  enclosure  tbese  bookmakers 
carry  on  business  in  comp«>tition  with  each  other, 
bettiog  with  those  of  the  public  who  are  within  the 
enclosure  and  who  may  be  desirous  of  betting  with 
them,  whether  upon  credit  or  by  way  of  ready- money 
betting. 

Thft  appellant  broucrht  tbis  ac^ion  as  a  shareholder 
against  thp  Kempton  Park  Bacecoarse  Co.,  asking  for 
an  injunction  to  restrain  them  from  permitting  the 
enclosure  to  be  illegally  used  within  the  meaning  of 
tbe  Betting  Houses  Act,  1863. 

It  was  admitted  that  for  a  long  time  before  the 
passing  of  the  Betting  Act  of  1863  betting  trans- 
actions of  tbe  same  character  had  been  carried  on  in 
enclosures  at  racecourses,  audalso  that  tbe  respondents 
knew  and  permitted  the  une  which  was  made  of  tbe 
enclosure. 

Lord  Bussell  of  Killowen,  C.J.,  before  whom  the 
case  was  tried,  held  that  the  case  was  not  distinguish- 
able from  Hawke  v.  Dunn,  46  W.  B.  369,  [1897]  1 
Q.  n.  679,  and  granted  an  injunction,  but  the  Court 
of  Appeal  (Bigby,  L.J.,  dissenting)  held  that  the 
enclosure  was  not  a  '*  place  used  "  by  the  bookmakers 
for  the  purpose  of  betting  with  persons  resorting 
thereto,  and  that  the  company  did  not  perooit  the 
same  to  be  so  used  within  the  meaning  of  section  3  of 
the  Act. 

Tbe  plaintiff  appealed  from  tbis  decision. 

Asquith,  Q.C.,  and  Cautley,  for  the  appellant. 

Joseph  Walt(m,  Q.C.,  and  atutfieU  {C.  W.  Mathews 
with  tnem)  for  respondents. 

Earl  of  Halsbuby,  L.C. — The  statement  of  claim 
in  this  case  sets  fort^  that  the  plaintiff  is  a  share- 
holder in  a  comx>any  incorporated  to  carry  on  the 
business  of  a  racecourse  company,  and  it  asks  that 
an  injunction  may  issue  to  restrain  the  use  of  a  part 
of  tbe  company's  premises  for  what  is  alleged  to  be  an 
illegal  purpose. 

If  the  purpose  for  which  the  part  of  the  premises 
in  question  is  to  be  used  is  illegal,  tbe  injunction 
ought  to  be  granted ;  if  not,  the  action  ought  to  be 
diffinissed* 

Before  dealing  with  the  substance  of  the  question 
which  comes  up  on  appeal  from  the  Court  of  Appeal 
to  your  lordships,  I  think  it  right  to  say  that  in  my 
▼iew  it  is  absolutely  immaterial   what  motive  baa 


induced  tbe  plaintiff  to  bring  this  action.  Oooe  it  is 
brought,  the  court  before  whom  it  comes  moat  decide 
according  to  law,  and  the  constructiou  of  the  Act  o! 
Parliament  is  a  pure  question  of  law,  and  must  bd 
decided  according  to  its  legal  construction,  whatever 
may  be  the  motives  aud  wishes  of  the  respective 
litigants.  The  form  in  which  the  question  arises  and 
l^e  facts  proved  or  admitted  may  affect  tbe  detenoiaa- 
tion  of  the  particular  case  and  its  consequent  aothority 
as  governing  other  transactions,  but  tbe  oonstraetioa 
of  the  Act  of  Parliament  must  br  the  same  upoa. 
whatever  facts  the  questiou  of  its  construction  ariaa. 

It  has,  indeed,  beien  argued  that  the  history  of  the 
legislation  and  of  the  facts  which  gave  rise  to  tbe 
enactment  may,  in  view  of  the  preamble,  affect  tbe 
construction  of  the  Act  itself ;  but  though  I  do  not 
deny  that  such  topics  may  usefully  be  employed  to 
interpret  the  meamng  of  a  statute,  they  do  not,  in  oiy 
view,  afford  oondusive  argument  here.  Two  pro- 
positions are  quite  dear — one  that  a  preamble  may 
afford  useful  light  as  to  what  a  statute  intends  to 
reach,  and  another  that,  if  an  enactment  is  itself  dear 
and  unambiguous,  no  preamble  can  qualify  or  cot 
down  the  enactment ;  and  in  this  case  it  appean  to 
me  that  the  question  must  be  decided  upon  the  words 
of  the  statute,  and  upon  the  facts  which  are  not  sad 
never  have  been  contested.  Indeed,  apart  from  the 
historical  questions  which,  for  the  reasons  I  havd 
given,  I  dismiss  from  my  oonsideraUon  for  the  present, 
it  would  be  idle  indeed  for  anyone  to  contest  what  I 
suppose  is  true  of  every  race-meeting  in  the  ooimtiy, 
and  not  only  applicable  to  this  particular  case. 

In  saying  this,  however,  I  think  it  is  ri|^t  to  add 
that  I  do  nut  see  the  least  foundation  for  the  soggei- 
tion  that  any  fact  or  argument  has  been  kept  back  or 
misrepresented.  The  argument  has  oertiunly  htm 
conducted  with  great  ability  and  eamestDess,  ai 
indeed  was  to  be  expected,  considering  who  were  tbi 
learned  counsel  who  argued  it. 

Now,  the  words  wbicb  it  appears  to  me  your  laid- 
ships  have  to  construe  are  these:  (1)  no  hoase^ 
office,  room,  or  other  place;  (2)  shall  be  apauedf 
kept,  or  used;  (3)  for  the  purpose  of  the  owns; 
occupier,  or  keeper  thereof,  or  any  poson  using  the 
same,  or  any  person  procured  or  employed  by  or 
acting  for  or  ou  behalf  of  such  owner,  ooci^Mr,  or 
keeper,  or  person  using  the  same;  or  of  (4)  aoy  person 
havmg  the  care  or  management,  or  in  any  manner 
conducting  tbe  business  thereof;  (5)  betting  witk 
persons  resorting  thereto. 

I  will  discuss  preseutiy  tbe  rest  of  the  section,  aai 
in  diacussing  this  part  of  it  I  will  postpone  for  the 
moment  all  the  words  except  "  owner"  or  "oceupMr" 
in  order  to  make  clear  what,  in  my  view,  is  the  mh* 
stantial  sense  of  the  enactment.  I  will,  of  oonn% 
deal  with  the  other  words  in  detail,  and  partiealadf 
with  the  words  '^  person  using  the  same  '* ;  bat  let  m 
first  see  what  is  the  substance  of  the  enactment  ft 
prohibits  opening  a  house,  &c.,  for  the  purpose  of  te ' 
owner  or  occupier  betting  with  persons  rnKKting  ti 
the  house  so  opened.  It  does  not  prohibit  bettia^ 
It  does  not  affect  to  deal  with  the  betting  of  peopit 
unconnected  with  the  bouse,  betting  inter  ae ;  aai  ilii 
obvious  that  unless  some  of  the  words  which  I  hast 
omitted  can  be  held  to  enlarge  the  nature  of  Aft 
offence  created  by  the  words  I  have  quoted,  none  si 
the  facts  proved  shew  the  owner  or  occupier  of  tte 
place  in  question  to  be  betting  or  ready  to  bet  «ilk 
the  persons  resorting  thereto.  The  owner  or  oocapisr 
has  no  interest  in  any  bet,  and  is  in  no  way  oo^ 
cemed  with  any  bet,  and  whatever  may  be  ih»  nafert 
of  the  place,  which  to  my  mind  is  another  qna  ' 
the  transactions  described  in  the  case  are  in  no 
bets  with  the  owner  or  occuiii«*r  of  the  place  in  qi 
tion.    They  are  bets  inter  <e  by  a  great  many  peopb 
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wbo  resort  to  the  place,  bat  have,  as  I  have  said,  no 
relation  at  all  to  toe  owner  or  oocnpier  thereof. 

This  appears  ta  me  so  plain  that  I  think,  bat  for 
the  words  "  or  person  osing  the  same,"  no  question 
wonld  ever  have  arisen,  and  it  is  material  to  see  what 
these  words  import.  It  will  be  observed  that  these 
words  oooor  as  an  alternative  to  the  owner  of  the 
place — I  supply  the  words  "  of  the  place  "  by  neces- 
sary construction — the  *'  occupier  "  of  the  place,  the 
*'  keeper  of  the  place,  or  any  person  using  the  place  " : 
these  are  all  put  in  one  category.  Then  comes 
another  enumeration  of  persons  employed,  and  again 
language  is  exhausted  to  fix  responsibility  upon  care- 
takers, managers,  or  other  persons  in  any  manner 
conducting  the  business  thereof. 

I  think  it  is  clear  that  what  the  statute  is  dealing 
with  here  is  the  case  of  persons  who  are  in  control  ana 
occupation  of  the  place  which  is  assumed  to  be  the 
bettmg  establishment.  The  conductiDg  of  the  busi- 
ness, whether  as  master  or  servant,  in  the  thing  made 
unlawful,  and  the  business  is  that  of  a  betting  house 
or  place  to  which  people  can  resort  for  the  purpose  of 
betting,  not  with  each  other,  but  with  the  bettiog 
establishment. 

It  is  the  employment  of  the  words  "  using  the 
»ame  "  which  to  my  mind  has  led  to  the  difference  of 
opinion.  Those  words,  unless  explained  by  the  con- 
text, are  necessarily  ambiguous.  In  one  sense  every 
person  who  enters  the  endosure  uses  it ;  but  he  does 
not  use  it  in  the  character  of  owner,  keeper,  manager, 
or  conductor  of  the  business  thereof.  The  betting 
man  in  his  use  of  the  place  differs  in  this  respect  in 
uo  way  from  any  other  member  of  the  public  who 
enters  it,  and  who  neither  does  nor  intends  to  bet.  It 
ia  the  personality  of  the  betting  man  and  not  his 
being  in  any  particular  place  which  affords  the 
opportunity  of  betting,  and  a  man  who  walked  along 
a  public  road  shoutmg  the  odds  in  the  way  here 
described  would  be  doing  exactly  the  same  thing. 

It  is  nothing  to  the  purpose  ihat  there  are  a  great 
many  of  them  who  may  be  found  in  this  enclosure ; 
there  is  no  business  being  conducted  by  a  keeper, 
owner,  &c.,  in  the  enclosure.  Bach  bettine  man  is 
liitnaftif  conducting  his  own  business  of  a  bettmg  man, 
and,  as  I  have  said,  his  betting  is  in  no  way  connected 
with  the  place,  except  that  he,  as  well  as  other  people 
not  betting  men,  are  there. 

It  is  here  that  I  am  unable  to  follow  the  reasoning 
of  my  noble  and  learned  friends  Lord  Hobhouse  and 
Ix>rd  Davey.  They  both,  if  they  wiU  forgive  me  for 
saying  so,  employ  the  word  ''use"  in  a  double  sense. 
My  noble  friend  Lord  Hobhouse  admits  the  word 
**  use  "  is  ambiguous,  and  limits  it  by  such  words  as 
**  deliberate,  oeeigned,  and  repeated";  but  to  my 
mind  these  words  miss  the  point.  It  is  not  the 
repeated  and  designed,  as  distinguished  from  the 
cftBual  or  infrequent,  use  which  the  employment  of 
that  word  imports  here,  but  the  character  of  the  use 
as  a  use  by  some  person  having  the  dominion  and 
control  over  the  place,  and  conducting  the  business  of 
a  betting  establishment  with  the  persons  resorting 
thereto. 

My  noble  and  learned  friend  Lord  Davey  gives  as 
the  prohibited  purpose,  "  using,"  without  any  such 
qnalifioation  as  I  have  been  endeavouring  to  explain 
— using  a  house  for  the  purpose  of  betting  with 
persons  who  resort  thereto.  It  is  upon  this  point 
that  I  think  the  whole  question  turns,  and  I  think 
here  there  is  no  sach  betting  establishment  at  all  as  is 
aimed  at  by  the  Legislature,  and  no  keeper,  owner, 
Ac,  who  bets  with  anyone.  As  I  have  said,  I  can 
understand  no  one  of  these  bettors  to  be  different 
from  any  other  class  of  bettors.  They  do  not  in  any 
sense  own  or  keep  the  enclosure  differently  from  the 
persons  resorting  thereto.      In   truth  they  are  all 


persons  resorting  to  this  place,  and  the  other  class 
aimed  at  by  the  statute  do  not  exist  at  all  in  these 
transactions.  The  man  who  takes  the  admission  fee 
neither  knows  nor  cares  whether  the  man  who  pays 
for  his  admission  bets  or  no. 

I  am  not  certain  that  I  appreciate  the  distinction 
which  I  observe  is  sought  to  be  drawn  between  what 
are  called  professional  betting  men  and  other  men 
who  bet.  In  respect  of  games  which  people  play  for 
amusement  or  pay,  the  distinction  is  intelligible 
enough ;  but  all  people  who  bet  for  money  mean  to 
win  money,  and  whether  it  is  for  the  sake  of  a  living 
or  for  the  mke  of  adding  to  money  which  the  bettor 
already  possesses  seems  to  me  an  altogether  illusory 
distinction. 

The  second  part  of  the  section  is  in  strict  accord- 
ance with  what  I  have  suggested  as  the  meaning  of 
the  statute.  It  assumes  a  place  or  establishment  for 
receiving  money  or  some  valuable  thing  being 
received  by  or  on  behalf  of  an  owner,  occupier, 
keeper,  or  person ;  here  the  statute  uses  the  words 
**  as  aforesaid,"  "  that  is  person  using  the  same,"  for 
the  consideration  for  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing  on  any 
event  or  contingency  of  or  relating  to  any  horse-race 
or  other  race,  fight,  game,  sport,  or  exercise.  Then 
every  house,  office,  room,  or  other  place  opened,  kept, 
or  used  for  the  purposes  aforesaid,  or  any  of  them,  is 
hereby  declared  to  be  a  common  nuisance,  and 
contrary  to  law. 

It  seems  to  me  clear  that  the  thing  against  which  the 
enactment  is  levelled  is  any  place  used  in  the  sense  I 
have  explained.  There  must  be  a  business  conducted, 
and  theremustbe  an  owner,  occupier,  manager,  keeper, 
or  some  other  person  who,  if  these  designations  do  not 
apply,  must  nevertheless  be  some  other  person  who  is 
analogous  to  and  is  of  the  same  genus  as  the  owner, 
keeper,  or  occupier,  who  bets  or  is  willing  to  bet  with 
the  persons  who  resort  to  his  house,  room,  or  other 
place.  In  this  view  it  is  not  an  offence  under  this 
Act  of  Parliament  to  allow  persons  to  assemble  for 
the  purpose  of  betting  with  each  other ;  there  is,  upon 
this  hypothesis,  no  business  being  conducted  at  all. 
The  different  betting  people,  or  each  individual  bettor, 
is  conducting  his  own  ousiness,  and  doing  it  in  a 
house  used  indeed,  but  only  used,  just  as  he  might  do 
it  on  the  racecourse  or  on  the  high  road.  There  is  no 
betting  establishment  at  all,  and  there  is  no  keeper 
of  one. 

I  do  not  think,  therefore,  that  the  important 
question  is,  What  is  a  <' place"?  I  think  m  this 
respect  with  Bigby,  L.J.,  that  any  place  which  is 
suffidentiy  definite,  and  in  which  a  bemng  establish- 
ment  might  be  conducted,  would  satisfy  the  words  of 
the  statute.  But  I  think  not  only  that  this  is  the 
construction  of  the  words  to  which,  of  course,  we  must 
apply  the  meaning  which  the  Lesislature  has  ia- 
tended,  if  we  can  find  it  out,  but  I  think  it  is  reason- 
able and  in  accordance  with  good  sense  that  the  words 
should  be  so  construed  and  so  limited.  Every  game, 
sport,  or  exercise  is  included  in  the  section,  and  I 
suppose  there  is  hardly  any  uncertain  event  which 
is  of  great  public  int^^t  on  which  bets  are  not 
frequentiy  made. 

Take  a  boat-race.  Everyone  who  has  a  field,  or 
garden,  or  houde,  or  room  and  lets  it  for  the  day  of 
the  race  may  be  perfectly  certain  that  some  of  the 
people  who  go  there,  if  they  go  in  any  considerable 
numbers,  will  bet,  not  indeed  with  the  owner  or 
occupier,  &c.,  but  with  some  one  or  more  of  the 
people  who  are  there.  Is  each  of  such  places  a 
common  gaming  house,  and  subject  to  the  provisions 
of  the  law  recited  in  section  2,  and  a  common  nuisance 
under  section  IF    It  seems  to  me  that  such  a  con- 
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BtruotioQ  would  subjeot  a  great  many  perfeotly 
innooent  people  to  great  moonyenienoe  and  danger 
when  they  neither  had  nor  intended  to  have  any 
connection  with  betting  houses  or  anything  analogous 
to  betting  houses. 

I  have  used  the  phrase  ''innocent  people,"  by 
which  I  mean  people  who  neither  bet  nor  wish  to  bet; 
but  it  is  obvious  that  the  Legislature  has  not  pro- 
hibited betting  at  all,  but  prohibited  keeping  a  house 
for  bettiD^.  I  do  not  again  go  tiirough  the  list  of 
words  which  follow  "  house/'  because  I  have  already 
sufi&oiently  explained  the  construction  I  place  upon 
them  aU. 

It  is  not  very  obscure  why  the  Legislature  has  used 
so  many  words  to  express  its  meaning,  and  I  have 
divided  the  words  into  five  paragraphs  to  show  what 
has  been  the  cause  of  this  multitude  of  alternatives. 
Suppose  the  thing  intended  to  be  prohibited  is  what 
in  my  construction  of  the  section  it  is,  and  suppose 
the^  Legislature  had  not  provided  for  all  the  alter- 
natives, and  the  section  had  run  thus,  "No  house 
shall  be  kept  for  the  purpose  of  the  owner  betting 
with  persons  resorting  thereto  "  :  the  Legislature  of 
course  had  to  provide  for  the  place  not  fulfilling  the 
legal  meaning  of  a  house;  so  follow  the  words, 
"  office,  room,  or  other  place."  It  had  to  provide  for 
any  evasion  of  the  word  "  kept " ;  so  we  have  the 
words  "  opened,  kept,  or  used." 

Then,  in  like  manner,  the  person  betting  is  to  be 
got  at,  whatever  form  he  assumes,  betting  on  behalf 
of  the  betting  establishment ;  so  we  then  get  "  owner," 
"  occupier,"  "  keeper,"  "  person  using."  Then  another 
evasion  occuired  to  the  mind  of  the  draftsman,  and 
he  proceeds  to  deal  with  any  person  employed  by  or 
acting  on  behalf  of  the  classes  previously  described, 
or  any  person  havinff  the  care  or  management  of,  or 
in  any  manner  conducting,  the  business  thereof ;  so 
that  all  through  there  must  be  a  business  conducted, 
and  a  place  so  connected  with  that  business  that  the 
person  owning  it  is  betting  with  the  persons  resorting 
thereto. 

I  do  not  think  it  is  important  to  go  through  all  the 
cases  which  have  been  brought  before  the  courts  upon 
this  subject,  partly  because  so  many  of  them  have 
been  decided  on  tiie  special  facts,  which  have  not 
rendered  it  necessary  to  decide  the  exact  question 
now  before  your  lordships,  and  partly  beHcause  I 
think  A.  L.  Smith,  L.J.,  has  succeeded,  in  his 
luminous  judgment,  in  showing  that  no  less  than 
eight  very  learned  judges  have  construed  the  statute 
in  the  way  that  it  appears  to  me  it  should  be  con- 
strued, and  the  case  now  comes  before  your  lordships 
in  a  form  that  undoubtedly  demands  the  dedrion  in 
favour  of  one  view  or  the  other ;  but  as  the  case  of 
JSawke  v.  Dunn  is  said  to  have  given  rise  to  this  litiga- 
tion, I  wish  to  examine  the  grounds  of  that  decision. 

I  am  unable  to  accept  the  reasoning  in  that  case 
{Hawke  v.  Dunn),  nor  do  I  think  it  is  consistent  with 
the  previous  authorities  or  with  itself. 

In  the  first  place,  I  find  that  reliance  is  placed 
upon  the  fact  that  the  bookmakers  who  bet  are  pro- 
fessional bookmakers. 

I  know  of  no  canon  of  construction  which  can 
introduce  such  words  into  an  Axst  of  Parliament,  and 
certainly  there  are  no  such  words  here.  I  cannot 
doubt  that  if  the  prohibited  thing  is  done,  whatever 
that  prohibited  thing  is,  by  a  person  who  does  it  for 
the  first  time  in  his  life,  he  is  just  as  amenable  to  the 
law  as  though  he  had  been  for  many  years  in  the 
practice  of  it.  Let  a  man  open  a  house  for  such 
a  purpose,  and  though  he  never  in  fact  made  a  bet 
or  received  a  deposit,  though  the  proof  might  be 
difficult,  yet  the  offence,  if  proved,  would  be  con- 
summated. 

At  the  end  of  the  judgment  (in  Hawke  v.  Dunn)  I 


find  these  words :  "  The  law  does  not  forbid  betiiBg 
itself,  nor  is  the  business  or  avocation  of  a  bookmaker 
necessarily  illegal,  but  what  the  LegiaLaturs  baa  for- 
bidden, and  what  it  has  pronounced  to  be  illegal,  iitke 
use,  by  those  who  make  a  trade  and  business  d  battiBg, 
of  any  place  for  the  purpose  of  betting  with  peooH 
resorting  thereto."  I  will  not  again  refer  to  fta 
fallacious  employment  of  the  word  *'  use";  uliatlaft 
present  insist  upon  is  the  selecting  of  sadipeBost 
mdicated  by  the  words  as  if  the  Act  of  PazfiaauBk 
had  made  any  difference  between  different  daaaeiof 
persons,  and  as  if  professional  bettors  wen  in  asf 
different  position  from  any  other  memben  d  fti 
public. 

In  another  part  of  the  judfl;ment  I  find  the  leaned 
judge  saying  :  **  In  my  opimon  to  limit  the  wuaai 
of  the  words  '  other  place '  to  some  other  plaae 
^'usdem  generis  with  a  house  or  office,  would  have  fte 
e^ect  of  defeating,  not  of  forwarding,  the  object  of 
the  Legislature,  and  I  cannot  imagme  that,  viA 
the  desire  to  suppress  that  Hud  of  betting  meotioiiai 
in  the  preamble,  it  was  in  contemplation  to  afiad  it 
a  kind  of  sanctuary  in  a  betting  ring  or  in  soy  otkff 
place  not  ejuadem  generis  with  a  house  or  offioa"  Tit 
mischief  recited  in  the  preamble  is  the  oponog  flf 
places  cklled  betting  houses  or  offices,  and  fta 
receiving  money  in  advance  by  the  ownan  9 
occupiers  of  such  houses  or  offices,  or  br  ote 
persons  acting  on  their  behalf. '  The  leazned  jad^ 
makes  his  meaning  dear  when  he  begins  by  Bt7it| 
that  "  one  of  the  practices  deemed  to  be  objeetionatf 
and  injurious  was  that  of  what  is  known  as  rmif' 
money  bettings  viz.,  that  the  person  malmg  ^J^ 
deposited  with  the  bookmaker  the  money  «hi^ 
he  was  disposed  to  adventure."  This  ie  agM 
inserting  by  construction  words  which  are  not  tiiatr 
the  words  of  the  statute  are  "  owners  or  oocapien  ff 
such  houses  or  offices." 

I  certainly  should  have  thought  that  if  thii  cM 
were  to  be  argued  upon  the  preamble  alone  there  *M 
not  much  room  for  doubt;  with  the  actual  >d*<^ 
words,  however,  I  have  myself  endeavoured  to  dai^ 

The  commentary  on  DoggeU  v.  Catterm,  (IMI 
13  W.  E.  160,  17  C.  B.  N.  8.  669.  in  Ex.  Ch.  W 
W.  E.  390,  19  0.  B.  N.  S.  765.  seems  to  snggeat  M 
a  different  thing  is  aimed  at  by  section  4  than  M 
which  is  included  in  section  2.  I  entirely  agiee  via 
what  Blackburn,  J.,  said  on  that  caae,  bat  hia  qi^ 
tion  is,  I  think,  applicable  to  the  caae  now  nadcri^ 
cusaion.  I  cannot  suppose  that  the  very  same 
was  not  intended  to  be  aimed  at  by  all  the 
and  the  reasoning  of  the  learned  judge 
assume  that  a  dmerent  class  of  transactaoai 
aimed  at,  so  that  the  deoiaion  of  DoggeU  v. 
might  be  reconciled  with  the  view  that  he 
entertains,  upon  the  ground  that  the  q^ 
did  not  arise  upon  section  .1  but  ispoa 
I  am  unable  to  concur  with  any  soch  viev. 
offence,  whatever  it  is,  is  created  by  aedi 
and  2.  The  other  seotiona  in  the  Act  apply 
corollaries  from  the  commission  of  the  offeoee, 
think  it  would  be  impossible  to  reooncile  po99^^ 
Cattems  with  tiie  view  of  the  learned  ja&^ 
supposing  that  section  4  is  not  andllaiy  to  aad  lo 
but  a  new  remedy  in  respect  of  the  same  da* 
transactions  which  are  made  the  subject  of  ^ 
enactments  by  sections  1  and  2. 

The  analogy  which  the   learned  judge 
between  the  statutes  42  Geo.  3,  c  119,  4  Geo.  4,  c 
s.  60,  and  the  statute  now  under  conatructioD,t«,l 
erroneous,  and  a  careful  consideration  of  those  ifi^^ 
would  lead  to  an  opposite  conduaion.    The  woidi 
the  Act  Geo.  3,  o.  119,  so  far  as  they  an  n^^*^ 
the   matter  in  hand,  prohibited   any  P«p^  j^ 
keeping  any  '*offioe  or  place"  for  lotterica,aad 
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Act  which  the  learned  judge  does  not  seem  to  have 
Dotioed — namely,  59  G^.  3,  c.  65,  actually  recites  that 
doubts  had  arisen  in  respect  of  the  use  of  these  words. 
The  section  in  that  Act  is  as  follows :  ''  And  whereas 
doubts  have  arisen  whether,  under  and  by  former 
Acts  passed  from  time  to  time  for  granting  to  His 
Majesty  a  sum  of  money  to  be  raised  by  lotteries,  and 
the  Acts  commonly  called  *  little  Qoe  Acts  '  of  the 
twenty-seventh  year  of  his  present  Majesty,  intituled 
*  An  Act  to  render  more  effectual  the  laws  now  in  being 
for  suppressing  uolawfid  lotteries,'  and  of  the  forty- 
second  year  of  His  present  Majesty,  intituled  '  An  Act 
to  suppress  certain  games  and  lotteries  not  authorized 
by  law,*  the  word  '  place '  mentioned  in  the  said  Acts 
respectively  was  meant  to  describe  any  place  used 
for  the  purpose  of  drawing  the  illegal  lottery  called 
'  Little  Qoe '  or  for  the  purpose  of  insurance  in  the 
lottery  of  *  little  Qoe  *  or  in  anywise  relating  thereto, 
be  the  same  an  enclosed  building  or  not ;  it  is  therefore 
hereby  declared  and  enacted,  that  the  word  *  place,' 
when  and  where  the  same  is  mentioned  and  usei  in 
this  and  the  said  several  above-recited  Acts  relating 
to  the  drawing  of  the  said  illegal  lottery  called 
'  little  Qoe,'  or  the  assembling  of  persons  for  any  of 
tne  illegal  purposes  mentioned  therein,  or  for  the 
purpose  of  '  Little  Qoe '  or  lottery  insurance,  shal  1 
be  taken  to  extend  to  and  mean  any  place  in  or  out  of 
an  enclosed  building  or  premises,  whether  upon  land 
or  water,  where  such  illegal  practices,  or  anything 
relating  thereto,  shall  be  carried  on  or  attempted  to 
be  earned  on." 

So  that,  notwithstanding  the  width  of  the  words, 
the  Legislature  found  it  necessary  to  explain,  enact, 
and  declare  the  meaning  of  the  word  "  plaoe."  These 
form  part  of  a  collection  of  statutes  establishing  a 
monopoly  by  the  Qovernment  for  raising  money  by 
lotteries,  and  prohibiting  evtry  kind  of  lottery  and 
every  *'  place  "  for  establishing  anv  kind  of  lottery  in 
words  wnich  are  intended  to  be  exnaustive.  To  apply 
such  an  analogy  to  such  an  Act  as  your  lordships  are 
now  considering,  wherein  it  is  admitted  that  neither 
betting  nor  professional  betting  —  if  there  be  a 
difference — is  prohibited  at  all,  seems  to  me  to  be 
erroneous. 

If  I  have  passed  over  the  arguments  relied  upon  by 
some  of  your  lordships  in  respect  of  the  history  of 
the  legislation  and  the  argument  derived  from  the 
mischief  which  ttie  preamble  expressly  recites  to  be 
the  mischief  against  which  the  Aot  is  directed,  it  is 
not  that  I  differ  from  or  undervalue  the  cogency  of 
those  arguments.  I  only  desire  to  emphasise  the 
proposition  that  I  should  come  to  the  same  conclu- 
sion as  that  to  which  I  have  arrived  upon  the 
language  of  the  statute  itself  if  those  arguments 
were  not  available  to  aid  its  construction. 

For  these  reasons  I  think  the  appeal  should  be 
dismissed  with  costs,  and  I  move  your  lordships 
accordingly. 

I  ought  to  add  that  my  much  lamented  and  dis- 
tinguished frieod  Lord  Herschell,  who  saw  my 
judgment,  concurred  in  the  views  which  I  have 
expressed.  And  I  have  a  letter  from  my  noble  and 
learned  friend  the  Lord  Chancellor  of  Ireland  saying 
that  he  also  agrees  with  the  judgment  I  have  pro- 
posed to  your  lordships. 

Lord  Watson. — I  am  of  the  same  opinion,  and  for 
snbstautially  the  same  reasons  which  have  already 
been  expressed  by  my  noble  and  learned  friend  the 
Lord  Chancellor. 

Lord  HoBHOUSE. — In  statine  to  the  House  the 
conclusions  to  which  I  have  been  drawn  in  this 
difficult  case,  I  will  endeavour  as  far  as  possible  to 
av«ad  lepetitiun  of  matters  which  have  been  frequently 
stated,  though  some  repetition  is  necessary  to  make 


my  remarks  intelligible.  I  think  that,  often  as  dis- 
putes have  arisen  under  the  Betting  Aot  of  1853, 
none  has  arisen  exactly  in  the  present  form.  In 
other  cases  there  has  either  been  a  criminal  oharse  or 
an  action  to  recover  money  as  the  foundation  of  tnem. 
In  the  present  case,  a  member  of  the  company  which 
owns  the  racecourse  seeks  to  prevent  the  company 
from  using  its  property  in  a  way  which  in  his  view  is 
forbidden  by  statute.  Those  sections,  therefore,  which 
are  specially  aimed  at  occupiers,  managers,  or  persons 
filling  other  special  characters,  are  not  now  directly 
called  into  action.  They  must  be  carefully  con- 
sidered as  throwing  light  on  the  principal  section 
which  contains  the  prohibition  to  which  they  all 
refer  and  on  which  they  all  rest.  But  the  part  of  the 
Aot  relied  on  for  the  injunction  is  the  first  and 
principal  section,  which  declares  in  impersonal  terms 
that  no  place  shall  be  used  for  the  purpose  therein 
described. 

The  section  is  somewhat  involved,  and  I  am 
disposed  to  think  that  its  involutions  have  caused 
some  inaccuracy  of  language,  or  even  of  thought,  in 
some  passages  of  the  many  judgments  cited  to  U9.  I 
will  first  pick  out  and  arrange  the  material  words 
applicable  to  the  present  discussion.  After  the  pre- 
amble, section  1  enacts :  "  (a)  No  house,  office,  room, 
or  other  place  {h)  shall  be  opened,  kept,  or  used  (c) 
for  the  purpose  of  the  owner  ...  {d)  or  any 
person  using  the  same  .  .  .  (e)  betting  with 
persons  resort infi^  thereto."  Taking  the  words  of 
widest  meaning,  1  read  this  as  a  dedaration  that  no 
place  shall  be  used  for  the  purpose  of  the  owner  or  (oQ 
any  person  using  the  same  ^for)  betting  with  persons 
resorting  thereto.  There  is  no  question  here  about 
the  owner  using  the  place  for  betting  with  anybody. 
I  have  only  inserted  him  into  my  skeleton  sentence 
for  the  purpose  of  showing  how  I  read  into  it  the  pre- 
positions *'  of  "  and  **  for  "  in  heads  (c),  {d),  and  (e) 
— a  reading  which  makes  the  grammar  rather  clearer, 
and,  I  think,  will  hardly  be  (usputed.  If,  then,  the 
company's  reserved  enclosure  is  a  placed  used  for  the 
purpose  of  any  person  using  it  for  betting  with 
persons  who  resort  to  it,  it  is  the  thing  prohibited ; 
it  is  declared  to  be  a  common  nuisance  and  contrary 
to  law. 

The  precise  nature  and  use  of  this  enclosure  is  to  be 
leamedfromthe  comnany*sdefenceand  from  particulars 
of  description  put  in  oy  them.  I  will  state  what  seem 
to  me  the  material  points.  It  is  about  a  quarter  of  an 
acre  in  extent.  It  is  uncovered,  except  that  on  the 
side  furthest  from  the  racecourse  is  the  grand  stand — 
namely,  tiers  of  seats  with  a  roof  over  them.  All 
people  are  admitted  to  the  racecourse  on  payment  of 
Is.  or  2s.  6d.,  according  to  the  occasion.  AU  people 
are  admitted  to  the  enclosure  on  such  further  payment 
as  will  make  up  £1.  The  number  of  persons  ad- 
mitted on  race- days  varies  from  600  to  2,000.  Among 
them  are  professional  bookmakers,  varjring  from  100 
to  200,  having  no  special  right  tiiere,  and  admitted 
,  only  as  other  people  are.  Of  the  general  pubUo 
the  greater  number  go  there  for  the  purpose  of 
backing  horses  with  bookmakers.  A  certiun  number 
do  not  bet  at  all.  The  bookmaker  is  accompanied 
by  a  clerk,  who  assists  him  in  his  transactions.  He 
does  not  confine  himself  to  any  fixed  spot,  nor  does 
he  use  any  such  apparatus  as  a  desk,  stool,  umbrella, 
or  tent,  though  any  particular  bookmaker  is  usuaUy 
to  be  found  in  or  near  the  same  part  of  the  enclosure. 
Some  minor  points  are  mentioned,  and  various  modes 
of  betting  explained ;  but  I  do  not  think  that  much 
more  light  is  thrown  on  the  nature  of  the  place  than 
by  the  main  incidents  which  I  have  mentioned. 

We  have  it,  then,  that  in  this  small  space  of  a 
quarter  of  an  acre  there  collect  habitually  on  race- 
^  days  a  number  of  persons  whose  caUiug  is  to  make 
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bets  with  aoybody  who  comes  to  them;  that  they 
may  number  200,  eioh  with  his  olerk,  making  400 

Eersons  ont  of»  at  most,  2,000,  whose  business  is 
etting  with  the  public ;  that  they  never  fall  short  of 
100,  makiug,  with  clerks,  200  such  persons ;  that  the 
greater  number  of  the  other  persons  usine  the 
enclosure,  who  may  be  500  or  may  be  2,000  in  the 
course  of  the  day,  go  there  for  the  purpose  of  doing 
business  with  these  bookmakers;  and  that,  though 
they  walk  about,  each  of  the  bookmakers  is  usuaUy 
to  be  found  in  the  same  part  of  the  enclosure.  Your 
lordships  are  the  judges  of  fact  in  this  case.  What 
inference  can  you  draw,  except  that  the  enclosure  is 
known  to  persons  desirous  of  making  bets  as  a  place 
where  they  can  at  once  find  those  who  will  gratify 
their  desire;  and  that  the  business  is  regular  and 
methodical,  carried  on  in  a  defined  area,  which  is 
small  compared  with  the  numbers  who  use  it  for 
betting,  and  in  which  each  professional  betting-man 
can  be  at  once  found  by  anybody  who  wants  him 
within  a  few  yards  of  the  spot  on  which  he  is 
accustomed  to  stand  ? 

Applying  the  expressions  of  the  statute  to  the  facts, 
and  talang  the  words  in  their  ordinary  and  reasonable 
sense,  it  seems  to  me  impossible  to  deny  that  the 
enclosure  is  a  '*  place  kept "  (by  the  company)  and 
**nsed"  (by  them)  "for  the  purpose  of  persons" 
(bookmakers)  "using  the  same  for  the  purpose  of 
betting  with  persons  resorting  thereto"  (t'.e.,  wiUi 
that  larger  number  of  the  pul3io  who  go  for  the  sake 
of  bettinfi^  with  them),  or,  conversely,  that  it  is  kept 
and  used  by  the  company  for  the  purpose  of  that 
greater  number  of  the  public  using  it  for  betting  with 
the  bookmakers  who  resort  to  it.  The  words  appear 
to  me  to  describe  the  case  of  this  enclosure  so  readily 
aod  fitly  that  it  is  incumbent  on  the  company,  who 
deny  that  the  use  is  illegal,  to  adduce  very  strong 
reasons  for  holding  that  t&e  words  are  used  in  some 
sense  much  more  restricted  than  the  sense  which  they 
are  calculated  to  bear  according  to  the  ordinary  use 
of  language.  That  they  undertake  to  do  by  an 
examination  of  the  rest  of  the  statute. 

It  is  said  that  some  limitation  must  be  placed  on 
the  generality  of  the  words,  for  otherwise,  seeing  that 
betting,  like  every  other  human  action,  must  oe  in 
some  place  or  other,  which  for  the  moment  would  be 
used  for  that  puipose,  it  would  result  that  all  betting 
would  be  prohibited.  That  is  a  thing  which  the 
Legislature  has  never  attempted.  In  the  year  1845  it 
was  enacted  that  a  bet  should  not  be  the  basis  of  a 
contract  as  it  used  formerly  to  be ;  but  it  remains  a 
perfectly  legal  act.  That  argument  is  repeated  many 
times  in  various  forms  of  language,  and  to  show 
precisely  what  it  is  I  cannot  do  better  than  read  a 

Sassage  from  the  weighty  judgment  of  the  present 
[aster  of  the  Bolls  : ' '  No  person  can  bet  except  in  some 
place  or  other,  and  whenever  he  bets  in  any  place  he 
uses  that  place  for  betting.  To  construe  '  other 
place'  or  'place'  in  its  ordinary  sense  of  any  and 
every  place  where  persons  can  or  do  bet,  would  involve 
an  absolute  prohibition  of  betting,  and  would  have 
rendered  it  quite  unnecessary  to  specify  'betting 
houses,  rooms,  or  offices.'  But  the  Legislature  clearly 
did  not  intend  to  prohibit,  and  has  not  prohibited,  all 
betting,  nor  even  all  betting  by  persons  who  deposit 
their  stakes.  Some  limitation  must  therefore  be  put 
on  the  expression  '  other  place '  or  '  place.'  " 

Now,  speaking  with  great  deference  to  so  dear  an 
intellect,  I  cannot  help  thinking  that  the  argument 
would  not  have  been  put  in  this  way  if  it  had  not  been 
for  the  involved  structure  of  section  1,  or  if  the  sen- 
fence  had  been  kept,  as  it  were,  displayed  before  the 
eyes  of  the  commeiitator.  The  ordinary  sense  of 
'*  place  "  is  not  to  mean  any  and  every  place  where 
persons   can  bet.    The  ordinary  sense^  is  a  portion 


of  space,  and  as  applied  to  the  earth  we  live  on,  a 
portion  of  that  earth.  But  the  moment  the  ideft  of 
betting  is  introduced,  other  words  of  section  I  corns 
into  play.  The  Legislature  has  not  left  us  to  deal  with 
"  place  "  in  vacuo  or  in  the  abstract.  It  has  joinsd 
other  words,  and  so,  as  I  think,  oarefidly  described 
and  confined  the  meaning  of ' '  place."  If  the  practwe 
complained  of  is  that  of  the  owner,  occupier,  managv, 
or  persons  in  like  position,  the  meaning  is  ooo£ed 
within  a  very  narrow  compass.  In  the  case  bttfore  m 
we  have  a  wider  range  given  by  the  word  "  penoos." 
Still  there  is  a  qualification  of  tihe  word  "place,**  find 
it  is  one  which  seems  to  my  understanding  to  be  rea»aB- 
able,  intelligible,  and  definite  enough  to  ascertua 
and  to  apply  to  the  facts  of  each  case.  To  fall  wi^iiB 
section  1  me  place  must  be  one  used  for  the  parpose  of 
anyone  using  the  same  for  bettins^  with  Denoos 
resorting  thereto.  That  is  true  of  onfy  a  very  mnifted 
number  of  places.  We  have  not  to  construe  the  word 
"  place,"  but  the  compound  term  "  plaoe-nsed-for- 
the-purpose."  I  agree  that  we  must  oonsidur  tiie 
meaning  of  the  woxa  "  used  "  and  the  meaiiiiig  of  ths 
word  "  purpose,"  but  if  we  find  that  when  tiioss 
words  are  interpreted  in  senses  germane  to  the  sol^jeet- 
matter,  and  in  accordance  with  common  osage  they 
give  a  reasonable  limitation  of  the  word  '*  place," 
why  should  we  quit  the  safe  ground  of  the  sti^tory 
words  and  go  about  seeking  for  limitatiooa  of  car 
own,  which  must  be  conjectural  ? 

The  most  common  limitation  imposed  on  the 
generality  of  the  word  "  place  "  by  those  who  thmk 
it  needs  more  limitation  than  is  supplied  by  the  wofdi 
immediately  connected  with  it  is,  that  it  mnat  be  alia 
ejuadem  generis  with  its  companions,  '*  house,  offios^ 
room."  If  the  genus  selected  is  wide  enough  in  rangs^ 
I  agree ;  but  that  does  not  ffo  far  to  solve  the  prohlMQ. 
That  it  must  mean  someuiing  other  than  a  hooss* 
office,  or  room  the  words  compel  us  to  admit,  and  I 
think  nobody  denies  it.  To  find  out  what  it  mens 
that  it  not  a  house,  office,  or  room,  and  is  yet  in  ths 
view  of  the  law-makers  of  the  same  nature,  the  ststwts 
itself  is  our  guide ;  not  in  sidelong,  indirect  fi^^ 
thrown  by  other  sections  addressed  toother  parts  of  die 
subject,  but  in  the  express  words  of  this  secoon,  whiek 
are  directly  addressed  to  the  very  root  of  the  subject 
If  another  place  is  definite  enough  in  area  for  idei^zl* 
cation,  if  it  enables  its  users  to  carry  on  their  bosiiias 
as  a  house,  office,  or  room  would  do,  and  if  the  use  ol 
it  produces  the  same  results  to  betting  people  as  a 
house,  office,  or  room  would  do,  it  is  of  the  turn 
genus  or  nature  as  a  house,  office,  or  room,  and  it  u 
struck  at  by  the  Axst.  And  I  thinlE  that  is  the  kind  ol 
place  which  is  designated  by  theexpressioniifediaBolab^ 
unked  with  it,  "  pLace-used-f or-the-purpoee " ;  aaf 
that  the  other  limitations  which  have  oeen  eoggestod 
to  exclude  such  places  as  this  endosore  are  nsli 
warranted  by  the  terms  of  section  1,  and  are  not 
called  for  by  any  fear  of  unreasonable  conaequenesL 
With  these  remarks  on  the  insufficiency,  ae  I  think  it» 
of  the  criticisms  on  tiie  word  "  place  "  separmted  froB' 
the  context  from  which  the  statute  never  aeperates  i^ 
I  pass  on  to  examine  the  words  of  qualification 
in  the  statute. 

The  place  must  be  used  for  apurpoee  before  it 
fall  within  the  prohibition.  The  word  "need 
almost  as  wide  in  range  as  the  word  "  place."  & 
may  be  applied  to  most  human  actions.  But  to  las 
a  thing  for  a  purpose  is  an  expression  with  a  wsaA 
more  limited  rang^,  and  the  nature  of  the  pnzMi 
will  confine  it  witiiin  narrower  limits  stiU.  If  Cj 
walk  idong  Whitehall  I  may  be  said  to  use  Vhftfhs^ 
but  if  I  b&w  my  nose  there,  and  thereupon  snyoai 
were  to  say  that  I  was  using  Whitehall  for  the  praiMSi^ 
of  blowing  my  nose  that  would  be  a  misaae  of  nft> 
guage  to  which  either  casual  hearers  or  students  of 
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language  would  object.  The  phrase  "  use  for  a  pur- 
pose'*  neoessarily  implies  a  deliberate  use,  a  designed 
ihoioeof  the  thiiig  used  for  the  purpose  in  hand. 
&gaiD,  if  a  Bnarling  dog  approaches  me,  and  I  take 
up  one  of  the  stones  on  uie  road  to  fling  at  him,  it  is 
lot  moorrect,  though  the  user  be  momentary,  to  say 
hat  I  have  used  the  stone  for  the  purpose  of  flinging 
t  at  8  dog.  But  it  would  be  very  incorrect  to  say 
bat  the  stoaea  on  the  road  are  kept  or  used  for  the 
nrpose  of  persons  using  them  for  flinging  at  dogs. 
3ie  ezpresaiQns,  I  think,  necessarily,  or  at  least  very 
trongly,  import  an  habitual  or  repeated  use  of  the 
luiig  for  the  purpose. 

If,  then,  we  read  the  statute  as  striking  at  places  the 
IB  of  which  for  the  purpose  of  betting  is  deliberate, 
bigned,  and  repeated,  either  on  the  part  of  the 
woer  or  person  having  the  control,  or  on  the  part  of 
ther  persons  using  the  same,  we  shall,  as  I  conceive, 
ive  to  its  words  their  plain  and  ordinary  meaning, 
od  we  shall  not  give  to  it  any  extravagant  latitude 
ifih  as  has  been  suggested. 

I  do  not  propose  to  take  up  the  time  of  the  House 
J  a  minute  examination  of  cases  which  have  been 
umined  often  and  minutely  by  others.  I  think 
ttt  Tory  little,  if  any,  authority  can  be  produced 
jiinst  the  reading  wluoh  I  have  tried  to  expound, 
ad  that  many  judicial  opinions  may  be  cited  which 
iroor  it.  But  I  should  like  to  illustrate  it  by 
iference  to  cases  which  seem  to  me  to  mark  neatly 
ts  bonndaries  between  legal  and  illegal  use  of  a 
lace  for  betting.  There  are  two  cases,  in  each  of 
tiich  the  bar  or  tap-room  of  a  public-house  was  used 
r  betting.  In  each  case  betting  took  place  in  the  bar. 
I  Whitehurst  v.  Fincher,  17  Cox  C.  C.  70,  38  W.  B. 
ig.  82,  the  defendant  was  the  betting  man.  He  went 
to  the  bar  on  £hree  consecutive  days  and  made  some 
to.  He  was  not  a  bookmaher.  It  was  held  that  the 
om  was  not  used  for  the  purpose.  In  fact,  the 
(ffndant  came  in,  and  being  there  made  bets,  bat 
oe  was  no  designed  or  systematic  use  of  that  place. 
iEomtbyv.  BaggeUy  40  W.  B.  Ill,  [1892]  1  Q.  B.  20. 
6  defendant  was  the  occupier,  whose  room  was  used 
^  a  bookmaker  systematically  for  his  business,  and  the 
leodant  was  convicted.  The  judges  who  decided 
e  former  case  were  Mathew,  J.,  and  Fry,  L.J.,  and 
sw  who  decided  the  latter  were  Mathew,  J.,  and 
r«  Justice,  now  Lord  Justice  A.  L.  Smith.  And  with 
»wJy  ▼.  Raggett  agree  Reg,  v.  Freedy,  17  Cox.  0.  C. 
S,  decided  by  Hawkins,  J.,  where  the  place  was  the 
r  of  a  pablic- house,  to  which  the  defendant  resorted 
several  days  for  making  beta.  In  none  of  these 
IBS  did  the  court  allow  the  objection  that  the 
ttiog  men  had  no  right  to  use  the  place ;  or  that  it 
tsnaedat  the  same  time  by  other  persons  for  its 
litimate  purpose  of  a  tap-  or  bar-room ;  or  that  no 
rticalar  part  of  the  room  was  allotted  for  betting. 
«  decisions  tamed  on  the  essential  question  whether 
no  the  evidence  showed  that  the  room  was  used 

•  the  purpose  of  a  person  using  the  same  for  betting 
^h  persons  resortinff  thereto.  And  for  ascertaining 
)  purpose  the  leading  consideration  was  whether 

*  use  of  the  room  was  casual  or  systematic. 

?or  the  same  purpose  I  compare  the  cases  of  Reg. 
Oook,  32  W.  B.  796,  13  Q.  B.  D.  377,  and  Snow  v. 
Ui  33  W.  B.  475, 14  Q.  B.  D.  588,  on  the  one  hand, 
fch  Hawke  v.  Dunn  on  the  other  hand.  In  the  first 
those  three  cases  the  place  was  a  bicycle-ground, 
lacrts  in  extent.  There  were  20,000  spectators, 
ough  no  betting  was  allowed,  some  actually  took 
K^  The  manager  of  the  ground  was  convicted  by 
>  magistrates,  but  the  conviction  was  quashed  by 
^oonrt,  consisting  of  Hawkins,  J.,  and  Hmith,  L.J. 
^  facta  showed,  said  Hawkins,  J.,  that  betting  was 
t  th«  hufiness  of  the  place.  Ro  in  Snotv  v.  Hill  the 
ice  waa  an  enclosed  fi-ld,  five  acrea  in  extent,  used 


for  dog-races.  The  defendant,  who  was  convicted  by 
the  magistrates,  moved  about  this  field  making  bets. 
Lord  Coleridge  and  Smith,  L.J.,  were  the  judges. 
They  quashed  the  conviction.  It  appears  from  the 
judgment  which  the  latter  learned  judge  delivered  in 
the  present  suit,  that  the  precise  ground  of  the  decision 
was  that  the  defendant  walked  about  and  did  not 
use  any  definite  spot;  not,  as  had  been  supposed, 
that  he  was  not  shown  to  have  been  a  professional 
bookmaker.  But  in  that  case  there  was  no  other  spot 
capable  of  definition  except  the  whole  field,  and  it 
was  not  shown  that  the  field  was  crowded  with  betting 
men,  or  could  reasonably  be  said  to  be  used  for  the 
purpose  of  betting,  or  for  any  purpose  other  than  its 
ostensible  one  of  dog-racine.  Li  both  these  cases  the 
question  reidly  tried  was  whether  a  defined  place  was 
used  for  the  purpose  forbidden  by  the  statute.  In 
Hawke  v.  Dunn  the  same  question  was  tried.  Tne 
defendant  was  a  bookmaker,  the  place  was  an  en- 
closure, within  a  racecourse,  called  "  Tattersali's 
Bing."  On  the  day  in  question  about  1,000  persons 
were  admitted  to  the  enclosure,  including  the  defendant 
and  fourteen  other  bookmakers,  with  their  clerks. 
That  is  a  much  smaller  proportion  of  bookmakers  than 
exist  in  the  present  case  ;  but  as  regai  ds  the  size  of 
the  place  and  the  habitual  use  of  it,  that  case  stronffly 
resembled  the  present  one.  The  magistrates  refused  to 
convict  the  defendant  of  using  the  enclosure  for  the 
forbidden  purpose,  but  on  appeal  a  conviction  was 
obtained.  Hawkins,  J.,  delivered  the  opinion  of  the 
court  of  five  judges,  who  were  unanimous.  He  laid 
it  down  that  the  user  forbidden  is  the  user  by  those 
who  make  a  trade  or  business  of  betting.  And  what 
the  judges  found  is  that  the  facts  proved — namely, 
the  definite  area,  the  large  number  of  betting  men 
resorting  to  it  for  betting,  the  habitual  use  of  it,  and 
the  calling  of  the  defendant — combined  to  show  that 
the  enclosure  was  a  place  used  for  the  forbidden  pur- 
pose. 

Here  let  me  make  a  remark  on  a  point  which  has 
entered  into  the  discussion  of  the  six  cases  I  have 
quoted — namely,  whether  or  no  the  persons  betting 
were  professional  bookmakers.  It  was  pointed  out 
more  than  once  at  the  bar,  and  has  been  again  pointed 
out  by  the  Lord  Chancellor,  that  the  statute  does  not 
single  out  bookmakers  as  objects  to  strike  at.  That 
is  quite  true,  and  yet  it  remains  that  the  character  of 
the  persons  who  commonly  use  the  place  is  a  relevant 
and  important  fact.  The  crucial  question  being 
whether  the  particular  place  in  dispute  is  a 
"  place-used- for-the-purpose,"  surely  the  fact 
that  it  is  habitually  used  by  persons  who  make 
betting  the  business  of  their  lives  is  an  important 
ingredient  of  evidence  for  ascertaining  the  pturpose. 
I  have  not  mentioned  it  with  any  other  object,  and  I 
think  it  is  with  the  same  object  that  other  judges 
have  dwelt  upon  it. 

I  think  that  the  six  cases  which  I  have  mentioned 
are  all  well  decided,  though  of  course  I  am  aware  that 
the  suit  before  your  lordships  is  intended  to  be  and  is 
in  effect  a  rehearing  of  Hawke  v.  Dunn.  Difterent 
judges  used  different  terms  in  expressing  their 
opinions ;  but  in  each  of  these  six  cases  the  real  con- 
troversy has  been  whether  there  is  a  reasonably 
defined  area  designedly  and  repeatedly  used  for  the 
purpose  of  betting  with  persona  resorting  thereto.  If 
so,  that  is  a  forbidden  place  within  section  1,  and  the 
question  who  is  liable  to  penalties  depends  on  other 
sections  of  the  Act. 

Of  course  there  will  be  difficult  cases  in  which  it  is 
doubtful  whether  they  fall  on  one  side  or  the  other  of 
the  dividing  line  between  legality  and  illegality, 
whatever  line  may  be  drawn.  In  deciding  whether  a 
place  is  used  for  a  purpose,  the  size  of  the  place,  its 
noore  or  lees  marked  division  from  other  places,  the 
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proporiionB  between  thoae  who  come  for  the  purpose 
m  question  and  those  who  oome  for  other  purposes, 
the  regularity  or  frequency  of  the  use,  all  such  things 
must  enter  into  the  consideration,  and  may  cause 
much  difficulty.  For  myself,  I  cannot  feel  sub« 
stantial  difficulty  in  the  six  decisions  I  have  quoted. 
And  yet  I  know  there  is  difficulty,  such  difficulty  as 
to  produce  dissent  from  Hawke  y.  Dunn  in  the  Court 
of  Appeal,  and  among  most  of  your  lordships.  How 
far  that  difficulty  will  afifect  other  decisions  I 
hardly  know,  but  unless  it  is  rested  on  some 
grounds  peculiar  to  enclosures  on  racecourses  it 
will  shake  many  other  decisions.  I  think  that  some 
of  the  other  decided  cases  are  on  tiie  face  of  them 
open  to  question.  In  Eatiwood  ▼.  Miller,  22  W.  B. 
799,  L.  B.  9  Q.  B.  440. 1  should  have  doubted  whether 
the  ground  could  properly  be  said  to  be  a  place  used 
for  the  purpose  of  any  person  using  the  same  for 
bettiD^  with  persons  resorting  thereto,  seeing  that  the 
only  place  was  a  large  field  used  for  other  purposes  by 
larffely  preponderating  numbers  of  persons.  In  Haigh 
V.  Town  Council  of  Sheffield,  23  W.  B.  547,  L.  B.  10 
Q.  B.  102,  the  same  doubts  occur.  But  in  the  case  of 
Hawke  ▼.  Dunn,  as  in  the  presenfc  case,  the  statutory 
expressions  are  fitted  exacuy  to  the  facts,  and  we  can 
hardly  say  that  there  is  difficulty,  if  these  expressions 
are  to  receive  their  obvious  and  ordinary  sense,  and  are 
not  to  be  cut  down  on  account  of  expressions  in  other 
sections,  or  because  it  is  that  such  places  as  enclosures 
on  racecourses  are  wholly  beyond  the  scope  of  the 
enactment. 

The  latter  of  these  suggestions  is  founded  mainly  on 
the  preamble,  which  recites  as  the  motive  for  the  new 
law  that  a  kind  of  gaming  has  "  of  late  "  sprung  up. 
It  goes  on  to  mention  specifically  the  opening  of  places 
called  betting  houses  or  offices,  and  ue  receiving  of 
money  in  advance  for  bets,  which  I  believe  is  called 
ready-money  betting.  **  For  the  suppression  thereof  ** 
it  is  enacted  ;  and  then  commences  section  1.  There 
is  nothing  to  explain  what  period  of  time  is  comprised 
in  the  vague  words  "  of  late,*'  nor  whether  the  latter 
phenomena  are  the  opening  of  betting  houses  and 
offices  simply,  or,  as  the  grammar  would  indicate, 
that  opening  combined  with  ready-money  betting; 
nor  why  ready-money  betting,  which  requires 
possession  and  payment  of  cash  by  the  o£Eerer  of  the 
bet,  is  more  demoralizing  than  ordinary  betting, 
in  which  he  may  go  to  any  extent  beyond 
his  means  on  the  chance  of  winning  and  never 
having  to  put  down  any  money  at  alL  Looking 
at  the  preamble  alone,  I  say  for  myself  that  it  does 
not  give  me  any  idea  of  the  precise  mischief  which 
the  LegisUtture  is  resolving  to  suppress,  except  that 
it  has  something  to  do  with  betting,  and  that  I  have 
to  look  at  the  enacting  part  to  find  out  what  it  is. 
That  is  not  the  sort  of  preamble  which  can  be  used 
with  any  confidence  to  control  expressions  in  the 
enacting  part,  even  were  they  less  clear  thcux  those  of 
section  1.  At  any  rate,  that  section  1  is  more  precise 
than  the  preamble,  and  does  go  beyond  it  in  several 
particulars,  is  allowed  by  everybody  who  has  com- 
mented on  it ;  and  I  need  not  dwell  more  upon  that 
point. 

But  it  is  stated  that  the  practice  of  betting  in 
racecourse  enclosures  prevailed  long  before  the  year 
1853.  and  that  in  some  cases  it  is  traceable  as  far 
back  as  the  beginning  of  this  century.  Some  very 
pertinent  remarks  on  this  statement  were  made  in  the 
Court  of  Appeal  by  Bigby,  L.J..  which  I  will  not 
repeat  (they  begin  at  p.  291,  [1897]  2  Q.  B.)  but  will 
beg  to  adopt,  as  showing  that  statraaents  of  this  kind, 
though  unquestionably  made  in  perfect  good  faith, 
must  be  received  with  great  caution.  They  relate  to 
matters  of  history  beyond  the  personal  knowledge  of 
the  parties  whq  make  them;   they  have  not  been 


subjected  to  dose  investigation ;  and  in  order  to  hastt 
any  important  bearing  on  this  discussion  the  bets 
stated  must  not  onlv  be  a  full  account  of  the  whole 
case,  but  must  have  been  present  to  the  minds  of  tbe 
frameirs  of  this  statute.  The  ground  is  a  very  mwsfr 
one  to  build  upon. 

But  let  us  see  exactiy  what  the  argdoient  is.  ttU, 
1  understand,  that  if  the  Le^lature  had  intended  to 
prohibit  such  well-known  practices,  it  would  hair 
used  more  express  words  pointed  to  that  end.  Ihs 
argument  was  very  well  and  forcibly  put,  and  I 
confess  that  for  some  time  I  came  under  its  luflnnoflft 
But  i^ter  all  its  force  depends  on  the  extent  to  which 
it  is  tiiought  tiiat  the  terms  of  section  1  regain 
judicial  limitation  narrower  than  the  limitation  otA 
they  themselves  import  when  read  in  their  ordiMiy 
sense.  By  repeated  study  of  those  terms  I  hsit 
persuaded  myself,  and  have  been  at  pains  to  show, 
that  this  ordinary  sense  of  the  terms  leads  to  a 
reasonable  and  clear  comprehension  of  the  nusdnrf  si 
which  the  Legislature  has  struck.  To  any  mind  whtt 
has  arrived  at  that  conclusion  the  force  of  the  arciiiBsal 
founded  on  notorious  existing  practice  is  tamea  in  Ai 
opposite  direction.  Why,  if  racecourse  enclosores  wiM 
not  struck  at.  should  the  Legislature  have  chosen  tsroi 
which  fit  this  endoeure,  and,  therefore,  exkypetkm 
the  older  enclosures  with  dose  exactitude,  and  yet  mihs 
no  exception  in  their  favour  f  Suppose  it  were  shomi 
that  systematic  betting  went  on  in  public-hoosss  kM 
before  1853.  It  would  be  very  suiprising  if  it  dfl 
not,  and  probably  it  could  be  shown  if  anybody  van 
interested  enough  in  the  matter  to  make  ioquiiy* 
Public-houses  are  not  mentioned  in  the  Act  any  moie 
than  racecourse  enclosures.  Their  bar-^roomi 
subject  to  precisdy  the  same  ioqairies  ai 
defined  area,  [user,  and  purpose  as  are 
endosures.  It  has  been  found  in  several  oases  thst 
the  terms  of  section  1  aptly  describes  parts  of 
rooms  frequented  by  ordinary  customers,  bat 
frequented  by  betting  men.  It  is  difficult  to 
that  those  decisions  should  be  overturned  if 
were  assigned  for  believing  that  the  practiaes  eoft* 
demned  by  them  were  too  old  to  faU  within  the  ^mf 
vague  terms  "of  late  sprung  up,*'  and  that  tii 
Legislature  could  not  have  intended  to  prohildk 
practices  then  long  known. 

It  is  true  that  many  years  have  elapsed 
applying  the  Betting  Act  to  places  of  the  kind 
in  question.     If  the  meaning  of  the  descriptive 
were  so  ambiguous  as  to  hold  the  mind  in  fj 
between  two  rival  constructions,  one  might  resort 
this  consideration  for  aid.    But  I  cannot  admit  it 
import  an  ambiguity  into  terms  which  I  find 
stajitially  dear.    It  is  of  no  great  weight.    In 
country  we  are  in  the  habit  of  leaving  many  kinds 
prosecutions  to  be  set  agoing  by  private  penuos, 
the  result  is  an  irregular  application  of  the 
Whether  private  persons  shall  invoke  a  law  to 
practices  which  they  dislike  depends  on  many 
stances    affecting   their    minds;    perhi^  the 
powerful  indtement  would  be  an  extenaiosi  of 
practices   themsdves,   and   of   the   feelings 
against  them. 

This  irregularity  is  most  marked  when  the  Jaw 
placed  in  the  category  of  crime  praotioes  which  ' 
numbers  of  persons  think  to  be  viciona,  and 
numbers  again  think  to  be  harmless,  and  cany 
without  anv  loss  of  self-respect  or  of  the  i 
their  neighbours ;  and  such  I  take  to  be  the 
betting.    I  could  mention  other  statnt^a— e>^., 
rdating  to  the  observance  of  Sunday,  and  thoss 
lating  to  lotteries,  which  have  been  applied  in 
expected  ways  after  a  long  time.    Bat  I  will 
these  speculations.    It  is  suffident  to  say  that  if 
^statute  is  invoked  it   must   be   rightly 
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whether  its  long  sleep  has  l^n  dae  to  lack  of  interest 
ur  of  ooorage,  or  to  ignoranoe7  or  to  any  other  cause. 

There  are,  it  is  trae,  exprmtons  and  provisions  in 
the  statute  on  which '  arguments^  may  be  built 
For  restriction  of  the  terms  of  section  1.  I  will 
rd^r  to  a  sentence  or  two  ^  in  the  judemeot  of  the 
pcvsent  Master  of  the  Bolls,  hlecause,  by  cmlecting  those 
[MUMiges  of  the  statute  'together,  he  presents  a  con- 
lenscd  and  forcible  ;  statement  of  the  "argument 
Fmuided  on  them.  (See  [1897]  2  Q.  K,  at' pp. 
261-2.)  He  first  refers  ..to  the  Jpreamolld'  whicn 
[have  dpalt  with  'at 'length.  '  Tne  place  .aimed 
it  by  the  Legislature,  'he  says,  is  a'  place  where  the 
bfttinfBS  of  betting  is  carried^  on  (sections  1,  3/4). 
IFell,  that  is  the  main  obj^t  of  this  enclosure. '  It  is 
I  place  used  as  a  betting  hodse  or  office^  which' can  be 
forcibly  entered  under  the  warhint  of  a  magistrate 
[secuous  11,  12).  -  This  enclosure  is  used  by' the  great 
loajdrity  of*  pmons  who' use  it  at  all,  both  in'  form 
Hid' substance;  just  as'  a  betting  .house  or.  office  is 
ift^,  and  it  can*  b^f  forcibly  entered  by  the  officers  of 
the  l&w.  ^  It  is  a  place'  which  can  be  Mvertised  as  a 
bttihg  place  (section  7) ; '  so '  cad '  this '  enclosure, 
Mmgh  in  fact  it  is  not.  It  is  a  place  Vhich  can  be 
Mnonably.regi&rded'  as  a  common  nuisance  (section 
\y;  so' can  this  enclosure.  '  If  the  prisctice  objected  to 
sere  an  orgie^  offensive  to  the  moral  sense,  nobody 
irdnld  think  that  it  was  not  a  nuisance,  or  that  there 
far  any  absurdity  or  practical  difficulty  in  treating 
t  'SS  *  a '  nuisi^ce,  and'  the  Legislature  has  chosen  to 
ihoe  *  the  speoifted  mischief  on  the  footing  of  a 
ivisance.  ^      *     "* 

8j'far  I  see  no  difficulty  in  applying  the  provisions 
if  the  statute  to  the  enclosure.  But  then  stress  is 
sjd  ori  this :  that  it  must  be  a  pWe  whibh  it"  is  not 
ibiurd  to  treat  as  a  gaming  hoilse  within  8  &  9  Yiof. 
).'109,  SB.  2,  11,  12.  That  provision,  I  admit,  causes 
lifficulty ;  and  it  is  the  only  one  of  the  subordinate 
novi»ions  which  does.  '.'It' would  be  somewhat 
kitooishing  'if*  persons  'enteriog'  the  endosure  'for 
ntiosity  only,  .or  amusement, .  found  '  themselves 
msfed  for  being  in  a  gamiog^  hous^;'  .1  cannot  find, 
loweter,  that  this  consideration 'has 'prevented  the 
norts  'from  holding  places  under  like  conditions  to 
M^ within  section  <1.  It  'would'  be  absurd,  'in" some 
vApects,  to  treat  the',  spote  idccupied  by  a  desk,  an 
uHbrella,  or  a  box-  as  gaming  houses ;  but* that  did 
Mfk  mrevent  dddsions  that  they^  were  within  section  1, 
ad  I  have  'not  heard'  any  9bjection  taken'  to  'those 
tsbisions.  *  It  would  be  very  hard  if  a  man  going  to 
Bjoy  a  pot  of  beer  in  Preedy's  bar  had  been  arrested 
^  being  in  a*  gaming  house,  yet  Preedy's  case  and 
hib  other  public-hduse  cases  mvblved  such  a  con- 
equence  as  milch'  as  Hawke  v.  Danny  or  as  this  case. 
L  do  not  know  that  they  are  to  be  overruled,  and'  I 
nrtainly  do  not  think  that  they  ought  to  be. 

In  the  recent  case  of  Liddell  v.  Lofthouse,  44  "W,  B. 
M9,  [1896]  1  Q,  B;  295,  all  the  consequences  appre- 
lebdedin  this  case  might  have  followed.  .  The  place 
MS  a  billsticker's  hoarding,  supported  at  two  points 
Iff  stiys  of  timber,  and  quite  open  in  front.  This 
iormea  between  the  supports  a  convenient  protected 
lay  for  a  betting  man,  who  posted  himself  there  for 
ihree  consecutive  days  to  bet  with  all  comers.  He 
sas  convicted  by  Lmdley  and  Kay,  L  JJ.,  of  using 
lie  place  for  the  forbidden  purpose.  Tet  not  only 
iras  ue  place  unendoaed,  but  in  front  it  was  undefined 
Iff  any  boundary,  and  any  innocent  passer-by  who 
aopped  for  a  while  to  look  on  might,  according  to 
ilb  argument  now  under  examination,'  be  arrested  for 
ianfi  in  a  gaming  house.  LindleyV  L.J.,  sajs:  ''  The 
ilaoe.  is  sufficiently  defined  for  'all  purposes.  As  to  its 
betng  pa^y  undefined,  I  think  there  are  many  places, 
vMui  thbugh  in  some  sense'  undefined,'  can  yet  be 
ieacsibed^with  iiiffifliflat  cleamess  for  the  purpose  of 


identification."  I  entirely  agree ;  but  I  add  that  in 
all  such  places  there  may  be,  and  in  many  there  are 
sure  to  be,  persons  not  engaged  in  the  betting.  I 
do  not  remember  that  this  decision  was  objected  to  in 
the  argument  here,  and  in  the  Court  of  Appeal  it 
was  referred  to  by  several  judges  with  apparent 
approval. 

I  think  this  difficulty  shrinks  in  magnitude  under 
examination.  It  really  arises  from  carelessness  in 
importing  the  provisions  of  another  stotute  into  a  new 
ran^e  of  subjects ;  and  that  the  words  *'  other  place" 
bring  in  a  larger  range  is  not  denied  by  anybodv ; 
the  only  dispute  is,  how  .much  larger.  Then  the 
draftsman  does  not  observe  that  some  of  the  subor- 
dinate provisions  of  the  imported  stet^te  may  not  be 
applicable  to  everything  which  falls  within  the  larger 
range.  The  arrest  of  persons  not  actually  engaged  in 
the  betting  is  a  thing  most  unlikely  to  happen ;  and  it 
does  hot  appear  ever  to  have  happened  m  fact.  I 
cannot  thmk  it  right  to  cut  down  clear  words  of 
enactment  in  the  leading  section  because  one  of  the 
subordinate  provisions  may  involve  a  remote  possi- 
bility of  this  kind.  It  is  hardly  legitimate  to  allow 
so  small  a  part'  of  the  Act  to  influenoe  ite  essential 
scope  so  largelv. 

To  sum  up  brieflv  what  I  fear  has  been  a  tedious 
argument,  I  find  a  pkoe  definitely  demaroaffed)  of  small 
size  compared  with  ite  occupante,  regularly  frequented 
by  large  numbers  of  professional  bookmakers  carry- 
ing on  tiieir  business  of  betting  in  the  most  methodicMd  . 
manner  with  persons  who  come  there  for  that  purpoM. 
A  "certain  number,"  it  is  said,  do  not  bet, at  aU; 
but  the  .greater  number  of  the  public  go  for  the 
purpose  (3  betting  with  the  bookmakers.  I  agree 
that  the  Act  is  directed  not  against  betting,  but 
against  bookmakers  and  those  wno  make  a  businees 
of  betting':  Liddell  v.  Lo/thouse.  But  I  say  that  the 
mode  of  warfare  adoptea  against  such  persons  is  to 
strike  at  places  where  betting  is  concentrated  into  a 
focus,  so  that  persons  wishing,  to  bet  may  know 
exactly  where  to  find  those  who  will  indulge  them. 
Wisely  or  unwisely,,  the.  Legislature  has  decided 
that  sudli  praciioes  are  vicious,  '*  tending  to  the 
injury  andfd^orajization  of  improvident  persons.*' 
Tnsely.  or  unwisely,'  the  Legislature  has  thought  it 
po6si)t»le,  and 'desirable  to'  repren  these,  vicious  practioei 
by  branding^ them  as  crimes.  It  has  declared  that 
places  used  for  such  praciioes  are  common  nuisanoei 
and  contrary  to  law.  If  we  are  to  rely  on  admitted 
facts,  this  endosure  is  a  concentrated  focus  of  betting 
as  regular  as  the  races  themselves,  and  it  is  thronged 
by  betting  men,  professional  and  other,  with  only  a 
moderate  ffprinkluig  of  men  not  engaged  in  betting. 
If  there  is  any  meaning  in  words,  that  is  a  plaoe  kept 
and  used  for  the  purpose  of,  persons  using  the  same 
betting  with  piorsons  resortmg  thereto.  Those  are 
thQ  g^ding  terms  of  the  Act,  and  I  do  not  think  that 
their  meaning  can  rightly  be  cut  down  by  anything 
in  the  vague  preamble  or  in  the  subordinate  provi- 
sions.. 

'  In  my  judgment,  therefore,  the  decision  in  Hawke 
V.  Dunn  is  right,  and  so  is  the  decision  which  the 
Lord  Chief  Justice  delivered  in  this  case  in  defereooe 
to  Hawke  v.  Dunn.  Knowing  that  the  majority  of 
your  lordships  are  of  a  different  opinion,  I  make  no 
motion.  But  having  myself  arrived  from  a  state  of 
great  doubt  to  a  clear  conclusion,  I  have  thought  it 
right  to  stete  the  reasons  why  I  differ  from  so  great  a 
weight  of  authority. 

Lord  MAOirAOHTlx. — I  concur  in  the  motion  pro- 
posed by  the  Lord  Ciiancellor. 

Lord  MoBBis. — I  also  agree.      ..    . 

Lord  Sbahd.— I  also  am  of  the  same  qpinioii,  and 
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in  addition  I  only  desire  to  express  my  view  that,  if 
the  language  of  the  words  of  enactment  in  the  statute 
were  open  to  the  ohsereation  that  they  are  ambiguous, 
and  so  are  open  to  two  different  -views  or  oonstruo- 
tions.  which  I  do  not  think  they  are,  yet  I  am  strongly 
of  opinion  that  the  terms  of  the  preamble  are  so  dear 
as  to  the  object  and  intended  scope  of  the  statute  that 
the  judgment,  even  in  that  view,  must  be  given  in 
favour  of  the  respondents. 

Lord  Dayev. — ^This  oaKe  is  chiefly  remarkable  for 
the  great  divergence  of  judicial  opinion  on  the 
question  involved  in  it.  On  the  one  hand  we  have 
the  opinions  of  Hawkins,  Cave,  Wills,  Wright,  and 
K'-vinedy,  JJ.,  in  Hawke  v.  Dimut  and  those  of  Bigby, 
L.J.,  in  the  prespnt  case,  in  favour  of  the  appellants 
view;  while,  on  the  other  hand.  Lord  Esher,  the 
present  Master  of  the  Bolls,  and  Lopes.  L.  J.  (now  Lord 
Ludlow),  and  Smith  and  Chitty,  L.J  J.,  support  the 
respondents'  contention,  and  it  is  tolerably  dear  that 
the  opinion  of  the  Lord  Chief  Justice  was  in  the  same 
direction.  If  we  turn  to  the  older  decisions  it  is 
admitted  that  Eastwood  v.  Miller  and  (I  think)  Haigh 
V.  Town  Council  of  Sheffield  and  Liddell  v.  Lo/thotue 
cannot  stand  with  the  decision  of  the  Court  of  Appeal. 
We  have  also  the  valuable  opinion  of  Erie,  C.J.,  and 
Keating,  J.,  on  the  construction  of  the  Act  in  Doggett 
V.  Cattems,  and  it  is  somewhat  difficalt  to  make  out 
the  exact  grouuds  on  which  their  decision  was  over- 
ruled in  the  Exchequer  Cbambw.  For  reasons  which 
will  presently  appear  I  think  that  the  distinction 
sought  to  be  made  in  Bows  v.  Fenwick,  22  W.  B.  804, 
L.  B.  9  C.  P.  339.  and  Gallaway  v.  Maries^  30  W.  B. 
151, 8  Q.  B.  D.  275,  that  the  betting  man  or  bookmaker 
(as  he  is  called)  in  one  case  stood  on  a  stool  under  an 
umbrella  and  in  the  other  case  on  a  box,  is  too  thin 
to  be  a  ground  for  dedsion. 

Li  this  divergence  of  judidal  opinion  I  find  it  the 
better  and  safer  course  to  examine  the  words  of  the 
Act  itself  and  endeavour  to  form  my  own  opinion  on 
the  construction  of  the  Act  as  applied  to  the  admitted 
fiftots  of  the  present  case,  as  if  the  matter  Were  tes 
integra,  and  there  were  no  previous  decision  «p6n  it. 

Turning,  therefore,  to  the  Act,  th^  first  thing  to  be 
noted  is  the  preamble,  to  which  great  and,  as.I  think, 
undue  importance  has  been  attached  by  some  of  the 
learned  judges  in  the  Court  of  Appeal.  Your  lord- 
ships must  forgive  me  if  I  reaa  the  words  of  it : 
*'  Whereas  a  kind  of  gaming  has  of  late  sprung  up 
leading  to  the  injury  and  demoralization  of  improvi- 
dent personn  by  the  opening  of  places  called  betting 
houses  or  offices,  and  the  reodving  of  money  in  advance 
by  the  owners  or  oooupiers  of  such  houses  or  offices, 
or  by  other  persons  acting  on  thdr  behalf  on  their 
promises  to  pay  money  on  events  of  horse-races,  and 
the  like  contin^ndes,  for  the  suppression  thereof  ** 
(i.e.,  of  the  kmd  of  gaming  aescribed).  "Be  it 
enacted,"  &c. 

It  has  been  said  that  inasmudi  as  betting  trans- 
actions of  the  same  character  as  those  which  take 
place  in  this  endosnre  have  been  carried  on  in  umilar 
endosures  throughout  the  country  from  the  beginning 
of  the  century,  it  is  inconcdvable  that  these  pr^tioes 
should  have  been  unknown  to  the  Legislature  when  it 
passed  the  Act  of  1853,  and  if  it  had  been  intended  to 
suppress  them,  direct  or  unmistakeable  words  would 
have  been  found  in  the  Act.  Your  lordships  have 
before  you  in  the  appellant's  case  (the  accuracy  of 
which  was  admitted  by  the  learned  counsel  for  the 
respondents  in  the  course  of  the  argument)  a  more 
detailed  statement  of  the  facts  on  this  point  than  was 
unfortnnatdy  before  the  Court  of  AppeaL  That 
statement  is  to  the  effect  that  although  enclosed  spaoes 
had  been  in  existence  at  race-meetings  prior  to  the 
passing  of  the  Act,  for  the  purpose  of  netting,  yet 


prior  to  that  time  the  betting  was  for  the  most 
part  credit  betting,  and  readv-money  bettxDg  only 
occasionally  took  place,  and  to  a  smili  extsmL 
I  tiiink,  therefore,  that  the  arjpiment  I  have  relerred 
to  is  founded  on  an  exaggeratum  of  the  facts  as  nov 
disdosed;  but,  farther,  I  am  of  opinion  that  tks 
argument  itself  is  illegitimate  if  it  is  sought  thereby 
to  cut  down  the  language  of  the  enactment  aceordtqg 
to  its  plain  and  natural  meaning,  or  to  reetriet  ths 
enactment  to  the  partionlar  matter  set  forth  in  tiis 
preamUe.  "  Undoubtedljr '* — I  quote  from  Chitty, 
Ij.  J.'s,  judgment  words  with  which  I  cordially  agree— 
'*  it  is  a  seuled  rule  that  the  preamble  cannot  be  mads 
use  of  to  oontrol  the  enactments  themsdves  where  tiny 
are  expressed  in  dear  and  nnambiguoos  terBia."  B«t 
the  preamble  is  a  key  to  the  statute,  and  affords  a  due  to 
the  scope  of  the  statute  when  the  words  oonstmed  by 
themselves  without  the  aid  of  the  preamble  are  fsiily 
capable  of  more  than  one  meaning.  Tbere  is,  however, 
another  role  or  wacning  which  cannot  be  too  often  re- 
peated, thatyoumustnotcreateorioiaginean  amhigiii^ 
in  order  to  biin^  in  the  aid  of  the  preamble  or  recitaL 
To  do  so  would  in  many  cases  frusteate  the  enaetoieni 
and  defeat  tibe  general  intention  of  the  LegiaUtiae. 
It  may  wdl  be  in  this  and  in  other  oasea  that  tbe 
Legislature,  takmg  the  redted  facts  as  the  occasina 
of  the  enactment,  lias  ddiberatdy  used  larger  wocds 
to  prevent  tiie  same  kind  of  mischief  in  other  lonH. 
In  the  present  case  I  am  bound  to  express  my  (^inian, 
with  unfeigned  respect  for  those  who  think  otherwise, 
that  there  is  not  any  such  ambiguity  in  the  prssent 
Act  as  entitles  a  court  to  out  aown  or  restrict  te 
words  of  tiie  enactment  by  the  redtal  in  tiie  nreaaiUa* 

I  have  said  thus  much  about  the  preamble  becan« 
I  dissent  from  many  of  the  arguments  whidi  haie 
been  used,  aod  the  question  is  one  of  general  interest 
But  in  truth  it  is  not  essential  to  my  opinion  in  this 
case,  because  I  am  prepared  to  accept  the  ooostmctioa 
put  upon  the  word  *' place"  by  the  learned  cousd 
for  the  respondents. 

To  turn  now  to  the  enactments  themselves,  sad 
reading  only  what  is  material  to  explain  my  coa- 
struotion,  section  1  provides  that  no  hooae,  offioe. 
room,  or  other  place  shall  be  opened,  hept^  or  Qssi 
lor  th^  purpose  of  any  person  using  the  same  or 
conductmg  the  business  thereof  betting  with  pcnoas 
ressorting  thereto,  or  f ot  the  purpose  of  reodnog 
depodts  in  tiie  manner  which  has  beesi  abortly 
desconbed  as  ready-money  betting.  Section  3  enaets 
tiiat  any  person  who,  beanff  the  owner  or  occupier  of 
any  house,  room,  office,  or  other  place,  shall  knowingly 
and  wilfully  permit  the  same  to  be  opened,  kept,  or 
used  by  any  other  person  for  the  purpoees  aforessid 
or  dther  of  them,  or  any  person  oondoeting  tbs 
business  of  any  house,  &o.,  used  for  the  parpens 
aforesaid,  shall  be  liable  to  penalties.  The  pnMat 
case  falls  within  section  3,  and  the  important  wofdi 
are  ''opened,  kept,  or  used."  I  tlunk  tiiat  ths 
word  *'used"  must  mean  something  different  fron 
<*  opened  "  or  *'  kept,"  and  be  intended  to  enlarge  tbs 
scope  of  the  enactment;  and  the  person  wlio 
dewly  different  in  kind  from  the  oooopiei 
permits  the  user.  I  cannot  find  any  sufficient 
for  not  attaching  its  ordinary  meaning  to  the 
"  used,"  which  is  not  a  difficult  word  to 
Indeed,  I  have  had  some  difficulty  in  nndearsfcaylt^ 
in  what  other  sense  the  word  is  said  to  be  eoDployBd, 
or  grasping  the  meaning  sought  to  be  attached  to  ^ 

It  will  be  seen  that  the  prohibited  purposes  sie 
twofold :  (1)  using  a  house,  &c.,  for  the  purpose  of 
bettinfp  wiw  jpersons  resorting  thereto,  mad  (Q 
recdving  deposits  on  bets.  I  have  already  said  tW 
for  the  purposes,  of  this  case  I  accept  Mr.  Walton^ 
contention  that  the  word  *'  place  "  dioold  be  oonstnsi 
as  ^usdem  generis  with  house,  room,  or  office.    I  vfl 
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tke  it  to  mean  any  enolosed  space  capable  of  being 
led  and  in  fact  used  by  persons  carrying  on  the 
tiainesB  of  betting  with  others  as  their  otBce  or  place 
f  bosxaesii  for  the  time  being.  The  questions  there- 
lie  are :  Was  this  enclosnre  a  place  capable  of  being 
\  used ;  was  it,  in  fact,  used  for  the  purposes 
entioned  in  the  first  section  of  the  Act,  and  did  the 
ppondents  wilf  nlly  permit  it  to  be  so  used  ? 
The  enclosnre  in  the  present  case  is  a  piece  of 
round  of  not  more  than  a  quarter  of  an  acre  in 
Ltent,  fenced  off  and  enclosed  by  iron  railings.  We 
ive  not,  therefore,  to  consider  any  questions  such  as 
me  raised  in  Doggett  y.  CaUenu  whether  a  tree  in 
jde  Park  could  be  a  place  mithin  the  meaning  of 
m  Act,  or  those  bug^ested  in  the  course  of  the 
gnment,  whether  a  racecourse  could  be  a  place.  It 
an  enclosed,  segregated  space  of  comparatively 
oderate  dimebsions,  and  it  was  scarcely  denied  that 
ii  capable  of  being  a  '*  place  '*  within  any  construc- 
m  of  that  word. 

The  number  of  persons  admitted  to  this  enclosure 
iiM  from  500  to  2,000,  and  among  such  persons 
ere  are  always  a  certain  number,  varying  from  100 
20O,  who  are  professional  bookmakers  "  carrying 
I  their  business '  (I  use  the  language  of  the  amendea 
irticulan)  in  the  manner  described.  Of  the  other 
Hobers  of  th»  public  frequenting  the  enclosure 
e  greater  number  go  there  for  the  purpose  of 
baddng  "  horses  with  the  bookmakers,  but  a  certain 
imber  do  not  bet  at  all.  They  go  there,  I  suppose, 
im  curiosity  or  in  company  with  thmr  friends, 
perhaps  even  (though  the  situation  does*  not  seem 
ty  eligible  for  obtaining  a  quiet  view)  to  see  the 
ce.  The  bookmaker  in  the  enclosure  is  accompanied 
'  his  clerk  or  partner  with  the  necessary  book  for 
«ording  his  transactions.  He  does  not  confine  him- 
If  to  any  fixed  spot  in  the  enclosure,  nor  does  he  use 
y  such  apparatus  as  a  desk,  stool,  or  umbrella, 
DQgh  any  particular  bookmaker  is  usually  to  be 
md  in  or  near  the  same  part  of  the  enclosure.  The 
lended  particulars  then  describe  the  mode  of  betting 
opted  l^  the  bookmakers.  To  put  it  shortly,  the 
lotice  is  for  the  members  of  the  public  who  bet  with 
an  to  bac^  a  particular  horse  against  the  "  field," 
lilst  the  bookmaker  backs  the  *' field"  against  the 
rticular  horse  selected.  A  bookmaker  anxious  to 
d:  the  field  sgainst  a  particular  horse  calls  out  the 
ds  which  he  will  give  or  take  in  respect  of  those 
ises,  and  this  practice  of  calling  out  the  odds 
largely-adopted  by  every  bookmaker  betting  in  the 
doeure  for  the  purpose  of  attracting  the  attention 
backers.  Some  Dookmakers  carry  on  a  ready- 
ney  business — that  is,  usually  require  the  backer  to 
watt  his  stake  when  the  bet  is  made.  Others  do 
» greater  part  of  their  business  on  credit — that  is, 
hout  requiring  a  deposit.  But,  as  might  be  ex- 
ited, a  deposit  is  required  when  a  bet  is  made  with 
erson  unknown  to  them. 

)n  this  statement  of  facts  I  cannot  bring  myself  to 
ibt  that  the  reserved  enclosure  is  a  place  in  the 
nre  of  a  room  which  is  in  fact  used  by  professional 
ting  men  as  their  place  of  business  for  the  time 
Dg,  or,  if  you  will,  temporary  office,  for  both  the 
poses  mentioned  in  the  first  section  of  the  Act — 
nely,  for  the  purx>06e  of  betting  with  persons  resort- 
*  thereto,  and  for  the  purpose  of  money  being 
tived  by  them  in  consideration  of  a  promise  to  pay 
Bey  on  the  contingency  of  a  horse-race.  In  my 
Dion  the  provisions  of  the  Act  are  infringed  if  a 
son  carries  on  his  business  in  the  manner  prohibited 
the  Act  in  some  known  room  or  place  to  which 
ipile  who  come  to  bet  with  him  can  resort  knowing 
t  they  will  find  him  there.  There  is  nothing  what- 
m  in  the  Act  which  requires  that  the  oocnpation  or 
r  of  the  place  for  the  prohibited  purposes  shall  be  ^ 


exclusive,  or  that  the  person  using  the  place  shall  have 
a  right  of  occupation  of  axry  defined  portion  of  it. 
And  I  regard  it  as  altogether  immaterial  that  the  book- 
makers do  not  stand  on  a  stool  or  box,  or  use  a  gaudy 
umbrella  for  the  purpose  of  rendering  themselves 
more  conspicuous  or  attracting  the  attention  of  their 
customers.  Those  are  accessories  which  may  afford 
useful  evidence  when  the  nature  of  the  business  is  in 
doubt,  but  are  not  essential  to  the  carrying  on  of  the 
business.  Then  it  is  said  that  the  bookmakenpsy 
the  same  fee  for  admission  as  the  other  meoilMBB  of 
the  public,  and  have  no  more  right  there  than  others 
who  have  paid  the  same  fee.  I  am  unable  to  see  the 
relevance  of  this.  The  question  is,  not  how  they  get 
there,  but  what  they  are  permitted  to  do  when  they 
have  got  there  P  In  short,  it  seems  to  me,  on  the 
admitted  facts  of  this  case,  that  this  enclosure  is  a 
species  of  betting-room  or  exchange  to  which  pro- 
fessional betting  men  go  for  the  purpose  of  pursuing 
their  calling,  and  wmch  their  customers'  resort  to 
knowing  they  will  find  them  tiiere  and  be  able  to  deal 
with  them.  I  adopt  the  judgment  of  the  present 
Master  of  the  Rolls  in  the  Stockton  OAW^U^idddVY. 
Lo/thouse),  which  seems  to  me  a  more  dimoult  one 
than  the  one  before  your  lordships. 

It  is  not  in  controversy  that  the  respondents  know* 
ingly  permit  the  enclosure  to  be  used  oy  betting  men 
in  the  manner  described,  and,  inasmuch  ss  it  does  not 
appear  that  any  other  part  of  the  land  under  their 
control  is  used  for  the  same  purpose,  I  should  have 
little  difficulty  in  inferring,  if  it  were  necessary,  that 
the  reserved  enclosure  is  appropriated^  by  them  for 
that  purpose.  I  have  a  strong  suspicion  that  they 
would  not  permit  the  betting  men  to  carry  on  their 
business  on  the  grand  stand  or  any  other  psxt  of  their 
adjoining  land  or  buildings.  But  it  is  not  so  found 
in  the  present  case,  and  I  have  no  right  to  assume  it, 
nor  is  it  necessary  for  the  purpose  ox  this  case.  It  is 
sufficient  to  say  that  the  bbolanakers  are  licensed  or 
permitted  bytne  respondents  to  use  this  particular 
place  for  the  purposes  of  their  business. 

Some  of  the  learned  judges  have  thought  it  incon- 
ceivable tiiat  i^e  Legislature  can  have  intended  to 
prohibit  the  use  of  an  enclosure  like  the  one  in 
question  for  the  purposes  detailed  in  the  amended 
particulars.  I  have  a  greater  difficulty  in  imder- 
standing  why,  under  the  provisions  of  an  Act  directed 
to  the  suppression  of  a  particular  kind  of  gaming,  a 
person  should  be  allowed  to  transfer  his  business  for 
the  day  or  more  to  an  enclosure  in  Eempton  Park  and 
carry  it  on  there  in  precisely  the  same  manner  which 
he  oovld  not  do  in  his  own  office  in  London  Or  else- 
where. I  do  not  think  that  any  serious  difficult  is 
created  by  the  enclosure  being  liable  to  be  treatea  as 
a  common  gaming  house,  with  the  consequences 
thereof.  Persons  who  resort  to  this  enclosure  must 
know  what  they  are  about.  And  it  is  admitted  that 
the  majority  of  people  who  go  there  do  so  for  the 
purpose  of  betting* 

For  these  reasons  I  agree  with  Rigby,  L.J.,  and 
my  noble  and  learned  friend  Lord  Hobhouse  that  the 
judgment  of  the  Court  of  Appeal  should  be  reversed. 
But  as  the  majority  of  your  lordships  are  of  a  different 
opinion,  the  appeal  will,  of  course,  be  dismissed  with 
costs. 

Lord  James  of  Hebefobd.— I  desire  to  say  that  it 
appears  to  me  that  this  action  was  duly  brought  in 
the  court  below. 

The  leading  counsel  for  the  appellant,  in  the 
commencement  of  his  argument,  very  properly  called 
your  lordships'  attention  to  the  fact  that  the  action 
was  in  one  sense  a  friendly  action — a  fact  of  whidi 
the  courts  beJow  had  also  been  informed*  It  appears 
that  by  a  deoision  in  the  case  of   Hawke  v.  Dunn 
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the  prooeediogs  parojitted  by  the  defendants  at 
Eempton  Park  would  be  regarded  as  illegal.  From 
that  dedaion  there  could  be  no  appeal.  8tiareholder§ 
in  the  defendants*  company  were  therefore  interested 
in  obtaining  the  decision  of  the  Oourt  of  Appeal  and  of 
this  House  upon  the  matters  involyed.  To  effect  his 
object  the  plaintiff,  one  of  the  shareholders  in  the 
dAfeadlHlts'  company,  brought  this  action  in  a  form 
wbidb'wonld  secure  a  judgment  upon  the  legality  or 
illigUity  of  ihe  defendants*  proceedings.  It  seems 
dear  that  the  action  was  brought  in  good  faith  for 
the  purpose  of  obtaining  an  anthoritatiye  and  final 
judgment.  Probably  the  plaintiff  will  regard  with 
satistotion  his  want  of  success  in  the  action.  But  the 
judgment,  whateyer  it  may  be,  will  and  must  be  acted 
npon«  This,  therefore,  is  not  a  case  where  the 
judgment  of  a  judicial  tribunal  ia  sought  for  the 
purpose  of  determining  a  right  for  mere  abstract 
purposes. 

It  also  seems  quite  dear  that  there  is  no  ground 
for  saying  that  any  collusion  has  existed  between  the 
plainlaff  and  defendants  or  their  legal  adyisers.  The 
.statements  made  by  Mr.  Asquith  and  the  late  Sir 
Frank  Lodcwood  are  condusiye  upon  that  point. 
In  the  course  of  his  reply  at  the  Mr  of  the  House 
Mr.  Asquith  stated  that  he  had  acted  as  leading 
connsd  for  the  plaintiff  in  the  case  of  Hawke  y.  Dunn, 
and  had  argued  successfully  in  that  case  that  facts 
simOar  to  those  existing  in  the  present  suit  consti- 
tnted  illegality.  Not  the  slightest  trace  can  be  found 
throughout  the  whole  of  these  proceedings  of  any 
want  of  good  faith  or  zeal  on  the  part  of  plaintiff  or 
his  adyisers  in  the  conduct  of  the  suit. 

It  was  stated  by  the  leading  counsel  for  the 
appdlants  that  a  somewhat  too  broad  admission  was 
alleged  to  haye  been  made  in  the  tenth  **  particular," 
wherein  it  was  stated  that  at  the  time  of  the  passing 
of  the  Betting  Houses  Act,  18o3,  betting  was  carried 
oh  and  had  been  carried  on  since  the  commencement 
of  the  century  in  certain  endosuies  in  predsdy  the 
same  manner  as  now  existing.  In  my  judgment  this 
allegation  is  immaterial,  and  cannot  in  any  degree 
affect  the  decision  that  should  be  arriyed  at  on  -this 
appeaL  But  eyen  if  it  were  material  the  alleged  in- 
accuracy has  now  been  plainly  corrected  by  the  state- 
ments made  in  the  tenth  paragraph  of  the  appellant's 
case.  Bndi  statements,  admittedly  correct,  are  now 
accepted  without  reference  to  the  allegations  in  the 
tenth  **  particular.*'  '  The  decision  of  your  lordships 
will,  therefore,  proceed  upon  the  statement  of  fact 
that  some  ready-money  betting  had  existed  on  race- 
courses prior  to  1853,  but  in  less  degree  than  that 
whidi  hM  occurred  since. 

Inasmuch,  therefore,  as  it  seems  that  this  action  has 
not  been  brought  to  try  any  abstract  question,  that 
the  judgment  of  this  House  is  sought  for  the  purpose 
of  t)eing  enforced  and  acted  upon,  and  that  the  action 
— which  has  been  conducted  m  perfect  good  faith — is 
iu  no  sense  cbUnsiye,  I  can  see  no  ground  for  the 
suggestion  that  there  is  any  impediment  in  the  way 
of  the  due  determination  of  this  appeal* 

I  do  not  refer  in  detail  to  tiie  facts  of  the  case,  which 
haye  been  already  stated,  but  I  regard  them  as  estab- 
lishing that  within  an  endosure  at  Eempton  Park 
certain  "  bookmakers  *'  are  in  the  habit  of  betting, 
that  sudi  persons  make  betting  their  trade  or  business, 
and  that  the  fact  of  sudi  betting  taking  place  within 
the  endosure  is  known  to  the  defendants,  and  the 
betting  not  being  interfered  with  most  be  taken  to  be 
sanctioned  by  them. 

The  action  is  based  on  the  allegation  that  the 
respondents  haye  infringed  the  proyisions  of  the 
Bettinff  Houses  Act,  1853,  by  opening  and  keeping 
open  tEe  endosure  for  the  purpose  of  being  used  by 
professional  **  bookmakers  '*  for  betting  with  persons 
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resorting  thereto.    In  order  to  detennine  the  qnniioa 
submitted  for  the  dedsion  of  ^onr  lordships*  Enm,  ' 
is  necessary  carefully  to  consider  both  the  hiitorj  r 
the  proyisions  of  the  Betting  Houses  Aot  0!  1851 
In  rdation  to  the  origin  of  the  Aot,  I  ooseir 
the  statement  made  by  Hawkins,  J.,  m  ike  < 
of  Beg,  y.  Cook.    It  appears  that  shortly  befon 
passing  of   the  Act  of    1853  a   system  of  ~^ 
money  betting   had  sprung  up  in  the  M< 
and  the  larger  proyindal   towns.    Houses,  0 
and  rooms  were  opened  for  the  sole  purpose  of  ani 
iug  on  this  betting   business.     PaWic-hooses 
were  utilized  for  effecting  the  same  object   In 

S laces  lists  giying  the  names  of  hofses  eotend 
ifferent  races  were  exposed  to  yiew.     Agsioit 
names  of  the  horses  on  these  lists  figures  were  * 
showing  the  odds  the  betting  m«n  or  bool 
carrymg  on  the  betting  busini'ss  was  willing  to 
agauist  each  horie.    These  betting  pLioes  wen 
to  the  public  in  the  same  way  that  a  shop  ii 
open.    Anyone  wishing  to  back  a  heme  would 
to  deposit  the  sum  of   money  he  desired  to 
with  the  person  in   attendance,   recciyiDg  a 
recording  the  transaction.      Such  a  modi>  of 
ting  of   course  represents  what   is  termed 
money    betting.      These    list    houses    bsessH 
numerous,  and  the  betting  carried  on  in  then 
so  extensiye,  that  the  Gk>yemment  d  the 
determined  to  deal  rigidly  with  the  evili  r 
therefrom,  and  to  suppress  by  rendering  iOml 
list  houses.    With  this  object,  as  declared  bv 
Alexander  Godcbum,  the  then  Attomey-Qcoenl, 
Act  of  1853  was  passed.    The  object  of  thst  Act 
be  disooyered  from  its  contents.    It  is  intitokd  *' 
Act  for  the  Suppression  of  Betting  Houses.'*  end 
preamble  redtes  "  that  a  source  of  betting  hss  o(  i 
sprung  up  tf!"*^*"g  to  the  demoralisation  sad  *** 
of   improyident  persMis  hj  the  opening  of  ^ 
called  Dettang  houses  or  offices,  and  the  nedvas 
money  in  adyance  by  the  owners  or  oocupsm  of 
houses  or  offices,  or  by  other  persons  scting  oa^ 
behalf,  on  their  promises  to  pay  moii|By  on  etesli 
horse-races  and  the  like  contingencies.   For  ' 
suppression  be  it  enacted,"  &c. 

It  will  be  seen  that,  so  far  as  tlie  prsamUs 
the  intention  of  the  Legislature,  the  erii  iatsBdei 
be  dealt  with  is  not  the  aot  of  bettang  eiO* 
depodting  mon^  or  on  credit,  which  was  sadii 
The  eyil  redted  is  the  carryini^^  on  of  s  ^ 
budness  under  certain  conditions  in  a  hooss  or 
and  for  suppresdon  of  these  houses  snd  offios 
proyisions  of  the  Act  were  framed. 

Doubtless  the  contents  of  a  preamble  of  sa  id 
Parliament  cannot  for  any  purpose  control  thesrt 
clear  proyision  of  the  statute;  bntif  thewoidi^ 
the  statute  giyes  rise  to  doubts  as  to  its  pir 
construction,  the  preamUe  can  be  and  oogM  ^ 
referred  to  in  order  to  arriye  at  the  proper  ««J" 
tion  to  be  put  upon  the  enacting  portioa  d 
statute. 

Upon  this  subject  I  fully  accept  the  didumd 
Tenterden  in  HaUimY,  Cwe^  1  B.  &  Ad.  5;K. ^ 
thus  summarizes  the  matter:    *' It  is  vw7_^ 
argued  for  the  plaintiff,  that  the  enacting  vo^^ 
Act  of  Parliament  are  not  always  to  be  ha'"~^ 
words  of  tiiie  preamble,  but  must  in  many  i 
beyond  it.    Tet  on  a  sound  construction  d  ewy 
of  ^Parliament  I  take  it  the  words  of  the  enseta 

must  be  confined  to  that  which  is  the  pbis 
and  general  intention  of  the  Legidataro  in  pa' 
Act,  and  the  preamble  affords  a  good  due  to 
what  tiie  object  was." 

With  the  intention  apparently  of  dealing  av^ 
ing  only  with  the  erils  redted  in  the  Ifnajm 
Legidature  proceeded  in  the  first  seotion  of  tit 
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to  inict :  "  No  boue,  TOom,  or  otLec  plAce  fhall  be 
opened,  kept,  or  used  for  the  pnrpoM  of  tbe  owner, 
occopitr,  OT  keeper  thereof,  or  any  person  utJDg  the 
nae,  or  an;  pKEOn  proonred  or  employed  by  or 
tding  for  or  on  beha]f  of  mcfa  owner,  ooon^er,  or 
pmon  iiamg  the  nme,  or  of  any  person  baving  tbe 
■ate  or  muHsemeiit  or  in  an^  manner  coodaotiiig 
tbe  bnuneH  Ibereof,  betting  with  pertone  reeortiDg 
theretfi,  and  every  honw,  office,  or  room,  or  other 
pUoe  opened,  kept,  or  lued  for  the  pnrpoaea  aforeaaid, 
H  any  of  tbem,  is  hereby  dedared  to  be  a  conunon 
animioe  and  contrary  to  law."  And  by  seotion  2 : 
"Every  house,  room,  oiBoe,  or  other  pUoe  opened, 
kspt,  or  need  for  the  purposes  aforesaid,  or  any  of 
Ihan,  shall  be  taken  and  deemed  to  be  a  common 
gaming  honae." 

Tbe  pavvisions  of  this  second  clanae  are  very 
iupcTtent  when  ooDstming  and  applying  tfaa  flnt. 
In  order  to  laing  the  first  danse  into  operation  some- 
tbing  moat  exist  that  can  at  least  oonitmotiTely  be 
rrguded  ■•  a  oommoQ  gaming  house.  AsthebettiDg 
at  Eetnpton  Park  was  not  carried  on  in  a  honae,  room, 
or  oSoe,  it  beoomea  neoeaaaiy  to  detnmine  what 
tffflct  is  to  be  given  to  tbe  words  "  other  place,"  and 
how  far  they  oan  be  held  to  api^y  to  the  enolonire 
vberein  the  alleged  illegal  betting  took  place. 

Speaking  in  general  terms,  whilst  the  place  men- 
tituied  in  the  Act  most  be  to  some  extent  fj'atdtm 
f«ttri*  witb  bonse,  room,  or  office,  I  do  not  think  that 
It  need  poasew  the  same  oharsoteriatica ;  for  instanoe, 
it  ured  not  be  covered  in  or  roofed.  It  may  be,  to 
some  extent,  an  opoi  ^aoe.  Bnt  eertain  conditions 
Kuat  rxiit  in  order  to  oring  such  space  within  the 
wotd  "place." 

There  mnst  be  a  defined  area  so  marked  ont  that  it 
ean  be  fonnd  and  recognised  as  "tbe place"  where 
tbe  bnsinesa  is  carried  on  and  wherein  the  bettor  can 
be  fonnd.  Thus,  if  a  person  betted  on  Salisbury 
FUn,  there  wonld  be  no  "plaoe"  wilhin  the  Act. 
Dm  whole  of  Epeom  Downs  or  any  otlier  racecourse 
wbere  bettinfi  takes  place  would  not  oonstitnte  a 
tdace;  bnt  directly  a  definite  localication  of  tbe 
bnainees  of  betting  is  effected,  be  it  under  a  tent  or 
even  movable  nmbrella,  it  may  be  well  beld  that  a 
"  ^aoe  "  exists  for  the  porposes  of  a  oonviotion  under 
flie  Act  If  this  view  be  correct,  I  think  that  tbe 
eocloenra  existing  at  Kempton  Park  might,  pbyd- 
eslly  speaking,  nnder  certain  conditions  constitute 
"  a  place  "  within  the  meaning  of  tbe  first  and  second 
sections  of  the  Act  of  18S3.  It  is  a  defined  space 
limited  by  metee  and  bounds,  and  of  soch  an  area  that 
a  peraon  therein  carrying  on  tbe  buaineas  of  betting  can 
be  found.  I  also  tlunk,  as  I  have  previously  stated, 
that  it  ie  eatablisbed  that  wltUD  tiiis  endoanie  betting 
took  plaoe,  that  the  beta  wen  made  by  men  whose 
IsisliiiiM  is  tbat  of  a  bot^maker  or  betting  man,  and 
that  such  betting  took  place  witb  tbe  oog^sance,  and 
therefore  it  mnst  be  held  with  the  sanction,  of  the 
defcndanta.  Bnt  the  mun  qneetion  invtjved  in  this 
caie  has  still  to  be  solved— namely.  Was  the  enoloenre 
(^eaied,  kept,  or  used  for  the  purpose  of  the  owner, 
oocnpier,  or  any  person  using  the  same,  or  of  snv 
prrMn  oondnotiDg  the  business  tbereof,  betting  with 
persona  resorting  Qiereto?  In  my  opinion  this  question 
must  be  answered  in  the  negative.  For  I  think  that  tbe 
eert*in  eonditiona  I  have  just  referred  to  do  not  exist, 
and  that  in  consequence  of  the  absenoe  of  thoee  con- 
ditions this  enclosure  cannot  be  held  to  be  "a  plaoe" 
wherein  an  oflisnoe  has  beenoommitted. 

In  tbia  case  the  only  allied  "  plaoe  "  where  the 
bnsineaa  of  betting  is  said  to  be  carried  on  is  tbe 
pttriscolar  andomra  referred  to.  But  it  must  be 
moembered  that  tbe  whole  of  Eemnton  Park  raoe- 
coarse  is  enclosed ;  within  that  eoolosnre'  there  are 
certain  stands  and  other  endoeurei.     Unfortnnately 


it  is  known  to  all  that  aa  a  general  rule  wherew 
racing  takee  place  betting  apoa  tbe  noea  exists  alio. 
Some  portion  of  those  wno  witness  brase-raoee 
Invariably  bet.  It  may  be  taken,  tberelore,  tikat  of 
the  spectators  who  enter  the  Kempton  Park  laoe- 
course  a  certain  number  intend  to  bet  on  the  races 
and  do  so.  Those  who  back  hoiMs  are  for  the  most 
part  members  of  the  general  public  ,*  tbose  witb 
wh<Hn  the  Horses  are  baoked— that  is,  thoee  who  lay 
tbe  odds  against  the  difirent  boraes,  are  known  aa 
"bookmakers,"  and  no  doubt  attmd  at  all  raoe- 
leetings  witb  the  primary  object  of  cairying  on  their 
buainesa  of  betting. 

It  is  probable  tbat  througfaont  the  iriiole  of  tbe 
encloeed  iMcoonrsa  betting  on  tbi     " 
takes  place  in  greater  or  less  degree, 
is  notning  to  prevent  taeh  betting  ev 
such  enuoeea  oonraa. 


hbettmgei 
But  by  a  aoi 


ipton  Park  o 
a  qtedal  enokwne— the  one  in   q 
pntpoee  of  betting.    Tbe  spot  Kppet 
'•  bookmakcn  "  in  oonatqnenca  of  i 
and  adjaoesit  to  different  standi,  ■ 
of  the  wimdng  poet  and  of  the 
mea  of  tbe  hones  about  to 
I  are  made  pnblio.    But  I  < 
lenda&ts  bave  opened,  ke^  or  used  this  en- 
closure for  tbe  purposes  of  betting  more  than  any 
other  portion  of  Uie  raoeoourse.    Anv  member  of  tbe 
it  for  tbe  purpose  <n  seeing  tbe  race, 
betf  ..  .  -       - 

ants,  and  tbe&otti _ 

from  the  personal  action  of  the  persons  entering  it. 
certainly  can  find  no  direct  evidenoe  tbat  tbe  endlo^nre 
as  opMied,  kept,  or  used  tot  tbe  purpoae  mentioned 
I  eeotion  1  of  ttie  Act— that  is,  (or  otmdnoting  the 
business  of  betting.  DouMess  it  is  proved  tbat 
betting  aa  alleged,  syatsmatiaally  took  place  wiUtin 
the  eodosoie  to  tbe  knowledge  of  the  defendanta.  Is 
tbat  evidence  snSoieDt  to  eatablish  aa  infringamesit 
of  the  Act  f  In  my  opjnitm  it  is  not.  As  was  often 
remariud  during  the  argnmcot  of  the  oaae  at  tbe  bar, 
^-*" — :  is  not  illegal  in  itsdf,  and  the  statate  never 
idtomaksitBo.  Itisonly the openinK, keeping, 

gof  a  ^aoe  for  tbe  carrying  <m  <nabming 

bnainaas  tbat  is  illegaL  This  is  snown  by  tbe  oopse- 
qucnoee  created  by  sedion  2  of  tbe  Act.  lite  plaoe 
wherein  illegality  exists  is  declared  to  be »  oommoo 
gaming  house,  and  the  right  to  arreat  and  aaardi  ^ 
peraons  found  therein  foUows.  A  maawho  betior 
'    '^'       *    '    bouse,  or  tbe  man  wfao, 

.  _-i  a  dub,  even  a  sporting 

imon  races,  is  gmitf  of  no  fUt^al 
act.  in  Buou  caaas  tlia  ingrediesit  of  dedication  cr 
appropriation  of  the  plaoe  to  the  puipoeos  of  a  batting 
bndnesi  is  absent  And  aa  I  tfafiik  that  in  this  osm 
tacit  ingredient  is  equally  abavit,  it  appears  to  me 
tbat  this  enclosure  bas  not,  hf  the  proceedings  yMA 
ooour  within  it,  been  ocnstitnted  a  plaoe  wUbin  the 
meaning  of  aeotion  1  of  the  Act  of  1853. 

In  thus  dealing  witb  tbe  case,  I  bave  treated  the 
whole  encloeme  as  being  the  alleged  "place." 
There  is  another  view  that  may  be  preeented— namely, 
tbat  each  peripatetic  bookmaker  using  tbe  enolomire 
occupies  "  a  place"— tbat  is,  the  gromd  upon  which 
bis  two  feet  rest,  and  that  having  permission  so  to 
stand  upon  any  particular  spot  be  may  from  time  to 
time  select,  there  Is  a  shifting  appro^iation  of  each 
of  such  spots  for  the  purpoee  of  carrying  on  his 
business.  But  in  audi  case,  what  can  be  raid  to 
constitute  the  "place"  reonisite  to  coastitnte  tbe 
oflitnoe  F  There  la  nottiing  in  any  way  resemUii^  a 
house,  ofBce,  or  room.  No  defined  area  exists; 
nothing  to  indicate  wbeie  tbe  bocAmsker  can  te 


allows  bettinK  in  bis  private  bo 
ssfftiTJating  idth  Ha  fellows  in  a 
dub,  andlbarebeta 
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f onnd  is  to  be  seen ;  and,  m  waa  admitted  by 
Aaqnith  durinff  his  argunieiit  at  the  bar,  every  pieoe 
of  earth  on  which  a  betting  man's  feet  rest,  say^  oil 
SaHsbnry  Plain,  cannot  oonstitate  a  place  efuadm 
generU  with  house,  office,  or  room.  I  thiols  ^0 
statement  of  the  same  learned  connsel  that  '*#  jl\ft»Q 
mnst  be  a  place  where  a  man  according  to  .the 
orcBn^ry  usages  would  be  found  "  is  ooireot 

I  do  not  purpose  referring  to  the  cases  which  were 
quoted  at  tae  bar  in  detau,  but  I  would  say  that  I 
think  it  must  be  taken  that  the  J^AfSMR^i)'  ^^  Oourt 
of  -^P^  ui  the  present  case  OY^p;^UKW^  decisions 
in  iashvood  ▼.  Miller,  Haigh  T^^mifn  Council  of 
Bheffidd^  and  Hawhe  ▼.  Dunn.  *W1riMt  with  several 
oases,  such  as  Bha/w  ▼.  Morley,  16  W.  B.  763,  L.  B.  3 
Sz.  137,  and  Bowa  ▼•  Fenwkk,  in  which  convictions 
tookplaoe,  no  confliot  arises.  On  the  other  hand,  the 
judgment  appealed  from  seems  to  be  supported  by 
the  Hcottish  case  of  HemeUy  ▼.  Hart,  13  (L  of  Sess. 
Gas.,  4th  series,  9,  and  Snow  ▼•  ffiU, 

For  these  reasons  I  am  of  opinion  that  the  judg- 
ment oC  the  Oourt  of  Appeal  should  be  affirmed,  and 
the  appeal  therefore  dismissed  with  costs. 

Order  aippeaied  from  affirmed,  emd  appeal  dimniued 
wOh^OiU. 

SoHoitors  for  the  appellant,  Le  Braeeeur  A  Oakley. 

Solicitors  for  the  respondents,  Peachey  Jb  Son^  for 
Arthur  Cheese. 


From  "Broh.  Div.  &  Adm.  Div.     \ 
(A.  L.  Smith,  Yaughan  Williams,  [  Jane  7. 

and  Bomer,  L.JJ.)  i 

"The  FuLHAic."  (a.) 

8hip— Salvage — Detention  of  salved  property  hy  receiver 
of  wreck  —  **  Salvage  due  under  this  Act  — Mer' 
chant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60},  ss. 
544,  546,  552. 

By  section  552  of  the  Merchant  Shipping  Act,  1894, 
"  Jrnere  salvage  is  due  to  any  person  under  this  Act,** 
the  receiver  shaU,  if  the  salvage  is  due  in  respect  of 
sertriets  rendered  in  cusisting  any  vessel,  or  in  saving  life 
ther^rom,  or  in  saving  the  cargo  or  apparel  thereof, 
ddam  the  vessel^  or  cargo,  or  apparel. 

Held,  thai  the  words  "  salvage  due  under  this  Act  ** 
were  not  confined  to  cases  where  tfiere  was  a  claim  for 
life  salvage  under  sections  544  and  545  of  the  Act,  or 
where  the  claim  was  for  salvage  services  rendered  to  a 
wreck  or  vessel  stranded  or  in  distress  on  or  near  the 
coasts  of  the  United  Kingdom  under  section  546»  hut 
extended  to  aU  cases  where  salvage  was  recoverable  under 
any  of  the  provisions  of  the  Act. 

Judgment  of  Barnes,  J.  (ante,  p.  62,  [1698]  P.  206), 
affirmed. 

Appeal  from  the  judgment  of  Barnes,  J.,  reported 
ante,  p.  62,  [1898]  P.  206. 

Ilie  action  was  brought  by  the  owners  of  the  British 
steamship  Fulham  agamst  the  defendant,  who  was  the 
receiver  of  wreck  and  collector  of  customs  at  the  port 
of  Plymouth,  to  recover  £60  damages  for  the  deten- 
tion of  The  Fulham  at  Plymouth. 

The  facts  were  shortly  tiiese :  The  Fulham  while 
on  a  vovage  from  Sulina  to  Dunkirk  ran  short  of 
fuel,  and  vuen  in  the  English  Ohannel,  about  twenty 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister- 

at-Law. 


miles  from  Plymouth,  she  was  taken  in  tow  bjiks 
steam  tug  Flying  Buaszard  and  brought  into  Pljnioiith. 
A  daim  for  salvage  services  was  made,  and  tt  t]» 
request  of  the  master  of  the  tug  the  defeodsnt, 
acting  under  section  552  of  the  Merdiant  Sbippiiif 
Act,  1894,  detained  The  Fulham  at  Plymouth  iortvo 
days,  when  she  was  released  upon  security  being  gim 
to  the  satisfaction  of  the  defendant,  (hi  the  ame 
day  a  writ  was  issued  on  behalf  of  the  owners,  natter, 
and  crew  of  the  tug  in  the  Admiralty  Difiigi 
olaiminff  salvage  remuneration,  and  a  salvage  awiid 
was  msae  in  tiieir  favour. 

Barnes,  J.,  held  that  the  defendant  had  juriBdidioa 
under  section  552  to  detain  the  ship,  and  gave  judg- 
ment for  him. 

The  plaintifGs  appealed. 

Bohson,  Q.O.,  and  J.  A.  Hamilton,  for  the  plainiiiL 
— ^The  defendant  had  no  jurisdiction  to  detain  tk 
ship  under  section  552  of  the  Merchant  Siippizig  Act, 
1894.     That    section   only   applies    to  cases  «haa| 
"  salvage  is   due  to  any  person  under  this  Ad* 
Salvage  *'  due  under  this  Act "  refers  to  cases  of  fill  | 
salvage  under  sections  544,  545,  and  to  casss  when 
salvage  is  payable  under  section  546  iHiere  sshagsl 
services  are  rendered  to  a  vessel  wrecked,  straadaiL ' 
or  in  distress  on  or  near  the  coasts  of  tibe  Uiuted! 
Kingdom.    The  salvage  here  was  not  "doe  inid«r| 
this  Act,"  as  there  was  no  life  salvage,  and  Ths 
Fulham  was  not  in  distress  ''  on  or  near  "  the  coast 

Sir  B.  B.  Finlay,  S.G.,  and  H.  Sutton,  ixx  tkaj 
defendant.— Section  552  is  not  limited  to 
which  salvage  is  payable  under  sections  544,  545,  or.] 
546.  It  applies  to  aU  cases  where  salvage 
are  due  or  claimed  under  any  provision  of  the  AeUl 
whether  ^e-provisioB  relates  to  procedure  or  othv- 
wise.  Those  cases  cover  every  claim  for  salTigtl 
services:  see  sections  544-55Q,  565,  571.  If  tSftl 
section  were  limited  as  oontendad  lor  by  the  plaintiii,[ 
the  inquiry  upon  which  the  receiver  of  wre^  wooU 
have  to  embark  would  be  an  impossible  one,  aad  Mil 
duties  in  this  respect  would  be  rendered  impo8Bibfe.j 

They  referred  to  Harifort  v.  Jones,  1  Ld.  Bajm.  391 1 

J.  A.  Hamilton  replied.* 

Cur.  adv.  nitt. 

June  7. — A.  L.  Smith,  L.J.,  read  the  foDowiqg 

1'udgment :  This  is  an  action  brought  in  the  AdsoJiahjl 
>ivirion  of  the  BQgh  Oourt  of  Justioe  by  the  oi 
of  the  steamship  Fulham^  which  is  a  British  shipbl 
against  the  receiver  of  wreck  and  collector  of  costoos 
at  the  port  of  Plymouth,  to  recover  damages  lor  Ui 
having  detained  the  plaintiffi*  ship.  Two  cansea  of 
action  are  set  up,  the  first  being  tnat  the  defsodaot 
had  been  gi^ilty  of  what  is  called  in  the  pleaufingi  a 
gross  derdiotion  of  duty  in  detaining  as  he  did  ftt 
plaintiflBi*  ship,  and  the  second  that  the  defendant  kad 
no  jurisdiction  at  all  to  detain  the  plaintiffi*  abi^j 
The  first  cause  of  action  is  traversed  by  the  defcndaat, 
and  the  second  the  defendant  justifies  under  aeetaoa 
552  of  the  Merchant  Shipping  Act  of  1894.  Vf^Xk\ 
the  true  construction  of  this  section  is  the  paraaaocBl 
question  in  this  case,  though  others  have  been  dehaied. 
As  to  the  first  cause  of  action,  my  brother  Barnes  kas 
found  in  favour  of  the  defendant,  and  the  plamtiii 
do  not  appeal  as  to  this.    As  regards  the  justifieatioB 

geaded  under  section  552  of  the  Act  of  1891,  tks 
surned   judge  has   also    found   in   favour   of  tks 

*  The  arguments  as  to  whether  any  life  eelva^ 
services  were  rendered  so  as  to  bring  the  case  widna 
section  544,  and  whether  The  Fulham  was  in 
''on  or  near  the  coasts  of  the  United  KingdoBa' 
within  section  546  are  omitted,  as  in  the  judgmeol  of 
the  court,  it  became  unnecessary  to  deal 
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defeodant,  and  it  ii  against  thif  that  the 
appeaL 

The  qaesiion  is  peooliarly  short  in  itseU,  and  is, 
^What  is  the  true  rendering  of  the  words  in  seotion  552 
of  the  Merchant  Shipping  Act,  1894»  '*  where  salvage 
is  doe  to  any  person  under  this  Act "  ?  It  is  said  on 
behalf  of  the  plainti£b  that  the  words  are  limited  to 
cases  which  oome  within  either  section  544  or  section 
546  of  the  Act,  and  it  is  only  in  sudi  cases  that  the 
receiver  of  wieok  has  jorisdiction  to  detain  a  ship 
alleged  to  be  liable  to  a  salvage  daim  under  section 
552  of  the  Act.  It  was  argnra  that  section  544  does 
not  apply  to  the  present  case  because  there  was  no 
salvage  recoverable  for  salving  life,  and  that  section 
546,  which  relates  to  salva^  of  property,  does  not 
apply  because  the  steamship  FvlJum  was  not  in 
distress  at  any  place  **  on  or  near  the  coasts  of  the 
United  Kingdom,"  though  she  was  in  tiie  port  of 
Plymouth  when  the  daim  was  made  by  the  salvors 
for  salvage  services  rendered  to  her.  I  desire  to  say 
that  I  protest  against  being  taken  through  the  Mer- 
chant ShippiDg  Acts  of  1846,  1854, 1861,  and  1862,  in 
order  to  put  a  construction  upon  the  few  wordis  I 
have  to  construe  in  the  great  consolidating  Act  of 
1894,  withits748  sections  and  22  schedules,  in  the  last 
of  which  no  less  than  48  prior  Acts  have  been  wholly 
or  in  part  repealed.  If  this  is  to  be  the  means  by 
which  a  consolidating  statute  such  as  that  of  1894  is 
to  be  construed,  it  would  be  far  better  that  the 
Legislature  should  not  attempt  to  codifjr  the  law  at 
all,  for  suitors  and  the  oourt  would  ti^en  be  spared  the 
trouble  of  having  abo  to  interpret  an  additional  Act. 
In  the  Act  of  1894  new  groups  of  sections,  with  new 
headings,  are  inserted.  Old  sections  are  placed  in 
new  contexts,  difbrent  phraseolor^  is  at  times  used, 
and,  for  mysdf ,  I  decline  to  embark  upon  an  inquiry 
as  to  why  or  wherefore  the  Act  of  1894  differs  from  the 
prior  Acts,  in  themselves  differing  with  each  other, 
and  I  apply  myself  to  what  the  Leffislature  has 
enacted  to  be  the  law  when  it  passed  Sie  Merchant 
Shipping  Act  of  1894. 

llie  facts  are  these:  The  phuntifTs  ship.  The 
Fulham,  was  in  distress  some  twenty  miles  off  Ily- 
mouth,  bebg  short  of  coaL  The  owners  of  the  tug 
Flying  Buzzard,  being  apprised  of  this  fact,  sent  out 
their  tug  from  Plymouth  to  her  assistance,  and  the  tug 
brought  The  Fulham  safely  into  Plymouth,  whidi  is  in 
the  defendant's  district.  My  brother  Barnes,  assisted 
by  the  Elder  Brethren,  in  a  scJvage  suit  brought  by  the 
owners  of  the  tug  against  the  owners  of  the  steam- 
ship Fulham^  found  that  there  had  been  a  risk,  when 
the  tug  took  The  Fxdham  in  tow,  of  the  steamship 
going  ashore  and  being  lost,  and  that  there  was  some 
risk  to  life,  and  he  awarded  the  sum  of  £900  for  the 
salvage  services  rendered.  The  learned  judge,  in  his 
judgment  now  imder  api>eal,  said  the  risk  to  life 
would  form  an  element  in  considering  the  daim, 
though  it  was  "  substantiaUy  a  daim  for  salving 
property." 

With  these  facts  I  come  to  section  552.  That  the 
present  is  s  case  "  arising  out  of  a  salvage  service  and 
a  dispute  rdating  thereto  "  is  dear,  and  it  is  in  relation 
to  a  dispute  about  this  service  that  the  receiver  of 
wreck  at  Plymouth  detained  TheFtUham,  whidi  deten- 
tion is  now  complained  of.  The  Act  of  1894  is  conve- 
niently divided,  as  many  Acts  are,  into  differents  parts, 
each  part  containing  groups  and  sections  wi^  their 
respective  headings  and  sub-headings.  I  turn  to  Part 
9  of  the  Act,  section  510,  whidi  is  headed  **  Wreck 
and  Salvage,*'  for  this  is  a  part  of  the  Act  I  have  to 
consider.  I  pass  over  those  sections  in  this  Part  9 
which  do  not  relate  to  this  case,  and  are  under  sub- 
headings—'<  Vessds  in  Distress,"  "Deali^  with 
Wreck,"  "Unclaimed  Wreck,"  «*Bemovalof  Wredu," 
** Offences  in  respect  of  Wreck,"    '* Marine  Store] 


Dealers,**  and  '*  iff^-yViwg  of  Andiors  "—until  I  come 
to  sections  544,  545,  and  546,  under  the  sub-heading 
'*  Salvage."  Section  544  relates  to  salvage  for  saring 
life.  Section  545  I  will  leave  out ;  it  is  not  material. 
Section  546  rdates  to  salvage  of  cargo  or  wreck ;  that 
is,  salvage  of  property  where  the  vessd  is  wrecked^ 
steanded,  or  in  distress  on  or  near  the  coasts  of  the 
United  Kingdom.  No  duty  is  imposed  upon  the 
recdver  of  wredc  by  these  sections.  They'  deal  with 
the  salvage  which  may  be  recovered  for  salvage 
services  rendeced,  whether  to  life  or  property.  Next 
comes  the  sub-heading  '*  Procedure  in  Salvage,"  with 
its  group  of  sections.  This  is  an  important  group  as 
renrds  the  present  case.  Sections  547,  548,  549,  550, 
and  551  all  deal  with  the  procedure  which  is  to  take 
place  when  disputes  arise  as  to  the  salvage  to  be 
paid  for  salvage  services  rendered.  It  is  perfectly 
dear  that  the  ralvage  services  about  which  these  dis- 
putes may  arise  are  in  no  way  limited  to  salvsge 
services  on  or  near  the  coasts  of  the  United  Einffdom, 
for  those  sections  embrace  disputes  as  to  salvage, 
wherever  the  services  may  have  been  rendered.  These 
disputes  may  be  settled  dther  summarily  or  by  the 
High  Court,  and  all  disputes  not  summuily  a^udi- 
cated  upon,  according  to  the  provisions  of  the  Act,  are 
to  be  determined  by  the  High  Court.  I  now  oome  in 
this  group  of  sections  under  '*  Procedure  in  Salvage" 
to  section  551,  whidi  deals  with  the  valuation  of  pro- 
perty by  a  recdver  of  wreck  when  a  dispute  as  to 
sdvage  arises,  and  the  Te$  salved  is  in  the  district  of 
the  recdver,  no  matter  where  the  salvage  services  may 
have  been  rendered.  This  section  enacts  that  "  where 
any  diq>ute  as  to  salvage" — which  dearly  means  as 
to  any  salvage,  no  matter  where  the  salvage  services 
have  been  rendered — *'  arises,  the  recdver  of  -  the 
district  where  the  property  is  in  respect  of  which  the 
salvage  dsim  is  made,  may,  on  the  application  of 
dther  party,  appoint  a  valuer  to  value  that  property, 
and  shall  give  copies  of  the  valuation  to  both  parties. 
That  the  recdver  of  wredE  at  Plymouth  had  jurisdic- 
tion under  this  section  of  the  Act  to  appoint  a  valuer 
at  the  instance  of  tibe  salvors,  even  agamst  the  will  of 
the  diipowner,  which  valuer  would  go  on  board  to 
value  tiie  property  salved,  is  to  me  dear,  and  I  did 
not  hear  tiie  contrarv  contended  for  at  the  bar  on 
behalf  of  the  plaintin.  Whether  the  dispute  arises 
as  to  life  salvaffe  or  as  to  salvage  of  property,  no 
matter  where  the  services  have  been  rendered,  this 
jurisdiction  is  conferred  upon  the  receiver,  and  it  is 
not  confined  to  the  case  of  a  vessd  in  distress  on  or 
near  the  coasts  of.  the  United  Kingdom;  and  as 
regards  this  jurisdiction  there  is  no  limit,  excepting 
that  the  property  saved  must  be  in  the  district  of  the 


But  it  is  ssid  that  the  next  section  in  this  group — 
namdy,  section  552,  only  confers  upon  the  receiver 
of  wreck  a  limited  jurisdiction,  and  that  he  has  no 
jurisdiction    to    detain  a  vessel  in   the  case   of  a 
daim   being   made   for   salvage   rendered    to    the 
ship  which  is  then  within  his  jurisdiction  until  pay- 
ment of  the  claim  or  process  be  issued  for  the  arrest 
and  detention  of  tiie  vessd  by  some  competent  court, 
as  is  provided  for  by  this  section,  unless  it  be  a  daim 
for  life  salvage  under  seotion  544,  or  the  vessel  was  in 
disbress  on  or  near  the  coasts,  under  section  546. 
This  argument  is  based  sddy  upon  the  words  in 
section  552,   ''where  salvage  is  due  to  any  person 
under  this  Acti"    I  do  not  agree  with  this  contention, 
and  for  theee  reasons.    First  of  all,  what  is  the  meao- 
ing  of  the  words  *'  salvage  due  under  this  Act "  ?    I 
do  not  deny  that  they  may  mean  money  which  is  due 
and  then  payable  for  salvsge  services.    But  is  this 
their  real  meaning  in  this  section?    Where  can  be 
found  in  dther  section  544  or  546,  or  indeed  in  any 
section  of  the  Act,  {provision  that  money  is  due  and 
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then  payable  for  falyage  aerricee  rendered  P.  It  oaa« 
not  be  found.  No  aalyage  is  dne  and  tiita  payable 
nnder  either  of  the  two  seotions,  or  any  other  section 
in  the  Act.  It  is  olear  to  me  that  the  true  reading 
of  the  words  '*  salyaffe  due  mider  this  Act "  is  not 
that  the  money  shoukl  be  actually  dne ;  and  surely 
this  section  552  is  not  to  be  deleted,  from^  the  statute, 
which,  if  the  meaning  contended  for  is  to  be 
attached  to  the  words,  would  be  the  case.  In  my  judg- 
ment the  word  "  due  "  in  this  section  means  recover- 
able under  the.  Aot.  I  think  this  is  supported  by  the 
words  in  sub-section  3  of  section  552,  *'  if  the  daim 
for  salvage  exceeds  £200 ;  "  and  at  the  beginning  of 
the  section  the  words  are  *'  under  this  Act,**  and  not 
"  under  sections  514  and  546,"  or  even  **  under  the 
previous  provisions  of  this  Act.'*  One  finds  in  the 
Act  how  moneys  payable  for  salvage  services,  whether 
to  life  or  property,  may  be  recovered  under  the  Act, 
and  see  as  to  this;  especially,  section  565.  I  fail  to 
see  why  a  daim^mder  section  565  is  not  a  daim  for 
salvage. under  section  552.  .  In  my  judgment,  tibere* 
fore,  section  552  is  not  limited  to  sections  544  and 
546,  as  contended  for  .by  the  learned  counsel  for  the 
appeUants.  I  am  fully  aware  that  the  side-notes  o 
a  section  form  no  .part  of  the  Act,  but,  having  con 
sidered  the  Act,  I  cannot  put  in. terser  language  whai 
I  hold  to  be  the  meaninff  of  the  section  wan  what ' 
find  in  its  side-note.  *  I  find  in  its  side-note,  **  Deten 
tionof  property  liabla  to  <  salvage  by  a 'receiver.*', 
believe  tnis  to  be  an:  accurate  reiuiering  of  .tiie  section. 
In  my  opinion  the  receiver  of  it  wreck  had  jurisdiction 
to  detain  the  plaintiflFs'  diip  as .  he  did,  and  that  my 
brother  Barnes  was  right  in  the  condusion  he  arrived 
at  as  to  the  true  construction  of  this  section.  >  What 
the  Solidtor-Qeneral  said  about  the  -  Legislature 
plaimig  the  reodver  of  wreck  in  the  shoes  of  the 
salvor,  who  was  entitled  to  a  lien  ux>on  the  property 
salved,  stmdi  me  as  wdl  worthy  of  oondderation, 
but  I  do  not  need  this  to  bring  me  to  the  condu* 
s&on  I  have  arrived  at ;  and  I  may  add  that  I  cannot 
see  any  sense  in  what  the  appellants  contend  for — 
namdy,  that  although  the  reodver  of  wreck  may 
detain  a  ship  in  the  case  of  a  dispute  about  salva^ 
services,  no  matter  where  rendered,  if  the  ship  was  m 
distress  on  or  near  the  coast,  yet  he  has  no  juriiaictionif 
the  same  dispute  arises  and  the  ship  was  not  in  distress 
on  or  near  the  coast  and  yet  is  within  his  district. 

As  regards  the  subsidiary  points — ^namdy,  whether 
life  salvage  had  in  fact  been  rendered,  and  the 
meaning  of  ''  on  or  near  the  coast,"  so  much  debated 
at  the  bar,  I  say  nothing.  In  the  view  I  take  of  this 
ease  these  questums  do  not  arise,  and  if  I  said  anything 
abont  them  it  would  be  pnrdy  obUer*  For  the 
reasons  above  stated,  in  my  judgment  this  appeal 
should  be  dismissed  with  costs. 

Yajjobak  Williams,  L.J,,  read  the  following 
judgment :  I  agree.  Despite  the  arguments 
based  on  the  words  'Mue  under  this  Act"-  in 
section  552,  I  cannot  get  out  of  the  words  of  the 
section.'  I  thought  it  my  duty  to  examine  the  words 
carefully  because  the  construction  we  have  arrived  at 
leads  to  a  somewhat  strong  result ;  that  is  to  say,  that 
there  may  in  fact  be  an  arrest  on  mesne  process  hy  the 
recdver  on  a  mere  daim  of  salvage  in  a  case  in  whidi 
the  receiver  may  have  no  personal  knowledge  of  the 
drcumstances.  I  am  not  sure  that  the  recdver  has 
anT  discretion  if  acclaim  is  made,  as  the  word  used  'is 
''shall."  '  The  power  or  jurisdiction  in  sudi  drcum- 
stances seems  certainly  new  under  this  Act. 

^  BoiOBB,  KJ.,  agreed. 

Afpeai  dismiued^ 

Solidtors  for  the  plaintiffs;  Holman,  Birdwood^  &  Co, 

86lidthr  for  the  defendant,    Sviicitor  to  the  Board 


From  Q.,  fi.  Div.         ^ 

(A.  L.  Smith,'  Bigby,  and  > 

-  -7.)  ) 


JvMl 


Vaughan  Williams,  L.JJ, 

Walshaw'v.  Matob,  Ac,  of  Bnionoun.  (a.) 

Local  govemmeni — Offences^  Unsound  metzt— Obadea* 
nation  hy  justice — GompeMotion  to  owner— ArUtntin 
—  Award  —  Jurisdiction  of  arbitrator — CotU  sai 
expenses—**  Full  compensatum  '*— PkiWc  HeaUh  Ad, 
1875  (38  &  39  Vict,  c.  55),  «.  116,  117,  308. 

Meat  was  seized  hy  an  inspector  of  the  local  autkar^ 
as  unsound^  and  condemned  by  a  justice  under  mdtkm 
116  and.m  of  the  Public  HeaUhAct,  1875.  i  TUemm 
of  the  meat  was  thereupon  summoned  for  an  ofwat  vdet 
section  117,  but  the  magistrates  dismissed  the  snmm 
upon  an  objection  to  its  fnrmt '  withaut  inqumsf 
into  the,  merits,  ,  The  owner  .of' the  meat  daimei 
compensation,  to  be  settled  by  arbttratian^  ujnier  sodies 
308  for  damage  sustained  by  him  by  reasom  of  the  exenm 
by  the  load  authority  of  the  powers  of  the  Act ;  a»d  tk 
arbitrator  found  thai  the  meat  loos,  at  the  Ume  ef  i2i 
condemnation,  sound  and  fU  for  the  food  o/smji,  tid  k 
included  in  the  damage  sustained  by  the  owner  of  tk 
meat  the  loss  of  the  carcase  and  the  expenses  o/  m4 
incident  to  the  seizure  and  in  defending  mmsdf  k/sn 
the  mcigistrates.  In  an  action  on  the  award  &e  ftifi 
refused  to  admit  evidence  that  the  meat  was  wiwwrf  at 
the  time  it  was  condemned,  and  gave  judgment  far  tk 
amount  claimed,  . .    . 

Held,  that  the  question  of  the  soundness  of  the  wedd 
the  time  of  its  condemnation  was  a  question  of  fad  fir 
the  arbitrator  to  determine,  and  his  finding  coM  not  k 
reviewed  in  the  action,  . 

Held,  aUor  that  tlie  rfuU.compensatjon  '*  to  u^ud tk 
owner  of ,  the  meat '.was  entitled  would  indude  the  wsist 
of  the  meat  and  the  expenses  incurred  by  him  in  eowMt- 
tion  with  the  seizure  and  in  defending  himsdf  beforttk 
magistrates,    1.4 

Appeal  from  the  judgment  of  Day,  J.,  at  the  tnd 
of  toe  action  without  a  jury. ' 

The  action  was  broueht  upon  an  award.  It  append 
that  an  inspector  of  nuisances  for  tiie  boto^ 
of  Brighouse  sdsed  under  section  116  of  the  Pshb 
Health  Act,  1875,  a  carcase  of  meat  bdooging  to  tti 
plaintiff  as  unfit  for  human  food,  hu  opinion  as  to  ill 
unsoTmdness  having  been  oonfirmed  by  the  mefioil 
officer  of  health  for  the  borough,  and  tbe  carcass  vsi 
on  the  same  dav  taken  before  a  justice  of  the  peM^ 
who  condemned  it  and  ordered  it  to  be  desUujei 
The  defendants  thereupon  took  out  a  summons  agriHl 
the  plaintiff  under  section  117  of  the  Act,  b^  tki 
magistrates,  without  hearing  any  evidence  or  goaf 
into  the  merits,  dismissed'  the  summons  npoa  t 
technical  objection  as  to  its  form,  making  no  order  m 
to  costs.  No  further  summons  was  tdcen  out  agaW 
the  plaintiff.  The  pUdntiff  then  claimed  oompeninoa 
under  section  308  of  the  Act  for  tbe  d»Mp 
sustained  by  him  by  reason  of  the  exerase  h^  na 
defendants  of  the  powers  of  the  Act,  and  he  ^ 
an  arbitrator  under  sections  179,  .180  for  the 
of  having  compensation  assessed,  and  gav 
thereof  to  the  defendants.  The  defendants  SA 
within  the  prescribed  time  appoint  an  arUtnta; 
the  arbitrator  appointed  by  the  ^  . 

with  the  arbitration,  the  defendants  attoiiiing  Ite 
proceedings,    and   in    spite    of    their  nrolesi  Ifta 
arbitrator  heard  evidence  as  to  the  soundoeas  of  tbi 
carcase.    Tbe  defendants  then  called  eridoMS 
the  view  of  showing  that  the  carcase  1 
The  arbitrator  found  as  facts  that  the 
not  diseased  or  unsound  or  unwholesome  or  unfit  fif ' 


{a.)  Beported  by  W;  P:  Bahhy,  Eeq..  Bamstei^  1 

at-Law. 
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tli«  food  of  man  wh«a  it  «M  oondemned  and 
onlered  to  be  destroyed,  but  wM  Uiea  tonnd, 
wbideeome,  wtd  fit  for  the  food  of  mm ;  and  that 
the  plaintifl,  bv  raaton  of  tbe  exeroiM  of  the  poirera 


of   the    Act,    . 


mutained    damag*    aa    follows 


and  uusdent  to  the  adzare 
incident  to  defending  himwlf  in  the  msgiiteria] 
prooeeding*,  £37  le.  ;  (c)  lou  in  hit  Etitin#i« 
M  ft  batobei  which  ininediatelf  and  neoeaaarily 
Sowed  from  the  Miiara,  oondenmation,  and  magii' 
Mrial  prooeedinga,  £62.  HeaUo  directed  the  defend- 
latB  to  pay  the  oo«ti  of  the  reference  and  of    the 

The  plaintiff  bronght  an  action  npon  the  award  to 
noovs'  the  above  amounts,  wheo  the  defendant* 
Imdovd  snd«noe  to  ihow  that  the  carcase  was  at  the 
time  of  tlie  seinire  and  oondemiiation  unsoimd. 
Day,  J..  refoMd  to  admit  the  evidence  upon  the 
gcmmd  Uiat  this  matter  was  oouoladdd  by  the  tinding 
at  the  arUtiator,  and  gave  judgment  fcr  the  plaintiff 
for  the  amount  olaimed. 

The  defendanta  appealed. 

By  section  306  of  the  Public  Health  Act,  IBTO : 
"  Where  an;  penon  nutains  any  damage  by  reaaon 
of  the  exercise  of  any  of  ^^  powers  of  this  Act,  in 
rrlation  to  any  matter  as  to  which  he  is  not  himself 
in  default,  full  oompensation  shall  be  made  to  such 
ptnon  by  the  local  anthority  exerosing  such  power* ; 
■od  Miy  dispute  as  to  the  fact  of  damage  or  amount 
of  compeuMtion  shall  be  setUed  by  arbltretioa  in 
maiinei  proTided  by  the  Act.    .    .    ." 

Maemorran,  Q.C.,  and  T.  B,  D.  Wright,  for  the 
defendants. — The  arbitrator  has  only  jmiadiction 
under  teotion  308  to  dedde  as  to  tlie  fact  of  damage 
and  the  amount  of  ocmpflDsation.  He  has  no  juna- 
diotion  to  find  that  the  oarcasa  was  sound,  as  that  is 
eqiuTalent  to  finding '  that  the  plaintiff  was  not 
in  defaolL  That  is  a  qoeation  of  liability  for 
the  court  -and  not  tor  tne  arbitrator  to  deter- 
mine. This  is  distinctly  atated  by  Lord  Fitz- 
gsnld  in  BrierUy  HtU  Local  Board  t.  PtartaU,  33 
W.  B.'  fi6,  at  p.  58,  9  App.  Cas.  590,  at  p.  603,  and  it 
also  appeus  from  Lend  Selbome'*  opinion.  The 
award  was,  therefore,  bad  on  the  face  of  it,  at  any 
rate  so  far  aa  regarda  that  finding,  and  Day,  J.,  .was 
wrong  in  refusing  to  admit  eridenoe  that  the  oaroase 
was 'imBouud  and  holding  that '  the  -  finding  of  the 
arbitrator  concluded  the  matter.  It  is  open  to  the 
defendants  in  an  action  on  the  award  to  ahew  that  the 
damage  was  not  oooasioned  by  the  ezerdae  of  the 
powers  of  the  Act,  and  that  the  damage  arose  in 
relation  to  some  matter  a*  to  which  the  plaintiff  was 
himself  in  default,  and  in  order  to  show  that,  they 
are  entitled  to  give  eridence  that  the  carcase  waa 
vnsonnd.  [They  also  referred  to  In  rt  liavxa  and 
Bhcndda  Urban  DiaMct  Council,  Law  Times,  the 
lOth  of  May,  1899,  p.  62.]  Further,  the  qoestion 
whether  the  plaintiff  waa  in  default  was  oonoladed 
by  the  order  of  the  jnstioe  condemtung  the  caroase 
as  unfit  for  hnmaa  food  and  directing  it  to  be  de- 
itOTsd.  The  plaintiff  ntight  have  ap^aled  from  that 
order  to  quarter  aeaaiiMiB  under  seotion  269  of  the 
Act,  and  not  having  dose  so  the  order  of  the  jostioe 
was  oonduaiTe  upoD  the  matter,  and  thefludingof  the 
arfaitratar  oannM  override  it.  As  regarda  the  items  of 
damags,  the  oondamnatian  of  the  carcase  was  the 
■at  of  the  jnatioe  and  not  the  aot  of  the  defendaata. 
Iberefore  the  losa  of  1^  oaroase  was  caused,  cot  by 
file  exeniae  br  tiie  dafendants  of  the  powers  of  the 
Aot,  but  by  the  order  of  the  jnstioe.  The  first  it«m 
tlMrelore^-nanuly,  the  value  of  the  oaroase,  cannot 
bareoov«red.  Nor  can  the  eroanaaa  of  the  plaintiff 
n  defending  htmself  befora  uie  magisbatw  be  re-  > 


covered.'  The 
order  giving  thi 
They  did  not  d 
ocoaaioned  bytl 
coats  and  not  1 
Act  Section  21 
the  AttomOT-Oc 
the  Aot  In  re 
A\  W.  E.  513,  [1 
becanse  there  tni 
by  the  owner  of 
tion.  Those  cos 
of  the  meat  and 
oondemnadoD, 

Sc(M  Fox,  Q.' 
a.  p.  Walker,  im 

A.  L.  Suite 
must  be  diamisi 
inq>ector  of  nni 
carcaae  belongii 
officer  of  healu 
the  oonolnaiou  tl 
food,  and  Iheren 
damned  it  and  o: 
waa  issnad  again 
dismissed,  not  u; 
objection,  and  it 
good  one.  No 
was  taken  out. 
against  the  defi 

Knndthathe 
defendants  < 
sddng  and  prooi 
The  plaintiff  apt 
for  the  purpose  i 
bnt  the  defendai 
atbitrator  then 
evidence  was  h( 
defendanta  callec 

made  his  award, 
on  it.  It  aeems 
the  form  in  whit 
not  find  that  the 

rifio  facts  npo 
defendants  & 
I  oome  now  to  i 
Under  it  the  arl 
the  fact  of  dams 
are  not  without  i 
words.  In  Sri 
Iiord  Selbome  a; 
Lord  Selbome  i 
the  inqniiy,  as  h 
he  deals  with  1 
with  them  in  a 
to  law,  then,  no 
There  is  nothin 
action  on  the  aw 
found  by  the 
parties.  Lord  I 
case  under  that  i 
to  sustain  four  ] 
sustained  damag 
been  oooasioned 
looikl  anthority  o 
such  damage  an 
which  he  waa  nv 
amount  of  oomt 
entitled.  Any  i 
be  settled  by  arl 
first  in  the  seotioi 
In  the  execution 
the  arbitrator  ce 
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complained  of  were  matters  done  in  the  exercise  of 
the  powers  of  the  Act,  and  as  to  whidi  the  claimant 
was  not  himself  in  default,  so  as  to  limit  the  scope  of 
his  assessment  of  compensation ;  bat  his  decision,  if 
any,  as  to  the  liability  of  the  defendants  in  point  of 
law  would  not  be  binding,  and  would  be  inoperative." 
In  my  opinion  the  words  of  the  section,  taken  in  con- 
junction with  that  decision,  show  that  every  question 
of  fact  is  in  the  province  of  the  arbitrator,  and  his 
decision  is  binding  upon  the  parties,  and  only  questions 
of  law  can  be  raised  in  an  action  on  the  award.  The 
arbitrator  has  found  that  the  carcase  was  sound.  It 
is  said  that  he  ought  not  to  have  gone  into  that  ques- 
tion, because  by  doing  so  he  has  found  by  inference 
that  the  plaintiff  was  not  in  default.  The  arbitrator 
however,  could  not  have  ascertained  the  fact  of  damage 
without  finding  whether  the  carcase  was  sound, 
though,  no  doubt,  it  followed  that  if  the  carca<«e  were 
sound  the  plaintiff  was  not  in  default.  It  is  farther 
said  that  the  seizure  of  the  carcase  by  the  inspector 
and  its  condetunatioa  by  the  justice  as  unsound  was 
conclusive  to  show  that  the  plamtiff  was  in  default,  but 
iu  my  opinion  that  is  not  conolusiv**,  and  it  was  open 
to  the  arbitrator  to  find  that  the  carcase  was  sound. 

There  remains  the  question  as  to  the  items  of  damage 
claimed.  The  first  item  objected  to  is  £7  IOj.  for  the 
loss  of  the  carcase.  It  is  said  that  the  lops  was  caused 
by  the  act  of  the  justice  who  condemnfd  it  and  ordered 
it  to  be  destroyed,  and  not  by  the  act  of  the  defend- 
ants. I  cannot  agree.  The  proceedings  which  led  to 
the  condemnation  were  originated  by  the  defendants, 
and  they  are  responsible.  It  is  then  said  that  the  costs 
of  the  proceedings  before  the  justices  cannot  be  re- 
covered. By  section  308  of  the  Public  Health  Act,  1875, 
the  plaintiff  is  to  be  paid  '*  full  compensation  "  for  any 
damage  sustained  by  reason  of  the  exercise  of  any  of 
the  powers  of  the  Act  in  relation  to  any  matter  as  to 
which  he  is  not  in  default.  In  the  present  case  the 
plaintiff  has  got  £37  Is.  less  in  his  pocket  owing  to 
the  exercise  by  the  defendants  of  the  powers  of  the 
Act.  In  In  re  Baler  and  Mayor ^  Ac,  of  Birkenhead  the 
owner  of  the  meat  was  held  entitled  to  be  repaid  the 
costs  which  he  had  incurred  in  resisting  the  condem- 
nation of  the  meat.  Lord  Esher,  M.E.,  in  speaking 
of  section  308,  said :  <*  The  words  used  are  very  wide, 
and  it  seems  to  me  that  they  must  include  any  pecuniary 
loss  which  a  man  suffers  when  he  is  not  himself  in 
default.  In  ordinary  language  there  certainly  is 
damage  sustained  by  a  man  when,  in  order  to  defend 
his  property,  he  has  to  call  witnesses  to  prove  that  he 
was  not  in  the  wrong.  It  is  damage  to  his  pocket  be- 
cause he  has  to  pay  the  expenses  of  the  witnesses  whom 
he  has  called.  An  endeavour  is  made  to  avoid  this 
conclusion  by  giving  these  expenses  a  legal  name  and 
calling  them  costs ;  but  they  are  not  the  less  expenses 
which  a  man  has  had  to  pay,  and  for  the  payment  of 
which  he  is  in  the  words  of  the  Act  entitled  to  '  full 
compensation.'  "  That  case  seems  to  me  to  cover  this 
poiQt.  For  these  reasons  the  appeal  must  be  dismissed. 

HlOBY,  L.J. — I  am  of  the  same  opinion.  I  only  wish 
to  make  one  obseivation.  It  cannot  be  denied  that  it 
was  the  doty  of  the  arbitrator  to  deal  with  the  fact  of 
damage  and  the  amount  of  compensation.  It  seems 
to  me  that  it  was  impossible  for  him  to  deal  with  these 
questions  without  deciding  whether  the  meat  was 
sound  or  not.  That  was  a  fact  for  him  to  decide,  and 
it  is  impossible  for  any  court  to  say  that  it  was  not 
within  his  jurisdiction  to  decide  it. 

Vaxjghan  Williams,  L.J.  —  I  entirely  agree. 
In  my  opinion  the  arbitrator  was  acting  within 
his  jurisdiction  in  fiading  as  a  fact  that  the  carcase 
was  sound,  and  that  finding  cannot  be  disputed 
now.  I  wish  to  make  an  observation  with  rdFer- 
enoe  to   an   argument  advanced  on  behalf  of   tiie 


defendants — namely,  that  there  had  been  a  jndiasl 
carder  by  a  justice  condemning  the  m»at  as  misomid. 
and  that,  as  it  had  thus  been  judicially  delenniaid 
that  the  plaintiff  was  in  default,  the  arbitiator  had  no 
jurisdiction  to  go  into  that  question  and  to  ovsmde 
that  judicial  determination.  In  my  opinion  the  ordac 
of  the  justice,  in  this  case,  condemning  the  meat  was 
not  a  judicial  order  at  all.  I  do  not  saj  that  aa 
order  of  condemnation  under  section  117  may  not  ia 
some  cases  be  a  judicial  order  so  as  to  be  oondii^vA 
between  the  parties  unless  set  aside  and  not  to  be 
gainsaid  in  subsequent  proceedings.  But  I  say  that 
upon  the  facts  here  the  order  of  condemnation  was 
not  a  judicial  order  at  all. 

As  regards  the  question  whether  the  £37  Is.  i> 
recoverable,  section  308  gives  ''full  compensation" 
where  a  person  has  sustained  any  damage  by  ressoo 
of  the  exercise  of  any  of  the  powers  of  the  Act,  and 
the  case  of  In  re  Bater  and  Mayor,  d^c,  of  Birktitluttd 
shows  that  these  expenses  are  recoverable.  It  is 
further  said  that  the  loss  of  the  £37  la.  was  caosed 
by  the  justices  before  whom  the  summons  oame  mak- 
ing no  order  as  to  costs,  and  that  therefore  the  loss 
was  not  caused  by  the  exercise  of  the  powecs  of  tb« 
Act.  I  do  not  think  so.  If  a  competent  ooort  had 
made  an  order  dealing  with  these  costs,  the  partie* 
could  not  go  behind  that.  But  hers  the  jostioes  made 
no  order  dealing  with  these  costs. 

Apjpeal  dismisHd, 

Solicitors  for  the  plaintiff.   Walker  A  Bowfy  for  F. 
Walker,  Halifax. 

Solicitors  for  the  defendants,   Williatnmm^  Hill,  4: 
Co,,  for  Storey  <t  Willans,  Halifax. 


Ktgl  (&ouxt  of  SussUtt. 


Chan.  Div. 
Stirling,  J 
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June  7,  Idi 


London  and  Midland  Bank  (Limitsd)  v. 

MiTCHBLL.  (a.) 

Mortgage — Personal  property — StatiUee  of  LimitaiioM'- 
Equitable  mortgagee  of  shares  in  a  limited  eumfauf-- 
Foreclosure — StatuU'barred  deht—2\  Jac.  I,  e.  16,*. 
3—3  &  4  Will.  4,  c.  27,  ».  34—37  <fe  38  VicL  c  57. 

One  of  two  brothers  {who  had  carried  on  hruiiKas  ia 
partnership,  and  were  entitled  to  shares  in  a  linUtid 
company,  the  certificates  of  which  were  deposited  with  a 
bank  to  secure  any  overdraft  on  a  current  account)  died 
in  1891,  and  <Ae  account  was  tlien  closed,  leaving  a  beJaxa 
due  to  the  bank.  In  1898,  no  interest  having  in  tkt  me^" 
time  been  paid  and  no  adcnowledgment  of  the  debt  givem, 
the  bank  sued  the  surviving  brother  and  the  executor  oftH 
deceased  brother  to  enforce  their  security  ;  andy  while  iks 
former  defendant  did  not  resist  the  claim,  the  latter  ohfedei 
that  the  debt  toas  barred  by  analogy  by  the  Statutes  sf 
Limitations. 

Held,  thai  the  bank  toere  entitled  to  the  rdief  ctaiami, 
because  there  was  no  provision  in  any  Statute  of  Limits' 
tixms  affecting  the  right  of  a  mortgagee  of  permmal 
property  to  enforce  his  security,  and  the  mere  fact  tkei 
the  personal  claim  could  not  be  enforced  did  not  deprite 
a  mortgagee  of  his  right  to  proceed  against  the  properfg. 

Originating  summons. 

Two  brothers,  Alfred  and  Edward  Wordswortk 
had   carried  on    business   in   ptftaership    and  had 

(a.)  Reported  by  Waewick  H.  D&afsb,  Keq.,  Bar- 

rister-at-Law. 
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kept  an  aooount,  first  with  a  iMUiking  oompaoy 
DOW  amalgamated  with  the  plaintiff  company, 
and  sabeeqaently  with  the  plaintiff  company.  To 
secure  the  balance  of  their  banking  acooont  Messrs. 
Wordsworth  deposited  with  the  plaintiffs'  predecessors 
the  following  doooments — (1)  five  certificates  under 
the  seal  of  Joseph  Bodgers  &  Co.  (Limited),  showing 
that  one  Joseph  Welstrop  was  the  owner  of  the  shsres 
in  question;  (2)  a  certificate  by  the  secretary  of 
Joeeph  Bodgers  &  Co.  of  a  transfer  of  those  shares  by 
the  ezecntors  of  Joseph  Welstrop  to  Alfred  and 
^ward  Wordsworth ;  (3)  a  transfer  of  those  shares, 
with  the  name  of  the  transferee  in  blank  signed  by 
Alfred  and  Edward  Wordsworth.  The  plaintiff 
company  claimed  to  be  entitled  to  the  benefit  of 
the  secority  thns  created  and  sought  to  enforce  their 
lien  or  equitable  charge  in  the  following  circum- 
stances. 

On  the  3rd  of  April,  1891,  Edward  Wordsworth 
died,  and  the  defendant  William  Mitchell  was  his 
legal  personal  representative.  His  brother,  Alfred 
Wordsworth,  was  still  living.  At  the  date  of  the 
death  of  Edward  Wordsworth  a  considerable  balance 
was  due  to  the  plaintiffs  on  the  banking  account 
which  was  then  dosed.  The  balance  still  remained 
dae,  no  interest  having  been  paid  on  it,  and  no 
aoknowledgment  of  the  debt  having  been  given  by 
Mitchell.  On  the  28th  of  September,  1898,  more  than 
six  years  after  the  death  of  Sdward  Wordsworth,  the 
plaintiffs  issued  this '  originating  summons  against 
Mitchell  and  Alfred  Wordsworth.  Toe  latter  made 
no  objection  to  the  relief  claimed ;  the  former  raised 
the  objection  that  the  Statutes  of  Limitations  were  a 
defence  to  the  action. 

Upjohn,  Q.C,  BJxd  MarUlli,  for  the  plaintiffis. — ^Tbe 
plaintiffJB  claim  a  declaration  that  the  charge  stiU  existed, 
and  ask  for  an  account  of  tbe  amount  due  and  for  a  sale 
of  tbe  shares.  As  to  the  defence  that  tbe  debt  was  to  be 
oonmdered  as   statute-barred,  the  plftwHAPu  contend 
that  even  if  by  analogy  the  doctrine  was  to  be  ad- 
mitted in  the  case  of  an  equitable  mortgage,  the  time 
of  limitation  woidd  only  run  from  the  date  of  refusal 
to  pay  off  the  debt,  as,  in  the  actions  of  detinue  and 
trover,  from  the  dates  of  the  wrongful  detention  and 
oonveision  respectively.     But  to  admit  the  analogy 
at  all  would  be  revolutionary  as  against  the  equitable 
mortgagees,  who  cannot  enforce  their  security  with- 
out bringing  an  action  on  the  debt.    The  debt  in  this 
case  is  not  extinguished  by  the  statute  21  Jac.  1,  c.  16, 
and  no  collateral  right  or  remedy  is  affected  thereby  : 
Courienay  v.    Williama,   3  Hare  539,   per   Wigram, 
V.C.,  at  p.  551.    The  right  of  the  mortgagees  is  tkjua 
in  rem,  and  this  is  not  an  action  to  recover  a  debt, 
bnt  an  action  in  rem  to  enforce  the  charge  against  the 
property  charged ;  in  one  case   the  holders   of   an 
imperfect  security   were    allowed  to  come  in  even 
in     oompeHdon    with    the    holders    of    a    perfect 
aecnrity :  In  re  Strand  Music  Hall  Co.,  14  W.  R.  6, 
3  De  G.  J.  &  S.  147.      No  Statute  of  Limitations 
applies  here,    not   even   by  analogy :    MelUrah    v. 
Broum,    38    W.    B.    732.    45    Ch.    D.    225,    where 
Kay,   J.,  refused  to  apply   the  analogy  to  a  case 
of  personal  estate. 

Jenkim,  Q,G,,  and  jT.  Douglaa,  for  the  defendant 
MitclieU,  the  legal  personal  representative  of  ti^e 
deceased  partner.  —  The  plaintiffs  were  not  entitied 
to  a  foreclosure  decree  by  reason  of  their  ktches  and 
delay  and  the  fraud  of  their  manager,  who  had  known 
that  the  surviving  partner  had  purchased  all  the 
aaeets  of  the  business,  and  had  indemnified  himself 
against  all  liabilities  in  respect  of  it.  The  remedy 
at  Isbw  for  the  debt,  which  was  a  simple  contract 
debt,  was  gone,  and  therefore  the  remedy  to  recover 
the  thing  which  secured  the  debt  was  gone  in  equity. 


This  was  personal  propertv,  the  right  to  recover 
which  began  in  1891,  and  now,  by  analogy,  tbe 
debt  was  barred  by  the  Statutes  of  limitations: 
Cholmondely  v.  Clinion,  2  Jac.  &  W.  1,  at  pp.  81, 
152;  SuUon  v.  Sutton,  31  W.  It  369,  22  Ch.  D.  511 ; 
Hovenden  y.  Lord  Annealy,  2  Soh.  &  Lef.  607.  [Shel- 
ford  on  Beal  Property  Statutes  (9th  ed.),  p.  149 ; 
and  Bobbins  on  the  Law  of  Mortgages,  p.  1059. 
was  also  referred  to.]  This  was  not  in  the  class  of 
cases  of  a  reversionary  interest :  In  re  Lowe's  Settle- 
ment,  30  Beav.  95,  10  W.  B.  Ch.  Dig.  74;  In  re 
Hancock,  Hancock  v.  Berrey,  36  W.  B.  710,  57  L.  J. 
Ch.  793;  In  re  Lake's  Trusts,  63  L.  T.  Bep.  416,  39 
W.  B.  Dig.  112.  The  plaintiffs  were  not  fnutled, 
being  statute-barred,  to  sue  iu  equity  for  a  transfer 
of  the  shares. 

Henry  v.  Smith,  2  Dr.  &  War.  381,  4  Jr.  Eq.  Bep. 
502 ;  Heath  v.  Pugh,  29  W.  B.  904,  6  Q.  B.  D.  345 ; 
and  Brocklehurst  v.  Jessop,  7  Sim.  438,  were  also 
referred  to. 

Cur,  adv,  vult. 

Stouling,  J.,  after  stating  the  facts  of  the  case, 
continued:  The  deposit   of   the    documents    which 
have  been  mentioned  has  constituted  the  plaintiffs 
equitable  mortgagees  of  the  shares.    If  authority  for 
this  is  required  I  may  refer  to  what  was  said  by  Lord 
Selbome  in  delivering  the  judgpnent  of  the  Court  of 
Appeal  in  France  v.  Clark,  32  W.  B.  466,  26  Ch.  D. ' 
257,  as  to  the  position  of  the  defendant  Clark.     [His 
lordship  read  from  the  report  at  p.  262.]     It  was 
admitted  on  behalf  of  the  defendimt  Mitchell  that 
no  statute  expressly  applied,  but  it  was  contended 
that  inasmuch  as  the  personal  remedy  for  the  debt 
was  barred  by  the  statute  21  Jac.  1,  c.  16,  s.  3,  the 
remedy  against  the  property  which  constitutes  tbe 
securi^for  the  debt  wouid  not  be  enforced  by  a  court 
of  equity,  acting  in  obedience  or  by  any  analogy  to 
the  statute.    It  is  now  well  established  that  an  action 
for  foreclosure  is  not  an  action  for  recovery  of  a  debt, 
but  for  recovery  of  the  mortgaged  property :  Heath  v. 
Pugh,  29  W.  B.  904,  30  Ibid.  553,  6  Q.  B.  D.  345, 
7  App.  Cas.  235;    Harlock  v.  Ashherry,  30  W.   B. 
327,    19    Ch.   D.   539.      Before   tbe  statute  3  &  4 
Will.  4,   c.   27,  it  was  held  that  a   mortgagee  of 
land  could   not   get  relief  by  way   of   foredosure 
after  a  period  of  twenty  years.     This  period  was 
not   fixed  because   the   personal  remedy  was  then 
barred,  for  the  statute  of  James  did  not  apply  to 
specialty  debts,  and  as  regards  simple  contract  debts 
barred  them  in  six  years  ;   but  it  was  chosen  because 
section  1  of  that  statute  (a  section  now  repealed) 
provided  that  no  person  having  a  right  of  entry  into 
land  should  tiiereunto  eoter  but  within  twenty  years 
after  the  titie  accrued.     If  the  mortgage  was  not  by 
deed,   or  if   the  deed    contained    no    covenant   for 
payment,  then,  although  after  six  years  the  persooal 
remedy  was  barred,  the  remedy  ugainst  the    land 
continued.    This  was  recogm'zed  in  the  recent  case  of 
Barnes  v.  QlenUm,  ante,  p.  435.  [1899]  1  Q.  B.  885, 
before  the  Court  of  Appeal.     [Hu  lordship  read  the 
headnote  of  the  case  and  the  judgment  of  Bomer, 
L.J.,  at  p.  890.]    In  addition  to  the  cases  there  cited 
I  may  refer  to  In  re  Conlan*s  Estate,  29  L.  B.  Ir. 
199,  where  Monroe,  J.,  says :  **  The  mere  fact  that, 
the  personal  claim    cannot  be   enforced  does    not 
deprive  the  creditors  of  the  remedy  agaiust  the  land." 
The  time,  therefore,  at  which  a  bar  to  an  action  for 
foreclosure  arises  under  or  by  analogy  to  the  statute 
is  not  that  at  which  the  personal  remedy  ceases,  but 
that  at  which  the  remedy  against  the  property  which 
is  the  subject  of  the  charge  is  taken  away.    Now,  the 
statute  21  Jac  1,  a  16,  s.  3,  does  apply  to  certain 
actions   for  the  recovery  of   i>er8onal  estate— viz., 
detinue  and  trover.    It  does  not  appear  to  me  that 
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the  anali^gy  founded  on  Cheee  asntts  the  defendants 
in  the  p^sent  ease,  for  in  neither  form  of  action  doee 
time  hegin  to  ran  ontil  a  defendant  has  done  some- 
thing wrongful  as  between  him  and  tiie  plaintiff 
— as,  for  example,  has  refused  to  comply  with  a 
lawful  demand  or  has  wrongfolly  converted  the 
property  in  his  possession  to  his  own  nse:  see 
MiOer  t.  Ddl,  39  W.  B.  342,  [1891]  1  Q.  B. 
468.  Nothing  of  the  kind  has  happened  here. 
Another  way  of  looking  at  the  case  is  this:  The 
deposit  of  the  shares  constituted  in  equity  an  assign- 
ment of  these  shares  to  the  plaintiffs  to  the  extent  of 
the  debt,  jnst  as  mnoh  as  if  a  formal  deed  had 
been  executed  assigning  them  to  the  plaintiffs,  subject 
to  a  proviso  for  redemption.  The  plaintiffs  have, 
therefore,  acquired  in  equity  an  interest  in  these 
shares  and  in  tne  nature  of  property.  Though  the  debt 
is  bazred,  in  the  sense  that  a  penonal  action  can  no 
long^er  be  brought  to  recorer  it,  the  debt  is  not  gone ; 
nor  is  the  right  of  property  destroyed,  for  there  is  no 
provision  in  any  Statute  of  Limitations  with  reference 
to  personal  property  similar  to  that  contained  in  3  &  4 
Wul.  4,  c.  27,  s.  34,  whereby  the  titie  to  land  is  ex- 
tinguished after  the  lapse  of  a  certain  period.  If, 
then,  the  proi)erty  of  the  plaintiffi  stiU  exists,  I  itaL  to 
me  what  there  is  to  deprive  the  plaintiffb  of  the  rights 
, attached  to  such  property.  On  tiiis  ground  Kay,  J., 
proceeded  in  In  re  Hancock.  That  case  no  doubt 
relates  to  a  reversionary  interest  in  personalty,  and 
it  was  contended  that  the  decision  might  have  been 
different  if  it  had  related  to  an  intereit  in  posses- 
sion. If  the  fund  was  in  the  huids  of  a  person 
who  could  successfully  plead  the  statute  against 
both  mortgagor  and  mortgagee,  no  doubt  the 
result  wouM  be  different;  but  if  the  holder  of  the 
fund  either  could  not  plead  ti^e  statute  (as,  for 
example,  by  being  an  express  trustee)  or  did  not 
choose  so  to  do,  it  seems  to  me  that  the  reasoning  of 
the  learned  judge  would  still  apply.  How  could  a 
mortgagOT  intenere  to  prevent  the  holder  of  the  fund 
from  handing  over  the  property  to  his  mortgagee  P 
In  my  judgment  the  contentum  of  the  defendant 
Mitchell  is  not  well  founded,  and  the  plaintifilB  are 
entitied  to  relief  bv  way  of  foreclosure  or  sale. 

His  lordship  made  the  usual  foreclosure  decree  in 
respect  of  the  shares  mentioned  in  the  summons,  the 
bank  to  add  the  costs  of  the  summons  to  their 
security. 

Solidtors,  Morion^  CkUler,  &  Co.,  for  Carter^  Atkin- 
$on,  &  BeniUy,  Pontefract;  Efnm/d  A  Co.,  for  Foster , 
Baper,  &  BoutUdgct  Pontefract. 


Chan.  Div.  I  r        to 

Byrne,  J.  f  J'*^^  ^^' 

JOHNBTOKS  V.   CbOMPTON  &  Co.  (a.) 

Minei  and  mineraU — BeservtUion  from  grant — Bed  rock 
and  coal,  neither  of  immediate  commercial  value — 
Injunction* 

The  defendants  were  the  lessees  of  certain  lands  under 
a  lease  dated  the  90th  of  September,  1860,  granted  hy  the 
predecessor  in  titie  of  the  plaintiff,  the  lease  containing 
the  reeervation,  "  except  nevertheless  and  always  reserved 
out  of  thii  demise  aU  mines  and  minerals  within  or  under 
the  said  land,** 

The  defendants,  in  boring  for  water,  had  bored  through 
a  stratwn  of  red  rock  and  a  layer  of  coed  from  six  to 
eight  iticJies  in  thickness,  and  the  plaintiff  moved  for  an 
injunction  to  restrain  their  so  doing,  on  the  ground  that, 


(a.)  Reported  by  BALEGn  B.- Phillpotts,  Esq., 

Barrister-  at-T^w% 


although  it  was  admitted  that  the  red  rock  and  cod  endi 
not  be  worked  for  profit  at  the  present  Ume,  thae  uA- 
stances  were  mines  and  minerals  within  the  reservaUim. 
Held,  that  the  plaintiff  was  entitied  to  the  injmdin 
on  the  principle  laid  down  in  Hext  v.  Gill,  20  IT.  £. 
957,  L.  B,  7  Ch.  App.  699,  and  explained  is  BmI 
of  Jersey  v.  Guardians  of  the  Poor  of  Neath  Poor 
Law.  Union,  37  fV.  B.  388,  22  Q.  B.  2>.  655,  tkat  ikt 
substances  in  question  were  such  as  had  **a  usesMda 
value  of  their  own  independent  of  and  separaUe  fnm 
the  rest  of  the  soiV* 

Motion  to  restrain  the  defendants  from  msUsg  cr 
permitting  to  be  made  in  or  under  the  lands  dsBOMd 
by  or  comprised  in  an  indenture  of  lease  dated  tbs 
30th  of  September,  1860,  any  excavatiom  or  SBdar- 
ground  borings  or  from  removing  any^mnn  or 
minerals  in  or  under  the  said  lands  or  from  mterfanog 
with  the  user  and  enjoyment  by  the  plaintiffi  d  the 
said  mines  or  minerals. 

By  an  indenture  of  lease  dated  the  SOtii  of  Ssptam- 
ber,  1860,  and  made  between  Thomas,  Eail  of  HHtos 

Sthe  predecessor  in  title  of  the  plaintiff  Sir  Frsdoie 
rohxistone)  of  the  one  part,  and  Thomas  MoeUaid 
(throoffh  whom  the  defendants  daimed)  of  the  oihv 
part,  tnree  doses,  fields,  or  narods  of  land  sitosto  is 
the  township  of  Ainsworto,  forming  part  d  tbe 
Heaton  estates,  together  wxUi  the  iirintwoiks,  dys- 
house,  bleadi  works,  messuages,  a  wdUng  -  hoav, 
erections,  and  buildings  thereon,  and  the  rsssrvoin  of 
water  ntnate  thereon,  and  the  use  and  eDJcysMDi  of 
all  water  usually  flowing  on  to  the  lands  tkenlif 
demised  from  the  adjoining  lands  of  the  ssid  ssA 
with  their  appurtenances,  **  except  nevsrttidsii  aad 
always  reserved  out  of  this  demise  all  ndnei  lod 
minerals  within  or  under  the  said  land,  with  libntf 
for  the  said  earl  and  his  assigns,  and  other  the  psnoa 
and  persons  for  the  time  being  entitled  to  the  TSfs^ 
sion  immediatdy  expectant  on  the  determinatinB  of 
the  term  hereby  created,  and  their  agents  and  woik- 
men,  at  aU  times  to  drain,  peit,  and  dispose  of  the  Msl 
mines  and  minerals  at  his  and  their  frae  will  ad 
pleasure,  nevertheless  not  breaking  open  nor  dooy 
any  damage  to  the  surf  aoe  of  the  land  hereby  dosiid 
or  the  buildiDgs  thereon,  and  making  rsasonahls  eoBb 
pensation  to  the  said  lessee,  his  execoton,  adnidi- 
trators,  and  assigns,  or  his  or  their  tenants,  lor  aB 
damage  thereby  occadoned,"  were  demised  by  Ihi 
said  earl  to  the  said  Thomas  Mucklord  far  the  tm 
of  ninety-nine  years  from  the  29th  of  Septmbor, 
1860,  without  impeadmient  of  waste  at  the  jevtf 
rent  of  £150,  and  subject  to  the  covenants  if  the 
lessee  and  conditions  therein  contained. 

By  an  indenture  of  lease  dated  the  17th  of  MsRk 
1806,  and  made  between  the  then  Bad  of  "Wilftoa  d 
the  one  part  and  Thomas  Fletdier  of  the  otiMr  psH, 
all  those  mines  of  coal  and  oannd  known  hy  thensMi 
of  the  " Trencherbone  "  and  the  <*Oannd''  bbbm 
lying  under  parts  of  the  Heaton  estate,  together  dih 
full  Uberty  to  work,  win,  and  get  the  said  muisi,  «cm 
demised  to  the  sdd  Thoanas  ftetdier  lor  the  tsmd 
twenty-one  years  from  the  23rd  of  llarch.  Mi 
subject  to  the  payment  of  the  dead  rent  and  TfffsXSm 
there  mentioned. 

The  mines  demised  by  the  lease  of  the  17ch  d 
Mardi,  1896,  comprised  mines  known  as  tki 
'< Trencherbone "  and  "Oannd'*  mines  lyingsadr 
the  lands  demised  by  the  lease  of  the  90tk  d 
September,  I860. 

The  lease  of  the  30th  of  September,  I860,  w 
asdgpsed  to  the  defendants,  Grompton  ft  Ox.,  ia  tf 
about  the  year  1897.  The  lease  of  tiie  17th  of  Mssdk 
1896,  was  asngned  to  the  plaintiff  comptny,  Tftotfi 
Fletcher  ft  Sons  (limited),  on  the  16tb  d  May.  iM 

It  appeared  from  the  evidence  that  the  ~  '    *   ^ 
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hid  recently  oommeiioed  to  ezcarate  and  sink  a  bore- 
bole  aboat  eighteen  in  diameter  and  through  the 
mines  and  mineralg  reserved  hj  the  lease  of  1860,  and 
that  they  intended  to  sink  the  said  borehole  to  a  depth 
of  about  400  ft.^  so  as  to  insure  their  pieroing  the  rock 
known  as  **  Caonel  **  rook  lying  immediately  above 
the  cannel  mines  and  obtaining  water  therefrom. 

It  appeared  that  in  order  to  reach  the  oannel  rook 
the  borenole  must  pass  through  the  following  strata — 
namely,  surface  day,  red  rook,  red  metal,  fireclay, 
coal,  Trencherbone  coal,  and  that  the  defendants  had 
already  bored  through  the  red  rock  and  a  stratum  of 
ooal  from  six  to  eight  inches  in  thickness. 

It  also  appeared  that  the  oannel  rock  contained  large 
qnantitieB  of  water,  which,  when  reached  by  the  bore- 
hole, would,  through  pressure,  rise  to  thesurface*  and 
in  so  doing  would  flood  all  the  strata  above  it  which 
were  pervious  to  water  including  ^e  Trencherbone 
ooal  and  Trencherbone  rock,  and  that  the  consequence 
of  such  flooding  would  inevitably  be  that  when  the 
rock  above  the  oannel  rock  was  worked,  the  workings 
would  become  flooded  and  that  the  flooding  would 
extend  through  the  connections  made  or  to  be  made 
with  those  workings,  and  that  irreparable  injury 
would  be  done,  not  only  to  the  mines  and  minerals 
under  the  lands  demised  by  the  lease  of  the  30th  of 
September*  1860,  but  to  the  adjoining  mines. 

The  main  question  was  whether,-  having  regard  to 
the  reservation  in  the  lease  of  1860  the  boring  through 
Uie  strata  of  red  rock  and  coal  of  from .  six  to  ei^^t 
inches  in  thickness  was  a  boring  through,  and  there- 
fore a  trespass  upon,  the  reserved  minerals. 

It  was  conceded  that  the  red  rock  and  coal  in 
question  could  not  be  commercialiy  worked  to  a 
profit  at  the  present  time.  . 

FarweU,  Q.C,  and  Cann,  for  the  plaintiffs. — The 
principle  laid  down  by  Hext  v.  Gill,  20  W.  B.  957, 
L.  B.  7  Gh.  App.  699,  applies  in  deciding  what  comes 
within  the  term  **  minenUB,*' .  the  test  being  whether 
the  substances  have  a  use  and  value  of  their  own 
independent  of,  and  separable  from,  the  rest  of  the 
soil :  Earl  of  Jersey  v.  Quardiane  of  Poor  of  Neath 
Foot  Law  Union,  37  W.  B.  388,  22  Q.  B.  D.  655. 

Macswinney  and  H,  P.  Lowe,  for  the  defendants. — 
The  accuracy  of  the  definition  in  Hext  v.  Oill  has  been 
doubted  by  the  House  of  Lords  in  Lord  Provost  of 
Glasgow  v.  Farie,  37  W.  B.  627,  13  App.  Gas.  657, 
and  the  reservation  here  only  applies  to  minerals 
that  can  be  worked  at  a  profit. 

r 

Btbitb,  J. — In  this  case  the  plaintiffs  seek  for  an 
injunction  to  restrain  the  defendants  from  boring 
beiieath  the  surface  of  certain  property  which  is 
demised  to  them,  the  object  of  the  E>oriog  being  to 
obtain  water.  On  the  evidence  as  it  at  present  stands 
water  cannot  be  obtained  without  boring  to  such  a 
depth  as  to  penetrate  the  cannel  coal,  which  lies  at  a 
Tery  considerable  depth  from  the  surface.  The 
defendants  sre  lessees  imder  a  lease  dated  the  30th  of 
September,  1860,  wherebv  certain  lands  are  demised. 
£Bis  lordship  rmd  the  lease  as  above  set  out,  and 
proceeded :]  Now,  it  is  in  evidence  that  there  is  danger 
ahonld  tiie  cannel  coal  be  penetrated,  or  should  a  seam 
called  the  ** Trencherbone  coal"  be  penetrated,  and 
water  be  subsequently  obtained,  that  there  will  be 
very  considerable  fiooding  of  other  property  be- 
longing to  the  plaintiffs,  which  woidd  be  the  conse- 
quence of  the  operations  which  have  been  commenced. 
1  have  before  me  a  plan  showing  the  nature  of  the 
material  through  which  the  boring  has  gone,  and  will 
have  to  go,  should  it  be  continued.  There  is  first  of 
all  the  surfaoe  clay,  then  next  to  that  comes  red  rock 
and  red  metal,  then  coal  six  to  eight  inches,  then 
bands  of  coal,  then  metal,  and  below  that  again,  red 


rock  porous,  then  thin  coal,  and  then  the 
^Trencherbone  coal  ;  then  below,  that  again 
there  is  red  rook  and  me.tal,  «aud>  then  thin 
bands  of  c^al  ;  and  ultiuiately,i  at  a  very 
considerable  depth,  you  get  to  oanoel  coal.  At 
present  the  defendants  have  only  bored-  to  the  six-to- 
eight  inch  ooal — that  is,  the  highest  near  the  surface. 
Thev  have  bored  through  the  rod  rock. 

The  question  which  has  been  argued  before  me  is 
whether,  having  regiurd  to  the  reservation  in  the  lease, 
the  boring  through  the  red  rock  and  the  coal  is  boring 
through,  and,  therefore,  a  trespass  upon,  the  reserved 
mines  and  minerals  or  the  reserved  minerals  really. 
It  is  conceded  that  this  red  rock  and  the  coal  m 
question  cannot  be  commercially  worked  to  a  profit 
at  the  present  time. 

It  is  said,  on  the  other  hand,  by  the  defendants, 
that  the  true  meaning  of  the  reservation  is  only  to 
reserve  soch  minersis  as  can  be  worked  for  a 
commercial  profit  I  think  I  am  truly  expressing  the 
terms  in  which  the  contention  is  put,  but  it  does  not 
much  matter  whether  that  is  the  precise .  way  of 
referring  to  it,  because  I  will  refer  to^  the  authorities 
to  show  the  exact  point.  It  is  also  said  that  assuming 
the  red  rook  and  thd  coal  in  question  can  be  constiued 
to  come  wjthin  the  term  minerals  in  the  reservation, 
nevertheless  there  is  sudi  a  context  as  would  render  it 
necessary  to  put  .such  a  construction  on  .  that 
reservation  as  would  show  that  in  this  particular 
document  it  referred  only  to  such  minerals  as  can  be 
got  at  a  profit.  That  is  founded  on  the  expression, 
**  with  liberty  at  all  times  to  drain,  get,  and  dispose 
of  the  said  mines  and.  minerals  at  his  and  their  free 
will  and  pleasmre,  nevertheless  not  breaking  open  nor 
doing  any  damage,"  and  so  on,  in  the  words  I  have 
already  read. 

I  had  better  deal  with  that  point  firrt.  I  do  not 
think,  on  a  fair  construction  of  this  reservation,  if 
without  that  power  the  clause  in  question  includes 
such  substances  as  are  said  to  be  minerals  in  the 
present  case,  that  ihb  use  of  the  subsequent  words 
giving  power  to  drain,  get^  and  dispose  of  would 
limit  the  use  of  the  word  *'  minerals "  in  the  way 
suggested.  Therefore  it  occurs  to  me  that  the  true 
question  is  whether  a  reservation  of  miiies  and 
minerals  means  only  substances  properly :  coming 
within  those  words  which  can  be  commercially 
worked  to  a  profit.  Now,  the  first  case  to 'Which  I 
propose  to  refer  is  and  has  been  for  many  years 
regarded  as  a  leading  case  on  this  branch  of  the 
law ;  I  mean  Hext  v.  OilU  Without  going  into  the 
circumstances    of   that  case  I  refer   at   once  to  a 

!>assage  in  the  judgment  where  Mellish,  L.J.,  says 
p.  712):  *'But  the  result  of  the  authorities,  with- 
out going  through  them,  appears  to  be  this  :that 
a  reservation  of  minerals  incSudes  every  substance 
which  can  be  got  from  undprueath  the  surface  of  the 
earth  for  the  purpose  of  profi*',  unless  there  is  some- 
thing in  the  context  or  m  the  nature  of  the  transac- 
tion to  induce  the  court  to  give  it  a  niore  limited 
meaning."  Then  the  learned  judge- proceeds  to 
consider  whether  it  ought  to  have  a  more  limited 
meaning  in  the  case  then  before  him. 

Then  in  the  case  of  Lord  Provost  and  Magistrates  of 
Glasgow  v.  Farie  a  question  arose  as  to  the  nieaning 
within  the  Waterworks  Claiues  Act,  1847,  of  a  reser- 
vation of  the  *'  whole  coal  and  other  minerals  in 
the  liuid."  .and ' there  ^  was  some  discussion  as  lo^^the 
true  meaning  of  Htxt  v.  Gill  in  the  oourse  of  tba*: 
case.  Lord  Halsbury,  C.,  says  (p.  669):  **  I  cannot 
help  thinking  that  the  true  test  of  what  are  mines 
aucf  minerals  in  a  g^ant  was  suggested  by  James, 
L.  J.,  in  the  case  of  Htxt  v.  CHll,  which  I  shall  have 
occasion  hereafter  to  refer  to ;  and,  alth«  ugh  the 
lord  justice  held  himself  bound  by  authority  so  that 
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he  yielded  to  the  teohnioal  senae  which  had  been 
attributed  to  these  wordB,  I  still  think  (to  use  his 
language]  that  a  grant  of  *  mines  and  minerals '  is  a 
question  of  fact  '  what  those  words  meant  in  the 
veraaoular  of  the  mining  world,  the  commerdal 
world,  and  landowners '  at  the  time  when  they  were 
used  in  the  instrument";  and  later  on  the  Lord 
Ohaocellor  refers  to  the  language  of  Mellish,  L.J., 
in  Hext  ▼.  GilL  He  refers  to  the  summing-up  of 
the  authorities,  and  then  he  says :  '*  I  cannot  myself 
a3<)ent  to  such  a  definition.  In  the  first  place,  it 
introduces  as  one  element  the  circumstance  that  the 
substance  can  be  got  at  a  profit.  It  is  obvious  to  see 
that  if  that  is  an  essential  part  of  the  definition  the 
question  whether  a  particular  substance  is  or  U  not  a 
mineral  may  depend  on  the  state  of  the  market,  and 
it  may  be  that  a  mineral  one  year  is  not  a  mineral  the 
nfxt."  Then  Lord  Maonaghten  says  (13  App.  Oas. 
689) :  «  In  some  of  the  reported  cues  it  seems  to  be 
laid  down,  or  assumed,  that  to  be  a  mineral  a  thing 
must  be  of  commercial  value,  or  workable  at  a  profit. 
But  it  is  difficult  to  see  why  commercial  value  should 
be  a  test,  or  why  that  which  is  a  mineral  when  com- 
mercially valuable  should  cease  to  lie  a  mineral  when 
it  cannot  be  worked  at  a  profit."  Lord  Herschell 
says  flS  App.  Gas.  685} :  **  I  think  the  reservation 
must  be  taken  to  extend  to  all  such  bodies  of  mineral 
substances  lying  together  in  seams,  beds,  or  strata 
as  are  oommonly  worked  for  profit  and  have  a  value 
iodppendent  of  the  surface  of  the  land." 

The  words  in  that  case  were  **  mines  and  minerals," 
so  that  it  is  really  a  definition  of  the  words  **  mines 
of  coal,"  &c.,  *^  or  other  minerals." 

Now,  the  observations  of  the  learned  lords  in  the 
case  of  Lord  Provost  and  MaghtraUs  of  QloBgow  v. 
Fivrie  were  fully  conBideredin  the  case  of  Earl  of 
Jersey  v.  Guardians  of  Poor  of  Neath  Poor  Law  Union, 
I  will  venture  to  take  from  the  judgment  of 
Bo  wen,  L.J.,  his  view  of  what  was  meant  by  the 
summing  up  of  Mellish,  L,J.,  of  the  authorities 
in-  Heii  v.  QUI,  and  he  deals  with  that  matter  in 
reference  to  the  critioism  of  L'^rd  EEalsbury,  C«, 
to  which '  I  have  already  referred  in  the  case  of  Lord 
Provost  and  Magistrates  of  Glasgow  v.  Farie,  The 
passage  I  refer  to  is  at  22  Q.  B.  D.,  at  p.  562, 
where  the  lord  justice  says :  *'  I  would  only  say 
with  regard  to  Lord  H^bury's  critioismfl  on  Rext 
V.  GUI,  1  cannot  help  thinking  either  that  he  has 
not  be^  perfectly  reported,  or  else  the  Lord  Chan- 
cellor had  not  in  his  mind  at  the  moment  the 
ex^ct  canon  of  construction  of  Hellish,  L.J.,  be- 
came Mellish,  L.J.,  does  not  say,  nor,  I  think,  mean, 
that  the  test  was  whether  the  minerals  could  be 
worked  at  a  market  profit  at  the  time,  but  whether 
they  had  a  value  of  their  own  ind<^pendent  of  and 
separable  from  the  rest  of  the  soil.  Reading  the  pas- 
sage from  the  judgment  of  Mellish,  L.J.,  to  which  I 
have  referred,  together  with  what  Bo  wen,  L.  J.,  said 
in  the  passage  I  last  read,  it  does  not  appear  to  me 
there  is  anything  inconsistent  in  the  law  as  laid  down 
in  Hext  v.  GUI,  falling  deservedly  under  the  criticism, 
which  was  applied  to  it.  The  case  of  Bkirl  of  Jersey  v. 
Guardians  of  Poor  of  Neath  Poor  Law  Union  is  a  clear 
decision,  if  it  were  wanted,  that  Hext  v.  GiU  is  a 
binding  a^ithority,  not  only  on  me,  but  on  the  Court 
of  Appeal ;  so  also  is  the  case  of  Earl  of  Jersey  v. 
Guardians  of  Poor  of  Neath  Poor  Law  Union, 

Now  the  question  is.  What  is  the  true  meaning 
of  the  rule  as  laid  down  in  Hext  v.  GUI  ?  It  cannot 
be  that  the  test  is  whether  the  micerals  can  be 
worked  at  a  market  profit  at  the  time.  This 
is  expressly  shown  by  Bowen,  L.J.,  not  to  be  the 
meaning  of  the  words  of  Mellish,  L.J.  Does  it, 
then,  mean  .that  the  test  is  whether  they  are  minerals 
in  any  other  sense  than  this;    are  they  8ubstuioe8| 


otherwise  falling  -under  the  definition  of  mhtenli 
whidh  have  ''  a  use  and  a  value  of  their  own  iade- 
pendent  of  and  separable  from  the  lert  of  tiie  soil  ?  " 
I  understand  the  true  rule  to  be  this :  You  ioqain 
what  the  substances  are ;  and  then  yon  ask.  Are  those 
*<minerab"  in  the  sense  that  they  belong  to  a  cla« 
of  fiubstances,  or  form  a  class  or  kind  of  sabstsaos 
of  which  it  can  be  said  that  the  aubstanes  ii 
a  valuable  article  either  for  the  purposes  of  sale  or 
other  purposes  F  Applying  that  test  to  a  simpls 
substance  like  ooal,  I  adc  myself.  Is  ooal  a  minosl? 
SpeiJdng  generally,  undoubtedly,  apart  from 
this  partiouukr  test  of  commercial  valiie,  one  mnat 
say  that  coal  is  one  of  the  most  familiar  examplss 
of  What  is  meant  by  minerals,  not  merely  in  a  gencnl 
sense,  but  iu  a  grant  of  this  description.  It  is  one  of 
the  first  things  which  is  so  regarded  in  a  ooal  district 
Am  I  to  inquire  whether  the  coal,  as  it  now  exista 
beneath  the  soil,  can  be  got  so  as  to  be  sold  si  a 
profit?  I  think  not.  I  think  it  belongs  to  a  dan 
of  substance,  or  is  an  illustration  of  a  siihstaiioe 
which  has  "a  use  and  a  value  of  t&eir  owa 
independent  of  and  separable  from  the  rest  of  tiis 
soO."  I  think  that  is  the  fair  result  of  the  aathoa- 
ties ;  and  that  in  this  case,  it  betUK  shown  upon 
the  evidence  that  red  rock  is  usefnl  for  buildiiig 
purposes,  as  to  the  red  rock  and  as  to  the  ooal  wtudi 
has  heea  referred  to,  although  neither  of  these  sub- 
stances can  be  worked  to  a  oommercial  profit  at  tiis 
present  time,  yet  nevwtheless  they  fall  within  ths 
reservation ;  and  that  what  the  defendants  have  dons 
and  are  threatening  to  do  oonstitntee  really  a  trespasi 
on  the  property  of  the  plaintiffs  in  the  action.  Ths 
result,  therefore,  is  that  tihe  plaintiffs  are  entitled  to 
an  injunction  restraining  the  defendants  from  tiss- 
passing  on  the  mines  and  minerals  mentioned  in  ths 
lease. 

SolidtozB,    W.    F.    Foster ;    Woodcock,    Byland,  ^ 
Parker. 


In  re  Jubilee  Sites  Sykdioatb  (Limitbd).  («.) 

Company — Winding  up — Supervision  order  —  Pripols 
examination  under  section  115  o^  the  Oompanies  Adt 
1862—**  Due  regard  to  interests  of  creditors  or  ooa- 
tributories'*— Public  examination  —  Petition  6y  ti0 
official  receiver—Companies  Act,  1862  (25  *  26  FidL 
c.  89).  s,  \\b—C<ympanies  {Winding-up)  Act,  1890(58 
ik  54  Vid.  63),  ss.  8,  H. 

The  powers  which  section  l^  of  the  Companies  (ITiarf- 
ing-up)  Act,  1890,  gives  the  court  to  order  a  company  is 
be  toound  up  compulsorily  on  the  application  of  At 
official  receiver  includes  every  case  whore  the  powen  ef 
the  voluntary  liquidator  are  proved^  in  the  opinion  tf  tht 
court,  to  be  insufficient  for  the  purposes  of  the  wimdiaf 
up  in  so  far  as  the  interests  of  the  creditors  or  comtrUm' 
tories  are  concerned.  An  order,  however,,  ought  not  to  k 
made  cu  a  matter  of  course,  but  a  strong  case  oughi  to  is 
made  out  to  justify  the  interference  of  the  court  un^ 
that  section. 


This  was  a  petition  presented  by  the  official 
under  section  14  of  the  Companies  (Winding-np|^Adi 
1890,  praying  that  the  company,  which  was  D^isf 
wound  up  under  the  supervision  of  the  oourta  migbl 
be  orderea  to  be  wound  upcompulsorily. 

The  company  was  formed  in  April,  1897,  and  wvl 

(a.)  Beported  by  C.  W.  Mbad,  Esq., 

Law. 
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into  Tolnntary  liquidation  on  the  2nd  of  November  of 
thftt  year,  the  liquidation  being  ordered  to  be  carried 
on  nnder  the  Buperviaion  of  the  oonrt. 

On  the  10th  of  Noyember  Mr.  H.  0.  Wilson,  who 
had  been  appointed  voluntary  liquidator,  still  con- 
tinofid  to  act.  A  Mr.  H.  Spain  wai,  however,  afttir- 
wmrds  appointed  as  joint  liquidator  with  him. 

The  syndicate  had  been  promoted  by  the  Dum- 
barton Development  Syndicate  (Limited),  a  company 
regiitered  in  Scotland,  but  it  was  alleged  that  this 
company  was  but  another  name  for  an  individual — a 
Mr.  Beall — and  serious  charges  of  misfeuances  were 
made  against  him. 

The  official  receiver  now  petitioned  under  section 
14  of  the  Gompanies  (Wiodiog-up)  Act,  1890,  that 
the  company  might  be  wound  up  compnlsorily  on  the 
ground  that  it  was  necessary  that  Beall,  who  had 
already  been  privately  examined  under  section  115  of 
the  Oompanieii  Act,  1862,  should  be  publicly  examined 
under  section  8  of  the  Act  of  1890,  in  order  that  a 
fuller  disclosure  of  the  facts  relating  to  the  company 
nughit  be  obtained. 

Mr.  Spain,  one  of  the  liquidators,  supported  the 
ion.    Mr.  Wilson,  the  other  liquidator,  opposed. 


Stewart  Smith,  for  the  official  receiver.  —  It  is 
necessary  in  this  case  that  there  should  be  a  public 
examination  under  section  8  of  the  Companies 
(Winding-up^  Act,  1890,  in  order  that  the  facts  may 
be  folly  disclosed.  This  can  only  be  done  under  a 
compulsory  order.  The  court  should  therefore 
exercise  its  powers  under  section  14  of  that  Ace  and 
order  this  company  to  be  wound  up  compulsorily. 

2^arman  Craig,  for  Wilson. — ^Tbe  liquidators  are  not 
failing  in  their  duties,  and  the  court  should  only 
move  when  such  is  the  case. 

Stewart  Smith,  in  reply. — ^The  powers  of  the  court 
are  much  greater  in  a  compulsory  than  in  a  voluntary 
winding  np  or  one  under  supervision  '*  So  that  where 
s  primd  fc^de  case  of  malpractice  has  been  made  out 
a  creditor  may  be  '  prejudiced  by  a  voluntary  wind- 
ing up,'  and,  ii  so,  a  compulsory  order  will  be  made" : 
Buckley  on  Companies  Act  (7th  ed.},  362. 

Wbight,  J. — ^This  is  a  case  of  great  importance. 
It  IB  very  desirable  that  a  person  in  the  position  of 
the  official  receiver  should  in  a  proper  case  be  able 
to  interfere  with  effect  for  such  a  purpose  as  id  here 
sogg^ted.  There  are  two  questions  for  my  decision 
— namely,  What  is  the  real  meaning  of  section  14  of 
the  Companies  (Winding-up)  Act,  1890  f  and.  Has  a 
sufficient  case  been  shown  to  justify  an  order  being 
made  nnder  the  section  when  its  meaning  has  been 
ascertained  ?  I  have  had  a  great  doubt  as  to  what 
the  section  means,  bat  I  think  a  reasonably  wide 
conatmotion  ought  to  be  given  to  it,  and  that, 
without  straining  its  language  at  all,  the  section 
indndes  every  case  where  the  powers  of  the  vol- 
untary liquidator  are  proved,  in  the  opinion  of 
the  court,  to  be  insufficient  for  the  purposes  of 
winding  up  in  so  far  as  the  interests  of  creditors  or 
contributories  are  concerned.  If .  in  short,  the  official 
receiver,  after  a  compulsory  wiuding-up  order,  would 
posaeas  any  power  which  the  voluntary  liquidator 
uAunot  exercise,  and  which  is  shown  to  be  necessary  in 
order  that  there  maybe  an  efficient  winding  up  in  the 
interests  of  the  creditors  or  contributories,  then 
tfr  ction  14  applies.  That  is  the  principal  factor  in  the 
ca%e.  If  that  is  the  proper  construction  of  the  section, 
»re  the  facts  of  tiie  present  case  sufficient  to  bring  it 
^  ithin  tiie  section  ?  I  think  they  are.  There  is  a  strong 
primd  facie  case  that  there  are  persons  who  ought  to 
be  saade  to  restore,  if  they  have  got  it,  the  property 
of  the  company.  When  I  find,  as  I  do,  that  a  zealous 
Tohmtary    liquidator,    acting    imder  the  advice  of 


counsel  of  great  experience,  arrives  at  the  conclusion 
that  he  cumot  satisfactorily  take  proceedings  for  mis- 
fessanoe  without  some  examination  ^ing  beyond 
that  which  may  be  obtsioed  under  section  115  of  the 
Companies  Act,  1862— or,  in  other  words,  that  a 
public  examination  under  section  8  of  the  Act  of  1890 
is  absolutely  necessary — then  I  think  that  a  windiog- 
up  order  under  section  14  of  that  Act  should  be  made. 
I  may  add  tiiat  I  do  not  think  an  order  should  be 
made  as  a  matter  of  course  under  section  14.  As 
here,  a  very  strong  case  must  be  made  out  to  justify 
the  interference  of  the  court  under  that  section. 

Solicitors    for   the     official    receiver.     Manna    & 
Longdtn. 

S3licitor  for  the  voluntary  liquidator,  E,  H,  Hoare, 


May  17. 


a  B.  Div.  1 

(Darling  and  Channell,  JJ.)  ) 

KnrsoN  Pottery  (Liioted)  {Appellants)  r.  Mayor, 
Aldermen,  and  Burgesses  op  the  Borouqh 
OF  Poole  {Respondents),  (a.) 

Local  government— Public  health — Nuisance — Liability 
of  oioner — Want  of  structural  convenience — Sewer — 
Right  to  drain  into — Obligation  to  provide — Public 
Health  Act,  1875  (38  db  39  Vict,  c.  55),  ss.  15,  21,  94. 

The  slop  and  scullery  water  of  twelve  houses  owned  by 
the  appellants,  but  occupied  separately  by  their  tenants, 
flowed  into  a  drain  constructed  for  the  purpose  of 
carrying  away  the  surface  water  from  the  street  upon 
which  the  houses  abutted.  The  slop  and  scullery  water 
flowed  thence  into  an  open  ditch,  where  a  nuisance  arose. 
No  cesspool  or  other  means  of  dealing  with  the  drainage 
was  provided  upon  the  premises  themselves,  nor  was  there 
an  available  sewer  constructed  for  the  purpose  of  carrying 
away  sewage.  The  appellants  were  summoned  by  the 
heal  authority  under  sections  94  and  95  of  the  Public 
Health  Act,  1875,  for  non-compliance  with  a  notice'  to 
abate  the  nuisance,  and  an  order  was  made  upon  them 
by  the  justices  before  whom  tJie  summons  was  heard. 

Held  (Chaunell,  J.,  dubitante),  that  the  appellants 
were  the  proper  pers<ms  to  be  proceeded  ugaitist,  since  the 
nuisance  arose  from  the  **want  of  a  structural  con- 
venience" within  tlie  meaning  of  the  first  proviso  of 
section  94. 

Held,  also,  that,  though  the  surface  water  drain  was  a 
"  sewer  "  within  the  meaning  of  section  4  of  the  Act,  the 
appellants  had  no  right,  by  virtue  of  section  21,  to  turn 
into  it  matter  which  it  was  not  intended  to  receive,  and 
that  the  obligation  of  the  local  authority  under  section  15 
to  provide  sewers  in  their  district  was  discretionary. 

Case  stated  by  justice i  for  the  borough  of  Poole. 

A  complaint  was  preferred  by  the  respondents,  as 
urban  sanitary  authority  of  the  borough  of  Poole, 
against  the  appellamts,  charging  them  that,  bein>c  the 
owners  of  twelve  houses  in  Bing wood-road,  Longfleet, 
within  the  respondents'  district,  they  did  nnlawfutly 
permit  the  premises  to  be  in  such  a  state  as  to  be 
injurious  to  health,  and  did  unlawfully  make  default 
in  complying  with  the  requisitions  contained  in  a 
notice  served  upon  them  by  the  respondents,  requiring 
them  to  abate  the  nuisance,  contrdry  to  section  95  of 
the  Public  Health  Act,  1875. 

The  appellants  were  the  owners  of  the  twelve 
houses  mentioned  in  the  complaint.  The  houses  wore 
situated  in  a  part  of  the  respondents'  district  which 
bore  a  rural  character  and  abutted  upon  a  highway 
known   as   Bing wood-road.      In    1892  a  plan  wai 

(a.}  Beported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
V  at-Law. 
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f^epoeited  with  the  responddnts  by  W.  H.  G.  Curtis, 
nu  behalf  of  WOliam,  Carter,  the  then  owner  of  the 
hoosea.  The  plan  provided  for  the  draining  of  the 
hoosee  into  cesspools  at  the  back.  In  -.1896  the 
business  of  William  Carter  was  incorporated  under 
the  Companies  Acts  under  the  name  of  the  appellant 
compauy,  and  thQ  houses  became  the  property  of  the 
appellant  oompany.  •  .        .  \    t     - 

in  erecting  the  houses  the  plans  were  departed 
from  in  that  the  cesspools  at  the  back  were  not  con- 
structed. 

Prior  to  1892  the  respondents,  as  highway  authority, 
had  laid  down  at  the  side  of  the  highway  upon  which 
the  appellants'  houses  abutted  a  drain  for  a  distance 
of  123  yards  or  thiareabouts  for  the  purposis  only  of 
receiving  the  surface  water  from  the  highway.  By 
means  of  the  drain  the  surface  water  was  conveyed  to, 
and  emptied  into,  an  open  ditch  by  the  side  of 
another  highway,  about  49  yards  distant  from  the 
appellants'  houses. 

The  slop  and  scullery  water  from  the  appellants' 
houses  was,  without  the  permission  of  the  respondents, 
turned  into  the  surface  water  drain  and,  entering  the 
open  ditch,  became  offensive.  .The  respondents^ by  a 
formal,  notice  served  on  the  appellants,- required  them 
to  abate  the  nuisance  by  constructing  cesspools  to 
receive  the  slop  and  scullery  water  from  their  houses. 
This  notice  not  haviog  been  complied  with,  the 
present  proceedings  were  instituted. 

^ .  system  of  drainage  was  carried  out  by  the 
responaento|in  pArta^  of  their  district,  but  the  nearest 
point  to  which  a' main  sewer  had  been  bronyhtjyr  the 
respondents  was  half  a  mQe  distant.-  -Beyond  this  no 
sewer  had  b^n  constructed  by  the  respondents  into 
whichvtbe  slop  and  •scullery  water  from  the  appellants' 
houses  could  have' been  drained. 

The.  juitices  made  the  order  asked  for  by  the 
respondents.       .  - 

Heotion  94  of  the  Public  Health  Act,  1874,  is  as 
follows :  "  On  the  receipt  of  any  information  respect- 
ing the  ebdstence  of  a  nuisanoe  the  local'  authority 
shall,  H  if  satisfied  of  the  existence  of  a  nuisance,  serve 
a  notice  on  the  person  by  whose  act,  default,  or  suffer- 
ance the  nuisance '  arises  or  oontiiines,  or,  if  such 
person  cannot  be  found,  on  the  owner  or  occupier  of 
the  premises  on  which  the  nuisance  arises  or  continues, 
requiring  him  to  abate  the  same  within  a  time  to  be 
specified  in  the  notice,  *  and '  to  execute  such  works 
and  do  such- things  as  may  be  necessary  for  that 
purpose :  Provided — first,  that  where  the  nuisance 
arises  from  the  want  or  defective  construction  of  any 
structural  convenience,  or  where  there  is  no  occupier 
of  the « premises,  notice  under  this  section  shall  be 
served  on  the  owner ;  secondly,  that  where  the  person 
causing  the  nuisance  cannot  be  found  and  it  is  clear 
that  the  nuisance  does  not  arise  or  continue  by  the 
act,  default,  or  sufferance  of  the  owner  or  occupier  of 
the  premises  the  local  authority  may  themselves  abate 
the  same  without  further  order." 

Section  15  of  the  same  Act  provides  as  follows: 
<<  Avery  local  authority  shall  keep  in  repair  all  sewers 
belonging  to  them,  and  shall  cause  to  be  made  such 
sewers  as  may  be  necessary  for  effdctually  draining 
their  distHot  for  the  purposes  of  this  Act." 

Section  21  provides  that  **  the  owner  or  occupier  of 
any  premises  within  the  district  of  a  local  authority 
shall  .be  entitled  to  cause  his  drains  to  empty  into  the 
sewers  of  that  authority  on  condition  .of  his  giving 
such  notice  as  may  be  requiredby'thaib  authonty  of 
his  .intention  to  do  so,"  and  upon  certain  other 
conditions. 

•  •  • 

Mcuxukie,  for  the  appellants. — The  liability  for  this 
nuisance  r^sts  not  upon  the  appellants,  but  upon  the 
respondents.  -  The  surface  water  'dndn  whence  the 
nuisan^cearose  is  not  a  drain,  but  a  sewer  within  the 


t 


meaning  of  the  Public  Health  Act,  1875,  heosmsibs 
drainage  of  more  than  one  house  flowB  iii^  it  (fnmi 
V.  UUley,'42'W.^B.  461,  [1894]  1  a  B.  233) ;  and  tUi 
is  so  notwithstanding  that  the  drainage  ol  tiie  homm 
was,  in  the  firsC  instance,  wrongfully  tuned  inh)  &b 
drain  {Oeen.  v..  Vestry  of  SU  Mary^  Newimglni,  46 
W.  B.  624,  [1898]  2  a  B.  1),  and  notwithslsiidvir 
that  the  drain  Was  only  intended  to  be  asoflMS«st» 
drain,  <  WhMcro/t  v.  The  Local  Board  of  JTsibei, 
62  L.  T.  Bep.  356,  33  W.  B.  Dig.  128.  Tbe  dnia 
is,  thorefora,  the  property  of  the  respondsnti,  sad 
the  appellants  had,  by  virtue  of  seotioii  21  of  thsaas 
Act,  a  right  to  drain  into  it.  It  was  the  datf  oi^tlto 
respondents,  under  seetion  15,  to  make  proper  mmm 
for  the  drainage  of  the  houses  in  their  distaot,Mi 
it  was  their  failure  to  comply  with  this  doty  tkrt 
caused  the  nuisance.  Tiiey  oamiot  prooetf  agsbrt 
the  appellants  for  a  nuisance  oaosed  by  tiisir  ovs 
failure  to  provide  proper  sewers :  Beg.  v.  Tgmmmdk 
Bural  DUtnd  Council,  44  W.  B.  646,  [1896]  2  a  B. 
219,  451 ;  Kirkheaton,  Diefyriet  Local  Ifoard  v.  AvJig, 
[1892]  2  Q.  B.'274,  40  W.  B.  Dig.  219;  and  F<irim 
V.  PareoM,  [1894]  2  Q.  B.  780.  The  appellsnti  sit 
not  the  properpersons  to  be  proceeded  against  Thsf 
are  not  the  persons  by  whose  act,  default,  or  ssfs- 
anoe.tiie  nuisanoe  arose.  The  oooopierj  are  thi 
proper  persons  to  be  prooeeded  against. 

ClaveU  Sutter,,  for  the  respondents.— It  is  inuasteiil 
whether  the  Mpellants  are  the  parsons  b/ whose  sdi 
default,  or  mmarance  the  nuisanoe  arose,  becamsthi 
nuiianoe   arose  •  from   the    want    of    a  stncfanl 
oonvenience^namelvy  the  absence  of  ce«pools,  viAit 
the  first  proviso  of  section  94,  and  therefdrs  tte 
proceedings  were  rightiy  taken  against  the  appelhik 
who  are  the . owners.    Further, the  ^peUantosr^ il 
any  rate,  persons  by  whose  act,  deftralt,  or  sBfEenMi 
the  nuisance  '*  continues."    Assuming  that  thsdafa 
is  a  sewer,  the  appellants  had  no  right  to  drsin  into  ft 
because,  under  section  21,  it  is  a  condition  pncsdpl 
tiiat  notice  of  an  intention  to  drain  into  a  sew 
should  be  given.    No  such  notice  was  nveei  i>^^ 
present  case.    The  appellants  oonld  not  nave  a  f^ 
under  section  21  to  turn  house  draina^  into 
sewer  as  this  was,  because  it  emptied  into  a ' 
watercourse,  and   the  local   anthority  is 
forbidden,   by   section    17,    to   drain  into 
watercourses  without  first  dealing  with  the  efliHBt. 

Macaskie  replied. 

DAfiLiva,  J.— I  think  that  the  magistrates 
right  in  making  the  order.     The  appeuisnts  were  As 
proper  persons  to  be  summoned  m  rsspeet  <rf  tt* 
nuieance  which  had  arisen,  because  I  think  them  ' 
arose   from   the   want  of   a  stmctoral  ooer 
within  the  first  proviso  of  section  94.    If  the 
indicated  in  the  plan  had  been  coostmoted,  tiie  rij^ 
and  scullery  water  would  not  have  flowed  mto 
respondents'  surface  water  drain  and  thence  into 
ditch,  and  so  caused  the  nuisance. 

Now,  it  is  said  that  the  appellants  are  notliabls  to, 
the  nuisanoe,  because  the  drain  into  wludi  the  * 
and   scullery   water,  after  it  left  the 
premises,  found  its  way  was  a  sewer ;  that,  as  it 
a  sewer,  the  appellants  had  a  right,  under  mt^ia 
of  the  Public  Health  Act,  1875,  to  turn  into  it  asp* 
thing  they   chose;  and  that  then  it  wis  fjr  fli 


respondents  to  deal  with  it  and  not  themedtes. 

1  cannot  tlunk  that  the  L^gislatiire  intended 

It  is  true  that  this  drain  may,  for  oertain  pmps^' 
be  a  sewer — ^f or  instance,  for  the  purpose  otf 
in  the  local  authority.    But  it  does  not  foUow 
that  that  owners  or  occupiers  of  houses  **^^jg. 
to  turn  anything  they  chose  into  what  is  tsciimfBly^ 
sewer.  ^   If /that* were  so,  ohemioal  mur'  *  '■** 
would 'liave  ,the   right  to  torn  offiensive 
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nibstanoeB  into  mere  ooontry  draiosi  and  there  wcgild 
be  thrown  upon  the  ahonlders  of  the  looal  authority 
the  bnrden  of  altering  their  sewers  at  the  mere 
oafffioe  of  owners  or  occapiers.  There  most  be  a 
proper  nser  of  the  sewer. 

Tnere  being  an  improper  nser  in  this  ease,  the  con- 
tention that  nnder  section  21  notice  of  an  intention  to 
use  the  sewer  was  necessary  is  immaterial. 

It  was  further  contended  that  it  was  the  daty  of 
the  respondents  to  provide  sewers  for  their  district 
and  that  individual  owners  or  occupiers  could  not  be 
called  on  b^  the  respondents  to  abate  a  nuisance 
which  arose  m  consequence  of  their  failure  to  provide 
Boffioieat  sewers.  jBut,  in  my  opinion,  the  local 
authority  have  a  discretion  as  to  what  sewers  are 
necessary.  I  think  the  appeal  should  therefore  be 
dismissed. 

Ghaitnell,  J. — I  am  of  the  same  opinion.    The 

only  question  on  which  I  have  any  doubt  is  as  to 

whether  the  appellants  are  the  proper  persons  to  be 

be  proceeded  against.    Three  points  were  raised.    It 

is  said  in  the  first  place  that  this  surface  water  drain 

IS  a  sewer  vested  in  the  lociJ  authority,  and  that,  that 

being  so,  the  appellants  have  a  right,  under  section 

21,  to  turn  the  drainage  of  their  houses  into  it.    ^e 

contention  is  ridiculous.    It  is  true  that  a  pipe  made 

to  carry  surface  water  may,  in  certain  circumstances 

and  for  certain  purposes,  become  a  sewer,  and  I  think 

that  this  pipe,  though  not  intended  to  receive  sewage, 

is  yet  within  the  de&iition  of  a  sewer.    But  though 

the  pipe  is  a  sewer,  that  does  not  give  the  plaintiffs 

the  right  to  use  it  for  the  purpose  for  which  they 

did   use   it     The  right   given    by   section    21    is, 

in^  the   first   place,    only   on   condition   of    notice 

being  given  to  the   local  authority  ;    and  I  think 

that   it   was    intended    that    only    sewage   should 

be  drained  into  drains  constructed  for  the  purpose 

of  carrying  sewagp,  and  that  only  water  should  be 

drained  into  drains  constructed  for  the  purpose  of 

carrying  water.     There  must  be  a  proper  user  of 

the  sewers  constructed   by  or  vested  in  the    local 

authority.      Further  it   is   said  that  the   nuisance 

arose    from    the    default    of    the    local    authority 

to  provide  a  proper   sewer  for  this  part    of   their 

district  in  accordance  with  section  15.    No  doubt  the 

local  authority  have  a  duty  to  provide  sewers,  but 

that  does  not  mean  that  they  are  bound  to  provide 

sewers  for  the  use  of  every  house  in  their  district 

There  may  be  a  case  where  in  a  rural  district  a  few 

cottages   are   isolated.      Can   it   be   said  that  the 

looal   authority   must    construct   sewers,    at   great 

expense,  to  receive  the  drainage  of  these  cotti^es  f 

It  19  a  question  of  degree,  and  the  local  authority  have 

a  discretion  in  the  matter ;  so  that  it  does  not  follow 

that  because  these  houses  are  within  the  respondents' 

district  that  they  are  bound  to  provide  sewers  for  them, 

and  there  is  nothing  to  show  that  an  oblt^tion  exists 

to  provide  sewers  in  this  portion  of  their  district    The 

proper  coitirse  for  the  appellants  to  have  taken  would 

nave  been  to  require  tlutt  an  inspector  should  be  sent 

to  inquire  into  the  requirements  of  the  district. 

With  regard  to  the  third  and  main  point — whether 
the  appellants  are  the  proper  persons  to  be  summone  d — 
I  have,  as  I  have  said,  some  doubt.  I  am  not  clear  what 
is  meant  by  a  want  of  a  structural  convenience,  and  I 
■hoald  like  to  further  consider  it,  but  it  is  not  of  im- 
portance hare,  because,  in  any  case,  the  tenants  could 
be  proceeded  against  and  the  appellants  could  be  com- 


pelbd  to  make  the  necessary  alterations  in  that  way. 

Appeal  dismiued* 

Solicitor  for  the  appellants,  J,  E,  King,  for  J.  H, 
Tattersall,  Bournemouth. 

Solicitors   for  the  respondents,  Prior,  Church,  Jb 
Adama,  for  H,  8.  Dickinson,  Poole. 
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Gk)ocH  v.  Clutterbuoe  and  Akothsb. 
Davis  [Third  Forty),  (a.) 

Landlord  and  tenant — Lease — Aaeignment — Indemnity 
against  breaches  of  covenant — Covenant  to  repair — 
Premises  out  of  repair  at  daie  of  assignment — LiahUiiy 
of  assignee, 

A  lease,  which  contained  a  covenant  by  the  lessee  and 
his  assigns  to  keep  the  houses  comprised  therein  in  repair, 
became  vested  in  the  defendants  as  the  executors  of  the 
assignee  of  the  lease.  The  houses  were  out  of  repair,  and 
the  defendants  agreed  to  sell  them  to  a  purchaser  for  the 
residue  of  the  term.  On  the  same  day  the  plaintiff,  who 
was  entitled  to  the  reversion  on  the  determination  of  the 
lease,  served  notice  upon  the  defendants  t?Mt  the  houses 
were  out  of  repair,  giving  particulars  of  the  breaches  of 
covenant  complain&d  of.  The  defendants  subsequently 
executed^  as  trustees,  an  assignment  of  the  lease  of  the 
houses  to  tlie  pwrchaser,  who  knew  of  their  condition  and 
of  the  service  of  the  notice^  and  the  purchaser  covenanted 
that  he  loould  thenceforth  pay  the  rent  reserved  by  tJie 
lease,  and  observe  and  perform  the  lessees*  covenants 
therein  contained,  and  from  the  payment  and  perform^ 
ance  thereof  respectively  would  keep  indemnified  the 
defendants  and  the  estate  and  effects  of  their  testator. 
The  houses  nut  having  been  put  into  repair,  the  plaintiff 
brought  an  action  against  the  defendants  to  recover 
damages  for  breaches  of  the  covenant  to  repair  specified  in 
the  notice,  and  the  defendants  served  a  third-party  notice 
on  the  purchaser  claiming  indemnity  from  him  under  his 
covenant  to  indemnify. 

Held,  thcU  the  defendants  were  entitled  to  an  indemnity 
from  the  assignee  against  their  liability  for  the  breaches 
of  the  covenant  to  repair. 

Appeal  from  the  judgment  of  Ohannell,  J.,  at  the 
trial  without  a  jury  of  an  action  to  recover  damages 
for  breach  of  covenant  to  repair. 

By  a  lease  dated  the  4tii  of  August,  1807,  the 
plaintiflTs  predecessor  in  title  demised  to  one  Critchley 
a  piece  of  land  for  the  term  of  100  years  from  the 
25th  of  March,  1807,  at  the  yearly  rent  of  £3  15s. 
The  lease  contained  a  covenant  by  Critchley,  his 
executors,  administrators,  and  assigns,  to  erect  within 
one  year  certain  houses  on  the  land,  and  during  the 
contmuance  of  the  lease  as  often  as  need  be  to  repair 
and  keep  in  repair  the  same.  The  houses  were  built 
in  pursuance  of  the  covenant  The  plaintiff  was  the 
owner  of  the  reversion  expectant  upon  the  determina- 
tion of  the  above  term,  and  by  divers  mesne  assign- 
ments the  premises  became  vested  for  the  residue  of 
the  term  in  one  John  Malin,  who  entered  into 
possession,  and  died  on  the  26th  of  July,  1897,  and 
thereupon  the  premises  became  vested  for  the  residue 
of  the  term  in  the  defendants  as  the  executors  of 
MaUn. 

On  the  1st  of  October,  1897,  the  plaintiff 
served  notice  upon  the  defendants  under  section  14, 
sub-section  1,  of  the  Conveyancing  Act,  1881,  that 
the  premises  were  out  of  repair,  and  gave  particulars 
of  the  breaches  of  covenant  complaiued  of.  Upon  tha 
same  day  the  defendants  agreed  to  sell  to  Patrick  Duvis 
the  premises  for  the  residue  of  the  term,  and  upon  a 
requisition  as  to  title  the  notice  of  the  Ist  of  October 
was  disclosed  to  Davis. 

On  the  20th  of  December,  1897,  the  defendaiits, 
as  trustees,  by  deed  assigned  the  premises  to  Davis, 
who  knew  of  their  condition  and  of  the  breach  of 

(a.)  Reported  by  W.  F.  Babry,  Esq.,  Barrister-at- 
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oovenant,  for  the  reddae  of  the  torm  of  one  hosdred 
.  yeuiftttheyearljrentoffaiSa.bjtheleMereseiTed 
and  iabjeot  to  Qie  leoee'e  coreoaiiti  therein  ooutained. 
Iba  ungnment  oontained  the  following  oUose: 
"  And  the  pniohuer  doth  berehj  ooTenant  with  the 
vendors  that  be  will  henceforth  pa^  the  rent  h?  the 
■ud  leue  reserved,  and  oheerre  and  perform  the  lessee's 
oovenante  therein  oontoined,  and  from  the  papnent 
and  ^rfonnance  thereof  respeotively  will  keep  in- 
demiufied  the  Tendon  and  the  eatate  and  effects  of 
the  said  John  Haliu,  deoeawd." 

On  the  Slstof  January,  1898,  thehauMinot  having 
been  put  into  repair,  the  plaintiff  brought  an  action 
Bgtunst  the  defendants  as  ezecntors  of  John  Malin, 
and  also  in  their  personal  oapadty,  to  reoorer 
damues  for  breaches  of  the  covenant  to  repair 
■peci&d  in  the  notice  of  the  Ist  of  Ootober,  1897, 
committed  daring  the  posseuioQ  of  Ualin  and  of 
the  defendants.  The  defendants  served  a  third-party 
notioe  on  Davis  claiming  indemnity  from  him  under 
the  above  covenant  in  the  assignment. 

Channell,  J.,  fomid  that  there  had  been  a  breach 
of  the  covenant  to  repair,  and  gave  judgment  for  the 
plaintiff,  subject  to  a  reference  as  to  damages,  and  he 
held  that  as  the  breach  of  the  covenant  to  repair  was 
a  oontinning  breach,  the  defendants  were  antiUed  to 
an  indemnity  from  Davis. 

Davis  appealed. 

0.  Leigh  Clare,  for  Davis.— The  covenant  of  indem- 
nity relates  to  future  breaches  and  not  to  past 
breaches  of  oovenant  by  the  assignors.  The  assignors 
ware  bound  to  perform  the  covenants  dnrinK  iJie 
continuance  of  their  term  up  to  the  date  of  the 
assignment.  If  the  judgment  is  tight,  the  assignee 
would  be  liable  to  indemnify  the  assignors  against 
arrears  of  rent  which  aoorned  due  dormg  the  con- 
iinDance  of  their  interest,  or  against  claims  founded 
npon  a  breach  of  covenant  to  paint  every  seven  years 
oommitted  by  the  asaignoTS.  That  would  not  be  a 
reasonable  construction  of  the  covenant  The  common 
form  of  covenant  is  given  in  Key  &  Elpbinstone's 
Preoedanta  in  Conveyancing  (6th  ed.),  p.  427. 

He  referred  to  Hawkint  v.  Sherrmn,  3  0.  ft  P.  459  ; 
BtnUh  V.  PtfU,  9  Kxch.  161,  2  W.  B.  Dig.  X5i  ;  Moule 
V.  aarrtU,  18  W.  B.  697,  L.  B.  5  Ex.  132. 

A.  T.  Laurence,  Q.G.,  and  T.  Douglai  [S.  Joyce 
Thomat  with  them),  for  the  defendants. — The  assignee 
knew  that  the  premises  were  old  and  out  of  repair, 
and  that  the  plaintiff  had  served  notioe  on  tike  defen- 
dants under  section  14  of  the  Conveyancing  Act, 
ISSl,  that  a  breach  of  covenant  had  been  oommitted. 
The  assignee  knew  that  the  plaintiff  was  thieatening 
an  action  on  the  covenant  to  repair  or  to  recover 
possession,  and  he  took  over  the  premises  together 
with  the  defendants'  liability  to  repair.  In  these 
droumstanoea  the  assignment  was  ezeont«d  and  the 
covenant  of  indemnity  was  inserted.  The  covenant 
would  be  of  no  use  unleea  it  oovered  breachee  of 
covenant  oommitted  by  the  assignors  during  their 
term.  The  plaintiff  cannot  sue  t£em  for  breaches  of 
eorenant  committed  after  the  assignment.  The 
oontfcruction  placed  on  the  covenant  by  Cbanndl,  J., 
was  right. 

O,  Leigh  Clare  replied. 

A.  L.  SUITB,  L.J.— In  this  case  Channell,  J.,  felt 
some  doubt  in  the  oonttruotion  which  he  plaoed  upon 
the  covenant  to  indemnify.  Nor  am  I  pwfectly  dear 
about  it.  I  think  upon  the  whole  that  Channell,  J., 
haa  oome  ,to  a  right  conclusion.  The  action  was 
brought  against  a  mesne  assignee  to  recover  damages 
for  breach  of  a  covenant  to  repair.  On  the  1st  of 
October,  1S97,  anotioesettingfbrth  a  Uttof  dilapida- 
tions  was  served  on  the  defendants,  and  on  the  same 
day  the  defeuCsn'i  agreed  to  asfign  the  premises  to 


Davis ;  and  on  the  20th  of  December 
was  executed.  The  question  turns  entirely  i^antits 
true  construction  of  the  oovenaat  of  indemnt^  ia  tts 
assignment.  The  drcnmstanoes  in  whidi  the  siBgn- 
ment  was  executed  have  been  stated  to  ns,  snd  «s 
have  been  told  that  the  houses  are  old  hoiisM  and 
the  executors  were  selling  these  <Ad  houses  to  Dsfia 
In  my  opinion  the  meaning  of  the  covenant  iatlis 
asmgnment  is,  so  far  as  regards  the  oovensnt  ia  tbt 
lease  to  repair,  that  Davis  will  indemnify  Qte  ddea- 
danta  against  all  actions  and  claims  in  reneet  c(  thtif 
liability  on  the  covenant.  Upon  the  whole,  tttrt- 
fore,  I  am  of  opinion  thatthe  judgment  of  Iheleenfd 
judge  was  right. 

BiOBY,  L.J. — I  am  of  Uie  same  o|unicn.    I  dd  lul 
think  it  in  anyway  a  dear  point,  but  upon  the  wkok 
I    agree    with    toe    construction    platM    upon  fti 
covenant  by  Channell,  J.     We  have  hen  hooaei  m  ta 
which  each  of  the  psrtiee  knew  their  condititn  sad 
the  terma  of  the  lease.     The  assignee,  who  hss  bees 
brought  in  as  third  part?,  knew  Ubat  the  eoveout  la 
lapair  contained  in  tiie    lease  had    not   been  per- 
formed by  the  assignors.    In  tboae  droumstaocss  ta 
covenanted  that  he  would  observe  and  peHons  tb 
lessee's  covenants  conlained  in  the  lease — that  is.  ttit 
he  would  put  the  houses  in  proper  repair,  sod  if  hi 
ha4  done  so  no  action  would  have  been  hroa|ht  bf 
the  reversioner  against  the  assignors,     ^le  eonaait 
in  the  assignment  goee  on  to  aay  that  "  fnan  tka 
pa;rnient  and  performanca  thereof  respeotsrely "  tha 
assignee  "  will  Keep  indemnified  the  veadcn  vid  tk 
estate  and  effects  of  the  said  John  Malin,  dsofssri," 
The  meaning  of  that  daose  seems  to  me  to  be  tiat: 
I,  the  assignee,  know  that  yon,  the  assigniK*,  htw 
not  performed  your  covenant  to   repair,  and  I  w31 
indemnify  you  against  your  liability  to  perfoniL 
To  my  mind  that  is  not  at  all  an  unreaamahle  cen- 
stmobon,  because  it  may  be  assumed  that  the  as 
gave  less  for  the  houees  than  he  would  otherwis 
given.     The  covenant    of   indemnity    is   son 
curiously  worded.     What  is  the  meaning  of  b 
indemnified  from  the  performance  of  the  con 
It  seems  to  me  that  it  means  that  the  oovenanti 
keep  the  covenantee  indemnified  against  all  a 
proceedings,  expenses,  olaima,  and  demands  w: 
ever  on  account  of  ibe  obligation  which  the 
has  ondertaken.     This  obligation  was  nudertai 
the  defendants  and  has  not  been  performed. 
plaintiff  brought   an   action   against   than  ola 
damaaea  in  consequenoe  thereof.    The  defendsn 
no  defence  to  that  actitm.     In  my  opinion  opt 
true  construction  of  the  covenant  the  assigna 
entitled  to  an  indemnity.     The  difBoolty  has 
by  taking  a  oommon  form  of  covenant  and  imp 
some  clumsy  words  into  it. 

Tauohak  Williahs,  Ii.J.— I  agree.  I  thinl 
according  to  the  reasonable  conatmctioa  ol 
covenant  the  aasignee  undertook  to  satisfy  the 
which  the  landlord  had  against  the  assignors 
the  covenant  to  repair.  I  am  brought  to  thai 
elusion  partly  by  the  particular  words  in  the  oovi 
keep  indemnified  "from  performance,"  idsIb 
non -performance,  which  are  the  ordinary  wdh 
am  also  led  to  this  conclusion  by  the  fact  thst 
large  extent,  ttiis  indemnity  covenant  dsali  s 
stvte  of  things  with  which  the  amignon  eodi 
themselvue  interfere.  Having  assigned  the  lean 
ansiifuors  could  nut  enter  upon  tiie  pemiHS 
perform  the  covenant  to  repaii'. 

Appeal  Htmiued. 

Solicitors  for  the  defendants,  ITonf,  Sowii,  * 
lor  Lane,  Clutterbudc,  A  TonUinton,  Bimno^iaiB. 

Solicitors  for  Davis.  Ooldbtrg,  BmrM,  *  S* 
for  A-  J.  O'Connor,  Birmingham. 
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C.  A.       Bbankblow  Steamship  Co.  (Ld.)  and  Othebs  v.  Oanton  Instteaitob  Opfiob  (Ld.)*       C.  A. 


From  Q.  B.  Div.         ) 
(A.  L.  Smith,  Bigby»  and  J  June  14. 

Vaaghan  WUliams,  L.J  J.) ) 

Bbankblow  Steamship  Co.  (Limited)  and  Othebs 
If.  Canton  Insurance  Opfiob  (LiImitbd).  (o.). 

Insurance,  marin&^Lump  chartered  freight — Cesser 
datue — Charterers*  liaibUity  to  cease  on  cargo  being 
loaded — Lien  for  hill  of  lading  freight^ Absence  of 
lien  for  chartered  freight— Loss  of  goods  by  perils  of 
the  sea — Bill  of  lading  freight  payable  less  than 
chartered  freight. 

By  a  charter-party  a  ship  was  chartered  for  a  voyage 

at  the  lamp  freight  of  £3,000  payable  on  delivery  of  the 

cnrgo.     The  master  was  to  sign  hills  of  lading  at  any 

rate  affreight  the  charterers  might  require,  hut  not  under 

chartered  rates,   or  difference  to  be  settled  in  cash  on 

signing  hills  of  lading  ;  the  charterers'  liability  to  cease 

on  shipment  of  the  cargo  provided  it  was  toorth  the 

freight,  dead  freight,  and  demurrage  on  arrival  at  the 

port  of  discharge,  but  the  vessel  to  have  a  lien  thereon  for 

the  recovery  of  all  freight,  dead  freight,  and  demurrage. 

The  charterers  loaded  a  full  cargo  under  bills  of  lading 

which  made  the  goods  comprised  in  each  bill  of  lading 

dtltverable  to  the  consignee  thereof  on  payment  of  the  bill 

of  lading  freight.      'The  shipoumers  effected  a  policy 

against  perils  of  the  sea  on  the  chartered  freight.    During 

the  voyage  part  of  the  cargo  vjos  lost  by  a  peril  of  the 

Mo»  and  on  the  ship*s  arrival  at  the  port  of  discharge  the 

bills  of  lading  freights  payable  to  the  shipowners  upon 

that  part  of  the  cargo  which  arrived  vhu  less  by  £646 

than    the    chartered  freight,  though  the  cargo  which 

arrived  was  worth  the  chartered  freight.    In  an  action 

by  the  shipowners  upon  the  policy  to  recover  the  £645  as 

being  aids  of  chartered  freight  by  a  peril  of  the  sea. 

Held,  that  the  loss  was  not  caused  by  a  peril  of  the  sea, 
but  by  the  master  not  having  signed  bills  of  lading  giving 
the  shipowners  a  lien  upon  the  goods  comprised  in  each 
bill  of  lading  for  the  whole  chartered  freight. 

Appeal  from  the  judgment  of  Bmoe,  J.,  in  faroor 
of  the  defendants. 

The  action  wan  brought  upon  a  policy  of  marine 
insurance  on  chartered  freight.  By  a  charter-party 
dated  the  17th  of  September.  1896,  the  plamtifft 
chartered  their  steamship  Bamleh  to  Messrs.  Williams 
&  €V>.,  as  charterers,  for  a  voyage  from  the  Biver 
Plate  to  Liverpool  at  the  lump  freight  of  £3,000 
payable  on  delivery  of  the  cargo  at  Liverpool  in  cash. 

GQanse  18  of  the  charter-party  was  as  follows: 
"  Bills  of  lading.— The  master  to  apply  at  the  offices 
of  the  charterers  or  their  agents  to  sign  bills  of 
lading  at  any  rate  of  freight  the  charterers  or  their 
agents  may  require,  but  not  under  chartcoNed  rates  or 
diffiarence  to  be  settled  in  cash  on  signing  bills  of 
lading.  Charterers*  liability  to  cease  upon  shipment 
of  the  cargo  (provided  said  cargo  is  worth  the  said 
freight,  dend  freight,  and  demurrage  on  arrival  at  the 
port  of  discharge),  but  the  vcsmI  to  have  a  lien 
thereon  for  recovery  of  all  freight,  dead  freight, 
demurrage,  and  all  otilier  charses  whatsoever." 

The  charterers  loaded  a  fml  and  complete  cargo 
under  billi  of  lading  signed  by  the  master,  the  go^s 
comprised  in  each  bill  of  lading  being  deliverable  to 
the  oonsignee  thereof  on  payment  of  the  bill  of  lading 
freight,  and  a  lien  being  given  on  the  goods  for  the 
liill  of  lading  freight.  The  total  of  the  bills  of 
lading  Irdghts  exceeded  the  chartered  freight. 

On  the  11th  of  November,  1896,  the  plaintiffs 
effected  with  thedefendantsa  policy  of  insuranceagainst 
perils  of  the  sea  «  on  £3,000  freight,  chartered  or  as 
if  chartered,  so  valued,  on  board  or  not  on  board." 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law, 


During  the  voyage  the  vessel  went  aground  and  part 
of  t^e  cargo  was  jettisoned  or  damaged  by  a  penl  of 
the  sea.  and  upon  arrival  of  the  vessel  at  Liverpool 
the  bills  of  lading  freights  payable  upon  that 
portiou  of  the  cargo  which  arrived  amounted  to 
£2,355,  and  the  plaintiffs  received  this  sum  from  the 
consignees.  The  cargo  which  arrived  was  worth  the 
chartered  freight,  dead  freight,  and  demurrage. 

The  plaintiffs  brought  this  action  on  the  policy  to 
recover  £645.  the  difference  between  the  £3,000 
chartered  freight  and  the  £2,355  received  for  the  bills 
of  lading  freights,  as  being  a  loss  of  freight  by  a  peril 
of  the  sea  insured  against. 

Bruce,  J.,  held  that  the  loss  of  the  chartered  freight 
was  not  caused  by  a  peril  of  the  sea,  but  by  reason  of 
the  master  having  signed  bills  of  lading  making  the 
cargo  deliverable  to  Sie  respective  consigpsees  on  pay- 
ment of  the  bill  of  lading  freight,  and  not  giving  a 
Uen  on  the  goods  comprised  in  each  bill  of  la^ng  for 
the  charters  freight,  and  he  accordingly  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed. 

Joseph  WdUon,  Q.G.,  and  Pidcford,  Q.O.  {Horridge 
with  them),  for  the  plaintiffs.— The  bills  of  ladiog 
freights  at  the  time  of  shipment  exceeded  the  £3,000 
chartered  freight,  and  as  tue  goods  that  arrived  were 
worth  the  £3,000  chartered  fraight,  the  cesser  clause 
applied,  and  the  charterers'  Babdlity  to  pay  the 
chartered  freight  ceased  on  the  g^oods  being  shipped. 
The  shipowners  had,  therefore,  to  look  to  the  biUs  of 
lading  mights  for  payment  of  the  chartered  freight. 
The  bills  of  lading  freights,  in  consequence  of  a  loss 
by  a  peril  of  the  sea,  fdl  short  of  the  chartered  freight 
by  £645,  and  that  is  a  loss  which  the  shipowners  can 
recover  under  the  policy.  The  plaintiffs  were,  there- 
fore, entitled  to  recover. 

They  referred  to  Gardner  v.  Trechmann,  15  Q.  B.  D. 
154,  33  W.  B.  Dig.  190 ;  and  Inman  Steamship  Co.  v. 
Bischoff,  31  W.  B.  141,  7  App.  Gas.  670. 

Oaruer,  Q,C.,  and  J.  A,  Hamilton,  for  the  defend- 
ants.— ^The  charter-party  gave  a  lien  on  the  goods 
shipped  for  the  whole  chartered  freight.  Bach  parcel 
of  the  cargo  might  have  been  put  under  a  lien  for  the 
whole  £3,000.  Bach  bill  of  lading  only  gave  a  lien 
for  the  bill  of  lading  freight.  There  would  have  been 
no  loss  of  the  chartered  freight  if  each  bill  of  lading 
had  given  a  Uen  for  the  £3,000  chartered  freight,  as 
the  cai|;o  that  arrived  at  Liverpool  was  worth  more 
than  £3,000.  Therefore  the  shipowners  lost  their 
chartered  freight  by  their  own  act  and  not  by  a  peril 
of  the  sea.  The  cesser  of  liability  is  equivalent  to  the 
lien  given,  and  the  shipowner  gets  the  lien  in  con- 
sideration of  relieving  the  charterer  from  liability: 
Hansen  v.  Harrdd  Brothers,  [1894]  1  Q.  B.  612.  The 
defendants  knew  of  the  charter-party  and  of  the  lien 
given  by  it  to  the  shipowners,  and  they  insured  the 
chartered  freight  on  that  footing.  They  never  in- 
sured the  bill  of  lading  freight.  The  defendants, 
therefore,  were  not  liable. 

Pickford,  Q.(7.,  in  reply. — ^The  shipowners  took  a 
lien  on  each  parcel  of  goods  shipped  for  the  bill  of 
lading  freignt  relating  to  that  parcel,  and  those 
freights  exceeded  in  all  £3,000.  Therefore  they  had 
a  lien  for  the  whole  £3,000  on  the  bill  of  lading 
freights,  and  a  loss  of  freight  occurred  by  a  peril  of 
the  sea. 

Cur,  adv.  vuH» 

June  14.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  By  a  charter-party  dated  the  17th  of 
September,  1896,  the  plaintiffs,  the  Brankelow  Steam- 
ship Co.  (Limited),  let  their  steamship  SaniUh  on  hire 
to  Messrs.  Williams  &  Co.,  the  charterers,  for  a 
voyage  from  the  Biver   Plate  to  Liverpool  at  the 
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lump  freight  of  £3,000,  payable  on  the  delivery  of 
*  the  cargo  in  cash.  Upon  the  11th  of  November, 
1896,  the  plaintiffs  caused  a  policy  of  marine  insurance 
to  be  effected  with  the  defendants,  the  Canton  Insur- 
ance Office  (Limited),  to  cover  the  lump  chartered 
freight  upon  the  voyage  in  question  against  perils  of 
the  sea,  the  freight  insured  being  thus  described  in 
the  policy :  "  On  £3,000  freight,  chartered  or  as  if 
chartered,  so  valued,  on  board  or  not  on  board.*'  I 
leave  out  the  other  plaintiffs  upon  the  record — viz., 
the '  charterers  of  the  ship,  for  I  agree  with  Mr. 
Carver  that  the  defendants  undertook  no  liability  as 
to  them  under  the  policy.  It  was  the  shipowners* 
lump  chartered  freight  and  nothing  else  which  they 
covered  by  the  policy  against  perils  of  the  sea.  The 
charterers  loaded  a  full  cargo  under  this  charter, 
and  in  due  course  the  ship  arrived  at  Liverpool 
with  the  cargo  on  board,  excepting  a  portion  repre- 
sented by  bills  of  lading  freights  amounting  to 
the  sum  of  £645,  which  cargo  by  reason  of  a 
sea  peril  had  been  jettisoned,  or  lost  upon 
the  voyage,  and  it  is  these  bills  of  lading  freights 
amounting  to  £645  which  the  plaintiffs  seek  to  recover 
from  the  defendants  under  their  policy  covering  lump- 
chartered  freight.  Now,  if  there  were  no  other  facts 
in  this  case  but  those  above  mentioned,  there  cannot 
be  a  doubt  that  there  would  have  been  no  loss  of 
lump  chartered  freight  by  a  peril  of  the  sea,  for  it 
has  been  often  held  that  upon  a  charter  at  lump 
chartered  freight  the  whole  amount  is  payable  by  the 
charterer  to  tiie  shipowner  upon  the  arrival  of  the 
ship,  and  that  the  right  to  the  payment  is  not  con- 
ditional upon  the  delivery  of  the  full  cargo  at  the 
port  of  destination,  and  if  part  of  the  cargo  has  been 
lost  by  reason  of  a  peril  of  the  sea  upon  the  chartered 
voyage,  the  lump  chartered  freight  without  deduction 
is  nevertheless  payable  by  the  charterer  to  the  ship- 
owner on  delivery  of  the  remainder  of  the  cargo  at 
the  port  of  discharge — see  Merchant  Shipping  Co,  v. 
Armitage,  22  W.  R.  11,  L.  R.  9  Q.  B.  99,  and  other 
oases  cited  by  Mr.  Carver  in  his  excellent  work  on 
Carriage  by  Sea  (ed.  1885),  pp.  549  and  650 — 
and  this  was  not  disputed  at  the  bar.  The 
plaintiffs  consequently  could  have  had  no  claim 
against  the  underwriters  for  loss  of  lump  chartered 
freight,  for  the  whole  of  this  freight  they  could  have 
recovered  from  the  charterers,  although  a  portion  of  the 
cargo  had  been  lost  on  the  voyage.  That  the  liability 
of  underwriters  when  underwriting  lump  chartered 
freight  is  very  different  and  less  onerous  than  when 
underwriting  freight  in  general  represented  by  bills  of 
lading  freights  is  obvious,  and  this  cannot  be  denied. 
But  the  plaintiffs  allege  that  in  t^e  charter-party  in 
this  case  there  is  a  cesser  of  liability  dtiase  coupled 
with  a  lien  which  appears  to  me  to  be  of  the  ordinary 
description.  It  is  as  follows :  **  The  master  to  apply 
at  the  offices  of  charterers  or  their  agents  to  sign  bills 
of  lading  at  any  rate  of  freight  the  charterers  or  their 
agents  may  require,  but  not  under  chartered  rates,  or 
difference  to  be  settled  in  cash  on  signing  bills  of 
lading.  Charterers*  liability  to  cease  upon  shipment 
of  the  cargo  (provided  the  said  cargo  is  worth  the  said 
freight,  dead  freight,  and  demurrage  on  arrival  at 
port  of  discharge),  but  the  vessel  to  have  a  lien  thereon 
ix'T  the  recovery  of  all  freight,  dead  freight,  de- 
murrage, and  all  other  charges  whatsoever."  It  is 
argued  for  the  plaintiffs  that  inasmuch  as  they 
had  by  this  clause  given  up  their  right  against 
the  charterers  for  the  £3,000  upon  the  shipment 
of  the  cargo,  and  that  as  they  had  taken  no  lien  upon 
the  cargo  which  arrived  for  "  all  freight,**  that  is,  for 
the  whole  of  the  lump  freight  of  £3,000  but  only  for 
the  respective  bills  of  lading  freights  which  amounted 
to  the  sum  of  £645  less  £an  the  lump  freight  of 
£3,000  by  reason  of  cargo  carrying  that  amount  of 


freight  having  been  lost  during  the  vOTsge,  thsj 
were,  therefore,  entitled  to  recover  these  bQu  ^  ladi^ 
freights  of  £645  from  the  underwriters  of  the  poli^ 
on  lump  chartered  freight.  Now,  apart  from  tl^  tel 
that  a  shipowner's  right  against  a  charterer  under  a 
cesser  clause  like  the  present  only  operates  to  the 
extent  to  which  the  empowner  hiui  taken  a  hen  for 
freight— see  Glink  v.  Radford,  39  W.  B.  355,  [1891] 
1  Q.  B.  625,  and  Hansen  v.  HarrM  BrvUert-^ 
how  do  matters  stand?  It  is  said  by  the  plain* 
tiffs  that  under  this  cesser  danse  the  6tuaistent 
liability  ceased  upon  shipment  of  the  cargo,  nd 
that  as  all  the  shipowners  could  look  to  upon 
the  arrival  of  the  ship  for  the  lump  diartml 
freight  of  £3,000  was  a  Uen  upon  the  cargo  whaA 
arrived  for  the  bUls  of  lading  freiehts  tfaereoD, 
and  that  as  these  bills  of  lading  freights  amoiDited  , 
to  the  sum  of  £645  less  than  the  £3,000  lump  freight 
by  reason  of  a  loss  by  sea  perils  of  the  portum  of  tiit 
cargo  represented  by  the  £645  bills  of  lading  freightii  i 
this  loss  can  be  recovered  from  the  underwiitos  as  a 
loss  occasioned  by  perils  of  the  sea.  Although  tbt 
charter-party  was  not  shown  to  the  uoderwritn  j 
when  they  effected  the  policy,  it  is  obvious  Uiat  thvf 
must  have  known  of  the  existence  of  a  charter-p8rt|ri 
for  it  was  freight  chartered  or  as  if  chartered  valued 
at  £3,000,  which  they  insured  against  perils  of  te 
sea,  and  as  Lord  Bladcbum,  in  Inman  8team»hip  C^ 
V.  Bischoff,  31  W.  B.  141,  at  p.  144,  7  App.  Gas.  670, 
at  p.  678,  said :  *'  Though  the  underwritert  knev 
that  there  was  such  a  charter-party,  midar 
which  what  was  meant  to  be  insured  would  aocms^  il 
is  not  in  any  sense  accurate  to  say  that  the  pofiefisi 
to  be  read  as  if  the  charter-party  was  set  out  in  it  a» 
as  to  affect  its  construction.  .  .  .  Bat  as  soon  as , 
it  ia  ascertained  that  the  policy  attached  on  the  Urt 
under  a  particular  charter-party,  the  charter-psity 
must  be  read  in  order  to  see  how  the  sdbject-mattar , 
was  affected  by  the  misfortune  which  happened."^ 
And  Lord  Selbome,  at  p.  672,  31  W.  B.,  at  p.  142, . 
thus  expresses  himself:  '*  It  appears  to  me  tel; 
the  question  arising  upon  the  policy  ought  to  be  de* 
termmed  in  the  same  way  as  if  the  charter-party  had 
been  seen  by  the  insurers  and  referred  to  in  tiie  polii^, 
though  not,  of  course,  so  as  to  extend  the  oontrael  U : 
the  underwriters  by  any  unnecessary  implicatioa  ta 
anything  not  properly  covered  by  the  expreas  tost 
of  the  policy.**  Now,  assuming  that  the  anderwdtfls 
had  seen  the  charter-party  in  this  case  witii  its  ceHV 
clause  and  its  corresponding  lien,  what  would  th^ 
have  seen  P  They  woidd  have  seen  that  the  oaptaa 
was  to  sign  bills  of  lading  at  any  rate  of  freight  not 
under  chartered  rates,  ana  that  the  vessel  was  to  have 
a  lieu  upon  the  cargo  when  shipped  for  the  reoovoy 
of  all  freight,  and  it  was  in  these  drcumatanoes  tiaK 
they  undertook  the  ri^k  of  covering  the  lump  diartned 
freight  of  £3,000  against  perils  of  the  sea.  By  vhoaa 
act  was  it  that  the  plaintiffs,  the  ehipowneia,  bad  mat 
a  lien  upon  the  cargo  which  arrived  for  all  the  Imsy 
chartered  freight  (the  cargo  which  arrived  bdag 
ample  to  secure  this)  F  Surelv  that  of  the  shmownai 
themselves  by  not  taking  bills  of  ladmg  with  eitte 
the  words  *' freight  and  all  other  oonditioos  as  pir 
charter-party  "  therein,  or  in  some  other  form  givny 
to  themselves  a  lien  over  the  whole  oargo  wUbIi 
arrived  for  the  recovery  of  ''all  freight"  aa  mentJoaed 
in  the  cesser  clause.  In  my  opinion  there  is  notioif 
iu  the  charter-party  which  would  have  prevented  tfaii 
being  done,  the  dause  as  to  signing  Inlla  of  ladi^ 
having  reference  only  to  the  question  at  what  latoi 
of  freight  the  bills  of  lading  were  to  be  giveo,  aai 
the  clause  has  nothing  to  do  with  the  form  in  wiatk 
the  bills  of  lading  were  to  be  taken.  It  may  be  thai 
the  shipowners  desired  to  be  able  to  h*ve  xeoouia  to 
the  bills  of  lading  freights,  if  necesBary.  hot  tiwii 
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not  what  the  underwriters  have  uaderwritten.  Of 
the  form  in  which  the  bills  of  lading  were  taken  the 
nnderwiiterB  knew  nothing  and  were  total  strangers. 
Exoept  as  to  rate  of  freight  the  form  was  in  the 
power  of  the  plaintiffs.  If  the  plaintiffs  had  taken 
bills  of  lading  giving  a  lien  for  the  chartered  freight 
over  the  whole  cargo  which  arrived  they  would  have 
lost  nothing,  for  the  cargo  which  arrived  was,  as 
before  stated,  of  ample  value  to  satisfy  the  lien  for 
the  lump  freight.  This,  however,  the  plaintiffs  did 
not  do,  and  yet  they  now  seek  to  recover  from  the 
nnderwiters  tiie  £645  bills  of  lading  freights  as  being 
a  loss  by  the  perils  of  the  sea,  which  was  not  covered 
by  the  policy.  The  proximate  and  real  cause  of  the 
loss  is  by  reason  of  the  forms  in  which  the  plaintiffs 
took  the  bills  of  lading,  and  I  agree  with  my  brother 
Bruce  that  the  plaintiffs  have  not  established  a  loss  of 
lamp  freight  by  perils  of  the  sea,  which  is  the  only 
risk  the  defendants  underwrote.  For  these  reasons  I 
think  that  this  appeal  must  be  dismissed  with  costs. 
Bomer,  L  J.,  conoors  in  this  judgment. 

Vatxghan  Williams,  L.J.,  read  the  following 
jadgment:  The  question  in  this  case  is  whether 
there  has  been  a  loss  of  chartered  freight  covered  by 
the  policy  of  insurance  entered  into  by  the  defendants. 
The  defence  as  pleaded  in  effect  is  that  on  the  arrival 
the  cargo  was  worth  the  freight,  dead  freight,  and 
demurrage;  but  the  bUi  of  lading  freight  was  less 
than  the  charter-party  freight,  and  that  in  that  event 
upon  the  true  construction  of  the  charter-party  the 
charterers  remained  liable  to  the  shipowners  for  the 
charter-party  freight^  the  subject-matter  of  the 
insurance,  and  the  same  was  not  lost,  if  at  all,  by 
the  perils  insured  against. 

This  being  an  insurance  of  chartered  freight,  the 
shipowner  must  have  an  insurable  interest  in  freight, 
and  this'  he  has  if,  having  made  a  contract  the 
execution  of  which  will  give  him  freight,  his  ship 
being  in  a  condition  to  execute  the  contract  breaks 
ground  on  the  voyage  described  in  the  charter-party. 
It  foUowB  that  in  such  case,  if  the  ship  is  prevented 
from  executing  the  contract  contained  in  the  charter- 
party  by  one  of  the  perils  insured  against,  the  ship- 
owner has  lost  his  h-eight  by  that  peril,  and  may 
reooTer  for  that  loss. 

There  is  no  dispute  but  that  the  shipowners  had 

an  insurable  interest  in  the  chartered  freight.     The 

cargo  contemplated  by  the  charter-party  was  put  on 

board  and  the  ship  duly  proceeded  on  her  voyage. 

The  question  raised  is  whether  the  ship  was  prevented 

by  one  of  the  perils  insured  against  from  executing 

the  contract  contained  in  the  charter-party,  and  thus 

tBirning  tbe  chartered  freight.     It  is  said  that  the 

facts  set  out  in  the  defence  show  that  the  shipowners 

were  not  prevented  by  one  of  the  perils  insured  against 

from  earning  the  freight  because  the  ship  arrived 

with  m  cargo  worth  the  freight,  dead  freight,  and 

demurrage,  and  that  upon  the  true  construction  of 

the  charter-party  the  charterer  remains  liable  for  the 

chartered  freight. 

I  think  that  having  regard  to  the  terms  of  th^ 
policy  the  insurer  must  be  taken  to  have  had  notice 
of  the  charter-party  and  its  terms :  see  per  Lord 
Selborne  in  Inman  Steamship  Co,  v.  Biachoff,  31  W.  B., 
at  p«  142,  7  App.  Cas.,  at  p.  672.  Tbis  does  not 
mean  that  the  policy  is  to  be  construed  as  if  the 
charter-party  was  set  out  in  the  policy  so  as  to 
extend  the  contract  of  the  underwriters  to  anything 
not  covered  by  the  express  terms  of  the  policy,  but 
only  that  the  charter-party  must  be  read  in  order  to 
see  lioyr  the  subject-matter  of  insurance  has  been 
affected »  if  at  all,  by  the  perils  of  the  sea.  If  the 
insnnuice  by  the  term^  of  the  policy  is  of  lump 
freight  as  per  charter-party,  nothing  in  the  charter- 


party  can  convert  the  contract  of  the  underwriters 
into  an  insurance  of  bill  of  lading  freight,  but  if  by 
the  terms  of  the  charty-party  a  lump  freight  is  pay- 
able out  of  the  bill  of  lading  freight  and  not  otherwise, 
a  loss  of  cargo  by  the  perils  of  the  sea  to  such  an 
extent  that  there  is  not  sufficient  bill  of  lading  freight 
to  pay  the  amount  of  the  lump  freight  may  be  a  loss 
of  the  lump  freight  by  a  peril  of  the  sea.  This  is 
expressed  in  the  passage  in  Lord  Blackburn's  judg- 
ment in  Inman  Steamship  Co.  v.  Bischoff,  cited  by 
Barnes,  J.,  in  his  judgment  in  The  Alps,  41  W.  B. 
627.  [1893]  P.  109. 

Now,  having  regard  to  the  terms  of  the  charter, 
party  in  the  present  case,  the  question  is  whether, 
according  to  those  terms,  the  lump  freight  is  payable 
out  of  the  bill  of  lading  freight  and  not  otherwise, 
because  if  the  chartered  freight  is  by  the  terms  of  the 
charter  payable  out  of  the  bill  of  lading  freight  and 
not  otherwise,  it  would  seem  to  follow  that,  if  by  the 
perils  of  the  sea  the  goods  are  lost  on  the  delivery  of 
which  only  the  bill  of  lading  freight  was  payable, 
the  chartered  freight  has  been  lost  by  the  perils  of  the 
sea.  Now,  whether  chartered  freight  was  payable 
out  of  the  bill  of  lading  freight  and  not  otherwise 
depends  mainly  on  the  terms  of  the  cesser  clause — i.e., 
clause  18  of  the  charter-party.  It  runs  thus :  **  Bills 
of  lading.  ~The  master  to  apply  at  the  offices  of  the 
charterers  or  their  agents  to  sign  bills  of  lading  at 
any  rate  of  freight  the  charterers  or  their  agents  may 
require,  but  not  under  chartered  rates  or  difference  to 
be  settled  in  cash  or  signing  bills  of  •  lading. 
Charterers'  liability  to  cease  upon  shipment  of  the 
cargo  (provided  said  cargo  is  worth  the  said  freight, 
dead  freight,  and  demurrage  on  arrival  at  port  of 
discharge;,  but  vessel  to  have  a  lien  thereon  for 
recovery  of  all  freight,  dead  freight,  demurrage,  and 
all  other  charges  whatsoever." 

Now,  I  have  no  doubt  whatsoever  but  that  the 
charterers'  liability  for  freight  has  ceased,  having 
regard  to  the  fact  of  the  shipment  of  cargo,  and  that 
the  said  cargo  was  worth  the  freight,  dead  freight, 
and  demurrage  on  arrival  at  the  port  of  discharge ; 
nor  do  I  think  that  it  would  have  made  any  difference 
to  the  cesser  of  liability  even  it  the  shipowners  had 
no  Iten  or  no  effective  lien  for  the  recovery  of  freigbt ; 
see  French  v.  Gerher,  25  W.  E.  113,  1  0.  P.  D.  737. 

But  it  may  still  be  that  according  to  the  true  con- 
struction of  clause  18  the  lump  freight  was  not  lost 
by  the  perils  of  the  sea,  but  lost  because  the  ship- 
owners having  a  lien  on  the  cargo  (which  exceeded  in 
value  the  amount  of  the  lump  freight)  did  not  choose 
to  exercise  that  lien,  or  voluntarily  chose  to  sign  or 
let  the  master  sign  bills  of  lading  which  precluded 
them  from  exercising  the  lien  given  to  them  by  the 
charty-party  on  the  cargo  for  the  whole  freight, 
because  the  bills  of  lading  make  the  goods  the  subject 
thereof  deliverable  to  each  consignee  on  payment  by 
him  of  the  bill  of  lading  freight  due  in  respect  of  his 
parcel  of  goods. 

Bruce,  J.,  as  I  understand,  was  of  opinion  that 
under  the  charter-party  the  shipowners  had  a  lien  on 
the  cargo  which  arrived  (which  cargo  exceeded  in 
value  the  amount  of  the  lump  freight)  for  the  lump 
freight,  and  that  the  shipowners  deprived  themselves 
of  their  right  to  exercise  their  lien  by  reasou  of  the 
master  having  signed  bills  of  lading  binding  them  to 
deliver  the  goods  on  payment  of  the  bill  of  lading 
freight.  If  so,  I  agree  that  there  has  been  no  loss  of 
lump  freight  by  perils  of  the  sea,  and  I  have  re- 
luctantly come  to  the  conclusion  that  this  is  the  true 
construction.  I  tried  hard  to  avoid  coming  to  that 
conclusion,  because  it  seems  to  me  that  the  ship- 
owners and  the  charterers  as  business  men  both 
intended  that  the  master  should  have  no  option  but 
^  to  sign  bills  of  lading  making  the  goods,  the  subjwt 
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thereof,  deliverable  on  payment  of  the  bill  of  ladiog 
freight.  The  provision  that  the  master  shall  sign 
bills  of  lading  at  any  rate  of  freight  the  oharterers 
may  require,  but  not  under  chartered  rates  or  diffei- 
ence  to  be  settled  in  cash  on  signing  bills  of  lading,  is 
a  strong  indication  that  the  shipowners  were  to  look 
to  the  bill  of  lading  freight  only  for  the  payment  of 
the  chartered  freight.  Bat  the  later  wo^s  seem  to 
give  the  shipowners  a  lien  on  the  cargo  for  the 
chartered  freight,  and  I  do  not  see  my  way  to  con- 
strue those  words  in  the  way  which  is  suggested  by  the 
earlier  words  in  clause  18  without  construing  a  lien 
on  the  cargo  for  the  chartered  freight  as  meaning  a 
lien  on  the  cargo  for  the  bill  of  Ic^ng  freight  only, 
which  is  inconsistent  with  the  words  for  '*  recovery  of 
all  freight,  dead  freight,  and  demurrage,  and  all 
other  charges  whatsoever."  In  other  words,  one 
cannot  read  the  words  as  to  the  lien  on  the  cargo  as 
uiving  a  lieu  subject  to  the  signing  by  the  master  of 
bills  of  lading  making  the  goods,  the  subject  of  each 
bill  of  ladiog,  deliverable  on  payment  of  the  bill  of 
lading  freight.  I  have  come  to  this  conclusion  more 
leiuctantly  becaune  the  result  seems  to  be  tiiat,  having 
regard  to  the  terms  of  the  charter-party,  the  policy 
was  mere  waste  paper ;  for  if  the  ship  arrived  with 
goods  of  sufficient  value  to  cover  the  freight,  the  lien 
would  prevent  aoy  loss  of  freight ;  and  S  the  goods 
were  of  insufficient  value,  the  cesser  clause  would 
cease  to  operate,  and  the  personal  liability  of  the 
oharterers  would  revive. 

Appeal  dimmaed* 

Solicitors  for  the  plaintlSs,  Pritchard,  Englefield,  A 
Co.,  for  Simpson^  Norths  A  Co,^  Liverpool. 

Solicitors  for  the   defendants,   Waltons,  Johneon, 
Bubbt  A  Whatton. 


^»peal.  \ 

(A.  L.  Smith,  Bigby,  and  > 

'illiams,  L.JJO  / 


Appeal. 

,  ,      „  - ,  June  10. 

Yaughan  ViTil 

Applbby  v.   H0B8BLBY   Co.   (Limited}  and 

Loyatt.  (a.) 

Alaster  and  servant — Employers*  liability — Accident  to 
workman — Amount  of  compensation — Average  weekly 
earnings — Break  in  employmetit — Period  of  actual 
employment — Claim  to  indemnity — Notice — Indemnity 
a»  between  respondents  —  Workmen*s  Compensation 
Act,  1897  (eo  *  61  Vict.  c.  37),  Schedule  I.  (1),  (a). 
(?.) — Workmen's  Compensation  Rules,  1898,  rr.  19-23. 

A  workman  who  was  killed  by  an  accident  on  the  21th 
of  September,  1898,  had  been  originally  employed  by  his 
employers  before  the  21th  of  September,  1895,  and  from 
that  date  till  March,  1896,  he  was  earning  wages  of 
£2  10s.  a  week.  There  was  then  a  break  in  his  em- 
ployment till  February,  1897,  when  he  commenced  work 
again  <U  wages  of  30a.  a  week,  and  he  continued  to  work 
at  th<U  rate  of  wages  till  his  death, 

Beld,  that,  in  calculating  the  amount  of  compensation 
to  which  his  widow  was  entitled  wider  the  Workmen^ s 
Compensation  Act,  1897,  Schedule  /.  (1),  (a),  («.},  the 
period  of  work  before  the  break  ought  not  to  be  taken  into 
account,  and  t?iat  the  award  ought  to  be  for  156  times  30a. 

Where  the  respondents  in  an  arbitration  under  the 
Workmen's  Compensation  Act  are  the  undertakers  and  a 
person  who  has  contracted  with  them,  and  the  undertakers 
claim  indemnity  against  the  contractor,  it  is  necessary, 
under  rule  23  of  the  Workmen's  Compensation  Bales, 
1898,  to  give  notice  of  such  claim  in  the  same  way  as 

(a.)  Beported  by  F.  G.  BucsXB,  Esq.,  Barrister- 

at*Law. 


is  required  by  rule  19  in  the  case  where  a  daim  to  w- 
demnity  is  sougM  against  a  third  party. 

Two  appeals  by  the  Horseley  Ck>.  (Limited)  from&e 
decision  of  the  judge  of  the  Ldoester  Gomity  Ooszt 
in  ao  arbitration  under  the  Workmen's  Compenss&i 
Ac  t,  1897. 

The  applicant  was  the  widow  of  a  workmsn  ivio 
had  been  killed  by  an  accident  in  the  oourse  of  Irii 
emplovment.  The  proceedings  were  takm  against  tb 
Horseley  Co.  (Limited)  and  Henry  Lovatt.  Lovitt 
had  undertaken  the  work  of  carrying  oat  eertsii 
alterations  at  Leicester  railway  station,  and  tts 
Horseley  Co.  had  entered  into  a  sub-coiitract  vitik 
him  for  executing  a  portion  of  the  work— m.,  tbs 
bridge  work  and  iron  work.  The  workman  was  in  tbs 
employment  of  the  Horseley  Co.  and  was  at  the  tini 
of  his  death  engaged  on  the  work  for  which  thsy  bsd 
so  contracted. 

The  county  court  judge,  by  his  award,  ordend  tbs 
Horseley  Co.  and  Henry  Lovatt  to  pay  £269  las.  to 
tbe  appHcant  as  compensation  and  also  to  pay  ths 
applicant's  cost  of  the  arbitration,  and  frntber 
ordered  the  Horseley  Co.  to  indemnify  Heniy  Lovill 
against  liability  to  pay  the  oompensatioii  and  oosli 
directed  to  be  paid  by  the  award. 

The  question  in  the  first  appeal,  to  which  ihs 
applicant  was  respondent,  was  whethar  the  eomity 
court  judge  had  assessed  the  compensatiow  on  tbi 
right  principle* 

The  second  appeal,  to  which  Lovatt  was  reroopdBBt» 
was  against  that  part  of  the  award  which  ocdsrsd  fts 
Horseley  Co.  to  indemnify  Lovatt. 

The  facts  with  regard  to  the  first  vppeilwfnts 
follows :  The  workman  was  originally  emptojed  bj 
the  Horseley  Co.  before  the  27th  of  SepteoilMr, 
1895,  as  a  riveter,  in  which  capacity  he  earned  wsgsi 
at  the  rate  of  £2  10s.  a  week,  and  he  oontinafld  so  Is 
work  ontil  March,  1896.  In  that  month  be  msft  vitk 
an  accident,  and  was  in  consequence  thereof  qbsUs 
to  do  any  work  for  eleven  months.  He  was  not, 
however,  actually  dismissed  from  the  empLoymeat  of 
the  company,  and  in  February,  1897,  he  oomnMBoed 
work  again,  being  employed  as  a  timekeeper  sad 
storekeeper,  and  earning  wages  at  the  rate  of  90a 
a  week.  He  continued  to  work  in  this  sott  d 
employment  until  the  fatal  acddent,  which  happsosd 
on  the  27th  of  September,  1898.  The  applicant  «m 
wholly  dei)endent  on  the  earnings  of  the  deceased  st 
the  time  of  bin  death. 

The  facts  with  regard  to  the  second  appeal  wen 
that  no  notice  of  a  daim  for  indemnity  was  gtvos  kj 
Lovatt  to  the  Horseley  Co.  before  the  heaiing  i 
the  arbitration,  and  the  question  of  indemnity  wsi 
first  raised  at  the  coudusion  of  the  evidence,  whsn 
Lovatt's  solicitor  asked  the  county  court  judge  to 
make  an  order  for  indemnity  under  section  4  of  tbs 
Workmen's  Compensation  Act. 

McCardie,  for  the  Horselejr  Co.,  in  the  first  ^jf^ 
— ^The  amount  of  compensation  to  which  the  appiicBst 
is  entitled  in  this  case  is  determined  by  sectioBi  1  [•% 
{{,),  of  the  first  schedule  to  the  Act,  which  is  as  foDows: 
*'  The  afpount  of  compensation  under  this  Act  Ml 
be,  where  death  results  from  the  injury,  if  tha  woik* 
man  leaves  any  dependants  wholly  dependent  snoa 
his  earnings  at  the  time  of  his  death,  a  som  eqaw  to 
his  earnings  in  the  employment  of  the  same  emph^v 
during  the  three  7  ears  next  preceding  the  injury  •  .  • 
Abd  if  the  period  of  the  workman's  employment  hf 
the  said  employer  has  been  less  than  the  said  three 
years,  then  the  amount  of  his  earnings  during  the  said 
thiee  years  shall  be  deemed  to  be  156  tones  Ui 
average  weekly  earnings  during  the  period  of  bi 
aotoafemployment  under  the  said  employer.**  If  fk* 
employment  of  the  workman  in  this  oaie  k  to  be 
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freated  as  having  been  oontumous,  without  any  break, 
then  the  proper  amount  of  oompenBation  is  the  amount 
of  actual  eamingB  received  by  him  during  the  three 
years  from  the  27th  of  September,  1895^  to  the  27th 
of  September,  1898,  which  was  £177.  If,  on  the  other 
hand,  there  was  a  break  in  the  employment  during  the 
eleven  months  from  March,  1896,  to  February,  1897, 
then  the  proper  amount  of  compensation  is  156  times 
his  average  weekly  earnings  during  the  period  from 
February,  1897,  to  the  27th  of  September,  1898,  which 
is  £234.  The  county  court  judge  found  that  there 
a  break  of  eleven  months,  and  that  the  workman 


entered  upon  a  new  employment  in  February,  1897. 
But  having  found  this,  he  treated  the  words  *'the 
period  of  his  actual  employment "  at  the  end  of  the 
Motion  as  though  they  were  "  the  periods  of  his  actual 
employment,"  and  he  took  the  period  before  the 
break,  when  the  workman  was  earning  £2  lOs.  a 
week,  and  the  period  after  the  break,  when  he  was 
e^niing  308.  a  week,  and  calculated  the  average 
weekly  earnings  of  those  two  periods  added  together, 
and  multiplied  that  average  by  156,  which  gave  £269. 

C,  A»  McCurdy,  for  the  applicant.— The  period  of 
continuous  actual  employment  in  this  case  was  less 
than  three  years ;  but  the  relationship  of  master  and 
servant  continued  throughout  the  whole  of  the  three 
years.  The  county  court  j  udge  was  justified  in  taking 
into  account  the  earlier  period  of  work  before  the 
break :  Keoui  v.  Barrow  nematiie  Sted  Co  ,  16  Times 
li.  B.  141.  The  object  of  the  section  is  to  give  the 
appHoant  156  times  the  average  weekly  earnings 
during  the  period  of  three  years. 

A.  li.  Smith,  L.  J. — The  question  is.  By  what  rule 
ought  compensation  to  be  assessed  in  this  case  ?  If 
the  deceased  was  in  continuous  employment  from 
September,  1895,  to  September,  1898,  the  oompensa- 
tioQ  would  work  out  at  £177.  The  employer,  how- 
ever, does  not  contend  for  that ;  he  says  that  there 
was  a  break  of  eleven  months  in  the  course  of  the 
three  years,  and  that  the  only  continuous  employment 
was  from  Februarv,  1897,  to  September,  1898.  If 
that  is  right,  as  I  tmnk  it  is,  the  compensation  works 
out  at  £234.  On  the  other  hand,  the  applicant  says 
that  the  proper  method  is  this — to  take  the  period 
during  which  the  deceased  was  earning  30s.  a  wedk, 
then  to  skip  over  ^e  period  of  eleven  months,  and 
take  the  anterior  period  during  which  he  was  earning 
£2  10s.  a  week,  then  to  calcu&te  the  averase  weekly 
earnings  during  those  two  periods,  and  multiply  that 
average  by  156,  which  works  out  at  £269.  I  think 
that  throaghout  section  1  (a)  (i.),  of  the  first  schedule  to 
the  Workmen's  Compensation  Act,  the  word  "  employ* 
ment"  ought  to  be  read  as  meaning  continuous 
employment.  Where  the  employment  has  becoi  continu- 
oua  for  more  than  three  years  before  the  injury,  the 
compensation  is  to  be  the  amount  of  the  man's 
eammgs  during  those  three  years.  But  where  the 
period  of  continuous  employment  has  been  less  than 
three  years,  the  compensation  is  to  be  156  times  his 
average  weekly  earnings  durinff  the  time  that  he  has 
in  fact  been  continuously  em^oyed.  Here  the  time 
of  continuous  employment  before  the  injury  was  from 
February,  1897,  to  September,  1898.  In  my  opinion, 
therefore,  the  amount  of  the  award  ought  to  be  £234, 
not  £269.  I  think  the  county  court  judge  was  wrone 
in  reading  the  word  '*  period"  as  including  "periods. 
The  appeal  must  be  allowed. 

BiOBT  and  Vaughak  Williams,  L.JJ.,  concurred. 

Appeal  allowed, 

McOardie,  for  the  Horselev  Co.,  in  the  second 
appeal.— The  county  court  judge  bad  no  jurisdiction 


to  make  an  order  for  indemnity,  as  no  notice  of  a 
claim  for  indemmcy  had  been  given  as  pr«)Soribed  by 
the  Workmen's  Compensation  Bules,  1898.  Bules 
19-23  provide  a  code  as  to  claims  for  indemmty.  By 
rule  19,  '*  Where  a  respondent  claims  to  be  entitled 
under  section  4  or  section  6  of  the  Act  or  otherwise 
to  indeomity  over  against  any  person  not  a  party  to 
the  arbitration,  he  shall,  five  clear  days  bedtore  the 
day  fixed  for  proceeding  with  the  arbitration,  file  a 
notice  of  his  oUim  .  •  •  ;  and  the  registrar  bhall 
seal  such  notice  and  deliver  it  to  the  respondent,  who 
shall  serve  the  same  .  •  .  upon  the  person 
against  whom  such  claim  is  made."  Bule  22  (2)  (a) 
empowers  the  county  court  judge,  if  the  rtMpondent 
and  the  third  party  consent,  and  if  the  third  party 
admits  his  liability  to  indemnify  the  respondent,  to 
make  such  award  as  the  nature  of  the  case  may 
require  in  favour  of  the  respondent  against  the  third 
party.  Then  rule  23  says  as  follows :  *'  (1)  Where  a 
respondent  claims  to  be  entitled  to  indemnity  against 
any  other  respondent,  a  like  notice  may  beissued  and  the 
like  procedure  may  be  adopted  for  the  determination 
of  questions  between  the  respondents  as  might  be 
issued  and  adopted  if  such  last-mentioned  respondent 
were  a  third  party.  (2)  Provided  that  where  both 
the  undertakers  as  defined  by  the  Act  and  a  contractor 
with  them  are  made  respondents  to  an  arbitration, 
and  it  is  decided  in  sucu  arbitration  that  the  con- 
tractor is  liable  to  pay  compensation  under  the  Act, 
the  judge  may,  without  any  consent  or  admission  of 
liability  on  the  part  of  such  contractor,  make  au 
award  in  aooordimoe  with  paragraph  (2)  (a)  of  the 
last  preceding  rule  in  favour  of  the  undertakers 
against  the  contractor."  The  result  is  that  rule  19 
requires  notice  to  be  given  where  indemnity  is  sought 
against  a  third  party,  and  rule  23  says  the  same 
procedure  is  to  be  adopted  where  indemnity  u  sought 
against  a  person  who  is  already  a  party  to  the  pro- 
ceedings as  a  respondent. 

T,  W*  Chitty,  for  Lovatt.— The  rules  ought  not  to 
be  coustrued  as  requiring  notice,  where  the  person 
seeking  indemnity  and  the  person  against  whom 
indemnity  is  sous^ht  are  the  undertaker  and  a  con- 
tractor who  are  tSieady  parties  to  the  arbitration  as 
respondents.  The  county  court  judge  acted  in  accord- 
ance with  the  proviso  to  rule  23. 

A.  L.  Smith,  L.J. — The  question  is.  Can  an  order 
for  indemnity  be  made  without  notice  in  a  ctMe  where 
indemnity  is  sought  by  the  undertaker  asainst  a  sub<« 
contractor,  both  of  whom  are  respondents  in  the 
arbitration  ?  The  case  is  governed  by  rule  23,  which 
refers  back  to  rule  19,  which  requires  notice  in  cases 
of  indemnity  against  a  third  party.  It  is  said,  how* 
ever,  that  the  proviso  to  rule  23  dispenses  with  the 
necessity  of  notice  in  cases  coming  within  that  rule. 
I  do  not  agree  with  that  contention.  In  my  opinion 
notice  must  be  given.  The  appeal  must,  therefore,  be 
allowed. 

BiQBT  and  Vauohait  Williaicb,  L.TJ.,  concurred* 

Appeal  aUowed* 

Solicitor  for  the  applicant,  B.  Wilkiruonf  for  8,  R* 
WykeSf  Leicester. 

SoUoitors  for  the  Horseley  Co.,  Morgan,  Price,  A 
Mtwburn,  for  Hargreave  &  Heaian,  Birmingham. 

Solicitors  for  Lovatt,  Pritchard,  Enghfleld,  <t  Co. 
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Ct.  of  App.    Isovs  V,  Dayis  &  Timmin8  (Limited).— Ik  bb  Gixye  (TBADnra  as  Shaw).    Ot.  of  App. 


Appeal.  ^ 

(A.  L.  Smith,  Taughan  Williams,  [  May  13. 

and  Bomer,  L.JJ.)  ) 

IS0178  V,  Davis  &  Timhins  (Limitsd).  (a.) 

Master  and  servant — Emphyera*  liability — Accident  to 
workman —  Gompenaati<m —  Weekly  payTnent  —  Wages 
the  same  after  as  be/ore  the  accident —  Workmen*  s  Com" 
pensation  Act,  1897  (60  &  61  Vict.  c.  37),  Sched  /., 
d.  2. 

A  workman,  who  lost  his  thumb  in  consequence  of  an 
accident  arising  out  of  and  in  the  course  of  his  employ^ 
ment,  was  received  back  after  the  accident  into  the 
employment  qf  the  same  employer  at  the  same  rate  of 
wages  as  before  the  accidentf  though  he  was  not  ptU  at  the 
same  kind  of  work*  The  county  court  Judge  awarded 
him  2s.  6d,  a  week  from  the  time  when  he  resumed  work 
after  the  cuddent. 

Held,  that,  as  the  wages  after  the  accident  were  the 
same  as  those  before,  there  was  no  power  at  that  time 
to  award  any  weekly  payment  in  respect  of  the  period 
after  the  workman  resumed  work, 

Aj>peal  from  an  award  of  the  jadge  of  the  Clerken- 
well  Connty  Court  nnder  the  Workmen's  Compensa- 
tion Aot,  1897. 

The  respondent  Irons,  who  was  seventeen  years  of 
age,  was  in  the  employment  of  the  appellants,  Davis 
&  Timmins  (Limited),  and  he  was  injored  by  an 
accident  arising  oat  of  and  in  the  coarse  of  his 
employment  within  the  Act,  one  of  his  thambs  being 
so  iDJared  that  it  had  to  be  amputated.  The 
respondent  was  absent  from  work  on  aooount  of  the 
accident  for  eight  weeks.  His  wages  before  the 
accident  were  9s.  a  week,  and  at  the  end  of  tiie  eight 
weeks  he  came  back  to  work  with  the  appellants  and 
received  9s.  a  week  as  wages,  but  he  was  not 
employed  at  the  same  work  as  before,  it  being  stated 
that  he  was  employed  at  odd  jobs. 

The  county  court  judge  awarded  the  respondent 
27s.  for  the  period  during  which  he  was  absent  from 
work,  excluding  the  flret  two  weeks,  and  2s.  6d.  a 
week  for  life.  At  the  time  of  the  award  the 
respondent  had  gone  back  to  his  employment. 

By  dause  2  of  Schedule  I.  of  the  Workmen's  Com- 
pensation Act,  1897,  "  In  fixing  the  amount  of  the 
weekly  payment  regard  shall  be  had  to  the  difference 
between  the  amount  of  the  average  weekly  earnings 
of  the  workman  before  the  accident  and  the  average 
amount  which  he  is  able  to  earn  after  l£e 
accident.    .    •    ." 

A,  T.  Lawrence,  Q.O.,  and  Eowlatt,  for  the  appel- 
lants.— ^There  was  no  evidence  upon  which  the  judge 
could  award  any  weekly  payment.  Ko  question  is 
raised  as  to  the  278.  for  the  period  during  which  the 
respondent  was  absent  from  work  on  accoimt  of  the 
injury.  The  respondent's  wages  were  the  same  after 
the  accident  as  before.  Bv  clause  2  of  Schedule  I.  the 
weekly  payment  is  to  be  based  upon  the  difference  in 
wages  before  the  accident,  and  those  which  the  work* 
man  ''is  able  to  earn"  after  the  accident.  The 
respondent  here  was  able  to  earn  the  same  wages 
after  the  accident  as  before. 

Ruegg*  Q'O,,  and  E.  Browne,  for  the  respondent. — 
The  weekly  payment  is  given  for  "  totsi  or  partial 
incapacity  for  work  " :  Schedule  I.,  clause  1  (6).  This 
means  incapacity  for  the  class  of  work  at  which  the 
workman  was  employed  before  the  accident ;  and  the 
words  "  able  to  earn  "  in  clause  2  refers  to  the  same 
class  of  work.  Though  the  respondent  was  earoing 
the  same  wages  after  the  accident  as  before,  it  was 

(a.)  Reported  by  W.  F.  Bab&T,  Bsq.»  Barrister- 

at*Law. 


not  at  the  same  class  of  work,  and  he  was  not  sack  s 
good  wage-earning  machine  as  he  was  before.  He 
was  put  to  do  odd  jobs.  He  was  only  receiving  boy's 
wages  before  the  accident,  and  it  will  be  a  ^;ieat  hnd- 
ship  on  him  if  he  cannot  get  any  compepsation  beoRose 
he  was  able  to  earn  the  same  amount  of  wages  sflsr 
the  accident.  He  will  never  be  able  to  earn  as  high 
wages  as  a  workman  as  he  could  do  if  the  ^^y^liit 
had  not  happened,  and  by  clause  12  of  the  sehedal% 
uuless  a  weekly  payment  is  awarded,  the  order  osa 
never  be  reviewed,  as  by  that  clause  the  weeUy  psj- 
ment  can  only  be  *'  ended,  diminished,  or  incnassd,'* 
and  so  the  respondent  will  never  get  any  compeositiaa 
stall. 

A.  L.  Smith,  L.  J. — There  is  no  qnestioii  as  to  ihs 
award  of  27s.,  but  the  question  is  whether  there  wh 
aoy  evidence  before  the  judge  upon  whibh  he  could 
award  the  28.  6d.  a  week.  In  my  opinioii  there  wh 
no  evidence  before  him  to  justify  his  awarding  tiisi 
or  any  other  sum.  The  evidence  diows  that  tiis 
respondent  was  eamiog  the  same  wages  alter  tiis 
accident  as  before.  Clause  2  of  Schedule  I.  says  thai 
"  regard  shall  be  had  to  the  difference  between  the 
amount  of  the  average  weekly  earnings  of  the  work- 
man before  the  accident  and  the  average  aoBomii 
which  he  is  able  to  earn  after  the  aootdent."  Hoes 
those  amounts  are  the  same.  The  county  oonrt  judge 
was  therefore  wrong.  It  has,  however,  been  pointed 
out  that  clause  12  of  the  schedule  can  only  be  invoked 
when  some  weekly  payment  is  awuded,  and  the 
appellants'  counsel  lutve  consented,  in  order  to  get 
rid  of  any  supposed  hardship  upon  the  respoodent* 
to  our  awarding  something  so  as  to  enahae  the 
respondent,  if  so  advised,  to  apply  at  some  fotme 
date  under  clause  12  to  have  the  pajrment  increased, 
and  therefore  by  consent  we  order  a  weekly  pftymenft 
of  one  penny. 

TAUGHAif  Williams  and  Bomer,  L.JJ.,  ocnusarred. 

Appeal  allowed,* 

Solicitors  for  the  appellants,  Trower,   Frteling,  A 
Parkin. 

Solicitors  for  the  respondent,  Pattitison  4h  Brewer, 


From  Q.  B.  Div,  > 

(lindley,  M.B.,  and  Bigby  (       March  21,  23.  29: 
and  Collins,  L.JJ.)  (  May  12. 

[and  Q.  B.  Div.  (Wright,  J.)]  ; 

In  re  GiBVE  (Trading  as  Shaw). 
Ex  parte  Mrs.  L.  £.  A.  Shaw  v.  ICasok.  (a.) 

Bankruptcy— Proof --Postponement — Sale  of  goodwill  im 
consideration  of  an  annuity — Partnership  AcL^  1890, 
M.  2  (3)  (e),  3. 

Where  a  business  had  been  sold  in  consideration  of  ike 
payment  of  an  annuity  to  the  vendor,  not  expree^ed  to  he 
payable  out  of  the  profits  of  the  business. 

Held,  by  the  Court  of  Appeal  {reversing  Wright,  J.), 
that,  upon  the  bankruptcy  of  the  purchaier,  the  vendor 
was  entitled  to  prove  in  respect  of  such  anmiity,  amd 
was  not,  under  section  3  of  the  Partnership  Act^  1890, 
postponed  to  cither  creditors. 

Appeal  by  a  creditor  from  the  rejection  of  her  ptoof 
by  the  trustee  in  bankruptcy. 

Mrs.  Shaw,  the  appellant,  in  1892  sold  her  deooMcd 
husband's  business  to  the  bankrupt  Gieve  and  a  Mr. 

*  See  Chandler  v.  Smith  A  Son,  15  Times  L.  B.  480. 
(a.)  Beported   by   B.   C.   Macksvzee  and  P.  M. 
Franckb,  Esqrs.,  Barrister8*at-Law. 
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In  re  Gievb  (Trading  as  Shaw). 


Court  of  Appeal. 


nilis  (ainoe  deceased)  npon  terms  which  are  fully  set 
1^  in  the  judgment  of  Wright,  J.,  the  most  important 
eing  that  in  consideration  for  the  sale  of  the  business 
Sib  purchasers  were  to  pay  Mrs.  Shaw  an  annuity  of 
2,650. 

Upon  the  bankruptcy  of  (Heve,  Mrs.  6haw  sent 
k  a  |>roof  in  which  she  valued  her  annuity  at 
29.000. 

The  troatee  rejected  her  proof  upon  the  ground  that 
le^  annuity  was  payable  out  of  the  profits  of  the 
xsiness,  and  any  proof  therefore  must  oe  postponed 
II  all  other  creditors  should  have  been  paid  in  full, 
izther  that  it  had  been  valued  at  an  excessive 
noont  oonsidering  the  speculative  nature  of  the 
isinesB  upon  which  it  was  a  charge. 
Mrs.  Shaw  appealed. 

Muir  Hiackemie  and  G,  Care,  for  the  appellant. 

Reed^  Q*G,y  and  Carrington^  for  the  trustee. 

Cur.  adv,  vuU, 

March  29. — Wright,  J.— The  deceased,  John  Shaw, 
nied  on  a  very  profitable  speculative  business  as  a 
Dck  and  share  dealer,  and  died  leaving  his  widow 
s  sole  executrix  and  legatee.  By  an  agreement 
kted  the  2dth  of  March,  1892,  she  assigned  the  busi- 
issto  Gieve  and  Willis.    The  agreement  provided 

0  far  as  material)  as  follows : 

1.  The  business,  goodwill,  and  trade-name,  and  the 
mitore  and  effects  used  in  the  business,  and  the 
isea  of  trade  premises  are  sold  to  Qieve  and  Willis. 

2.  The  Tender  agreed  to  advance  £8,000  for  use  in 
B  bofiness. 

3  and  4.  As  the  consideration  for  the  sale  of  the 
siness  the  purchasers  were  to  pay  the  vendor  an 
noity  of  £2,650.  together  with  interest  on  £15,000. 
such  i>art  of  £15,000  as  she  should  have  received 
payments  of  the  annuity.  The  annuity  was  to  be 
leemable  after  the  payments  on  account  of  it  should 
re  reached  £15,000,  by  payment  of  a  further 
5,000.  It  is  not  expressly  stated  that  the  annuity 
tb  be  paid  out  of  the  profits  of  the  business. 
I.  The  capital  advance  of  £8,000,  with  a  further 
,200  for  the  furniture,  Ac.,  were  to  be  paid  off  by 
italments  of  £1,000  a  year  as  a  minimum,  to  be 
ireased  by  the  amount  of  any  excess  of  profits  over 
»000  a  year  (inclusive  of  the  amount  of  the  annuity 

1  interest)  until  the  whole  should  be  paid  off. 

I.  l^e  vendor's  lien  on  the  business  is  preserved. 
10.  The  purchasers  covenant  to  carry  on  the  busi- 
m  until  the  vendor's  claims  are  discharged,  and  to 
'eat  2X&  it  the  £8,000  and  also  £2,000  of  their  own. 
14.  The  vendor  is  to  have  access  to  books  and 
wranta. 

16.  JJ^n  any  default  by  the  purchasers  the  vendor 
y  rescind  the  agreement,  and  in  that  case  she  is  to 
paid  any  arrears  then  due,  and  an  annuity  of 
,000  a  year  and  a  further  amount  (to  be  calculated 
%  manner  which  is  not  intelligible). 
n  my  opinion  section  3  of  the  Partnership  Act, 
O,  applies  to  this  agreement.  The  payments  to  be 
de  were  all  to  be  made  out  of  profits,  for 
lently  no  other  fund  was  in  fact  contemplated  out 
which  they  could  be  made ;  and  where  this  is  the 
B  the  reason  for  the  enactment  seems  applicable. 
i  creditors  have  been  invited  to  give  credit  to  the 
iness  of  the  firm,  and  the  assets  of  that  business 
■e  been  reduced  by  the  annuity  to  the  vendor,  and 
f  be  to  a  great  extent  absorbed  if  the  vendor  is  to 
k  for  the  calculated  value  of  the  annuity.  I  see 
hing  in  the  language  of  the  enactment  which 
its  it  to  a  contract  by  which  the  annuity  is 
ressed  to  be  payable  only  out  of  profits. 
he  same  principle  seems  to  me  to  be  applicable  to 


the  £8,000  and  the  £2,200.  The  latter  sum  seems  to 
be  in  substance  an  agreed  price  for  the  furniture,  &o,, 
which  price  is  treated  as  lent  to  the  firm.  The 
language  of  clause  5  seems  to  express  an  intention 
that  the  repayment  of  these  sums  is  to  be  made  out  of 
profits. 

In  this  view  the  question  does  not  at  present  arise 
whether  the  claim  has  been  properly  framed.  Should 
it  become  necessary  to  determine  this,  I  think  that  it 
ought  to  be  held  that  the  claim  is  wrong  in  so  far  as 
it  is  based  on  a  merely  arithmetical  calculation  of  the 
value  of  the  annuity.  It  must  be  valued  by  the 
trustee,  and  he  would,  iu  my  opinion,  be  entitled  to 
take  into  cousideration  the  precarious  nature  of  the 
business  out  of  the  proceeds  of  which  the  payments 
were  to  be  made,  and  also  the  provisions  for  redemp* 
tion  and  rescission. 

Against  this  decision  Mrs.  Shaw  appealed  to  the 
Court  of  Appeal.  The  appeal  was  heard  on  the  12th 
of  May,  1899. 

Muir  Alackemie  and  George  Cave,  for  the  appellant, 
referred  to  the  Partnership  Act,  1890,  s.  2,  sub- 
section 3  (c)  and  (e),  s.  3 ;  and  In  re  Allen  &  Co,,  Ex 
parte  Strong  &  Hanbury,  10  Morrell  84. 

Herbert  Eeed,  Q.C,  and  A,  H,  Carrington,  for  the 
respondent,  cited  Badeley  v.  Consolidated  Bank,  36 
W.  B.  745,  38  Ch.  D.  238 ;  and  In  re  Gieve,  anU,  p. 
441. 

No  reply  was  called  for. 

LiXDLEY,  M.K. — The  rights  of  the  parties  in  this 
case  must  be  gathered  from  the  written  instrument 
into  which  they  have  entered ;  unless,  of  course,  that 
instrument  can  be  impeached  as  being  a  fraud  against 
creditors,  which  is  not  suggested  here  at  all.  It 
appears  to  me  that  you  cannot  possibly  bring  this 
agreement  within  the  sections  which  are  relied  upon 
by  the  learned  judge — sections  2  and  3  of  the 
Partnership  Act,  1890. 

This  agreement  obviously  does  not  create  a  partner- 
ship, ana  there  is  in  fact  no  partnership,  between 
Mrs.  Shaw  and  Mr.  Gieve,  who  bought  her  husband's 
business.  Such  an  arrangement  was  never  contem- 
plated by  them.  On  the  face  of  the  agreement  itself, 
or  appearing  from  other  circumstances  if  you  go 
behind  it,  there  is  nothing  of  that  sort.  There  is 
nothing,  I  think,  at  which  we  can  legitimately 
look,  to  lead  us  to  a  di£Eerent  conclusion.  Fraud  is 
not  alleged,  except  so  far  as  the  agreement  itself 
may  be  a  fraud.  Now,  in  the  absence  of  fraud, 
it  is  clear  that,  as  I  have  said,  the  agreement  must 
regulate  the  rights  of  the  parties.  We  have,  there- 
fore, to  examine  what  the  rights  of  the  parties  under 
this  agreement  are.  It  is  qmte  obvious,  to  my  mind, 
that  Mrs.  Shaw  vras  simply  stipulating  that  a  certain 
annuity  should  be  paid  to  her,  and  that  she  is  not  a 
person  receiving,  as  the  consideration  for  the  sale,  a 
portion  of  the  profits  of  the  business,  within  the 
meaning  of  the  provision  in  section  3  of  the  Partner- 
ship Act,  1890.  I  think  it  is  a  fallacy  to  argue  that 
the  person  who  has  to  pay  her  the  annuity  is  a 
gentleman  engaged  in  the  business,  and  that,  there- 
fore, she  is  to  receive  from  him  a  share  of  the  profits. 
I  do  not  doubt  that  it  is  quite  true  that,  umess  he 
carried  on  that  business  or  a  similar  one,  he  would  be 
unable  to  pay  Mrs.  Shaw  her  annuity;  but  it  does  not 
follow  from  that  that  she  is  to  be  treated  as  bargaining 
to  receive  a  share  of  the  profits  of  the  business,  any 
more  than  any  of  his  other  creditors,  none  of  whom, 
presumably,  would  be  paid  unless  he  carried  on  some 
business  and  earned  some  income.  You  cannot  bring 
this  agreement  within  the  terms  of  section  3  fairly 
construed.    You  cannot  possibly  say,  having  regard 
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to  the  torma  of  this  agreement  for  the  payment  of  on 
annuity,  that  thii  Isdy  u  going  to  reoeave  by  w»y  of 
annuity  or  otherwi«e  a  portion  of  the  profits  of  this 
biuineai.  With  reapect  to  section  3  of  the  Act  of 
1890,  it  muat  be  borne  in  mind  that  she  is  not  to  be 
postponed  unless  she  oomea  within  the  language  of 
its  proTirions,  which  I  wiU  read:  "In  the  event  of 
any  person  to  whom  money  has  been  advanced  by 
way  of  loan  upon  such  a  contract  as  is  mentioned  in 
the  last  foregoing  section,  or  of  any  buyer  of  a 
goodwill  in  oonsideration  of  a  ahare  of  the  profits  of 
the  business,  being  adjudged  a  bankrupt,  entering 
into  on  arrangement  to  pay  his  creditors  lass  than 
twenty  shillings  in  the  pound,  or  dying  in  insolTeut 
oircnmHtances,  the  lender  of  the  loan  shall  not  bo 
entitled  to  recover  anything  in  respect  of  his  loon, 
and  the  seller  of  the  goodwill  shall  not  be  entitled  to 
recover  anything  in  respect  of  the  share  of  profite 
ooutraoted  (or,  until  the  olaims  of  the  other  creditors 
of  the  borrower  or  buyer  for  valnable  oonsidar»tioii 
in  money  or  money's  worth  have  been  tatisfled,"  I 
think  you  cannot,  on  the  tme  constmotioii  of  that 
aeoiiou,  treat  the  baokrapt  as  buying  a  bnsineu 
on  the  consideration  of  an  agreement  to  pay  to 
Urs.  Shaw  by  way  of  annuity  a  part  of  the 
profits.  That  appears  to  me  to  be  so  plain 
that  if  it  were  not  for  those  olansee  of  the  agree- 
ment which  give  the  creditor  a  security  on  the 
busineis,  I  should  think  the  oase  an  absolutely  un- 
arguable one.  Mrs.  Shaw  has,  by  the  terms  of 
the  agreement,  a  right  to  rescind  it,  which  right  she 
has  not  exercised.  That  does  not  bring  the  trans- 
action within  this  section.  It  appears  to  me  that  the 
learned  Judge  took  an  enoneoos  view  of  the  true 
construciion  of  the  eeotion,  and  erroneously  treated 
this  bargain  as  coming  within  the  Act,  I  think  it  is 
oertainly  not  within  the  Act  simply  because  the 
bankrupt  was  a  person  engaged  in  business,  and 
,  will  probably  pay  the  annuity  out  of  the  profits.  If 
it  is  not  within  the  Act  for  that  reason,  it  is  not 
within  it  at  all.  As  regards  the  value  to  he  put  on  the 
annuity  lor  the  purpose  of  proof,  if  the  parties  had 
not  aabed  us  to  refer  that  to  the  registrar  to  assess 
I  should  have  felt  some  difficulty  in  doing  so,  because 
this  is  not  a  case  whe»i  the  trustee  has  attempted  to 
assess  the  value,  and  there  has  been  on  appeal  from 
him.  But  as  both  the  pactiee  request  us  to  deal  with 
the  matter  in  that  way,  I  see  no  difficulty  at  all, 
especially  after  what  Mr.  Reed  has  suggested,  that  he 
IS  prepared,  on  the  trustee's  behalf,  to  say  that  the 
trustee  does  not  see  his  way  in  regard  to  assessing  the 
v^ae.  The  proper  course  will  be  to  discharge  the 
order  of  the  learned  judge,  and  by  consent  or  at  the 
request  of  the  parties  to  refer  it  to  the  registrar  to 
estimate  the  proper  value  to  be  put  upon  this  annuity. 

fiiGBY,  L.J, — I  am  of  the  same  opmion,  both  as  to 
the  construction  of  the  deed  itaelf,  a>  to  the  construc- 
tion of  the  Act  of  1890,  and  aa  to  refertiug  the  volua- 
uon  of  tbe  claim,  in  the  oiioomstancee  of  this  case,  to 
the  r^istrar.  I  think  there  ia  no  ground  lor  suppos- 
ing that  there  was  any  real  bargain  betwusn  the 
parties  outside  of  this  agreement. 

OoLLDra,  L.J. — I 
same  grounds. 

Apptat  aHmofd. 


1  of  Um  same  opnion,  on  the 


jQiSfl  Cauct  of  ^nsticf. 

Chan.  Div.  1  «     ,. 

North,  J.  r  "•?»*• 

LOBD  GUTOKD  V,  LOBD  FmOAKDISOE.  (o.) 
BdOement—Ttnant  for  li/t—PM/nent  of  of  norlfOft 
— Praumplion. 
Where  a  ttnant  /or  lift  of  a  MtUement  payi  oftudaf 
hi*  enaa  mona/t  a  iturrU/age  on  a  rtvtrtionari/  itlerml, 
atiigned  to  the  Waiteet  of  the  letHement  «u5^  to  Ike 
mortgage,  and  taktt  a  reconatyaaoe  uihich  in  effai  aaka 
tht  payment  off  of  the  mortgage  enure  for  Ue  btne/U  ^ 
the  MttltTnent,  the  court  unit  make  a  dedaratiom  Ud, 
notuiithetattding  the  form  of  reconoeyanee,  the  tenaxt/or 
life  ii  entitled  to  have  the  charge  tejrf  aliie  for  hitan 
oentfU,  and  that  the  earn  to  paid  off  ha»  priorilg  «nr 
the  eeUiement. 

Action, 

InApcil,  I8T0,  Qie  plaintiff  had  executed  tothedcte- 
dant  a  mortgage  of  ma  reversionary  inteiwt  in  catm 
trust  funds,  bi  April,  1880,  the  pl'ititifF  fix<milff1 1 
marriage  settlement  which  included  the  ravsnicmuf 
interest  above  mentioned.  The  trusts  of  the  settle- 
ment were  to  pay  the  inoom*,  of  the  trust  fondi  to 
the  wife  fur  her  life  for  her  separate  nae,  tbeo  to  A* 
plaintiff  if  he  survived  her  for  his  life,  with  remundm 
to  the  children  of  the  marriage  as  thJs  plaintiff  ihooU 
appoint,  with  the  ultimate  reanainder  to  the  jilainti£ 

The  plaintiff's  teTendonary  inteieat  inclodedin  the 
settlement  was  made  subject  to  the  mortgagu  to  the 
defendant. 

There  were  no  children  of  the  marriage. 

In  Ootober,  1896,  the  plaintiff,  withoot  taking  lepl 
advice,  paid  off  the  mortgage  debt,  and  took  a  reccfi- 

No  mention  was  made  of  the  marriage  snttlwiHw^ 
as  the  mortgagee's  solicitois  who  prepared  th< 
v^anoe  were  ignorant  of  its  existeuoe. 

The  plaintiff  brought  this  action  to  have  the 
veyanoe  set  aside,  and  to  have  a  proper  tiansfe 
mortgage  made  to  him  by  the  d^endaoL 

The  plaintiff,  in  bis  eridenoei  said  that  he  tu 
(^  the  mortgage  out  of  his  own  mooeya,  and  i 
had  not  intended  to  pay  off  the  murtgage  : 
boneflt  of  the  settlement,  and  that  heliad  i 
preciated  the  legal  effect  of  the  reconv^yaaoa  i 
had  recently  consulted  his  solicitors. 

E.  C.  Macnaghten,  Q.C.,  tad BedJaU,  d!M  Bt 
Lord  Egremont,  7  Beav.  20fi ;  In  re  Harvtg,  44 
242 ;  Morley  t.  MorUj/,  4  W.  B,  75.  5  De  O.  Jl 
610,  end  argued  that  in  such  a  case  tiie  pnma 
always  was  that  a  tenant  i(x  life  paying  <£  a 
•"d  so  for  his  own  benefiL 

Beaumont,  for  the  defendant,  and 

a.  B.  EarU,  for  the  trustees  of  the  mi 
Bettlemeot  and  the  wife,  offered  no  oppOHtaon. 

NOKTH,  J.,  aooepted  the  plaintiff's  ititnmwit 

tention  in  paying  off  the  mortaage,  and 
effect  of  the  reconveyance  waa  to  oeat&l  the 
ment,  the  beat  course  was  to  follow  Am 
Lord  EgremotU  and  to  make  a  drnilaratim 
notwitiutanding  the  form  of  the  reoMiveyaB 
{Plaintiff,  as  tenuit  for  life,  having  paid  i 
mortgage  debt  out  of  his  own  moneys,  waa  e 
to  have  the  charge  kept  alive  for  his  own  bead 
that  the  £1,000  secured  by  the  mortgage  had  ( 
over  the  settlement,  Tbe  pluntifTwaa  or& 
pay  the  oosta  of  the  action. 


(a.)  Beportied  by  B.  SuiiZii,  Esq.,  Barriftv>at- 


voLXLvn.    [juiy».i8«.j     TfiE  WEfiKLy  reporter. 
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Chan.  Div. 
67T116 

In    re    The    P&INTEBS    and    TBAN8FEKEB8*    AmAL- 

OAKATSD  Teades  PBOXEcnoN  Society,  (a.) 

Trades  union — Dtasolution  of  union — Unexpended  funds 
— Resulting  trust — Principle  of  division  of  funds, 

A  trades  union  society  registered  under  the   Trade 

Union  Acts  passed  a  resolution  to  dissolve  itself     The 

rules  contained  no  provision  for  the  applioation  of  the 

funds  in  the  event  of  a  dissolution.     The  Crown  laid  no 

claim  to  the  funds  as  bou&  yaoantia. 

Held,  that  there  was  a  resulting  trust  in  favour  of 
the  existing  members  at  the  time  of  the  dissolution  in 
proportion  to  the  amount  contributed  by  each  member  to 
the  funds  of  the  society,  and  that,  in  taking  the  account^ 
it  xcas  not  necessary  to  pay  any  regard  to  payments  for 
fines  and  forfeitures  or  for  benefits  received  under  the 
futes. 

Sommons. 

This  was  aa  application  to  the  court  to  determine 
in  what  mode  the  funds  of  a  dissolved  trades  union 
should  be  divided. 

The  facts  of  the  case  were  as  follows  :  The  Printers 
and  Transferers'  Amalgamated  Union  was  registered 
in  1872  under  the  Trade  Union  Act,  1871.  The 
object  of  the  union  was  by  means  of  weekly  contri- 
butions to  enable  its  members  to  secure  rpasonable 
remuneration  for  their  labour.  The  society  was 
divided  into  two  classes— printers  and  transferers, 
the  printers  being  men  and  the  transferers  w«men, 
and  under  the  rules  the  printers  contributed  to  the 
funds  of  the  union  twice  as  much  as  the  transferers, 
and  were  entitled  to  receive  twice  as  much  on 
the  scale  of  payments  made  to  members  for 
their  support  during  strikes  or  Jock-outs.  There 
were  also  in  the  rules  provisions  for  fines  and 
forfeitures  for  breaches  of  the  rules,  and  for  regulat- 
ing the  amount  of  payments  in  proportion  to  the  time 
that  a  person  had  been  a  member  of  tbe  society,  and 
for  a  dissolution  of  the  society  by  a  vote  of  four-fifths 
of  the  members ;  but  there  was  no  provision  made  for 
the  distribution  of  the  funds  in  the  event  of  such  a 
dissolution. 

Jn  November,  1898,  the  union  was  duly  dissolved 
by  a  Tote  of  its  members.  At  this  time  the  society 
numbered  201  members,  and  its  funds  amounted  to 
about  £1,000.  The  application  stood  over  for  a 
communication  to  be  made  to  the  Attorney-General, 
but  he  did  not  appear,  and  it  was  understood  that  the 
Grown  laid  no  claim  to  the  funds  as  bond  vacantia, 

Buckmaster,  for  the  trustees  and  liquidator  of  the 
society. 

Farwell,  Q,C,,  and  Kirby,  for  certain  members  of 
the  union. — ^There  is  here  a  resulting  trust  in  favour 
of  existing  members  at  the  date  of  the  dissolution. 
Deceased  members  have  no  interest  whatever,  and 
the  propv  course  is  to  divide  the  fund  among  the 
membtfs  in  proportion  to  the  amounts  contributed  by 
each  member.  The  decision  of  Chitty,  J.,  iu  Cunnack 
T.  Edwards,  43  W.  11.  325,  [1895]  1  Ch.  489 ;  report«>d 
on  appeal  45  W.  B.  99,  [1896]  2  Ch.  679,  applies  here. 
There  Chitty,  J.,  held  that  there  was  a  resulting  trust 
for  the  representatives  of  deceased  members,  there 
being  no  surviving  members  left.  The  Court  of  Appeal 
reversed  that  decision  and  held  that  tbe  funds  were 
bond  vacantia ;  but  the  nounds  on  which  it  reversed 
it  do  not  here  app^*  ^^c  Lord  Chancellor  there 
nmarkft— [1896]  2  Ch.  681— that  the  entire  interest 
had  been  exhausted  in  respect  of  each  contributor. 

(a.)  Beported  by  J.  Abthub  P&ioe,  Esq.,  Barrister- 

at-Law. 


That  is  not  so  here,  as  there  are  members  who  oau 
claim,  and  therefore  there  must  be  »  resulting  trust. 
Further,  the  Crown  makes  no  claim  to  the  fond  here 
as  bond  vacantia,  [Bybne,  J.,  refotxed  to  Smith  v. 
Cvoke,  40  W.  B.  67,  [1891]  A.  C.  297.] 

^  Waggettf  for  the  printers. — The  fund  should  be 
divided  among  the  existing  members,  according  to 
the  amounts  which  they  have  contributed  ;  but  the 
printers  should  receive  twice  as  mudi  as  the  trans- 
ferers. 

Dunham,  iox  the  transferers. — There  ought  to  be  an 
equal  division  among  all  members.  It  is  not  here 
strictly  a  case  of  a  resulting  trust.  There  is  here  a 
fund  in  the  hands  of  trustees,  and  which  belongs  to 
tbe  persons  who  are  the  cestui  que  trust  of  those  trustees 
in  equal  shares. 

Farwell,  Q.C.,  replied. 

Brown  v.  Dale,  27  W.  B.  149,  9  Oh.  D.  78,  was  also 
referred  to. 

Bybne,  J. — This  is  a  trades  union  which  hss  passed 
a  resolution  to  dissolve  itself,  and  the  question  as  to 
which  this  application  is  made  is  as  to  the  distribution 
of  Un  funds.     [After  stating  the  conf>titution  and  re* 
ferriug  to  the  rules  of  the  society,  his  lordship  con- 
tinued:]   The  only  persons  interested  in  these  funds 
tkm  the  persons  who  were  existing  members  of  the 
society  immediately  prior   to    its    dissolution;    the 
interest  of  such  persons  being  of  the  nature  of  a 
contingent  benefit  to  such  of  them  as  were  entitled  to 
payment  under  the  rules  of  the  union.    In  Cunnack  v. 
Edwards  a  very  similar  question  came  before  Lord 
Justice  (then  Mr.  Justice)  Chitty,  and  he  held  that  the 
representatives  of  surviving  members  were  not  entitled 
to  the  funds,  but  that  there  was  a  resulting  trust  in 
favour  of  the  members  of  the  society  from  time  to 
time  or  of  their  legal  personal  representatives  in  shares 
in  proportion  to  the  amounts  contributed  by  each 
memb^  to  the  funds  of  the  society.    With  regard  to 
the  decision  in  Cunnack  v.   Edwards  it    should  be 
observed  that  there  was  there  no  existing  member  of 
the  association  and  the  question  there  was,  whether 
the  funds  had  paased  to  the  Crown  as  bona  vacantia  or 
were  distributable  among  the  persons  who  had  con- 
tributed to  the  f  ends.    The  Court  of  Appeal  decided 
that  the  funds  were  bond  vacantia,  and  the  leading 
ground    of    that   decision    was   that    on    the   true 
construction  of  the  rules  of  that  society  each  mem- 
ber on  making    a    payment    had    parted    iwith  his 
money  in  favour  of  third  persons.    That  circumstance 
does  not   exist  in  the  present  case.      Here  all  aie 
equally  entitled  to  benefits  on  the  happening  of  certain 
contingent  events,  and  moreover  in  this  case  although 
a  communication  has  been  made  to  it,  the  Crown  puts 
forward  no  claim  to  the  funds  as  bond  vacantia*     To 
whom  then   do    these   funds   belong  and  in  what 
manner  ought  they  to  be  distributed.     I  think  that 
the  members  of  the  society  existing  at  the  date  of  the 
dissolution  are  the  only  persons  who  can  establish 
any  claim  to  the  funds.    The  next  question  is,  Ought 
these  funds  to  be  distributed  among  all  the  members  of 
the  society  equally »  or  in  proportion  to  the  contingent 
benefits  to  which  the  two  classes  are  entitled — that  it 
is  to  say,  in  the  proportion  of  one  to  two  P  Practically 
it  comes  to  this,  that  I  must  decide  that  the  funds 
are    divisible    hero    among    the    members    equally 
or    in    proportion    to    their    contributions     to    the 
funds.      Here  I  think  that  the  true  ground  to  take 
is  to  hold  that  there  is  a  resulting  tn\st  in  fttvour 
of  those  who  have  contributed  to  the  funds,  and 
therefore  I  think  that  the  proper  and  legitinmte  way 
here  will  be  to  divide  them  in  accordance  with  the 
amounts  contributed  by  the  members  at  the  date  of 
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the  passioff  o!  the  resolutioii  for  dissolation.  To 
carry  out  these  rights  to  the  fullest  extent  it  might 
be  necessary  for  me  to  direct  an  account,  which  would 
involve  such  matters  as  payments  for  fines  and 
forfeitures  and  benefits  received  under  the  rules.  I 
feel,  however,  as  Ohitty,  J.,  felt  in  Cunnack  v. 
Edwardst  that  the  taking  of  such  an  account  would 
cause  delay  and  expense,  and  would  very  consider- 
ably eat  into  the  funds.  Following  Ghitty,  J.,  I 
therefore  think  that  I  am  justified  in  saying  that  such 
matters  need  not  be  consiaored.  I  therefore  make  the 
following  declaration:  It  appearing  that  the 
Attomey-Gtoeral  makes  no  claim,  there  is  a  resulting 
trust  in  favour  of  the  members  of  the  society  who 
existed  at  the  date  of  the  resolution  for  dissolution, 
and  that  the  funds  are  divisible  in  accordance  with 
the  amounts  subscribed  irrespective  of  fines  and 
forfeitures  and  without  regard  to  any  amount  received 
under  the  rules  by  such  members.  The  costs  of  all 
parties  as  between  solicitor  and  client  will  be  payable 
out  of  the  funds. 

Solicitors,     CartJiew    dt    Williams,     for   A.    EUiSt 
BurslenL 
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Cozens-Hardy,  J.  \  ''^^^  ®'  ^^• 

Dixon  v.  Winch,  (o.) 

Mortgage^  Transfer — Notice  to  mortgagor — Omission  to 
give — Negligence — Collusive  sale  by  mortgagor  and 
mortgagee — Satisfaction  of  mortgage. 

The  doctrine  of  Williams  v.  Sorrell,  4  Ves,  389,  and 
Norrish  v,  Marshall,  5  Mad.  475,  is  not  applicable  <u 
against  a  transferee  of  a  mortgage  where  there  has  been 
colltmon  between  mortgagor  and  mortgagee  to  pay  the 
debt  to  the  mortgagee. 

W.  having  purchased  and  mortgaged  to  2>.,  his  vendor, 
certain  land,  built  houses  thereon  and  sold  tJie  houses  to 
the  plaintiff.  Prior  to  the  sale  D,  transferred  the  mort- 
gage to  the  defendant.  The  conveyance  to  the  plaintiff,  to 
which  both  W,  andD,  were  parties,  recited  (int«r  alia)  that 
D,,  being  seised  for  an  unincumbered  estate  in  fee  simple 
in  possession,  agreed  to  sell  to  W.for  £  100,  but  that  no  con- 
veyance had  been  executed,  which  recital  was  false  td  the 
knowledge  of  W.  The  purchcue-money  was  paid  to  D., 
who  retained  a  sum  for  principal,  interest,  and  costs, 
but  it  was  not  shown  to  the  satisfaction  of  the  court  how 
the  sum  was  arrived  at.  The  plaintiff  had  not  actual 
notice  of  the  defendants  security,  and  W,  had  not  had 
notice  of  the  transfer  of  the  mortgage  given  him  by  the 
defendant,  and  denied  knowledge  of  the  transfer.  D,, 
who  had  been  employed  by  the  defendant  to  collect  the 
interest  on  the  defendants  mortgage,  after  paying  interest 
on  the  mortgage  for  some  years  to  the  defendaht, 
absconded,  and  nothing  could  be  recovered  fro ni  him. 

Held,  that,  although  payment-off  of  the  mortgage  debt 
to  the  mortgagee  by  a  mortgagor  after,  but  without  notice 
of,  a  transfer  must,  in  the  absence  of  collusion,  be  allowed 
to  the  mortgagor  as  against  the  transferee,  as  aetUed  by 
the  above-named  oases,  this  doctrine  ought  not  to  be  ex- 
tended to  a  case  where  the  money  which  tvas  said  to  have 
been  paid  in  satisfacUon  of  the  mortgage  was  part  of 
the  purchase-money  procured  by  a  false  recital  in  the 
conveyance  to  the  purchaser  to  the  effect  that  there  was  not 
and  never  had  been  any  mortgage ;  that  the  case  must 
be  treated  as  one  of  collusion  between  W,  and  D,  to  obtain 
the  purcTuue^money  by  means  of  false  recitals;  and 
therefore  that  the  retention  of  part  of  the  purchase- 

(a.)  Reported  by  J.  F.  Waley,  Bsq.,  Barrister-at- 

Ii*W. 


money  by  D,  was  not  equivcUefU  to  payment-off  of  oay 
part  of  the  mortgage. 

Action. 

By  a  deed  dated  the  14th  of  July,  1886,  some  Isni 
at  Harlow  was  conveyed  to  Dent  in  fee. 

By  a  deed  dated  the  24th  of  March,  1892,  Dent 
conveyed  to  the  defendant  Winch,  a  builder,  a  pcrtioB 
of  this  land,  subject  to  certain  building  restaoctioiii, 
and  Dent  acknowledged  Winch's  right  to  the  pro- 
duction of  the  conveyance  of  1886  in  the  usual  way. 

Winch,  who  was  financed  by  Dent,  built  sonit 
hooses  on  part  of  the  land ;  and  by  a  deed  dated  th« 
11th  of  January,  1893,  Winch  mor^o^ged  this  pirt  of 
the  land  and  the  houses  to  Dent  to  secure  £3d6  with 
interest  at  £5  per  cent. 

On  the  16th  of  January,  1893,  Dent  transferred  to 
the  defendant  Miss  EUman  the  mortg^age  debt  of 
£350  and  the  mortgaged  property  subject  to 
redemption.  Miss  EUman  received,  and  had  sinos 
retained  in  her  own  possession,  the  conveyance  to 
Winch  and  the  mortgage  from  Winch  to  Dent  with 
the  transfer  from  Dent  to  herself  indorsed  thenoo. 
Notice  of  the  transfer  was  not  given  by  Miss  EDmaa 
to  Winch. 

Dent  paid  Miss  EUman  interest  on  the  mortjpge 
debt  until  1898,  when  he  absconded.  He  paid  it 
together  with  interest  on  other  mortgagee  oolleeted 
by  him  for  her,  the  letters  inclosing  bis  cheqnsB 
expressly  referring  to  Winch's  mortgage. 

On  Dent's  disappearance  the  following  facta  wsre 
discovered.  By  a  deed  dated  the  i5th  of  September, 
1893,  and  made  between  Dent  of  the  first  pszt, 
Winch  of  the  second  part,  and  the  plaintiff  Mrk 
Dizon  of  the  third  pai^  after  reciting  that  Dent 
being  seised  of  the  lands  thereinafter  described 
for  an  unincumbered  estate  of  inheritance  in  fee 
simple  in  possession,  some  time  since  agreed  to 
sell  the  same  to  Winch  at  the  price  of  £100,  but  that 
no  conveyance  thereof  had  been  executed,  and  re- 
citing that  Winch  had  erected  three  houses  and  had 
agre^  to  sell  the  same  to  the  plaintiff  at  the  price  of 
£685,  it  was  witnessed  that  in  consideration  of  £100 
paid  by  the  plaintiff  to  Dent  and  of  £585  paid  by  the 
plaintiff  to  Winch,  Dent  and  Winch  conveyed  to  the 
plaintiff  a  portion  of  the  land  comprised  in  9liM 
EUman's  mortgage.  The  deed  contained  no  re- 
ference to  EUman's  mortgage,  and  there  was  no 
covenant  for  production  of  deeds. 

By  a  deed  dated  the  25th  of  April,  1894,  and  nude 
between  the  same  parties  and  containing  similar  re- 
citals, the  rest  of  the  land  was,  in  consideration  of 
£375  paid  to  Winch,  conveyed  by  Dent  and  Windi  to 
tiie  p£dntiff. 

It  appeared  that  on  the  13th  of  September,  1893, 
Winch  signed  and  gave  to  the  plaintiff  Mrs.  Dixoa 
a  receipt  in  the  following  terms :  *'  Beodved  this  I3th 
of  September,  1893,  of  Mrs.  Dixon  the  sum  of  £1  si 
deposit  in  purchase  of  my  three  cottages  in  Bozy- 
road,  Harlow,  for  the  sum  of  £685,  she  to  have  a  fne 
conveyance  prepared  by  Mr.  Dent,  and  to  accept  my 
title  from  hun.  The  purchase  to  be  completed  on  the 
16th  of  September,  1893.— (Signed)  Waltkb  Wdtch, 
Maby  Dixon." 

No  abstract  of  title  was  furnished  to  the  plaintifE^ 
and  no  investigation  of  any  sort  made  on  hsr 
behalf.  The  first  purchase  by  the  plainliff 
was  completed  at  the  plaintiff's  house.  Winch  end 
Dent  being  present.  The  plaintiff  gave  to  Dent  a 
bearer  cheque  from  her  brokers  for  the  amount  of 
£685  1p.  6d.,  and  received  back  £1  Is.  6d.  froB 
Winch.  Dent  retained  £451  IDs.  for  principal,  intemt 
and  costs,  said  to  be  due  to  him  from  Winch,  sod 

Said  the  balance  to  Winch  by  his  own  cheque.   A 
ooument  in  Dent's  handwriting  was'prodnosd  Vf 
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Winch,    which  to  a  certain  extent  explained   the 
tranaaotion.    It  was  as  follows : 

£  8.  d. 

Principal 425  0  0 

Intexest  from  the  11th  of  January,  1893, 

to  the  loth  of  September,  1893         ...     12  10  0 

Costs           14  0  0 


Obeque  of  Mr?.  Dixon     . . . 


451  10  0 

.  685     1  6 

451  10  0 

£233  n  6 


No  account  of  the  peonniary  dtialings  between  Dent 
and  Winch  was  ever  famished  by  Dent  to  Winch,  and 
there  was  nothing  to  sho  v  how  the  £425  or  the  interest 
was  made  up.  The  interest  was  more  nearly  4  per 
cent,  on  £450  than  5  per  cent,  on  £350. 

The  circumstances  attending  the  second  sale  were 
assumed  by  the  court  to  be  substantially  the  same. 

It  was  not  alleged  that  the  plaintiff  Mrs.  Dixon  in 
fact  had  any  notice  of  the  defendant  EUman's 
security,  and  Winch  swore  that  he  did  not  know  of 
the  transfer  to  Ellman. 

The  {daintiff  claimed  a  declaration  whether  the 
defendant  Miss  £llman*8  mortgage  was  a  valid  and 
subsisting  security  or  not,  and  if  it  was.  to  be 
entitled  to  redeem  and  to  be  indemnified  by  Wioch. 
The  defendant  Miss  Ellman  counterclaimed  fore- 
closure or  sale  in  default  of  payment. 

H.  T.  Evey  Q.Cf  and  Christopher  James,  for  the 
plaintiff. 

T,  R.  Hughes^  Q^C,  and  W.  O,  Hayter^  for  the 
defendant  Winch,  contended  that  Miss  Ellman  must 
be  treated  as  havini;  been  paid  off,  and  in  addition 
to  the  casps  noticed  in  the  judgment  cited  Jones  v. 
Oihbtms,  9  Ves.  407,  footnote;  Withingtonv,  Tatt,  17 
W,  R.  559,  li.  R.  4  Ch.  App.  288  ;  and  Bickerton  v. 
Walker,  34  W.  R.  141,  31  Ch.  D.  151. 

N^  Micklem  and  «/.  E,  Harman,  for  the  defendant 
Miss  Ellman. — Both  the  plaintiff  and  Winch  were 
affected  with  notice  of  the  transfer.  Moreover, 
Winch  ought  to  have  required  the  mortgage  deed  tx} 
be  handed  back.  By  not  doing  so  he  enabled  the 
fraud.  Under  the  circumstanoes  neither  the  plaintiff 
nor  Winch  can  make  any  case  of  payment  off. 

Eue,  in  reply,  referred  to  Kettlewell  v.  Watson,  30 
W.  R.  402,  21  Ch.  D.  685,  and  Cave  v.  Cave,  28  W.  R. 
793,  15  Ch.  D.  639. 

Other  authorities  were  cited  as  to  the  application 
of  the  ductrine  of  constructive  notice  to  a  party 
through  his  solicitor,  which  was  much  argued,  but 
was  not  material  I  >  the  following  decision. 

Cozexs-Hardy,  J. — ^This  action  involves  a  dif&oult 
question  as  to  who  is  to  suffer  by  reason  of  the  fraud 
of  a  solicitor  named  Dent,  who  has  absconded,  and 
from  whom  nothing  can  be  recovered.  The  facts,  so 
far  as  material,  may  be  shortly  stated.  [His  lord^ip 
st;at4d  the  facts  set  out  above,  and  continued  :] 
lu  these  circumstances  it  is  necessary  to  consider 
upon  whom  the  loss  due  to  the  fraud  of  Dent  ought 
to  fall. 

Now,  as  to  Winch  it  is  clear  that  Dent  was  his 
solicitor  throughout.  It  is  also  clear  that  by 
executing  the  two  conveyances  to  the  plaintiff  con- 
taining ledtals  which  were  false  to  his  knowledge — 
for  he  cannot  be  heard  to  say  that  he  was  not  aware 
of  the  conveyance  by  Dent  to  him  and  the  subsequent 
mortgage  by  him  to  Dent— he  has  been  the  real 
occasion  of  the  fraud. 


With  reference  to  the  defendant  Miss  Ellman,  Dent 
was  undoubtedly  her  solicitor  in  the  matter  of  the 
transfer.  She,  however,  got  from  Dent  all  that  she 
was  entitled  to  have,  and  the  only  negligence  that 
can  be  attributed  to  her  is  the  omission  to  give  Winch 
notice  of  her  transfer. 

With  respect  to  the  plaintiff  Mrs.  Dixon  there  is 
more  difficulty.  I  think,  however,  that  I  Inust  hold 
that  Dent  was  her  solicitor  in  the  matter  of  the  two 
conveyances,  although  by  the  terms  of  her  contract 
he  was  to  be  paid  by  Winch.  The  reasoning  of 
Turner,  V.C,  in  Hewitt  v.  Loosemore,  9  Hare  449, 
seems  to  me  to  apply  to  the  present  case. 

Now,  at  the  moment  when  the  plaintiff's  purchase 
was  completed  in  September,  1893,  the  position  of 
the  parties  was  as  follows :  Miss  Ellman  was  legal 
mortgagee  of  the  entire  property  for  £350  and 
interest.  Mrs.  Dixon  acquired  by  her  conveyance 
only  the  equity  of  redemption  in  part  of  the  property 
subject  to  this  mortgage,  whether  she  had  or  had 
not  notice  of  the  legal  mortgage.  Winch  remained 
owner  of  the  equity  of  redemptiofi  of  the  remaining 
part  of  the  property  comprised  in  Miss  EUman's 
mortgage.  Miss  Ellman  contends  that  nothing  has 
happened  to  deprive  her  of  the  position  which  she 
admittedly  held  at  the  moment  when  Mrs.  Dixon 
paid  her  purchase-money  to  Winch.  On  the  other 
hand  Mrs.  Dixon  contends,  and  in  this  contention  she 
is  supported  by  the  defendant  Winch,  that  nothing 
is  due  to  the  defendant  Ellman  on  her  mortgage, 
because  Winch,  in  September,  1893,  paid  off  Dent,  tho 
mortgagee,  without  having  notice  or  knowledge  of 
Dent's  transfer  to  Ellman.  It  is  well  settled  that 
where  a  mortgage  is  transferred  without  the  privity 
of  the  mortgagor,  the  transferee  takes  subject  to  the 
state  of  account  between  the  mortgagor  and  mort- 
gagee at  the  date  of  the  transfer  {Matthews  v. 
Wallwyn,  4  Yes.  118);  and  it  is  also  settled  that 
payments  of  interest  or  payments  on  account  of 
principal  made  by  the  mortgagor  to  the  mortgagee 
after,  but  without  notice  of,  a  transfer  must,  in  the 
absence  of  collusion,  be  allowed  to  the  mortgagor  as 
afrainst  the  transferee:  Williams  v.  Sorrell,  4  Ves. 
389.  This  doctrine  has  been  extended  to  the  case 
where  the  whole  mortgage  debt  is,  under  similar 
circumstances,  paid  off :  see  Norrish  v.  Marshall, 
5  Madd.  475 ;  Allen  ▼.  Lord  Southampton,  29  W.  R. 
231,  16  Ch.  D.  178. 

Apart  from  these  authorities,  I  should  have  thought 
it  reasonable  to  hold  that  where  the  mortgagor,  being 
entitled  on  payment  off  of  the  mortgage  to  the  actnid 
custody  of  the  mortgage  deed  and  other  documents  of 
title,  which  in  fact  are  in  the  possession  of  the 
transferee,  chooses  to  pay  the  mortgagee  without 
asking  for  the  deeds,  he  ought  not  to  be  allowed,  as 
against  the  transferee,  to  justify  such  payment.  I 
should  have  thought  that  this  negligence  on  the 
part  of  the  mortgagor  was  far  p^reater  than  the 
negligence  of  the  transferee  in  omitting  to  give  notice 
of  the  transfer.  But  I  am  asked  to  apply  this  prin- 
ciple to  a  case  where  the  money,  which  is  said  to  have 
been  paid  by  Winch  to  Dent  in  satisfaction  of  the 
mortgage,  was  part  of  the  purchase-money  procured 
by  the  solemn  statement  in  the  conveyance  'bj  Winch 
and  by  Dent  that  there  was  not  any  mortgage  and 
that  there  never  had  been  any  mortgage.  I  decline 
thus  to  extend  the  doctrine.  I  am  not  satisfied  how 
the  £425  mentioned  in  the  document  above  referred 
to  was  arrived  at.  I  cannot  treat  Winch  as  an  innd- 
cent  and  perfectly  honest  mortgagor  making  a  payment 
t(j  the  mortgagee  in  good  faith  for  the  purpose  of 
redeeming  his  mortgage ;  I  must  treat  him  as  colluding 
with  Dent  to  obtain  Mrs.  Dixon's  purchase-money  by 
means  of  false  redtsls.  And  I  cannot  recognize  the 
retention  by  Dent  of  £451 10s.  as  equivalent  to  a  pay- 
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ment  off  of  the  mortgage  for  £350  without  notice  of 
the  transf eTt 

Moreover,  the  Question  is  not  now  between  IC^s 
BUman  and  Winch,  but  between  Miss  EUman  and 
Mrs.  Dixon;  and  it  would  be  a  lucky  accident  for 
Mrs.  Dixon  if  I  should  be  driTen  to  hold  that  the 
leg^  mortga^,  subject  to  which  she  bought,  had 
been  since  discharged  without  either  party  being 
aware  of  the  fact  bv  reason  of  a  transaction  between 
Winch  and  Dent.  There  is  no  equity  in  favour  of 
Mrs.  Dixon,  and,  in  the  circumstances,  I  am  not 
prepared  to  destroy  Miss  Ellman's  security  for  her 
benefit.  In  the  view  which  I  take  it  is  not  necessary 
for  me  to  express  any  opinion  upon  the  difficult 
question  whether  Mrs.  Dixon  is  to  be  ejected  with 
tiie  knowledge  which  her  solicitor  Dent  had  of  Miss 
Ellman's  security. 

The  result  isuiat  I  must  declare  that  Miss  Ellman's 
mortgage  is  a  valid  subsisting  char^re  for  £350  with 
interest  and  the  costs  of  the  action  and  counter- 
claim. I  understand  that  Mrs.  Dixon  will  redeem. 
If  the  figures  are  not  agreed  there  must  be  the  usual 
foreclosure  decree  in  favour  of  Ifiss  Ellman.  As 
between  Mrs.  Dixon  and  the  defendant  Winch,  he 
must  indemnify  her  against  all  payments  she  has  to 
make  to  Miss  Ellman,  aod  must  pay  her  costs  of  the 
action. 

Solicitors  for  the  plaintiff,  Dritce$  dk  AiUee. 

Solicitors  for  the  defendant  Winch,  West,  King, 
Adams,  &  Co. 

Bolidtor  for  the  defendant  Ellman,  C  F.  Ingram. 


June  14. 


Q.  B.  Div.  1 

(Qrantham  and  Lawrance,  JJ.)  j 

London   County   Council  v.   Holz^pfels   Com- 
positions Co.  (Limited),  (a.) 

Petroleum  Acts — Definition  of  petroleum — Composition 
containing  petroleum— Petroleum  Act,  1871  (34  <fe  35 
Vict.  c.  105),  s.  3. 

The  term  **  petroleum,*'  as  used  in  the  Petroleum  Actsi 
is  not  confin&i  to  petroleum,  or  oils  or  products  of 
petroleum  in  their  simple  elate,  hut  extends  to  a  composi* 
tion  containing  petroleum  as  one  of  its  ingredients. 

Case  stated  by  a  Metropolitan  police  magistrate. 

Upon  an  information  chiurging  the  rt^spondents 
with  keepinff  a  quantity  of  i^roleum  (to  which  the 
Petroleum  Acts  of  1871  and  1879  applied)  otherwise 
than  in  pursuance  of  a  licence  given  by  the  local 
authority  contrary  to  section  7  of  the  Petroleum 
Act,  1871,  the  following  facts  were  proved : 

The  respondents  were  manufacturers  of  a  substance 
known  as  Holzapfels,  a  composition  which  is  used  for 
coating  ships'  bottoms.  On  the  7th  of  December, 
1898,  a  quantity  of  the  composition  was  kept  by  the 
respondents  at  premises  belonging  to  them  m  Robin 
Hood-lane.  The  respondents  held  no  licence  for 
keeping  petroleum  on  these  premises. 

The  composition  was  contained  in  109  steel  drums 
hermetically  sealed.  It  contained  about  33  per  cent, 
of  petrolenm  oUs,  and  about  an  equal  quantity  of  oil 
mixed  with  pigments,  gum,  &c.,  mto  the  form  of  a 
paste,  paint,  or  composition.  26  per  cent,  of  tiie 
petroleum  oils  used  in  the  composition  would,  when 
the  composition  was  tested  in  the  manner  set  forlh  in 
Sdhednle  I.  of  the  Petroleum  Act,  1879,  give  off  an 
inflammable  vapour  at  a  temperature  of  73^  Fahren- 
heit* 


(••)  Reported  by  0.  Q.  Wilbbaham,  Esq.,  Bar- 

rister-at-Law. 


The  magistrate  disnussed  the  information  upon  lb 
g^und  that  the  composition  was  not  petroi&eiim  aor 
an  oil  or  product  of  petrolenm  within  the  definitiQQ 
of  petroleum  in  section  3  of  the  Fetroleom  Aot,  1671. 
He  held  also  that  petroleum  was  not  pceaent  ia  ths 
composition  in  sufficient  quantities  to  make  tiMoos- 
position  petroleum. 

Section  7  of  the  Petroleum  Act,  1871,  eoadi  tint, 
save  as  thereinafter  mentioned,  *'  petroleum  to  lAak 
this  Act  applies  shall  not  be  kept  except  in  paimmBi 
of  a  licence  given  by  such  local  authority  as  ii  in  Iks 
Act  mentioned."  The  exceptions  are  not  matedil  to 
the  present  case.  The  appellants  were  the  lool 
authority  having  power  to  grant  liceneei  nodff 
the  Act. 

Section  3  provides  as  follows :  "  Fur  the  pnpoit 
of  this  Act  the  term  '  petrolenm '  inolades  any  rod; 
oil.  Rangoon  oil,  Burmah  oil,  oil  made  from  petrolim, 
coal,  schist,  shale,  peat,  or  other  bituminous  subitaaoB, 
aod  any  products  of  petroleum  .  or  any  of  the  sbote* 
mentioned  oils ;  and  the  term  '  i>etr<u0nm  to  whidi| 
this  Act  applies,'  means  such  of  the  petrdleam  ^ 
defined  as,  when  tested  in  Uie  manner  set  focth 
Schedule  I.  to  this  Act,  give  off  an  inflammable 
at  a  temperature  of  less  than  IW  of  FahrenMf 
thermnmef  er.'*  The  Petroleum  Act,  1879,  snbstit ' 
73®  of  Fahrenheit's  thermometer  for  100^  ss 
minimum  temperature. 

Avory,  for   the  appellants. — ^Tbe  decision  ol 
magistrate  is  wrongs    for  it  amounts  to  thii, 
petroleum  ceases  to  be  petroleum  within  the  ne 
of  the  Act  when  something  else  is  mixed  with  it> 
2'Ae  Pharmaceutical  Society  v.  Armson^  42  W.  B. 
[1894]  2  Q.  B.  720,  it  was  held,  with  regard  to  a 
compound  which  contained,  as  one  of  its  ingre 
one  of  the  poisons  scheduled  in  the  Phanoaqy 
that  the  compound  did  not  cease  to  be  a  poiion  i 
the  Pharmacy  Act  because  the  poison  was  mixed 
other  substances.    If  the  composition  oame  within 
definition  of  petroleum  in  section  3,  it  was  deaziy^ 
petroleum  to  which  the  Act  applied,  because  it 
found  in  the  c%se  that  when  tested  it  gave  off 
inflammable    vapour    at    a    temperature     of 
Fahrenheit. 

Atherley  Jones,  Q.C.  (F.  NewhoU  with  him),  fv 
respondents. — Whether  the  composition  wa 
or  not  is  a  question  of  fact  which  the  mmg 
decided  in  the  respondents'  favour.  It  is  quite  Mt 
say  that  a  feubatiance  which  contained  so  ssaaU 
proportion  of  petroleum  as  this  oompositioii  did  k  * 
petroleum  within  the  meaning  of  the  Act. 

Grantham,  J.— This  appeal  must  be  alloved. 
am  sorry  to  have  to-  come  to  this  oonolusian,  heas 
I  feel  that  it  will  interfere  with  thexe^woteli 
the  conduct  of  their  business.  But  we  hate^ 
construe  the  Act  of  Parliament,  and,  in  my  visv,  ttl 
dear  that  this  composition  comes  within  the  dsAaT^ 
of  petroleum  given  in  section  3  of  the  Petnlsna 
1871 ;  for  it  is  clear  that  petroleum  does  not  ce« 
be  pcrtroleum  because  something  else  is  mixed  viikJ 
The  petroleum  might  have  been  mixed  with 
thing  which  would  have  prevented  it  from  ti 
off  an  inflammable  vapour  at  the  temperatoze  h 
by  the  Legislature.  If  that  hail  been  so, 
composition  would  not  have  been  petrolefam  to  v 
this  Act  applied.  But  the  oompositioii  under 
siderationis  admittedly  dangerous,  It  is  '* 
abo,  petroleum  to  which  the  Act  appties. 

Lawkanob,  J.,  concurred. 

Case  remitted  to  magistrate. 

Solicitor  for  the  appellants,  Blaacland^ 

Solicitors  for  the  respondents,  Stokes  S  Stokes. 
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Browk  v.  Patch,  (a.) 


Qaming  — **  Place.  "   used  for  betting^ Betting   Houees 
Act,  1853  (16  ,fe  17  Vict.  c.  119),  e.  1. 

On  a  certain  part  of  the  ground  upon  which  a  race 
muting  was  heing  held  a  bookmaker  erected  a  structure 
tontisting  of  four  legs  or  supports  made  of  bamboo 
fiuiened  together.  On  the  top  there  was  a  board  on 
which  frofm  time  to  time  the  bookmaker  wrote  the  odds 
ofered  figainst  the  different  horses,  andy  lower  down,  a 
canvas  screen  or  banner  some  distance  off  the  ground, 
hearing  the  bookmaker's  name.  Throughout  the  day  the 
bnokmaker  stood  upon  a  box  or  stool  close  to  the  structure 
shouting  the  odds  and  betting  with  persons  upon  the 
grounds 

Heldy  thai  the  bookmaker  was  a  person  using  a  place 
for  the  purpose  of  betting  with  persons  resorting  thereto 
within  the  meaning  of  the  Betting  Houses  Act,  1853, 
ikere  teing  a  sufficient  localization  of  the  business  of 
betting  at  the  spot  where  he  stood* 

Case  stated  by  jofttioes  of  Blandford,  in  the  connty 
of  Dorset. 

A  summons  was  issued  against  the  respondent,  upon 
the  complaint  of  the  appellant,  for  nnlawf  ally  using  a 
place — to  wit,  a  particular  part  of  the  enclosure  known 
as  the  Larmer  Tree  Gronnds,  in  the  parish  of  Fam- 
hsm,  for  the  purpose  of  betting  with  persons  resort- 
ing thereto. 

The  following  facts  were  proved  :  In  the  parish  of 
Pkmham,  in  the  ooimty  of  Dorset,  are  situated  certain 
andosed  groonds  known  as  the  Larmer  Tree  Ghronnds. 
Chice  a  year  a  meeting  for  horse-races  is  held  in  these 
pounds  by  permission  of  the  owner.  On  the  8th  of 
September,  1897,  a  race  meeting  was  held  in  the 
{rounds,  at  which  several  thousands  of  persons  were 
[iretent,  among  them  being  some  six  bookmakers,  or 
[professional  betting  men,  with  their  clerks.  All  these 
persons,  1noliidiD|^  the  bookmakers  and  their  clerks, 
rere  admitted  without  payment  to  all  parts  of  the 
and  outside  the  stands.  The  respondent  was  a  book- 
naker,  and  he  entered  the  Larmer  Tree  Gfrouuds 
viih  bis  derk  about  12.30  p.m.  on  the  8th  of 
September,  1897.  The  two  men  erected  on  the  ground 
I  struotnre,  of  which  the  following  is  a  description : 
[t  was  made  of  bamboo  cane,  with  four  legs  or 
npports,  two  in  front  and  two  at  the  back,  fastened 
together  in  front.  It  was  5ft.  or  6ft.  high  from  the 
pound  to  the  top.  On  the  top  of  this  structure  there 
VB8  a  board,  on  which  was  painted  in  gilt  letters  the 
vords,  "  Bob  Patch.  London.  All  in  run  or  not.  Pay 
irst  past  the  post."  Below  the  board  was  a  canvas 
Msreen  or  banner  some  distance  off  the  ground,  and 
he  words  "Bob  Patch,  London,'*  were  on  the  canvas. 
Qie  respondent  had  a  wooden  box  or  stool  dose  to  the 
igbt  hand  side  of  the  structure.  From  time  to  time 
Luring  the  day  the  respondent  stood  on  the  box  or 
tool  and  shouted  the  odds  against  the  different  horses 
yr  bicyclists  running  in  the  Afferent  races,  and  invited 
il  persons  present  to  bet  with  him,  and  from  time  to 
ime  wrote  on  the  board  before  referred  to  the  odds 
offered  against  the  different  horses  and  bicyclists. 
¥]ien  a  bet  was  made  the  backer  paid  the  amount  to 
he  respondent,  and  the  respondent  or  bis  derk,  who 
tood  vj  him  on  the  groxmd,  wrote  down  the  bet  in  a 
look,  uid  a  ticket  was  given  to  the  person  making 
lie  bet. 

After  each  race  the  persons  who  had  backed  the 
rnming  horses  were,  upon  presenting  the  ticket,  paid 

[0.]  Reported  by  C.  G,  Wilbraham,  Esq.,  Barrister- 
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the  amount  they  had  lAm,  together  with  the  sum 
deposited. 

During  the  whole  time  the  racing  continued  the 
respondent's  structure  remained  in  uie  position  and 
on  the  particular  part  of  the  grounds  in  which  it  was 
first  placed.  There  was  nothing  surrounding  the 
structure,  whether  for  the  purpose  of  exdudiug  the 
public  or  for  any  other  piurpose,  and  the  respondent 
had  no  exdusive  right  of  user  of  any  portion  of  the 
grounds.  Other  bookmakers  erected  similar  struc- 
tures and  conducted  a  betting  business  in  a  similar 
manner. 

The  justices  dismissed  the  summons. 

Section  1  of  the  Betting  Houses  Act,  1853  (16  &  17 
Vict.  c.  119),  provides:  "No  housp,  office,  room,  or 
other  place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof,  or 
any  person  using  the  same,  or  any  person  procured  or 
employed  by  or  acting  for  or  on  Ifthiuf  of  such 
owner,  occupier,  or  keeper,  or  person  using  the  same, 
or  of  any  person  having  the  care  or  management  or 
in  any  manner  conducting  the  business  thereof,  betting 
with  persons  resorting  thereto ;     .     .     ." 

Section  3  imposes  a  penalty  upon  any  person  who, 
being  the  owner  or  occupier  of  any  such  house,  office, 
room,  or  other  place,  or  person  using  the  same,  shall 
open,  keep,  or  use  the  same  for  the  purposes  therein- 
before mentioned. 

Clavell  Salter,  for  the  appellant. — The  respondent 
ought  to  have  been  convicted.  What  he  did  amounted 
to  using  a  place  within  the  meaning  of  the  Betting 
Houses  Act:  Bows  v.  Fenwick.  22  W.  B.  804,  L.  B. 
9  G.  P.  339;  Lidddl  v.  Lofthouse,  44  W.  B.  349, 
[1896]  1  Q.  B.  295 ;  and  Shaw  v.  Morley,  16  W,  B. 
763,  L.  B.  3  Ex.  137. 

Slutfield  {H,  S,  (lauUey  with  him),  for  the  respond- 
ent.— The  justices  were  right.  The  facts  of  this  case 
are  preciselv  similar  to  those  of  Oallaway  v.  Maries, 
30  W.  B.  1*51.  8  Q.  B.  D.  275,  a  decision  on  which 
the  House  of  Lords  have  in  Powdl  v.  Kempion  Park 
Racecourse  Co.,  ante  p.  585.  [1899]  A.  C.  143,  thrown 
doubt.  The  only  addition  to  the  circumstances  of 
that  case  are  that  in  the  present  case  the  defendant,  in 
addition  to  standing  npon  a  stool  or  box,  erected  a 
structure  dose  to  it.  That  is  not  suffident  to  afford  a 
distinctiou.  The  Legislature  clearly  intended  by  the 
the  word  "  place  "  to  indicate  some  droumscribed  and 
defined  area  in  which  persons  could  congregate.  This 
is  shown  by  sections  11  and  12,  where  provision  is 
made  for  the  police  to  enter  and  break  into  any 
suspected  house,  office,  room,  or  place  and  to  arrest 
the  persons  found  therein.  Any  other  construction 
of  the  word  '*  place  "  would  tend  to  turn  the  Act  into 
an  Act  against  betting. 

Darling,  J. — In  this  case  proceedings  were  taken 
against  the  respondent  under  the  Betting  Houses 
Act,  1853,  and  he  was  charged  with  an  offSance  imder 
section  3.  [After  redting  t^e  facts,  his  lordship 
proceeded :]  It  is  argued  by  the  appellant  that  the 
respondent  oommitt^  an  offence  under  the  Act 
because  he  kept  an  i  ured  a  place  for  the  purpose  of 
betting  with  persons  who  resorted  to  it.  It  is  said, 
on  the  other  hand,  that  he  did  not  use  such  place 
because  the  facts  resemble  those  in  Oallavmy  v.  Maries, 
which  has  been  overruled  in  PoweU  v.  Kempton  Park 
Racecourse  Co,  In  the  latter  case  all  the  cases  on  the 
subject  have  been  reviewed  by  the  House  of  Lords. 
Rome  of  these  have  emerged  as  good  law,  induding 
LiddeU  v.  LofthousSy  Bows  v.  Fenwick,  and  Shaw  v. 
Morley,  while  others  have  been  shown  to  be  bad  law. 

The  Lord  Ohimoellor,-  in  his  judgment,  says,  with 
regard  to  the  meaning  of  the  word  "place,"  that 
any  place  which  is  snffidently  definite,  and  in  which 
a  betting  establishment  might  be  conducted,  would 
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latiafy  the  words  of  the  statute,  and  Lord  James 
says  that  where  tiiere  is  a  definite  localization  of  the 
bnsiness  of  betting,  there  is  a  "plaoe"  for  the 
purposes  of  conyiotion  under  the  Aot. 

I  will  not  attempt  to  define  a  "  place,"  bnt  having 
regard  to  the  la  v  laid  down  in  Powell  ▼.  Kempton  Park 
Bacecowne  Go,,  can  we  say  that  the  magistrate  should 
have  drawn  the  inference  that  this  was  a  "  place " 
within  the  meaning  of  the  Act,  either  as  being 
sufficiently  defined,  or  on  the  ground  that  there  was 
a  definite  localization  of  the  respondent's  place  of 
business  ?  I  think  that  here  the  respondent  localized 
his  business  at  the  spot  where  he  had  erected  the 
structure,  and  he  thereby  conTerted  that  spot  into  a 
**  place  "  within  the  meaning  of  the  Act.  It  was  not  ' 
necessary  that  a  *'  place  "  within  th^  meaning  of  the 
Aot  should  have  a  roof,  or  that  it  should  have  fixed 
boundaries.  Here  the  respondent  erected  a  structure 
with  a  board  upoa  it  announcing  that  he  was  there 
and  was  prepared  to  make  bets.  He  went  further. 
He  took  a  stool,  plaoed  it  close  to  the  structure, 
and  actually  stood  there  carrying  on  the  business  of 
betting.  He  did  not  put  up  a  sign  and  then  walk 
about  and  make  bets.  He  did  not  put  up  this  board 
to  say  where  he  might  be  fonnd.  He  stood  close  to 
it.  'In  my  opiDion  there  was  a  definite  localization  of 
the  business  of  betting. 

Ghannbll.  J. — I  have  come  to  the  same  conclusion. 
The  law  on  the  subject  is  fairly  well  settled.  There  is 
no  difficulty  as  to  what  the  law  is.  The  difficulty  is 
in  applying  it.  It  has  become  perfectly  clear — if  it 
were  ever  in  doubt— that  the  statute  was  directed 
against  betting  houses  and  places,  and  not  against 
betting  persons.  It  is  also  clear  that  the  statute  does 
not  prohibit  a  plsice  being  used  by  persons  who  go 
there  to  bet  with  each  other ;  nor  is  a  person  prohibited 
by  the  statute  from  keeping  a  place  for  the  purpose 
of  people  coming  there  and  betting  with  eacn  other. 
But  what  is  prohibited  is  that  a  person  should  keep 
or  use  a  place  for  the  purpose  of  other  people  coming 
to  bet  with  him.  As  the  Lord  Chancellor  said  in 
Powell  V.  Ktmpton  Park  Racecourse  Co,,  the  important 
question  is  not  what  is  the  place,  but  what  is  ^e  user 
of  it;  and  although  it  is  true  that  place  must  be 
ejusdem  gtiierU  with  house,  office,  or  room,  yet  the 
analogy  is  in  the  way  of  its  mer  rather  tmui  the 
place  itself. 

The  House  of  Lords  in  the  case  referred  to  brings 
out  clearly  all  these  points.  They  are  put  especially 
dearly  in  the  judgment  of  Lord  James  of  Hereford. 
The  question  in  each  case  is  whether  the  business  of 
betting  has  been  localized.  Assume  that  a  man  uses 
apparatus,  be  it  a  board  or  stool,  or  what  not.  That 
apparatus  may  be  used  merely  to  indicate  his  identity. 
If  that  is  so  it  does  not  localize  the  busineds  nor  bring 
the  man  within  the  Act.  But  the  apparatus  may  also 
be  used  for  the  purpose  of  mdicating  the  place  where 
the  business  is  carried  on.  Then  it  becomes  important. 
So  that  in  each  case  one  must  look'  at  the  facts  and 
see  whether,  on  the  one  hand,  thd  lefendant  is  using 
the  structure  to  indicate  merely  th'kt  he  is  prepared  to 
b^t,  or  whether,  on  ibe  other  hard,  he  is  using  it  to 
iudioate  that  there  is  a  place  to  which  people  may 
come  and  make  bets  with  him. 

Thouffh  it  is  useful  to  see  what  view  other  judges 
have  tiJLen,  yet  it  is  not  a  decision  binding  on  us 
when  a  judge  from  certain  facts  draws  an  inference. 
Hei6  the  facts  are  sufficient  to  enable  us  to  draw  the 
inference  that  the  respondent  did  not  say,  in  effect, 
"  I  am  a  man  who  bets,"  but  that  he  did  say, 
«  I  am  carrying  on  business  here  in  this  place.*'  If 
Wd  draw  that  inference  the  case  comes  within  the 
class  of  cases  which  in  Powell  v.  Kempton  Park 
RaoecouTBe  Co,  have  been  held  to  be  good  law.    On  the 


other  hand,  if  we  had  not  drawn  that  inleraDoe^ 
case  would  have  fallen  among  the  class  of  cue 
have  been  held  to  be  bad  law. 

I  am  guided  in  my  decision  in  this  case  bj 
judgments  in  Bows  v.  Feiiwick^  and  I  think  on 
facts  of  this  case  that  the  business  of  hettiiig 
localized. 

Case  remitted  to  the  justices. 

Solicitors  for  the  appellant,  Bohhine,  Eaif,  Wa 
&  Co,,  for  James  Douglas,  Sherboume. 

Solicitors  for  the  respondent,  Lumley  <fr  Lumieg, 


IN  BANKEUPTGY. 

(Wri?kt^?:)j  March  20;  April  25. 

In  re  Tanbard. 
Ex  parte  Official  Beoeiyse  v,  Mrs.  A.  Haet.  (< 

Bankruptcy — Voluntary  settlement^  Gift  of  jewdt  at 
money—Bankruptcy  Act,  1883  (46  tt  47  Tide.  ' 
«.  47. 

Oi/ts  of  personal  property  made  by  a  hankrapt  wit 
two  years  of  his  bankruptcy,   without  redriding 
donee*s  power  of  alienation,  but  with  intentitm  tkit 
donee  shall  use  or  retain  the  property  for  an  it 
minate  time,  are  voluntary  settlements  within  the 
ing  of  section  47  of  the  Bankruptcy  Act,  1883,  and 
as  against  the  trustee  in  bankruptcy^  but  without 
dice  to  any  sale  or  disposition  of  the  property 
the  donee  be/ore  bankruptof  in  good  faith  and 
notice  of  an  available  act  of  bankruptcy.     But  the  dt 
may  have  to  account  for  the  proceeds  of  any  such  sak\ 
disposition  remaining  in  his  hands  at  tf^e  oomi 
oftlie  bankruptcy. 

Motion  by  the  official  receiver  as  trostee  ia 
bankruptcy  for  a  declaration  that  oertain  gifti 
jewels  and  furniture,  or  money  to  purchase 
made  by  the  bankrupt  to  the  respondent  withi 
years  of  the  bankruptcy  were  void  as  voluntary 
ments  within  section  47  of  the  Bankruptcy  Aci,  H 

In  1896  the  bankrupt  acquired  the  lease  of  a ' 
in  Curzon-street,  Mayfair,  at  a  rent  of  £322 
annum. 

In  June,  1897,  he  made  over  the  lease  at  a 
sub-rent  to  the  respondent,  and  at  tbe 
gave  her  all  the  furniture  and  pictures  in  the 
which  were  valued  at  about  £4,000. 

During  1897  and  1898  he  made  her  gifts  of  y 
of  great  value,  including  a  pearl  neAlaee  wtudi 
£2,350. 

In  July,  1898,  he  gave  her  £1,000  with  whkk 
purchased  furniture  for  a  house  she  had  takn 
Maidenhead. 

On  the  4th  of  February,  1899,  a 
was    made    against    the     bankrupt,    adji 
followed,  and  tne  official  receiver  became 
the  banlnruptcv. 

The  respondent  gave  up  the  lease  which  WM 
claimed  by  the  official  receiver,  but  refused  to 
the  furniture  and  jewels,  and  after  the  adji 
in  bankruptcy  she  sold  the  pearl  necklace  lor 
The  officisl  receiver  thereupon  took  these  _ 
to  recover  the  jewels  and  f uniiture  or  theif  vahis. 

Beed,  Q,C,,  and  Carrington,  for  the  official 
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—These  gitta  ahoold  be  set  aside  aa  voluataiy  MtUe- 
wnbi.  Section  47  o(  the  Bankruptoy  Act,  1883. 
difinMawtllocaaiic  as  any  couveyancti  i-r  tranaftir  of 
property,  and  it  waa  b«ld  in  In  re  VanaitbiTl,  Ex 
ftrttBrowa,  41  W.  R  32,  [1893]  1  Q.  B.  181,  that  a 
^of  diamonda  to  a  wife  waa  a  aettlemeut,  and  in 
Sx  parU  ffarvty,  In  rt  Player  (No.  1),  2  Morrell  281, 
tbitagift  of  money  to  a  ROn  to  buy  aharea  waa  a 
MUlcicaiit. 

Ba/iu  Itaaa,  Q.C.,  aud  J.  Htnderion,  for  the 
rtqMudeikt.— Thegifta  in  qaestiou  here  were  not  ia 
tlie  nature  of  settlementa,  and  the  oase  is  governed  by 
fo  jiarte  Harvty,  la  re  Player  {No.  2),  15  Q.  B.  D. 
982,  34  W.  £.  Dig.  ITO,  where  the  ooiirt  held  that  a 
gitt  of  money  to  a  sou  made  for  the  purpoie  of 
nublJDg  him  to  atart  in  bDainesa  waa  not  a  letllaoietiC 
Dt  property  within  aection  47  of  the  Bankruptcy  Act, 


&af,  Q.C.,  replied. 


Gut.  ado.  vult. 


April  '23. — Wrioiit,  J.,  after  atating  the  facta,  oon- 
tmned :  The  baoknipt  and  the  l^y  have  been 
oauined  before  nte.  I  havenodonbt  tnat  the  proper 
soDcloaion  uf  fact  ia  that,  on  the  one  hand,  there  was 
M  atipnlation  or  reseivalion  restricting  the  lody'a 
power  orright  to  alien  the  property,  but,  on  the  other 
uud,  the  bankrupt's  int«utiou  waa  that  it  should  be 
Iqitand  used  by  her  un'il  neceagity  might  require 
MI  to  diapo«e  of  it.  There  is  no  evidence  or  auggeation 
)f  asy  tiust  for  the  donor.  The  l«aae  bai  been  given 
ip  to  the  trustee  and  diaclaimed  by  him.  I  have  to 
Irtermine  whether  section  47  of  the  Bankruptcy  Act, 
iSS3,  applies  in  the  oue  of  the  other  gif  ta. 

I  think  that  I  am  bound  by  the  autboiity  of 
fa  re  Playtr,  2  Morrell  261,  and  In  re  Vaniiliart, 
o  hdd  that  that  lection  applies  otily  to  such 
ncveyances  or  transfers  aa  are  in  the  nature  of 
•Ulementf,  in  the  aenae  of  being  dispositiona  of 
iroperty  by  a  person  to  be  held  and  preserved  for  the 
njaymmt  of  some  other  person.  The  retention  of  the 
iroperty  in  some  sense  moat  according  to  those  oases 
W  contemplated,  and  not  its  immediate  alienation  or 
DDsnniption.  Bat  it  is  not  necessary,  acaording  to 
hose  authorities,  that  there  should  be  any  aolual 
artriction  of  tJte  power  of  alienation  by  the  donee. 
Locordingly,  the  section  was  held  to  apply  to  a  gift  of 
Koey  by  a  father  to  hia  son  to  be  spent  in  buying 
haies  on  which  the  ion  waa  to  receive  the  dividends, 
Itboogh  there  was  nothing  to  prevent  the  son  from 
dliog  the  shares  immediately  {la  re  Player),  and  in 
a  re  Van«itUirt  it  was  held  to  apply  to  a  gift  of 
iiiDOiida  by  a  haiboud  to  hia  wife,  an  inference  being 
nwc  that  the  retention  of  the  diamonda  by  her  waa 
Dntemplated,  although  no  restriction  upon  tbe  poner 
f  alienation  waa  eipreaaed  or  ucderatood.  In  the 
nsent  oose  Z  draw  a  ainilor  inference,  and  think  that 
lie  pearl  necklace  and  other  jewellery,  and  the  fnrni- 
ire  or  money  to  buy  famiture,  were  given  and  re- 
sived  with  the  intention  that  the  necklace,  jewels,  and 
unitore  should  be  kept  for  enjuymeot  by  the  donee 
Iran  indetenniQate  time,  and  ibat  the  wotiou,  even 
ISO  construed,  appliea.  But  for  the  decision  in  In 
•■  Player  I  should  have  thought  that  in  section  47 
lu  word  "  settlement "  ought  to  be  oonstroed  in 
ooordance  with  sub-section  3,  as  including  every 
ind  of  oonveyance  or  transfer  of  property  (ivhioh 
Bm  by  virtue  of  section  168  includes  money),  tbe 
Kird  "  settlement "  in  the  earlier  part  of  the  section 
^g  apparently  used  merely  for  convenience  of  draft- 
>g-  And  this  seams  to  have  been  the  view  of  the 
ioart  of  Appeal  in  In  re  Farnkam,  [1895]  2  Ch.  799, 
4  W.  £.  Difc.  98,whereLindley,L.J.,8aid:  "It  was 
dinitt«l  on  all  handai  looking  to  the  lost  words  of 


\dKenderdiTte't  Uontrad.  4o  W.  E.  484, 
776,  seems  to  be  to  the  aame  effoct :  ' '  t 
aooording  to  its  terms  hits  a  conveyance 
property  of  any  sort."  Upon  this  const 
section,  any  voluntary  alienation  by  a  [ 
in  the  event  of  his  becoming  bankrupt 
years,  become  ondone  as  from  the  date 
mptcy,  and  the  property  would  from  thi 
in  the  alienor,  and  therefore  in  the  t; 
bankruptcy,  but  not  so  as  to  undo  c 
transfer  or  charge  acquired  by  any  peri 
and  for  valuable  consideration  before  the 
la  re  ffolden.  36  W.  R.  189.  20  Q.  B.  D. 
and  Smith,  JJ. ;  In  re  Viinsi'tlart,  and 
41  W.  R.  623,  [1893]  2  Q,  B.  381. 
Williams,  J.  ;  aud  In  re  Carter  a,itd 
Contract  in  the  Court  of  AppeaL  Auc 
though  there  seems  to  be  no  anthority  i 
that  neitber  tbe  original  alienee,  nor  tl 
from  him,  could  be  required  to  reatora  i 
he  has  spent  or  property  which  he  has  a 
the  bankruptcy,  and  without  notice  o 
bankruptcy  (or,  perhapa,  without  k 
infolvenoy} ,  though  the  alienee  probabl 
account  for  any  proceeds  which  remain 
at  the  time  of  the  bankrnptoy — at  an] 
acquisition  by  him  of  those  proceeds  wai 
the  gift  to  bim  so  that  the  proceeds  i 
be  said  to  represent  the  gift.  And,  i 
proper  view  of  the  meaning  and  oonseq 
section,  tbe  inconveniences  which  seem 
apprehended  in  /n  re  Player  would 
There  would  be  no  hardship  in  making  tl 
voluntary  gift  surrender  what  remaini 
free  of  any  charge  or  eqnity.  If,  howevi 
the  proper  construction  of  the  section,  it  s 
to  avoid  tbe  couolusioa  that  ■'  settlement 
undeistood  to  mean  such  a  conveyance  c 
of  itself  limits  the  power  of  alienation 
and  so  preserves  the  fund,  rather  than  t^ 
thing  so  vapie  as  to  be  satisfied  by  a  gil 
donee  is  intended  or  expected  to  keep,  1 
alien.  Tbe  decision,  however,  in  In  rt 
not  seem  to  have  been  expressly  qoestii 
Farnham  or  in  la  re  Carter  and  Kenderdi 
and  it  was  before  those  oases  foUoi 
apparently  with  some  difficulty,  b 
Williaini,  J.,  in  In  re  Vatuiltart.  It  ia  i 
although  somewhat  similar  enactments 
in  Bankruptcy  Acts  f<om  (16U4)  1  Joe. 
which  w«B  in  substance  re-euaoted  by  6 
and  by  the  Bankruptcy  Act,  ia49(l2&13 
there  werefaardly  any  decisions  upon  tb 
tion.  Tbe  few  report«d  cases  appear  tc 
four  to  the  same  effect  as  KensingUm  v.  C 
&  Rel.  36,  where  Lord  EUenborough  si: 
statute  had  not  tbe  word  money,  and  s 
confined  tu  things  which  were  tbe  subjec 
anoe  and  capable  of  being  conveyed  or  pi 
conveyed;  and  that  tbe  doctrine  contend 
go  the  length  of  making  a  son  liable  to 
portion  of  money  given  to  him  by  his  f 
maintenance."  The  existing  enactment 
1869,  and  wai  not  the  subject  of  judicial 
until  la  re  Player.  The  trustee  is  entitlec 
for  which  he  asks,  and  if  necessary  then 
inquiry  as  to  the  necklace. 

Si'lidtors  for  trustee,  O.  H.  Barker  &  i 
Solicitors  for  respondent,  Waiaiitri'iht, 


626 


THE  WEEKLY  REPORTER.      [i»c.i.im.]    Vol  XLm 


CoTTBT  OF  Appeal. 


SorrxJLW  v*  Wbloh. 


Ck>T7BT  OF  APR&L. 


OTourt  of  SppeaL 


\ 


July  14. 


From  Q,  B.  DiT. 
(A.  L.  Smith  and  yanghan  > 
Tniliami,  L.JJ.)         J 

Qottul-w  v.  Wbloh.  (a.) 

Married  tocman — Separate  estaU — Contract  made  during 
coveriure-^LiabUity  after  death  of  hmhand — Form  of 
Judgment — Married  Women*8  Property  Act,  1882  (46 
A  46  Vict,  c,  75),  «.  1,  eub-section  2. 

A  married  woman  entered  into  a  cordrad  he/ore  the 
passing  of  tTie  Married  Women^s  Property  Act,  1893, 
and  was  sued  upon  it  after  the  death  of  her  htuband, 

Hdd,  that  the  form  of  the  judgment  against  her  must 
limit  the  execution  to  such  property  as  during  her  eotfer- 
ture  was  her  separate  property  not  subject  to  any  restric' 
tion  against  anticipation* 

Appeal  from  an  order  of  Channell,  J.,  at  ohamben. 

The  action  was  brought  to  reooTer  £273  78.  2d. 
upon  three  promissory  notes  made  by  the  defendant, 
when  a  married  woman,  and  upon  a  covenant  in  a 
mortgage  deed  executed  by  her  dnrinji^  marriage. 
The  contracts  sued  on  were  entered  into  by  Sie 
defendant  before  the  xMssin^;  of  the  Married  Women's 
Property  Act,  1893  (56  &  57  Viot.  c.  63).  The  action 
was  commenced  after  the  death  of  her  husband.  Upon 
an  application  for  judflpnent  under  order  14  the 
master  gave  the  plaintiff  leave  to  sign  &ia]  judgment 
in  the  ordinary  form.*  ChanneU,  J.,  upon  appeal, 
varied  the  order  of  the  master,  giving  leave  to  sign 
final  judffment  against  the  defendant,  execution  to 
be  limited  to  such  property  as  during  her  coverture 
was  her  separate  property  not  subject  to  any  restraint 
on  anticipation,  unless  by  reason  of  section  19  of  the 
Married  Women's  Propwty  Act,  1882,  the  proper^ 
should  be  liable  to  execution  notwithstanding  such 
restriction. 

The  plaintiff  appealed. 

A.  Powell,  for  the  plaintiff. — ^By  section  1,  sub- 
section 2,  of  the  Mamed  Women's  Property  Act, 
1882,  a  married  woman  can  render  hersmf  liable  in 
respect  of  and  to  the  extent  o!  her  separate  property 
upon  a  contract.  This  is  a  personal  liability,  though 
execution  can  only  issue  agamst  her  separate  property : 
Eoltby  V.  Hodgson,  38  W.  R.  68, 24  Q.  B.  D.  103 ;  Jay  v. 
Robinson,  38  W.  B.  550, 25  Q.  B.  D.  467;  Pelton  v.  Harri- 
son {No.  1),  39  W.  K.  689.  [18911  2  Q.  B.  422;  Pelton  v. 
Harrison  {No.  2).  [1892]  1  a  B.  1 18,  40  W.  B.  Dig. 
181.  Before  the  Act  of  1882  this  liability  was  not  a 
personal  one :  Pike  v.  Fitzgibbon,  29  W.  B.  551,  17 
Gh.  D.  454.  When  a  married  woman  becomes  dis- 
covert she  ceases  to  have  separate  property,  and  the 
personaJ  liability  can  be  oiforced  against  all  her 
TOoper^:  per  Lindlev,  L.J.,  in  Holtby  v.  Hodgson. 
The  order  of  Channeli,  J.,  limiting  the  judgment  to 
the  form  settled  in  Scott  v.  Morley,  36  W.  B.  67, 
20  Q.  B.  D.  120,  as  in  the  case  of  a  married  woman  was 
wrong,  and  the  judgment  ought  to  be  in  the  ordinary 
form.  This  question  cannot  arise  with  regard  to 
contracts  made  by  a  married  woman  afteor  the  passing 
of  the  Mamed  Women's  Property  Act,  1893,  because 
by  section  1  (c^  of  that  Act  every  such  contract  is 
enforceable  agamst  all  property  which  she  may  there- 
after whilst  mscovert  be  possessed  of. 

*  It  was  assumed  for  the  purposes  of  this  case  that 
at  the  date  of  the  contracts  the  defendant  had  some 
free  separate  property. 

(a.)  Beported  by  W.  F.  Barbt,  Esq.,  Barrister- 

at-Law. 


He  also  referred  to  Beckett  v.  Tasker,  36  W.  B.  IM, 
19  a  B.  D.  7;  Hood  Barrs  v.  OaihoaH,  42  W.  B.fi2S, 
[1894]  20.  B.  559;  Hood  Barrs r.  Heriot,  HW.K 
481,  [1896]  A.  0. 174. 

Wootton,  for  the  defendant. — ^Under  the  Aot  of  1882 
the  liabtli^  of  a  married  woman  is  only  a  proprietiiy 
and  not  a  personal  liability  (per  Bowen,  L J^  in 
Scott  V.  Morley;  see  also  In  re  Lynes,  Ex  parte  Leder 
A  Co.,  41  W.  B.  488,  [1893]  2  a  B.  113 ;  AyUtftrd  t. 
Oreai  Western  BaUway  Co.,  41  W.  B.  42,  [1892]  i 
Q.  B.  626),  or  if  the  liaoQity  is  personal  it  is  subject  to 
the  limitations  imposed  by  the  Act—namely,  that  her 
free  separate  property  alone  oan  be  taken  in  ezBoatiioB. 
In  either  case  the  judgment  must  be  limited  to  tsdi 
separate  property  not  subject  to  a  restraint  on  m- 
tidpation  as  the  married  woman  poaaessed  daxav 
coverture.  It  is  necessary  to  prove  that  the  msnied 
woman  had  separate  property  at  the  time  she  entsed 
into  the  contract :  Palliser  v.  Oumey,  35  W.  E.  760, 
19  Q.  B.  D.  519 ;  Stogdon  v.  Lee,  39  W.  B.  467,  [1891] 
1  Q.  B.  661 ;  Harrison  v.  Harrison,  36  W.  B.  T48, 
13  P.  D.  180.  This  shows  that  a  manied  woon 
contracts  only  as  regards  her  free  separate  estite,  sad 
this  liability  cannot  be  enlarged  by  her  becofninf 
discovert. 

A.  Powell,  in  reply,  referred  to  Whitlaier  v.  KenUw, 
39  W.  B.  22,  45  Oh.  B.  320. 

Our.  adm.  vdt 

July  14. — ^Vauohan  Williams,  L.J.,  rsad  tlie 
followiug  judgment:  This  is  an  appeal  frcm  the 
decision  of  Channell,  J.,  at  chambers,  givm  oa 
appeal  from  the  order  of  Master  Manley  SmitiL  The 
action  is  brought  by  the  plaintiff  against  tfas 
defendant,  Lucy  Price  Welch,  a  widow,  to  reoofsr 
£273  7s.  2d.,  principal  and  interest,  due  on  tbtt 
promissory  notes.  Two  of  sndi  notes  being  note 
made  by  the  defendant  alone  during  covertine,  sad 
the  other  note  being  a  joint  and  several  note  signed 
by  the  defendant  and  her  husband  also  made  dozmg 
covertura  Altemativelv  there  is  in  respect  of  tlM 
£100,  the  subject  of  the  last-mentioned  note,  a  dsia 
against  the  defendant  on  a  covenant  oontained  is  i 
mortgage  deed  executed  by  the  defendant  and  bv 
husbuia.  The  notes  were  made  and  the  oovsosst 
was  executed  by  the  defendant  before  the  passing  of 
the  Married  Women's  Property  Act,  1893.  AppKntfiw 
was  made  by  the  plaintiff  for  the  judgment  unoer  otdff 
14.  The  defendant  put  in  an  affidavit  stating  that  it 
the  time  she  contracted  the  debt  sued  for  in  this  actka 
she  was  a  married  woman,  and  that  the  debt  wis  is* 
curred  by  her  in  respect  of  her  separate  estate  oa^. 
Master  Manley  Smith  madean  order  nvingtheplaiBtif 
leave  to  sign  judgment.  The  defen£nt  appealed,  and 
Channell,  J.,  ordered  the  judgment  fifsA 
under  Master  Manley  Smith's  order  { whidi  wis  i 
judgment  in  the  ordinary  form  as  if  the  dsfamdit 
had  been  a/eme  «o2e)  to  be  set  aside,  and  ordered  tkat 
the  plaintiff  should  be  at  liberty  to  sin  jadgoMsl 
against  the  defendant  for  the  amount  iiuloised  on  tfci 
writ  with  interest  and  costs,  and  that  as  regards  tkt 
defendant  such  sum  and  costs  be  payable  oat  of  kv 
separate  property  as  thereinafter  mentioned  and  aol 
otherwise,  aod  that  execution  on  such  jndgaMst 
should  be  limited  to  such  property  as  during  hv 
coverture  was  her  separate  property  not  subject  Xis 
any  restraint  against  anticipation,  unless  by  seetioB 
19  of  the  Marned  Women's  Property  A^  1882,  «• 
property  should  be  liable  to  execution  notwilliitsad 
ing  such  restriction.  From  that  order  of  Chanwi» 
J.,  the  plaintiff  now  appeals  to  us.  It  «* 
stated  in  argument  and  not  denied  that  at  the  dito 
of  the  mahmg  of  the  promissory  notes  sasd  sa 
iind  of  the  execution  of  the   modjgage  deed  ti^ 
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defendant  had  no  separate  estate  not  snbject  to 
restraint  against  antiapation.  The  arg^nment  before 
OS  on  behalf  of  the  plaintiff  was  that  the 
death  of  the  husband  having  pnt  an  end  to 
the  restraint  on  anticipation,  the  plaintiff  in  an 
action  commenced  after  the  husband's  death  against 
his  irldow  was  entitled  to  judgment  a^cainst  her  as  a 
/ems  9oie^  and  not  in  the  ScoU  ▼.  Morley  form  as 
ordered  by  Ghannell,  J.  In  other  words,  it 
was  argued  on  behalf  of  the  plaintiff  that  a  married 
woman  who  during  ooTerture  made  a  promissory  note 
thereby  beoame  the  personal  debtor  of  the  person  in 
whose  faTOur  the  note  was  made,  and  that  the  restraint 
on  anticipation  being  removed  by  the  death  of  the 
husband  the  plaintiff  was  entitled  to  sue  the  widow  on 
the  notes  maae  during  coverture  as  a  feme  sole  and  to 
have  tiie  ordinary  judgment  against  her  as  such. 
But  in  mjr  judgment  the  effect  of  the  death  of  the 
husbuid  unot  to  enlarge  the  right  which  the  creditor 
theretofore  had  against  the  married  woman.  It 
seems  to  me  clear  from  the  judgment  of  Kay,  L.J.y 
in  PeUon  v.  HarT%9(m{No,  1),  which  was  the  judg- 
ment of  the  whole  court,  that  if  the  judgment  is,  as  it 
was  in  that  case,  in  the  8coU  v.  MorUv  form,  such  a 
j  udgment  cannot,  after  the  death  of  the  husband  and  the 
determination  of  therestraint  on  anticipation  consequent 
thereon,  be  enforced  against  prop^ty  as  to  which 
during  coverture  she  was  restramea  from  anticipation. 
It  may  be  urged  that  the  judsment  in  PeUon  t. 
HarrUon  may  be  supported  as  being  based  on  the 
ScoU  V.  Motley  form  of  the  judgment,  which  in  that 
case  was  sought  to  be  enforced  against  the  widow ; 
but  I  think  it  is  dear  from  the  latter  part  of  the 
judgment  that  Eay,  L.J.,  meant  to  decide  the  case 
on  principle  and  not  on  the  form  of  the  judgment. 
He  seems  to  me  to  put  it  quite  plainly  that  the 
Married  Women's  Property  Ajot  did  not  intend  to 
enable  a  married  woman  by  a  contract  entered  into 
by  her  during  coverture  to  incur  any  liability  except 
in  respect  of  and  to  the  extent  of  her  separate 
property  held  by  her  during  coverture  without 
restraint  on  anticipation,  or,  as  it  has  been  called, 
her  free  separate  propertv,  and  that  the  Act  did 
not  intend  to  make  liable  on  such  a  contract 
during  coverture,  or  on  a  judgment  obtained  in  an 
action  brought  to  recover  a  debt  arising  on  such  a 
contract,  property  acquired  by  her  af  t^  the  death 
of  her  husband,  nor  any  property,  though  separate 
property,  as  to  which  during  coverture  she  was 
restrained  from  anticipation.  This  construction  of 
the  Married  Women's  Property  Act  accords  with 
the  judgment  of  the  Divisional  Court  in  BeckeU  v. 
Tasker,  and  in  particular  the  judgment  of  Wills,  J. 
This  construction  of  the  Act  also  accords  with  the 
view  expressed  by  the  Court  of  Appeal  in  Scott  v. 
MorUy  that  the  Married  Women's  Property  Act  is  a 
new  provision  imposing  upon  a  married  woman's 
separate  estate  a  liability  at  law  corresponding  to  the 
liability  that  before  could  only  be  pr<>duced  by  pro- 
ceedings in  equity,  which  took  the  form  of  a  declara- 
tion charging  her  separate  estate  with  the  amount  of 
the  debt:  see  the  judgment  of  Lord  Esher,  M.B. 
At  common  law  a  married  woman  during  coverture 
could  not  personally  enter  into  any  contract,  and 
Bowen»  L.J.,  says  that  this  liability  of  a  married 
woman  upon  her  contracts  is  the  creation  of  the 
section  (section  1,  sub-section  2,  of  the  Married 
Women's  Property  Act,  1882),  and,  as  the  section 
begins  by  limiting  her  liability  to  the  extent  of  her 
separate  property,  so  it  closes  it  by  repeating 
tliat  satisfaction  is  only  to  be  obtained  out  of  her 
separate  property.  It  seems  to  me  that  this  clearly 
means  the  separate  property  which  the  Act  has 
enabled  her  to  charge  by  her  oontracts  durinff 
oorertaze— that  is^  her  free  separate  property  owned 


by  her  at  the  date  of  such  contract  or  coming  to  her 
during  coverture.  The  cases  of  PalliMr  v.  Oumey 
and  Tetley  v.  Chiffith,  86  W.  B.  96,  which  decide 
that  a  married  woman  who  has  no  separate  property 
is  incapable  of  entering  into  a  contract  at  all,  also  go 
to  show  that  the  only  contracts  which  the  Married 
Women's  Property  Act,  1882,  enabled  a  manned 
woman  to  znake  during  coverture  are  contracts 
affecting  her  free  separate  property  h^d  by  her  as 
Buoh  during  coverture. 

The  only  authority  which  at  all  conflicts  with  this 
continuous  line  of  cases  is  Hclthy  v.  nodgaon,  or 
rather  the  dictum  of  Lindley,  L.J.,  in  his  judgment 
in  that  case  to  the  effect  that  separate  property 
that  she  (the  wife)  is  restrained  from  anticipating, 
which  cannot  be  got  at  in  any  wav  while  her  hus- 
band is  living,  becomes  immediately  subject  to  the 
judgment  as  soon  as  he  is  dead.  The  judgment  itself 
m  HoUby  v.  Hodgson  involved  no  such  proposition. 
The  husband  in  that  case  was  alive,  and  the  only 
question  in  the  case  was  whether  a  judgment  obtained 
against  a  married  woman  in  her  husband's  lifetime 
substantially  in  the  Scott  v.  Motley  form  in  an  action 
on  a  contract  made  by  her  during  coverture  could  be 
enforced  by  a  garnishee  order  under  ord.  45,  r.  1, 
attaohinff  a  judgment  debt  due  on  a  judgment 
recovered  by  ner  in  an  action  for  malicious  prosecu- 
tion brought  by  her  during  coverture.  Two  points 
were  argued.  First,  it  was  said  that  the  judgment 
against  the  married  woman  only  created  a  pro- 
prietary liability,  and  that  such  a  judgment  was  not 
a  judgment  or  oider  for  the  payment  of  money  within 
the  meaning  of  those  woras  in  ord.  46,  r.  1,  and 
further,  that  the  judgment  did  not  make  a  married 
woman  a  debtor  within  the  meaning^  of  that  order ; 
but  the  court  decided  that  such  a  judgment  was  a 
judgment  for  the  payment  of  money,  and  that  tiie 
married  woman  was  a  debtorpersonaUy  liable,  althoueh 
execution  was  limited  to  her  separate  estate.  Secondfy, 
it  was  ur|fed  that  the  judgment  obtained  by  the  married 
woman  didnotcreateadebt  due  to  her,  butonly  gave  her 
damages  as  part  of  her  separate  estate.  The  court 
held  that  the  judgpnent  created  an  attachable  debt. 
There  is  nothing  in  this  judgment,  or  in  the  findbg 
that  a  marrieoT  woman  is  under  such  a  contract  a 
personal  debtor,  inconsistent  either  with  the  limita- 
tion of  the  contracting  power  of  a  married  woman  or 
with  the  limitation  of  the  satisfaction  of  damages 
recovered  against  her  to  separate  property  coming  to 
her  possession  during  coverture,  which  seems  to  me 
to  M  the  limitations  established  by  the  cases  to 
which  I  have  called  attention. 

The  case  of  HoUby  v.  Hodgson  was  followed  in  PeUon 
V.  Harriwn  {No,  2)  by  Lopes  and  Kay,  L.JJ.,  a  case 
in  which  it  was  held  that  a  judgment  against  a 
married  woman  is  a  personal  one  although  enforceable 
against  her  separate  estate  only,  and  that  costs  due 
to  a  married  woman  in  respect  of  an  interlocutory 
application  might  be  satisfi^  by  an  order  for  set-off 
under  ord.  65,  r.  27  (21),  of  costs  due  from  the  married 
woman  under  a  judgment  in  the  Scott  v.  Motley  iorm, 
Pdton  V.  Harrison  (No,  1)  was  cited,  but  neither 
Lopes,  L.J.,  nor  Eay,  L.J.,  seems  to  have  considered 
that  case  inconsistent  with  Holtby  v.  Hodgson*  It  is 
further  to  be  observed  that  both  in  PeUan  v.  Harrison 
and  in  Beckett  v.  Tasker  the  judgment  in  the  Scott  v. 
Morley  form  was  obtained  in  an  action  brought  after 
the  death  of  her  husband.  Having  thus  gone  through 
the  authorities,  I  have  come  to  the  conclusion  that 
the  order  of  Channell,  J.,  was  right  in  prind^e 
— that  is  to  say,  that  the  Scott  v.  Morley  form  is  Uie 
right  form  of  judgment  whenever  the  action  is 
brought  on  a  contract  made  by  a  married  woman 
before  the  Act  of  1893  during  coverture ;  but  a  diffi- 
culty arises  in  this  case,  Mcause  counsel  for  Mrst 
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Welch  admitted  before  us  that  he  could  not  take 
the  point  that  there  ought  to  be  no  judgment 
against  his  client  because  he  had  admitted  before 
the  master  and  the  judge  that  in  some  form 
judgment  must  go,  and  on  the  facts  as  stated  in 
argument  there  was  no  free  separate  estate  at  the 
date  of  the  contracts — viz.,  the  promissory  notes — by 
reason  of  all  the  wife's  property  being  subject  to 
restraint  against  anticipation.  It  is  siid  that  this 
makes  a  Scott  y.  Morley  form  of  judgment  impossible, 
and  that  therefoie  the  judgment  must,  on  the  admis- 
sion that  there  must  be  judgment,  be  in  the  ordinary 
form ;  but  I  do  not  think  we  ought  on  this  to  order 
judgment  in  the  ordinary  form.  I  think  the  defen- 
dant's counsel  has  only  precluded  himself  from  setting 
up  the  fact  that  at  the  date  of  the  alleged  contracts 
there  was  no  free  separate  estate  and  claiming  judg- 
ment for  the  defendant  as  was  successf ally  claimed  in 
Tetley  ▼.  QHffiih. 

A.  L  Smith,  L.J. — I  agree,  and  only  wish  to  add 
this,  that  the  fact  of  a  married  woman  becoming 
discovert  does  not  extend  her  liability  upon  a  contract 
made  by  her  during  coverture  before  the  passing  of 
the  Married  Women's  Property  Act,  1893. 

Appeal  diamissed. 

Solicitors  for  the  plaintiff.  Stock  A  Slater. 
Solicitors  for  the  defendant.  Lay  ton,  Sons,  tk  Lendon, 


From  Q.  B.  Div.         \ 
(A.  L.  Smith  and  Yaughan  >  July  5. 

Williatiis,  L.JJ.)  ) 

Nix  and  the  Beeston  Brbweby  Co.  (Appellants) 
V.  Justices  for  the  City  of  Nottingham 
{BeapondenU),  (a.) 

Licensing  law  ^Licence — Beer  licence — "  Meal  resident 
holder  and  occupier" — Beerhvuse  Act,  1840  (3  <fc  4 
Vict,  c  61),  *.  1. 

By  section  1  of  the  Beerhouse  Act,  1840,  **  No  licence 
ta  sell  beer  or  cider  by  retail  ,  •  .  shall  be  granted 
to  any  person  who  shall  not  be  the  real  resident  holder 
ajid  occupier  of  the  dwelling-house  in  which  he  shall 
apply  to  be  licensed,** 

Held,  that  the /act  that  the  applicant  for  a  beer  licence 
in  respect  of  a  dwelling-house  is  paid  a  salary  by 
brewers,  and  has  to  pay  over  to  them  the  profits  made 
upon  the  sale  of  the  beer,  does  not  of  itself  in  law  prevent 
him  from  being  the  **  real  resident  holder  and  occupier  " 
of  the  house. 

Appeal  from  the  decision  of  a  Divisional  Court  upon 
a  special  case  stated  by  the  quarter  sessions  for  the 
county  of  Nottingham  on  an  appeal  against  a  refusal 
by  the  respondents,  the  licensing  justices,  to  grant 
to  the  appelUiit,  Eliza  Nix,  a  renewid  certificate  to 
apply  for  and  hold  an  excise  licence  to  sell  beer  by 
retail  to  be  consumed  off  the  premises,  79,  Dam^ 
Agues-street,  Nottingham.  The  licensing  justices  on 
the  dth  of  October,  1898,  refused  to  grant  tiie  renewal 
on  the  ground  that  Nix  was  not  the  real  resident 
holder  and  occupier  of  the  premises  within  the  meaning 
of  the  Beerhouse  Act,  1840.  The  quarter  sessions 
dismissed  the  appeal  subject  to  a  case. 

The  case  stated  that  at  the  hearing  of  the  appeal 
the  facts  as  to  the  holding  and  occupation  of  Eliza 
Nix  were  proved  as  follows  :  The  premises  in  question 

(a.)  Reported  by  W.   F.   Bakuy,   Esq.,  IJarriHter- 

at-L:iw. 


were  a  dwelling-house  and  shop.  Eliza  Nix  had  been 
in  possession  of  the  premises  suioe  the  20fch  of 
December,  1897,  during  the  whole  of  which  timeifai 
held  a  licence  in  respect  of  the  premises.  Upoo 
taking  possession  of  the  premises  she  psid  s 
valuation  amounting  to  £20  to  the  former  tessDl 
and  licensee.  She  had  been  a  weekly  tensot  of 
the  Beeston  Brewery  Co.  since  she  first  entoed  tbo 
premises  at  a  rent  of  8s.  a  week,  such  rent  being  dnly 
paid  by  her,  and  on  the  5th  of  Octobw,  1886,  ^ 
siill  continued  such  tenant.  At  the  hearing  before  the 
licensing  justices  she  refused  to  produce  any  receipt 
for  rent  alleged  to  have  been  paid  by  her  from  time 
to  time  in  respect  of  the  premises,  and  she  stated  that 
she  had  no  written  agreement  of  tenancy.  She  bed 
I  always  lived  and  slept  in  the  premises,  oooapying, 
t  •gether  with  her  family,  the  whole  of  tiie  dwelliog- 
house,  and  had  complete  control  over  the  same.  She 
had  paid  in  respect  of  the  premises  poor  rates  u 
assessed.  She  sold  in  the  shop  the  beer  of  the  Beeston 
Brewery  Co.,  who  were  the  owners  of  the  premifn, 
and  she  received  a  salary  of  12s.  a  week  from  the 
company  for  selling  their  beer  as  their  manager  snd 
servant,  and  accounted  to  the  company  for  the  prafite 
made  upon  the  beer  so  sold  by  her  on  their  acooimt. 
She  continued  so  to  sell  the  beer  of  the  compaay  vp 
to  the  5th  of  December,  1898,  after  which  date  ibe 
carried  on  business  for  and  on  account  of  heneU. 

Upon  the  above  facts  the  quarter  sesnons  wen  of 
opinion  that  Eliza  Nix  was  not  in  law  the  real  reiidait 
holder  and  occupier  of  the  premises  upon  the  5th  of 
October,  1898,  upon  the  ground  that,  instead  of 
receiving  the  profits  of  the  business,  she  received  s 
salary  and  htid  to  account  to  the  company  for  all 
moneys  received  as  aforesaid,  and  they  confirmed  the 
decision  of  the  licensing  justices  on  that  ground. 

The  question  for  the  opinion  of  the  oooit  wai 
whether  the  quarter  sessions  were  right  in  law  in 
holding  that  upon  the  above  facts  Eliaa  Nix  was  not 
the  real  resident  holder  and  occupier  of  the  premieea 
within  the  meaning  of  the  Beerhouse  Act,  1840.  In 
the  Divisional  Court  Grantham,  J.,  was  of  opinicn 
that  upon  the  facts  stated  Eliza  Nix  was  the  real 
resident  holder  and  occupier  of  the  premises  within 
the  meaning  of  the  Act,  while  Lawrance,  J.,  was  of 
opinion  that  she  was  not.  In  the  result  the  dectdoB 
of  the  quarter  sessions  stood  affirmed. 

The  appellants  ap>.ealed  to  the  Court  of  Appeal. 

Hugo  Young,  Q.O.  {W.  H,  Sieveneon  and  T,  Lin£t$ 
with  him),  for  the  appellants. — ^The  faots  as  found  in 
the  case  show  that  Nix  was  the  real  resident  holdff 
and  occupier  of  the  premises  within  the  meaning  ef 
eection  1  of  the  Beerhouse  Act,  1840.  The  word 
<*real"  is  used  in  contradistinction  to  a  ahs& 
residtnce ;  *'  resident "  means  that  the  licensed  petaan 
must  sleep  on  the  premises  {Beg .  y.  Allmey,  35  J.  P. 
534 ;  Beg,  v.  Manchester  Justices,  anie,  p.  410,  [IS99] 
I  Q.  B.  571) ;  and  '*  holder  "  means  tenant.  Nck  vaa 
clearly  the  '*  occupier  "  as  ehe  paid  the  poor  rates  and 
had  complete  control  ever  the  ]premises.  Section  4  of 
the  Act  uses  the  words  "real  resident  in  and  oooopierof 
the  dwelling-hoaee  "  ;  and  section  2  of  the  B««-rhoiHe 
Act,  1830,  uses  the  woid  **  householder."  All  thiM 
expressions  couvey  the  eame  meaning.  The  quarUr 
sessions  have  htld  that  a  person  who  is  in  fact  the  ml 
resident  holder  and  occupier  of  the  premises  ceases  to 
be  so  in  law  if  he  or  she  is  not  interested  in  the  piofiti 
arising  from  the  sale  of  the  beer  on  the  nremtesb 
That  proposition  cunnot  be  supported.  The 
destination  of  the  profits  of  the  business  cannot  affect 
the  question  whether  the  licensed  person  is  the  real 
resident  holder  or  occupier. 

jr.   Appleton,  for  the    respondents — ^The  quarter 
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wflsions  have  affinned  the  finding  of  the  licensing 
justices  that  Nix  was  not  the  leal  resident  holder  and 
oooopier  of  the  premises,  though  they  have^  given  a 
wrosg  reason  for  their  finding.  Their  finding  is  a 
finding  of  fact  and  cannot  be  overmled  in  this  conrt. 
Aamming,  however,  that  the  quarter  sessions  treated 
the  question  as  one  of  law,  a  mere  manager  or 
servant  of  the  brewery  company,  who  has  no  voice  in 
the  management  of  the  business,  is  not  the  real 
resident  holder  and  occupier  within  the  meaning  of 
the  Beerhouse  Act,  1840.  Section  1  says  that  no 
lioence  to  **  sell "  beer  shall  be  granted  to  any  person 
who  is  not  the  "real  resident  holder  or  occupier." 
Those  words  show  that  the  person  to  be  licensed  must 
sell  the  beer  on  his  own  account.  Section  8  confirms 
this.  The  Legislature  intended  that  the  licensed 
person  should  carry  on  his  own  business  on  the 
premises.    The  quarter  sessions  were  therefore  right. 

Hugo  Young f  Q»C,,  replied. 

A.  L.  Smith,  L.  J. — It  seems  to  me  that  the  only 
difficulty  in  this  case  arifles  from  the  way  in  which 
the  case  has  been  stated.    The  question  arises  upon 
section  1  of  the  Beerhouse  Act,  1840,  which  provides 
that  *'  no  licence  to  sell  beer    .    .    .    shall  be  granted 
to  any  person  who  shall  not  be  the  real  resident 
holder  and  occupier  of  the  dwelling-house.*'    The 
meaning  of  that  enactment  is  that  the  licensee  must 
be  the  real  resident  householder  and  occupier  of  the 
dweUiog-hcuse.  Whether  a  person  is  the  real  resident 
householder  and  occunier  of  the  dwellinfl-house  is  a 
question  of  fact  in  eacn  case  and  not  of  law,  and,  as 
was  pointed  out  by  my  brother  Williams  during  the 
argument,  section  5 — now  repealed,  though  that  is 
inmiaterial  for   this    purpose — distinctly    recognises 
that  the  question  is  one  of  fact.    If  I  did  not  feel 
myself  embarrassed  by  the  way  in  which  the  case  is 
stated,  I  should  say  that  there  was  evidence  before 
the  justices  upon  which  they  could  find  that  Nix  was 
not  the  real  resident  householder  and  occupier  of  the 
dweUing-houso.    But  that  is  not  the  question  put  to 
us.    We  can  only  give  judgment  upon  the  facts  as 
stated,  and  it  is  not  for  us  to  draw  inferences  of 
fact.     The  quarter   sessions    must   find    the    facts. 
The  quarter  sessions  have  found  that  the  facts  as 
to   tiie    holding    and    occupation    were    proved   as 
stated  in  the  case.    Those  facts  are  that  Nix,  upon 
taking  possession  paid   a  valuation  of  £20  to  the 
former  tenant.      She  was  a  weekly  tenant  to  the 
brewery  company  at  a  rent  of  8s.  a  week,  and  on  the 
5th  of  October,  1898,  she  still  continued  such  tenant. 
The  quarter  sessions  have  stated  that  as  a  fact,  and 
have  not  found  the  tenancy  to  be  a  sham.    Why  the 
quarter  sessions  go  on  to  state  that  she  refused  to 
produce  any  receipt  for  rent  '*  alleged  to  have  been 
paid "  I  cannot  conceive,  because  they  have  already 
round  that  the  rent  was  duly  paid.    Then  the  case 
finds  that  Nix  always  lived  and  slept  there,  occupy- 
ing the  whole  of  the  premises,  and  having  complete 
control  ov(r  tJiem ;  ^e  paid  the  poor  rates ;  and  she 
received  a  salary  of  12s.  a  week  from  the  brewery 
oompanv.    Those  foots  are  all  evidence  that  Nix  was 
the  real  resident  holder  and  occupier;  and  I  agree 
with  the  Queen's  Bench  in  Beg,  v.  Allmey  and  ^e^.  v. 
Manchester  Justices  that  the  object  of  the  Legislature 
is  to  ensure  that  the  licensee  shall  be  actually  resident 
in  and  in  occupation  of  the   house.      But  having 
found    those    facts,    the    quarter    sessions    go    on 
to    state   that   upon   the    above    facts    they    were 
erf    opinion   that   Nix    was   not   in    law    the   real 
resident  holder  and  occupier  of  the  premises  upon 
the  6th  day  of  October,  1898,  upon  the  ground  that 
instead  of  receiving  the  profits  of  the  business  she 
received  a  salary  and  had  to  accoimt  to  the  company 


for  all  moneys  received  as  aforesaid,  and  they  con- 
firmed the  decision  of  the  licensing  justices  on  that 
ground ;  and  they  ask  the  court  to  say  whether  they 
were  right  *<  in  law  "  in  holding  that  upon  those  facts 
Nix  was  not  the  real  resident  holder  and  occupier  of 
the  premises  within  the  meaning  of  the  Beerhouse 
Act  of  1840.  In  my  opinion  that  is  not  a  good 
ground  for  the  decision.  If  Nix  was  on  the  facts 
the  real  resident  holder  and  occupier  of  the  premises, 
the  mere  fact  that  she  handed  over  the  profits  on  the 
sale  of  the  beer  to  the  company  did  not  make  her  the 
lees  the  real  resident  holder  and  occupier.  Therefore 
I  agree  with  the  view  taken  by  Grantham,  J.,  entirely 
on  account  of  the  way  the  case  was  stated.  For  these 
reasons  I  think  that  the  appeal  should  be  allowed. 

Vaitghaw  Williams,  L.J.— I  am  of  the  same 
opinion.  It  is  provided  by  section  1  of  the  Beer- 
house Act,  1840,  that  no  licence  to  sell  beer  shall  be 
granted  to  any  person  who  is  not  the  real  resident 
holder  and  occupier  of  the  dwelling-house.  In  my 
judgment  the  applicant  for  the  licence  must  there- 
fore be  the  reed  resident  holder  and  occupier 
of  the  dwelling-house  where  it  is  proposed  to  sell 
beer,  not  in  form  only,  but  also  in  substance,  and 
the  question  whethf  r  the  applicant  is  such  a  holder 
and  occupier  is  a  question  of  fact  in  each  case.  In 
my  judgment  there  was  ample  evidence  in  this  case 
upon  which  the  licensing  justices  were  entitled  to 
come  to  the  conclusion  that  Eliza  Nix  was  not  the 
real  resident  holder  and  occupier  of  the  house  in 
question.  I  may  point  out  before  I  pass  on  that  the 
words  *« resident  nolder  and  occupier"  are  not  a 
lengthy  way  of  stating  that  the  applicant  must  be  the 
occupier  of  the  house.  They  constitute  three  differ- 
ent essentials  to  the  qualification  to  hold  the  licence. 
The  applicant  must  be  resident  on  the  premises  and 
must  be  the  holder  and  occupier  of  them  in  substance 
and  in  fact.  A  man  may  well  be  resident  on  the 
premises  without  being  either  the  holder  or  the 
occupier  of  them  within  the  meaning  of  the  section. 
That  being  the  state  of  things,  and  the  licensing 
justices  having  decided  that  Nix  was  not  the  real 
resident  holder  and  occupier  of  the  premises,  an 
appeal  was  brought  to  quarter  sessions.  The  quarter 
sessions  affirmed  the  decision  of  the  licensing  justices, 
not  as  a  conclusion  of  fact,  but  upon  the  ground  that 
Nix,  instead  of  receiving  the  profits  from  the 
sale  of  the  beer  received  a  salary,  and  had  to 
account  to  the  brewery  company  for  all  moneys 
received,  and  that  this  as  a  matter  of  law  prevented 
her  from  being  the  real  resident  holder  and  occupier. 
In  my  opinion  the  quarter  sessions  were  wrone  in 
that  condusion.  The  fact  that  Nix  received  a  salary 
and  was  accountable  to  the  company  for  the  profits 
does  not  of  itself  in  law  negative  her  bemg  in 
substance  and  in  fact  the  real  resident  holder  and 
occupier.  Our  duty  upon  the  case  as  stated  is  to 
answer  the  question  put  to  us  by  the  quarter  sessions, 
and  we  must  answer  that  question  in  the  negative. 

Appeal  allowed* 

Solicitors  for  the  appellanis,  F.  Oshaldegton  &  Go,^ 
for  Grem  &  Williams,  Nottingham. 

Solicitors  for  respondent,  T.  B.  <fc  IT.  Nelsortt  for 
jr.  T.  Cartwright,  Nottingham. 
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OouBT  OF  Appeal.     Pukybs  v.  *'  Stbaits  of  Doysb  "  Stkamship  Go.  (Limited).     Oottbt  of  Afpial. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  Vaughan  Williams,  [  June  29. 

and  Bomer,  L.  JJ.)  j 

PuBVBs  V.  *«  Straits  of  Doveb  "  Steamship  Co. 

(Limitsd).  (a.) 

Skip  —  Seaman  —  Termination  of  service  abroad  — 
** Passage  home''— Merchant  Shipping  Act,  1894(57 
ife  68  Vict.  c.  60),  «.  186,  sub-section  2  (c). 

By  section  186  of  the  Merchant  Shipping  Ad,  1894, 
wJiere  the  service  of  any  seaman  belonging  to  any  British 
ship  terminates  at  any  port  out  of  her  Majesty's  dominions, 
the  master  shall,  as  one  of  several  alternatives,  {by  stUf- 
sections  2  (o)  )  **  provide  him  vnth  a  passage  home.'' 

Held,  that  a  *' passage  home  "  means  a  passage  to  the 
port  in  her  Majesty's  dominions  at  which  the  seaman  was 
originally  shipped,  or  to  some  port  in  the  United  Kingdom 
agreed  to  by  him. 

Diota  in  Edwards  v.  Steel,  Yonng,  &  Co.,  45  W.  B. 
689,  [1897]  2  Q.  B.  327,  followed. 

Appeal  by  the  defendants  from  the  judgment  of 
Mathew,  J. ;  reported  in  [1899]  1  Q.  B.  38,  4  Com. 
Cas.  1. 

The  action  was  brought  to  reooyer  £1  5s.  3d.  for 
passage  and  maintenance  money  under  section  186, 
sub-section  2  (c),  of  the  Merchant  Shippinir  Act, 
1894.* 

The  facts  were  as  follows:  The  plaintiff  was  a  sea- 
going fireman,  and  the  defendants  were  the  owners 
of  the  steamship  Straits  of  Dover,  On  the  19th  of 
January,  1898,  the  plaintiff  shipped  on  board  The 
Straits  of  Dover  at  Newport,  Monmouth,  as  a  fireman, 
under  articles  of  agreement  of  that  date,  wheroin  the 
jgaintiff's  birthplace  was  described  as  Eyerlady, 
Maddington,  his  port  of  engagement  address  as 
4,  Windmill-street,  l^ewport,  and  bis  home  address  as 
90,  Boseley-drive,  Denniston,  Glasgow,  and  the 
intended  voyage  was  described  as  bc^g  "Newport 
to  Bio  de  Janeiro  and  (or)  any  ports  or  places  within 
the  limitH  of  75deg.  N.  and  60deg.  S.  latitude,  the 
maximum  time  to  be  one  year's  trading  in  any 
rotation  and  to  end  in  the  United  Kingdom  or 
Continent  of  Burope  between  the  Elbe  and  Brest 
(indusiye)  at  master's  option."  The  plaintiff  served 
on  board  the  vessel  on  the  voyage  contemplated, 
which  ended  on  the  9th  of  May,  1898,  at  Antwerp, 
which  is  between  the  Elbe  and  Brest. 

On  the  termination  of  the  voyage  the  master  paid 

*  Section  186  of  the  Merchant  Shipping  Act,  1894  : 
"(1)  In  the  following  cases,  namely:  .  .  • 
(b)  where  the  service  of  any  seaman  or  apprentice 
belonging  to  any  British  ship  terminates  at  any  port 
out  oi  her  Majesty's  dominions  the  master  shall  give 
to  that  seaman  or  apprentice  a  certificate  of  discharge 
in  a  form  approved  by  the  Board  of  Trade,  and  in 
the  case  of  any  certificated  officer  whose  certificate  he 
has  retained  shall  return  such  certificate  to  him.  (2) 
The  master  shall  also,  besides  paying  the  wages  to 
which  the  seaman  or  apprentice  is  entitled,  either  (a) 
provide  him  with  adequate  employment  on  board 
some  other  British  ship  bound  to  the  port  in  her 
Majesty's  dominions  at  which  he  was  originally 
shipped  or  to  a  port  in  the  United  Kingdom  agreed 
to  by  the  seaman,  or  (b)  furnish  the  means  of  sending 
him  back  to  some  sooh  port,  or  (c)  provide  him  with 
a  passage  home,  or  {d)  deposit  with  the  consular 
officer  or  merchants  as  aforesaid  such  a  sum  of  money 
as  is  by  the  officer  or  merchants  deemed  sufficient  to 
defray  the  expenses  of  his  maintenance  and  passage 
home." 

(a.)  Beported  by  W.  F.  Barby,  Esq,,  Baizister- 

ftt-Law« 


off  the  crew  at  Antwerp,  and  in  additiop  to  tfasir 
wages  tendered,  in  the  manner  provided  by  the 
Merchant  Shipping  Act,  1894,  to  esich  member  of  the 
crew  the  sum  of  12s.  6d.  for  the  purpooe  of  povidiag 
him  with  a  passage  to  Harwich,  to^^ther  with  miin- 
tenanoe  on  the  passage.  All  the  miombers  of  the 
crew  accepted  tnis  sum  except  the  plaintiff,  who 
refused  to  accept  either  his  wages  or  his  passsge  and 
maintenance  money  unless  he  were  paid  in  respect  of 
the  latter  sufficient  to  enable  him  to  proceed  to 
Newport,  and  claimed  in  respect  of  soch  psMS^ 
money  and  maintenance  £1  5s.  3d.,  which  the  maitv 
refused  to  pay.  The  wages  due  to  the  plaintiff  wen 
remitted  in  the  ordinary  oourse  to  the  Meroantife 
Marine  Office  at  Newport,  where  Uiey  were  rsodfei 
by  him.  It  was  agreed  that  the  sums  of  12s.  6d.  and 
£l  6s.  dd.  were  proper  sums  to  provide  the  piaintiff 
with  passage  money  and  maintenanoe  from  Ant- 
werp to  Harwich^  and  from  Antwerp  to  Newport 
respectively. 

Mathew,  J.,  held  that,  as  the  master  had  elected  to 
provide  the  plaintiff  with  a  passage  home  under  oliois 
(c),  he  was  bound  to  provide  the  plaintiff  wiQi  a 
passage  to  the  port  at  which  he  wa«  shipped.  He 
therefore  gave  judgment  for  the  plaintiff  for  £1  5i.  3d. 
claimed. 

Josq^h  Walton f  Q*G.,  and  Lewis  Noad,  for  the 
defendants. — The  words  "passage  home*'  insectkm 
186,  sub-section  2  (c),  of  the  Marohant  Shipping  Art, 
1894,  mean  a  passage  to  a  home  port — ^that  is,  a  port 
in  the  seaman's  country.  Glauses  (a)  and  (b)  nitr  to 
the  port  at  which  the  seaman  was  originally  shipped 
or  a  port  in  the  United  Ejngdom  agreed  to  by  the 
seaman.  The  language  of  clause  (e)  is  pnrpooely 
altered,  and  does  not  refer  to  the  same  port  as  that 
mentioned  in  clauses  (a)  and  (&).  Section  186  Is  not 
confined  to  British  seamen,  and  the  words  **  pnssags 
home  "  in  sub-section  2  (e)  mean  a  passage  to  a  port 
in  the  seaman's  country.  "  Home  "  cannot  mean  tiie 
seaman's  place  of  residence,  because  that  may  be  inlsnd, 
and  the  enactment  deals  only  with  a  sea  passage.  It 
must  mean  some  port  in  the  seaman's  country,  as,  lor 
instance,  an  English  seaman  would  have  to  be  sent  to  s 
port  in  England,  an  Irish  man  to  a  portin  Ireland,  sad  so 
forth.  Sections  190, 191,  relating  to  distressed  seamss, 
show  that  this  must  be  the  meaning  of  "jpsssags 
home"  in  section  186,  sub-section  2  (c).  In  Edwards 
V.  Steel,  Young,  &  Co.,  45  W.  B.  653,  [1897]  1 Q.  B.  712, 
before  Collins,  J.,  the  question  as  to  the  meaning  ol 
"  passage  home  "  in  claase  (c)  was  argued,  and  the 
learned  judgededded  that  question  in  favour  of  theship- 
owners.  In  the  Court  of  Appeal,  45  W.  B.  689,  [18971 
2  Q.  B.  327,  the  question  was  not  argued  on  the  pert 
of  the  shipowners,  and  the  opinions  expressed  by  the 
judges,  that  *'  passage  home  '  means  a  passage  to  ths 
port  at  which  the  seaman  was  originally  shipped  or 
to  a  port  in  the  United  Kingdom  agreed  to  by  the 
seaman,  were  obiter  dicta,  and  ought  not  to  hs 
followed. 

Bobson,   Q.C.t    and  J.   D.    A.    Johnton^    lot  tiis 
plaintiff,  were  not  caUed  ux>on. 


A.  L.  Smith,  L.  J. — ^Notwithstanding  the 
which  have  been  addressed  to  us,  I  see  no  msnnn  to 
alter  the  opinion  which  I  expressed  in  Edwards  v. 
Steel,  Young,  &  Co*  I  have  a  distinct  reoollecliott  o< 
that  case.  Many  points  were  argued  m  it,  si  soy 
rate  by  one  side,  and  all  these  points  were  beiaR 
us.  Mr.  Joseph  Walton,  who  appoared  for  the 
defendants  in  that  case,  no  doubt  aigued  only  oas 
point,  but  we  thought  it  right  to  express  our  opnioB 
upon  all  the  points  Drought  before  us. 

As  to  the  present  case  I  wish  first  of  sU  to  say  is 
regard  to  this  long  Merchant  Shipping  Aiot|  189lt 
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that  in  oonstzniog  a  section  under  one  heading  or 
division  of  the  Act,  it  is  generally  of  little  use  to  Took 
at  other  sections  under  other  headings.  Section  186 
oocnrs  in  Part  n.  of  the  Act  under  the  heading 
"  Masters  and  Seamen,'*  and  under  the  sub-heading 
"Leaving  Seamen  Abroad."  By  section  186,  sub- 
section 1  (h),  **  where  the  service  of  any  seaman  or 
apprentice  belonging  to  any  British  ship  terminates 
at  any  port  out  of  her  Majesty's  dominions,"  then, 
by  sub-section  2,  **the  master  shall  also,  besides 
paying  the  wages  to  which  the  seaman  or  apprentice 
18  entitled,  either  (a)  provide  him  adequate  employ- 
ment on  board  some  other  B^tish  ship  boimd  to  the 
port  in  her  Majesty's  dominions  at  which  he  was 
originally  8hi|)ped,  or  to  a  port  in  the  United  Kingdom 
agreed  to  by  the  seaman.'^  That  clause  seems  fairly 
dear.  When  a  seaman  is  discharged  abroad,  the 
shipowner  must  send  him  back  to  Sie  port  at  which 
he  was  originally  shipped,  or  to  some  port  in  the 
United  Einffdom  agreed  to  by  the  seaman.  If  the 
shipowner  does  not  do  that,  he  may  **(h)  furnish 
the  means  of  sending  him  back  to  some  such 
port " — ^that  is,  to  the  port  specified  in  clause  (a) ; 
or  he  may  "(c)  provide  him  with  a  passage 
home."  In  my  opinion  that  refers  to  the  same 
port  as  that  described  in  clauses  (a)  and  {h) — ^that 
18,  the  port  at  which  the  seaman  was  originally 
shipped  or  some  port  in  the  United  Kin^om  agreed 
to  by  the  seaman.  I  cannot  agree  with  the  view 
taken  by  OoUins,  J.,  in  Edwards  v.  Sted,  Young,  db  Co., 
that  the  words  "  passage  home  "  in  clause  (c^  indicate 
somethinff  different  from  the  port  desoribed  m  clauses 
(a)  and  (o).  It  seems  to  me  mat  these  words  merely 
write  short  what  is  written  at  length  in  the  two 
preceding  dauses.  Then  comes  clause  (d),  which 
allows  XDB  master  another  alternative — namely,  to 
deposit  with  the  consular  officer  or  merchants  sudi  a 
snm  of  money  as  is  by  the  officer  or  merchants 
deemed  sufficient  to  defray  the  expenses  of  the 
seaman's  maintenance  and  passage  home.  Supposing 
the  master  adopts  that  alternative,  how  much  is  he  to 
deposit  f  If  the  defendants'  contention  is  correct,  it 
would  be  a  compliance  with  the  Act  if  the  master 
deposited  a  sum  of  money  sufficient  to  take  the  sea* 
man  to  the  nearest  port  in  his  own  country,  tiiough 
^  the  sum  deposited  were  quite  insufficient  to  take  we 
*  seaman  back  to  the  port  at  which  he  was  originally 
shipped.^  According  to  that  contention,  if  a  seaman 
were  shipped  at  Newcastle  and  discharged  abroad, 
the  master  could  send  him  or  provide  the  means  of 
sending  him  to  Falmouth.  I  cannot  think  that  that 
Is  the  meaning  of  the  Act.  In  my  opinion  the  ship- 
owner is  not  entitled  to  send  him  to  anjr  port  he 
pleases.  ^  It  must  be  to  the  port  at  which  ihe  seaman 
was  oiJginaUy  shipped  or  to  some  other  port  agreed 
to  by  the  seaman. 

Now  with  regard  to  the  case  of  Edwards  ▼.  Steel, 
Young,  &  Co.  In  that  case  Lord  Esher,  M.B.,  said : 
"  The  next  alternative  is  '  or  (c)  provide  him  with  a 
passage  home.'  Collins,  J.,  ap^ars  to  have  thought 
that  a  '  passage  home '  would  include  a  passage  to 
any  port  in  the  United  Kingdom.  I  haraly  think 
that  that  Is  the  right  view.  If  a  seaman  were 
shipped  on  the  Clyde,  could  a  '  passage  home '  mean 
a  passage  to  London  P  I  incline  to  think — and  I  state 
my  opinion  upon  this  point,  though  it  is  not  strictly 
necessary  to  dedde  it,  because  tins  is  a  test  action 
and  the  parties  desire  to  know  the  construction 
which  we  place  upon  the  statute — that  a  'passage 
home '  means  a  passage  to  the  port  at  which  the 
seaman  was  shipped,  or  to  some  other  port  in  the 
United  Kin^^om  agreed  to  by  the  seaman."  That 
was  the  opinion  of  the  Master  of  the  Bolls.  I  see 
that  in  the  judgment  which  I  delivered  in  tiiat  case  I 
said :    '*  I  agree  vrith  the  Master  of  the  Bolls  that  a 


'  passage  home '  means  a  passage  to  the  port  at  which 
the  seamen  was  shipped^  or  a  port  in  the  United 
Kingdom  to  which  he  agrees  to  go.  Not withstandin  g 
the  excellent  arguments  which  have  been  addressed  to 
us  to-day,  I  remain  of  the  opinion  which  I  ezpreised 
in  that  case.  For  these  reasons  I  think  that  this 
appeal  should  be  dismissed. 

VAtrGHAN  Williams,  L.J.— I  am  of  the  same 
opinion.  The  question  we  have  to  determine  is,  What 
is  the  meaning  of  section  186,  sub-section  2  (c),  of 
the  Merchant  Shipping  Act,  1894  P  I  agree  with  the 
view  expressed  by  Lord  Esher,  M.B.,  in  Edwards  t. 
Sted,  Young,  &  Co,,  and  I  feel  bound  to  diffiar  from 
tiie  view  of  Collins,  J.,  in  that  case.  If  we  adopt 
I  the  view  of  this  court  in  Edwards  v.  Sled,  Youn^, 
&  Co.i  we  ffive  the  words  '* passage  home"  m 
clause  (c)  a  definite  meaning — ^namely,  as  being  a 
short  way  of  referring  to  that  which  is  stated  at  length 
in  clauses  (a)  and  (&}  when  defining  the  duty  of  the 
ship  towards  a  seaman  discharged  at  a  foreign  port. 
According  to  my  view,  section  186,  sub-section  2, 
contemplates  only  one  obligation  imposed  on  the 
master  in  the  case  of  a  seaman  discharged  abroad, 
and  clauses  (a),  (6),  (c),  and  ((Q  merely  define  the 
alternative  modes  of  carrying  out  that  single 
obligation.  If  this  view  is  coirect,  it  follows  that 
in  using  the  words  ''passage  home"  in  clause  (c) 
the  Act  did  not  mean  to  create  a  new  or  different 
obligation,  but  only  to  provide  one  of  several  modes 
of  carrying  out  the  one  obligation.  It  may  be  said 
that,  if  this  view  is  correct,  there  is  no  real  difference 
between  the  several  modes  provided  by  the  clauses. 
I  think  that  tiiere  is  a  diffiBi«nce.  The  obligation  is 
to  send  the  seaman  home.  Under  clause  (a)  the 
master  may  send  him  home  bv  providing  him  with 
adequate  'employment  on  a  British  ship  bound  to 
the  port  in  her  Majesty's  dominions  at  which  he  was 
originally  shipped,  or  to  a  port  in  the  United  Kingdom 
agroed  to  by  tiie  seaman,  danse  {h)  gives  the  master 
the  alternative  of  sending  him  home  by  furnishing 
him  with  the  means  of  gomg  to  some  such  port,  and  I 
understand  that  to  mean  that  the  master  may 
provide  him  with  money  for  that  purpose.  Then 
clause  (c)  gives  the  master  another  alternative — 
namely,  he  may  provide  tiie  seaman  with  a  passage 
home.  I  understand  that  to  mean  that  the  master 
may  provide  him  with  a  ticket  for  a  passage  on  some 
ship  boimd  to  the  port  specified  in  dause  (a).  The 
master  has,  under  clause  (a),  another  altemative.  He 
may  deposit  a  sum  of  money  to  defray  the  expenses 
of  we  seaman's  maintenance  and  passage  home.  In 
my  opinion  these  four  clauses  merely  prescribe  several 
alternative  modes  of  carrving  out  the  single  obliga- 
tion to  send  the  seaman  home  to  the  port  at  which 
he  was  originally  shipped  or  to  some  other  port  in  the 
United  Kingdom  agreed  to  by  the  seaman.  Clause 
(c)  does  not  alter  that  obligation,  it  only  describes 
the  obligation  shortiy. 

BoiCEB,  L.J. — I  am  of  the  same  opinion.  The 
question  seems  to  me  to  be  a  difficult  one.  {t  is 
admitted  tiiat  the  word  "home"  in  clause  (c)  does 
not  mean  the  residence  of  the  seaman  without  refer- 
ence to  a  port.  It  does  not  mean  the  home  address 
which  the  seaman  has  to  give  when  he  signs  the 
articles  of  agreement.  I  agree  that  "home  means 
some  port  in  some  place.  The  word  "passage" 
tends  to  show  that  that  is  so,  if  there  were  any  doubt 
about  it.  The  word  "  home  "  referring  to  some  port 
and  not  to  the  seaman's  residence,  it  must  be 
remembered  that  the  section  has  reference  only  to 
seamen  or  apprentices  belonging  to  a  British  ship. 
In  my  opinion  the  word  "  home  is  used  in  a  geneni 
sense  so  as  to  exclude  a  foreign  country.  It  is  a 
word  used  in  reference  to  a  seaman  or  apprentioe 
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belonging  to  a  British  ship,  and  I  do  not  think  it 
was  intended  to  distingoish,  for  instance,  between 
Bnglishmen,  Irishmen,  Scotsmen,  and  Welshmen.  I 
think  it  is  nsed  in  a  general  sense  of  excluding  all 
notion  of  a  foreign  country  when  dealing  with  a 
British  ship.  Taking  the  word  as  referring  to  a 
home  port,  is  there  anything  in  the  st-ction 
to  show  that  the  master  is  at  liberty  to 
select  the  port  and  the  seaman  is  to  have  no 
▼oioe  in  the  matter?  Looking  at  the  enactment 
as  a  whole  I  do  not  thiok  that  the  Legislature  had 
any  such  intention.  I  think  that  clause  (c)  must  be 
construed  by  reference  to  clauses  (a)  and  (b),  and  it 
means  that  the  seaman  must  be  provided  with  a 
passage  to  some  port  agreed  to  by  him,  or  failing  an 
agreement  to  the  port  at  which  he  was  originally 
shipped,  I  see  no  ground  for  holding  that  the  mut^ 
is  at  liberty  to  send  the  seaman  to  any  port,  not  in  a 
foreign  country,  which  the  master  may  select,  having 
regard  to  the  nationality  of  the  seaman.  If  the 
master  chooses  to  provide  the  seaman  with  a  passage 
Home,  he  must  send  the  seaman,  failing  an  agree- 
ment as  to  a  port,  to  the  port  at  which  the  seaman 
was  originally  shipped. 

Appeal  dumtased. 

Solicitors  for  pUintiff,  Pattineon  Jk  Brewer, 

Solicitors  for  defendants,  Botterell  A  Roche. 


Hvffy  ilCourt  of  9u0tt((. 

Chan.  Div.  1  a    -:i  I'l 

North.  J.   1  AP"^^1- 

The  Dunlop  r>£UMATic  Tyre  Co.  v.  Neal.  (a). 

Patent  —  Infringement  —  Repairs  —  Agent  of  plaintiff 
causing  infringement  by  requesting  article  to  be  made. 

The  sale  of  a  initenied  article  implies  a  license  to  do 
simulc  repairs  during  the  life  of  the  article,  bat  dots  not 
authorize  a  reconstruction  of  the  article,  making  up  pre- 
cisely the  combination  which  is  the  subject  of  the  letters 
patent. 

Position  of  defendant  discussed  when  article  is  made 
at  request  of  plaintiff*s  agent. 

Kelly  V,  Batchelar,  10  Rep.  Pat.  Cos.  289,  distin- 
guished. 

Motion. 

The  fourth  claim  of  the  plaintiff's  patent  was  for 
''  a  rubber  or  elastic  tyre  having  the  form  of  a  saddle 
ox.  arch  in  section  lined  with  canvas  in  combination 
with  two  wires  or  sufficiently  inelastic  cores  for 
secnring  the  same  to  the  rims  of  tyres  substantially 
as  herein  described." 

The  plaintiff  commenced  this  action  to  restrain  the 
defendant  from  infringing  and  claimed  an  inter- 
locutory injunction  until  the  trial  of  the  action  or 
further  order  to  restrain  the  defendant  from  infring- 
ing the  patent  by  manufacturing  or  sellins;  pneu- 
matic tyres  of  Uie  same  constraction  as  those  described 
in  the  spedfioation  or  only  colourably  differing  there- 
from. 

From  the  affidavits  of  J.  T.  Bowland  it  appeared 
that  Bowland  took  the  defendant  a  worn-out  tyre 
originally  made  by  the  plaintiff  under  the  patent. 
The  defendant  took  out  the  wires,  repaired  the  same, 
and  re-covered  them,  so  that  Bowland  received  back  a 
new  cover  constructed  precisely  on  the  same  lines  as 
the  tyres  made  under  the  patent. 

(a.)  Beported  by  B.  Sillem,  Esq.,  Banister-at- 

Law. 


The  defendant  by  his  affidavit  alleged  that  Bov- 
land  was  the  regular  agent  of  the  plaintiff,  sod  had, 
in  effect,  incited  him  to  infringe,  and  moreorer,  tbat 
what  he  (tiie  defendant)  did  was  regulady  and  as  a 
matter  of  course  done  in  the  trade. 

Bowland  in  his  affidavit  in  reply  said,  after  de&y- 
ing  that  he  was  the  plaintiffs  regular  agent:  "Tlie 
plaintiff  company  informed  me  that  the  defendaot 
was  making  infringing  tyres  under  the  gniie  of 
repairing  old  tyres,  and  adked  me  to  see  if  it  was  so. 
Accordingly  I  took  the  old  worn-out  cycle  oorer  to 
him  and  he  pointed  out  how  he  was  going  to  do  what 
he  called  repair  same,  and  brought  me  spedmein  li 
the  indiarubber  strips  he  intended  putting  on  aod 
told  me  what  the  cost  would  be  if  I  obose  tiie  beat  of 
them." 

Moulton,  Q.C,  and  J.  C.  Orahamj  for  plamtiik— 
The  validity  of  the  patent  has  already  been  estahKrfifd 
in  other  proceedings.  What  the  detendant  has  dooe 
is  not  repairing,  it  is  making  a  new  article,  and  then 
is  no  license  to  do  that.  As  to  the  paint  that  Bov- 
land  was  the  agent  of  plaintiff  and  incited  the 
•defendant  to  infringe,  this  case  is  distioguiskBhle 
from  Kelly  v.  Batchdar,  10  Bep.  Fat.  Cas.  289,  idied 
on  by  detendant,  for  there  the  person  who  gave  the 
instructions  had  authority  to  do  so.  BoiHand  w 
not  so  authorized,  and  only  went  to  find  out  vhst 
defendant  was  doing. 

Terrtlly  Q,C,,  ior  defendant,  relied  on  Kdhi  t. 
Batchelar  on  the  point  that  Bowland  was  the  sgat 
of  the  plaintiff,  and  further,  that  what  the  defeodsat 
did  was  bond  fide  repairing  such  as  might  be  done  bj 
anyone. 

North,  J. — First,  as  regards  Kelly  v.  Bakhdar, 
That  case  is  distingiushable.    There  the  person  vho 
directed  the  article  to  be  made  had  authority  to  do  n. 
In  the  present  case  there  was  no  such  authonty. 
[The  learned  judge  read  the  passage  from  Bowlsnd'i.l 
affidavit  above  set  out.]    What  it  comes  to  is  thst'l 
this  was  an  employment  of  an  agent  to  see  whstj 
really  the  defendant  would  do.    The  defendant  dU 
not  know  that  Bowland  was  the  plaintiff's  agent  atlj 
all,  nor  did  he  deal  with  him  on  that  footing.    For  tiui, 
reason  it  seems  to  me  that  this  case  is  not  witihia' 
Kelly    V.    Batchelar.      Then  as  reeards   what  wi 
actually  done  I  am  in  a  litUe  diffionlty,  because  thos 
is  no  suggestion  that  the  defendant  has  done  thessait 
kind  of  thing  before  or  intends  to  do  it  again.    Then 
is  no  threat  on  his  part  to  oontLnue  to  infringe  in  tin 
way,  and  no  injunction  that  I  can  grant  can  preveat  ha  | 
finishing  and  delivering  and  receiving  payment  for  the] 
article  dealt  with  in  this  case.  When  yon  look  at  the  fiaflt' 
that  the  defendant  was  employed  in  the  way  of  his  trade ; 
to  do  this  thing,  and  asks  no  questions,  bat  scoefls| 
the  order  and  points  out  the  way  in  which  he  is  goi^ 
to  do  it,  it  may  be  taken  for  granted  that  what  hs  dtd; 
he  did  in  the  course  of  trade,  and  that  he  will  doit,' 
again  if  he  gets  a  similar  order.    I  must  add  that  I^ 
do  not  think  that  the  defendant  is  justified  in  sajnf ; 
that  the  mere  fact  that  these  wires  had  been  used] 
before  in  an  article  made  by  the  plaiutifib  ia  a  hoeBi 
to  use  them  again  for  any  article  of  a  similar  bnij 
In  my  opinion  the  authority  or  license  given  by  the 
fact  of  sa'e  is  to  use  them  till  worn  out.    Stxii|ils, 
repairs  may  be  done  by  a  person  without  a  lieeai 
from  the  manufacturer ;  but  when  the  whole  thiagii 
taken  and  practically  a  new  tyre  »old  with  only  the  <^ , 
wires  in  it,  I  think  there  is  no  license  to  um  tbeie 
old  wires  for  the  purpose  of  putting  them  intoiad 
making  up  precisely  the  combination  claimed  by  the 
patent. 

Solicitois,  J,  B.  dk  F.  Purchase;  L,  W.  TayUtr. 
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^;^l }  March  29 ;  AprU  12. 

Ghabnook  v.  Goxtbt.  (a.) 

Trade  union — Watching  or  besetting — **  Place  ^^ — Con- 
spiracy  and  Protection  of  Property  Act,  1876  (38  <fc 
39  Vict.  c.  86),  s.  7. 

Two  members  of  a  workmen^ »  union  met  mien  who  had 
been  brought  over  from  Ireland  to  replace  workmen  on 
strike  at  the  landing-stage  of  the  steamer,  informed  them 
of  the  strike,  and  paid  their  railway  fares  to  places 
unaffected  by  the  strike. 

Held,  thai  this  was  a  toatching  or  besetting  of  a  place 
where  v?orkmefi  happened  to  be,  within  sub-section  4  of 
section  7  of  the  Conspirucy  and  Protection  of  Property 
Ad,  1875,  as  there  was  nothing  in  the  statute  which 
necessarily  implied  any  prolonged  watching,  nor  was  its 
operation  limited  to  a  place  habitually  frequented  by  the 
workmen ;  nor  was  this  attending  at  a  place  merely  to 
communicate  information  within  the  proviso  at  the  end  of 
section  7,  inasmuch  as  the  two  members  of  the  workmen*s 
union  attended  to  hold  out  inducements  to  the  men  to  go 
elsewhere. 

This  was  a  motion  by  the  plaintiffii  in  an  action 
brought  by  three  members  of  the  Union  of  Master 
Joiners  at  Halifax,  suing  on  behalf  of  themselves  and 
all  other  members  of  the  union,  against  the 
president,  the  secretary,  and  one  of  the  members  of 
the  exeoutave  committee  of  the  Amalgamated  Society 
of  Garpenters  and  Joiners,  a  trade  union  re^tistered 
under  the  Trade  Union  Act,  1871,  for  an  injunction  to 
restrain  the  defendants  until  the  trial  of  the  action 
from  {inter  alia)  watching  or  besetting  the  landing- 
stage  at  Fleetwood  or  the  railway  station  at  Halifax* 
or  the  works  of  the  plaintifPd  or  any  of  them,  or  of 
any  other  member  of  the  masters*  union  or  the 
approaches  thereto,  or  the  place  of  residence  of  auy 
workman  employed  by  or  proposing  to  work  for  the 
plainti£Es  or  any  of  them,  or  any  other  member  of  the 
said  union,  for  the  purpose  of  persuading  or  otherwise 
preventing  persons  from  working  for  the  said  union  or 
any  member  thereof,  or  for  any  purpose  except  merely 
to  obtain  or  communicate  information.  Axi  objection 
having  been  taken  that  the  plaintiffs  could  not  sue  on 
behalf  of  themselves  and  all  other  members  of  the 
masters*  union,  the  action  being  one  of  tort,  the  writ 
was  amended  by  making  all  members  of  the  masters* 
union  plaintiffs. 

It  appeared  that  on  the  2nd  of  January,  1899,  a 
strike  commenced,  and  was  still  continuing,  of  Uie 
journeymen  carpenters  and  joiners  at  Hal^ax.  To 
replace  the  men  on  strike  the  masters  brought  men 
from  other  places,  particularly  Belfast.  The  Belfast 
men  were  procured  through  a  Mr.  Forster,  who,  on 
the  20th  of  February,  sent  nine  men  by  steamer  to 
Fleetwood  and  thence  by  rail  to  Halifax,  and  on  the 
next  day  sent  thirteen  other  men  by  the  same  route. 
Before  starting  each  man  signed  a  document  whereby 
he  agreed  to  work  at  Halifax  as  a  non-union  man  for 
twelve  months,  and  by  the  same  document  the  master 
joiners  of  BEalifax  l)ound  themselves  to  find  work 
for  the  holder  for  the  same  period.  The  nine  men 
arrived  at  Halifax  railway  station  on  the  21st  of 
February,  and  were  there  met  by  three  master  joiners, 
of  whom  one  of  the  plaintifls  was  one.  The  defendant 
Court  was  also  there.  He  informed  the  men  of  the 
strike,  with  the  result  that  only  ,two  of  them  went  to 
work  at  Halifax.  The  thirteen  men  were  met  at 
Fleetwood  by  two.  men  named  Walker  and  Wads- 
worth,  who  acted  under  the  instructions  of  the  men's 
union.    Walker  and  Wadsworth  informed  the  Belfast 


men  of  the  strike  and  that  if  they  would  go  else- 
where to  work  their  expenses  would  be  paid  and  work 
would  be  found  for  them,  and  they  provided  several 
of  the  men  with  tickets  for  Morecambe  and  Glasgow, 
and  also  with  money  for  one  night's  lodging.  These 
expenses  were  paid  out  of  a  sum  provided  for  tbat 
purpose  by  the  secretary  of  the  men's  union.  The 
result  was  that  only  four  out  of  the  thirteen  men 
went  to  work  at  Halifax. 

Upjohn  Q,C,,  and  E,  J,  Parker,  for  the  plaintiffs. — 
There  has  been  a  watching  or  besetting  within  the 
Gonspiracy  and  Protection  of  Property  Act,  1875,  s.  7, 
sub-section  4.  The  decision  in  J.  Lyons  tic  Sons  v. 
Wilkins,  45  W.  R.  19,  [1896]  1  Ch.  811 ;  ante,  p.  291, 
[1899]  1  Gh.  255,  showd  that  to  bring  the  case  within 
the  proviso  at  tJie  end  of  section  7  the  defendants 
must  prove  that  what  was  done  was  merelv  for  the 
purpose  of  communicating  information.  The  landing- 
stage  at  Fleetwood  and  the  railway  station  at  Halifax 
are  places  where  the  workmen  '*  happened  to  be " 
within  sub-section  4. 

Jenkins,  Q.C.,  Godefroi,  and  W.  L*  BicJuirds,  for 
the  defendants. — The  words  *'  other  place  where  he 
happens  to  be  "  must  be  construed  with  reference  to 
the  words  immediately  preceding  and  do  not  include 
a  place  to  which  the  general  pulmc  have  access. 


Upjohn,  Q,C,,  replied. 


Cur.  adv.  vult. 


(a.)  Beported  by  J.  L  Stibling,  Esq.,  Banister- 

at-Law. 


April  12. — Stiblino,  J.,  stated  the  facts  and  con- 
tinue^} :  The  construction  of  the  Gonspiracy  and 
Protection  of  Property  Act,  1875,  has  been  considered 
by  the  Gourt  of  Appeal  in  the  recent  case  of  Lyons  <& 
Sons  V.  Wilkins,  Two  points  decided  in  that  case  are 
material  for  the  present  purpose.  First  of  all  it  is 
decided  that  watching  or  besetting  is  unlawful  within 
the  meaning  of  section  7,  sub-section  4,  unless  it  is 
in  order  merely  to  obtain  or  communicate  informa- 
tion; and  secondly,  that  w.atching  or  besetting  a 
house  or  other  place  where  the  workmen  are  is  un- 
lawful if  done  in  order  to  compel  a  master  to  do  or 
abstain  from  doing  what  he  has  a  legal  right  to  abstain 
from  doing  or  to  do.  Applying  the  law  thus  laid  down 
to  what  took  place  on  the  arrival  of  the  steamer  at 
Fleetwood  I  think  in  the  first  place  that  the  attend- 
ance of  Walker  and  Wadsworth  there  was  with  a  view 
to  deprive  the  masters  of  the  assistance  of  workmen 
brought  over  from  Ireland,  and  so  compel  them  to 
conduct  their  business  in  accordance  with  the  require- 
ments of  the  men ;  secondly,  I  think  that  their 
attendance  was  not  in  ord^r  merely  to  obtain  or 
communicate  information.  Walker  and  Wadsworth 
went  there  provided  with  money  which  was  used  to 
send  the  Irish  workmen  to  other  places — namely, 
Morecambe  and  Glasgow.  It  seems  to  me  that  they 
went  there  in  order  to  hold  out  inducements,  and 
attending  at  a  place  to  hold  out  such  inducements  is, 
in  my  opinion,  not  within  the  proviso  at  the  end  of 
section  7. 

The  next  question  is  whether  the  case  is  within 
sub- section  4,  which  prohibits  watching  or  besetting 
the  house,  or  the  place  where  a  person  resides  or 
where  he  happens  to  be.  It  was  known  or  suspected 
that  workmen  would  arrive  at  Fleetwood  by  steamer 
upon  the  22nd  of  February.  Walker  and  Wads- 
wortii  go  there,  await  the  arrival  of  the  steamer, 
and  then  enter  into  communication  with  the  men 
who  land.  It  seems  to  me  that  that  is  watch- 
ing a  place  where  the  workmen  happen  to  be. 
There  is  nothing  in  the  statute  which  defines  the 
duration  of  the  watching.  It  may  be,  it  seems  to  me, 
for  a  short  time,  and  as  to  that  I  refer  to  the  words  of 
the  proviso  itself  which  speaks  of  attending  at  or 
near  a  house  or  place  where  the  person  resides  or 
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works  or  happens  to  be.  The  word  ''attending" 
does  not  necessarily  imply  any  lengthened  attendance 
upon  the  spot,  nor  is  there  anything  in  the  statute  to 
limit  its  operation  to  a  place  habitually  frequented 
by  the  workmen,  such  as  a  house  where  he  resides  or 
the  place  where  he  works.  On  the  contrary  the 
words  "place  where  he  happens  to  be"  seem  to  me 
to  embrace  any  place  where  the  workman  is  found 
however  casually. 

[His  lordship  then  considered  the  question  whether 
the  defendants  were  liable  for  the  acts  of  Walker  and 
Wadsworth,  and  came  to  tiie  conclusion  that  they 
were  so  liable.  He  then  dealt  with  the  case  so  far  as 
it  related  to  the  proceedings  at  the  Halifax  railway 
station,  and  as  to  that  he  came  to  the  conclusion 
that  the  evidence  was  too  conflicting  to  enable  the 
court  to  grant  an  interlocutory  injunction. 

With  regard  to  the  proceedings  at  Fleetwood  he 
granted  an   injunction  in  the  following  terms  ''to 
restrain  the  defendants  or  their  agents  or  person 
authorized  by  them  from  watching  or  besetting  the 
landing-stage  at  Fleetwood  or  any  other  place  to 
which  any  person  or  persons  employed  or  about  to  be 
employed  by  the  plfdntifTH  or  any  of  them  may  be 
brought."] 

Solicitors,  Hdliivdl,  Harby,  &  Evershedf  for  Juhbt 
Booth,  &  HeUiwdl,  Halifax;  Fielder  di  Fielder,  for  B, 
Wilkineon,  Halifax. 


Ohan.  Biv.   ] 
Kekewich,  J.  j 


June  24. 


In  re  Blaibbbg  and  Abbahaks*  Contbaot.  (a.) 

Vendor  and  purchtuer — Disdoaure  of  trust — Mortgageet 
— Trueteee — Devolution  of  trustees'  title. 

On  a  acUe  of  freehclde  a  mortgage  debt  thereon  was  to 
he  paid  off.  It  was  inadvertently  diacloaed  that  the 
mortgage  money  belonged  to  the  mortgagees  aa  trustees  of 
a  settlement,  and  that  they  were  not  the  original  trustees 
thereof.     On  a  vendor  and  purchaser  summons, 

Edd,  that  the  vendor  must  trace  the  devolution  of  the 
title  of  the  trustees  from  the  date  of  the  settlement,  in 
order  to  enable  the  purchasers  to  get  a  good  discharge  for 
tJie  payment  of  the  mortgage  money. 

On  the  12th  of  October,  1880,  the  owners  in  fee  of 
certain  freehold  property  in  Stoke  Newington 
mortgaged  them  to  secure  £6,000  and  interest. 

On  the  12th  of  May,  1882,  the  mortgage  debt  and 
security  were  transferred  to  Sir  J.  Commerell  and  Mr. 
Pierse  £elly  in  consideration  of  £6,000  redted  by  the 
deed  of  transfer  to  be  paid  by  them  out  of  moneys 
belonging  to  them  on  a  joint  account. 

On  the  14th  of  Febnuoy,  1899,  Benjamin  Blaiberg, 
who  had  become  the  owner  in  fee  simple  of  the 
property  subject  to  the  mortgage  of  ^e  12th  of  May, 
1882,  entered  into  an  agreement  with  Louis  and 
Alfred  Abrahams  to  sell  the  property  to  them  in  fee 
simple  in  possession  free  from  incumbrances,  it  being 
arranged  to  pay  off  the  mortgage  debt  of  £6,000  out 
of  the  pnrcbaae-money. 

Pierse  Kelly,  it  appeared,  had  died,  and  by  a  mistake 
the  purchasers  acquired  theknowledge  that  B.  H.  Kdly 
had  been  appointed  as  a  trustee  in  ms  place,  that  the 
moneys  advanced  by  Commerell  ana  fierse  Kelly 
belonged  to  them  as  trustees  of  a  marriage  settlement 
of  1848,  that  they  were  not  the  original  trustees  of  the 
settlement,  and  that  the  appointment  of  the  new  trustee 
was  invalid.  No  transfer  of  the  mortgage  had,  however, 

(a.}  Beported  by  C.  C.  Hbnslsy,  Esq.,  Baxrister- 

at-Law. 


been  made  to  him.  The  purchasers  by  their  reqds- 
tions  thereupon  required  to  know  how  the  oiuiBii 
trustees  had  been  got  zid  of,  and  how  Oommerdf  nd 
Pierse  Kelly  had  been  appointed  tnutees.  Ihe 
vendor  replied  that  as  there  had  been  no  transfer  to 
B.  H.  Kelly,  and  he  had  not  been  duly  appointod 
trustee,  in  effect  all  that  had  happened  was  thst  one 
of  the  trustees  had  died,  that  the  trust  bad  not  bees 
brought  on  the  title,  and  altliough  by  mistake  the  feet 
of  its  existence  had  been  revealed  the  porohssn 
were  not  affected  by  it,  and  that  Sir  J.  GGmmenfl 
as  surviving  trustee  would  give  a  good  disdiaige  fir 
the  mortgage  money.  The  puichaeera  insisted  on 
their  requisition.  The  vendor  took  out  this  saminonB 
asking  that  it  might  be  declared  that  the  nqaam&m 
had  been  sufficiently  answered,  and  that  Sr  J, 
Conmierell,  as  sole  surviving  trustee  of  the  settlemad, 
could  give  a  good  disohsrge  for  the  mortgage  money. 


B,  F.  Norton,  for  the  vendor, — Sir  J.  GommenQ 
admits  he  is  trustee.  If  he  is  not  a  de  jure  he  is  s^ 
facto  trustee  for  the  properly  appointed  traateei,  end 
as  such  can  give  a  proper  discharge  for  the  moi^pge 
money.  It  would  be  contrary  to  the  praotioe  of  tbe 
court  to  require  us  to  answer  such  a  requisitian  m 
this :  In  re  Barman  and  Uxbridge  and  Biaemamwertk 
Bailway  Oo„  31  W.  B.  857,  24  Oh.  D.  720. 

Warrington,  Q.C,  and  J,  M,  Solomon,  lor  flis 
purchasers. — ^The  trusts  have  been  disdoswl,  snd 
therefore  we  must  see  that  the  money  is  paid  to  ^ 
person  capable  of  giving  a  good  discharge. 

They  distinguished  In  re  Harmon  and  Uxbridge  mi 
Bichnansworth  Bailway  Co, 

Kekewich,  J. — ^The  mortgage  in  question  w 
made  to  Sir  John  Edward  Commerell  and  Mr.  Fiene 
Kelly,  and  contained  tlie  usual  recital  that  the  nonej 
advanced  belonged  to  them  upon  a  joint  aooonniU 
That,  of  course,  would  have  enaMed  Sir  J.  OonuMid 
now  to  give  a  recemt  for  the  mortgage  moo^  on 
the  death  of  Mr.  Pierse  Kelly  being  ncored.  B 
may  be  that  if,  contrary  to  the  usual  and  mon 
cautious  form,  the  mortgage  deed  had  oontsined 
a  recital  eihowing  that  the  mortgagees  held  At 
money  as  trustees  on  the  joint  account,  there  woild 
nevertheless  have  been  no  difficulty  on  the  payment 
now  being  required  to  be  made  to  the  sarvivor 
of  the  original  trostees.  But  unf ortanately  a  sli^  kii 
beeoi  made  here,  and  the  trusts  of  the  settlenieat  npot 
which  the  mortgagees  held  tiiis  money  haTe  been 
disclosed.  That  shows  not  only  who  are  benefinisJIy 
entitled  under  the  settlement,  but  alao  that  8a  /• 
Commerell  and  Mr.  Pierse  Kelly  were  not  the  o  _ 
trustees  of  the  settlement.  It  may  be  thsft  thif 
never  were  trustees  at  all  or  that  they  hM  themon^ 
as  trustees  for  the  dtdy  appointed  trustees,  hot  it  li 
not  flihown  that  they  were  at  the  date  of  the  mortgip 
the  properly  appointed  trustees  of  the  BMemtaL 
It  follows  that  there  is  nothing  to  satisfy^  ^ 
purchasers  that  Sir  J.  Commerell  is  the  suififivg 
trustee  of  the  settlement.  Are  they,  therrfos^ 
entitled  to  ask  that  ?  It  is  better  perhaps  to  pot  ft  • 
little  stronger  and  to  inquire  whether  tnqr  an  honi 
to  ask  it,  that  is,  for  their  reasonable  jpMdtkm.^ 
They  are  not,  if  they  can  get  a  proper  dinobaigf  fxtm 
Sir  J.  Commerell,  if  as  a  matter  A  Inot  nnd  in  hm 
Sir  J.  Commerell  is  the  surviving  trustee  of  tel 
settlement.  Counsel  for  the  vendor  ukms*  *Bd  ^ 
perfect  soundness,  that  Sir  J.  Commeral  has 
lodged  himself  to  be  the  trustee,  and  that  he 
is  a  trustee  for  eJlthe  persons  entitled  under  tfaei 
ment.  But  that  does  not  show  that  he  is  the 
capable  of  giving  a  good  discharge  for  the  mortgs^ 
money.  Then,  the  trusts  of  the  settlement  I 
been  disclosed,  and  not  merely  the  bepeflowl 
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of  the  estate  but  the  title  of  the  tnistees,  it  seems  to 
me  that,  although  the  risk  in  tlds  oase  is  perfectly 
trifling  and  inappreciable,  still  a  purchaser  cannot  be 
too  careful,  ana  if  it  should  in  fact  turn  out  that 
there  was  some  flaw  in  the  appointment  of  Sir  J. 
Comicerell,  then  the  purchasers  would  not  have  paid 
the  money  to  the  de  facto  or  the  de  jure  trustee  of  the 
settlement  and  the  result  would  be  that  if  the  diffi- 
culty hereafter  arose,  they  would  have  to  proTC  that 
Sir  J.  Commerell  had  accounted  to  the  persons  who 
could  give  a  complete  discharge.  The  objection  taken 
is  extremely  technical,  but  I  cannot  hold  that  the 
purchasers  are  wrong  in  saying  that  they  must  have 
a  complete  discharge,  which  I  Uiink  the  vendor  must 
give  them.  With  regard  to  the  case  before  Pearson,  J., 
of  In  re  Harman  and  Uxhridge  and  Bickmansworth  Bail- 
vfay  Co,y  I  think  it  does  not  govern  this  case,  because 
there  the  trust  deed  was  not  disclosed.  All  that  was 
diadosed  there  was  that  the  testator  was  a  trustee. 
But  there  was  nothing  to  show  that  originally  any 
person  other  than  the  testator  ever  had  anything  to 
do  with  the  trust.  If  there  as  here  the  trusts  had 
been  disclosed  it  might  have  been  necessary  to  go 
into  the  title  of  the  trustees,  notwithstandling  £e 
relnctauce  with  which  Pearson,  J.,  would  have  done 
so;  a  reluctance  which  I  share.  I  must  therefore 
make  a  declaration  that  the  requisition  has  not  been 
srriBniflntly  answered. 

Soliciton,  Gordon,  Dalbiac,  &  Pugh;  Edward  Le  Voi, 
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In  re  MABYoir-WiLSoir. 
WiLSOK  v.  Mabygit-Wilsok.  (a.) 

Inland  revenue — SMement  estate  duty — Incidence — 
Property  eettUd  hy  inetrument  ouUide  will— Finance 
Ad,  1894  (67  A  68  Vict.  c.  30),  m.  2,  4,  6,  6,  8— 
Finance  Act,  1896  (69  d:  60  Vict.  c.  28),  s.  19. 

Where  property  given  by  the  will  of  a  testator  is  settled, 
not  by  the  will  itself,  hut  by  an  instrument  outside  the 
wiU,  settlement  estate  duty  must  be  home,  not  by  the 
testator's  general  residue,  but  by  the  settled  property. 

By  a  settlement  dated  the  23rd  of  July,  1896,  made 
on  the  marriage  of  Eva  K.  Maryon-Wilson  with  G.  G. 
"Haxdy,  Sir  Spencer  Maryon-Wuson,  the  father  of  the 
wife,  covenanted,  in  consideration  of  the  marriage, 
with  the  trustees  of  the  settlement,  and  idso  separately 
with  the  husband  and  wife,  that  his  executors  or  ad- 
ministrators  should,  within   six   months    after  his 
deKth,  pay  to  the  trustees  of  the  setUement  £26,000 
with  interest  at  3^  per  cent,  from  the  date  of  his  death 
'*  without   any   deduction."      And   it   was  further 
declared  that  the  trustees  should  hold  the  £26,000 
upon  the  trusts  thereinafter  declared  in  favour  of  the 
mfe,  the  husband,  and  the  issue  of  the  marriage,  with 
an  ultimate  trust  in  favour  of  Sir  Spencer  Maryon- 
Wilaon,  his  executors,  administrators,  and  assigns. 

Sir  Spencer  Maryon- Wilson  died  on  the  31st  of 
December,  1897,  having  by  his  will  dated  the  1st 
of  August,  1896,  devised  certain  freehold  estates 
to  the^tmstees  of  his  vrill  for  a  term  of  2,000  years 
ULpon  trusts  to  raise  thereout  and  pay,  inter  alia, 
£25,WH>  to  the  trustees  of  the  marriage  settlement  in 
performance  of  his  covenant  to  that  effect  in  the 
settlement.  The  testator  also  declared  that  estate 
duty  and  further  estate  duty  in  respect  of  any  devises, 
legacies,  or  bequests  made  l^  him,  shotdd  be  borne  by 
the  re«EMctive  devisees  and  legatees. 


(«*)  Reported  by  €.  0.  HsirsLKT,  Esq.,  Barrister- 

at-Law» 


Tins  was  a  summons  by  the  trustees  of  the  will  to 
determine  how  as  between  themselves  and  the  trustees 
of  the  marriage  settlement  (1)  the  rateable  part  of  the 
estate  duty,  and  (2)  the  settlement  estate  duty  in 
respect  of  the  sum  of  £26,000  ought  to  be  borne.  It 
was  admitted  that  the  estate  duty  must  be  borne  by 
the  testator's  general  residue. 

0.  L,  Clare,  for  the  executors  and  trustees  of  the 
wiU.->If  the  £26,000  had  been  settled  by  the  wiU 
itself,  settlement  estate  duty,  which  is  a  different  duty 
from  estate  duty,  would  be  payable  by  the  trustees  of 
the  settlement  out  of  the  settled  property  under 
section  19  of  the  Finance  Act,  1896  (69  &  60  Vict.  c. 
28).  It  has,  however,  been  settled  by  an  instrument 
outside  the  will — namely,  the  marriage  settlement, 
the  trustees  of  which  ought  to  pay  it.  Moreover 
the  £26,000  was  not  property  of  which  the  testator 
was  at  Ihe  time  of  his  death  *'  competent  to  diipose  " 
under  section  2  (1)  of  the  Finance  Act,  1894  (67  &  68 
Vict.  c.  30),  for  it  was  a  debt  due  from  his  estate. 
He  also  referred  to  sections  6  (1)  (2)  and  8  (3)  of  the 
Finance  Act,  1894. 

Crawley,  for  the  trustees  of  the  marriage  settle- 
ment.— Settlement  estate  duty  is  part  of  estate  duty 
and  ought,  therefore,  to  be  borne  by  the  general 
residue :  In  re  Webber,  Qribble  v.  Webber,  44  W.  B. 
489,  [1896]  1  Ch.  914 ;  Finance  Act,  1894,  s.  6  (1)  (a). 
The  Finance  Act,  1896,  s.  19,  does  not  a^y  to  this 
case :  In  re  Oibbs,  Thome  v.  Otbbs,  46  W.  B.  477, 
[1898]  1  Gh.  626.  All  the  duties  are  payable  out  of 
the  testator's  general  residue,  for  he  covenanted  to  pav 
"  without  any  deduction"  :  In  re  Parker-Jervis,  8aU 
V.  Locker,  ante,  p.  147,  [1898]  2  Gh.  643. 

He  alsorefezred  to  section  8  (3)  of  the  Finance  Act, 
1894. 

Austen  Cartmdl,  for  another  party  interested. 

Kbkbwich,  J« — ^The  distinction  to  be  borne  in  mind 
is  that  between  a  legacy  including  a  share  of  residue 
settled  by  a  will  and  a  le^^aoy  or  share  of  residue 
given  whether  in  satisfaction  of   an  obligation  or 
merely  as  an  act  of  bounty  to  persons  who  either 
themselves  have  agreed  to  make  a  settlement  or  to 
persons  who  as  trustees  are  recipients  under  an  out- 
side   settlement  creating   limitations   in   succession 
which  render  it  liable  to  settlement  estate  duty  under 
the  Finance  Act.    That  is  the  distinction,  and  it  is  a 
distinction  which  has  been  approved  both  by  judicial 
decision  and  by  lesislative  enactment  in  the  Finance 
Act,  1896,  which  has  overruled,  and  by  overruling 
has  recognized  as  risht  under  the  Act  of  1894  the 
decision  of  North,  J.,  in  In  re    Webber,  GHbble  v. 
Webber.    There  the  testator  had  made  a  bequest,  in 
a  form  with  which  conveyancers  are  very  familiar,  on 
certain  trusts  for  the  daughter-in-law  for  her  life 
with  remainders  over  according  to  the  usual  trusts  of 
a  maniage  settlement,  and  North,  J.,  held  that  in  a 
case  of  &at  kind  the  legacy  must  be  paid  free  of  all 
estate  duty,  and  the  mere  fact  that  tke  bequest  was 
itself  settled  made  no  difference.       The  result  was 
that     not   only    was  the     OTdinary    estate    duty 
ordered  to  be  paid  out  of  the  testator's  ^;eneral  estate 
on  the  whole  of  the  testator's  estate,  including  the 
bequest,  but  also  the  additional  settlement  estate 
duty  which  attached  to  the  settled  legacy.    North, 
J.,  considered  that  if  that  was  not  done  the  testator's 
intention  to  give  the  legacy  would  not  be  carried  out, 
for  if  settlement  estate  duty  were  deducted  from 
the  legacy  the  beneficiaries  under  the  will  would  not 
receive   what  the  testator  intended  to  ^ve  them. 
That  is  the  substance  of  North,  J.'s,  decision.    Then 
the  Legislature  interposed,  and  by  the  Finance  Act  of 
1896,  s.   19,  provided  that  "  the  settlement  estate 
duty  leviable  in  respect  of  a  legacy  or  other  personal 


636 


THE  WfifiKLY  RfiI>ORTER.       [A»g.8.w..)    Vol.  XLViL 


HlOH  COUBT. 


In  be  MABYOK-WiLSOir. — Bbltov  v.  Busby  and  Anotheb. 


High  Covir. 


property,"  that  inolndes,  of  oourse,  a  shore  of 
residue,  "settled  by  the  will  of  the  deceased  shall, 
unless  the  will  contams  an  express  provision  to  the 
contrary,  be  payable  out  of  the  settled  legacy  or 
property  in  exoneration  of  the  rest  of  deoea]Bed'8 
estate."  That  section  overrules  North,  J.'s,  decision, 
thereby,  however,  recognizing  that  that  decision  was 
a  right  one  on  the  Act  of  1894,  because  an  Act  of 
Parliament  would  not  have  been  required  unless  the 
decision  had  been  right.  That  section,  however, 
leaves  at  large  the  question  how  settlemeut  estate 
duty  is  to  be  borne  when  the  settlement  is  made 
outside  the  will.  In  this  case  the  settlement  was  not 
only  within  the  testator's  knowledge,  but  he 
was  a  party  to  it  himself,  and  he  had  coven- 
anted that  his  executors  would  pay  the  £26,000  after 
his  death.  What  he  did  by  his  will  was  merely 
to  perform  the  obligation,  not  to  glvQ  the  legacy. 
But  what  difference  does  that  make  ?  Suppose  he 
had  covenanted  to  pay  to  his  daughter  this  £25,000, 
and  she  had  then  settled  it  by  an  independent  instru- 
ment ;  or  suppose  he  had  merely  bound  himself  by  a 
voluntary  bond  to  pay  £25,000  to  a  person  who, 
without  the  testator  being  a  party  to  the  transaction, 
had  then  settled  it ;  or  suppose  a  case  where  the 
settlement  follows  a  long  time  after  the  covenant, 
how  could  it  be  said  that  the  testator  had  put  himself 
under  an  obligation  to  pay  the  settlement  estate  duty 
which  attached  by  virtue  of  the  settlement  made,  not 
by  the  testator,  but  by  the  person  to  whom  the 
testator  was  boimd  to  pay  the  £25,000.  I  see  no 
reason  for  it  in  the  Finance  Acts,  and  see  no  reason 
for  it  on  principle.  I  agree  with  the  argument  of 
counsel  for  the  executors  when  he  says  that  section  8 
(3)  and  (4)  of  the  Finance  Act,  1894,  rather  assists 
him  than  his  opponents.  I  think  that  the  testator's 
estate  has  performed  its  duty  when  the  £25,000  has 
been  banded  over  intact  and  free  of  the  ordinary 
estate  duty  to  the  trustees  of  the  marriage  settlement. 
Either  because  the  testator  covenanted  to  pay  it  to 
the  trustees,  or  because  he  covenanted  to  pay  it  to  his 
daughter,  who  has  to  give  it  to  the  trustees  (that,  to 
my  mind,  being  quite  immaterial),  the  trustees  must 
bear  the  burden  of  the  settlement  estate  duty.  Tbey 
are  accountable  for  that  additional  duty  in  respect  of 
what  comes  to  them  as  settled  property. 

Then  it  is  argued  that  the  testator  covenanted  to 
pay  this  £25,000  ''  without  any  deduction,"  and  that 
<<  deduction"  ought  to  cover  estate  duty.  Be  it  so. 
The  result  is,  the  executors  must  pay  £25,000  iree  of 
estate  duty,  but  not  free  of  the  duty  which  attaches 
to  the  settlement  which  is  made  of  that  £25,000. 
In  other  words  they  are  bound  to  pay  the  duty  which 
intervenes  between  the  estate  which  pays  and  the 
estate  which  receives — that  is,  the  ordinary  estate  duty. 
The  trustees  are  to  receive  £25,000  without  any 
deduction  on  account  of  the  ordinary  estate  duty, 
but  having  so  received  it  they  hold  it  as  a  settled 
fund,  and  they  are  liable  to  pay  the  additional  settle- 
ment estate  duty.  I  think,  therefore,  that  the  dis- 
tinction which  is  contended  for  exists,  and  that  when 
property  is  settled,  not  by  the  will  itself,  but  by  an 
instrument  outside  the  will,  settlement  estate  duty 
must  be  borne  by  the  settled  property.  I  hold, 
therefore,  that  the  executors  must  pay  the  ordinary 
estate  duty  out  of  the  testator's  general  residue,  and 
that  the  additional  settlement  estate  duty  must  be 
paid  out  of  the  £25,000  by  the  trustees  of  the  marriage 
settlement. 

Solicitors,    Bell,   Steward,    May,    &  How;    Evans, 
Foster,  db  Wadham. 


Q.  B.  Div.  I  J  ,   . 

(Grantham  and  Bruce,  JJ.)  ]  '        | 

Belton  v.  Busby  and  Another,  (o.)        \ 

Oaming — Betting'house  or  room — User — PMic-hrma—  \ 
BeUing  Houses  Act.  1853  (16  tfc  17  VkL  e,  119)-  ! 
Licensing  Act,  1872  (35  cfe  36  Firf.  c.  94).  ».  17  (2).      | 

A  professional  betting  Tnan  went  day  hj  da^,  bdaen  \ 
the  hours  of  12  noon  and  3  p.in.,  to  a  pubiic-htjufe,  R" 
generally  sat  in  the  part  of  the  house  known  as  tfte  inlo», 
and  there  conducted  the  business  of  ready-money  bettia§, 
receiving  bets  and  stakes  and  paying  tfie  bets  wke*  tGO*. 
The  proprietor  and  licensee  of  the  public-hoitst  m» 
aware  of  and  consented  to  what  the  betting  man  did,  hd 
the  latter  paid  no  rent.  Besides  the  betting  busimm  Ik 
ordinary  business  of  a  public-house  was  carried  on  it 
the  saloon.  The  betting  man  had  no  interest  in  the  Isfiv 
business,  neither  had  the  licensee  of  the  public^hMm  Of 
interest  in  the  betting  business. 

Held,  that  the  betting  man  used  the  pubtic-boatc  /w 
the  purpose  of  betting  with  persons  resorting  thereto,  n4 
was  therefore  guilty  of  an  offence  against  section  3  of  tk' 
Betting  Houses  Act,  1853,  and  that  the  luxntte  ent 
guilty  of  an  offence  against  section  17  (2)  of  the  Lieea$iiij 
Act,  1872. 

Case  stated  by  a  Metropolitan  police  magisfcfsti 
under  20  &  21  Yict.  c.  43  and  42  &  43  Vict,  c  49. 

The  respondent  Alfred  Woods  was  charged  before 
the  magistrate  upon  five  summonses  issued  at  tip , 
instance  of  the  appellant,  for  that  he,  on  the  2^b  of 
February,  the  1st,  2nd,  3rd,  and  4th  of  March,  1899, 
being  a  person  using  the  Boyal  Pair  beeriMOMh 
Gloster-grove,  Kensington,  did  use  the  same  for  Ai 
purpose  of  betting  with  persons  resorting  tbenhb 
contrary  to  section  3  of  the  Betting  Houses  Act,  I8a& 

The  respondent  Samuel  Busby  was  charged  for  tkl 
he,  on  the  same  dates,  being  the  licensee  of  the  BqpE 
Pair  beerhouse,  did  suffer  it  to  be  used  by  Altel 
Woods  in  contravention  of  section  3  of  tine 
Houses  Act,  1853,  contrary  to  section  17,  sub  latin, 
2,  of  the  Licensing  Act,  1872. 

The  following  facts  were  proved  : 

The  respondent  Woods  wss  a  professional 
man    or  bookmaker.      The  respondent  Busby 
during  all  material  times  the  keeper  and  prupMlsi 
and  licensee  of  the  Boyal  Pair  beerhouse. 

On  each  of    the  days  to  which  the  snmni 
referred  Woods  came  to  the  Boyal  Pair  beei^oiiii 
shortly    after    12  noon,    and    remained   there  '^ 
shortly  before  3  p.m.     Busby  was  always  presnt 
the  beerhouse  when  Woods  was  there,  and  it 
found  by  the  magistrate  as  a  fact  that  what  W< 
did  in  the  beerhouse  was  done  with  the  kno 
and  permission  of  Busby.     Woods  only  bongiit 
at  the    beerhouse    on    one    occasion,    and  on 
occasions  he  sent  out  for,  and  bought  ebevfam 
bottle  of  whiskey,  which  was  drunk  by  both  W< 
and  Busby.    Except  for  some  cigars  and  for  the 
bought  on  the  occasion  above  referred  to  Woods 
not  a  customer  of  the  beerhouse. 

The  business  of  the  beerhouse  was  carried  on  on 
sround  floor.     The  business  premises  oansifiBd  dt 
bar,  a  saloon,  a  public  bar,  and  a  tap-roon. 

In  the  saloon  there  was  a  screen  or  parfettioo 
partially  divided  one  part  of  it  from    the 
Woods  always  came   to  the  saloon  and 
remained  near  and  on  one  side  or  the  other 
partition.      He  went  from  there  to  other  paiti  cl 
saloon  and  to  the  public  bar  and  tap-room  as      ^^ 
arose,  returning  to  the  neighbourhood  of  thepsrtHi^ 
While   he  was  in  the  saloon  Wooda  reoeivei  *  ^' 

(a.)  Beported  by  C.  G.  Wilbbahax,  Boq., 

at-Law. 


Voi.Xl.Vll.     [Aiig.5,i««.]        THE  WEEKLY   REPORTER. 


687 


High  Cotjkt. 


Belton  V,  Busby  and  Avotheb. 


High  Coubt. 


vhich  were  generally  made  at  starting  prices.  Slips 
of  paper,  baring  the  names  of  the  dog  or  horse 
backed,  together  with  the  money  staked,  were 
handed  to  hun  by  persoDs  wishing  to  make  a  bet,  and 
whm  a  bet  was  won  Woods  paid  the  money  in  the 
ttloon.  Disputes  and  discussions  about  the  bets  also 
took  place  in  the  saloon.  Bets  occasionally  also  took 
place  between  Woods  and  Busby  and  were  settled 
over  the  counter  in  the  saloon. 

The  two  respondents  conversed  about  bets,  horses, 
lod  racing.  Woods  invited  persons  coming  to  the 
boose  to  bet  with  him,  sometimes  successfully  and 
lometimes  unsuccessfully,  the  man  invited  makmg  an 
sscnse,  sach  as  that  he  had  no  money.  The  magis- 
kUto  fomid  on  these  facts  that  Woods  conducted  in 
he  saloon  the  business  of  ready-money  betting,  and 
iated  that  the  evidence  led  to  the  inference  that 
7oods  was  known  to  his  customers  to  be  at  the 
ibove-mentioned  times  at  the  Boyal  Pair  beerhouse 
nd  to  carry  on  his  betting  business  there,  and  that 
wnouB  did  come  there  for  the  purx)ose  of  transacting 
etting  business  with  him. 

Apart  from  the  betting  bosiness  carried  on  by 
foods  the  ordinary  business  of  a  beerhouse  was 
uiied  on  at  the  Boyal  Pair  beerhouse.  Woods  had 
omtereet  of  any  sort  in  the  latter  business  or  in  the 
onse  itself.  He  did  not  take  any  part  in  the  manage- 
lent  of  the  house,  nor  had  he  any  control  over  the 
Dsisees  of  the  house.  There  was  no  evidence  that 
My  had  any  interest  in  bets  made  by  Woods. 

The  magistrate  dismissed  the  summons  against 
oth  respondents,  holding  that  the  respondent  Woods 
id  not  use  the  bars  of  the  beerhouse  in  such  a 
inner  as  to  constitute  an  illegal  user  within  the 
tsaning  of  the  Betting  Houses  Act,  1853,  and  that 
16  respondent  Busby  did  therefore  not  permit  an 
iegal  user  of  his  bouse. 

oectioQ  3  of  the  Betting  Houses  Act,  1853,  enacts 
ist "  any  person  who,  being  the  owner  or  occupier 
'any  office,  house,  room,  or  other  place,  or  a  person 
tag  the  same,  shall  open,  keep,  or  use  the  same  " 
r  the  purpose  of  betting  with  persons  resorting 
sreto  shall  be  liable  to  a  penalty. 
Section  17  of  the  Licensing  Act,  1872,  enacts  that 
if  any  licensed  person    ...     (2)  opens,  keeps, 

nses,  or  suffers  his  house  to  be  opened,  kept,  or 
fed  m  contravention"  of  the  Betting  Houses  Act 
I  shall  be  liable  to  a  penalty. 

BanckwerU,  for  the  appellant. — The  case  shows 
at  Woods  conducted  the  business  of  betting  at  the 
lerhouse,  and  that  he  was  generally  known  to  be 
616  for  the  purpose  of  that  business  at  certain  times, 
tt  effect  of  Powell  v.  Kempton  Park  Bacecouree  Co,, 
fe,  p.  585,  [1899]  A.  0.  143,  was  that,  to  be 
thin  the  Betting  Houses  Act,  a  person  must  have 
Die  different  right  to  be  in  the  pl£M)e  where  the  pro- 
bited  act  is  done  than  the  right  possessed  by  the 
Sinsry  frequenter.  This  right  Woods  bad,  for 
isby  consented  to  his  using  the  bar  of  the  beerhouse 
he  did,  and  so,  in  effect,  gave  him  a  license  to  carry 
his  belting  business  there.  It  was  not  necessary 
show  that  Woc>ds  owned  or  occupied  the  premises. 
I  that  it  was  necessary  to  show  was  that  he  was 
iitled  to  use  them  for  his  betting  business.  Ilornshy 
Baggetty  40  W.  E.  Ill,  [1892]  1  Q.  B.  20,  is  in  point. 
Woods  committed  an  offence  against  the  Betting 
mses  Act  it  is  clear  that  Busby  committed  one 
liost  the  licensing  Act:  M* William  v.  Dawson, 
J.  P.  182. 

The  respondents  did  not  appear. 

Skantham,  J. — I  am  sorry  that  no  one  appears 
%  to-day  on  behalf  of  the  respondents,  because  it  is 
iBib!e  that  we  may  have  overlooked  some  argument 
their  favour.    Nevertheless,  J  am  bound  to  say  that 


I  have  no  doubt  that  our  judgment  ought  to  be  in 
favour  of  the  appellants.  The  better  course  is  for  me 
to  deal  first  with  the  case  of  Woods,  because  if 
Woods  ought  to  have  been  convicted,  it  is  dear  that 
Busby  ought  to  have  been  convicted  also. 

The  great  distinction  between  this  present  case  and 
the  cases  of  Hawke  v.  Dunn,  45  W.  R.  359,  and  Powell 
V.  Kempton  Park  Racecourse  Co,  is  this,  that  in  tbe  case 
of  racecourses  persons  go  there  in  order  to  bet  with 
each  other.  All  are  treated  alike,  whether  they  be 
backers  of  horses  or  bookmakers.  A  man  goes  to  the 
endoBure  either  to  get  a  better  view  of  the  races,  or 
because  he  wants  to  back  a  horse  and  he  hopes  to  find 
there  someone  who,  holding  an  opposite  view  about 
the  capabilities  of  the  horse,  will  bet  against  him. 
Persons  such  as  these,  whether  they  be  book- 
makers or  backers,  are  not  in  any  sense  owners  or 
proprietors  of  the  enclosure,  nor  are  they,  therefore, 
keeping  or  using  the  enclosure  for  betting  in  the 
sense  intended  by  the  Betting  Houses  Act.  That  is 
tbe  general  effect  of  the  judgments  delivered  in  the 
Kempton  Park  case.  What  we  have  to  see  is, 
whether  the  public-house  kept  by  Busby  iu  such  a 
way  that  a  profeesional  bookmaker  used  it  for  the 
purposes  of  his  betting  business  is  iu  the  same 
position  as  an  enclosure  on  a  racecourse.  It  seems  to 
me  that  tbe  two  cases  are  quite  distinct,  and  that  the 
user  of  the  public-house  by  Woods  was  dearly 
within  the  mischief  of  the  Betting  Houses  Act. 

In  that  Act  the  Legislature  were  probably  trying 
to  put  a  stop  to  the  keeping  of  betting -houses  U8ed 
solely  for  betting.  But  then,  as  soon  as  the  book- 
maker found  that  he  could  not  keep  a  betting-house 
of  that  kind,  by  ordering  a  bottle  of  whiskey  or  other 
drink  he  induced  the  proprietor  of  a  public-house  to 
allow  him  to  carry  on  his  business  there.  It  brought 
trade  to  the  house,  and,  in  the  present  case,  it  suited 
Busby  to  give  Woods  the  right  to  be  on  his  premises 
day  after  aay.  No  rent  was  paid  for  the  right ;  still, 
Woods  had  something  in  the  nature  of  a  license  to  be 
there,  and  he  was  there  regularly  and  at  certain 
defined  times  for  the  purpose  of  makine  bets.  The 
public-house  became,  in  effect,  as  much  a  betting- 
house  as  the  betting-houses  against  which  the  Act  of 
1853  was  spedally  levdled.  The  word  *'  place  *'  was 
introduced  into  the  Act  because,  when  the  bookmakers 
were  excluded  from  the  house,  they  would  conduct 
their  business  in  a  place  outside,  such  as  a  back-yard, 
and  it  was  intended  to  bring  persons  using  such 
places  also  within  tbe  mashes  of  the  enactment.  In 
my  opinion  Woods  did  use  the  public-house  for  tbe 
purpose  of  betting  with  persons  resorting  thereto 
within  the  meaning  of  the  Act.  The  house  was  in 
fact  just  as  much  a  betting-house  as  if  it  bad  been  a 
room  which  Woods  had  hired  for  the  purposes  of  his 
betting  business. 

That  being  so,  I  think  that  Woods  wa9  guilty  of  an 
offence  under  the  Betting  Houses  Act,  1853,  and  that 
Busby  was  guilty  of  an  offence  under  the  Licensing 
Act,  1872.  The  case  will  therefore  be  remitted  to 
tbe  magistrate  with  this  expression  of  our  opinion. 

Brvcb,  J. — I  agree.  This  room  was  used  by  Woods 
for  tbe  purpose  of  betting  with  persons  resorting 
thereto.  He  used  it  in  the  sense  that  be  regularly 
resorted  there.  He  resorted  there  day  by  day,  and 
was  tbe  person  iu  control  of  tbe  betting  buaine^B 
carried  on  there.  £  entertain  no  doubt  that  Woods 
was  guilty  of  the  offence  with  which  he  was  charged. 
What  Woods  did  was  done  with  the  entire  consent  of 
Busby,  and  therefore  Busby  was  guilty  of  the 
offence  of  suffering  his  licensed  premises  to  be  used 
in  contravention  of  the  Betting  Houses  Act. 

Case  remitted  to  the  magistrate. 

Solidtors  for  the  appellant,  Wontn^  ^  Son. 
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a  B.  Div.  I 

(Ohranfliam  and  Bmoe,  JJ.)  \ 

Jeffbby  v.  Weaysb.  (a.) 

Licensing  law — "  Keeping  open  for  sale  "  of  liquors  after 
closing  hours — Doors  closed  and  locked — Customers 
afterwards  seen  to  leave  the  premises — Licensing  Act^ 
1874  (37  &  38  Vict.  c.  49),  s.  9. 

The  respondent  was  summoned  for  '*  keeping  open  "  his 
licensed  premises  after  closing  hour,  contrary  to  section  9 
of  the  Licensing  Act,  1874.  The  evidence  in  support  of 
the  summons  was  that  the  house  was  duly  closed  and  the 
doors  locked  ai  II  p.m.,  hut  that  two  customers  remained 
inside  drinking  untU  1.30  a.m»,  wTien  they  were  seen  to 
leave  the  premises  by  the  back  door. 

The  justices  dismissed  the  summons,  on  the  authority 
of  Tennant  v.  Cumberland.  7  W.  R.  161,  \  E,  ^^  E. 
401,  2ZJ.  P,  51,  and  Jefferson  v,  Richardson,  35  J,  P. 
470. 

Held,  on  appeal,  that  the  justices  were  right,  since  the 
evidence  did  noi  prove  that  the  Jiouse  was  *'  kept  open  " 
within  the  meaning  of  section  9. 

Special  case. 

Appeal  by  informant  from  a  decision  of  the  justices 
for  the  county  of  Worcester  dismissing  a  summons 
against  the  respondent  for  keeping  open  his  licensed 
premises  for  sale  of  intoxicating  liquors  after  closing 
hour  ^in  this  cases  11  p.m.),  contrary  to  section  9  of 
the  Licensing  Act,  1874. 

The  case  steted  that  the  justices  had  found  as  facts 
that  the  house  was  required  to  be  closed  at  11  p.m. 
At  11.25  p.m.  two  men  were  heard  by  the  police  from 
the  outside  to  be  talking  in  the  bar.  Both  the  front 
and  back  doors  of  the  premises  were  then  found  to 
be  locked.  To  allow  the  passage  to  be  swilled  with 
water,  as  was  customary  at  night,  tiie  front  door  was 
opened  and  the  police  sergeant  went  in  and  found 
two  men,  and  the  respon&nt*s  wife  in  the  act  of 
handing  them  glasses  of  whiskey  and  soda.  It  was 
said  that  they  were  friends  who  were  going  to  stay 
there  that  night  and  had  taken  beds.  It  was  subse- 
quently admitted  that  both  men  had  been  supplied 
with  liquors  as  ordinary  customers  between  ten.  and 
eleven  o'dook,  and  had  stayed  on  after  closing  hours 
at  the  invitation  of  the  respondent's  wife,  who 
managed  the  business.  The  evidence  of  the  poHoe 
was  that  at  1.25  a.m.  the  respondent's  wife  opened 
the  front  door  and  looked  out,  and  at  1.30  a.m.  the 
men  left  by  the  back  door  and  ran  down  the  lane. 
When  the  police  officer  called  the  respondent's  atten- 
tion to  this,  he  said,  **  I  can't  help  it,  it  is  my  wife's 
fault." 

The  justices,  when  the  summons  came  before  them, 
were  of  opinion  that  they  were  boimd  by  the  decisions 
in  TennantY,  Cumberland,  7  W.  B.  161,  1  E.  &E.  401, 
23  J.  P.  51,  and  Jeffersm  v.  Richmrdsm,  35  J.  P.  470, 
and  that  to  establish  a  charge  of  keeping  open  a  licensed 
house  there  must  be  evidence  that  the  outer  door  was 
open  or  ajar,  or  that  someone  was  ready  to  open  it  and 
admit  when  notice  was  given  by  a  customer.  In  the 
present  case  it  was  admitted  that  both  the  outer  doors 
were  locked  at  11.25  p.m.,  and  they  dismissed  the 
summons  on  the  ground  that  there  was  no  evidence 
that  the  house  had  been  kept  open,  and  they  gave 
their  determination  against  the  appellant  wit£out 
calling  for  or  hearing  any  evidence  on  behalf  of  the 
respondent. 

Amphlett,  Q.C.  (Sidney  OZar^with  him),  for  the 
appellant. — The  sole  tjuestion  here  is  whether  there 
was  evidence  upon  which  the  justices  ought  to  have 
convicted.    The  Legislature  in  the  Act  of  1874  used 

(a.)  Reported  by  Ebskdtb  Bbid,  Esq.,  Barrister- 

at-Law 


the  phrase  *'open"  and  also  ''IceepiDg  cm,* 
and  the  offence  of  "  keeping  open ''  cannsts  of  eon* 
tinning  to  do  business  with  oustomsrs  who  nmni 
on  after  dosing  hours  and  after  the  doocB  of  tbi 
house  have  been  dosed.  If  that  submission  is  oonset 
then  there  is  evidence  upon  which  the  justiees  oogki 
to  have  convicted:  Finch  v.  Blunddl^  26  J. P.  71; 
Thompson  v.  Oreig,  34  J.  P.  214.  In  Brewer  ▼.  Shep- 
herd, 36  J.  P.  373,  and  Brigden  v.  Heighes,  24  W.  fi. 
272,  1  Q.  B.  D.  330,  the  court  hdd  that  tiiseTidaM 
of  keeping  open  was  insufficient  to  support  a  oom- 
tioD,  but  the  distinction  between  the  offence  of  key- 
ing a  house  open — i.e.,  not  dosing  licensed  preouaeBtD 
the  exdusion  of  customers,  and  keeping  opeo  tiH 
house— t.e.,  doing  trade  with  oostomers  already  on  tiH 
premises  after  dosing  hours,  is  one  that  oog^notbi 
drawn,  for  there  is  nothing  in  the  Act  to  wairutit 
Moreover,  it  is  a  distinction  without  any  pneCioil 
difference,  and  is  opposed  to  the  whole  oojeefc  lor 
which  the  statute  was  passed.  The  justioei  was 
therefore  in  error  when  they  considered  thai  the  tas 
cases  referred  to  by  them  in  the 
condusive  in  favour  of  the  respondent. 

J.  B»  Matthews,  for  the  licence-holder.— The  jmtioa 
were  right  in  dismissing  the  summons,  for  aiMsr  tk 
statute  a  victualler  may  be  charged  eitiierwithssDii| 
during  prohibited  hours  or  with  keeping  <^fla  Ui 
house  during  such  time,  and  the  present  proosediBgi 
seem  to  be  an  attempt  on  the  part  of  the  polioe  to  gel 
rid  of  the  difference  between  these  two  oAma 
There  is  no  evidence  of  this  house  having  ben  b|t 
open  for  the  purpose  of  giving  access  to  oil* 
siders  to  enter  and  obtain  drink.  In  TemnoKA  % 
Cumberland  the  house  was  found  dosed,  and  it  «tt 
held  that,  though  a  man  was  found  there  at  S  SA 
on  Sunday,  there  was  no  evidence  of  "^BBOitf 
open"  the  house, .  or  that  the  man  thscs  ksl 
not  been  let  in  on  the  previous  Saturday  nigti 
Crompton,  J.,  in  that  case  said  it  was  a  viM 
offence  that  was  charged,  it  should  have  besn  tiisl  m 
serving  during  prolm>ited  hours,  for  thers  w,** 
evidence  of  the  house  having  been  kept  open  daii^ 
prohibited  hours  merdy  because  a  stranger  was  loaa 
on  or  was  seen  to  leave  the  premises.  In  Jefensm  n 
Bichardson,  also,  the  Queen's  Bendi  held  tU 
there  was  not  suffident  evidence  to  support  At 
conviction  of  keeping  open,  though  then  nught  hsfs 
been  suffident  evidence  of  wrongful  sdling. 

Thb  Ootjbt  dismissed  the  appeal. 

Gbantham,  J.— I  fed  this  to  be  a  case  Q<  torn 
difficulty,  but  upon  the  whole  I  think  the  safarwiy 
to  take  is  for  us  to  hold  that^  the  UHiuwMi 
'* opening"  and  "keeping  open"  in  tiie  sosfllBH 
uDoer  consideration  must  have  theb  ordinary  intaf^ 
tation — namely,  that  the  house  must  be  open  or  ap 
open  for  the  purpose  of  peo|^le  going  in,  ananaiiBM^ 
for  the  purpose  of  serving  people  already  tij^ 
If  peoi^e  stay  on  to  have  drimk  after  proper  hwaww 
would  constitute  another  offence.  Selhng  fi^ 
during  prohibited  hours  is  a  distinct  offBDce^  sad  a 
b31  the  cases  that  have  been  dted  the  judges  M 
kept  strictlv  to  the  evidence  of  "  kaepiiig  opea'^y 
the  psurtioular  case.    Here  the  people  were  piofdv 

'o  ViAam  iTi  4.li  A  ImnoA  ViArfrkwa  nl/innflr  iamil  sad  S  W 


have  been  in  the  house  before  dosing  ttms^ 
admitted  Uiat  the  house  was  in  the  ordiiiaiy 
dosed,  for  both  the  front  and  the  back  ^^^'^l^  » 
locked  and  Uie  polioe  could  not  get  in^  at  ^'^^^ 
them.  Indeed,  uiey  would  not  have  got  in  Iwlfa"^ 
man  who  was  engaged  in  swilling  the  floor.  TmMI 
the  facts  as  admittM  or  proved  in  the  case  ^.^^^ 
that  tiie  house  was  not  open  or  kept  opsa  viv 
ordinary  sense  for  people  outside  to  go  i^  J"^ 
ought  not  in  face  of  the  authorities  oilea  to  hoU  "^ 
tiiere  was  evidence  here  of  keeping  open  to  sqiptf^* 
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oonviotion  within  the  words  of  the  statate.      The 
appeal  fails  and  most  be  dismissed. 

Bbvgb,  J.,  concozred* 

Appecd  dimiased, 

Solioitors  for  the  informant,   Clarke  <^  BlundeU, 
for  8.  Thomeley,  Bromsgrove. 

Solicitors  for  the  respondent,  TJiomaa  White  A  Sons, 
for  J,  A  F>  HoJyoake,  Worcester. 


Q.  B.  Div.  \  .     .,  „- 

(Darling  and  ChanneU,  JJ.)  ]  April  25. 

Baster  v.  London  and  County  PaiNTiNa  Co.  (a.) 
Matter  and  servant — Diemiseal — Negligence. 

The  question  whether  a  single  act  of  forget/ulness  on 
the  part  of  a  servant  will  jiistify  his  dismissal  withoui 
notice  depends  upon  the  character  of  the  act. 

A  workman  having  the  cJiarge  of  a  valuable  machine, 
through  forget  fulness,  caused  damage  to  the  machine  to 
the  extent  of  ^30. 

Held,  that  his  employer  uhu  justified  in  dismissing 
him  vnthottt  notice. 

Case  stated  by  a  MetropoUtau  police  magistrate. 

A  complaint  was  made  by  the  appellant  before  the 
magistrate  claiming  £4  88.«  two  weelcs'  wages  alleged 
to  be  dne  to  the  appeUant  in  lien  of  notice. 

The  appellant  was  in  the  employ  of  the  respondents, 
and  on  the  16th  of  December,  1898,  had  charge  of  a 
printinsT  machine  called  the  *'  Century,"  which  was 
worth  £800.  While  he  was  in  charge  of  it  a  cylinder 
called  the  "  top  rider  "  ^t  jammed  into  the  machine 
and  did  damage  to  the  extent  of  £30.  When  the 
appeUant  was  ashed  by  the  respondents'  manager  for 
an  explanation,  he  replied  that  the  top  rider  had 
jumped  ont  of  the  forks  in  which  it  revolved  and  so 
fonli'dthe  machine.  The  respondents'  manager  did 
not  accept  the  appellant's  explanation,  but  bdieving 
that  the  appellant  had  caused  the  accident  by  omitting 
to  place  the  top  rider  in  its  proper  position  in  the 
forks  before  starung  the  machine,  as  it  was  his  duty 
to  do,  joAd  him  the  wa^  then  due  to  him  and  dis- 
missed him  without  notice. 

The  magistrate  was  satisfied  that  the  only  way 
in  which  the  accident  could  have  occurred  was 
by  the  appellant's  forgetfulness  to  fix  the  end  of  the 
top  rider  in  the  forks  before  starting  the  machine, 
notwithstanding  the  appellant's  strong  belief  that  he 
had  done  so,  and  the  magistrate  held  that  such 
forgetfulness  in  the  performance  of  an  important 
part  of  the  appellant  s  duty  amounted  to  neglect 
which  justified  his  dismissal  without  notice.  He 
accordingly  dismissed  the  complaint  subject  to  this 


It  was  admitted  that,  apart  from  this  ground  of 
dismissal,  the  wages  would  have  been  due. 

W.  M.  Thompson,  for  the  appellant. — ^Forgetfulness 
upon  a  single  occasion  is  not  a  sufficient  ground  of 
dismissal,  and  does  not  amoimt  to  neglect. 
Neglect  to  be  a  ground  of  dismissal  must 
be  habitual.  Parke,  B.,  in  Callo  v.  Brouncker, 
4  G.  &  P.  618,  enumerates  the  grounds  of  dismissal. 
Hey  are :  "  Moral  misconduct,  either  pecuniary  or 
otherwise,  wilful  disobedience,  or  habitual  neglect." 
See  also  Edwards  v.  Levy,  2  F.  &  F.  94. 

Colam,  ioT  the  respondents. — The  principle  on  which 
dismissal  without  notice  is  justified  is  that,  if  a  servant 
has  behaved  himself  in  smdi  a  way  that  it  would  be 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Baxrister- 

at-Law. 


manifestly  injurious  to  his  master's  interests  to  retain 
him  in  his  employ,  the  master  is  justified  in  dismissing 
him.  Whether  that  was  so  in  the  present  case  is^  a 
question  of  fact  which  the  magistrate  has  found  in 
the  respondents'  favour. 

Dabxjng,  J.— The  magistrate  was  right.  It  has 
been  argued  that  f orgennlness  cannot  amount  to 
neglect.  That  cannot  be  so,  because  negligence  or 
neglect  as  often  arise  out  of  forgetfulness  as  from 
anjrthing  else.  That  it  should  be  a  ground  for  dis- 
missal in  every  case  does  not  follow.  The  act  of 
forgetfulness  might  be  of  so  trivial  a  nature  as  not  to 
be  a  ground  for  disnussal.  But  to  be  forgetful  in  a 
matter  which  might  cause  damage  to  the  master  or 
his  property  or  to  the  other  servants,  that  was  for- 

Setfulness  of  so  serious  a  character  as  to  amj^ly  justify 
ismissal.  For  instance,  in  the  case  of  a  si^^ialman, 
who  would  say  when  he  omitted  to  signal  a  train,  and 
so  occasioned  a  railway  accident,  that  he  did  it  from 
any  cause  but  forgetfulness.  Yet  no  one  would  say  that 
such  an  act  on  his  part  would  not  justify  his  instant 
dismissal.  Another  argument  was  that  negligence  is 
not  negligence  such  as  to  justify  dismissal  unless  it  is 
habitual.  How  many  times  may  a  servant  be  negli- 
ffent  F  Twice,  or  three  times  F  That  argument  is  as 
dangerous  for  the  working  man  as  for  his  employer. 
You  have  a  complicated  machine,  one  moment  of 
forgetfulness  in  the  management  of  which  miffht 
cause  the  death  of  himdreds,  and  yet  it  is  said  t£at 
neghgence  in  the  person  having  the  care  of  such  a 
machine  is  not  negligence  which  justifies  his  dis- 
missal unless  it  is  habitual. 

Channbll,  J. — I  am  of  the  same  opinion.  It  is 
impossible  to  give  an  exhaustive  definition  of  negli- 
gence that  would  justify  the  dismissal  of  a  servant. 
Whether  a  single  act  of  negligence  would  justify 
dismissal  depends  upon  the  character  of  the  act.  The 
magistrate  was  right,  and  it  is  sufficient  to  say  that 
on  the  facts  the  dismissal  of  the  appellant  was 
justified.    It  is  a  question  of  fact. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Oeorge  Jolly. 

Solicitors  for  the  respondent,  Powell  A  Skues. 


Feb.  17. 


Q.  B.  Div.  1 

(Lawranoe  and  Channell,  JJ.)  j 

Beg.  v.  Db.  Tbistram  (Judge  of  the  Coksistoby 

CouBT  OF  London),  (a.) 

Ecclesiastical  law  —  Burial — Dieinterment — Faculty — 
Jurisdiction  of  Consistory  Court — Burial  Act,  1867 
(20  &  21  Vict.  c.  81),  «•  26. 

An  ecclesiastiad  court  Tias  no  power,  in  granting  a 
faculty  to  dieinter  a  body  buried  in  consecrated  ground, 
to  cite  the  cemetery  company  to  whom  the  ground  belongs 
to  appear  before  it  for  the  purpose  of  making  an  order 
against  sudh  cemetery  company  that  the  body  should  be 
disinterred, 

A  faculty  was  granted  by  an  ecclesiastical  court  to 
oven  a  certain  vatdt  in  eonsecraied  ground  and  to  open 
the  lid  of  a  coffin  interred  therein.  In  order  to  open  the 
lid  of  the  coffin  it  would  be  necessary  to  remove  another 
coffin  which  contained  a  body, 

Semble,  that  a  licence  of  a  secretary  of  state,  pursuant 
to  section  25  of  the  Burial  Act,  1867,  wcu  required  for 
st4cA  removed  in  addition  to  the  faculty, 

Bule  to  the  jud^  of  the  Consistory  Court  of 
London  for  a  prohibition  to  prohibit  him  from  citing 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,Banister- 

at*Law» 
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the  directors,  proprietors,  and  the  secretary  of  the 
London  Cemetery  Co.  to  appear  before  him  for  the 
purpose  of  binding  them  by  orders  and  directions 
inserted  or  to  be  inserted  in  a  faculty. 

On  the  9th  of  March,  1898,  an  ex  parte  application 
was  made  by  Anna  Maria  Druce  and  Sidney  George 
Druce  to  the  judge  of  the  Consistory  Court  of  London 
for  a  faculty  to  open  a  certain  vault  in  the  consecrated 
portion  of  the  North  London  Cemetery  at  Highgate, 
the  property  of  the  London  Cemetery  Co.,  and  to 
open  the  lid  of  a  cofiGln  interred  therein  with  the  view 
of  ascertaining  whether  the  coffin  contained  the 
remains  of  Thomas  Charles  Druce,  and  to  remove,  so 
far  as  was  necessary  for  that  purpose,  other  coffins  in 
the  vault. 

The  surviving  executor  of  the  will  of  Thomas 
Charles  Druce  and  certain  of  the  children  of  Thomas 
Charles  Druce  and  their  descendants  intervened  and 
opposed  the  application. 

A  petition  was  then  filed  and  it  appeared  upon  the 
affidavits  that  in  order  to  examine  the  coffin  of  Thomas 
Charles  Druce  it  would  be  necessary  to  remove  the 
coffin  containing  the  remains  of  Annie  Maria  Druce, 
his  widow. 

A  question  arose  during  the  hearing  of  the  petition 
as  to  whether,  having  regard  to  section  25  of  the 
Burial  Act,  1857,  it  was  necessary  to  obtain  the 
licence  of  a  secretary  of  state  to  open  the  coffin  said 
to  contain  the  remains  of  Thomas  Charles  Druce  and 
to  remove  that  containing  the  remains  of  Annie 
Maria  Druce. 

On  the  25th  of  November,  1898,  the  judge  of  the 
Consistory  Court  delivered  judgment  upon  the  appli- 
cation and  decreed  a  faculty  to  issue  after  the 
expiration  of  fifteen  days,  the  terms  of  the  faculty  to 
be  settled  by  the  registrar.  He  also  held  that  it  was 
not  necessary  for  the  petitioners,  in  order  to  enable 
them  to  act  upon  the  faculty,  to  obtain  a  licence  from 
a  secretary  of  state. 

On  the  14th  of  December,  the  judge  of  the 
Consistory  Court  issued  a  citation  to  the  directors, 
proprietors,  and  the  secretary  of  the  North  London 
Cemetery  Co.  to  appear  before  him  to  show  cause  why 
he  should  not,  in  pursuance  of  his  decree  of  the  25th 
of  November,  insert  in  the  faculty  to  be  issued  an 
order  on  the  directors,  proprietors,  and  the  secretary 
of  the  company,  as  custodians  of  the  consecrated 
ground  in  which  the  vault  and  coffin,  the  subject  of 
the  faculty,  were,  by  themselves  or  their  agents  to 
execute  the  directions  contained  in  the  faculty,  or  to 
admit  Anna  Maria  Druce  or  her  agents  to  the 
cemetery  to  execute  such  directions.  The  citation 
was  served  at  the  offices  of  the  cemetery  company  on 
the  16th  of  December.  The  company  thereupon 
applied  for,  to  the  High  Court,  and  obtained,  the 
present  rule  for  a  prohibition. 

Section  25  of  the  Burial  Act,  1857,  provides  as 
follows  :  '*  Except  in  the  case  where  a  body  is  removed 
from  one  consecrated  place  of  burial  to  another  by 
faculty  granted  by  the  Ordinary  for  that  purpose,  it 
shall  not  be  lawful  to  remove  any  body,  or  tbe  remains 
of  any  body  which  may  have  been  in  any  pluce  of 
burial,  without  licence  under  the  hand  of  one  of  Her 
Majesty's  principal  secretaries  of  state,  and  with  such 
precautions  as  such  secretary  of  Etate  may  prf  scribe  as 
the  condition  of  such  licence ;  and  any  person  who 
shall  remove  any  such  body  or  remains  contrary  to 
this  enactiuent,  or  who  shall  neglect  to  observe  the 
precautions  prescribed  as  the  condition  of  the  licence 
for  removal  shall,  on  summary  conviction  before  any 
two  justices  of  the  peace,  forfeit  and  pay  for  every 
such  offence  a  sum  not  exceeding  £10." 

Statham  {Campbell  Johnson  with  him)  shewed  cause. 
— ^The  cemetori(*s  belonging  to  the  London  Cemetery 


Co.  are  excluded  from  the  operation  of  sectioa  25  of 
the  Burial  Act,  1857,  by  section  54  of  the  Bmial  Act, 
1852  (15  &  16  Vict.  c.  85),  into  which  the  Act  of  1857 
is  incorporated.    That  section  provides:  "Nothing in 
this  Act  contained  shall  extend  to  take  away,  diminish, 
alter,   or  prejudice  any  of  the  rights,  powsis,  or 
authorities  vested  in  any  of  the  cemeteay  oompasiei 
incorporated  under  the  several  Acts  mentioned  m  tbe 
said  schedule  (B)  of  this  Act,  but  all  such  ngiiii. 
powers,  and  authorities  shall  be  as  good,  valid,  sod 
effectual  as  if  the  Act  had  not  pas^d."     Tbe  Aet 
incorporating  the  London  Cemetery  Go.  is  one  of 
those  referred  to.     The  application  of  section  25  to 
the  cemeteries  of  the  London  Cemetery  Co.  would 
involve  an  interference  with  the  rights,  powen,  sod 
authorities  of  the  cemetery  company.  The  j  udge  of  the 
Coiisistory  Court  hsts  power,  in  the  exercise  of  bk 
jurisdiction  over  vaults  and  graves,  to  cite  penons  to 
appear    before   him  who  have  an  interest  in  tJie 
subject-matter  of   a  faculty  which  is  being  prtjed 
for :  BtUwer  v.  Haae,  3  East  217.     This  is  his  time- 
honoured  right.      Further,  it  is  the  well-establtdied 
practice   of   the  Consistory  Court    to  cite  penoos 
who    are    the    custodians    of    consecrated   groond, 
and   to    order   them   to    do   specific    and  pontiis 
acts.    Whether  the  court  has  machinery  to  see  tbst 
its  orders  are  carried  out   is  a  different  questioB. 
Though  it  cannot  attach  for  contempt,  it  can  pmnsh 
the  delinquent  by  admonition  and  by  coDdemniog 
him  in  costs.    If  the  court  made  a  wrong  order  thst 
would  be  matter  of  appeal  and  not  for  a  prohibitioD. 
It  is  oonceded  that  prohibition  would  lie  if  the  oout 
attempted  to  try  a  common  law  right,  such  as  ths 
ownership  of  a  grave.    But  here  no  attempt  is  boof 
made  to  try  the  ownership  of  the  grave.    Tbe  eonrt 
has  jurisdiction  to  grant  a  faculty  to  open  the  gnvi 
in  spite  of  the  protest  of  relations  of  the  pertooi 
buried  therein  or  of  the  owner  of  the  gravp,  and  it 
has  power  to  order  it  to  be  done :   Bradford  v.  Fry, 
4  P.  D.  93.     [Chanwell,  J.— There  the  order  was  to 
remove  something  in  a  church  which  was  placed  tben 
illegally.]     In  AdlamY.  CoUhurtt,  L.  B.  2  A.  ft  B.  30. 
16  W.  K.,  A.  &  £.  Dig.  16,  the  order  was  made  aettM* 
a  person   who    was   not  even  the  custodian  of  tbe 
consecrated     ground,      but    a    mere     parisbiooff. 
[Channell,  J.— In   both   these  oases  tbe  pemM 
against  whom  the  order  was  made  were  pexaoos  who 
had  done  sometbing  without  first  obtaining  a  facoitf 
to  do  it]    The  court  has  power  to  make  an  ordff 
upon  the  custodians  if  they  do  anything  wrong.   Tht 
cemetery  company  would  be  doing  something  wrong  if 
they  obstructed  the  doing  of  the  acts  anthorivd  bf 
the  faculty.      The  court   has   power  to  order  ti» 
cemetery  company  to  assist  in  the  execution  of  the  adi 
authorized  by  the  faculty,  and  has  power  to  iasst 
such  orders  in  the  faculty. 

Sir  E  Finlay.  8.0.  {Sir  B.  WelnUr,  A.G.,  and  H. 
Sutton  with  him),  in  support  of  the  rule,  on  behalf 
of  the  Home  Secretary. — The  argument  that  aeetios 
26  of  the  Act  of  1857  does  not  apply,  on  the  gtonni 
that  ^eoiion  54  of  the  Act  of  1852  reserves  Uie  iigb!i 
and  piivilcjies  of  certain  cemetery  companies,  is  sot 
valid.  The  cemet^ry  companies  could  not  be  said  ts 
have  a  right  to  stop  people  from  distnterring  dati 
bodies.  Tbe  right  or  privilege  referred  to  m  seetitf 
54  is  some  spedai  privilege  acquired  by  some  p«ttKite 
cemetery  company  :  Beg.  v.  Sharpe,  5  W.  B.  318,  T  Obi 
C.  C,  214.  [Channell,  J.— We  decided  that  pent* 
raised  in  relation  to  another  Act.  in  Starey  v,  (?raA««. 
ante  p.  892,  [1899]  1  Q.  B,  406,]  The  only  ex- 
ception to  section  25  is  in  the  case  of  reBsoral  U  s 
body  from  one  consecrated  plaoe  of  burial  to  aiiotb& 
It  was  considered  by  the  Legislature  that  in  that  sm* 
a  faculty  was  sufficient.    But  here  it  is  •  case  of  t>s 
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removal  of  a  body  to  be  put  back  again  in  its  original 
pontion.  That  caae  Mb  within  the  body  of  the 
section,  and  the  lioenoe  of  the  Home  Secoretary  is 
aooordiogly  leqaired  for  each  removal. 

Danchverts  (SomerB  James  with  him),  in  support 
of  iherole,  on  behalf  of  the  London  Cemetery  Co., 
was  stopped. 

LiWBANOE,  J. — The  real  question  in  this  case  is 
whether  the  judge  of  the  Consistory  Court  has  a  right, 
while  exercising  his  jurisdiction  to  grant  a  faculty 
for  the  dinnterment  of  a  body  bnrieid  in  the  con- 
eeocated  ground  of  a  cemetery,  to  dte  the  cemetery 
oompeny  to  appear  before  him  and  to  order  them  to 
dinnter  the  body.  The  faculty  itself  is  a  mere  licence, 
and  there  appears  to  be  no  authority  for  the  powers 
elsimed  by  the  judge  of  the  Consistory  Court.  Hie 
caiQi  cited  to  us  in  support  of  the  pretensions  of  the 
Goonstory  Court  are  entirely  distinct  from  the  present 
cue,  for  in  those  cases  the  orders  were  orders  made 
to  put  an  end  to  something  which  had  been  done 
without  the  licence  of  the  Consistory  Court. 

Moreover,  assuming  that  the  judge  had  power  to 
do  what  he  did,  section  25  of  the  Burials  Act,  1857, 
would  be  a  full  answer  to  the  order  proposed  to  be 
made.  It  seen&s  dear  that  without  the  licence  of  the 
Home  Secretary  there  would  be  no  power  to  interfere 
with  the  grave. 

Chanitell,  J. — I  agree  that  the  rule  must  be  made 
abaolute.  The  matter  stands  thus :  Interfe^g,  with- 
out proper  authority,  with  a  body  buried  in  conse- 
crated ground  is  an  ecdesiastical  offence ;  it  is 
probably  also  a  common  law  misdemeanour.  If  it 
xQTolvea  the  removal  of  the  body  it  appears,  further, 
that  the  act  is  illegal  by  section  25  of  the  Biirial  Act, 
1857,  unless  the  licence  of  the  Home  Secretary  has 
been  first  obtained.  As  regards  the  ecclesiastical 
offence,  the  ecdesiastical  court  has  clearly  power  to 
anthorize  the  act  to  be  done,  and  so  prevent  it  being 
an  ecdesiastical  offence.  That  is  the  meaning  of 
ffrantiDg  a  faculty.  The  faculty  gives  permission  to 
do  that  which  would,  without  the  faculty,  be  an 
eocleeiastical  offence.  That  is  the  entire  operation  of 
a  faculty  so  far  as  I  know.  What  power  the  ecclesias- 
tical court  has  to  order  a  disinterment  I  do  not  know. 
No  authority  for  it  has  been  shown.  What  is  sought 
in  this  case  is  not  a  mere  penuission  to  disinter  a 
body,  but  an  endeavour  is  apparently  being  made  by 
the  ecdesiastical  court  to  order  the  disinterment.  If 
that  is  so,  it  seems  to  be  dear  that  the  court  is  going 
beyondits  jurisdiction.  What  the  ecdesiastical  court 
has  done  is  to  issue  a  citation  to  the  cemetery  company 
ordering  them  to  come  before  the  court  and  to  argue 
the  question  whether  an  order  should  not  be  made 
adversely  to  them  directing  that  the  disinterment 
should  be  carried  out  by  one  person  or  by  another.  I 
can  see  no  authority  in  the  court  to  do  that.  It  is  im- 
poesible  to  read  the  dtation  in  the  only  way  whidi 
would  make  it  legal — that  is,  as  a  request  to  the 
sompany  to  come  and  say  whether  they  had  any 
objection  to  Mis.  Druce  having  the  dispensation  she 
uked. 

The  only  cises  cited  to  show  that  orders  had  been 
made  by  the  ecdesiastical  court  were  cases  in  which  an 
i^lesiasticttl  offence  having  already  been  committed 
the  offender  was  ordered  to  restore  the  original  state 
of  things  and  to  undo  what  he  had  unlawfully  done, 
rhat  was  quite  different  from  ordering  a  thing  to  be 
lone  in  the  first  instance. 

Bi\t  ASfluminfiT  that,  apart  from  section  25  of  the 
Burial  Act,  ine  ecclesiastical  court  would  have  nad 
power  to  ord^r  the  disinterment,  that  provision  is  an 
Klditional  reason  for  saying  that  the  court  are  going  I 
beyond  their  jurisdiction. 


Bale  made  absolt4;te, 

Solidtor  for  A.  M.  Druce,  F,  J.  Macarthur. 

Solidtor  for  the  Treasury,  The  Treasury  Soliciior, 

Solidtors  for  the  cemetery  company,  Baker,  Blaker , 
&  Hawee. 

Solidtors     for     the    interveners,     Fresh  fields    Jk 
Williams* 


OCouct  of  AyyeaL 


From  Chan.  Div.  )        t«i«  1.1  i « 

(Lindley,  M.B.,  and  Bomer,  L.J.)  ]        '^'^'^  ^*'  ^^• 

In  re  HoPB. 
De  Gbtto  v.  Hope,  (a.) 

Settled  land — Tenant  for  life — Heirlooms,  sale  of — 
Sanction  of  court — Discretion — Tenant  for  life  in 
pecuniary  difficulties  caused  by  extrauagance-^Oppon- 
tion  of  reinaindermen — Jewel  of  unique  character — 
SeUled  Land  Act,  1882  (45  &  46  Vict,  c.  38),  s.  37. 

The  fact  that  a  tenant  for  life  has,  by  his  own  extra^ 
vagance,  brought  himself  into  pecuniary  difficulties,  will 
not  induce  the  court  to  relieve  him  by  ordering  a  sale  of 
heirlooms  under  the  discretionary  power  conferred  by 
section  37  of  the  Settled  Land  Act,  1882. 

An  application  by  the  tenant  for  life  for  the  sanction 
of  the  court  to  a  contract  by  him  for  the  sale  of  the 
Tavemier  Blue  {or  Hope)  Diamond  refused. 

The  court  ought,  on  such  an  application,  to  have  regard 
to  the  wishes  of  persons  entitled  in  remainder,  and  even 
to  their  sentimental  preferences — as,  e.g.,  the  wish  to 
preserve  in  the  family  a  celebrated  jewel  of  a  unique 
kind.  It  ought  to  consider  what  was  the  intention  of  the 
settlor,  what  are  the  wishes  of  the  family  generally,  and 
what  xoould  be  for  the  benefit  of  the  estate  as  a  whole. 

Decision  of  Byrne,  J.  (ante,  p,  536),  affirmed. 

Appeal  from  a  dedaion  of  Byrne,  J.  {ante,  p.  536, 
where  the  facts  are  sufficiently  stated). 

Sir  Edward  Clarke,  Q,C,,  Farwell,  Q»C,,  aud 
Martelli,  for  Lord  H.  F.  Hope  Pelhim  Clinton  Hop^, 
wh(^  appealed,  referred  to  sections  37  aui  53  of  the 
Settled  Land  Act,  1882  ;  In  re  Eirl  of  Badnor*6  Will 
TrusU,  45  Ch.  D.  402,  39  W.  B.  Dig.  202;  In  re 
Marquis  of  Ailesburys  Settled  Estates,  40  W.  B.  243 
[1892]  1  Cb.  506  (affirmc-d  in  House  of  Lords,  41 
W.  B.  318.  [1892]  A,  C.  356);  and  In  re  Hope's 
Settlement,  9  Times  L.  B.  506. 

Counsd  for  the  other  parties  were  not  called  upon. 

Mulligan,  Q,C»,  and  A,  dB,  Terrell,  for  the  parties 
intnrested  as  tenants  in  tail  in  remainder. 

J,  E,  II,  Benn,  for  the  Duke  of  Newcastle. 

J.  H,  Young,  for  mortgagees  of  the  life  estate. 

E,  S,  Ford,  for  the  trustees  of  the  will. 

Lindley,  M.B. — It  appears  to  us  that  this 
is  a  case  in  which  we  ought  not  to  di£Eer  from 
the  learned  judge  in  the  court  below.  I  do  not 
wish  to  say  anything  unpleasant  or  unkind,  re- 
flecting unduly  on  Lord  Frauds  Hope,  the  present 
applicant ;  but  it  is  quite  obvious  that  he  has 
brought  himsdf  into  these  money  difficulties  by 
his  own  folly.  That  is  not  a  reason  for  the  court  to 
grant  such  an  application  as  this.  No  doubt  the 
tinandal  position  of  the  tenant  for  life  is  a  circum- 

(a.)  Beported  by  B.  G.  Mackenzie,  Esq.,  Barrister- 

at-Law. 

41 


642 


THE  WEEKLY  REPORTER,      ULag.t%um.]      VoL  XLm 


CoxTBT  OF  Appeal. 


Is  BE  Hope. — Ik  re  Moss. 


OOTTBT  OF  AfPKAL. 


stanoe  to  be  considered;  but  when  we  look  at  the 
matter,  and  see  for  whose  benefit  the  proposed  sale  is 
to  be,  it  is  obvious  that  it  is  for  nobody's  benefit 
except  that  of  the  tenant  for  life.  The  whole  object 
of  this  application  is  to  increase  his  income  by  the 
interest  which,  if  this  jewel  were  sold,  could  be  got 
by  means  of  the  purcSiase -money.  Not  only  does 
nobody  else  want  the  sale;  everybody  else  objects. 
It  is  said  that  the  desire  to  keep  this  jewel  in  the 
family  is  a  mere  matter  of  sentiment,  and  a  sentiment 
which  we  ought  not  to  regard.  I  cannot  go  to  that 
extent.  Even  if  the  sentiment  is  fanciful,  I  am  not 
prepared  to  say  that  we  ought  to  pay  no  ref^rd  to 
it.  I  daresay  this  diamond  has  not,  historically,  the 
value  of  some  other  jewels  which  have  a  longer 
pedigree.  But  it  is  evidently  an  object  with  the 
family  to  avoid  parting  with  it.  They  might  not 
object  so  much  to  the  si^e  of  some  of  the  other  heir- 
looms. We  cannot  ignore  the  fact  that  their  feeling  is 
that  they  wish  to  keep  in  the  family  a  very  beautiful 
and  up  to  the  present  moment  almost  unique  diamond. 
It  is  of  a  colour  not  seen  at  all  until  modem  times. 
Another  blue  diamond  has  lately  been  brought  from 
South  Africa,  and  it  is  possible  that  more  of  the  same 
colour  may  be  obtained  there.  But  there  is  no 
reasonable  probability  of  the  value  of  this  particular 
diamond  bemg  diminished  by  anything  which  is  at  all 
likely  to  come  from  that  quarter.  Why,  then,  should 
this  Hope  diamond  be  sold  P  I  think  Chitty,  J.,  was 
quite  right  when  he  said  that  when  a  tenant  for  life 
comes  to  the  court  with  an  application  under  section 
37  of  the  Settled  Land  Act,  1882,  to  obtain  its  sanction 
to  a  sale  there  must  be  some  reason  to  induce  the 
court  to  give  its  sanction.  The  observations  which 
Mr.  Farwell  pressed,  and  very  properly  pressed,  upon 
us,  about  the  tenant  for  life  in  the  case  of  In  re 
Marquis  of  Aileahury'a  Settled  Estates,  40  W.  IL 
243,  [1892]  1  Gh.  506,  affirmed  in  House  of 
Lords,  41  W.  E.  318,  [1892]  A.  C.  356,  being 
master  of  the  situation,  amount  only  to  this.  I 
was  there  addressing  myself  to  a  totally  different 
set  of  circumstances,  and  what  I  meant  was  that 
under  section  3  of  the  Act  the  tenant  for  life  was 
master  of  the  situation,  because  he  could  ruin  the 
estate  by  selling  the  whole  of  it  except  the  mansion- 
house.  The  question  there  was  not  upon  whom,  when 
an  application  is  made  for  leave  to  sell  the  mansion- 
house,  the  burden  of  proof  lies.  As  to  that  matter,  I 
think  the  view  of  Chitty,  J.,  is  right,  when  he  said,  in 
regard  to  the  present  estate,  when  the  question  of 
selling  the  pictures  was  before  him,  that  a  tenant  for 
life  who  makes  an  application  under  the  Settled  Land 
Act  for  the  sanction  of  the  court  ought  to  make  out 
a  case,  and  not  a  doubtful  case,  for  the  interference 
of  the  court.  I  think  we  certainly  ought  not  to 
say  that  when  the  tenant  for  life  asks  for  our  sanction 
to  a  sale  it  is  for  those  who  oppose  the  sale  to  satisfy 
us  that  we  ought  not  to  sanction  it.  However,  in  the 
present  case  it  does  not  matter  on  whom  the  burden 
of  proof  is.  We  have  all  the  facts  before  us,  and  I 
cannot  see  that  it  is  for  the  benefit  of  anyone  except 
this  extravagant  tenant  for  life  that  this  diamond 
should  be  sold.  I  think  I  should  myself  have  taken 
the  same  view  as  Byrne,  J.  has  done  if  the  case  had 
come  before  me  in  the  first  instance.  The  only  point 
Mr.  Farwell  made  which  impressed  me  at  all  was  that 
the  estate  duty  had  to  be  considered  and  provided  for. 
No  doubt  it  has ;  and  the  estate  duty,  or  rather  the 
Finance  Act  of  1894  which  imposes  it,  hM  rendered  it 
necessary  very  often  to  break  up  family  collections, 
and  goes  far  to  render  a  sale  unavoidable.  But  that 
is  no  reason  for  us  to  accede  to  tb*"  present  application. 
The  appeal  will  therefore  be  disuiisised. 

BoMEB,  L.J.— I  agree  with  the  Master  of  the  Bolls  | 


in  what  he  has  said  with  reference  to  tins  case,  ud  I 
will  add  only  a  few  words. 

The  sole  reason,  as  the  Master  of  l^e  BoIIb  hta 
pointed  out,  for  this  application  is  that  the  toitQt 
for  life  may  increase  his  income.  At  the  present  time 
he  has  an  allowance  of  £2,000  a  year  as  his  mwotof 
support,  having  by  his  own  extravagance  dinpated 
the  whole  of  his  life  income  in  this  estate.  One  CBBBot 
help  feeling,  and  seeing,  that  but  for  the  extravigne« 
of  the  tenant  for  life,  the  present  applicant,  no  niek 
application  as  this  would  probably  have  been  msde. 
The  appHoation  is  opposed  by  all  the  members  of  tka 
family  who  are  interested  in  these  estates;  and  I 
do  not  think  one  ought  to  minimize  a  family  ieding 
of  this  kind.  The  diamond  is  called  by  the  name  5i 
the  family,  and  is  widely  known  by  that  name.  Very 
philosophical  minds  may,  no  doubt,  smile  at  and  ena 
deride  pride  in  the  possession  of  a  oelebrated  jewd. 
But  the  court  cannot  ignore  the  existence  of  tint 
feeling.  We  are  sitting  here  to  act  as  men  of  the 
world  in  dealing  with  a  question  of  this  kind,  and 
undoubtedly  many  families  do  take  a  great  pcide  in 
possessing  jeweb  widely  known  and  oelebiated,  and 
especially  jewels  of  a  unique  type.  I  think  the  vliok 
family  may  reasonably  say  that  they  deeiie  the  faaulf 
should  retain  this  celebrated  diamond,  widely  knovn 
by  their  own  name. 

I  do  not  think  we  ought  to  consider  the  Settled 
Land  Act  as  suggesting  or  in  any  way  laying  down 
that  the  wishes  of  the  testator  are  to  be  entirely 
disregarded.  The  testator  certainly  did  intend  tini 
gem  to  be  treated  as  a  settled  heirloom,  and  I  do  not 
think  that  intention  ought  to  be  ignored.  Tbe 
Settled  Land  Act  has  not  said  that  the  wishes  of  tin 
testator  are  to  be  entirely  disregarded,  and  I  do  not 
think  that  that  was  the  intention  of  the  Settled  Lad 
Act.  The  court,  sitting  to  consider,  on  any  qieciil 
application,  whether  a  sale  of  heirlooms  ought  to  be 
made,  ought  to  look  at  the  whole  case :  the  intsBtiaa 
of  the  testator,  the  wishes  of  the  family,  and  the 
circumstances  showing  whether  a  sale  would  he  fior 
the  benefit  of  the  estate  as  a  whole.  I  cannot  help 
thinking  that  if  this  estate  is  looked  at  apart  from  tk« 
peculiar  condition  of  the  present  tenant  for  life- 
seeing  that  the  income  of  the  estate  is  about  £16.00>) 
a  year — the  family  may  well  desire  that  an  estate 
bearing  that  income  should  retain  the  Hope  Diamoid, 
and  may  say  that  it  is  not  for  the  b^efit  of  the 
members  of  the  family  from  time  to  time  that  a  jewel 
of  this  character  shocdd  be  sold. 

For  these  reasons  it  appears  to  me  that  the  judgmcBt 
of  the  court  below  is  correct,  and  that  the  appeal  on^ 
to  be  dismissed. 

Appeal  dismissed* 

Solicitors,  Maddisons,  Leman,  <£*  Oo. :  RidiardSmiii 
<Ss  SonSt  for  Marshalls  A  Bate,  East  Betford ;  Dev^-m- 
shire,  Monkland,  &  Co. ;  Richards  dt  Nif/htingale. 


July  4. 


From  Chan.  Div.  \ 

(Lindley,  M.B.,  Jeune,  P.,  [ 

and  Bomer,  L.  J.)         j 

In  re  Moss. 
KmosBUiiY  V.  Waltkb,  (o.) 

Will — Construction — Gi/t  to  a  doss — Qifl  to  A.  and  <W 
children  of  B,  in  equal  shares — Death  of  J.  W'^ 
testator — Lapse. 

A  gift  by  vjiU  to  a  dass  properly  so  called  (ie.»  « 

(a.)  Beported  by  R.  0.  Mackenzie,  E^sq.,  fiairist^^ 

at-Law. 


VoLXLvn.    tAiv.i«,n».j        THE  WEEKLY  REPORTER. 


643 


GoiTST  OF  Appeal. 


Iir  BE  M088. 


CoTTBT  OF  Appeal. 


number  of  peraons  indicated  hy  a  general  deeeription) 
and  A.f  a  named  individtuU,  in  equal  ehareSf  is  prima 
facie,  in  legal  contemplationy  a  gift  to  a  claes  ;  eo  tJiat, 
on  Uie  death  of  A.  in  the  teaiator*s  lifetime,  the  whole  of 
the  property  vrill  he  divisible  amongst  the  other  legatees. 
Decision  of  North,  J.,  reversed. 

Appeal  from  North,  J. 

The  testator,  one  Mobs,  died  on  the  24th  of  March, 
18$)3,  having  by  his  will  given  all  his  share  or  interest 
in  the  Daily  Telegraph  newspaper  to  trustees  upon 
trust  to  pay  the  income  thereof  to  his  wife  for  her 
life,  and  after  her  death  upon  trust  for  the  testator's 
niece,  Elizabeth  Jane  Fowler,  and  the  child  or 
children  of  his  sister,  Emily  Walter,  who  should 
attain  twenty-one,  equally  to  be  divided  between 
them  as  tenants  in  common.  The  residue  of  the 
estate  the  testator  gave  to  his  wife.  The  niece, 
Elizabeth  Jane  Fowler,  died  in  the  testator's  lifetime, 
having  attained  twenty-one,  but  not  having  been 
married.  The  testator's  wife  survived  him,  dying  on 
the  24th  of  September,  1897.  The  sister  was  still 
living,  as  were  also  aU  of  her  five  children.  The 
question  having  arisen  whether  the  disposition  of  the 
interest  in  the  Daily  Telegraph  was  of  the  nature  of  a 
gift  to  a  class,  so  that  Eliza oeth  Jane  Fowler's  share 
was  divisible  among  the  children  of  Mrs.  Walter,  or 
whether  her  share  lapsed  and  fell  into  residue,  the 
representatives  of  the  testator's  widow  took  out  au 
originating  summons  to  have  that  question  deter- 
mined by  the  court. 

North,  J.,  decided  that  the  gift  was  not  a  gift  to  a 
class,  and  that,  by  reason  of  the  niece's  death  in  the 
testator's  lifetime,  her  share  lapsed  and  passed  under 
the  residuary  gift. 

Mrs.  Walters  children  appealed. 

Svnnfen  Eady,  Q.C.,  Henry  Terrell,  Q,C.,  and  J.  G, 
FawcuSt  for  the  appeal,  referred  to  1  Jarman  on 
WDls  (5th  ed.),  p.  232 ;  In  re  Stanhope's  Trusts,  27 
Beav.  201 ;  AspinaU  v.  Duckworth,  14  W.  R.  527,  35 
Beav.  307  ;  Pearhs  v.  Moaeley,  29  W.  B.  1.  5  App.  Cas. 
714,  723  ;  Clark  v.  Phillips,  17  Jur.  886;  Knapping  v. 
7'amlinson,  34  L.  J.  Ch.  3 ;  and  In  re  Jackson,  Shiers 
▼.  Ashworth,  32  W.  B.  194,  25  Ch.  D.  162. 

Haldane,  Q.C,  and  E,  F,  Ball,  for  the  legal  per- 
sonal representatives  of  the  widow,  cited  In  re  Chap- 
lin's Trusts,  33  L.  J.  Oh.  183 ;  12  W.  R.  Ch.  Dig.  108 ; 
Wilson  V.  Alter,  29  W.  R.  480;  and  Drakef&rd  v. 
Drakeford,  11  W.  R.  977,  33  Beav.  43. 

IT.  Hatfield  Green,  for  the  trustees. 

No  reply  was  called  for. 

LiNDLET,  M.B. — It  is  very  difficult  to  construe  this 

will  by  the  light  of  the  authorities.      But  in  one 

respect  I  entirely  agree  with  North,  J.     I  do  not 

tbiiik  the  authorities  help  us  much  because  they  are 

in  inextricable  confusion.     I  do  not  think  any  case 

ran  be  cited  on  either  side  which  caunot  be  matehed 

hy  a  Cdse  on  the  other  side  more  or  less  undistinguish- 

able  from  it.    In  the  present  case  we  have  to  deal 

with  this  wiU,  and  the  practical  question  we  have  to 

decide  is  what  is  to  become  of  the  share  of  the 

testator  in  the  Daily  Telegraph,     When  the  testetor 

made  his  will  he  had  a  niece  named  Elizabeth  Jane 

Fowler  and  a  sister  named  Emily  Walter,  both  living. 

Miss  Elizabeth  Jane  Fowler  was  a  spinster,  and  was 

then,  as  I  understaud,  nearly  but  not  quite  twenty - 

one  years  of  age.    Mrs.  Walter  had  several  children 

then  and  might  have  more.    What  the  testetor  has 

done  by  his  will  is  this :  he  has  given  his  share  in  the 

Daily  Telegraph  to  trustees  upon  trust  to  pay  the 

income  to  his  wife  for  her  life,  and  after  the  death  of 

his    wife  upon  trust  for  the  said    Elizabeth  Jane 

Fowler  and  the  child  or  children  of  his  sister  Emily 


Walter  who  should  attein  the  age  of  twenty-one  years, 
equally  to  be  divided  between  them  as  tenants  in 
common.  Miss  Elizabeth  Jane  Fowler  died  in  the 
testetor's  lifetime,  and  Mrs.  Walter  is  alive  and  has 
five  children.  The  wife  is  now  dead  and  the  time  for 
dealing  with  the  share  in  the  Daily  Tdegraph  has 
therefore  arrived.  Who,  then,  is  to  take  it  ?  There 
are  several  rival  views  about  that.  One  view  is — and 
that  is  the  view  adopted  by  the  learned  judge  in  the 
court  below — that  the  share  which  Elizabeth  Jane 
Fowler  would  have  taken  if  she  were  aUve  (that  is, 
one-sixth,  as  I  understand  it)  has  lapsed  and  has  fallen 
into  the  residuary  estete ;  so  that,  according  to  that 
view,  one-sixth  of  the  testetor's  share  or  interest  in 
the  JDaily  Telegraph  has  gone  to  persons  who  certainly 
were  never  intended  by  him  to  take  it.  That  he  dia 
not  intend  this  is  obvious.  It  may  be  the  legal 
result  of  ^e  words  he  has  used,  but  it  is  obvious 
that  it  was  never  dreamed  of  by  the  testator.  What 
he  intended  was  that  this  interest  in  the  Daily 
Telegraph  should  go  among  the  persons  he  has  named, 
and  not  to  other  persons  who  merely  represent  hitt 
residaarv  legatee.  The  difficulty  of  the  present  case 
lies  in  una.  We  hear  about  classes,  and  about  gifts 
to  classes,  and  about  the  definition  of  a  class.  You 
may  define  a  class  in  a  thousand  ways.  Anybody 
may  make  any  number  of  things  or  persons  a  class 
by  singling  out  one  or  more  attributes  which  are 
common,  more  or  less,  to  them  all,  and  making  that 
attribute,  or  those  attributes,  the  definition  of  a 
class.  We  have  been  referred,  not  improperly  at  all, 
to  Mr.  Jarman's  definition  of  a  class,  for  the  purpose 
for  which  lawyers  want  such  a  definition — that  is,  for 
the  purpose  of  construing  a  will.  I  think  Mr. 
Swinfen  Eady  is  right  in  saying  that  if  you  look 
at  that  definition  the  gift  in  this  will  does  come 
within  it.  But,  after  all,  whether  you  call  this  a 
dass,  or  whether  you  call  it  a  nxmiber  of  persons  who 
are  treated  by  the  testetor  as  if  they  were  a  dass, 
that,  it  appears  to  me,  is  a  mere  matt^  of  language, 
and  I  should  seek  to  avoid  deciding  it.  A^  and 
caution  have  made  me  very  reluctant  to  frame 
definitions,  unless  you  can  make  a  law  to  accord  with 
your  definitions,  which  judges  cannot  do.  We  have 
to  decide  what  is  to  be  done  with  the  share  given  to 
the  lady  who  has  died.  The  testetor  says  that  his 
interest  in  the  Daily  Telegraph  is  to  be  equally 
divided  between  her  and  the  children  of  Emily 
Walter — to  be  divided  equally  between  them  all.  If 
some  of  those  persons  between  whom  it  is  to  be 
equally  divided  are  dead,  are  the  shares  of  those  who 
are  dead  to  go  to  somebody  else,  or  are  they  to  go  to 
those  who  survive?  That  is  the  real  practical 
question,  whether  you  say  that  the  legatees  are  in 
effect  a  dass  (as  Mr.  Theobald  does  in  a  passage  at 
p.  645  of  t^e  4th  edition  of  his  book,  where  he  says : 
'*  It  is  clear  that  a  gift  to  A.  and  the  children  of  B. 
may  in  effect  be  a  gift  to  a  class,  if  the  testator  treate 
the  legatees  as  a  dass  "),  or  whether  you  call  them  a 
number  of  persons  who  are  to  be  treated  as  a  dass, 
does  not  really  matter  in  the  least.  The  guiding 
question  here  is,  What  is  to  be  done  with  this 
property  F  What  is  to  be  done  is  that  this  interest  is 
to  be  mvided  among  these  people,  and,  I  will  add, 
among  sudi  of  them  as  shall  be  living.  That  is  the 
obvious  intention.  The  alternative  view  takes  the 
share  of  the  deceased  niece  away  where  it  was  never 
intended  to  go ;  and  on  that  ground  it  appears  to  me 
that  we  ought  to  differ  from  the  learned  judge  in  the 
court  bdow.  I  confess  that  if  this  case  had  come 
before  me  in  the  first  insteuoe  I  think  I  should  have 
dedded  it  as  North,  J.,  did,  but  my  brother  Bomer 
has  convinced  me  that  his  view  is  the  right  one. 

I     Jeuxe,  p. — I  agree,  and  I  do  not  propose  to  add 
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anything.  I  have  no  wish  to  aay  anything  to  make 
tiie  decisions  on  this  subject,  which  are  contradictory 
and  complicated,  more  so  than  they  already  are. 

BoMEB,    L.J. — In   the    absence  of    any  context 
negativing  the  view,  I  think  that  when  a  testator 
gives  property  X.  to  A.  and  a  class  of  persons  (say, 
the  children  of  B.)  in  equal  shares,  he  intends  the 
whole  of  X.  to  pass  by  his  gift  if  any  one  of  the 
children  of  B.  survives  him,  even  althoagh  A.  does 
not.    Clearly  if  A.  survived  and  none  of  the  children 
of  B.  survived  so  as  to  share,  then  A.  would  take  the 
whole,  for  A.  would  have  to  take  either  the  whole  or 
nothing ;  unless,  indeed,  it  could  be  said  that  you  are 
to  look  at  the  number  of  children  of  B.  living  at  the 
date  of  the  will,  and  that  you  are  to  say  there  is  an 
intestacy  as  to  the  share  of  each  sudi  child  dying 
between  the  date  of  the  will  and  the  testator*s  death. 
That,  to  my  mind,  is  clearly  an  untenable  proposition. 
If  the  testator  intended  that  A.  should  take  the  whole 
if  nune  of  the  children  of  B.   survived   him    (the 
testator)  so  as  to  share,  I  think  also  he  intended  the 
chil^en  of  B.  to  take  the  whole  if  A.  did  not  survive 
so  as  to  share.    There  is  no  satisfactory  reason,  to 
my  mind,  to  distinguish  between  these  two  cases.    I 
thmk  that  in  such  a  gift  as  I  have  mentioned  what 
the   testator   really  means  is  that  the  property  is 
to   be    shared    equally   by   a   body  constituted  of 
such   of   the    following    as    shall   be   existing    at 
the  date  of  the  testators  death  (that  is  to  sa^,  A. 
and  the  children  of  B. ;  and  genenJly  when  a  testator 
gives  property  to  be  shared  at  a  particular  period 
equally  between  a  class,  properly  so  called,  and  an 
individual  or  individuals  (and  there  is  nothing  to 
negative  this  view  in  the  rest  of  the  will),  I  think 
that  what  the  testator  must,  primd  facie,  be  taken  to 
mean  is  that  you  are  to  see  which  of  that  aggregated 
body  is  to  share  in  that  property  at  the  time  it  comes 
for  distribution,  and  that  such  a  gift  is  really  a  gift 
to  a  class.    Though  I  am  perfectly  well  aware  of 
the  danger  there  is  in  attempting  to  lay  down  general 
propositions,  and  though    few  judges  would  more 
shrink  from  doing  so  than  I,  knowing  as  I  do  how  a 
general  proposition  laid  down  often  hampers  judges  in 
dealing  wim  succeeding  caces,  yet  I  do  think  thisit  in 
the  present  case  I  may  venture  to  make  the  following 
statement,  especially  as  the  authorities  are  so  con- 
flicting, and  as  there  is  no  express  decision  of  the 
House  of  Lords  or  of  the  Court  of  Appeal  upon  the 
point.    In  my  opinion  it  is  correct  to  say  that  a  gift 
by  will   to  a  class   (properly  so  called)  and  A.,  a 
named  individual,    to    share    equally — so  that    the 
testator  contemplates  A.  taking  the  same  share  that 
each  member  of  the  class  will  take — is  primd  fade 
a  gift  to  a  cla£S. 

For  these  ri-asons — applying  these  principles  to  the 
ca*e  before  us — I  have  no  hesitation  in  saying  that 
i'l  my  opinion  the  gift  here  was  a  gift  to  a  class ;  that 
Elizabeth  Jane  Fowler  was  intended  to  share  only  as 
ooe  of  a  class ;  and  that,  inasmuch  as  she  did  not 
survive  to  share,  the  rest  of  the  class  take  the  whole 
of  the  pro{  erty. 

Appeal  allowed.  Declaration  that  the  gift  was  or  was 
to  be  treated  aa  a  gift  to  a  class ^  and  that  the  share  of 
E,  J,  Fuwhr  did  not  lapse. 

Solicitors,  Tilleards ;  V.  7.  Chamberlain, 
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(Lord  Bussell  of  Killowen,  C.J.,    > 

and  A.  L.  Smith  and  Collins,  L.  JJ.)  j 
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Landlord  and  tenant — Lease— Protfiso  for  re-^sinf-^ 
Covenant  against  assigning  or  undeHeUing-^Liqnk^ 
turn  of  lessee  company^Notiee—ConoetfOMei^  id. 
1881  (44  <k  45  Vict.  c.  41),  s.  14— CbRMyoacuy  idt, 
1892  (55  cC;  56  Vict.  c.  13),  s,  2,  suh-sectiom  2. 


A  lease  granted  by  the  plaintiffs*  predeeesson 
a  covenant  against  assigning  or  underletHng  witkotd  ik 
consent  of  the  lessors,  and  also  a  proviso  far  rt-eaini  if 
the  lessees  should  commit  any  breach  of  oownoiit,  or  if 
(inter  alia)  the  lessees,  being  a  company,  skouli  vin 
into  liquidation,  whether  compulsory  or  mluntary.  Tkt 
lease  was,  with  the  consent  of  tJie  lessors,  assigtid  fo  <k 
defendants,  who  were  an  individual  and  a  limited  am- 
pany.  The  defendant  company  weni  into  liquidatkm, 
not  in  consequence  of  insolvency,  but  for  the  paym  pf 
being  reconstructed,  and,  having  agreed  to  sell  the  Uom  U 
a  new  company,  let  the  new  company  into  poueuim 
pending  the  completion  of  t?ie  purchase,  the  new  ccmfomi 
undertaking  to  pay  all  rents,  rates,  and  outguifp. 
Within  a  year  of  the  liquidation  the  plaintiffs  oommtvA 
an  action  to  recover  possession  under  the  proviso  for  rt- 
entry. 

Held,  (1)  that  the  proviso  for  re-entry  if  tU  Utm 
company  should  enter  into  liquidation  was  a  amdSim 
running  with  the  land;  (2)  that  the  defendant  amfoa^ 
had  entered  into  liquidation  within  the  meaning  of  m 
proviso  ;  (3)  that,  by  virtue  of  section  2,  suh-seditm  2, 4 
the  Conveyancing  Act,  1892,  notice  under  sedUon  Wif 
the  Conveyancing  Act,  1881,  was  necessary  befort  ik 
plaintiffs  could  enforce  a  forfeiture  on  the  ground  offSu 
liquidation  of  the  defendant  company ;  and(^)(kti^ 
lAing  the  new  company  into  possession  did  not  cotMA , 
a  breach  of  the  covenant  against  assigning  or  ss^i 
letting. 

Appeal  from  the  judgment  of  Hawkins,  J.,  tt  At 
trial  of  an  action  without  a  jury,  [1898]  2  a  B.  2alL 
46  W.  R.  Dig.  89. 

The  action  was  brought  to  recover  possessioa  si 
premises  under  a  proviso  for  re-entry  oontaioed  a  • 
lease*  By  the  lease  in  question,  which  was  dated  tfai 
4th  of  November,  1889,  the  tmsteee  of  the  wtD  if 
lliomas  Horsey,  deceased,  demised  the  prefldsfls  vs 
John  Donelly  and  a  limited  company  for  a  termsf 
twenty-one  years. 

The  lessees  for  themselves  and  their  aan^ns,  sad  it 
a  separate  covenant,  each  of  them  for  hunsetf  nl 
itself  respectively  and  his  and  its  respective  tmp»» 
covenanted  to  pay  the  rent,  to  repair  the  pwritwfc 
and  not  at  any  time  or  times  during  the  term  It 
assign  or  underlet  the  premises,  or  any  part  ther«<ii 
without  first  obtaining  the  consent  of  the  Isbno  is 
writing,  which  consent  was  not  to  be  uoretsoDibly  ff 
vexatiously  withheld  in  the  case  of  the  lessees  sstidf* 
ing  the  lessors  that  the  proposed  assignee  was  a  ssh- 
stantial,  respectable,  and  responsible  person.  Hiubmi 
a  proviso  in  the  lease  for  re-entry  **if  the  ' 
shall  at  ah^  time  fail  or  negplect  to  perform  or 
any  of  theur  covenants,  or  if  the  lessees  shall 
bankrupt  or  enter  into  liquidation  for  the  bflneii  rf 
or  compound  with  their  creditors,  or,  beiog  a  otst- 
pany,  shall  entw  into  liquidation  iHiether  oompnlsMy 
or  voluntary." 

On  the  1st  of  August,  1894.  the  leaton  cmnfm 
their  interest  in  the  premises  to  the  plamtiflEi.    (^ 

(a.)  Beposted  by  F.  G.  Eucksb,  Esq.,  BanitbK-str 

Law. 
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the  3l8t  of  Dforch,  1896,  the  lessees,  with  the  consent 
of  the  plaintiffa,  assigned  the  residae  of  the  term  to 
the  defendants,  JacoD  Steiger  and  the  Petrifite  Go. 
(Limited).  The  consent  of  the  plaintiffs  was  expressly 
limited  to  that  particular  assignment.  In  December, 
1896,  the  Petrifite  Co.,  at  a  general  meeting,  duly 
passed,  under  section  129  of  the  Companies  Act,  1862, 
i  resolation  for  a  Yolnntary  winding  up.  This 
tsolation  was  duly  confirmed  at  a  meeting  in 
Ftimary,  1897,  and  a  liquidator  was  appointed.  The 
iqnidation  was  not  on  account  of  any  pecuniary 
mbarrassment  of  the  company,  but  simply  for  the 
Mipose  of  reconstructing  the  company  and  increasing 
ti  capital.  Iq  furtherance  of  this  object  a  new 
ompanywas  in  September,  1897,  duly  formed  and 
egistered  under  the  same  name. 

On  the  29th  of  October,  1897,  a  notice  under  section 
4  of  the  Convey ancing  Act,  1881,  was  served  by  the 
daintiffs  on  the  orinnal  lessees  and  the  defendant 
Keiger.  On  the  2nd  of  November  a  similar  notice 
ras  aerred  on  the  defendant  company.  It  stated  as 
[lomidB  of  forfeiture  that  the  defendant  company  had 
ntered  into  liquidation,  and  that  there  had  been 
Reaches  of  the  covenant  to  repair.  On  the  4th  of 
fovember  the  action  was  commenced. 

On  the  2nd  of  December,  1897,  an  agreement  was 
nteored  into  between  the  defendants  and  the  new 
Qmpsny,  by  which  it  was  agreed  that  the  defendant 
Mnpany,  with  the  approval  of  the  defendant  Steiger, 
bonld  sell,  and  the  new  company  should  purchase, 
Q  the  right  and  interest  of  the  defendants  in  the 
Mse.  The  agreement  contained  a  stipulation  that, 
iu)aghthe  purchase  might  not  then  oe  completed, 
iie  new  company  should  be  let  into  possession  of  the 
nmises  within  seven  days  of  the  first  allotment  of 
larei  in  the  new  company,  and  should  as  from  that 
ate  pay  all  rents,  rates,  taxes,  and  outgoings,  but 
lat  in  the  event  of  a  rescission  of  the  agreement 
riiich  had  not  happened)  possession  of  the  premises 
ionld  he  redeliv^:^  to  me  defendants.  The  new 
)mpany  was  accordingly  let  into  possession,  but  no 
■ignment  of  the  lease  was  made.  The  plaintiffs 
O^ed  that  what  had  been  done  under  this  agreement 
nistituted  a  new  ground  of  forfeiture,  as  being  a  breach 
I  the  covenant  against  assigning  or  underletting, 
nd  it  was  agreed  on  terms  that  this  alleged  new 
round  of  forfeiture  shall  be  treated  as  having  been 
I  existence  before  the  issue  of  the  writ.  At  the  trial 
le  allegation  of  breaches  of  the  covenant  to  repair 
as  abandoned.  Hawkins,  J.,  gave  judgment  for  the 
laintifb  on  the  ground  that  the  defendant  company 
id  entered  into  liquidation  within  the  meaning  of 
tsproTiso  for  re-entry. 
The  defendants  appealed. 

Herbert  Beed,  Q,G.,  Hammond  Chambers,  Q,0,, 
oome,  Clarke  WiUiama,  and  Timine,  for  the 
ifendants. 

Christopher  James  and  B,  A,  Cohen,  for  the  plaintiffs. 

CW.  adv»  vulL 

May  16.— Lord  Rtjsskll  of  Killowen,  C.J.,  read 
w  following  judgment :  The  question  is  whether  the 
bintiff  company  has  established  the  right  to  re-enter 
pen  the  demised  premises  upon  either  of  the  grounds 
I  forfeiture  alleg^ — namely,  (a)  that  the  defendant 
unpany  has  entered  into  liquidation ;  or  {b)  that  the 
Bfenduits  have  underlet  the  demised  premises, 
int,  as  to  the  liquidation — ^that  the  defendant 
nnpany  has  entered  into  liquidation  is  not  denied, 
it  it  was  argued  for  the  defendants  (1^  that  upon 
le  true  construction  of  the  lease  the  liquidation, 
ithin  the  meaning  of  the  condition  or  proviso  in  the 
sse,  must  be  a  liquidation  brought  about  by,  or  in 
Muequenoe  of,  insolvency,  which  (it  was  admitted) 


was  not  the  case  here ;  (2)  that  the  proviso  in  the 
lease  only  applied  in  case  the  individual  lessee  was 
bankrupt  or  nad  liquidated  with  his  creditors  and  the 
company  had  entered  into  liquidation  in  consequence 
of  insolvency;  (3)  that,  if  these  contentions  failed, 
the  proviso  or  condition  in  question  did  not  run  with 
the  land  so  as  to  bind  the  defendants,  who  were 
assigns  merely  of  the  original  lessees ;  (4)  that  due 
notice  under  the  Conveyancing  Act  of  1881,  s.  14, 
had  not  been  given  before  action,  and  that  this  was  a 
condition  precedent  to  the  right  to  maintain  any 
action ;  and  lastly  (5)  that  the  defendants  were,  all 
these  contentions  failing,  entitled  to  apply  to  the 
court  for  relief.  I  propose  to  consider  tikese  points 
seriatim. 

As  to  the  first  point,  in  my  jud^ent  the  determin- 
ing event  is  the  entering  into  liquidation  in  fact,  and 
the  cause  which  led  to  that  event,  or  its  object,  is 
whoUy  immateriaL  The  contention  of  the  defendants 
involves  the  introduction  into  the  proviso  after  the 
word  *' voluntary  "  of  the  words  ''in  consequence  of 
insolvency.'*  It  seems  to  me  the  condition  or  proviso 
must  be  construed  according  to  its  plain  meaning 
and  without  this  qualification. 

As  to  the  second  point,  I  think  that  the  condition 
is  caref  ally  framed  so  as  to  make  the  proviso  for  re- 
entry apply,  if  either  the  individual  lessee  became 
bankrupt  or  compounded  with  his  creditors,  whidi  is 
the  first  clause  of  the  condition,  or  if  the  company 
lessee  entered  into  liquidation.  If,  therefore,  this 
were  an  action  against  the  original  lessees,  the  plain- 
tiff company  would,  subject  to  the  question  of  notice, 
be  entitled  to  re-enter  under  the  condition.  But  this 
is  an  action  against  the  assigns  of  the  original  lessees. 

The  third  point,  which  presents  the  greatest  difficulty, 
has  therefore  to  be  considered — namely,  is  this  con- 
dition of  re-entry  in  tiiie  event  of  the  company  enter- 
ing into  liquidation  one  which,  in  the  language  of  the 
common  law,  "  runs  with  the  land  "f  It  is  to  be 
noted  that  this  question  was  not  raised  in  the  court 
below,  and  the  judgment  of  the  learned  judge  is 
silent  upon  it.  It  was  put  in  argument  that  the 
question  here  turned  upon  a  condition  and  not  upon  a 
covenaut,  and  it  was  suggested  that  the  cases  dealing 
with  covenants  were  therefore  not  authorities  on  the 
present  question.  I  cannot  assent  to  this  view. 
Whether  a  particular  covenant  or  contition  does  or  does 
not  run  with  the  land  is  determined  by  the  common 
law,  and  it  is  enough  to  say  that  the  authorities  uni- 
formly treat  them  as  governed  by  the  same  principles: 
Stevens  v.  Copp,  17  W.  R.  166,  L.  R.  4  Ex.  20.  Farther, 
the  statute  32  Hen.  8,  c.  34,  s.  1,  which  gives  assignees 
of  the  reversion  the  same  benefit  and  remedies  as  lessors 
or  grantors  in  respect  of  covenants  and  conditions, 
couples  them  together,  and  section  2  of  that  Act, 
which  gives  lessees  the  same  remedies  against  assignees 
of  the  reversion  which  they  had  against  the  lessor  or 
grantor,  in  like  manner  couples  conditions  and 
covenants  together.  Is,  then,  the  condition  in 
question  one  the  burden  of  which  rims  with  the  land  so 
that  its  obligation  binds  the  assignee  of  the  lease  ? 
The  answer  to  this  question  depends,  in  this  case, 
upon  whether  it  is  a  condition  touching  the  thing 
demised  or  is  merely  collateral.  I  say  "  in  tiiis  case  ** 
because  there  are  undoubtedly  collateral  covenants  or 
conditions  which  on  equitable  principles,  but  only  in 
a  restrictive  sense,  bind  the  assignee.  But  this  prin- 
ciple is  confined  to  covenants  and  conditions  of  a 
negative  character,  and  depends  upon  notice.  But 
apart  from  cases  of  this  class  the  true  principle  is  that 
no  covenant  or  condition  which  affects  merely  the 
person,  and  which  does  not  affect  the  nature,  quality, 
or  value  of  the  thing  demised  or  the  mode  of  using 
or  enjoying  the  thing  demised,  runs  with  the  land : 
see  Mayor  of  Conyleton  v.  FaUison,  10  East  ISO.   Does, 
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then,  the  condition  or  proviso  in  question  "  run  with 
the  land  "  ?  On  the  whole,  and  after  mudh  hesita- 
tion, I  have  arriTed  at  the  conclusion  that  it  does. 
It  must  be  taken  as  fully  established  that  a  covenant 
against  assignment  and  also  a  proviso  for  re-entry  in 
the  case  of  bankruptcy  run  with  the  land :  see  Boe  v. 
iSo^M,  1  M.  & 8.  297  ;  Doer.  Davidyl  CM.  &R.  405; 
Doe  V.  Liglehy,  15  M.  &  W.  465 ;  WiUiama  v.  Earh, 
L.  E.  3  Q.  B.  739,  17  W.  B.  0.  L,  Dig.  74 ;  Varlev  v. 
Ooppardy  20  W.  E.  972,  L.  E.  7  C.  P.  505 ;  Smith  v. 
G-ronow,  40  W.  E.  46,  [1891]  2  Q.  B.  394.  I  think 
that  a  proviso  for  re-entry  in  case  of  liquidation  by  a 
company  or  individual  falls  within  the  principle  of 
these  cases,  and  indeed  that  the  proviso  as  to  liquida- 
tion is  cognate  both  to  a  covenant  against  assignment 
Hud  to  a  proviso  relating  to  bankruptcy.  It  partakes 
of  the  character  of  each  of  them.  '&B  proviso  against 
bankruptcy  was  introduced  into  leases  in  consequence 
of  the  ordinary  covenant  against  assignment  being 
held  not  to  apply  to  the  involuntary  assignment  which 
is  the  consequence  of  bankruptcy  (see  Doe  v.  Inglehy) ; 
and,  like  the  covenant  against  assignment,  it  touches 
the  question  who  shall  have  and  occupy  the  premises 
demised,  and  therefore  touches  and  concerns  the  thing 
demised  :  see  Williams  v.  Earle,  per  Blackburn,  J.  I 
find  myself  unable  to  draw  any  distinction  in  principle 
between  these  cases  and  the  case  of  a  proviso  for 
re-entry  in  case  the  assign  of  the  lessee  should 
enter  into  liquidation.  I  think  the  result,  that 
covenants^  against  assignment  and  provisoes  for 
re-entry  in  the  event  of  bankruptcy  or  liquidation 
stand  on  the  same  footing,  is  made  clearer  by  con- 
sidering what  are  the  consequences  following  from  a 
company  entering  into  liquidiation.  By  section  129  of 
the  Companies  Act,  1862,  the  company  may  be  wound 
up,  as  in  this  case,  by  a  special  resolution,  and  by 
section  130  the  winding-up  is  deemed  to  commence 
when  the  resolution  is  passed.  By  section  131,  the 
special  resolution  having  been  passed,  the  company 
ceases  to  carry  on  its  business  except  as  far  as  may  to 
required  for  its  beneficial  winding  up ;  it  is  moribund, 
if  not  dead.  By  section  133  its  property,  after  pay- 
ment of  creditors,  must  be  distributed  amongst  its 
members,  and  by  sub-section  7  of  section  133  the 
liquidator  may,  without  its  being  necessary  to 
obtain  any  sanction  from  the  court,  ezerdse  all 
the  powers  of  the  ofiGlcial  liquidator;  and  amongst 
these  powers  is  that  given  by  section  95,  enabling 
the  liquidator  to  sell  the  real  or  otiier  property  to 
any  person  or  company,  or  to  sell  the  same  in 
parcels.  In  the  present  case  the  original  and 
confirmatory  resolutions  for  winding  up  having  been 
passed,  it  cannot  be  contested  that  liquidaticmhas  in 
fact  been  entered  upon,  and  although  it  is  true  that 
the  winding  up  hias  not  been  completed  within  the 
meaning  of  sections  142  and  143, 1  see  no  power  in  the 
company  to  undo  what  it  has  done.  The  winding  up 
must  go  throuffh,  and  must  involve  the  dealing  with 
the  property  of  the  company,  including  iheii  interest 
in  the  premises  in  question,  in  the  manner  provided 
in  the  foregoing  sections.  I  arrive,  therefore,  at  the 
conclusion  that  the  proviso  for  re-entry  in  case  of  the 
assigns  of  the  oriffinal  lessees  entering  upon  liquida- 
tion applies,  and  that  unless  there  is  some  other 
answer  the  plaintiflFs  can  insist  on  re-entering. 

I  have  now  to  consider  the  remaining,  the  fourth, 
point — ^namely,  that  no  proper  notice  was  given 
under  section  14  of  the  Conveyancing  Act,  1881. 
Was  any  such  notice  necessary  P  The  answer  to  that 
question  depends  upon  two  considerations:  (1)  Is 
the  liquidation  in  this  case  equivalent  to  a  bankruptcy 
within  sub-section  6  of  section  14?  And  if  so  (2) 
What  is  the  effect  of  sub-section  2  of  section  2  of  ttie 
amending  Act  of  1892?  As  to  the  first,  I  think, 
looking  to  the  wide  words  of  the  interpretation  section 


(2)  of  the  Act  of  1881  xeFerang  to  bankmptpf,  Uist 
liquidation  is  within  the  mftaning  of  hankrnptcj  ai 
interpreted  by  sub-section  6  of  section  14  of  the  Ad 
of  1881.  It  follows  that,  if  the  Act  of  1^2  his  not 
effected  a  difference,  the  plaintiff  company  was  Dot 
bound,  as  to  this  ground  of  forfeiture,  to  give  notioe 
at  all.  Has,  then,  the  Act  of  1892  made  any  dxffenDoel^ 
I  think  it  has.  I  think  the  effsot  of  seotion  2,  sob- 
section  2,  of  that  Act,  which  is  very  diffieidt  of 
construction,  is  to  take  the  case  of  forfettiire  far 
bankruptcy  or  liquidation  out  of  the  cases  in  vtidi 
notice  is  not  necessary  for  one  year  from  the  bsnk- 
ruptcy  or  liquidation.  If,  then,  notice  is  nseMBniy, 
has  it  been  given  ? 

To  determine  the  character  of  the  required  nofcies, 
what  it  shall  contain  and  when  it  ought  to  he  gi?ea, 
it  is  necessary  to  consider  the  scope  of  sectum  14  dt 
the  Act  of  1881  as  a  whole.  The  object  seems  to  lis 
to  require  in  the  defined  cases,  (1)  that  a  notioe  diaQ 
precede  any  proceeding  to  enforce  a  forfeitme,  (2) 
that  the  notice  shall  be  such  as  to  give  the  taunt 
precise  information  of  what  is  alleged  against  him  and 
what  is  demanded  from  him,  and  (3)  that  a  reasonahis 
time  shall  after  notioe  be  allowed  the  tenant  to  aei 
before  an  action  is  brought.  The  reason  is  dear;  ks 
ought  to  have  the  opportunity  of  considering  whedMr 
he  can  admit  the  breach  alleged ;  wheth«  it  is  capaUe 
of  remedy ;  whether  he  ought  to  offer  any,  and  if  lo, 
what  compensation ;  and  fiuaUy,  if  the  case  is  cm 
for  relief,  whether  he  ought  or  ought  not  promptiy  to 
apply  for  such  relief.  In  short,  the  notioe  is  intandsl 
to  give  to  the  person  whose  interest  it  is  soug^  ta 
forfeit  the  opportunity  of  considering  his  positioa 
before  an  action  is  brought  against  him.  The  notioi 
in  question  is  dated  the  29th  of  October,  1897,  and 
alleges  that  the  defendants,  the  company,  had  entssd 
into  liquidation ;  and,  furtiier,  that  they  had  hnkm 
the  covenant  to  repair.  It  then  proceeds  to  desHai 
compensation,  and  gives  notice  that  if  the  detadnli 
fail  to  remedy  the  breaches  within  a  roasanahb 
time  the  plaintiffis  will  re-enter.  To  the  notiee  ii 
annexed  a  schedule  requiring  very  exteDsive  repiai 
to  be  done,  which  would  require  a  oofisiderabls  tat 
CO  accomplish.  This  notioe  was  served  on  the  2ai  d 
November,  and  the  writ  in  the  action  was  served  « 
the  4th  of  November.  It  is  now  admitted  that  titf 
plaintiffs  were  not  in  a  position  to  rely  upon  tkt 
alleged  breach  for  non-repair.  In  these  cuvuiusliaca 
can  this  be  said  to  be  a  proper  notioe  within  the  Ad? 
On  the  whole  I  think  not.  In  the  first  place,  H  tke 
entering  upon  liquidation  had  alone  been  putfarwaid, 
the  defendants  would  have  had  the  cppoKtmnty  d 
considering  whether  they  had  any  answer,  and,  if  bo4, 
whether  they  could  make  terms  with  the  plaintifc 
but  this  was  impracticable  so  long  as  the  daim  for 
breach  of  covenant  to  repair  was  made.  Agiia,  2 
non -repair  was  alone  relied  on,  the  defendants  ani^ 
possibly  by  offer  of  compensation  aooompaoaed  by 
undertaking  to  repair,  have  made  terms  with  At 
plaintifEs.  Further,  the  statute  clearly  oomtemplatai 
that  a  reasonable  interval  shall  elapse  after  ser?i0e  d 
notice  and  before  action.  Can  two  days'  notioe  bs 
said,  in  all  the  circumstances,  to  be  a  inaaonalihi 
notice  ?  I  think  not.  On  the  whole,  therefore,  I  am 
of  opinion  that  the  notice  was  bad  and  dii  ast 
comply  with  ^e  condition  precedent  to  action  witiiB 
section  14  of  the  Act  of  1881. 

Finally,  as  to  the  alleged  breach  by  nndutkltinf* 
It  is  admitted  that  there  has  been  no  aasigmBBBl 
within  the  meaning  of  the  covenant  against  ass^* 
ment.  What  has  taken  place  is  this.  The  detadaada 
haviog  agreed  to  sell  to  the  new  company,  have  kA 
them  into  possession  pending  the  oompletiian  of  tbt 
purchase,  the  new  company  undertaking  to  pay  di 
rents,  rates,  and  outgoings  in  oonneetioai  with  fths 
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premiaes  or  the  business  there  carried  on.  There  is 
a  provision  for  redelivery  of  possession  to  the 
defendants  if  the  contract  uiould  oe  rescinded.  It  is 
contended  that  this  makes  the  new  company  the 
defendants'  imdertenants.  But  on  what  terms  ?  The 
new  company  pay  no  rent  to  the  defendants ;  they 
liaye  midertaken  no  obligations  to  the  defendants 
except  those  mentioned,  which  are  not  necessarily 
obligations  of  tenancy.  But  it  is  said  the  proper 
implication  from  these  facts  is  that  a  tenancy  at  will 
has  been  created.  Whether  this  may  be  technically 
so  or  not  the  practical  answer  to  this  contention 
seems  to  be  that  the  defendants  cotdd  not  by  the 
exercise  of  their  will  turn  the  new  company  out. 
The  effective  answer  of  the  new  conmany  would  be, 
"  We  have  come  in  as  purchasers,  and  we  are  willing 
to  carry  out  our  terms  of  purchase."  In  plain  sense 
and  according  to  the  ordinary  understanding  of  men, 
this  is  not  a  case  of  underletting  at  all,  but  merely 
a  case  in  which  the  new  company  has  been  let  in  on 
terms  of  purchase.  Had  the  covenant  been  (as  is  of 
late  years  often  the  case)  against  patting  with 
ponession  without  license  of  the  landlord,  the 
plaintiff  company  would  have  proved  a  breach  of 
BQch  a  covenant,  but  they  have  not  established  a 
hreach  of  the  covenant  in  question,  which  is  against 
underletting  only.  My  learned  brethren  agree  with 
this  judgment.  The  appeal  will  therefore  be  allowed 
with  costs. 

Appeal  allowed* 

Solicitors  for  the  plaintiffs,  Drucea  &  AUUe, 

Solicitor  for  the  defendant  Steiger,  T.  Durant, 

Solicitor  for  the  defendant  company,  P.  Warner, 


i^ist  ®ourt  of  3lu0tic(. 

Chan.  Div.  1  n*-      « 

Byrne,  J.  j  ^y  ^• 

Sixth  West  Kent  MTrnjAii  Buildino  Society  v. 

Hills,  (a.) 

Building  society — Society  known  to  he  insolvent — Rule 
yassed  to  enable  society  to  facilitate  realization — Rule 
ultra  vires — Breach  of  trust — Classes  of  shareholders 
—Distrilmtion  of  assets. 

It  is  competent  for  a  building  society i  even  when  in  a 
state  of  insolvency,  to  pass  a  new  rule  for  the  purpose  of 
fociliiating  the  realization  of  the  assets  of  the  society, 
provided  that  such  rule  is  bon&  fide  passed  for  such 
purpose  and  does  not  affect  the  rights  of  the  members  of 
(he  society  inter  se  in  respect  of  their  liability  or  in 
respect  to  the  distribtUion  of  assets. 

Trial  of  action. 

This  was  an  action  by  a  building  society  against 
certain  of  its  directors  for  a  declaration  that  certain 
conveyances  of  property  belonging  to  the  society  were 
uitra  vires,  and  that  the  defendants  were  liable  to 
account  to  the  plaintiffs  in  respect  of  payment  to  a 
certain  class  of  shareholders  known  as  the  C  class  at  a 
time  when  there  were  no  profits  out  of  which  pay- 
ments could  be  made,  and  for  all  necessary  accounts 
and  inquiries. 

The  facts  of  the  case  were  as  follow :  The  plaintiff 
society  was  in  1878  duly  registered  under  the  Building 
Sociefies  Act,  1874,  as  a  terminating  building  society. 
In  1889  it  was  registered  as  a  permanent  building 

(a.)  Beported  by  J.  Abthxtb  Pkiob,  Esq.,  Barrister- 

at-Law. 


society.  There  were  then  classes  of  shares  A,  B,  C. 
The  A  and  B  shares  were  subscription  shares,  the  A 
shares  being  paid  up  gradually  by  instalments 
extending  over  a  term  of  years,  the  B  shares  being 
subscribe  by  payment  of  one  sum  down,  each 
sum  maturing  at  the  end  of  a  term  of  years  so  as  to 
entitle  the  hmders  to  an  advance  or  to  repayment  on 
withdrawal  according  to  the  rules  of  the  amount 
paid  with  interest.  The  C  shares  were  immediate 
advances  to  the  society  bearing  a  fixed  rate  of  interest 
at  5  per  cent,  repayable  on  three  months'  notice  on 
either  side  if  the  shares  should  have  been  in  existence 
for  twelve  months,  and  having  a  preference  over  other 
shares  in  regard  to  interest. 

The  object  of  the  society  was  to  raise  a  fund  for 
advances  to  be  made  to  members  on  the  security  of 
freehold  or  leasehold  estate  by  way  of  mortgage. 

By  the  original  rules  all  members  were  liable  to  con- 
tribute rateably  to  losses,  and  the  rieht  of  withdrawal 
was  regpulated  by  rules  89  to  92  of  the  society's  rules. 
These  rules  provided  for  repayment  of  subscriptions 
with  interest  to  unadvanced  members  giving  notice  of 
withdrawal  subject  to  certain  deductions.  In 
October,  1889,  resolutions  were  passed  making  the 
society  permanent  and  substituting  for  rules  89  to  92 
a  new  section. 

This  new  section  provided:  ''After  the  31st  of 
December,  1890,  no  further  advance  shall  be  made 
upon  shares  then  existing.  From  and  after  the 
passing  of  this  rule  the  withdrawal  of  shares  (other 
than  C  shares)  by  priority  of  notice  shall  cease,  and 
all  funds  derived  from  repayment  of  advances,  from 
realization  of  properties  in  possession,  or  any  other 
source,  shall  be  applied  as  follows :  first  to  the 
expenses  of  management  and  the  secretary's  salary 
and  the  payment  of  capital  and  interest  on  C  shares." 

At  the  time  when  this  new  rule  was  made  the  society 
was  in  an  insolvent  condition  and  its  members  were 
aware  that  it  would  be  necessary  to  dissolve  it  under 
the  Building  Societies  Act,  1874. 

A  minute  of  the  directors'  meeting  held  on  the  12  th 
of  December,  1888,  showed  that  the  secretary  reported 
to  the  board  that  after  properly  weighing  the  matter 
concerning  the  dose  of  the  society  in  two  years  (the 
society  as  a  terminating  society  would  have  closed  in 
1890)  he  had  come  to  the  conclusion  that  the  best 
mode  of  securing  reasonable  and  proper  prices  for  the 
property  on  hand  was  to  convert  the  society  into  a 
permanent  one,  thus  obtaining  the  extension  of  time 
that  might  prove  necessary  for  the  accomplishment  of 
this  object. 

No  new  members  were  admitted  subsequently  to  the 
X)assing  of  the  new  rule  in  1889,  nor  was  any  business 
transacted  beyond  protecting,  getting  in,  and  realiz- 
ins  assets.  Prior  to  October,  1891,  the  society  had 
taken  possession  of  a  number  of  properties  in  mort- 
gage to  it,  and  in  October,  1891,  the  following  new 
rule  was  passed : 

"  In  order  to  facilitate  the  realization  of  any  properties 
now  or  at  any  time  in  possession  of  the  society,  the 
directors  shall  have  power  to  sell  the  same  or  any  part 
thereof  to  any  member,  and  receive  in  payment,  either 
wholly  or  in  part,  any  fully  paid  up  or  Rubscription 
shares  held  by  the  members,  whether  under  notice  of 
withdrawal  or  not,  provided  that  such  shares  shall  be 
taken  subject  to  the  deduction  of  any  withdrawal  fee 
in  force  for  the  time  being. 

**  The  directors  shall  have  power  to  dispose  of  any 
properties  now  or  at  any  time  in  possession  to  any 
depositor  with  the  society,  and  to  transfer  until  the 
usual  notice  of  withdrawal  any  deposit  standing  in  his 
name  in  payment  or  part  payment  of  the  same." 

In  accordance  with  this  rule  the  directors  proceeded 
to  transfer  to  the  shareholders  property  in  exchange 
for  shares  on  the  basis  of  the  valuation  in  the  society's 
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booke,  the  differenoe  being  paid  in  cash.  There  wag 
no  evidence  that  in  this  tmisaction  any  ahareholder 
had  been  treated  more  favoarably  than  any  other. 
The  G  sharebolders  had  received  interest  in  lien  of 
profits. 

In  1894,  upon  a  special  case  stated  by  consent  for 
the  opinion  of  the  court  as  to  the  rights  of  the  various 
classes  of  shareholders  and  Messrs.  Shore,  Hudson, 
and  BlaoUmoor,  Stirling,  J.,  made  an  order  appoint- 
ing certain  persons  then  before  the  court  to  represent 
the  respective  classes,  and  declaring  that  the  C  shares 
io  the  .society  in  respect  of  which  notice  of  with- 
drawal was  not  given  before  the  change  in  the  rules 
in  October,  1889,  were  preferential  as  regards  pay- 
ment of  interest  only,  and  not  as  regards  capital,  but 
that  the  holders  of  0  shares  who  gave  notice  to  with- 
draw before  the  change  of  rules  in  October,  1889, 
were  entitled  to  be  preferred  over  the  holders  of 
shares  who  had  not  then  given  such  notice,  and  tbat 
the  new  rule  of  October,  1889,  was  invalid,  in  so 
far  as  it  varied  aoy  then  subsisting  rights  of  members. 
In  1^96  the  society  was  ordered  to  be  dissolved  under 
Hu  award  of  the  registrar  of  building  sodeties,  and  a 
liquidator  was  appomted. 

NeuUle,  Q.C,  and  £fim«,  for  the  plaintiffs. — ^The  rule 
of  October,  1891,  was  ultra  vires.  Practioally  the 
liufiness  of  the  society  stopped  when  the  rule  of 
October,  1889.  was  passed,  for  it  was  then  admitted 
by  the  society  themselves  that  tbey  could  no  longer 
carry  on  business :  In  re  Sunderland  S6th  Universal 
Building  Society.  38  W.  E.  509,  24  Q.  B.  D.  394 ; 
Strohmtnger  v.  Borough  of  Finshury  Permanent  In- 
vestment Society,  46  W.  E.  69,  [1897]  2  Oh.  469; 
Barnard  Y.  Tomson,  [1894]  1  Ch.  374. 

Farivell,  Q.C,  and  7".  M,  Stevens,  for  two  of  the 
defendants. — Tbe  rule  was  not  uUra  vires,  for  the 
society  had  power  to  alter  their  rules :  PSp^.  v.  City 
and  Suburban  Permanent  Building  Society,  41  W.  E. 
548,  [1893]  2  Oh.  311.  No  doubt  if  the  directors  had 
not  been  acting  bond^  fide  in  the  distribution  of  the 
property,  or  if  they  had  favoured  one  shareholder  or 
one  class  of  shareholders  at  the  expense  of  another, 
they  would  have  been  acting  ultra  vires,  and  would 
have  been  liable  for  a  breach  of  trust.  All  that  they 
did  was  to  divide  assets  in  specie  for  the  purpose  of 
avoiding  the  expense  of  a  sale  by  auction :  Brett  v. 
Monarch  Investvnetit  Building  Society,  42  W.  E.  209, 
[1894]  1  Q,  B.  367  ;  Laing  v.  Beed,  18  W.  E.  76,  L.  E. 
5  Ch.  App.  4. 

Ashton  Cross,  for  the  two  other  defendants. 

Neville,  Q.C,  replied. 

The  following  cases  were  also  cited  in  the  argu- 
ment :  In  re  Kingston  Cotton  Mill  Co,,  44  W.  E.  363, 
[1896]  1  Ch.  331 ;  Beg.  v.  Braybrook,  69  L,  T.  Eep. 
718. 

Btbne,  J.  (after  stating  the  facts). — ^The  terms  of 
the  special  case  before  Stirling,  J.,  agree  with  the 
conclusion  that  I  have  come  to  on  the  evidence  before 
me  in  regard  to  the  surrounding  droumstances  and 
the  object  and  intention  of  the  alteration  of  the  rules 
in  October,  1889.  The  result  is  to  establish  the  right 
of  the  C  shares  to  preference  in  respect  of  interest,  to 
negative  preference  in  respect  of  capital,  and  to  deter- 
mine, in  accordance  with  the  case  of  In  re  Sunderland 
36<A  Universal  Building  Society,  that  the  right 
of  withdrawal  by  priority  ceased  in  October,  1889,  by 
reason  of  the  oonoition  of  insolvency  of  the  society. 
The  main  point  which  I  have  to  consider  is  whether 
or  not  the  rule  of  October,  1891,  is  invalid.  In 
view  of  the  decisions  in  Strohmenger  v.  Borough  of 
^Finshury  Permanent  Investment  Building  Society  and 
P^  V.  TTie  City  and  Suburban  Permanent  Building 


Society,  it  is  impossible  to  contend  snccoMfulh^  tiat 
the  right  of  a  member  of  a  building  society  lile  ^ 
present  may  not  be  varied  by  a  new  rule  made  under 
and  in  accordance  with  its  statutory  power  of 
altering  rules,  and  the  rules  may  be  varied  lo  si  tc 
affect  the  rights  of  a  member,  even  alter  he  lias  givoi 
notice  of  withdrawal.  But  as  was  pointed  out  by  ttie 
late  Chitty,  L.J.,  in  Strohmenger  v.  Borough  of  Fin^ 
bury  Permanent  Investment  Building  Sodety,  a  rale 
must  not  change  the  constitution  of  the  sooefcy,  sod 
the  power  of  making  and  altering  rules  must  ba 
confined  to  the  internal  rights  of  Jthe  members  of  Uia 
aooiety.  In  the  same  case  it  was  also  pointed  out 
tbat  there  are  obvious  limits,  which  tbe  learned  jadgs 
did  not  attempt  to  define,  as  to  the  powers  of  making 
and  altering  inles  which  have  to  be  considered  ii  the 
cases  arise.  These  were  decisions  in  respect  of  tlie 
right  of  making  rules,  when  no  question  of  koovn 
ioHolvency  at  the  time  of  making  the  roles  had  aneo. 

I  think  that  the  case  of  the  Sunderland  SaU 
Universal  Building  Society  only  extends  whst  bad 
been  held  in  Brownlie  v.  Bueaell,  8  App.  Gss.  235, 
31  W.  E.  Dig.  28,  as  to  the  effects  of  a  windiag-sp 
order  to  a  period  anterior  to  the  date  of  the  a^nal 
order.  In  the  case  of  In  re  Ambition  Invettmegi 
Building  Society,  44  W.  R  141,  upon  a  ikw 
of  the  prior  aothoritiee,  it  was  held  that  a  ri(^  of 
withdrawal  under  the  rules  came  to  an  end  when  the 
society  or  its  officers  recognized  that  it  must  cone  to 
an  end.  In  Barnard  v.  Tomson  North,  J.,  hdd  tint 
tbere  were  no  materials  for  drawing  a  line  eis&r 
than  the  date  of  the  instrument  of  dissolution.  Bst 
in  the  present  case  it  appears  that  at  the  alteratioD  of 
the  rules  of  1889,  and  thenceforward,  and  at  tlie  dile 
of  the  alteration  in  1891  it  was  known  to  the  offion 
and  members  of  the  society  that  the  society  «■ 
insolvent  and  that  liquidation  was  inevitabl& 

It  appears  to  me  that  as  from  the  earlier  date  I 
have  mentioned  such  of  the  existing  rules  as  on  the 
true  construction  of  all  the  rules  of  the  society  wse 
intended  to  operate  so  long  only  as  the  contanoaooeof 
the  society  was  contemplated  ceased  to  have  opentua, 
and  I  consider  that  it  follows  by  parity  of  reason  thii 
no  rule  could  be  passed  altering  the  rights  of  the 
members  of  the  society  so  as  necessarily  to  affect  their 
rights  inter  se  in  respect  of  liability,  or  in  respect  of 
distribution  of  assets,  to  the  injury  of  some  ca  wmk 
members  for  the  benefit  or  advantage  of  others,  ttra 
though  it  might  be  a  rule  properly  made  by  a  soci^ 
not  in  contemplation  of  liquidation.  I  think,  bmr- 
over,  that  in  luce  manner  it  was  incompetent  to  paa 
a  rule  conferring  a  power  upon  the  directors,  wlndi, 
if  exercised,  must  necessarily  have  a  similar  opentiaB. 
On  the  other  hand,  I  see  no  reason  for  holmng  that 
the  right  to  alter  rules  was  gone  altoge&er^  and  I 
think  that  it  was  competent  to  mJke  nileo  ior 
facilitating  the  realization  of  the  assets  of  tbe  locKfey, 
so  long  as  such  rules  were  bond  fide  passed  for  ilist 
purpose,  and  did  not  necessarily  affect  the  lighti  of 
members  in  the  way  mentioned*  I  ought  to  say  Aai 
there  is  no  question  in  the  present  oase  as  to  tJbe 
possibility  of  affecting  the  rights  of  outside  creditenL 
A  rule  passed  with  the  object  and  intention  of 
facilitating  realization,  of  avoiding  the  eo^SDae  of 
a  sale  by  auction,  and  of  enabling  the  society  to  (^ 
rid  of  burdensome  obligations,  appears  to  me  to  Iw 
exactly  the  kind  of  rule  which  may  be  legiti- 
mately passed  by  a  building  society  known  to 
be  insolvent  as  auxiliary  to  existing  roles.  Ssfih 
a  rule  is  not  per  se  invalid,  although  in  inditidaBl 
instances  the  exercise  of  the  power  oonferrad  bf*  ft 
may  be.    Such  a  rule  may,  I  tliink,  be  passed  so  uig 

n  the  ce 


as  it  does  not  involve  an  alteration  oi 

tional  rights  of  members  inter  se  or  the  s^ts  d 

creditors.    It  is,  however,  obvious  that  if  sooli  ralaii 
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80  exercised  as  to  give  unfair  or  undue  advantage  to 
individuals  sudh  exercise  will  constitute  a  breach  of 
tnnt.  It  appears  to  me  that  the  rale  of  October, 
1891,  was  sudi  a  rule  as  I  have  referred  to,  and  was 
not  per  se  invalid  inasmuch  as  it  might  be  exercised 
80  88  to  be  advantageous  to  all  members  alike.  I 
will  assume  as  an  illustration  that  an  unadvanoed 
member,  who,  xmder  ordinary  circumstances,  would 
be  entitled  to  withdraw  and  who  would  on  with- 
drawal have  been  entitled  to  £1,000,  has,  by  reason 
of  tiie  stoppage  of  the  company's  business,  become 
entitled  only  in  distribution  of  assets  to  his  share 
pari  passu  with  others  (say,  for  example,  a  probable 
£500). 

The  society  is  in  possession  of  a  property  standing 
in  their  books  as  worth  £1,000,  but  in  fact  very  mu(£ 
depreciated  in  value.    The  amount  advanced  on  it  is 
irreoo?erable.     It  is  only  saleable  to  a  member  of  the 
pnblic  by  auction  for  £800,  if  saleable  at  all.    If  the 
society  can  sell  to  an  unadvanced  member  for  the 
£l,00O,  which  stands  in  the  books  as  the  amount  of 
his  shares,  the^  are  no  longer  liable  to  i>ay  him  £500 
in  the  distribution ;  they  have  secured  a  purchaser,  and 
bave  saved  the  expense  of  an  auction,  possibly  the 
sxpenseof  an  abortive  auction,  and  have  arrived  a 
stage  nearer  to  the  final  distribution  of  assets.    The 
pnrchasine  member  has,  perhaps,  made  a  good  pur- 
chase, as  he  has  got  property  which  at  one  time  was 
valued  at  £1,000,  although  no  longer  marketable  at 
that  price,  but  which  may  perhaps  recover  in  value  in 
ooDTse  of  time,  in  exchange  for  sometibing  equivalent 
to  a  right  to  payment  of  £500,  but  the  society  has 
gained  also  in  the  respects  I  have  mentioned.   I  think 
each  transaction  must  stand  or  fall  on  its  own  merits. 
If  the  directors  can  be  shown  under  the  rule  to  have 
bvonred  one  shareholder  at  the  expense  of  others, 
tiiey  have  misused  the  power  entrusted  to  them,  and 
a  fortiGri  if  they  have  favoured  a  member  of  their 
own  body,  but  in  the  absence  of  evidence  proving  a 
Jrcach  of  duty  towards  the  general  body  of  share- 
holders they  cannot  be  made  liable.     [His  lordship 
proceeded  to  consider  the  claims  against  the  different 
defendants  in  respect  of  the  sides,  and  after  dealing 
with  them,  continued :]    The  only  remaining  point  is 
^refercmce  to  payment  of  interest  on  the  C  shares, 
Imt  I  think  that  such  payment  was  in  accordance  with 
the  contract  with  members  holding  0  shares,  and 
that  the  payments  were  not  made  in  any  way  to  the 
detriment  of  other  members. 

^  The  whole  result  of  my  judgment  is  that  the  plain- 
tiff sooietv  has  faSled  and  that  the  defendants  against 
whom  relief  is  asked  are  entitled  to  be  paid  their 
oosts  by  the  liquidator.  There  may  be  proper  accoxmts 
teken  hi  the  cases  I  have  referrod  to  as  to  the  in- 
debtedness of  individuals,  subsequent  costs  being 
wwr?ed. 

Adwn  dumUsed. 

Sohoitors,  LunUey  &  LtmUey  ;  Avery  <fe  Wclverson  ; 
Ewmd  A  SheUan  ;  Estecu,  Briatow,  &  Co. 


Q.  B.  Div.  1  T     ^,Q 

(Grantham  and  Lawrance,  JJ.)  ]  "^"^^  ^^• 

8t.  Mabgabbt's  ajso)  St.  John's  VESTBiEg  v. 

HOSKI178.  (a.) 

MtinrpoUs — Neio  building — Drainage — Building  for  the 
we  of  volunteers — Metropolis  Management  Act,  1855 
(18  <fe  19  Vict.  c.  120),  s.  75. 

The  appellants  served  a  summons  under  section  75 

(a.)  Seported  by  Ebskine  Bbid,  Esq.,  Barrister- 

at-Law. 


of  the  Metropolis  ManagemeTit  Act,  1855,  upon  the 
respondent,  a  huildert  alleging  that  he  had  neglected  to 
comply  with  their  order  that  the  lowest  floor  of  a  building 
in  course  of  construction  to  be  used  as  an  armoury  ^  store- 
house,  and  drill  hall  by  the  2nd  Volunteer  Batialiou  of 
Royal  Fusiliers,  and  vested  in  their  commanding  officer, 
should  be  kept  at  such  a  level  as  would  allow  it  to  be 
drained  into  the  public  sewers. 

The  magistrate  dismissed  the  summtms  on  the  ground 
that  the  premises  were  exempted  from  the  provisions  of 
the  Act  as  being  property  vested  in  a  servant  of  the 
Cro^jon  to  be  used  exdueively  for  Crown  purposes* 

Held,  on  appeal,  that  the  building  was  not  exempt 
because  it  was  intended  for  volunteer  purposes,  and  that 
the  matter  must  be  remitted  to  the  magistrate. 

Special  case  stated  by  a  Metropolitan  police 
magistrate  upon  a  summons  laken  out  on  behalf  of 
the  appellants — the  united  vestries  of  the  two 
parishes — complaining  that  the  respondent,  F.  C. 
Hoskins,  a  builder,  did  on  the  Ist  of  March,  1899, 
at  13,  Tufton- street,  neglect  to  comply  with  the  order 
of  the  vestries  ordering  that  the  lowest  floor  of  the 
building  in  course  of  construction  be  kept  at  such  a 
level  as  would  allow  it  to  be  drained  into  the  public 
sewer. 

The  magistrate  held  that  as  the  premises  were 
to  be  used  exclusively  for  volunteer  purposes  the 

S revisions  of  the  Act  did  not  apply  to  diem  and 
ismissed  the  sunmions. 
The  vestries  appealed. 

W.  C.  Danckwerts,  for  the  appellants. — ^Volunteer 
buildings  do  not  belong  to  the  Grown  and  must  there- 
fore comply  with  the  Acts  relating  to  ordinary 
buildings  for  the  proper  drainage  of  l£e  Metropolis. 
The  exemption  in  favour  of  Crown  property  in  section 
241  of  the  Metropolis  Management  Act,  1855,  and 
section  116  of  the  Amendment  Act  of  1862  do  not 
apply. 

H,  Avory,  in  support  of  the  decision  of  the 
magistrate,  cited  Jay  v.  Hammond,  6  W.  B.  41,  27 
L.  J.  M.  C.  25,  and  Pearson  v.  Holbom  Assessment 
Committee,  [1893]  1  Q.  B.  389,  41  W.  B.  Dig.  165,  and 
contended  that  imless  expressly  referred  to  the  Grown 
was  never  bound  by  an  Act  of  Parliament.  These 
premises  were  in  the  same  category  as  barracks,  and 
the  vestries  had  no  power  to  dictate  to  the  War 
Office  how  barracks  should  be  put  up.  The  building 
plans  had  received  the  sanction  of  the  War  Office. 
Since  the  decision  in  Pearson  v.  Holbom  Assessment 
Committee,  volunteers  were  recognized  as  being  as 
much  servants  of  the  Grown  as  tne  militia.  In  that 
case  it  was  held  that  premises  occupied  by  a  volunteer 
corps  for  the  purposes  of  the  service  of  the  corps  and 
being  reasonably  necessary  for  such  service  were 
occupied  by  servants  of  the  Grown  for  the  purposes 
of  the  Grown  and  therefore  were  exempted  from 
rates.  These  premises  were  vested  in  Golonel  Keller, 
the  commanding  officer  of  the  battalion  of  volunteers 
for  which  they  were  beine  constructed,  and  were  to 
be  used  only  as  a  drill-hul,  armoury,  and  storehouse 
for  the  corps.  It  was,  therefore,  a  building  vested 
in  a  servant  of  the  Grown  to  be  xised  exclusively  for 
the  purposes  of  the  Grown. 

Gbaittham,  J. — I  regret  that  I  cannot  see  my  way 
in  this  case  to  decide  in  favour  of  the  ren>ondent,  for 
it  appears  fyretty  certain  from  the  facts  round  by  the 
magistrate  that  this  is  one  of  those  cases  where 
vestries  have  interfered  with  a  building  without 
having  any  good  cause  for  doing  so.  It  appears  that 
the  basement  or  cellar  of  this  building  will  be  at  a 
lower  level  than  the  main  sewer,  and  of  course  it 
cannot  be  drained  into  the  sewer  if  at  any  future 
time  it  should  be  found  necessary  to  drain  it  from 
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any  oapse  whatever ;  bat  the  magistrate  said  he  did 
not  see  why  this  basement  should  require  to  be 
drained,  and  we  have  heard  nothing  to  lead  ns  to 
think  that  in  this  case  he  was  wrong  in  the  oon- 
olusion  of  fact  he  came  to.  At  the  same  time 
that  is  not  the  point  we  have  to  decide.  Mr. 
Avory  contended  that  property  for  the  nse  of 
volunteers  was  analogous  to  property  belongiug  to 
the  militia  or  the  regular  army  as  being  her  Majesty's 
property  in  right  of  the  Crown.  That  contention  is 
one  which  it  appears  to  me  cannot  be  supported,  for 
how  can  it  be  said  that  this  building  and  similar 
buildings,  which  in  many  cases  are  erected  by  private 
subscriptions,  can  be  the  property  of  the  Crown  ?  It 
is  true  that  it  is  used  for  military  purposes,  but  no 
case  has  been  adduced  to  show  tiliat  property  used  for 
military  purposes  only  is  necessarily  Crown  property. 
On  this  narrow  ground  the  matter  must  go  back  to 
the  magistrate,  but  for  the  reason  I  mentioned  I 
should  be  very  sorry  if  he  should  think  it  necessary 
under  the  circumstamces  to  interfere. 

Lawrance,  J. — I  have  considerable  doubt  as  to 
this  case.  At  the  same  time  I  am  not  prepared  to 
hold  that  all  property  belonging  to  volunteers  must 
in  every  case  be  re^rded  ipse  facto  as  property 
belonging  to  her  Majesty  in  riffht  of  the  Crown.  1 
agree,  therefore,  that  this  case  would  go  back  to  the 
magistrate. 

Appeal  allowed. 

Solicitor  for  the  appellants,  Perq/  Gaies. 

Solicitors  for  the  respondent,  Mackrel  &  Co. 


May  10,  17. 


a  B.  Div.  \ 

(Lord  Bnssell  of  Killowen,  C.J.)  f 

Attobnsy-Gsnebal  v.  Cabltok  Bakk  (Limited),  (a.) 

Revenue — Stamps — Beceipts — Penalties — Entries  of  sums 
in  hook  —  Payment  of  sums — Entries  initiaUed  by 
person  receiving  money — Liability  of  entries  to  stamp 
duty  as  receipts — Stamp  Act,  1891  (54  &  56  VicL  c. 
39),  ss.  101, 103. 

A  bank,  which  was  a  limited  company  carrying  on  a 
moneylending  business,  engaged  a  solicitor  under  an 
agreement  which  made  him  an  officer  of  the  bank,  for  the 
purpose  of  carrying  on  the  legal  business  of  the  bank  and 
collecting  debts  due  from  customers.  When  the  solicitor 
recovered  sums  of  money  for  t?ie  batik  he  wrote  down  the 
amount  in  a  book  kept  by  him  for  thai  purpose,  and  he 
then  took  the  money,  with  the  book,  to  the  bank  and 
handed  the  amount  over  to  one  of  the  officers  of  the  bank, 
whot  in  the  margin  opposite  the  amount  paid,  generally 
wrote  the  word  "  Received,^*  with  the  amount  and  the 
date,  and  sometimes  simply  put  his  initials  with  the  date, 
and  in  one  case  wrote  the  word  "  Entered,**  with  the 
amount  and  initials. 

Held,  tJ^at  these  entries  were  all  receipts  within  tJie 
meaning  of  section  101  of  the  Stamp  Act,  1891 ;  that 
there  was  no  distinction  in  the  form  of  the  receipts  ^  and 
that  all  the  entries  in  respect  of  £2  or  upwards  required 
to  be  stamped  as  receipts  ;  and  that  the  bank  were  liable 
in  penalties,  under  section  103,  for  the  ad  of  its  ofjicers 
in  not  stamping  them. 

Further  consideration  in  an  information  by  the 
Attomey-Gteneral  claiming  forty-eight  penalties  of 
£10  each  from  the  defendants  for  not  affixing  stamps 
to  certain  receipts  for  sums  of  £2  and  upwards. 

The  case  was  tried  before  the  Lord  Chief  Justice 
and  a  jury  on  the  27th  of  March,  when,  upon  the 

(a.)  Beported  by  Sir  Sherston  Baxer,  Bart., 

Barrister-at-Law. 


findings  of  the  jury,  it  was  reserved  for  further  con- 
sideration. 

The  facts  and  questions  raised  appear  foUy  intk 
considered  judgment  of  the  learned  judge. 

The  Stamp  Act,  1891  (54  &  55  Yict.  c  39),  providei 
under  the  heading  '<  Beceipts,"  section  101  (l) :  "  For 
t^e  purposes  of  this  Act  the  expresnon  'receipt* 
includes  any  note,  memorandum,  or  writing,  whereby 
any  money  amounting  to  two  pounds  or  upwards,  or 
any  bill  of  exchange  or  pronussory  note  for  money 
amounting  to  two  pounds  or  upwards,  is  aoknowle^ed 
or  expressed  to  have  been  received  or  de^iosited  or 
paid,  or  whereby  any  debt  or  demand,  or  aoy  pert 
of  a  debt  or  demand,  of  the  amount  of  two  poonds 
or  upwards,  is  acknowledged  to  have  been  settled, 
satisfied,  or  discharged,  or  which  signifies  or  imporii 
any  such  acknowledgment,  and  whether  the  eame  \s 
or  is  not  signed  with  the  name  of  any  person." 

Section  103:  "If  any  person— (1) gives  a  receipt 
liable  to  duty  and  not  duly  stamped  ...  be 
shall  incur  a  &ie  of  ten  pounds." 

Sir  B.  Finlay,  S.O.,axid  Danckwerts,  for  theCrowiu 

Arthur  0^ Connor,  Q.C.,  W,  Graham,  and  HcUowaif^ 
for  the  defendants. 

Cur.  adv.  vtdL 

May   17.— Lord  Bussell   of  EnxowBir,  CJ.— 
This  is  a  case  in  which  the  Crown  by  infannatnn 
seek  to  recover  a  number  of  penalties  against  tbe 
defendants,  the  Carlton  Bank,  upon  the  gmmd  tbst 
the  bank  issued  or  were  responsilue  for  the  isnniig  of 
certain  receipts,  which  required  stamps,  unstamped. 
The  facts  are  these:  The  defendants  are  a  fiaufted 
company    carrying     on    apparently    the    busineH 
principally  of  a  money-lending  bank,  and  they  bed 
in  their  employment  under  a  peculiar  kind  of  sgne- 
ment  the  person  who  gave  information  in  this  case  to 
i^e  Inland  Bevenne,  one  G(eorge  S.  CoxweD.    Tbe 
agreement,  which  was  dated  the  20th  of  August,  189^ 
purported  to  appoint  Coxwell  the  solicitor  of  fiie 
bank,  to  be  an  officer  of  the  bank,  the  appointmeot  to 
continue  until  determined  by  notice,  as  provided,  by 
the  bank,  with  a  provision  that  he  is  to  cease  to  be  a 
officer  of  the  bank  in  case  of  grave  misoonduot   Tbe 
bank  was  to  pay  him  a  salary  of  £100  per  shiuib, 
with  certain  provisions  for  increase,  and  to  pay  tbe 
rent  of  his  office,  cash  for  court  fees  and  disbursementii 
and  provide  all  books  and  stationery;  the  sdiieitar 
was  to  take  the  necessary  steps  to  recover  the  debts 
due  to  the  bank  and  to  advise  the  bank;  he  m 
entitled  to  be  paid  certain  travelling  allowances  wbxle 
engaged  in  the  business  of  the  bank ;  the  bank  was  to 
be  entitled  to  his  whole  time,  with  a  proviso  thst  if 
not  interfering  with  the  business  of  the  bank,  be  Bsy, 
subject  to  their  pleasure  in  the  matter,  attend  to  tbe 
business  of  other  persons.    I  do  not  think  tiut  tha« 
is  anything  else  in  the  agreement  that  is  impaetsai 
The  course  of  business  between  Mr.   OoxweD,  so 
appointed  solicitor  and  an  officer  of  tiie  bank,  eppesn 
to  have  been  this :  When  instruoted  he  sued  for  sad 
from  time  to  time  recovered  amounts  of  money  for  tbe 
bamk,  and  he  seems  to  have  kept  his  aooount  vitb 
the   bank   in   this   form.      The    accounts  ss  pro- 
duced here  are  contained  in  two  books,  the  ftot 
of  which  in  order  of  date  is  headed  thus:  "Sfeato- 
ment  of   monm  received  by  G.  8.  Coxwell  fnv 
customers   of  the  Carlton  Bank  and  handed  am 
to  tiie  bank."     The  course  of  businefls  was  tt- 
When  he  received  moneys  on  acooont  of  the  bsak 
it  was  his  duty — a  duty  which  he  appears  more  or  hm 
regularly  to  have  discharged — ^to  pay  over  that  mosey 
to  the  bank — ^that  is  to  say,  of  course,  to  an  offieeref 
I  the  bank,  and  the  officer  of  the  bank  to  whom  be 
I  paid  the  money,  sometimes  the  secretsry  of  tiie  be^ 
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and    sometimes    the  oaaKuer  of    the    bank,    having 
reoeived  the  money  initialled  the  amount  and  put  a 
date  evidencing  the  date  on  which  he  received  the 
money.    Sometimes  that  form  was  varied  by  having 
the  word  *'  reoeived  "  added,  and  in  one  or  two  cases 
the  word  **  entered  "  was  used.    80  the  matter  goes 
on  through  the  first  book  and  is  carried  on  into  the 
continuation  book,  which  book  is  entitled  by  Coxwell 
"  Cash  received  book,"  and  then  a  date  is  siven  for 
its  commencement,  and  the  worHs  *''Q-.  S.  CozweU, 
99,   London-wall"— that  being  the  office  at  which 
Coxwell    carried  on  his    business    and  not  on  the 
premises  of  the  bank — that  is  to  say,  not  in  the  place 
where  the  business  of  the  bank  was  carried  on.    The 
contention  on  the  part  of  the  Crown  was  that  each  of 
these    records — to    use    a    neutral    phrase — of   the 
reception   of  these   moneys  by  tiie   officer    of   the 
bank   constituted    a    receipt    within    the    meaning 
of  the  Stamp  Act,  1891,  and  required  a  stamp  where 
the  amount  so  recorded  or  acknowledged  as  received 
amounted  to  £2  or  upwards.    The  only  remaining 
thing  necessary  to  state  is  that  the  jury  found,  in 
answer  to  questions  put  to  them,  tiiese  facts.    When 
first  asked  a  question  as  to  whether  what  the  repre- 
sentatives did  was  acting  for  the  bank  within  the 
ordinary  ^cope  of  their  authority  as  agents  of  the 
bank,  their  answer  was :  *'  We  are  of  opinion  that 
these  people  " — meaning,  I  presume,  the  cashier  and 
secretary — **  did  it  as  individuals  to  protect  them- 
selves against  each  other,  and  not  to  protect  the 
bank  "  ;  and  later,  as  they  had  not  answered  whether 
they  did  this  in  the  ordinary  course  of  business,  they 
answered  thus :  *'  Yes ;  we  are  agreed  that  they  were 
given" — that  is  these    acknowledgments— ''in   the 
ordinary  course  of  business  as  between  one  servant 
and  another."    These  constitute  all  the  facts  of  the 
case,  and  it  was  agreed  that  I  should  have  power  to 
draw  any  inference  of  fact  not  inconsistent  with  the 
findings  of  the  jury  to  which  I  have  adverted.    Upon 
this  state  of  facts  three  questions  seem  to  me  to  arise. 
First,  are  these    entries    or  any  of  them   receipts 
within  the  meaning  of  section  101  of  the  Stamp  Act 
of  1891  P    If  they  are  receipts  they  require  a  stamp. 
That  would  seem  to  be  the  first  important  question. 
Next,  if  they  or  any  of  them  are  receipts  and  so 
require  a  stamp,  are  the  defendants,  the  bank,  liable 
to  the  penalty  fixed  by  section  103  of  the  Act  ?    That 
would  seem  to  be  the  second  question.     The  third 
and  remaining  question  is,  is  any  proper  distinc- 
tion to  be  drawn  between  the  difiEerent  instances, 
or  do  they  all  fall  within  the  same  category  ?    I  will 
say  a  word  about  each  of  these  questions  in  the 
order  in  which  I  have  stated  them.    First,  are  the 
entries  or  any  of  them  receipts?    That  mu«t  turn 
upon   what  is  the  true  construction  of  the  statute 
itself,   which  provides — I  omit  immaterial  words — 
that  receipt  includes  any  writing  whereby  any  money 
amounting  to  £2  or  upwards  is  acknowledged  or 
expressed  to  have   been    received    or    deposited  or 
paid,   or  whereby  sny  debt  or  part  of   a  debt  of 
£2    or    upwards   is    acknowledged    to    have    heen 
settled,   satisfied,   or  discharged,  or  which  signifies 
or  imports  any  such  acknowledgment,  and  whether 
the   same   is  or  is  not   signed   with    t>ie    name  of 
any  person.     I  need  not  point  out  that  those  are 
words  of  the  most  wide  and  comprehensive  kind. 
To  apply  the  facts  here  to  that  provision,  first,  it  is 
dear,   as  it  seems  to  me,   that  these  entries  were 
intended  to  be  and  in  fact  were  an  acknowledgment 
by  an  officer  of  the  bank,   who  had   authority  to 
receive  for  the  bank,  that  he  had  in  faot  reoeived  the 
money  in  question  from  the  solicitor,  and  that  the 
officer  of  the  bank  receiving  had  so    received   for 
the  bank.    In  other    words  it  would    follow    that 
the  entries   in  that   book    when    initialled  by   the  \ 


officer  of  the  bank    constituted  an  acquittance  pro 
tanto  to  the   solicitor  in  respect  of  the   money  he 
paid — that  is  to  say,  the  solicitor  having  received  the 
money  and  being  under  a  liability  to  account  for 
that  money,  and  indeed  if  he  was  a  servant  of  the 
bank  in  the  strict  sense  of  the  word  being  liable 
to  prosecution  if  he  embezzled  the  money  and  did 
not   properly  account  for  it,   the  entries  in    these 
books  constituted  an  answer  to  any  demand  made 
upon  him  in  respect  of  such  money.     Such  entries 
entitled  hJTw  to  say,  "  Here  is  the  evidence  under  the 
hand  of  your  own  officer,  who  was  entitled  to  receive 
the  money,  that  I  have  in  point  of  fact  discharged 
myself  of  that  obligation."     Can  I  say  that  that  U 
not  a  receipt  within  the  meaning  of  these  comprehen- 
sive words  ?    Can  I  say  that  it  is  not  a  receipt  within 
both  clauses  of  that  section  101 — namely,  can  I  say 
that  it  is  not  a  writing  acknowledging  or  expressing 
the  receipt  or  payment  of  £2  or  upwards  P  Or  can  I  say 
that  it  is  not  a  writing  whereby  a  debt  or  part  of  a  debt 
is  acknowledged  to  have  been  paid  ?    It  seems  to  me 
after  careful  consideration,  and  I  confess,  beginning 
with  the  impression  that  this  was  not  a  transaction 
which  the  Ijegislature  probably  contemplated  as  re- 
quiring a  stamp,  I  have  felt  myself  obliged   by  the 
force  of  the  language  of  this  section  to  come  to  the 
conclusion  that  these  are  receipts  within  the  meaning 
of  that  section.     Something  was   said    during  the 
argument  on  both   sides  as  to   there  being  special 
canons  of  construction  applicable  to  these  Revenue 
Acts.     I  confess  I  do  not  accept  that  argument  at  all. 
I  see  no   reason  why  there  should  b9  any  special 
canons  of  construction  in  respect  of  any  particular 
Acts  of  Parliunent.      The  duty  of  the  court  in  all 
cases,  whether  relating  to  taxation  or  to  any  other 
subject,  is  to  give  efiSsct  to  the  view  of  the  Legislature 
as  that  view  is  to  be  gathered  from  the  language  that 
has  been  employed,  having  regard  to  the  context  in 
connection  with  which  it  is  employed.     That  is  a 
canon  of  universal  application  and  I  am  not  aware 
that  there  is  any  true  authority  for  saying  that  a 
taxing  statute  is  to  be  difiEiarentiy  construed  from  any 
other.    Of  couise  it  is  incumbent  on  those  who  invoke 
its  authority  to  make  out  to  the  satisfaction  of  the 
tribunal,  and  for  that  tribunal  to  be  satisfied,  that  the 
will    of    Parliament   enforcing   the   tax   has    been 
expressed,  but  if  the  court  arrives  at  that  conclusion 
that  its  will  has  been  expressed  in  a  particular  direc- 
tion the  court  must  give  e£Fect  to  it.     Let  me  test  the 
view  I  am  expressing  in  this  matter  by  this  illustration. 
If  in  this  case  instead  of  being  in  the  service  of  the  bank 
under  a  more  or  less  exceptional  agreement,  Coxwell 
had  been  a  solicitor  employed  as  solicitors  usually  are, 
to  do  the  business  of  the  bank,  and  having  recovered 
moneys  for  the  bank  he  had  to  hand  these  moneys 
over  and  take  an  acknowledgment  in  writing.     It 
would  be  beyond  argument  that  in  such  a  case  the 
acknowledgment  in   writing  must  be  stamped.    Is 
there  anyuing  in   the  circumstances  of  that   case 
which   in  principle  differentiates  the  present  from 
it  ?      Of     course    there    are    differences    between 
the    position    of     an     independent    solicitor    and 
the    position    of     Coxwell     in     this    case.       For 
instance,  the  independent  solicitor,  once  he  reoeived 
money  from  the  bank  would  be  absolute  debtor  to  the 
bank  and  would  be  bound  in  all  events  or  whatever 
happened  to  acoount  to  the  bank  for  every  penny  that 
he  received,  and,  on  the  other  hand,  he  could  not  be 
treated    as    the  servant  of  the    bank  so  as  to  be 
punished    by  prosecution    for   embezzlement  if   he 
appropriated  the  money  to  his  own    use.    In  the 
present  case  probably — it  is  not  necessary  to  decide 
it  —  Coxwell     might     be    held    to    be    properly 
regarded   as    the  servant  of  the  bank,  so  that  he 
would  be  liable  to  be  prosecuted  for  embezzlement 
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if   he  did  not  aoooant   for   the  money,    and  also 
he  would  not,  in  my  judgment  as  at  present  advised, 
be  absolutely  the  debtor  to  the  bank  in  the  same 
sense  in  which  the  independent  solicitor  would  be, 
because  if  he  were  to  be  regarded  as  the  servant  of  the 
bank  and  he  received  the  money  for  the  bank,  and 
without  any  neglect  on  his  part  the  money  had  been 
lost  or  stolen,  it  seems  to  me  he  would  not  have  been 
liable  in  respect  of  such  loss  ocouiring  without  any 
default  upon  his  part ;  but  these  are  the  only  diffarences. 
It  does  not  seem  to  me  that  they  are  differences 
which  distinguish  the  two  cases  in  principle,  having 
regard  to  the  application  of  the  statute  in  question. 
I  am  inclined  to  think  that  the  case  of  the  carter  and 
the  case  of  the  various  clerks — referred  to  during  the 
argument — using  multiform    invoices  in  shops    are 
distinguishable  from  the  present  case,  and  for  this 
main  reason,  that  in  those  cases  the  entries  are  in  the 
course  of  business  for  the  mere  regulating  of  book- 
keeping,  and    are   not    regarded  as  documents  of 
acquittance  handed  over  to  the  person  who  pays.  For 
instance,  in  the  case  of  the  carter  the  book  is  the 
book  of  the  company  or  his  employer,  and  remains 
in  the  possession  of    the  employer  except  for  the 
puipose  of  deliveries  and  receipt  of  money  for  which 
it  may  be  handed  temporarily  to  the  carter,  but  he 
does  not  take  that  book  and  it  is  not  given  to  him  as 
an  acquittance  or  acknowledgment.    So  in  the  case 
of  the  multiform  invoices  in  shops  where  the  money 
passes  or  may  pass  through  several  hands,  and  there 
may  be  an  initialling  of  the  receipt  in  the  same  way, 
although  the  documents  are  undoubtedly  to  regularize 
the  accounts,  and   are   necessary  to  be  referred  to 
to  show   how    this    or    that    employe    has    dealt 
with  the  money,  they  are  not  treated  as  receipts  given 
to  that  person  within  the  meaning  of  the  Act.    When 
we  look  at  the  language  of*  the  Act,  I  think  the  dis- 
tinction I  am  here  £rawing  is  not  technicalf  but 
is    a  real   one,  because  the   words  of   the   earlier 
part  of   the    clause  are  "a  receipt   whereby   any 
money  is  acknowledged  or  expressed" — that  is,  to 
somebody — "to  have  been  received  or  deposited  or 
paid,  or  whereby  any  debt  or  demand,"  and  so  on, 
"is  acknowledged  to  have  been  settled,  satisfied,  or 
discharged."    Then  in  the  penalty  clause,  section  103, 
"If  any  person  gives  a  receipt " — that  means,  if  he 
hands    over  a  receipt  as  acquittance    or  discharge 
to  a  particular  person — then  he  shall  be  liable  to  the 
penalty.    Here  it  is  clear  that  this  was  given  to 
Ooxwell  and  was  kept  by  him  as  evidence  of  the 
payment,  in  other  words  as  a  receipt  which  he  is 
able  to  produce.    The  headings  of  the  book  bear 
out  that  view,  and  the  fact  that  the  book  is  kept 
by   him   and    returned  to  bim  and  is  not  in   the 
custody  of  the  bank  at  all  or  the  officers  of  the 
bank,  except  during  the  moment  of  initialling,  also 
supports    that    view.      I   therefore   come    to    the 
conclusion  that  these  are  receipts,  or  some  of  them 
are,  within  the  meaning  of   the  Act,  and  require 
stamps.    The  next  question  is,  Is  the  bank  liable  ? 
It  is  dear  that  xmder  section  103  the  person,  which  of 
course  includes,  under  the  Interpretation  Act  of  1889, 
corporations,  who  is  liable  is  the  person  who  gives  the 
receipt,  and  therefore  of  course  it  follows  that  in 
order  that  the  bank  should  be  made  liable  it  must  be 
their  receipt.    But  they  are  a  limited  company  and 
their  receipt  can  only  be  given  by  the  officers  of 
the  bank,  by  persons  representing  the  bank  acting 
within  the  scope  of  their  authority  as  such  officers  of 
the  bank.    I  have  already  intimated  that  these  men 
who  received  the  money  liad  the  bank's  authority  to 
receive  it.    When  they  received  it,  it  was  practically  a 
payment  to  and  a  reception  by  the  bank.    Now  what 
is  the  e£Feot,  in  considering  this  question,  which  ought 
properly  to  be  given  to  the  findings  of  the  jury? 


Their  findings  are  these:  First,  "We  are  of  opinian 
that  these  people  did  it  as  individuals  to  protect  them- 
scdves   against  each  other,  and  not  to  protect  the 
bank."  It  may  be  that  that  was  the  motive  with  nhieh 
that  was  done  by  those  representing  the  bank,  but  that 
by  no  means  concludes  the  question.    The  question  is, 
What  in  fact  did  they  do  ?    What  they  did  was  this: 
Being  officers  of  the  bank  entitled  to  leoeiYe  ths 
money,  they  gave  in  ordinary  course  these  acknow- 
ledgments which  I  have    already  intimated  in  my 
opinion  were  receipts  within  the  meaning  of  the  Act 
Tke  further  finding  of  the  jury  was,  ^  We  are  agreed 
that  they  were  given  in   the    ordinary    oourse   of 
business  as  between  one  servant  and  another  " — ^that 
is,  that  they  were  given  for  the  regularizing  of  the 
accounts   as   between  the   servants.     That  may  be 
their  motive,  but  they  did  these  acts  as  representiiig 
the  bank,  and  having  power  to  bind  the  bank  by 
the  acts  which  they  so  did,  and  they  did  this  in  the 
ordinary  course  of  business.     It  does  not  seem  to  me, 
therefore,  that  there  is  anything  in  these  findings  of 
the   jury  inconsistent   with  the  inference  that  the 
officers  of  the  bank  did  this  with  the  knowledge  and 
authority  of  the  bank ;   but  when  it  is  remembered 
that  the  persons   who  did  these  things  were  the 
cashier  and  the  secretary  of  the  bank,  the  inferenes 
which  seems  to  me.  proper  to  be  drawn  is  tJiat  it  was 
done  with  the  knowledge  and  authority  of  tiie  bank. 
If  any  otiier  view  were  to  be  taken  it  would  open  a 
very  wide  door  to  fraud,  and  it  would  defeat  tlie 
objects  of  the  Legislature  in  imposing  this  tax  if  it 
were  to  be  said  that  although  these  things  were  dooe 
in  the  ordinary  oourse  of  business  and  were  within  the 
authority  of  the  cashier  and  secretary  to  do,  and 
although   they   had  the  eSeot  of  giving    effiertosl 
acquittances  to  the  person  to  whom  they  were  given 
on  receipt  of  the  money,  the  bank  might  torn  round 
and  say  that  it  was  a  matter  merely  between  Umm 
officers  of  the  bank  and  not  a  transaction  to  which 
the  bank  was  in  any  real  sense  a  party.     I  think  the 
bank  was  a  party,  and  must  be  taken  in  my  judgment 
to  have  concurred  in  what  was  done. 

The  only  remaining  question  is.  Is  there  any  diatmc- 
tion  to  be  drawn  between  these  cases,  or  do  they  all 
fall  within  the  same  category  P  In  my  judgment 
they  all  fall  within  the  same  category,  i^iart 
altogether  from  authority  I  think  tiie  language  of 
the  statute  itself  makes  it  dear  that  no  fonnal 
words  are  required.  I  recur  again  to  tiioiB 
words  "  receipt  includes  any  note  or  wzitzng 
whereby  any  money  amounting  to  two  pounds  or 
upwards  is  acknowledged  or  expressed  to  have 
been  received  or  paid,  or  whereby  any  debt  or 
demand  ...  is  acknowledged  to  have  beea 
settled  or  discharged,  or  which  signifies  or  impoiti 
any  such  acknowledgment,  and  whether  the  same  ■ 
or  is  not  signed  with  the  name  of  any  peraoo.**  B 
seems  to  me  that  those  words  cover  the  pioaout  ease, 
and  no  particular  or  formal  words  are  neoeasaiyfie 
constitute  these  documents  receipts  if  they  signify  or 
import  aduiowledgment  within  the  meaning  of  the 
Act.  It  seems  to  me  they  import  aoknowledgment 
within  the  meaning  of  section  101  whether  the 
document  is  merely  initialled,  or  whether  there  an 
initials  plus  the  word  "  entered,"  or  initials  plus  the 
word  "received."  I  therefore  think  thsre  is  no 
proper  distinction  to  be  drawn  between  these  cases. 

The  result  will  be  that  there  will  be  judgment  te 
the  Crown,  and  I  hope  that  this  is  a  case  in  which 
the  Inland  Bevenue  authorities  wiU  be  wdl  advised 
not  to  press  for  the  whole  of  these  penalties,  as  I 
think  it  was  a  case  in  whidi  those  aothig  for  the  bask 
in  the  circumstances  of  this  case  may  well  honestiy 
have  supposed  that  they  were  violating  no  provii '  ~ 
,  of  the  law  in  doing  whal  they  d^d.     I  think  in  ' 
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(ircamatanoes  the  Inland  Bevenne  ought  to  be  adraed 
not  to  exact  the  foil  meuure  of  the  penalties  to 
which  in  point  of  law  and  according  to  my  jadgment 
they  are  entitled. 

Judgment  for  the  Croufn  fcr  £480,  heing  a  penalty 
of  £10  on  each  of  the  forty-eight  oounte. 

Solicitor  for  the  Grown,  The  Solicitor  of  Inland 
Revenue, 

Solicitor  for  the  defendants,  S,'  J*  Debenham* 


Habfobd  v.  Lynsksy.  (a.) 

Municipal  corpomtion — Election — Nomination — Candid 
date — Bight  to  petition — Disqualification  existing  at 
date  of  nomination  —  Municipal  Corporations  Acty 
1882  (46  <b  46  Vict.  c.  50),  m.  77,  88. 

The  petitioner  and  the  respondent  were  duly  nominated 
as  candidates  for  election  to  the  office  of  councillor  for  a 
ward  of  a  municipal  borough,  Tlie  petitioner  was^  at 
the  time  of  his  nomination^  interested  in  a  contract  with 
the  corporation  of  the  borough.  At  the  hearing  of 
objections  to  nomination  papers  the  respondent  objected  to 
the  petitioner's  nomination  on  the  ground  that  his  interest 
in  such  contract  dif qualified  him  (under  section  12  (1) 
(c)  of  the  Municipal  Corporations  Act,  1882)  for  elec' 
tion.  The  mayor  allowed  the  objection,  and  the  respond' 
ent,  being  the  only  oilier  candidate,  utas  declared  to  be 
elected  as  on  an  uncontested  election.  On  a  petition 
being  presented  by  the  petitioner  against  the  return  of  the 
respondent,  it  was  admitted,  on  the  author iiy  of 
Pritchard  v.  Mayor,  &c.,  of  Bangor,  37  W.  R.  103, 13 
App.  Cos,  241,  that  the  mayor  had  no  jurisdiction  to 
entertain  the  objection,  but  it  was  contended  that  the 
petitioner,  being  disqualified  at  the  date  of  the  nomina- 
tion, toas  not  entitled  a^  a  candidate  {vnthin  the  meaning 
of  sections  77  and  88  of  the  Act)  to  present  a  petition. 

Held,  that,  although  the  petitioner  was  disqualified  for 
nomination  as  well  as  for  election,  yet,  having  been 
nominated  in  proper  form,  he  was  a  '*  candidate  "  and 
etUitUd  to  present  the  petition. 

Monks  V.  Jackson,  1  C.  P.  D.  683,  25  W.  R.  Dig. 
110,  dietinguished. 

Special  case  stated  for  the  opinion  of  the  court  in 
the  matter  of  an  election  petition  touching  an  election 
for  the  office  of  conndllor  for  the  Soath  Scotland 
Ward'  of  the  City  of  Liverpool. 

The  case  was  stated  by  a  banister  agreed  upon  by 
the  parties  pursuant  to  an  order  of  Bruce,  J. 

The  City  of  Liverpool  is  a  city  to  which  the  Muni- 
cipal Corporations  Act,  1882,  applies,  and  is  divided 
into  twenty-eight  wards,  one  of  which  is  called  the 
South  Scotland  Ward.  This  ward  is  represented  in 
the  city  council  by  three  councillors,  and  one  of  such 
councillors  goes  out  of  office  on  the  Ist  of  November 
in  each  year. 

On  the  18th  of  October,  1898,  the  town  derk  of  the 
said  city  duly  published  notice  in  the  words  of  Form 
H.  in  Part  IL  of  Schedule  Yin.  of  the  Municipal 
Corportions  Act,  1882,  that  the  last  day  for  the 
delivery  of  nomination  papers  for  the  nomination  of 
candidates  at  the  then  ensuing  election  for  the  said 
wsud  was  the  24th  of  October,  1898  ;  that  candidates 
most  be  duly  qualified  for  the  office  to  which  they 
^reie  nominated;  and  that  the  lord  mayor  would 
attend  at  the  Town  Hall  on  the  25th  day  of  October 
tf>  hear  and  decide  objections  to  nomination  papers. 

(a.)  Reported  by  T.  B.  Coi^QdHOirir  Dux,  Esq., 

Barnster-at-Law. 


On  the  24th  of  October  a  nomination  paper  was 
duly  delivered  at  the  town  clerk's  office  by  which  the 
petitioner  being  a  person  enrolled  and  entitled  to  be 
enrolled  as  a  burgess  was  nominated  as  a  candidate 
for  the  said  office.  Such  nomination  paper  was  in  all 
respects  in  accordance  with  the  rules  contained  in 
Part  II.  of  Schedule  III.  o(  the  said  Act. 

The  respondent  and  one  Patrick  Kellr  were  also 
duly  nominated  as  candidates  for  the  said  office,  but 
EdUy  afterwards  duly  withdrew  his  said  nominatioD, 
and  thereupon  ceased  to  be  a  candidate  at  the  elec- 
tion. At  tiie  hearing,  on  the  25th  of  October,  1898, 
by  the  lord  ma;^or  of  objections  to  nomination  papers 
the  respondent  handed  in  an  objeoti6n  to  the  nomina 
tion  paper  of  the  petitioner  on  the  ground  **  that  he 
is  now  a  contractor  to  and  with  the  Liverpool  Cor- 
poration, and  is  directly  interested  in  contracts  with 
the  said  corporation  for  the  suppljr  of  police  uniform 
requisites.  One  of  such  contracts  is  dated  the  5th  of 
November,  1896,  and  continues  to  run  until  the  3  Ist 
of  December,  1898."  The  petitioner  was  heard  in 
answer  to  the  objection,  and  thereupon  explained  that 
there  had  been  only  one  contract  such  as  referred  to  in 
the  objection,  and  that  he  had  assigned  all  interest  in 
that  contract  to  one  William  Drew,  and  contended 
that  the  question  of  his  alleged  disqualification  did 
not  affect  his  nominatiou  and  could  only  affect  his 
election  in  the  event  of  his  being  elected.  Notwith- 
standing this  contention  the  Lord  Mayor  allowed  the 
said  objection. 

The  petitioner  and  his  partner  in  a  firm  of  F.  J. 
Harford  &  Co.  had  entered  into  a  written  contract 
with  the  corporation  of  the  date  and  running  for  the 
period  mentioned  in  the  respondent's  objection  for 
the  supply  of  certain  articles  of  dotbiog  for  the 
police.  Ti^e  contract  contained  a  prohibition  against 
assigning  or  tnuisferring  the  contract  without  the 
consent  of  the  corporation.  On  the  23rd  and  24th  of 
October,  1898  (before  the  delivery  of  the  petitioner's 
nomination  paper  as  aforesaid)  the  said  firm  made 
verbal  arrangements  with  the  said  William  Drew  to 
take  over  and  carry  out  in  all  respects  the  said 
contract,  and  on  the  24th  of  October  notice  in  writing 
thereof  was  given  to  the  said  town  clerk  by  the  said 
firm  and  by  Drew.  Such  arrangements  were  made 
without  the  consent  of  the  corporation. 

On  the  27tii  of  October  there  was  a  meeting  of  the 
council  at  which  the  petitioner  intended  to  apply  for 
the  consent  of  the  said  corporation  to  the  assignment 
by  the  said  firm  of  all  their  interest  under  the  said 
contract  to  the  said  Drew.  The  petitioner  abandoned 
such  intention  after  and  in  consequence  of  the  said 
decision  of  the  said  lord  mayor.  No  such  a|)plicatiou 
was  in  fact  made  at  that  meeting  by  the  petitioner  or 
the  said  Drew.  Such  consent  of  tiie  said  corporation 
was  given  subseouently  to  the  1st  of  November,  1898. 

On  the  1st  of  November,  1898,  an  election  was  held 
to  fill  ordinary  vacancies  in  the  office  of  councillor 
for  the  different  wards  of  the  said  city,  and  on  that 
day  the  respondent  was  declared  to  be  elected  as 
being  the  only  person  validly  nominated  for  the  said 
South  Scotland  Ward« 

On  the  14th  of  November,  1898,  the  petitioner  duly 
presented  a  petataon  praying  that  it  might  be  deter- 
mined that  the  respondent  was  not  duly  elected. 

Thequestions  for  the  opinion  of  the  court  were : 

1.  Wnether,  upon  the  facts  above  stated,  the 
petitioner  was  a  candidate  at  the  above  election  and 
was  duly  nominated  and  entitled  to  present  this 
petition. 

2.  Whether,  upon  the  facts  above  stated,  the  lord 
mayor  waa  ri^t  in  allowing  the  said  objection* 

Maemcrran,  Q.C.  (8.  H»  Day  with  him),  for  the 
petitioner. — As  to  the  second  question,  it  is  dear  that 
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the  lord  mayor  had  no  jorisdiotion  to  entertain  the 
objectioD  :  it  was  not  an  objection  to  the  nomination 
paper,  and  it  is  only  such  objections,  and  not  objec- 
tions relating  to  the  qnaMoations  of  candidates,  that 
are  to  be  determined  by  the  mayor :  Municipal  Corpora- 
tions Act,  1882.  s.  55,  and  third  schedulp,  Part  II., 
rule  9 ;  Howea  ▼.  Turner,  1  0.  P.  D.  670,  24  W.  K. 
Dig.  103 ;  Pritchardy.  Mayor,  <fec.,  of  Bangor,  37  W.  E. 
103,  13  App.  Gas.  241.  The  petitioner  is  entitled  to 
present  this  petition :  a  petition  may  be  presented 
by  ''  a  person  alleging  himself  to  have  been  a  candi- 
date at  the  election "  (Municipal  Corporations  Act, 
1882,  s.  88  (1));  and  candidate  means  '*a  person 
elected  or  having  been  nominated  or  having  declared 
himself  a  candidate  for  election  *'  (i'6.  s.  77] ;  the 
petitioner  is  within  the  two  last  descriptions,  and,  j 
although  disqualified  at  the  time  of  the  nomination, 
he  might  have  got  rid  of  the  disqualification  in  the 
interval  between  nomination  and  election. 

Rohson,  Q.C.  (Coward  with  him),  f*>r  the  respondent. 
— We  do  not  dispute  that  the  mayor  had  no  jurisdic- 
tion to  entertain  this  objection.  The  petitioner  was 
not  a  candidate  within  the  meaning  of  section  88  (1), 
and  he  is  not  entitled  to  petition.  To  be  a  candidate 
a  person  must  be  qualified  to  be  elected.  The  form 
of  notice  of  election  (Form  H.  in  the  eighth  schedule  to 
the  Act)  states  that  **  candidates  must  be  duly  qualified 
for  the  office  to  which  they  are  nominated."  The 
petitioner  was  at  the  time  of  nomination  disqualified 
under  section  12  (1)  (c)  by  reason  of  his  interest  in  a 
contract  with  the  corporation.  His  wrongful  act  in 
putting  himself  forward  as  a  candidate  when  he  was 
disqualified  cannot  give  him  a  right  to  petition  which 
he  would  not  otherwise  possess.  Monks  v.  Jackson, 
1  0.  P.  D.  683,  supports  the  view  that  an  election 
cannot  be  questioned  on  the  petition  of  a  person 
whose  candidature  was  not  regular. 

Macmorran,  Q.C,  in  reply. — In  Monks  ▼.  J<ickson 
there  had  been  no  valid  nomination  at  all :  here  the 
petitioner  was  duly  nominated  and  his  disqualification 
was  temporary  only,  and  might  have  been  removed 
before  the  day  of  election.  If  it  were  not  so  removed 
his  opponents  could  have  given  notice  to  the  voters  of 
the  disqualification,  and  the  votes  given  for  him 
would  be  thrown  away ;  and  if  he  was  elected  they 
could  petition  on  the  ground  of  his  disqualification 
(section  87  (1)  (c)).  In  the  Bristol  case  (Simeon  on 
Elections,  pp.  47,  51),  it  was  held,  in  the  case  of  a 
parliamentaiy  election,  that  a  qualification  acquired 
during  the  poll  itself  was  sufficient. 

Cur,  adv,  vult. 

March  29. — The  judgment  of  the  court  (Wright 
and  Bruce,  JJ.)  was  deuvered  by 

W&IQHT,  J.— On  the  24th  of  October,  1898,  the 
petitioner  and  the  respondent  were  nominated  in 
proper  form  for  election  to  the  office  of  councillor  for 
a  ward  in  the  city  of  Liverpool.  The  respondent 
objected  to  the  petitioner's  nomination  on  the  ground 
that  the  petitioner  was  then  interested  in  contracts 
with  the  corporation,  and  was  therefore  disqualified 
by  section  12  of  the  Municipal  Corporations  Act, 
1882,  which  enacts  that  "  a  person  shall  be  disqualified 
f  ir  being  elected  and  for  being  a  councillor  "  if  and 
while  he  is  so  interested.  The  lord  mayor  allowed 
the  objection,  and  thereupon  the  respondent  became 
tie  only  person  standing  nominated,  and  on  the  Ist  of 
Novembcnr  he  was  declared  by  the  returning  officer 
elected  as  upon  an  uncontested  nomination.  The 
pt^titioner  admits  that  at  the  time  of  his  nomination 
he  was  interested  in  contracts  with  the  corporation, 
but  he  contends  that  he  could  and  would  have  got 
rid  of  his  disqualification  before  the  day  fixed  for  the 
poll,  and  was  therefore  not  disqualified  for  nomina- 


tion; and  he  contends  that  at  any  rate  Uie  lord 
mayor  was  wrong  in  entertaining  the  objedioii,  sod 
the  returning  officer  wrong  in  declaring  the 
respondent  elected  as  upon  an  uncontested  electioiL 
It  is  now  admitted  that,  having  regard  to  the  esse  of 
Pritchard  v.  Mayor t  <fec.,  of  Bangor,  the  lord  msyor 
must  be  taken  to  have  had  no  power  to  entediin 
an  objection  of  this  kind,  and  although  the 
returning  officer  was  bound  to  act  on  the  lord 
mayor's  allowance  of  the  objection,  and  wu 
bound  to  declare  the  respondent  elected  as  upon  aa 
uncontested  nomination,  yet  it  seems  dear  that  the 
election  and  the  declaration  of  it  were  voidable  on 
I>e1ition,  if  it  is  shown  on  petition  that  the  locd 
mayor  rejected  a  nomination  which  he  had  no  power 
to  reject ;  and  the  petition,  if  it  had  been  brought  bj 
TOterSy  must  have  succeeded  to  the  extent  of  nn- 
seating  the  respondent  and  rendering  a  fresh  dection 
necessary.  We  have  to  determine  whether  the  suae 
consequence  ought  not  to  follow  upon  the  petitioa  of 
the  excluded  candidate ;  and  this  involves,  or  msj 
involve,  the  determination  of  two  questions— -the  fint, 
whether  this  petitioner  was  disqualified  for  nommstinn; 
and  the  second,  whether,  if  so  disqualified,  he  ess 
maintain  this  petition,  as  voters  could  have  dome,  lo 
far  as  to  unseat  the  respondent,  who  had  been  wroo^f 
declared  elected. 

With  respect  to  the  first  question  we  have  not  been 
able  to  find  any  authority  in  point.  No  case  of  the 
kind  seems  to  have  oocurred  under  the  Munioipal 
Corporations  Acts;  and  the  cases  of  parliameDterj 
elections  to  which  we  have  been  referred,  or  which 
are  collated  in  Hatsell's  Precedents,  Sir  Thomii 
Erskine  May's  Parliamentary  l^ractioe,  and  the  old 
editions  of  Bogers  on  Electioss,  do  not  throw  snf 
light  on  the  matter.  They  are  mostly  cases  whoe 
the  disqualification  was  not  for  eleoiion,  hot  for 
sitting  or  voting.  In  the  absence  of  any  goide 
we  thmk  it  safest  to  hold  that,  in  cases  of  dertkn 
under  the  Munioipal  Corporations  Acts,  a  penoi 
who  at  the  time  of  nomination  is  disgnsKfrd 
for  election  in  the  manner  in  which  this  p^dooff 
was  disqualified,  is  disqualified  also  for  nominsrtnn. 
The  nomination  is  for  this  purpose  an  essentisl  psit 
of  the  election,  and  if  there  are  no  competitors  it  of  itMlf 
constitutes  the  election  by  virtne  of  Uie  expreai  worii 
of  section  56.  A  diifferent  construction  might  prodaui 
much  confusion.  On  the  nomination  day  no  one 
could  know  whether  the  persons  nominated  will  et 
the  poll  be  effective  candidates  or  not  It  is  true  ikit 
in  the  case  put  the  disqualification  may  be  removed 
before  the  Section  is  completed,  but  what  is  to  be  the 
effect,  if  the  disqualification  continues  until  the  poO 
begins,  or  until  the  middle  of  the  polling  day,  or  tifl 
the  close  of  the  poll  'i  Will  votes  given  before  the 
removal  of  the  disqualification  be  valid  ?  If  not»  hov 
is  the  number  of  them  to  be  ascertained  ?  It  seeae 
to  us  unreasonable  to  hold  that  the  Act  mesu  Is 
leave  the  matter  in  such  a  state  of  nnoertainty ;  ead 
for  these  reasons  we  think  that  this  petitioofir  wsi 
cUsquaUfied  for  nomination  or  election.  It  is  airf 
necessary  to  say  whether  the  same  oondusioa  voaU 
follow  if  the  disqualification  were  such  ss  amtf 
necessarily  oease  at  a  time  between  nomination  end 
poll,  as,  for  instance,  if  a  person  were  nominated  on 
the  last  day  of  his  minori^  for  a  poll  to  take  pto 
on  a  future  day. 

On  the  second  question  there  is  not  less  difioolkf* 
The  88th  section  of  the  Act  provides  that  "i> 
election  petition  may  be  presented  either  by  fo* 
or  more  persons,  who  voted  or  had  a  right  to 
vote  at  the  election,  or  by  a  person  ^^^^P^ 
himself  to  have  been  a  candidate  at  the  dectioB* 
By  the  77th  section  the  word  "  candidate"  ie  for  the 
purposes  of  Part  IV.  of  the  Act  (in  which  both  thcee 
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seotions  are  included),  interpreted  as  follows :  "  *  Can- 
didate' means  a  person   elected,    or   having   been 
nominated,  or  having  declared  himself  a  candidate, 
for  election."      By  Schedule  VIII.,   Form   H,   the 
notice  of  election  which  is  to  be  given  by  the  town 
clerk  under  section  54  is  to  state  that  "  candidates 
must  be  duly  qualified  for  the  office  to  which  they  are 
nominated."    The  question  which  we  have  now  to 
decide    depends    primarily  on    the    construction   of 
section  88.    The  words  *'  a  person  alleging  himself  to 
have  been  a  candidate  "  cannot,  of  course,  mean  that 
a  mere  aUegation  without  any  colour  of  foundation  in 
fact  would  suffice!    Such  a  merely  false  allegation 
would  be  properly  dealt  with  in  a  summary  way. 
But  the  words  used  seem  designed  to  express  some- 
thing wider  than  absolutely  valid  candidature,  and 
they  are  at  any  rate  consistent  with  the  view  that 
any  person  who  was  in  fact  a  candidate  may  present 
and  maintain  a  petition,  just  as  persons  who  voted  in 
fact  may  do  whether  or  not  they  had  a  right  to  vote. 
Nor  does  there  seem  to  be  any  sufficient  reason  why 
words  should  be  limited  even  to  persons  who  have  been 
in  fact  nominated  in  due  form.    It  is  quite  possible 
that  an  intended  nomination  of  aperson  may  have  fallen 
through  or  have  been  preveoted  in  such  a  way  that 
the  election  of  another  person  may  have  been  invalid, 
as,  for  instance,  if  the  town  clerk  refused  to  supply 
a  nomination  paper,  or  if,  by  design  or  negligence,  he,  in 
exercising  his  important  duty  under  Schedule  III., 
Part  II.,  rule  6,  filled  up  a   nomination  paper  so 
imperfectly  as  to  avoid  the  nomination,  or  if,  as  in 
Howes  V.  Turner,  he  issued  a  bad  notice  of  election, 
and  in  any  such  cace  it  can  hardiy  have  been  intends  d 
to  deprive  the  aggrieved    person  of    the  right  to 
petition.    Such  a  construction  is,  further,  the  only 
one  which  will  fit  the  interpretation  of  "  candidate  " 
in    section  77.      Possibly    that   interpretation    was 
insertea  for  a  difiFerent  purpose — namely,  to  define  the 
limits  of  time  within  which  a  person  should  be  affected 
by  the  enactments    relating    to    corrupt    or    illegal 
practices,  but  there  is  nothing  which  expressly  limits 
bection  77  to  that  purpose,  and  there  seems  to  be  no 
reason  why  it  should  not  be  applied  to  section  88,  as 
prima  facie  it  ought  to  to  be.     And  if  this  is  the 
proper  construction  of  section  88.  either  as  taken  by 
itself  or  as  interpreted  by  section  77,  it  does  not  seem 
to  be  affected  by  the  form  of  notice  in  Scheilule  YIII., 
Form  H,  which  is  not  intended  as  a  definition  of  a 
candidate  or  as  of  itself  an  enactment  of  any  kind, 
but  is  a  mere  notice  calling  attention  to  the  enact- 
ments of  the  statute ;  and  if  literally  construed  it  is 
irrelevant,  because  it  refers  not  to  disqualification,  but 
to  qualification,  and  here  the  petitioner  was  quaUfied 
under  section  11,  though  he  was  disqualified  under  sec- 
tion 1 2.  But  then  it  is  said  that,  assuming  the  prirnd  facie 
meaning  of  section  88  to  be  in  favour  of  the  petitioner, 
sach  a  construction  ought  to  be  rejected  because  it  may 
produce  inconvenient  or  unreasonable  consequences. 
For  instance,  in  the  present  case  a  person  who  was 
disqualified  for  election  will  unseat  a  person  who,  if 
the  election  had  proceeded,  either  would  have  been 
validly  elected  or,  if  defeated,  could  on  petition  have 
unseated  the  present  petitioner.     Such  an  argument, 
ab  inconveniente,  ought  not  to  be  allowed  to  override 
the  proper  construction  of  the  language  of  the  Act 
unless  the  inconvenience  is  clear  and  great.      The 
•aiue  result  would  have  followed  if  voters  had  been 
the  petitioners.    An  election  petition  is  not  simply  a 
matter  between  the  parties,  but  is  of  public  concern, 
and  if  the  election  had  proceeded  as  it  ought  to  have 
done  the  respondent  might  not  have  been  elected,  and 
although  in  that  case  he  could  have  unseated  the 
petitioner  he  might  not  have  been  able  to  claim  the 
seat.     Nor  is  the  argument  ah  inconveniente  all  in 
favour  of  the  respondent.    If  his  contention  is  right 


a  petition  may  be  brought  by  a  person  who  is  believed 
by  himself  and  by  everyone  dse  not  to  be  disqualified, 
and  who  was  properly  nominated,  and  yet  after  a  long 
trial  it  may  turn  out  that  he  was  not  qualified  to  be 
a  candidate  or  was  disqualified,  and  therefore,  if  the 
respondent's  contention  is  right,  it  would  seem  that 
the  petition  must  abate,  no  matter  what  transactions 
of  public  concern  may  be  involved,  and  no  other 
petition  could  in  most  cases  be  brought.  For  these 
reasons,  if  the  matter  were  entirely  dear  of  authority, 
we  ^ould  be  of  opinion  that  this  petitioner,  having 
been  in  fact  a  candUdate  duly  nominated  in  point  of 
form,  is  entitled  to  maintain  this  petition. 

But  it  is  contended  that  the  case  of  Monks  ▼. 
Jacksfm,  decided  in  1876,  on  the  repealed  Municipal 
Elections  Act,  1875  (38  &  39  Vict.  c.  40),  and  the 
Corrupt  Practices  (Municipal  Elections)  Act,  1872 
(35  &  36  Vict.  c.  60),  is  inconsistent  with  this  view. 
There  the  returning  officer  had  allowed  an  objection 
to  the  petitioner's  nomination  on  the  ground  that  his 
nominators  were  not  duly  qualified,  and  the  x>etition 
sought  to  unseat  the  responaent  on  the  ground  that 
that  objection  was  unfounded  and  ought  to  have  been 
disallowed.  The  respondent  contested  the  petitioner's 
right  to  petition  on  the  ground  that  the  petitioner 
himself  had  not  in  fact  been  nominated  in  due  form. 
The  petitioner  in  effect  replied  that  this  point  had 
been  raised  at  the  nomination  and  disallowed  by  the 
returning  officer,  and  that  by  the  express  terms  of  the 
Act  of  1875,  s.  1  (3),  that  disallowance  was  final.  A 
case  was  stated,  and  it  was  held  by  Lord  Coleridge, 
C.J.,  and  by  Archibald,  J.,  that  the  petitioners  had 
not  been  effectively  nominated  in  point  of  form ;  and 
that  notwithstanding  the  express  terms  of  the  Act  of 
1875,  s.  1  (3),  this  was  fatal  to  the  petitioners*  right 
to  petition.  During  the  argument,  Archibald,  J.,  is 
reported  to  have  said:  *<The  petitioners  must  show 
that  they  were  entitled  to  be  candidates " ;  and 
Lord  Coleridge,  C.J.,  to  have  said:  *' If,  upon  the 
face  of  the  case,  it  appears  that  there  is  a  fatal 
objection  to  your  being  petitioners,  are  we  not  to 
decide  upon  that  matter?"  In  giving  judgment 
dismissing  the  petition.  Lord  Coleridge  said:  "The 
case  shows  on  the  face  of  it  that  the  petitioners  were 
not  duly  nominated  as  candidates,  and  had  no  right 
to  p^o  to  the  poll,  and  that  if  they  had  been  elected 
their  election  must  have  been  set  aside.  ...  It 
appearing  on  the  face  of  the  case  that  the  petitioners 
were  not  duly  nominated,  there  is  no  ground  for 
questioning  the  election  of  the  respondents  ' ;  and 
Archibald,  J.,  said :  "  The  petitioners  are  shown  not 
to  be  qualified  to  appear  to  question  the  validity  of 
the  election.''  We  are  unable  to  discover  any  material 
difference  between  the  language  of  the  Acts  on  which 
Monks  V.  Jackson  was  decided,  and  the  language  of 
the  Act  of  1882,  on  which  this  case  depends,  and 
although  the  considerations  which  have  led  us  to  a 
conclusion  in  favour  of  the  present  petitioner's  right 
to  TTi^iTitain  his  petition  were  not  presented  to  the  court 
in  Monks  v.  Jacks<mt  we  ought  to  follow  the  decision  in 
that  case  if  it  can  be  supported  since  the  Bangor  case 
(see  per  Lord  Herschell,  13  App.  Cas.,  at  p.  257),  and  if 
it  is  in  point.  We  think,  though  not  without  doubt, 
that  it  is  not  in  point  The  decision  was  that  the 
petitioner  had  not  been  nominated  in  fact,  and  there- 
fore was  not  qmdified  to  petition.  Here  the  petitioner 
was  duly  nominated  in  fact.  His  nomination  was  in 
form  regular,  and  he  was,  therefore,  a  candidate,  and 
in  our  opinion  {qualified  to  maintain  this  petition — 
not,  of  course,  for  the  purpose  of  claiming  the  seat, 
but  for  the  purpose  of  showing  that  there  was  no 
valid  election,  as  any  of  the  persons  who  voted  at  the 
election  might  have  done,  whether  they  had  a  right 
to  vote  or  not.  Our  decision  does  not  involve  the 
proposition   that    in    every    case   a   person   whose 
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nomination  has  been  rejected  on  the  gionnd  of  dis- 
qnalifioation  or  want  of  qualification  can  maintain  a 
petition.  We  do  not  understand  it  to  be  laid  down 
in  the  Bangor  case  that  a  nomination  cannot  ever  be 
rejected  except  for  informality  in  the  form  or 
presentation  of  it.  If  the  nomination  paper  is  on  the 
face  of  it  a  mere  abuse  of  the  right  of  nomination,  or 
an  obvious  unreality,  as,  for  instance,  if  it  purported 
to  nominate  a  woman  or  a  deceased  sovereign,  there 
can  be  no  doubt  that  it  ought  to  be  rejected,  and 
no  petition  could  be  maiutained  in  respect  of  its 
rejection. 

Judgment  for  the  petitioner. 

Solicitors  for  the  petitioner,  Pritchard  <fh  Sons^  for 
ChlUnBy  Rohineon^  &  Driffield^  Liverpool. 

Solicitors    for    the    respoadent,    Sharpe,    Parker, 
Priichards,  &  Barham. 


Jjftouise  of  %^tifi. 


\:} 


Feb.  16. 


From  C.  A. 
(England). 

Midland  Railway  v.  Losbby  and  Anothbb.  (a.) 

Bailway —  Traffic —  Arhitration — Charges — Beaaonable^ 
7iess — Midland  Railway  Order  Confirmation  Act, 
1891,  «.  5. 

By  section  5  of  the  Midland  Railway  Order  Confirma" 
tion  Act,  1891,  the  railway  company  were  empowered 
to  charge  a  reasonable  swmfor  certain  additional  services 
rendered  to  a  trader  at  his  request  or  for  his  convenience, 
and  **  any  difference "  arising  thereunder  was  to  be 
determined  by  an  arbitrator  appointed  by  the  Board  of 
Trade. 

Held,  that  all  matters  material  and  incidental  to  such 
a  difference  are  within  the  competence  of  ifie  arbitrator, 
whose  decision  is  final. 

London  and  North-Western  Railway  v.  Donellan, 
[1898]  2  Q.  B.  7,  46  fF,  R.  Dig.  147,  approved. 

Decieion  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (A.  L.  Smith  and  Chitty,  L.JJ.}  in  the  matter 
of  an  arbitration  between  the  appellant  company  and 
the  respondents. 

Under  section  5  of  the  Midland  Bailway  Order  Con- 
firmation Act,  1891,  *'  The  company  may  diarge  for  the 
services  hereunder  mentioned,  or  any  of  them,  when 
rendered  to  a  trader  at  his  request  or  for  his  conveni- 
ence, a  reasonable  sum  by  way  of  addition  to  the 
tonnage  rate.  Any  difference  arisiDg  under  this 
section  shall  be  determined  by  an  arbitrator  to  be 
appointed  by  the  Board  of  Trade  at  the  instance  of 
either  party.  Provided  that  where  before  any  service 
is  rendered  to  a  trader  he  has  given  notice  in  writiog 
to  the  company  that  he  does  not  require  it,  the  service 
shall  not  be  deemed  to  have  been  rendered  at  the 
trader's  request  or  for  his  convenieoce." 

The  4  th  sub-section  provides :  "  The  detention  of 
trucks,  or  the  use  or  occupation  of  any  accommodation, 
before  or  after  conveyance,  beyond  such  period  as 
shall  be  reasonably  necessary  for  enabling  the 
ODmpany  to  deal  with  the  merchandize  as  carriers 
thereof  or  the  consignor  or  consignee  to  give  or  tiJce 
delivery  thereof;  or,  in  cases  ia  which  the 
merchMidize  is  consigned  to  an  address  other  than  the 
terminal  station,  beyond  a  reasonable  period  from  the 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barzister- 

at-Law. 


time  when  notice  has  been  delivered  at  sodi  addna 
that  the  merchandize  has  aziived  at  the  tscmiiiil 
station  for  delivery;  and  services  rendered  in  cob- 
nection  with  such  use  and  ocoujpation«" 

In  January,  1895,  the  appellant  company  gave  to 
the  respondents  notice  by  a  circular  letter  that,  as 
great  and  continued  delays  had  taken  plaoe  in  dii- 
charging  loaded  coal  and  coke  wagons,  invohnif 
the  appellants  in  serious  expense  and  impeding  tin 
working  of  the  appellants'  sidings,  yards,  and  st&m, 
advice  would  be  given  daOy  to  the  respondents  of  tiie 
arrival  of  any  wagons  consigned  to  them,  and  tkit 
four  days  would  be  sllowed  to  the  respondenti  to 
unload  each  wagon,  exclusive  of  the  day  of  anivsL, 
and  tiiat  in  the  event  of  any  wagon  not  bsing  na- 
loaded  within  that  period  the  respondents  wonld,  on 
and  from  the  1st  of  March  following,  be  reqnirBd  to 
pay  siding  or  standage  rent  at  the  rate  of  fid.  per  daj 
or  part  of  a  day  for  every  wagon  not  so  unloidad 
and  remaining  on  the  appellants*  prunises.  The 
ren>ondents  objected  to  the  charge  as  unressonaUe, 
ana  the  Board  of  Trade  appointed  Major-Qeonl 
C.  S.  Hutchinson  as  arbitrator,  who,  considering  Ui 
powers  limited,  and  rejecting  evidence  as  to  whmer 
the  period  of  four  days  was  reasonable,  by  his  awvi 
dated  the  28th  of  February,  1898.  directed  that  61 
should  be  paid  for  the  first  day,  4^.  for  the  seooiid 
day,  and  3d.  for  the  third  and  each  saooeeding  day. 

The  appellants  took  out  a  summons  to  enfoioe  tbe 
award. 

The  matter  was  referred  back  to  the  arbitrator  \^ 
the  Court  of  AppeaL 

Oripps,  Q,C.,  and  W.  J.  Noble,  for  the  appellaatL 

Lawson  Watton  Q.C.  {WiUes  Chitty  and  QOcyid 
Alexander  with  faim),  for  the  respondents. 

Lord  Macnaohtkn. — This  appeal  is  an  appssl  is 
substance,  though  not  in  form,  from  a  decision  in  tk 
case  of  the  London  and  North-  Western  Railway  Os.  t. 
Donellan.  I  do  not  think  you  will  have  any  hesitatifls 
in  affirming  the  dedrion  in  this  case  and  agreeiis' 
with  the  decision  which  was  arrived  at  by  A.  L.  SaaA, 
L.J.,  and  by  that  admirable  judge  whose  laantuki 
death  has  deprived  the  bench  of  England  of  a  vay 
great  lawver  and  of  one  of  its  chiefest  omameati. 

Notwithstanding  the  very  ingenious  argnmsDt  ^tf 
we  have  heard  from  counsel  for  the  appellants,  I 
think  the  case  is  really  a  very  simple  one.     Tbt 
provisional  order  which  was  con&med  by  the  Att  d 
Parliament  authorizes  the  company  to  xnake 
— reasonable  charges — ^in  respect  of  certain  speofisl 
services ;  and  then  the  section  poes  on  to  say :  "  Aif 
difference     arising    under    this    section    shall  lal 
determined  by  an  arbitrator  to  be  appointed  by  tht 
Board  of  Trade  at  the  instance  of  either  party.**  I 
cannot   imagine    wider  words   than  those.     **  ^\ 
difference  " — of  course,  it  must  arise  under  tlie 
— ^is  to  be  referred  to  the  arbitrator,  and  byhim  iotsj 
be  determined.     I  understand  that  to  mean  *'  fias^f  < 
determined  " — determined  once  for  aD  ;  and  I  thndCia 
determining  it,  it  is  open  to  the  arbitrator  toinveelMait 
and  to  determine  any  question  which  is  inddcntal  te 
that  which  is  referred  to  him,  which  he  mnstdetentft ' 
in  order  to  determine  finally  the  point  in 
I  agree  entirely  with  what  A.  ll  Smith,  LJ., 
— ^namely,  that    the  duly  of  the  arbitrator  "is  to 
adjudicate  upon  the  whole  matter  once  and  for  ali 
and  that  it  is  not  the  true  reading  of  the  sepbaas  to 
say  that  a  court  of  law  is  to  be  invoked  as     _ 
some  matters,  and  that  the  arbitrator  is  to  he  osBil 
in  with  regard  to  others.'*     I  also  agree  with 
Chitty,  L.J.,  said:  "It  appears  to  me  thstsDtks 
matters  which  are  material  for  the  deoiiinp  cf  s 
difference  arising  under  the  section,   whatever  tte 
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differenoe  maj  be,  are  within  the  competence  of  an 
azbitrator  appointed  by  the  Board  of  Trade  to  decide.'* 
I  think  it  would  be  very  much  to  be  regretted  if 
some  of  thefle  qaestions  were  referred  to  one  tribunal 
and  some  to  another.  For  my  own  part,  I  think  if 
that  is  the  real  meaning  of  the  section  it  would  have 
been  very  much  better  if  Farliameot  had  not  interfered 
at  alL  I  think  the  expense  and  delay  of  dealing  with 
the  matter  piecemeal,  as  counsel  for  the  appellants 
proposed,  woidd  be  something  to  be  regretted.  I  do 
not  think  it  is  necessary  to  go  minutely  into  the 
sections.  That  duty  hM  been  performed  very  fully 
and  very  ably  by  A.  L.  Smith,  Ju. J.  I  will  simply 
more  your  lordships  that  this  appeal  be  dismissed. 

liord  MORBis. — I  am  of  the  same  opinion,  and  I 
oonfess,  except  for  the  differenoe  of  opinion  enter- 
tained by  judges  for  whom  one  has  very  great  respect, 
the  case  would  appear  to  me  to  be  rather  a  plain  one. 
Section  6  enables  the  company  to  charge  for  serTioes 
ttiira  their  tonnage  rates,  and  whenever  any  difference 
shall  arise  under  this  section  the  matter  is  to  be 
determined  by  an  arbitrator  selected  by  the  Board  of 
Trade.      When  we   come  to  sub-section  4  of  that 
section  we  find  that  the  company  are  entitied  to 
charge  for  the  use  and  occupation  of  their  premises 
for  a  period  ultra  the  time  at  which  the  consignee 
ought  reasonably  to  have  taken  delivery ;  that  is  the 
period  fixed  for  which  the  company  are  entitied  to 
charge.    The  period  fixed  for  which  they  are  entitied 
to  recover  is  the  time  ultra  the  period  at  which  the 
oonsiguee    should    take     delivery.       That    is     left 
general,  and  at  the  conclusion  of  this  argument— I 
have  repeatedly  put  the  question,  and  I  have  not 
been  satisfied  with  any  answer  I  have  heard — I  fail  to 
know  how  any  human  beiug  can  enter  upon  that 
inquiry  until  he  has  first  fixed  upon  the  terminua  a 
quo  from  which  he  is  to  start.     What  is  to  be  his- 
atarting-point  P    It  ii  given  in  those  general  terms  in 
the  section ;  those  general  terms  must  be  reduced  to  a 
certainty.  By  whom  ?  By  tlie  arbitrator  before  whom 
the  case  is  pending  on  the  application  of  the  company 
who  applied  for  the  appointment  of  the  arbitzator, 
and  upon  their  demand  for  a  charge  tdtra  that  to  which 
alone  they  would  apparently  be  ordiuarily  entitied — 
namely,  their  tonnage  rate.    It  is  said  that  that  must 
be  decided  by  some  court  of  law.    How  could  it  be 
decided  by  a  court  of  law  ?    If  the  company  brought 
an  action  in  a  court  of  law,  they  would  bring  an 
action  not  to  decide  the  time — that  would  be  an 
elemeut— 'but  to  decide  how  much  they  were  to  get, 
and  the  whole  thing  would  be  decided  by  the  court  of 
law — namely,  the  time,  and,  as  followinff  from  the 
time,  the  amount  which  the  company  shomd  recover. 
But  in  this  case,  as  the  matter  is  brought  by  the 
railway  company  themselves  before  the  arbitrator, 
it  is  essential,  as  it  appears  to  me,  that  he  must  first 
decide  what  lime  he  is  to  start  from  in  order  to  arrive 
at  a  conclusion  as  to  what  sum  the  trader  is  to  pay  to 
the  company.     It  appears  to  me  that  that  is  the 
starting-point,  and  that  he  must  decide  that,  and  that 
it  is  quite  competent  for  him  to  decide  it.    That  is 
what  the  section  of  the  Act  of  Parliament,  in  my 
opinion,  very  plainly  says ;  and  in  addition  to  that,  if 
one  were  to  use  a  priori  arguments  about  it,  I  would 
sajr  it  would  be  the  most  excellent  solution,  that  an 
arbitrator— a  man  of  eminence  and  experience  in  such 
matters — would  be  a  much  more  competent  tribunal, 
and   the   Legislature  would  have  acted   wisely   in 
trusting  it  to  him  rather  than  to  a  catch  jury,  at  the 
trial  before  a  judge  and  jury. 

I  am  clearly  of  opinion  that  the  judgment  of  the 
Appeal  Court  should  be  affirmed. 

Lord  Shand. — I  do  not  suppose  that  there  is  any 
difficulty  on  the  part  of  any  of  your  lordships  in 


affirming  the  decision  which  has  been  now  appealed 
against.  For  my  part,  I  should  regret  very  much  if 
any  other  decision  were  pronounced  on  this  question, 
because  I  think  nothing  would  be  more  lamentable  in 
the  conduct  of  business  of  this  kind  than  that  it 
should  be  found,  when  a  trader  had  a  dispute  with 
regard  to  matters  of  this  description  with  a  railway 
company,  that  he  had  to  go  to  the  courts  of  law— 
ultimately  to  the  Supreme  Court,  it  may  be— to  settie 
some  one  point  in  the  matter,  and  that  he  had  to  go 
to  an  arbitrator  to  settie  another  part  of  the  dispute 
between  the  parties.  I  do  not  think  that  the  statute 
can  be  read  so  as  to  lead  to  what  I  call  that  lament- 
able result.  The  Act  provides  that  the  comfmny  shall 
be  entitied  to  a  reasonable  sum  "  by  way  of  addition 
to  the  tonnage  rate"  for  the  use  or  occupation  of 
their  premises,  or  it  may  be  for  the  detention  of  their 
trucks,  "beyond  a  period"  which  is '*' reasonably 
necessary  "  for  the  trader  who  is  using  that  accom- 
modation or  using  those  trucks.  Then  the  same 
section  provides  that  the  question  is  to  go  to 
arbitration,  and  '*  any  differenoe  arising  under  this 
section  '*  is  to  be  settled  by  the  arbitrator.  The  point 
which  the  arbitrator  has  to  settie  is  what  is  "a 
reasonable  sum  "  for  the  service  rendered,  the  use  of 
the  accommodation,  or  the  use  of  the  trudks. 

The  railway  comfmny  maintain  that  these  words, 
"  reasonable  sum,"  are  to  be  taken  in  a  very  limited 
sense,  as  meaning  merely  this :  that  the  arbitrator  is 
to  ascertain  the  rate  per  day  which  the  company  is  to 
receive,  but  that  the  arbitrator  has  no  power  to  make 
any  inquiry  as  to  the  number  of  days  that  he  is  to 
take  into  view.  According  to  the  argument,  the 
railway  company  tell  him  that  number  of  days  and 
he  must  accept  that  from  them,  and,  if  a  dispute  is  to 
arise  upon  that,  that  question  must  go  to  a  court  of 
law. 

I  think  that  this  provision  as  to  arbitration  includes, 
as  my  noble  and  learned  friend  now  on  the  woolsack 
has  said,  the  question  and  all  that  is  incidental  to  the 
trial  of  that  question.  I  do  not  think  it  is  reasonable 
to  say  that  the  arbitrator  is  not  entitied  to  take  the 
matter  of  time  into  consideration  for  the  pmpose  of 
the  award  he  is  to  give.  In  this  case  it  so  happens 
that  the  company  have  issued  a  circular  at*ting  that 
after  four  days  they  are  to  make  that  charge.  Sup- 
posing there  had  been  no  such  intimation  made,  is 
the  arbitrator  simply  to  take  the  statement  of  the 
comfmny — vou  shall  assess  upon  one  day,  two  days, 
or  twenty  days  P  It  appears  to  me  it  is  essential  to 
his  reaching  a  **  reasonable  sum"  that  he  should  take 
the  element  of  time  into  consideration.  The  company 
may,  as  has  been  put  by  Mr.  Lawson  Walton  in  the 
argument,  have  made  arrangements  that  they  were 
to  deliver  at  intervals,  and  the  trader  may  have  an 
answer  that  the  number  of  days  for  these  deliveries 
at  intervals  have  not  been  allowed  him ;  or  it  may 
be  that  while  it  was  intimated  to  him  that 
the  goods  had  arrived,  there  may  have  been 
obstructions  in  the  way  which  prevented  the 
trader  getting  at  his  goods,  or  failure  to  provide  the 
facilities  which  he  ought  to  have  for  his  goods.  All 
those  things  must  enter  into  the  question  of  what  is 
the  **  reasonable  sum  "  to  be  given  by  the  arbitrator ; 
and  it  appears  to  me  it  would  be  most  unreasonable 
to  read  tnat  word  '* reasonable"  in  any  other  sense 
than  that  it  should  include  the  sum  which  should  be 
given  day  by  day,  taking  into  consideration  the 
element  of  time  which  I  think  must  be  before  the 
arbitrator  in  order  to  do  justice  between  the  parties. 
Mr.  Cripps  pressed  upon  your  lordships  that  a 
difficulty  mignt  arise,  because  on  this  view  the 
arbitrator  in  some  cases  might  have  to  decide  a 
question  of  titie;  a  question  might  be  raised  as  to 
whose  property  the  trucks  were,  or  as  to  whether  the 
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land  upon  which  the  partioalar  riding  was  belonged 
to  the  oompany  or  to  a  ooterminoiu  proprietor.  It 
mast  be  kept  in  view,  however,  that  an  arbitrator 
with  reference  to  ftnoh  a  question  is  determiniDg  no 
matter  of  title  for  any  permanent  porpose,  or  with  a 
Tiew  to  settle  the  rights  of  parties  m  ul  time  coming. 
He  is  deoidioff,  merely  with  reference  to  the  com* 
paratively  smfSl  matter,  what  is  to  be  done  in  regard 
to  this  particular  daim  for  demurrage,  or  what- 
ever it  may  be.  For  that  purpose  I  think  it  is  a  great 
oonyenience  that  he  should  detennine  that  matter  of 
fact,  and  to  that  limited  effect.  If  the  company  are 
being  prejudiced  by  a  series  of  decisions  of  that  kind, 
they  have  it  in  their  power  in  another  proceediug  in 
court  to  raise  the  question  as  to  title,  and  to  set  a 
dedrion  upon  it  finally ;  and  of  course  that  wouhl  be  i 
bindingupon  any  arbitrator  afterwards,  if  auv  question 
as  to  the  use*  of  that  particular  riding  should  arise. 

I  have  no  difficulty  in  agreeing  with  your  lordships, 
and  with  the  judgment  of  the  court  from  which  tnis 
appeal  has  been  taken,  and  I  think  that  the  appeal 
therefore  should  be  dismissed. 

Lord  Dayet. — I  concur,  and  I  may  say  I  am  so 
entirely  satiified  with  the  reasons  given  by  the  learned 
judges  in  the  Court  of  Appeal  that  I  do  not  think  it  is 
necessary  for  me  to  add  anything. 

Lord  James  of  Hbbefobd.— I  concur. 

Lord  Ludlow. — If  there  had  not  been  so  many 
different  opinions  delivered  by  so  many  different 
judges,  I  should  not  have  thought  it  necessary  to  say 
a  siuffle  word  in  this  case ;  but  I  do  desire  to  say 
that  1  entirely  agree  with  the  dedrion  of  the  Oourt  of 
Appeal,  and  I  omy  wish  to  add  this  observation,  that 
it  seems  to  me  perfectly  imposrible  for  any  arbitrator 
to  determine  the  reasonableness  of  the  ch^ge  without 
at  liie  same  time  taking  into  conrideration  the  reason- 
ableness in  respect  of  the  limit  of  time  allowed  that  is 
to  elapse  before  the  charge  is  to  attach.  ,  It  seems  to 
me  perfectly  imposrible  that  that  can  be  done.  I 
quite  agree  with  the  opinions  that  have  been  delivered, 
and  I  think  the  judgment  of  the  Court  of  Appeal  is 
quite  right. 


Append  dismissed. 

Solidtors  for  appellants,  Bedle  <fe  Co. 

Solidtors   for   respondents.    Jerques    di    Co,, 
George  Tumhtdl,  Bradford. 


for 


<Etoutt  Of  Appeal* 


From  Q.  B.  Div.  \ 

(Earl  of  Halsbury,  L.C.,  and  A.  L.  |  July  17. 

Smith  and  Vaughan  Williams,  L.  JJ.) ) 

Hollidat   v.   National  Telephone   Co. 

(Limitkd).  (a.) 

Negligence  —  Principal  and  agent  —  Contractor — Dan^ 
gerous  work  on  highway — Liability  of  principal  for 
negligence  of  contractor. 

The  defendants  were  engaged  in  laying  doxon  wires  in 
tultee  under  the  pavement  of  a  street.  After  the  wires 
were  laid  the  connections  between  the  tubes  were  made  by 
a  plumber  under  a  contract  with  the  defendantSf  whereby 
he  agreed  to  do  the  work  to  the  satisfaction  of  the  foreman 
in  charge  at  a  fixed  sum  per  connection,  the  plumber  to 
supply  the  necessary  men  and  materials.  The  soldering 
material  used  for  making  the  connections  was  melted  in 

(a.)  Reported  by  W.  F.  Baehy,  Esq.,  Barrister* 

at-Law. 


an  iron  pat  on  the  foot  pavement,  and  U  was 
for  the  purposes  of  the  work,  to  oUtiin  a  flare  from  s 
bemoline  lamp,  which  was  done  by  applying  heat  to  ikt 
lamp.  To  oUain  the  flare  the  piumber*s  man  plunged 
the  lamp  into  the  molten  soider  {this  being  a  usual,  proper, 
and  necessary  operation  with  a  lamp  in  good  order),  vAea, 
in  consequence  of  the  safety-valve  being  out  of  order,  tie 
lamp  exploded,  and  the  molten  solder  flew  up  amd  it' 
the  plaintiff,  who  ivas  passing  by.  The  evidemee 
conflicting  as  to  whether  one  of  the  defendants'  men 
assisting  the  plumber*s  man  in  the  work. 

In  an  action  in  the  county  court  to  recover  damages  far 
the  negligence  of  the  plumber's  man  in  plunging  a  defetUm 
lamp  into  the  metal,  the  judge  found  that  the  defewdats 
had  in  substance  the  control  of  and  supervieed  the  leeri 
which  the  plumber  did;  that  the  plumber  was  in  the 
position  of  a  servant;  and  that  the  defendants  were 
liable. 

Held,  that  the  judgment  of  the  county  oourt  judge  mmd 
be  affirmed^  because  there  was  evidence  that  tlte  wftrb  ircj 
being  jointly  executed  by  the  defendants  ami  the  pinmb^r, 
and  tfiat,  therefore,  the  defendants  were  liable  for  ike 
negligence  of  the  plumber's  man  ;  and,  further,  astuminf 
that  the  plumber  vxts  an  independent  contractor,  that  tie 
defendants  were  executing  on  a  highway  works  lihdg  U 
cause  danger  to  the  public  unless  preoauiions  were  takem. 
and  were,  therefore,  liable  for  the  negligence  of  the  m- 
trador's  workman  in  the  execution  of  the  unrts,  smrh 
negligence  not  being  a  casual  or  ooUateral  act  of  negligence. 

Decision  of  the  Divirional  Court  (ante,  p.  203, 
[1899]  1  Q.  B.  221]  reversed. 

Appeal  by  the  plaintiff  from  the  judgment  of  te 
Diviriooal  Court  (Wills  and  Lawranoe,  JJ.)  reveniag 
the  judgment  of  the  Deputy  JudM  of  the  City  dt 
London  Court  (Mr.  Pitt  Lewis,  Q.U.),  reported  cafa, 
p.  203 ;  [1899]  1  Q.  B.  221. 

The  action  was  brought  to  recover  damages  for 
personal  injuries. 

It  appeared  that  the  defendants  were  lawfully  lay- 
ing down  telephone  wires  in  a  street  called  Tht 
Pavement,  at  Clapham,  and  for  that  purpoee  they  had 
broken  up  the  pavement  of  the  s^eet,  and  it  «« 
admitted  that  they  had  obtained  the  requirite  oanswti 
of  the  vestrv  to  their  doing  so.  They  had  kid 
down  a  number  of  tub«>s  into  which  they  inMrfasd 
bundles  of  telephone  wires.  The  tabes  were  thea 
socketed  together  and  the  joints  made  tight  wA 
rings  of  lead,  and  solder  was  then  run  into  tiie  inter- 
stices. The  solderiug  material  was  melted  in  an  inn 
pot,  which,  with  the  fire  underneath  it,  was  on  tke 
foot-pavement.  The  joints  of  the  tubes  benag  bslov 
the  surface  of  the  ground,  it  was  necessary  eithar  ior 
light  or  for  heat  (it  did  not  appear  for  whioh]  to  grt 
a  flare  from  a  beozoliue  lamp.  To  get  the  vamr 
necessary  to  give  the  flare  heat  had  to  be  appUed  Is 
the  lamp,  and  as  heated  benzotine  vapour  la  high^ 
elastic  and  may  be  ezplorive  if  uuduly  confined  tin 
lamp  was  fmmished  with  a  safety-valve  to  ptciint 
undue  pressure  on  the  interior.  The  lamp  on  tht 
occarion  in  question  was  out  of  order,  and  tht 
safety-valve  would  not  work,  and  it  wa 
that  the  workman,  Alfred  Highmore,  who 
it,  ought  to  have  known  this,  and  he  wai 
in  using  it  as  he  did.  Wanting  to  heat  il 
he  dipped  the  lamp  into  the  molten  metal, 
lamp  exploded,  and  the  molten  metal  flew  up  and 
injured  the  plaintiff,  who  was  passing  by.  There  nat 
no  canvas  or  other  protection  round  the  place  whsn 
Highmore  was  working.  The  lamp  and  the  pot  ef 
molten  metal  belonged  to  George  Highmore.  Fpsa 
this  particular  section  of  the  work  the  dafendsnti 
had  themselves  duff  the  trench,  Ittd  the  pqpei^ 
threaded  the  bundles  of  cables  through  thsw, 
and  filled  in  afterwards.      In   order  to  make  the 
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oonzieotions   at   the  joints  the  defendants  left  the 
trench  open  at  those  points  along  the  line  of  piping 
vhere  the  oonnections  were  to  be  made,  and  they 
employed  one  George  Highmore,  a  plumber,  to  make 
the  oonneotions,  the  terms  of  his  employment  beiog 
contained  in  a  document,  dated  the  24th  of  November, 
1896,  with   a   printed    heading,     **  G.    Highmore, 
Plomber,  Zinoworker,    Hot    Water,    and    Sanitary 
Engineer,"  and  by  it  Highmore  agreed  to  make  the 
connections  at  the  joints  of  the  pipes  "  to  the  satisfac- 
tion of  the  foreman  in  charge  of  we  work  for  the  sum 
of  12s.  per  connection,  b«nds  included."    After  the 
oonnections  were  made  the  holes  left  open  for  that 
purpose  were   filled   in   by   the  defendcmts.      The 
evidence  showed  that  Highmore  had  at  least  two  m^n 
in  bis  employment,  and  that   at  the  time  of    the 
floddent  he  had  got  employment  elsewhere  and  sent 
his  brother,  Alfnd  Highmore,  to  do  the  work ;   and 
that  the  defendants'  local  manager  kept  the  whole 
work  of  laying  the  cables  under  his  constant  supervision. 
The  course  of  business  was  for  the  defendants  to  send 
to  George  Highmore  when  they  wanted  the  connecting 
to  be  done,  and  he  came  or  sent  a  man,  with  whom  a 
lecond  man  generally  came.      On  the  occasion  in 
qoestion  the  brother  came  alone  to  do  the  work. 
Tbere  was  a  conflict  of  evidence  whether  one  of  the 
defendants'  men  was  in  the   hole  with  Highmore 
aansting  him  in  the  work.    If  the  oonnections  were 
not  made  to  the  satisfaction  of  the  foreman  the  work 
wonld  have  to  be  done  over  a^^ain. 

The  deputy  judge,  who  tried  the  case  without  a 
jury,  found  that  Qeorge  Highmore  was  not  an 
independent  contractor ;  that  me  defendants  had,  in 
substance,  the  control  of  the  work,  and  they 
practically  supervised  the  work  which  Highmore  did, 
and  that  Highmore  was  in  the  position  of^  their 
servant;  that  it  was  a  usual  and  proper  thing  to 
plnnge  the  lamp  into  the  molten  metal  in  order  to  heat 
it,  if  the  lamp  was  in  proper  condition,  and  that  it  was 
neoesssry  for  tJbe  work  to  do  so;  and  that  the 
defendants  were  liable  for  Highmore's  negligence;  and 
be  gave  judgment  for  the  plaintiff  for  an  agreed  sum 
of  £25.  The  Divisional  Court  reversed  this  judgment 
and  entered  judgment  for  the  defendants  upon  the 
ground  that  Gborge  Hiffhmore  was  an  independent 
contractor,  and  that  uie  negligent  act  of  Alfred 
Highmore  was  a  casual  or  collateral  act  of  negligence 
for  which  the  defendants  were  not  liable. 

Bowen  Rowlands,  Q,C,,  and  H»  C.  Davenport,  for  the 
plaintiff. — ^There  was  evidence  before  the  deputy 
coonty  court  judge  that  George  Highmore  was  in 
tbe  position  of  a  servant  acting  under  the  control  of 
the  defendants,  and  was  not  an  independent  con- 
tractor, and  his  finding  to  that  effect  cannot  be 
disturbed.  There  was,  also,  evidence  that  the 
defendants  and  Highmore  were  jointly  engaged  in 
doing  the  work,  and  they  are  both  liable  for  the 
negligence  of  one  of  their  servants  causing  injury  to 
a  tbird  person.  There  was  evidence  that  one  of  the 
defendants'  men  was  assisting  the  man  who  was 
soldering  the  pipe  joints.  Further,  the  defendants 
were  executing  work  on  a  public  highway  which 
woidd  cause  danger  to  passers  by  unless  proper 
precautions  were  taken.  Flungingabenzolinelampinto 
molten  metal  on  a  highway  was  likely  to  cause  danger 
to  passers  by.  The  deputy  county  court  judge  has 
found  that  that  is  a  usual  and  proper  thing  to  do,  and  is 
necessary  for  the  work.  The  defendants  were  under 
duty  to  take  reasonable  precautions  to  protect  the 
public.  They  cannot,  by  delegating  that  part  of  the 
work  which  involves  that  operation  to  an  independent 
contractor,  avoid  liability  for  not  having  taken 
precautions  to  protect  the  public  from  injury :  Hughes 
V.  Fercival,  31  W.  R.  726,  8  App.  Cas.  443 ;  Black  v. 


Chriatchureh  Finance  Co.,  [1894]  A.  C.  48 ;  Penny 
V.  Wimbledon  District  CouncU,  ante,  p.  565,  [1899] 
2  Q,  B.  72.  The  act  of  negligence  complained  of 
here  was  not  a  casual  or  collateral  act  of  negligence, 
as  in  BeedisY.  London  and  North'-Weitern  Railway  Co., 
4  Re  Cli.  244.  The  Divisional  Oourt  were  therefore 
wrong. 

MatHnsont  Q.G.,  and  Lawless,  for  the  defendants. — 
Qwxrge  Highmore  was  an  independent  contractor  and 
not  a  servant  of  the  defendants.  He  employed  his 
own  men  and  had  his  own  tools  for  doing  the  work 
—the  Iftmp  that  caused  the  aoddent  beumging  to 
him.  It  cud  not  make  him  the  less  an  independent 
contractor  that  he  had  to  do  the  work  at  the  times 
fixed  by  the  defendants,  and  to  their  satisfaction. 
This  latter  is  always  the  case  with  a  builder  who  has 
to  do  Uie  work  to  the  satisfaction  of  the  building 
owner's  architect.  Nor  was  this  the  case  of  a  joint 
operation  carried  out  by  the  defendants  and  High- 
more. The  work  which  Highmore  was  employed  to 
do  was  a  skilled  job  distinct  from  that  carried  out  by 
tiie  defendants.  In  regard  to  the  contention  that 
Highmore,  assuming  he  was  an  independent  con- 
trs^tor,  was  employed  to  carry  out  dangerous  work, 
there  is  no  eviaence  in  support  of  that.  There  was 
no  danger  in  plunging  the  lamp  into  the  molten 
metal  unless  the  lamp  was  out  of  order.  The  defen- 
dants could  not  foresee  that  the  contractor's  man 
would  use  a  lamp  witii  a  defective  safety-valve.  It 
was  a  mere  casual  or  collateral  piece  of  negligence, 
for  which  the  defendants  cannot  be  held  responsible. 

Eabl  of  Halsbubt,  L.C. — In  my  opinion  the  judg- 
ment of  the  Divisional  Court  is  erroneous  and  must 
be  reversed,  and  the  judgment  of  the  deputy  county 
court  judge  restored.  It  seems  to  me  to  be  clear  upon 
the  evidence  that  there  are  two  distinct  grounds  upon 
which  the  dedsion  of  the  deputy  coun^  court  judge 
can  be  supported.  There  was  evidence  to  show  that 
the  work  was  being  done  jointly  by  the  defendants 
and  the  plumber,  and  the  deputy  county  court  judge 
upon  the  evidence  was  justified  in  treating  them  both 
as  liable  for  the  negligent  act  in  question  done  in  the 
joint  execution  of  the  works. 

The  other  sround  upon  which  I  think  that  the 
plaintiff  is  entitled  to  succeed  is  that  tbe  defendants 
were  interfering  with  a  public  highway,  the  interfer- 
ence being  authorized  by  the  local  authority.  The 
defendants  were  executing  certain  works  on  a  high- 
way, and  whether  they  were  executing  those  works 
by  themselves  or  by  a  contractor,  they  had  a  duty 
imposed  upon  them  to  take  reasonable  care  that  the 
public  should  be  protected  from  injury  prising 
mm  the  negligence  of  one  acting  for  them  in  the 
execution  of  the  works.  In  the  present  case  pipes 
had  to  be  soldered,  and  the  deputy  county  court 
judge  found,  in  effect,  that  it  was  a  usual  and  proper 
thing,  and  necessary  for  the  work,  to  have  the  molten 
metal  at  the  spot  ready  for  use  on  the  instant,  and 
that  it  was  customarv  to  plunge  the  bensoline  lamp 
into  the  molten  metsl  in  order  to  set  a  fiare,  and  I 
assume  that  the  defendants  were  uimiliar  with  tiiis, 
because  they  themselves  did  part  of  the  works.  ^  If 
the  lamp  was  perfect,  the  operation  of  plunging  it  into 
the  moUen  metal  would  be  harmless.  If,  however, 
the  safety  valve  became  stopped  up,  in  the  ordinary 
course  of  things  the  lamp  must  explode.  Therefore  a 
performance  was  going  on  which  in  the  ordinary 
course  of  things  might  prodace  an  explosion.  Can  it 
be  said  that  the  defendant  company,  which  authoiized 
this  to  be  done,  whether  they  delegated  the  work 
to  a  contractor  or  not,  were  under  no  obligation  to 
protect  passers  by  from  receiving  injuries  zrom  this 
performance?  In  my  opinion  there  was  such  an 
[  obligation  upon  the  defendants,  and  the  appeal  must 
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be  allowed,  and  the  judgment  of  the  ooimty  oourt 
judge  must  be  restored. 

,  A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
also  think  that  upon  the  evidence  this  work  may  be 
looked  upon  as  the  joint  work  of  the  defendants  and 
of  the  plumber.  There  is  also  the  other  ground. 
The  defendants  were  executing  works  on  a  highway 
which  were  dearly  of  such  a  nature  that  they  were 
likely,  unless  precautions  were  taken,  to  cause  danger 
to  the  pablic  using  the  highway.  To  use  molten 
metal  in  the  way  in  which  it  was  used  here  was  a 
likely  source  of  &nger  to  passers  by.  The  defendants 
delegated  dangerous  work  to  a  contractor  named 
fiighmore,  and  Highmore's  servant  did  what,  if  the 
lamp  had  been  in  proper  order,  would  have  been  a  usual 
and  necessary  thingto  do — heplunged  the  lamp  into  the 
molten  metal,  and  the  safety  valve  being  out  of  order 
the  lamp  exploded  and  the  molten  metal  was  scattered 
about  and  struck  the  plaintiff  and  injured  him.  The 
plaintiff  brought  an  action  to  recover  damages  for 
personal  injuries  caused  by  the  negligence  of  the  man 
who  was  doing  the  work.  The  defendants  set  up  the 
defence  that  the  man  whose  negligent  act  caused  the 
injuries  was  in  the  employment  of  the  plumber,  who 
was  an  independent  contractor,  and  that  therefore 
l^ey  were  not  liable.  Speaking  for  myself,  I  think 
that  after  the  decision  of  the  House  of  Lords  in 
Sughes  V.  Percival,  31  W.  B.  725  ;  8  App.  Cas.  443, 
a^d  of  the  Privy  Council  in  Black  v.  ChrUtchurch 
Finance  Co,,  [1894]  A.  0.  48,  if  a  person  executes  on 
a  highway  work  likely  to  cause  danger  to  passers  by, 
if  proper  precautions  are  not  taken,  he  can  hardly 
ever  now  escape  liabUity  by  saying  that  he  employea 
an  independent  contractor  to  do  ue  work,  because  a 
duty  is  imposed  apon  the  person  who  has  undertaken 
to  execute  the  work  to  see  that  the  person  who 
actually  does  the  work,  whether  he  is  an  mdependent 
contractor  or  not,  takes  reasonable  precautions  to 
protect  tile  public  from  danger.  I  only  wish  to  add 
one  other  word.  I  cannot  agree  with  the  Divisional 
Court  that  the  negligence  here  was  a  casual  or 
collateral  act  of  negUgence. 

Vaughan  Williams,  L.J.,  agreed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  OibUf  White,  &  Strong, 

Solicitor  for  the  defendant.  IF.  E,  L,  Gaine, 


July  4. 


From  Chan.  Div.  \ 

(lindley,  M.B.,  Jeuue,  P.,  > 

and  Homer,  L.J.)  ) 

Twickenham   Urban   Distbiot  Council  v. 

MUNTON.  (a.) 

Local  government— Street — Plans,  <€rc. — Amendment — 
Adjoumment-^Juriadictifm  of  justices — Private  Street 
Works  Aa,  1892  (65  &  56  ^ict.  c.  57),  ss,  6,  7,  8. 

When  justices  are  asked  to  amend  the  plans,  <^c.,  sub- 
mitied  under  the  Private  Street  Works  Act,  1892,  by  a 
local  authority t  they  have,  under  section  8,  jurisdiction 
to  do  so  without  expressly  amending  the  original  resolu- 
tion of  the  local  authority,  and  also  without  directing 
further  notices  to  be  given  to  persons  affected  who  have 
had  notice  of  the  original  scheme  and  have  not  given 
notice  of  objection.  An  order  made  in  such  circum' 
stances,  declaring  the  local  authority  entitled  to  a  charge 
on  the  property  of  such  persons  for  their  proportion  of 
the  expenses,  is  therefore  valid, 

(a.)  HcportcdbyR.  C.  Mackenzie,  Esq.,  Barrister- 

at-Law. 


Semble,  though  section  6  gives  the  justices  a 
in  such  cases  as  to  adjourning  and  directing  ftuiker 
notices  to  be  served,  it  is  desirahle,  in  eases  of  trnporteBO, 
that  an  adjournment  should  take  place,  and  thai  nod'ee 
should  be  given  to  persons  affected  w/to  are  not  hefiat  ike 
court. 

Decision  o/ Stirling,  J.  (ante,  p,  328),  afirmed. 

Appeal  against  a  decision  of  •  Stirling,  J.  [ask, 
p.  328,  where  the  facts  are  sufficiently  stated). 

E,  Cunningham  Glen,  for  the  defendant,  who 
appealed,  referred  to  the  material  seotioiis  of  the 
Private  Street  Works  Act,  1892;  Whitehurek  ▼. 
Fulham  District  Board  of  Works,  14  W.  R.  277. 
L.  B.  1  Q.  B.,  233;  Cooper  v.  Wandsworth  Dittrid 
Board  of  Works,  11  W.  B.  646. 14  a  B.  N.  R.  180; 
Hopkins  V.  Smethwick  Local  Board,  38  W.  B.  499. 
24  Q.  B.  D.  712 ;  and  Julius  v.  Bishop  of  Oxford 
28  W.  B.  726,  5  App.  Cas.  214. 

Macmorran,  Q.C,  and  The  Hon,  Frank  RnsseU,  fur 
the  pluntiffs,  were  not  called  upon. 

LiNDLET,  M.B.— I  am  unable  to  take  the  viev 
which  has  been  contended  for  on  behalf  of  the 
appellant,  though  I  cannot  help  thinUng^  that  it 
would  have  been  much  better  u  the  jostioes  had 
thought  fit  to  adjourn  in  order  to  give  notice  to  all 
persons  who  might  be  affected  by  the  order  whidi 
they  were  about  to  make.  The  real  quebtton  we  hate 
to  consider  is  as  to  their  jurisdiction  to  make  tbe 
order  without  so  adjourning  and  giving  notice. 
For  my  part,  I  feel  vety  great  difficulty  in 
getting  over  the  construction  of  the  eectioB 
which  I  will  read  presentiy.  I  need  not  go 
through  the  other  sections  in  detail,  though  it  ii 
well  in  dealing  with  this  matter  to  keep  them  in 
mind.  I  agree  entirely  with  Stirling,  J^  in  ^ 
construction  he  puts  on  that  part  of  seetioa  8  which 
says  that  ''the  oourt  may  quash  in  whole,  or  ia 
part,  or  may  amend,  the  resolution,  plans,  lectiom, 
estimates,  and  provisional  apportionments,  or  any  of 
them,  on  the  application  either  of  any  objector  or  cf 
the  urban  authority.  The  oourt  may  also,  if  it  thiali 
fit,  adjourn  the  hearing  and  direct  any  further  notes 
to  be  given."  In  this  particular  case  a  reaolation  had 
been  passed  to  make  up  the  whole  road.  The  piesMi 
appellant,  the  defendant  in  the  action,  approv«d  of 
that,  and  therefore  did  not  object,  lliat  waa  what 
he  wanted.  Somebody  else,  however,  sent  in  sa 
objection.  The  case  then  came  before  the  jnatieoi, 
and  the  justices  amended  the  plana,  Ac,  in  mch  s 
way  as  to  idter  the  scheme  from  a  making  up  of  thi 
whole  road  into  a  making  up  of  only  that  portioB 
of  the  road  which  was  a  private  road.  That  wm 
done  by  the  jastices  under  the  power  oontaiaed 
in  section  8,  which  I  have  just  read;  and  I  haie 
not  the  slightest  doubt  myself  that  thej  wcr 
actiog  within  the  -powear  which  the  legialatare  hss 
conferred  upon  them.  I  do  not  think  tiie  langaagf 
of  section  8,  sub-section  1,  admits  of  any  other  ooa- 
struction.  The  justices  had,  I  think,  ample  power 
to  do  what  they  did.  There  were  present  befofe 
them  the  Urban  Authority  of  Twickenham  on  the  one 
side,  and  the  objector  on  the  other,  and  the  ji 
had  ample  power  to  amend  the  resolution. 

So  far,  I  think  tiiere  is  no  doubt  at  all.  But 
comes  this  language,  which  seems  to  me  rather 
difficult  to  deaf  with.  **  The  court  may  also,  if  it  thmb 
fit,  adjourn  the  hearing  and  direct  any  further  notiess 
to  be  given."  Now,  it  is  the  qaestion  of  the  pmctioai 
application  of  that  power  that  gives  rise  to  the 
difficulty  in  this  case.  It  appears  to  me  that  that 
language,  "the  court  may  uao,  if  it  thinks  fit,"  da 
what  I  have  read,  gives  them  a  discretion,  and  pats 
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them  in  the  petition  of  haying  to  decide  in  each 
particiilar  ease  whether  it  is  neoeseary  or  proper  to 
adjourn  and  order  notice  to  be  ffiven  to  persons  not 
before  the  court.  If  they  think  uie  occasion  is  one  in 
which  they  ought  to  adjoum,  and  direct  notice  to  be 
given  to  certain  persons,  then  of  course  they  ought  to 
act  accordingly.  But  if  they  look  into  the  matter, 
and  having  done  so,  think  it  is  a  small  matter,  and 
does  not  require  that  any  further  notices  should 
be  given,  they  are  the  judges  of  whether  an  ad- 
journment should  take  place,  or  further  notices 
should  be  given.  To  construe  the  Act  otherwise 
would  be  to  deprive  them  of  the  power  of  deciding 
such  a  matter,  and  it  would  come  to  this,  that  if  they 
were  making  any  alteration  at  all  in  the  *'  resolution, 
plans,  sections,  estimates,  and  provisional  apportion- 
ments, or  any  of  them  "  (except,  perhaps,  a  merely 
clezical  alteration),  they  must  adjourn  for  the  purpose 
of  giving  notices  to  persons  who  may  be  affected. 
That,  certainly,  is  not  what  the  Act  says.  The  legls- 
latore  has.  it  seems  to  me,  entrusted  to  the  court  (that 
is,  to  the  justices)  a  power  to  say  whether  the  order  or 
the  amendment  they  are  making  is  of  such  a  character 
as  to  make  it  proper  that  an  adjournment  should  take 
place,  and  notice  should  be  given.  I  regret  that  here 
the  justices  did  not  take  uie  opposite  view ;  but  I 
cannot  help  thinking  that  what  we  are  asked  to  do 
would  have  the  effect  of  rendering  inoperative  the 
statutory  provisions  which  I  have  read.  The  appeal, 
therefore,  must  be  dismissed. 

Jeunb,  p.— I  agree  with  the  Master  of  the  Bolls. 
My  sympathy  is  entirely  with  the  appellant.  I  think, 
indeed,  that  a  plausible  argument  might  be  presented 
cm  that  side.  It  might  be  said  with  great  plausibility 
that,  though  it  is  quite  true  the  court  may  quash 
part  or  the  whole  of  the  resolutions,  &o.,  yet  that  is 
subject  to  the  general  principle  that  a  court  cannot 
possibly  act  without  hearing  those  who  may  be 
affected  by  their  order,  and  that  if  they  do  so  act 
their  decision  is  ultra  vires  and  wrong.  It  might 
plausibly  be  contended  that  the  subsequent  words  are 
not  intended  to  cut  down  or  abrogate  that  principle, 
and  that  therefore  the  court  was  really  unable  to  do 
what  it  has  here  done.  That,  as  I  have  said,  is  a 
plausible  argument.  But  I  cannot  give  effect  to  it 
without  putting  upon  section  8  a  construction 
which  I  think  it  wUl  not  bear.  I  think  the  true 
construction  is  this:  As  the  court  was  intended  to 
have  power  to  alter  the  scheme,  there  might  be  cases 
in  which  other  persons  might  be  affected,  and  it 
would  be  impossible  for  everybody  who  might 
conceivably  be  affected  to  be  brought  before  the 
court.  The  Act,  therefore,  intended  that  very 
matter,  of  who  should  be  served  with  notice, 
ahonld  be  left  to  the  justices.  It  may  well  be 
that  the  Act  intended  to  give  to  the  justices  a 
discretion  as  to  whether  to  adjourn  and  have  further 
notices  served.  Therefore  the  whole  scope  of  the 
enactment  seems  to  have  been  not  to  cut  down  the 
provisions  of  section  8,  and  to  confer  a  discretion  as  to 
who  is  to  be  heard.  That  there  is  no  obligation,  no 
duty,  to  hear  anybody,  I  do  not  say ;  but  I  think  the 
Justuses  were  within  their  right  in  doing  what  they 
<hd.  I  think  as  the  Master  of  the  BoUs  thinks,  that 
it  is  a  great  pity  they  did  not  come  to  a  different 
conclusion ;  but  I  think,  for  the  reasons  he  has  given, 
that  the  judgment  of  Stirling,  J.,  is  right. 

BoMSB,  L.J. — I  agree  in  thinking  that  Stirling,  J., 
is  right  in  this  case,  and  I  do  not  desire  to  add  any- 
tiling  to  what  has  been  said. 

Appeal  dumiasedm 

Solicitors,  MtwUm  &  Morris;  Buston,  Clark^  & 
Button.  [ 


June  28,  29. 


From  Chan.  Div. 
(LmdJey,  M.B.,  Jeune,  P., 
,  and  Bigby,  L.J.) 

CowKN  V.  Tauefitt  (tl.). 

Landlord  and  tenant — Lease — Construction — Mistake — 
Falsa  demonstratio — Bectification. 

The  doctrine  of  falsa  demonstratio  is  only  a'^iplied 
where  a  description  intelligible  as  a  whole  is  rendered 
unintelligible  by  a  part,  so  that  by  eliminating  the  part 
the  whole  is  rendered  intelligible. 

By  an  underlease  rooms  on  the  second  floor  of  Nos.  13 
and  14,  Old  Bond^street  were  demised  to  the  plaintiff, 
'**  together  with  free  ingress  and  egress  for  the  l^sste,  her 
servants  and  customers,  through  the  staircase  and  passages 
of  No,  13  to  and  from  the  demised  rooms  V  There  was 
a  staircase  in  No,  14,  but  in  No.  13  there  was  only  a 
lifU  and  no  staircase. 

Held,  that  as  the  rejection  of  the  words  **  of  No.  13  " 
would  not  leave  a  description  applicable  to  the  staircase  in 
No,  14,  the  doctrine  of  falsa  demonstratio  did  not 
apply ;  but  thai  it  was  the  intention  of  the  parties  that 
the  plaintiff  should  have  access  over  the  staircase  in  No, 
14,  and  that  the  underlease  should  be  rectified  accord'- 
ingly. 

Decision  of  Bomer,  J  ,  ante  p.  29,  affirmed  on  this 
ground. 

This  was  an  appeal  from  a  decision  of  Bomer,  J. 
(reportt^d  ante,  p.  29). 

The  facts  may  be  shortly  stated  a<<  follows :  The 
p'aiotiff  carried  on  the  business  of  ladies*  tea-rooms 
aud  a  ladies*  dub.  The  defendant  was  owner  for 
a  term  of  years  of  the  premises  13  aud  14,  Old  Bond- 
fttreet,  and  by  an  underlease  of  the  24th  of  December. 
1895,  four  rooms  on  the  second  floor  of  Nos.  13  and 
14,  and  une  room  on  the  third  floor  of  No.  14,  '^to- 
gether with  free  ingress  and  egress  for  the  lessee,  her 
servants  and  customers  throuffh  the  staircase  and 
passages  of  No.  13  aforesaid,  to  and  from  the 
premises  hereby  demised  on  the  second  floor  of  the 
said  premises,  Nos.  13  and  14  aforesaid."  There  was 
no  staircase  in  No.  13  leading  directly  to  the  demised 
premises,  the  only  staircase  which  gave  such  access 
having  been  pulled  down  when  the  lift  was  made  in 
1893.  There  was  a  staircase  in  No.  14,  which  was 
entered  through  the  defendants*  shop.  The  defendant 
declined  to  allow  the  plaintiff  to  use  this  staircase 
except  in  the  case  of  Are  or  other  emergency,  and 
insisted  that  she  and  her  customers  must  gain  access 
to  the  demised  premises  by  means  of  the  lift  ia  No. 
13.  It  was  admitted  that  the  reference  to  the  stair- 
case in  the  underlease  was  not  in  accordance  with  the 
facts,  and  had  been  inserted  in  this  form  by  mistake. 

The  plaintiff  adced  for  a  declaration  that  she  was 
entitled  on  the  true  construction  of  the  underlease  to 
a  right  of  access  to  the  demised  premises  by  the  stair- 
case in  No.  14. 

Bomer,  J.,  held  that  the  words  «  of  No.  13  "  might 
be  rejected  as  as  falsa  demonstratio,  and  that  a  right 
of  access  over  the  staircase  in  No.  14  passed  to  the 
plttintiff  by  the  underlease. 

The  defendant  appealed. 

Levett,  Q.C,  and  J,  B.  Brooke,  for  the  appellant-^ 
There  is  no  instance  where  the  doctrine  of  falsa 
demonstratio  has  been  applied,  except  where  the  mip- 
description  has  come  at  the  end.  What  the  learned 
judge  has  really  done  is  to  rectify  the  deed. 

They  referred  to  Wrotesley  v.  Adams,  1  Plowd.  191 ; 
Sheppard*s  Touchstone,  pt.  2,  p,  247 ;  Doe  d.Smithy* 
Oalioway,  5  B.  &  Ad.  43.  , 


(tt.)  Beported  by  J.  I.  Stirling,  Esq.,  Barrister-  ', 

at  -Law* 
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The  respondent  in  person. 

Levettt  Q,0»,  replied,  (Riobt,  L.J.,  refered  to 
Chamberlaine  ▼.  Turner,  Gro.  Chat.  129). 

June  29. — ^Lindley,  M.B  ,  referred  to  the  facts  and 
the  evidence  of  the  i>arties  as  to  what  was  aereed  about 
the  plaintifTs  use  of  the  back  staircase,  andcontinaed : 
The  real  agreement  I  have  no  doubt  was  that  the 
plaintifp  was  to  have  the  use  of  the  lift  and  also  the 
staircase  more  or  less.  It  was  not  thought  at  the 
time  that  that  would  be  a  matter  of  importance,  but 
now  that  the  plaintifTs  business  has  developed  and 
become  larger,  her  use  of  the  staircase  is  a  nuuance. 

[His  loraship  then  referred  to  the  provisions  of 
the  lease  and  referred  to  the  mistake  in  the  plan 
which  had  caused  the  blunder  in  the  lease,  and  con- 
tinaed :]  There  being  this  blxmder,  what  is  to  be 
done?  It  is  said  that  by  a  mode  of  construction 
we  could  come  to  the  condnsion  that  as  the 
right  of  passage  through  No.  13  is'  inapplicable  to 
tbe  building  as  it  actually  existed,  it  must  follow, 
according  to  the  doctrine  of  /aha  demorutratio,  that 
it  mast  be  applied  to  the  staircase  of  No.  14.  I  do 
not  know  that  tbe  doctrine  is  applicable  where  the 
court  can  see  what  it  is  that  the  parties  really  did 
mean  by  the  dooumoit  in  question. 

I  must,  however,  protest  against  the  way  in  which 
the  doctrhie  was  stated  bv  counsel  for  the  appellant, 
that  tbe  maxim  /aha  demonstraito  non  nocet  only 
applies  where  there  is  some  incorrect  description  at 
the  end  of  the  sentence.  That  is  wittling  it  away  and 
making  it  ridiculous.  It  is  a  misapprehension.  I 
do  not  know  that  tbe  principle  can  be  better  put 
than  it  is  in  Jarmau  on  Wills  (5th  ed.,  voL  1,  p.  742], 
where  it  is  said  the  rule  means  **  that  where  the 
description  is  made  up  of  more  than  of  part,  and  one 
part 'is  true  but  the  other  false,  then,  if  the  part 
which  is  true  describe  the  subject  with  sufficient  legal 
certainty,  the  untrue  part  will  be  rejected  and  will 
not  vitiate  the  devise."  The  characteristic  of  cases 
within  the  rule  is  that  the  description  so  far  as  it  is 
false  applies  to  no  subject  at  all,  and  so  far  as  it  is 
true  applies  to  one  onlv.  Thus  in  Day  v.  Trig,  1  P. 
Wms.  286,  where  one  devised  all  his  freehold  houses 
in  Aldersgate-street,  London,  having,  in  fact,  only 
leasehold  houses  there,  it  was  held  that  the  word 
"  freehold  "  should  rather  be  rejected  than  the  will 
be  wholly  void,  and  that  the  leasehold  houses  diould 
pass. 

To  limit  that  doctrine  in  the  way  that  counsel 
suggested  is  to  deprive  it  of  half  its  merit.  It  is  a 
rule  of  good  sense.  If  the  language  is  clear,  but 
does  not  fit  because  of  some  words  wnich  have  been 
inserted,  if  you  can  reject  the  part  that  makes  it 
inapplicable  you  do  reject  it  I  should  therefore  have 
some  difficulty  in  coming  to  the  conclusion  that  the 
plaintiff  was  entitled  to  the  use  of  this  staircase  on  the 
construction  of  the  lease.  But  on  the  question  of 
rectification  I  see  no  difficulty  whatever.  On  the 
evidence  I  think  the  learned  judge  was  quite  riffht 
when  once  the  fact  is  ascertained  watit  was  intended 
that  the  plaintiff  should  have  access  to  her  rooms  by 
a  staircase,  and  it  is  found  that  there  is  only  a  stair- 
case in  one  house.  The  judse  was  right,  but  the  order 
should  be  amended  by  adding  the  word  *'baok'* 
before  **  staircase,''  as  everyone  agrees  that  it 
was  the  back  staircase  she  was  to  use.  With  that 
addition  to  the  order  the  appeal  will  be  dismissed 
with  costs. 

Sib  F.  Jbuke. — I  agree  with  the  judgment  that  has 
been  delivered.  For  some  time  I  thought  that  the  doc- 
trine of  fa  Ua  denumstroHo  might  be  applied  here.  The 
learned  jodse  below  proposed  to  apjuy  it  by  striking 
out  the  words  "  No.  13  *'  as  being  a  mere/o^  demons 


stratiOt  but  I  do  not  think  that  the  principle  applies. 
I  doubt  whether  the  words  "  stairoasft  and  p—sigci" 
are  a  sufficiently  dear  desoription  of  a  back  sttizoa*, 
for  there  are  two  staircases  in  No.  14,  a  back  and  a 
front.  I  think  if  the  principle  is  to  be  appUed  at  sD, 
the  words  "  No.  13  "  would  have  to  be  sfcraok  oat  all 
through,  also  as  regards  the  passages  of  No.  13 ;  bat 
when  one  considers  that,  as  the  Master  of  the  BdU 
has  pointed  out,  the  real  mistake  was  that  it  was  sap- 
posed  that  there  was  a  staircase  in  No.  13, 1  think 
one  sees  that  it  is  not  really  a  case  of  faUa  demondraHo 
at  all,  but  the  dear  words  of  the  lease  apply  to  aone- 
tbiog  whidi  is  non  existent,  so  that  the  prindpte 
cannot  be  invoked  in  aid  of  the  construction  of  tbii 
lease.  I  agree,  however,  that  the  doctrine  is  not  to 
be  cut  down  as  was  suggested  b^  counsel  for  tbe 
appellant  by  saying  uiat  it  is  to  be  limited 
to  cases  where  the  fal^e  part  of  the  descriptioQ 
follows  the  true.  That  is  perfectly  sepeeleBs, 
and  would  cut  down  what  is  a  rational  and  naefal  cbwb 
of  construction.  Leaving  that  aside,  there  is  no 
difficulty  in  rectifying  the  lease.  To  my  mind  it  ii 
clear  that  it  was  owing  to  a  mistake  of  all  partni 
that  these  words  were  inserted.  It  was  intended  that 
the  plaintiff  should  have  the  use  of  the  hatk.  stsin 
without  limit.  The  extent  of  her  use  was  left  to  tbe 
good  sense  and  proper  f eding  of  the  plaintiff.  Ho 
doubt  the  defendant  thought  that  it  would  not  be 
much  used,  and  in  eonyersation  aomething  to  that 
effect  was  said,  but  the  real  intention  was  that  there 
should  be  egress  and  ingress  by  these  stairs  to  Ho. 
13.  Under  these  droumstances  there  is  nodifficattf 
in  rectifying  the  lease  as  the  Master  of  the  BoQs 
suggested,  so  as  to  show  that  the  ingress  and  egresi 
is  to  be  by  the  back  stairs. 

BiQBT,  L.J. — I  entirdv  agree  as  to  /o2sa  ddnon- 
straiio ;  one  can  see  plainly  what  the  lease  meaas  on 
its  construction.  It  means  that  the  plaintiff  is  to  haw 
access  by  the  stairs  whid^  have  been  referred  to.  [Hii 
lordship  referred  to  the  mistake  in  the  plan,  and 
commented  on  the  fact  that  none  of  the  persons  who 
knew  the  premises,  and  who  must  have  known  that 
no  staircase  exieted  in  No.  18,  corrected  the  pba. 
He  observed  that  the  mistake  was  on  both  udes,  and 
continued :]  I  will  only  add  on  this  part  of  the  case 
that  I  altogether  reject  the  argument,  as  my  learned 
brothers  have  done,  that  in  applying  the  doctrine  of 
falsa  demoruiratio  it  is  material  in  what  part  of  the 
sentence  the /a/«a  demomtraUo  is  found.  ^Riat  would 
be  reducing  a  very  useful  rule  to  a  mere  technicality, 
whereas  it  is  in  fact  a  very  substantial  question.  [Iffii 
lordship  then  referred  to  the  evidence  on  the  qoestiaB 
of  rectification,  and  agreed  to  the  order  beins  mads 
in  the  form  indicated  by  the  Master  of  the  Bofla.] 

Appeal  dismisted. 

Solicitor  for  the  appellant,  W,  H.  Herbert, 

Solidtor  for  the  plamtiff,  W.  Hilton  Perkin. 


June  2S. 


From  Oban.  Div.  > 

(lindley,  M.R.,  Jeune,  P.,  [ 

and  Bigby,  Ii.J.)         3 

Fbiabt,  Holboyd,  &  Ck>.  v.  SnroLxtoir.  («.} 

Landlord  and  tenant — Lease — Option  to  purckaee  f\ 
hold — Equit€tble  aseignee — Waiver  of  notice  of 
of  option. 

Held,  by  Bomer,  J.  (ante,  p.  93),  that  an  egmOmik 
assignee  of  the  legal  ot/mer  of  a  lease  is  not  on  *' 

(a.)  Beported  by  J.  I.  Sttblhto,  Bsq., 

at»Law. 
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High  Goubt. 


Stokb  Pabish  Coxtkoil  v.  Pbiob. 


High  Ck>intT. 


within  the  meaning  of  a  covenant  therein  giving  a  right 
of  pre-emption  of  the  freehold  to  the  leasee,  hia  executors, 
administrators,  or  "assigns** ;  and,  there/ore,  that  the 
pfaintiff,  as  such  assignee,  was  not  entitled  in  equity,  as 
against  the  lessor  or  his  assigns,  to  enforce  such  right  of 
pre-emption. 

Cox  V.  Biihop,  3  W.  B.  437.  8  De  G.  M.  &  G.  815, 
ftdlowed* 

Walsh  V.  Lontdale,  31  W.  R.  109,  21  Ch.  D.  9, 
distinguished. 

Held^  on  appeal,  that,  upon  the  facts,  the  defendant 
{an  assignee  of  the  lessor)  had  waived  his  right  to  receive 
ttniice  of  the  plaintiff  *s  option  to  purchase  the  freehold, 
awi^  therefore,  was  precluded  from  taking  the  objection 
that  the  plaintiff  was  not  entitled  to  exercise  the  right  of 
jfre-emption. 

Decision  of  Somer,  J.  (ante,  p.  93),  reversed. 


Wili  atOUVt  Of  g|U0titf. 


Chan.  Div.  I 
^ortii,  J.  f 


May  10,  11. 


Stokb  Pabish  Council  v.  Pbiob.  (a.) 

Local  government— Parish  councils-Right  to  sue — Main 
roads — Local  Government  Act,  1894  (56  «fc  57  Vict.  c. 
73),  M.  8,  11,  25. 

A  parish  council  cannot  sue  for  an  obstruction  to  a 
well  situate  on  a  main  road,  from  which  the  inhabitants 
daim  to  take  water,  as  main  roads  are  vested  in  the 
district  council  under  section  25  of  the  Local  Government 
Aet^  1894,  and  if  the  right  is  apMic  one,  the  Attorney' 
General  must  be  joined  as  plaintiff. 

Action  hy  the  Parish  Coandl  of  Stoke,  in  the  county 
of  Kent,  claiming  a  declaration  that  the  inhahitants 
of  Stoke  were  entitled  to  the  use  of  a  certain  spring 
or  well,  and  for  an  injunction  to  restrain  the  defendant 
from  blocking  up  the  plaintifb'  pump  and  from  in- 
terfering and  blocking  up  the  stream. 

The  ooundl  by  their  statement  of  daam  asserted  that 
by  section  8,  sub-section  1  {e),  of  the  Local  Govem- 
ment  Act,  1894,  it  had  power  to  utilize  any  spring  or 
well  in  the  parish,  and  that  on  the  main  road  from 
Upper  Stoke  to  Middle  Stoke  there  was  a  spring  or 
weU,  and  that  either  by  (1)  a  lost  grant,  (2)  enjoy- 
ment from  time  immemorial,  or  (3)  enjoyment  for 
twenty  years  the  inhabitants  of  Stoke  were  entitled  to 
the  use  of  such  spring  or  weU.  The  defendant  by  his 
defence  denied  the  aUeged  user  of  the  stream  or  well, 
and  said  that  there  was  prior  to  1894  a  depression  in 
his  land  in  which  water  coUPOted,  but  that  in  that 
yettr  he  had  filled  up  the  depression.  In  1895  the 
plaintifP  oounoil  wrcmgfully  made  a  hole  in  the 
defendaiif  s  land,  and  in  1897  put  up  a  pump,  and 
tibftt  ihe  defendant  removed  part  of  the  pump  and 
filed  it  up  with  cement  in  order  to  assnt  his  right. 
The  defendant  further  pleaded  that  the  daim  made 
by  the  parish  coxmcil  was  for  a  public  right,  and  that 
aa  action  only  lay  at  the  suit  of  the  Attomey- 
Gheneral,  and  oounterdaimed  for  a  declaration  that 
the  parish  coxmcil  had  no  right  to  maintain  a  pump 
upon  his  land. 

Morton  Smith,  for  the  defendant,  having  taken  the 
objection  that  the  plaintifiPs  had  no  right  to  sue  without 
joining  the  Attomey-Qeneral, 

JBuckmaster,  for  the  plaintiffs,  argued  that  a  right  to 
take  water  was  a  profit  a  prendre  not  an  easement 
{Manning  ▼.  Wasdale,  5  Ad.  &  E.  758  ;  Race  ▼.  Ward, 

(a.)  Reported  by  B.  Sillbm,  Esq.,  Barrister-at- 

Law. 


3  W.  B.  240,  4  E.  J^  B.  702),  and  that  a  well  situate 
on  private  Isind  was  a  public  well :  Smith  ▼.  Archibcdd, 
5  App.  Cas.  489,  28  W.  B.  Dig.  136.  Under  section 
8,  sub-section  1  («),  of  the  Local  Government  Act, 
1894,  the  plaintifib  have  power  to  utilize  the  well,  and 
that  implies  power  to  sue  for  an  obstruction,  and  the 
parish  council  must  be  able  to  sue  on  behalf  of  the 
inhabitants. 

Morton  Smith. — What  is  claimed  here  is  a  public 
right,  and  the  plaintifb  have  no  right  to  sue  on  behalf 
oft  the  public;  the  Attomey-C^neral  must  make 
such  a  daim  :  Vestry  of  Bermondsey  ▼.  Brown,  14 
W.  B.  213,  L.  B.  1  Eq.  204 ;  Wallasey  Local 
Board  v.  Graeey,  36  Ch.  D.  593;  Tottenham  Dis- 
trict  Council  ▼.  Williamson  &  Sons,  44  W.  B.  676, 
L1896]  2  Q.  B.  353.  The  well  is  not  vested  in  the 
parish  coxmcil,  even  on  its  own  showing.  Main  roads 
are  vested  in  the  oocmty  coundl,  and  this  is  a  main 
road.  Section  25  of  the  Local  Government  Act, 
1894,  vests  in  the  district  ooondl  all  duties  under  the 
Public  Health  Act  formerly  vested  in  the  guardians. 
The  remedy  of  the  plaintiffs  would  be  to  appeal  to  the 
county  council  under  section  16  of  the  Act  of  1894. 
The  parish  coundl  is  a  body  with  limited  i>owerB  and 
cannot  incur  expenses  beyond  threepence  in  the  pound 
without  the  sanction  of  a  parish  meeting,  or  more 
than  sixpence  in  the  i>ound  without  the  approval  of 
the  coxmty  coundl :  section  1 1  of  the  Act  of  1894. 

Buckmaster,  in  reply. — The  plaintiffs  are  not  asserting 
a  public  right,  but  only  a  right  on  behalf  of  the  inhabit- 
ants of  the  parish  to  take  water.  Vestry  of  Berm/ondsey 
Y.  Brown  does  not  apply,  as  a  parish  may  have  a  right 
to  take  water  althoxigh  it  cannot  have  a  right  of  way. 
They  claim  a  right  for  a  limited  body  of  persons  and 
not  a  right  for  the  public.  The  cases  where  the 
Attorney-General  has  had  to  be  a  party  have  all  been 
cases  of  a  public  nuisance;  here  the  plaintiffs  have 
suffered  special  damage  to  thdr  pxmip. 

Cabell,  amicus  curice,  referred  to  ElUs  v.  Duke  of 
Bedford,  [1899]  1  Oh.  494. 

Morton  Smith,  having  elected  not  to  press  his 
counterclaim, 

NOBTH,  J.,  said:  If  the  defendant  had  persisted 
in  his  coxmterdaim  I  must  have  heard  the  evidence, 
but  as  it  is  I  think  that  the  preliminary  objection 
is  good.  I  cannot  see  that  the  parish  council 
has  the  right  it  daims  under  the  Local  Govern- 
ment Act,  1894.  The  parish  council  might  have 
acquired  the  right  by  payment  of  a  small  sum, 
thurty  shillings  being  the  amount  asked,  but  it  did 
not  think  fit  to  do  so.  I  cannot  see  that  the  Act 
confers  upon  it  any  right  to  sue  on  behalf  of  a  number 
of  persons.  The  case  of  the  parish  council  is  that  the 
weU  is  part  of  a  strip  of  land  forming  part  of  the 
highway.  If  its  case  is  right,  the  soil  is  vested  in  the 
district  ooundl  under  the  Act  of  1894,  bv  which 
additional  powers  are  given  to  parish  councils.  The 
parish  ooundl  under  tnat  section  can  xise  the  well  so 
as  not  to  interfere  with  any  corporation  or  person,  but 
I  see  nothing  giving  it  the  right  to  sue  the  owner  of 
the  well.  It  has  been  hdd  that  section  107  of  the 
Public  Health  Act,  1875,  which  is  in  much  wider 
terms,  does  not  give  power  to  take  proceedings 
without  making  Sie  Attorney  -  (General  a  party. 
WaUasey  Local  Board  v.  Gracey  and  Tottenham 
District  Council  v.  Williarr.son  &  Son  were  much 
stronger  cases  than  the  present.  I  am  assuming  that 
the  facts  are  as  stated  by  the  plaintiffs.  The  action 
will  be  dismissed  with  costs ;  the  oounterdaim  will  be 
dismissed  without  costs. 

Solidtors,  Levns  &  Birdeeye,  for  Basset  &  Boucher^ 
Bochester ;  Dollman  &  Fntchard,  for  Haywood  ik 
Smith,  Bochester. 
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In  re  Laot. 
BoYAL  Thbatrioal  Pund  Absociation  V,  Eydd.  (a.) 

Limitation,  Statutes  of— WUl— Charitable  gi/t^Free- 
holds  and  leaseholds— Charitable  Uses  Act,  1735  (9 
Geo,  2,  c.  36) — Charge  of  annuities  —  No  trust  for 
payment — Executor  —  Possession  by  executor  —  Beat 
Property  Limitation  Act,  1874  (37  <fc  38  Vict.  c.  57)— 
Executors  Act,  1830  (11  Geo.  4  <fc  1  Will.  4,  e.  40) 
-—Law  of  Property  Amendment  Act,  1860  (23  &  24 
Vict.  c.  38),  s.  13. 

The  Royal  Theatrical  Fund  Association  is  a  charity. 

Spiller  V.  Maude,  13  W.  R.  69,  32  Ch.  D.  158n, 
approved. 

An  executor  is  not  regarded  as  an  express  trustee  of 
residue  undisposed  of  by  the  will. 

A  testator,  who  died  in  1873,  gave  real  and  impure 
personal  property  to  the  trustees  of  the  Royal  General 
Theatrical  Fund,  charged  with  certain  annuities,  and 
appointed  an  executor,  who  entered  into  possession  and 
received  the  income  of  the  property  on  behalf  of  the 
trustees  of  the  fund  for  nearly  twenty  years. 

Held,  that  the  claims  of  the  heir  and  next-of-kin  were 
barred, 

Salter  v.  Cayanagh,  I  Dr.  &  Wal.  668,  and  Patriok 
V.  Simpson,  24  Q.  B.  D.  128.  38  W.  E.  Dig.  113,  dis- 
tinguished. 

Originating  summons. 

Thomas  Uailes  Lacnr,  who  formerly  carried  on 
business  as  a  theatrioal  bookseller  at  89,  Strand,  by 
his  will  dated  the  28th  of  April,  1873,  made  the 
following  bequest:  "I  bequeath  all  my  property  of 
every  description,  excepting  only  the  legacies  here- 
after named,  to  the  trustees  of  the  Boyal  (General 
Theatrical  Fund,  of  which  I  am  now  a  director,  the 
capital  and  total  sum  of  which  property  is  to  be  pre- 
senred  intact  under  the  name  of  '  Ihe  Lacy  Bequest,' 
but  the  interest,  profits,  and  rentals  of  which,  is  to  be 
the  property  of  the  said  Boyal  General  Theatrical 
Fund,  to  be  used  and  disposed  of  according  to  the 
rules  of  the  said  fund  for  its  bmefit  and  contmnance ; 
but,  should  the  said  Boyal  General  Theatrical  Fund 
be  dissolyed  or  seriously  diverted  from  its  present 
charitable  purx)ose,  then  the  said  capital  sum  and 
property  forming  the  '  Lacy  Bequest '  aforesaid  shall 
become  the  px>perty  of  the  trustees  of  the  Charing 
Gross  Hospital,  the  interest  and  produce  to  be  used 
by  them  for  the  good  of  the  said  hospi^,  the  principal 
remaining  intact  as  before  stated ;  and,  in  the  event 
of  the  dissolution  or  removal  to  a  distance  of  the  said 
Charing  Cross  Hospital,  tiie  above-named  'Lacy 
Bequest '  is  to  revert  to  the  public  hospital  nearest  to 
89,  Strand,  under  the  same  conditions,  advantages, 
and  liabilities  as  above  stated,  and  subject  to  bemg 
forfeited  by  a  similar  cause  of  removal  or  dissolution 
in  favour  of  any  other  hospital  that  may  exist  being 
the  nearest  to  89,  Strand,  as  aforesaid." 

The  will  also  contained  an  accoimt  of  the  items 
which  constituted  what  was  described  as  "  property 
left  for  the  above-named  '  Lacy  Bequest '  chargeable 
to  the  hereinafter  bequests,  legacies,  and  annuities," 
and  included  both  freehold  and  leasehold  estates. 
The  testator  appointed  Mr.  Samuel  Eydd,  of  7, 
Serjeant's-inn,  Fleet-street,  to  be  one  of  his  executors, 
and  bequeathed  to  him,  as  a  compensation  for  the 
trouble  thus  entailed,  £250.  He  then  appointed 
another  executor,  and  bequeathed  to  him  £100  and 
such  manuscripts  as  might  oe  desirable  to  enable  him 

to  complete  a  proposed  publication,  and  after  express- 

^ — ■ -^  — ■ —  -  -     -      -  ^^^^^^^_^_^ 

(a.)  Beported  by  J.  F.  Iselik,  Esq.,  Barrister-at- 

Law. 


ing  a  desire  that  the  money  standing  to  bis  aeeoant 
with  his  bankers  should  be  used  for  fiie  liqmdatioii  ol 
any  lawful  claims  against  him*  he  jvooeeded  as  fol- 
lows :  "  That  all  the  above  is  to  be  as  aloresaid  tks 
property  in  trust  for  the  aforesaid  Boyal 
Theatrical  Fund  and  to  be  subject  to  the 


tlie 


legacies,  bequests,  and  gifts."    He  thou  gave 
pecuniary  legacies  and  annuities,  and  oomcluaed* 
last  two  annuities  to  be  a  charge  upon  my  freehold 
premises  11  and  13,  Garrick-street." 

The  testator  died  the  1st  of  August,  1873,  and  hii 
will  was  proved  on  the  30th  of  August,  1873,  by 
Samuel  Eydd  alone,  the  other  executor  named  baring 
renounced  probate. 

The  testator  had  been  married  and  bad  issoe  one 
child  only — ^namely,  a  son  Thomas  Imcj,  vbo 
survived  him  and  consequently  became  Us  heir-at- 
law  and  sole  next-of-kin. 

Thomas  Lacy,  who  was  of  sound  mind  at  the  tims 
of  his  father's  deatii,  died  in  a  lunatic  asylnm  at 
Prestwich,  Lancashire,  on  the  5th  of  July,  1895, 
without  leaving  issue  and  without  having  made  say 
claim  to  any  part  of  the  property  devised  by  ha 
other's  will. 

On  the  2nd  of  December,  1875,  Samuel  Xjdd 
executed  a  document  under  seal  by  which  he  agreed 
among  other  things,  that  no  part  of  the  prufwity. 
funds  or  income  of  the  estate  belonged  to  him,  sad 
admitted  that  the  whole  of  the  funds,  shares,  sad 
moneys  then  at  Coutts'  Bank  standing  in  the  books 
of  the  bank  in  his  name  were  solely  the  prc^erfy  of 
the  trustees  of  the  fund. 

Samuel  Kydd  entered  into  possession  of  tiiefne- 
hold  and  leasehold  estates  of  the  testator.  He  gnnftsd 
leases  and  entered  into  agreements  for  leases  of  theoi, 
describing  himself  on  some  of  tiiese  documenti  ai 
acting  for  and  on  behalf  of  the  trustees  of  the  Boyal 
Theatrical  Fund,  and  on  others  as  trustee  of  the  Laey 
Bequest  xmder  the  will  of  Thomas  Laoy.  He  leoeivsd 
all  the  income  of  the  real  and  personal  estate  of  tks 
testator,  and  after  paying  all  outgoings  (induding  th» 
annuities  given  by  the  will)  paid  we  surplus  into 
Messrs.  Coutts'  Bank  to  an  account  entitled  "Mr. 
Samuel  Eydd."  He  from  time  to  time  drew  sans 
out  of  the  bank  and  invested  them  in  his  own  nana 
Li  July,  1891,  Eydd,  with  the  aoquiesoence  of  tbs 
trustees  of  the  Boyal  Theatrical  Fund,  traoafeDsl 
these  investments  and  the  balance  at  the  bankers'  into 
the  name  of  himself  and  Mr.  Leopold  de  Bothaduld; 
and  subsequently  the  income  of  the  testator^s  real  lad 
personal  estate  was  dealt  with  in  a  way  similar  to  thit 
pursued  when  Samuel  Eydd  acted  alone. 

Samuel  Eydd  died  on  the  21st  of  December,  1891 
After  his  death  the  income  of  the  real  and  pcisansJ 
estate  of  the  testator  and  of  the  investments  vai 
received  by  Mr.  Hughes,  the  derk  of  Mr.  Eydd,  aad 

Said  into  Coutts'  Bank  to  the  account  of  "  Saatiid 
[ydd,  deceased,  and  Leopold  de  Bothschild,'* 
The  summons  was  taken  out  by  the  Boyal  Genenl 
Theatrical  Fond  Association  and  its  ]^reslent  trBStosi 
M^ainst  the  legal  personal  representativea  of  SaniMl 
Efydd,  Mr.  Leopold  de  Bothwhild,  and  the  Ghaing 
Cross  Hospital,  for  the  determination,  among  ott« 
things,  of  the  questions  whether  the  plaintin  wen 
devisees  and  residuary  If  gatees  of  the  testator's  vesl 
and  personal  estate  (subject  to  the  two  mimMS— 
therein  mentioned)  absolutely  unconditiooally  with 
gifts  over,  and  a  declaration  of  the  pUintiira  ri^li 
accordingly,  and  how  the  testator's  real  and 
estate  might  be  dealt  with. 

On  the  26th  of  February,  1896,  an  order 
directing  that  inquiries  uiould  be  made  as  to  Iks 
heir-at-law  and  next-of-kin  of  the  testator,  and  fM 
the  rest  of  the  summons  should  stand  over.  Guti^ 
cates  were  made  by  tiie  l^ter  to  the  effsot  thai 
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HiQH  Court. 


In  be  Laoy. 


High  Court. 


Tbomas  Lacy  was  the  testator's  heir-at-law  and  sole 
next-of-kin  at  the  time  of  the  testator's  death,  but  it 
had  not  been  asoertaaned  in  whom,  his  interest  had 
beoome  Tested.  Jonathan  Potter  had,  however, 
become  his  legal  personal  representatiye,  and  had 
been  appointed  to  represent  his  heir-at-law  for  the 
purpose  of  iae  determination  of  the  question  arising 
on  the  summons. 

The  summons  was  now  argued  on  the  questions 
whether  the  bequest  to  the  pl<Mniifl>  failed  under  the 
Charitable  Uses  Act,  1735,  and  if  so  whether  the 
claims  of  the  heir-at-law  aud  next-of-kin  of  the 
testator  were  now  barred  by  the  operation  of  the 
Statutes  of  limitations. 

Stoinfen  Eady,  Q.C.,  Uf>john,  Q.C.,  andDc  WiU,  for 
the  plaintiffs. — The  Boyal  General  Theatrioal  Fnnd  is 
not  a  charity.  PeaM  ▼.  PaUinaon,  34  W.  B.  361,  32 
Ch.  D.  154,  and  Spiller  ▼.  Maude,  13  W.  B.  69,  32 
Ch.  D.  158n  (the  latter  of  which  refers  to  the  associa- 
tion), must  be  read  in  conjunction  witii  Cunnack  v. 
Edwards,  45  W.  B.  99,  [1896]  2  Ch.  679,  in  which  Lord 
Halsbury,  C,  expressed  the  opinion  that  in  some 
of  the  cases  the  decisions  as  to  what  is  a  charity  are 
extxaTagant.  Cunnctck  v.  Edwards  was  distinguished 
in  In  re  Buck,  Bruiy  v.  Mackey,  45  W.  B.  106,  [1896] 
2  Ch.  727.  If  the  association  is  a  charity  the 
plainlaffs  have  an  absolute  title  under  the  Statutes  of 
Limitations. 

'  Beale,  Q»C^,  and  Darlingftan,  for  the  legal  personal 
repreaentative  of  T.  Lacy,  a]80  appointed  to  represent 
the  heir-at-law. — ^The  fund  is  a  (Parity ;  the  testator 
speaks  of  it  as  such  in  his  will,  and  if  it  were  not  there 
would  be  a  nerpetuity.  The  possession  by  Kydd  will 
not  satisfy  the  Statute  of  Limitations,  for  he  was  a 
constructive  trustee  for  the  heir-at-law.  There  was 
concealed  fraud,  or  mistake,  which  is  the  same  thiug 
for  the  purposes  of  the  statute. 

They  referred  to  Patrick  v.  Simpaan,  24  Q.  B.  D. 
128;  Salter  Y,  Cavanagh,  I  Dr.  &  WaU  668;  LyeU  y. 
Kennedy,  38  W.  B.  353,  14  App.  Cas.  437  ;  Beed  v. 
Ftem,  14  W.  B.  704 ;  Brookabank  ▼.  Smith,  2  Y.  &  Coll. 
Ex.  68 ;  Lawrance  v.  Lord  Ncrreya,  38  W.  B.  753,  15 
App.  Gas.  210;  M'OarthyY.  Decaix,  2  Buss.  &  M.  614. 

Jenkins,  Q,C.,  and  A,  UnderhiU,  for  the  legal 
personal  representatives  of  Samuel  Kydd,  referred  to 
Churcher  v.  Martin,  37  W.  B.  682,  42  Cb.D.  312. 

Butcher,  Q»G,,  and  Austen  Cartmdl,  for  the  Charing 
Cross  Hospital. 

John  Henderson,  for  L.  de  Bothschild. 

Swin/en  Eady,  Q.C,  in  reply. — After  twelve  years* 
advene  possession  of  land  the  right  is  barred  as 
well  as  the  remedy.  There  is  no  trust  fcr  paymeoi 
of  the  annuities,  but  only  a  charge. 

He  referred  to  Willis  ▼.  Earl  Howe,  29  W.  B.  70 ; 
In  re  Johnson,  Sly  v.  Blake,  33  W.  B.  502,  29  Ch.  D. 
964. 

Stiiiling,  J.,  after  stating  the  facts,  continued: 
The  first  x^^^  i"  whether  the  Boyal  (^eueral 
Tneatrical  Fund  is  or  is  not  a  charity.  This  was  con- 
sidered in  SpiUtr  v.  Maude  by  Sir  Q^orge  Jessel, 
Jtf.B.,  who  held  that  the  Association  was  a  ch«rity, 
and  with  that  opiuion  I  afrree.  1  do  not  consider  that 
Spiller  V.  Maude  was  overruled  or  intended  to  be  over- 
roledby  Cunnack  v.  Edwards,  That  being  so,  the  devise 
and  bequest  of  tbe  testator's  property  in  favour  of 
the  chatty  fails  as  offending  against  the  provisions 
of  9  G^.  2,  c  36.  so  far  as  that  property  consisted 
of  realty  or  impure  personalty ;  and  fails,  not  only  as 
regards  the  bMuefioial  interest  given  to  the  charity, 
but  as  to  the  legal  estate  given  to  the  trustees,  unless 
the  will  creates  trusts  not  of  a  charitable  nature  whidi 
it  is  tfaeir  duty  to  execute :  ste  Doe  d,  Burdetty.  Wrighte, 


2  B.  &  Aid.  710;  Churcher  v.  Martin  compared  with 
Doe  d.  Chidgey  v.  HarrU,  16  M.  &  W.  517;  and 
Toung  v.  Orove,  4  C.  B.  668. 

It  has,  therefore,  to  be  cousidcred  whether  the 
trusts  imposed  by  the  will  oq  the  trustees  of  the 
plaintiff  association  are  purely  charitable ;  or 
whether  they  are  trustees  for  the  payment  of  the 
legacies  and  annuities  subject  to  which  the  property 
is  devised.  In  my  opinion  the  latter  is  the  correct 
view.  I  think  that  the  trustees  of  the  plaintiff 
association  were  meant  to  take  the  properiy  of  the 
testator  charged  with  the  legacies  and  annuities,  but 
that  tiie  words  of  the  wHl  do  not  create  a  trust  for 
the  payment  of  them.  The  case  appears  to  me  to 
fall  within  the  principle  of  such  decisions  as  Cunning^ 
ham  V.  Foot,  26  W.  B.  858,  3  App.  Cas.  974,  and  In  re 
Barker,  Buxton  v.  Campbell,  [1892]  2  Ch.  491,  40 
W.  B.  Dig.  128. 

Althouffh  the  gift  fails,  the  plaintiffs  nevertheless 
contend  £at  they  have  acquired  a  titie  thereto  under 
the  Statutes  of  Limitations.  Sach  title  is  claimed 
through  tiie  acts  of  Mr.  Samuel  Kydd,  and  it  was 
contended  on  behalf  of  those  claiming  under  Thomas 
Letcy  that  he  had  so  conducted  himself  towards 
Thomas  Lacy  that  the  plaintifiiB  could  not  derive  any 
benefit  from  his  acts.  I  am  unable  to  see  upon  the 
evidence  that  Mr.  Kydd  was  under  or  took  upon 
himself  any  duty  or  obligation  towards  Thomas  Lacy 
which  he  failed  to  discharge,  or  that  he  was  guilty  of 
such  misrepresentation  or  concealment  as  to  constitute 
a  concealed  fraud :  and  in  my  opinion  this  contention 
is  not  well  founded. 

I  proceed  now  to  consider  whether  the  claim .  first, 
of  the  heir-at-law  of  the  testator  to  the  freeholds,  and 
secondly,  of  the  testator's  next-of-kin  to  the  lease- 
holds is  barred  by  the  statutes. 

First,  as  to  the  freeholda  In  these  Mr.  Samuel 
Kydd  took  no  estate  or  interest  whatever  under  or 
by  virtue  of  the  will.  He,  however,  entered  into  and 
continued  in  possession  and  receipt  of  the  rents  and 
profits  for  more  than  twenty  years  to  the  exclusion 
of  the  heir-at-law,  and  thereby  acquired,  as  it  seems 
to  me,  a  legal  titie,  whether  absolute  or  as  agent  for 
the  trustees  appears  immaterial  to  be  considered,  for 
in  any  event  the  titie  of  the  heir  is  barred.  This  is 
in  accordance  with  the  decision  in  Churcher  v.  MarUn. 

Secondly,  as  to  the  leaseholds.  These,  as  regards 
the  possession  and  receipt  of  the  rents  and  profits, 
stand  in  the  same  position  as  the  freeholds,  but  the 
legal  aspect  is  different  iu  this,  that  the  leaseholds 
vested  in  Samuel  Kydd  as  executor.  It  was  con- 
tended that  the  document  of  the  2od  of  December, 
1875,  was  evidence  of  an  assent  by  him  to  the  bequest 
of  the  leaseholds  to  the  plaintiffs  the  trustees ;  but 
the  Charitable  Uses  Act,  1735  (9  Geo.  2,  c.  36,) 
prohibits  the  giving,  grantinjjf,  aliening,  limitiDg, 
transferring,  assigning,  or  appomting  of  any  heredita- 
ments in  trust  for  or  for  the  benefit  of  any  charitable 
uses  otherwise  than  by  deed  perfected  in  the  manner 
prescribed,  and  any  assent  given  by^  the  executors 
contrary  to  this  prohibition  would,  as  it  seems  to  me, 
be  ineffectual  to  pass  tiie  legal  titie  to  the  legatees  or 
divest  it  from  the  executor.  The  question  then  arises 
whether  imder  those  circumstances  the  executor  is  to 
be  regarded  as  an  express  trustee  for  the  next-of-kinu 
Now,  it  was  held  by  the  Court  of  Appeal  in  In  re 
Bowe,  Jacobs  v.  Hind,  58  L.  J.  Ch.  703, 37  W.  B.  Dig.  4 ; 
and  again  iu  In  re  Davis,  Evans  v.  Moore,  39  W.  B. 
627,  [1891]  3  Ch.  119,  that  the  daim  of  a  residuary 
legatee  against  him  was  taken  out  of  the  operation  of 
37  &  38  Vict.  c.  57,  s.  8.  In  the  latter  case  the 
present  Master  of  the  BoUs  says:  *'An  executor 
was  always  in  a  loose  sense  a  trustee  for  creditors 
and  legatees  since  he  held  the  personal  estate 
for  their  benefit  and  not  for  his  own;  but  since  a  trust 
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does  not  take  a  case  out  of  the  statute,  an  ezeoutor 
oaoBot  be  deprived  of  the  benefit  of  the  statute  by 
showing  that  he  is  a  trustee ;  it  is  neoessary  to  make 
out  that  he  is  an  express  trustee."  Sinoe  the  passing 
of  the  Executors  Act,  1830  (11  G^.  4,  o.  30),  the 
right  of  an  executor  to  the  residue  of  his  testator's  estate 
is  governed  by  the  enactment  therein  contained,  and  as 
is  pointed  out  by  Sir  G.  Jessel,  M.B.,  in  In  re  Stewart^ 
Stewart  v.  Stewart,  29  W.  B.  275,  15  Ch.  D.  539  (see 
p.  544,  554),  the  preamble  contains  an  accurate  state- 
ment of  the  law  as  it  previously  stood.  According  to 
that  preamble,  the  executor  of  a  testator  who  died 
without  making  an  express  disposition  of  residue 
became  at  law  entitled  to  such  residue,  and  courts  of 
equity  so  far  followed  the  law  as  to  hold  such  executors 
to  be  entitled  to  retain  such  residue  for  their  own  use 
unless  it  appeared  to  be  the  testator's  intention  to 
exclude  them  from  the  beneficial  interest  therein,  in 
which  case  they  were  held  to  be  trustees  for  the  persons 
or  person  entitled  to  such  estate  under  the  Statute  of 
Distributions  if  the  testator  had  died  intestate.  It 
was  enacted,  '*  That  where  any  person  shall  die  after 
the  Ist  day  of  September  next  after  the  passing  of 
this  Act,  having  by  his  or  her  will  or  any  oodim  or 
codidls  thereto  appointed  any  person  or  persons  to  be 
his  or  her  executor  or  executors,  such  executor  or 
executors  shall  be  deemed  by  courts  of  equity  to  be  a 
trustee  or  trustees  for  the  person  or  persons  (if  any) 
who  would  be  entitled  to  tne  estate  under  the  Statute 
of  Distributions  in  respect  of  any  residue  not  expressly 
disposed  of,  unless  it  shall  appear  by  the  will  or  any 
codicil  thereto  that  the  person  or  persons  so 
appointed  executor  or  executors  was  or  were  intended 
to  take  such  residue  benefidaUy.'*  I  do  not  think 
that  the  trusteeship  created  by  Uiis  Act  was  intended 
to  be  different  in  its  nature  from  that  which  existed 
previously  under  the  rule  established  in  courts  of 
equity,  and  if  prior  to  the  Act  executors  were  not  held 
to  be  express  trustees  I  do  not  think  they  ought  to  be 
now  so  held.  There  is  no  express  decision  on  the 
points,  but  the  cases  ap]3ear  to  me  to  fldliow  that  (in 
the  absence  of  spedal  circumstances)  executors  were 
not  regarded  as  express  trustees. 

Take,  for  example,  the  case  of  Bennet  v.  BatcJielor, 
1  Yes.  Jun.  63,  where  the  testator  save  his  residuary 
estate  to  a  legatee  who  died  in  nis  lifetime  and 
appointed  executors.  It  was  held  that  the  executors 
were  trustees  for  the  next-of-kin,  but  Lord  Thurlow, 
C,  speaks  at  the  commencement  of  his  judgment 
of  the  executors  being  turned  into  trustees  ly  implioa^ 
tion,  I  may  point  out  that  if  tiiie  residuary  legatee 
had  survived,  then,  according  to  In  re  Bowe  and  In  re 
Davie,  the  executors  would  not  have  been  express 
trustees  for  him ;  it  would  be  strange  if  they  were 
express  trustees  for  the  next-of-kin. 

Again,  in  Dacre  v.  Patriekeon,  8  W.  E.  597,  647, 
1  Dr.  &  Sm.  182, 185,  Kindersley, Y.C,  says:  '^Strictly 
s]^eaking,  a  trustee  cannot  have  a  trust  im^sed  upon 
him  virtute  officii  as  executor*  If  a  trust  is  impoiBed 
upon  him  it  is  in  another  character — namely,  that  of 
trustee,  whose  duty  it  is  to  carry  out  the  trust.  Qua 
exeontor,  he  cannot  have  a  trust  imposed  npon  him 
by  the  wilL  The  only  trust  of  which  he  is  capable  as 
executor  is  the  trust  arsaAed'by  tise  law  lor  the 
next-of-kin."  The  opinion  of  the  Yioe-OhBnoellor 
therefore  seems  to  have  been  that  they  were  trustees 
by  implication  of  law.  That  of  Sir  G.  Jessel  seems  to 
have  been  the  same  (15  Ch.  D.  544),  though  he  ex- 
presses himself  less  positively  than  was  usual  with 
him  when  dealing  with  a  question  of  law.  I  have 
f oimd  no  case  in  which  it  has  been  laid  down  that  an 
executor  who  under  such  circumstances  does  not  take 
the  beneficial  interest  in  the  residue  is  an  express 
trustee. 

In  the  present  case  no  trusts  are  expressly  imposed 


on  the  exeontor  by  the  will,  bat  (indepeodentiy  of  the 
statute)  he  would  be  excluded  from  the  l>pnwfl<isl 
interest  in  the  residue,  not  merely  by  the  ciieuiBSlnes 
of  that  residue  being  given  to  another,  but  also  by 
that  of  a  legacy  being  given  to  him  as  a  oompeDsalkm 
for  his  trouble :  see  White  v.  Evana,  4  Yes.  21.  Ii 
my  opinion  Samuel  Eydd  was  not  an  eoEprass  trastoe 
for  the  next-of-kin  of  the  testator.  Gotnaequflntlj 
the  title  of  the  next-of-kin  is  barred  by  the  Lav 
of  Property  Amendment  Act,  1860  (23  &  24  Viet 
c.  38),  s.  13 :  see  Willis  v.  Earl  Howe;  In  re  Johnun, 
Sly  V.  Blake,  The  oases  of  Salter  ▼.  Gawanagh  and 
Patrick  v.  Simpson,  which  were  relied  on  by  the  next- 
of-kin,  do  not  appear  to  me  to  govern  the  pMent. 
Both  related  to  devises  of  real  estate,  and  in  neitiisr 
did  anyttdmg  depend  on  the  law  sf^cahie  to 
executors. 

I  oome  to  the  conclusion,  therafore,  that  neitiber  the 
heir-at-law  nor  the  next-of-kin  are  now  entitled  to 
claim  the  property  in  question. 

Solicitors,  Lumley  cfe  Lumley  ;  FiM,  IttMcoe,  &  Co., 
for  Fidd,  &  Sons,  Leamington;  M.  dk  B.  Bramad; 
Fktdgate  &  Co, ;  Iktwes  A  Sona, 


Mabnsy  v.  Scott,  (a.) 

Negligence  —  Ship  —  Charter-party  —  Unaa/e  ladder- 
Accident  to  stevedore's  labourer  —  Liability  cf 
charterer, 

A  charterer  of  a  vessel  who  contracts  with  a  madff 
stevedore  to  load  her  whilst  in  dock  is  under  an  i^Uei 
duty  to  use  all  reasonable  care  to  eucertain  that  the  ixmd 
ana  her  appliances  are  reasoncMy  /U  and  safe  fir  tk 
work  which  the  stevedore  and  his  men  are  to  per/brm. 

The  defendant  chartered  a  vessel  under  a  ckarkf 
party,  which  provided  that  the  vessd  was  in  em 
fit  for  service,  and  was  to  be  so  maintained  by  the 
In  an  action  by  a  stevedored  labourer  to  recover  t 
frwn  the  charterer  for  injury  caused  to  the  labotarr  4f 
the  slipping  of  a  ladder  improperly  left  tinfasiened  by  ik 
owners  of  the  vessd  when  she  was  placed  at  the  ehariarer* 
disposal  for  loading. 

Held,  that,  inasmuch  as  the  plaintiff  was  on  the  tiip 
in  the  course  of  fulfilling  the  contract  in  which  ke{erhii 
master)  and  the  defendant  bdh  had  an  interedt  tie 
defendant  [the  charterer)  was  liable  to  him  in  doaMfs, 
since  the  slightest  examination  vfould  have  shown  tW 
the  ladder  was  unsafe;  and  the  defendant  had  had  » 
opportunity  to  make  a  cursory  examination  qf  the  sh^ 
but  admittedly  had  not  done  so. 

Action  by  dock  labourer  to  reoover  damages  lor 
personal  injuries  alleged  to  have  been  oaosed  fijUi 
ne^igence  of  the  defendant. 

!nie  action  was  heard  on  the   lat  of  Maibb, 
the  jury  returned  a  verdict  for  the  plaintifl^ 
£220,  the  agreed  damages. 

On  the   m   of   Maioh,  the   jawf 
diaohaqgad.  Hie  OMS  «BiiA  cm  for  farther 
on  points  of  law,  and  on  the  17th  of  April  ji 
was  given. 

The  facts  were  as  foUows :  The  deieDdaat  X  & 
Soott  was  the  charterer  of  the  steamer  Sewifar.  9f 
charter-party  dated  the  4th  of  April,  18l>8>  fl« 
Senator  was  chartered  by  the  defendant  for  m  tujsfls 
from  London  to  Qoole,  as  ordered  by  tiie 
The  charter-party  contained  oondiftioiia  to  the 

(a.)  Beported  by  Brsxikb  Bxn>,  Esq., 

at-Law. 
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that  the  Tessel,  being  then  in  every  way  fitted  for  the 

proposed  voyage,  and  to  be  so  maintained  by  owners, 

should  be  placed  under  the  direction  of  the  charterer 

to  be  by  him  employed  for  the  oonveyanoe  of  goods  and 

passengers  between  the  two  ports,  the  cargo  to  be 

laden  and  discharged  in  any  do<&  or  wharf  the  charterer 

might  Older  as  customary  in  the  above-mentioned 

ports  ;   **  the  said  steamer  is  for  the  sole  use  of  the 

said  charterers  and  for  their  benefit  for  one  voyage, 

commencing  in  London,  vessel  docking  about  noon, 

Tuesday,  the  dth  inst.,  at  which  date  l£e  vessel  is  to 

be  at  the  disposal  of  the  charterer."     "  The  charterer 

guarantees  to  complete  the  vessel's  loading  by  noon 

on  Wednesday  next,  so  that  the  steamer  can  leave  the 

dock  by  the  1.44  p.m.  tide  that  day,  or  pay  a  penalty 
of  £30."  J        ir-j     if-       J 

The  Senator  entered  the  dock  about  noon  on  the 
5th  of  April,  and  for  the  purpose  of  loading  her  the 
defendant  made  a  contract  with  a  master  stevedore 
named  White,  and  White  enffaff ed  the  idaintiff  and 
other  men  to  assist  him  to  load  &e  vessel.  The  work 
of  loading  be|;an  on  the  5th  of  April,  within  two 
bours  of  the  tame  after  the  vessel  was  placed  at  the 
defendant's  disposaL  The  defendant  went  on  board 
The  Senator  in  dock  before  the  loading  began,  but  he 
made  no  inspection  to  see  that  uie  tadde  and 
other  appliances  were  safe.  In  order  to  carry  out  his 
orders  the  plaintiff  had  to  get  into  the  hold,  and  as 
lie  was  attempting  to  pass  down  by  an  iron  ladder, 
the  upright  supports  of  which  should  have  been 
fastened  both  at  toe  upper  and  lower  ends,  the  ladder 
slipped  imd  fell  in  consequence  of  not  being  properly 
secured,  and  the  plaintiff  received  by  the  fall  the 
injuries  he  sought  compensation  for. 

OyrU  Dodd,  Q.C.,  and  WaUon  Moyses,  for  the 
plaintiff. — It  is  admitted  that  the  ladder  was  unsafe, 
also  that  it  caused  the  plaintiff  to  fall.  The  not 
seooring  of  the  ladder  amoimted  to  negligence  on 
the  part  of  the  defendant  or  one  of  his  Ber?ants.  The 
defendant  admits  that  he  went  on  board  the  vessel 
after  she  came  into  dock  and  before  the  work  of 
loading  besan.  He  had  reasonable  opportunity, 
therefore,  of  inspecting  the  vessel.  There  was  a  duty 
cast  upon  the  ddendant  to  exercise  reasonable  care  to 
asoertain  whether  the  appliances  used  in  loading  the 
vessel  were  safe  and  fitted  for  the  work  to  be  do^ 

The  following  cases  were  cited  during  the  argu- 
ment: Francis  v.  Cockrtll,  18  W.  R.  668,  L.  E.  5 
Q.  B.  601;  Holmes  v.  North^Eastem  BaUway,  17 
W.  B.  800,  L.  R.  4  Ex.  254 ;  Indermaur  v.  DameSy  15 
W.  R.  434,  L.  R.  1  C.  P.  274 ;  (Medonian  Railway  Co. 
V.  Mulholland,  46  W.  R.  236,  14  Times  L.  R.  41. 

Rufus  Isaacs^  Q'C;  and  Lennard^  for  the  defendant. 
— ^We  submit  tluit  the  defendant  being  merely  the 
charterer  of  this  vessel  cannot  be  held  responsible  for 
any  defect  in  the  fitting  up  of  the  vessel,  which  he 
had  no  reason  to  expect  existed,  and  we  rely  on  the 
condition  in  the  charter-party  that  the  owners  were  to 
maintain  the  diip  in  the  same  state  as  she  was  when 
chartered — t.e.,  "staunch  and  strong  and  in  every 
way  fitted  for  the  voyage  and  service."  The  rights 
of  the  plaintiff  are  f  oimded  on  tort,  not  contract,  and 
we  say  as  the  defective  ladder  was  not  provided  or 
pnt  up  by  the  defendant  or  lus  servants  iLat  there  is 
no  evidence  that  there  has  been  any  want  of  reason- 
able oare  on  his  part  by  the  exercise  of  which  this 
accident  might  lu^ve  been  prevented.  By  the  tenns 
of  the  charter-party  the  master  and  crew  were  the 
servants  of  the  owners  of  the  vessel,  and  not  the 
servants  of  the  charterer,  and  the  owners  were  bound 
by  the  charter-party  contract  to  keep  the  vessel  in 
every  way  '*  fitted  for  the  voyage  and  service." 

April  17. — BiGHAH,  J.,  read  his  considered  judg- 
menty  in  the  course  of  which  he  said :  I  find  as  a  fact 


that  the  plaintiff's  injuries  were  due  to  the  unsafe  and 
improper  condition  of  the  ladder,  and  that  the  plaintiff 
was  not  guilty  of  any  contributory  negligence.    In 
order  to  estabuth  his  case  tiie  plaintiff  had  to  establish 
that  there  was  a  duty  or  obligation  owed  by  the 
defendant  to  him,  and  that  the  injuries  complained  of 
arose  by  reason  of  a  breach  of  that  duty  or  ooligation. 
On  behalf   of  tiie  plaintiff  it  was  contended  that 
although  the  defendant  did  not  employ  him  to  work 
for  him,   he  nevertheless  must  be   t^en   to    have 
invited  him  to  come  on  board  the  vessel  to  work,  and 
to  have  impliedly  promised  that  if  he  did  so  the 
vessel  and  its  appliances  should  be  in  a  fit  state  for 
the  purposes  to  which  they  were  to  be  put,  and 
therefore  that  the  defendant  was  liable  on  contract. 
The  defendant,  on  the  other  hand,  submitted  that 
the  plaintiff's  right  depended  only  upon  tort.    In  my 
opinion  the  question  whether  the  defendant's  liability 
arose  out  of  contract  or  out  of  tort  is  immaterial,  for 
the  measure  of  liabilitv  would  be  the  same  in  each 
case.    What,  then,  is  the  measure  of  liability  ?     A 
man  who  intends   that  others  should   come   upon 
property  in  his  occupation  for  purposes  of  work  or 
busmess  in  which  he  himself  is  interested  owes  a  duty 
to  those  who  do  so,  to  use  reasonable  care  to  see  that 
the  property  and   appliances  upon  it,  which   it  is 
intendea  should  be  used  in  the  work,  are  fit  for  the 
purposes  to  which  they  are  to  be  put,  and  he  does  not 
discharge  his  duty  by  merely  contracting  with  com- 
petent people  to  do  tiie  work  for  him.    If  the  parties 
with  iniom  he  contracted  feuled  to  use  reasonable 
care,  and  damage  resulted,  the  occupier   still   re- 
mained liable.     That  seems  to  me  the  true  effect 
of   the  cases  cited.     The  effect  of  the  authorities 
is  oorreotiy  and  clearly  stat^  in  Pollock  on  Torts 
(5th    ed.)    at  pp.  477,  478,   and  at  p.  482.     [His 
lordship   read   passages    from    the    pages   referred 
to.]     The  question  is   how  to  apply  the  rule   to 
the  facts  of  the  present  case.    I  do  not  think  that 
the  mere  fact  that  the  defective  state  of  the  ladder 
was  patent,  as  I  think  it  was,  in  the  sense  that  a 
slight  examination  would  have  detected  it,  and  that 
defendant  did  nothing  to  remedy  it,  is  sufficient  to 
fix  the  defendant  with  a  breach  of  duty.    He  must 
have  had  a  reasonable  opportunity  of  ascertaining 
that  a  defect  existed.    The  circumstances  must  have 
been  such  that,  tiiough  he  did  not  know  of  the  con- 
dition of  the  ladder,  he  ought  to  have  known  of  it, 
and  if  he  ouffht  to  have  known  of  it  and  slight  either 
have  remedied  it  or  warned   the   plaintiff  of   the 
damage,  and  did  neither,  and  hurt  resulted  to  the 
plaintiff,  then,  and  then  only,  could  that  want  of 
reasonable  care  be  implied  to  him  which  would  make 
him  liable.    I  am  not  prepared  to  say  that  a  man  in 
the  position  of  the  defendant  was  bound  before  he 
allowed  the  work  of  loading  a  vessel  to  begin  to  have 
the  vessel  surveyed  from  stem  to  stern  for  the  pur- 
pose of  asoertaining  that  every  littie  appliance  that 
might  come  into  use  was  in  perfect  order.    Business 
would  be  imi>ossible  if  such  a  duty  were  cast  upon 
him,  and  it  would  be  bevond  the  scope  of  reasonable 
care.     But  I   cannot  help   thinking   that  when  a 
vessel  comes  into  a   port  after  a  voyage,  though 
it  was  only  a  coasting  voyage,  and  though  the  vessel 
was  in  ballast,  some  slight  attention  ought  to  be 
devoted  to  the  condition  of  the  tackle  and  appliances 
which  the  stevedore's  labourers  were  to  use  in  the 
work  of   loading  the  vessel.     What  the  attention 
ought  to  be  must  depend  on  the  droumstanoes  of  each 
paraoular  case.    In  the  present  case  it  seems  to  me 
that  the  defendant  ought  to  have  made  some  examina- 
tion of  the  ladders  going  down  into  tibie  hold.    The 
slightest  examination  would  have  shown  him  that  the 
ladder  was  in  such  a  condition  as  to  really  make  it  a 
trap,  and  taking  that  view  I  must  hold  that   the 
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defendant  was  guilty  of  a  breach  of  the  duty  which 
the  law  imposed  on  him.  Ae  to  tibie  p<nnt  that  the 
defendant  was  not  the  oocupier  of  the  vessel  within 
the  meaning  of  the  aathorities,  there  is  nothing  in 
that  point.  The  vessel  had  been  plaoed  at  the 
defendant's  disposal,  and  was  in  his  oocupation  for 
the  purpose  of  toadingi  and  it  was  by  his  mvitation 
that  the  plaintiff  went  on  board.  That  made  him»  for 
the  purposes  of  the  ease,  the  occapier.  For  these 
reasons  there  must  be  judgment  for  l^e  plaintiff  with 
£220  damages,  the  agreed  sum,  with  costs. 

Leave  to  appeal. 

Solicitors  for  the  plaintiff,  Lavett  &  LiddU. 

Solicitors  for  the  defendant.  Downing^  Bdlam,  ds  Co, 
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Caddick  v.  Hightok  and  Othxbs.  (a.) 

Friendly  soctety— Policy — Aaaignmeni  by  deed — Validity 
— Nomination — Death  of  nominee  during  lifetime  of 
nominator  —  Claim  by  executor — Friendly  Societies 
Act,  1875  (38  cfc  39  Vid.  c.  60),  s.  15,  eub-eeetion  3. 

G.  effected  a  policy  on  her  life  for  £100  with  the 
defendant  frienalu  eocietvt  cmd  assigned  all  her  interest 
under  the  same  by  deed  to  one  J,  C,  who  paid  the 
premiums  to  the  society  as  they  became  due.  The  society 
refused  to  treat  the  assignment  as  valid,  and  G,  thereupon 
duly  filled  up  a  nomination  form  and  nominated  the 
same  </.  C7.  as  the  person  to  receive  the  poiicy^moneys  at 
her  death. 

J.  C,  predeceased  G,,  and  the  premiums  were,  during 
the  life  of  G.,  paid  by  C.  as  the  executor  of  J,  (7.,  under 
the  belief  t?uU  the  pdicy^moneys  would  become  payable 
under  the  deed  to  ths  estate  of  the  deceased.  In  an  action 
by  C.  to  recover  t?^e  policy-moneys  upon  G.*s  death. 

Held,  that,  although  a  policy  granted  under  the 
Friendly  Societies  Acts  was  not  €usignable  by  deed,  and 
therefore  that  C.  could  not  recover  as  assignee,  yet  that 
he  was  entitled  to  the  policy-moneys  as  the  executor  of  the 
person  who  had  been  duty  nominated  by  the  assured, 
since  a  nomination  under  section  15,  sub-section  3,  of 
the  Friendly  Societies  Act,  1875,  if  unrevoked,  created  a 
tested  interest  in  the  Tiominee, 

This  was  an  action  brouffht  by  Bdward  Caddick, 
who  sued  as  executor  of  nis  late  brother  Joseph 
Caddick  against  the  trustees  of  the  liverpool  Yictona 
Legal  Friendly  Society  to  recover  £100  on  a  policy 
of  insurance  effected  in  1881  with  the  defendants  on 
the  life  of  one  Mary  Gk>rton. 

The  facts  were  as  follows:  On  the  12th  of 
November,  1881,  Mary  Gorton  effected  a  policy  on 
her  life  for  £100  with  the  defendants  at  a  monthly 
premium  of  15s.  6d.  By  this  policy  tiie  society  pro- 
mised to  pay,  on  the  death  of  uie  assured,  her  next- 
of-kin  or  "  lesal  nominee  "  the  amount  of  the  policy. 
By  deed  dated  the  25th  of  April,  1887,  Mary  i^rton, 
as  benefidal  owner,  absolutely  assigned  the  policy  to 
Joseph  Caddick.  Notice  of  ^e  assignment  was 
given  to  the  defendants,  who  refused  to  recognise  it, 
being  of  opinion  that  if  Mary  Gorton  de^red  the 
amount  to  be  paid  at  her  death  to  Joseph 
Caddick  she  must  ml  up  the  usual  nomination  form. 
Accordingly  Mary  Gorton,  on  the  8th  of  July,  1887., 
filled  up  a  form  issued  for  that  purpose  in  accordance 
with  the  Friendly  Societies  Acts  and  in  it  she  nomin- 
ated the  same  Joseph  Caddick  as  the  person  entitled 
to  receive  at  her  death  the  amount  of  the  policy. 

(a.)  Beported  by  EBfflONB  Bsm,  Esq.,  Barrister- 

at-Law. 


Joseph  Caddick  died  in  March,  1891,  in  the  lifetiiBS  of 
the  assured  after  which  date  the  plaintiff,  as  exsoutor 
of  Joseph  Caddick,  paid  the  prenuuma  aa  they  beeaas 
due  on  the  policy  aown  to  Mary  Gorton's  death  in 
November,  1896.  Upon  the  death  of  Joeeph  Caddick. 
the  plaintiff  was  cidled  upon  by  the  ooUeotor  of  tiw 
society,  whosaidhe  had  heardof  Joseph  Caddidf*sdM& 
and  had  come  to  the  plaintiff  as  his  executor  for  thi 
premiums  then  due.  From  that  time  till  the  death  of 
the  assured  the  collector  regul«rly  called  for,  and  the 
plaintiff  (in  the  belief  that  the  {wlicy-uumeys  wen 
due  to  Joseph  Caddiok's  estate  under  the  aoignaMit) 
regularly  paid  and  got  receipts  for  the  premiums.  lis 
plaintiff  oudmed  the  policy-money  against  the  tnateH 
of  the  society  on  the  ground  tlu^t  poEoies  under  tiis 
Friendly  Societies  Acts  came  under  the  senezal  law 
of  policies  of  assurance,  and  were  assignable  by  deed 
under  the  Policy  of  Assurance  Act»  1867,  and  that  the 
plaiLtiff  was  entitled  (1)  as  assignee ;  (2)  if  not  so 
entitled,  that  he  was  ebtitkd  under  the  nominstina ; 
or  (3)  as  to  the  whole  or  as  to  the  amount  paid  in 

Eremiums  xmder  an  estoppel  raised  by  the  sooetj 
aving  demanded  and  accepted  premiums  for  so  long, 
on  the  footing  that  Joseph  Caddick  or  his  estate  wis 
entitled  to  the  fund. 

Montagus  Lush  and  Ernest  Jdf,  for  the  plaintt 
—  The  plaintiff  is  entitled  to  recover  beoants  ths 
original  assiffnment  by  Mary  Gtorton  to  the  kte 
Joseph  Caddick  was  valid,  at  any  rate  there  is  as 
authority  that  can  be  cited  against  ns,  for  the  point 
whether  a  poUc^  granted  under  the  Friendly  Soostiei 
Acts  is  assignable  by  deed  has  never  yat  been  decidsd 
by  any  court*  Even  if  such  a  policy  caimot  be 
assigned  in  the  ordinary  way  by  deed  by  reason  ol 
the  special  provisions  contained  in  the  Fdsndlj 
Societies  Acts,  we  say  that  the  plaintiff  is  jet  entitkd 
to  recover  as  executor,  because  the  rights  of  a 
nominee  do  not  lapse  at  his  death,  and.  if  Josipk 
Caddick  had  survived  Mary  Gorton  he  ooold  hMt 
claimed  as  nominee.  The  defendants,  by  takiq^ 
the  premiums  from  the  executor,  are  estopped  bum 
disputing  the  plaintiff's  daim;  and  in  any  ercst 
tiie  plaintiff  is  entitled  to  recover  the  preminms  wUck 
he  has  paid  as  money  paid  without  consideration. 

H.  H.  Asguith,  Q.C.,  and  F.  Broadbridge,  lor  fti 
society. — By  section  15  of  the  Friendly  SooietieB  Aet, 
1875,  and  by  sections  56  and  57  of  the  subseqiient  Ad 
of  1896  these  policies  are  not  assignablft  otherwiK 
than  by  nonunation  under  the  Acts :  Benstettv.  SZoAr, 
ante  p.  82,  [1899]  1  a  B.  45.  A  nomination  uaM 
the  Aots  has  the  effect  of  an  amointment  wadm  s 
power  to  appoint  by  will,  and  therefore,  as  ths 
nominee  died  in  the  lifetime  of  the  nominator,  tte 
nomination  lapsed.  Moreover,  a  person  wbo  dianm 
as  nominee  must  show  the  society  that  lie  is  the 
person  mentioned  in  the  nominatioii  paper.  As  Is 
the  question  of  estoppel  the  cdlleotor  had  no  anthnrity 
to  bmd  the  sodehr,  which  has  done  nothing  to  pie- 
vent  them  from  denying  that  under  the  poli^  tht 
plaintiff  was  entitled  to  the  whole  amount  asR 
If  the  premiums  which  the  plaintiff  had  paid 
directed  to  be  returned,  as  money  paid  witnont 
sideration,  then,  although  the  society  would 
pay  the  whole  of  the  sum  assured  to  the  nszt-of-kiB, 
it  would  lose  the  value  of  the  premiums  sines  tht 
death  of  Joseph.  Caddick,  which  otherwiss  Xsy 
Qorton  would  have  paid* 

Montague  Ltuh,  in  reply,  cited  Attomof^Qtmtrd^* 
Abdy,  1  H.  &  C,  at  p.  300,  11  W.  B.  C.  L.  Big.  Ul; 
and  In  re  PhxUivs,  31  W.  B.  511,  23  Gh.  D.  235.  A 
nomination  had  the  same,  effsct  as  an  appiiirfisit 
bv  deed.  The  assured  dunng  her  lifetime  nor  b^«A* 
did  nothing  to  revoke  the  appaintment.  Thapisistiit 
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flienfors,  had  snoh  aa  interest  in  the  fund  m  entitled 
hm  to  maintain  thia  action. 

Phillimobx,  J. — ^This  case  raieee  an  important 
qoeition  effecting  the  rights  of  persona  who  were  the 
nomineeB  and  holders  of  policies  effected  with  friendly 
Booietiesy  and  the  first  pdnt  I  have  to  consider  is 
whether  polioies  of  assurance  tinder  the  Friendly 
Sodeties  Acts  are  or  are  not  assignable  by  deed.  It 
WIS  Tirged  by  the  defendants  that  th^  were  not, 
beoMue  these  societies  were  established  lor  the  pur- 
poie  of  encouraging  thrift  among  the  poorer  classes, 
lod  it  was  said  mat  the  object  of  the  LegulAtare 
would  be  defeated  if  such  policies  were  made  market- 
sUe  aecoritieSy  and  people  were  allowed  to  raise 
moQ^  upon  them.  I  thmk  that  the  intention  of  the 
Legiuatore  to  be  gathered  from  the  above  sections 
wai  that  these  pmides  should  not  be  assignable 
except  ID  the  manner  laid  down  in  the  statutes,  and  if 
I  am  right  in  thinking  that  the  Legislature  from 
motiTefl  of  public  policy  intended  that  these  policies 
ihonld  not  otherwise  oe  alieoable,  then  it  follows 
that  as  aasignee  the  plaintiff  cannot  recover  from 
the  defendants  who  succeed  in  that  part  of 
their  defence. 

I  fafl  to  see  any  reason,  however,  for  hold- 
og  that  the  estate  of  a  nominee  of  a  policy 
should  be  deprived  of  the  benefit  intended  to  be 
conferred  by  the  nominator  simply  becttuse  the 
Dominee  died  during  the  lifetime  of  the  nominator, 
lor,  ipeaking  generally,  the  legal  personal  repre- 
Koiative  of  a  nominee  is  entitled  to  stand  in  the 
poiitioQ  of  the  nominee.  Then  comes  the  question, 
nu  anythiog  occurred  that  has  deprived  the  executor 
of  his  right  to  stand  in  the  position  of  the  nominee 
and  to  obtain  the  amount  of  the  policy  from  the 
lodetyP  I  think  the  plamtiff  is  right  in  his  con- 
tention that  the  nominatiou  unrevoked  created  a 
Tested  interest  in  the  nominee,  and  that  he,  as  the 
ezecator  of  such  nominee,  is  entitled  to  judgment. 
Ibis  decision  makes  it  unnecessary  for  me  to  decide 
the  third  point.  Had  I  been  called  upon  to  do  so,  I 
am  inclined  to  think  that  the  plaintiff  would  have 
been  entitled  to  a  lien  on  the  policy  for  the  amount  of 
the  premiums  paid  by  him,  but  not  to  the  whole 
tarn.  However,  as  I  before  said,  I  decide  this  case 
on  the  second  ground  relied  on  by  the  plaintiff,  and  I 
dnect  judgment  to  be  entered  for  him,  with  costs,  for 
the  amount  claimed  in  the  writ. 

Judgment  for  the  platniiff.    Leave  to  appeal  granted. 

Solioitors  for  the  plaintiff,  Needham,  Tyer,  & 
Barrow,  for  Edward  Caddick,  West  Bromwich. 

SoMtor  for  the  society,  Japeth  Tickle. 


Rob.  Div.  &  Adm.  Div. 
Admiralty. 


April  11. 


"The  Kate."  (a.) 

^hip— Collision— Damage — Registrar  and  merchants — 
y^ssd  totally  loet  in  collision  —  Loss  of  beneficial 
cJiorter-party, 

The  owners  of  a  vessel  totally  lost  in  consequence  of  a 
Elision  with  another  vessel  when  hound  in  ballast  on  a 
^ge  to  take  in  cargo  under  a  charter-party  already 
^Urtd  into  can^  if  such  other  vessel  is  proved,  in  an  action 
V  damage  instituted  against  her,  to  have  been  to  blame  for 
w  collision,  recover  against  her  damages  for  the  loss  of 
^  profits  which,  but  for  the  collision,  they  would  have 
^ined  by  carrying  out  the  charter-party, 

(o.)  Eeported  by  0.  P.  Jemmbtt,  Esq.,  Barristnr- 

at-Law. 


This  was  an  action  of  damage  instituted  on  behalf 
of  the  owners  of  the  Norwegian  barque  Chrysolite 
against  the  Austrian  steamship  Kate,  and  her  owneM 
intervening  as  defendants.  By  consent  of  the  plaintifiis 
and  defendants  the  damages  proceeded  for  in  the  action 
were  referred  to  the  re^strar  assisted  by  merchants 
to  assess  the  amount  thereof  on  the  basLs  of  an  agree- 
ment come  to  between  the  plaintiffs  and  defendants — 
namely,  that  the  defendants  should  pay  90  per  cent, 
thereof. 

The  reference  came  on  to  be  heard  on  the  6th  of 
February  last,  and  the  registrar  reported  that  there 


sums  and  interest  stated  in 

the  following  schedule : 

•.^ 

SOHSDULX. 

Claimed. 

Allowed. 

£    s. 

d. 

£        8. 

d. 

1.  Value  of  the  Chrysolite 

1,600    0 

0 

1,000    0 

0 

Less  proceeds  of  sale 

375  14 

0 

375  14 

0 

1,124    6 

0 

624    G 

0 

2.  Loss  of  charter 

504    5 

0 

470    0 

0 

3.  Loss  of  provisions  and 

sifOres  •  •.         •  •  •         • « • 

40  10 

2 

20    0 

0 

4.  Expenses  at  Southamp- 

wOU          ■••              •••              ••• 

27  13 

10 

21     0 

0 

5.  Towage 

17     0 

0 

17     0 

0 

6.  Master's  expenses 

9  10 

0 

0    U 

0 

ditto 

1     0 

0 

1     0 

0 

7.  Surveyor 

9  17 

0 

9  17 

0 

8.  Sending  crew  home  to 

Norway          

24  14 

2 

24  14 

2 

9.  Agency 

21     0 

0 

0    0 

0 

13.  Owner's  telegrams  and 

expenses        

5    5 

p 

5     5 

0 

1,785     1 

2 

1,193     2 

2 

Deduct  10   per  cent.,    in 

accordance  with  terms 

agreed  to       

178  10 

0 

119    6 

2 

£1,606  11    2   £1,073  16    0 

With  interest  on  £1,073  lOs.  at  4  percent,  per  annum 
from  the  Ist  of  October,  1898,  to  the  25th  of  January, 
1899,  when  £765  was  paid  by  defendants  to  plaintiffs, 
and  on  the  balance — viz.,  £308  16s.  from  the  26th 
of  January,  1899.  The  registrar  in  his  report 
further  atated :  '*  There  is,  I  think,  no  difference  in 
principle  between  such  a  case  and  one  in  which 
the  vessel  is  in  ballast,  but  proceeding  under 
charter  to  take  in  her  cargo.  In  the  case  of  The 
Columbus,  3  Wm.  Bob.  158,  a  loss  of  profit  in  fishing 
was  daamed,  which  is  a  different  thmg  from  a  loas 
under  a  distinct  engagement.  Moreover,  it  is  dear 
that  Dr.  Luahington^s  dicta  in  The  Columbus  are  not 
in  accord  with  what  waa  eaid  in  The  Northumhria, 
18  W.  B.  188,  L.  B.  3  A.  &  E.  6.  Therefore,  under 
the  circumstances  of  the  present  case  the  plaintiffs  are 
entitled  to  recover  the  freight  lost.  It  is  desirable  to 
add  that  we  have  idlowed  the  value  of  TJie  Chrysolite 
as  at  the  date  when  she  would  have  accompushed 
the  voyage  to  Havre,  and  not  her  value  at  the  date  of 
collision  with  a  charter  which  it  was  admitted  was  a 
valuable  one. 

(Signed)       E.  S.  BosooB, 

Assistant  Begistrar." 


Against  the  report  of  the  registrar  the  defendants 
appealed,  on  the  ground  that  the  report  allowed 
the  aum  of  £470  in  respect  of  the  claim  for 
loss  of  charter,  and  £1,000  for  the  value  of  The 
Chrysolite  at  tibe  date  when  she  would  have  accom- 
plisned  the  voyage  to  Havre,  whereas  the  defendants 
contend  that  the  vessel  having  in  law  been  totally 
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lost  the  plamtafib  can  ooly  reooTer  the  valne  of  the 
vessel  at  tiie  time  of  her  loss,  and  that  such  yalue  did 
not  exceed  the  sum  of  £800. 

The  appeal  was  heard  by  consent  on  motion  before 
the  Ftesident  on  the  20th  of  March  last. 


Aapinall,  Q.C,  and  Stubhsj  for  the  appellants,  in 
support  ^f  the  motion* — ^The  ruling  of  the  House  of 
Loras  in  the  case  of  The  Argentinoy  14  App.  Gas.  619, 
38  W.  B.  Di^.  62,  on  which  the  respondents  will  rely, 
is  only  apphcable  to  a  case  of  partial  loss,  as  that 
case  was,  and  the  practice  in  Admiralty  has  always 
been,  where  there  nas  been  a  total  loss  of  a  vessel 
in  ballast  by  reason  of  collision,  to  allow  the 
market  value  of  the  vessel  lost,  but  nothing  in 
respect  of  any  profits  ^  which  but  for  the 
collision  the  vessel  might  perhaps  have  earned.  If 
the  profits  of  one  voyage  after  the  collision  were 
allowed,  why  not  the  profits  for  any  number  of 
voyages  F  •  The  damages  claimed  for  loss  of  charter 
here  are  too  remote  and  speculative  and  have  always 
been  so  considered :  The  Columbue ;  The  Glyde,  Swa. 
23;  TJie  City  of  Rome,  Shipping  Gazette  for  May 
12,  1887.  The  value  of  The  ChryeoUte,  as  found  by 
the  registrar,  is  too  high.  Her  value  at  the  time  of 
the  collisioQ  witiiont  regard  to  her  engagements 
ought  to  have  been  given,  and  that  was  only  £800. 
There  was  no  evidence  given  of  her  value  at  any 
other  time. 

They  also  referred  to  The  British  Columbia  Saw 
Mill  Co.  V.  NetOeehip,  L.  B.  3  C.  P.  499 ;  Mayne  on 
Damages  (5th  ed.),  p.  409. 

F,  Laing,  for  the  respondents,  the  owners  of  The 
Chrysolite,  contra, — The  registrar  was  right  in  allowing 
the  amount  he  did  in  respect  of  the  loss  of  the 
beneficial  charter  in  this  case.  The  rule  of  restitutio 
in  integrum  which  prevails  in  all  actions  of  damage 
would  not  be  satisfied  if  the  plaintifb  were  to  be 
deprived  of  what  has  thus  been  awarded  in  respect 
of  the  profits  it  is  probable  they  would  have  realized 
by  performing  the  charter.  In  the  case  of  The  ColunibuSf 
ana  those  following  it,  the  damages  claimed  were  only 
disaUowed  because  such  damages  were  too  remote  and 
speculative ;  but  it  is  dear  since  the  decisions  in  The 
Argentina,  The  Cmsett,  5  P.  D.  229,  and  The  Star  of 
India,  25  W.  B.  377,  1  P.  D.  466,  that  the  loss  of  a 
beneficial  charter  is  so  far  a  certainty  that  in  a  case  of 
partial  loss  such  damages  may  be  recoverable ;  and  if 
that  is  the  case,  why  should  the  rule  be  different  in 
case  of  total  loss  ?  The  damages  claimed  on  this  head 
are  really  equivalent  to  freight  lost  bv  reason  of  the 
collision  (The  Northunibria),  and  on  that  ground  are 
clearly  recoverable.  The  registrar  has  considered  the 
evidence  given  as  to  the  value  of  The  Chrysolite^  and 
has  come  to  a  right  conclusion  on  that  evidence. 

Cur.  adv.  vtfU. 

April  11.— Jeune,  P. — The  facts  which  give  rise  to 
the  questions  I  have  to  dedde  are  as  follows :  On  the 
21st  of  June,  1898,  a  collision  occurred  in  the  English 
Channel  between  the  Norwegian  barque  Chrysolite 
and  the  Austrian  steamship  Kate.  The  Chrysolite  sus- 
tained such  injury  that  she  was  treated  as  a  construc- 
tive total  loss.  The  result  of  proceedings  taken  in 
this  court  by  the  owners  of  The  Chrysolite  to  recover 
the  damages  arising  out  of  the  collision  was  that,  on 
the  basis  of  an  agreement  come  to  between  the  owners 
of  the  two  vessels,  a  decree  was  made  that  the  owners 
of  The  Kate  should  pay  90  per  cent,  of  the  damages 
sustained  by  The  Chrysolite.  The  Chrysolite  was,  at 
the  time  of  the  collision,  on  a  voyage  from  London  to 
Miramichi  under  a  charter-party,  in  accordance  with 
which  she  was  to  proceed  to  Miramichi  and  there  load 
a  cargo  of  timber  for  Havre. 

The  plftintiffs,  as  part  of  the  damages  proceeded  for, 
claimed  the  loss  of  freight  which  woidd  have  been 


earned  had  The  Chrysolite  reached  Minunidu,  tahn 
in  her  cargo,  and  delivered  it  at  Havre.  Tbelttoed 
registrar,  assisted  by  merchants,  has,  in  bis  cdcoktian 
of  the  damages,  allowed  £1,000  as  theviheof  Tk 
Chrysolite  at  the  date  when  she  would  have  aooosp- 
lished  the  voyage  to  Havre,  and  has  also  aOowtd  £470 
for  loss  of  charter— that  is  to  say,  for  losi  ol  thepnft 
which  would  have  been  realized  under  tiie  ouita^ 
parly  had  The  Chrysolite  accomplished  her  Toyip  to 
Havre.  The  defendants,  the  ownen  of  Tki  KA, 
dispute  the  right  in  law  of  the  pkioixflk  to  nooicr 
this  sum  of  £l70  or  any  part  tiiereof,  and  they  aln, 
upon  the  evidence,  challenge  thevalaepnti^aBlV 
Chrysolite, 

The  first  question  is  one  of  law,  and  it  is  oodadid 
on  behalf  of  the  defendants  that  fiis  mittflr  ii 
governed  by  a  rule  of  law  and  practice  pnm&^k 
the  Court  of  Admiralty.  Aput  from  fach  ipnil 
rule  it  would  have  appeared  to  me  dear  that  in  nut 
way  or  other  the  pnndples  ux>on  ^ioh  daaugwaff 
assessed  would  require  account  to  be  taken  of  ^ 
profitable  character  of  the  charter-party  ondflr  vUeb 
the  ship  was  at  the  time  of  her  lose.  The  geaml 
principle  which  governs  the  assessment  of  danuigef  ii 
of  course  restitutio  in  integrum  qualified  bf  the  na- 
dition  that  the  damage  sought  to  be  raoovend  mt 
not  be  too  remote— that  is  to  say,  most  be  the  nitinl 
consequence,  and  not  merely  a  consequeuoe  tnoBiUe 
in  fact  to  the  vnx>ngf ul  act.  It  may  be  nothing  wtn 
than  a  question  of  statement  of  figures  vhemtiii 
owner  of  a  vessel  lost  when  under  a  profitable  chiriv- 
party  is  recouped  this  loss  by  recetviog  her  nlnit 
the  conclusion  of  her  voyage  plus  the  profits  of  tfo 
charter-party,  or  by  receiving  her  value  at  the  te 
of  collision,  such  value  being  enhanced  by  the  ii^ 
that  the  ship  at  the  time  was  under  a  praltebb 
charter-party.  But  unless  in  one  or  other  of  tkae 
ways  the  owner  gets  the  benefit  of  the  pioStiUe 
engagement  of  his  diip,  he  obviously  ftalB  to  leiliii* 
restitutio  in  integrum.  ^^ 

But  it  is  said  that  there  is  a  role  of  law  m 
prevents  aocount  being  taken  of  freight  or  pnfitv 
that  nature,  if  the  ship  be  a  total  lose.  Thele^ 
authority  relied  on  in  support  of  this  pmostioai 
The  Columbus,  3  Wm.  Bob.  158.  decided  in  m 
That  was  a  case  in  which  in  a  collision  off  ^^'"^ff^ 
a  smack  was  sunk,  and  her  owner  claimed  not  flsff 
the  value  of  his  vessel,  but  further  soms— fii^i* 
wages,  which  it  was  said  he  would  have  eanea* 
maiter  of  the  smack,  and,  secondly,  f or  pnfiti  vna 
it  was  supposed  tlie  smadc  would  have  made  lAs 
the  time  of  the  collision.  Both  these  farther  dm 
were  rejected  by  I^.  Lushington.  The  learned  jn^ 
I  think,  recognised  that  even  in  the  case  ^'^^'''^ 
the  principle  of  restitutio  in  integrum  wai  hir^ 
carried  out  if  the  claims  in  dispute  were  ^^ff^ 
bat  he  based  his  decision  on  the  roles  and  F>s^' 
the  court.  I  draw  this  conolution  from  the 
passage  in  the  judgment : 

<*It  has    belen   argued   on   his  behalf  tfa^ 
principle  upon    which   this    court  prooeedi  in 
matters  of   this  kind  is  a  restitutio  in  taif^ni"* 
other  words,  the  principle  of  repladag  the 
who  has  received  the  damage  in  the  eame  V^^ 
which  he  would  have  been,  provided  the  coDimb^ 
not  occurred.    As  a  general  proposition,  ^'^^''1''°^ 
the  principle  in  question  is  correctiy  stated ;  aad 
ooly  in  this  court,  but  in  all  other  courts,  I 
the  general  rule  of  law  is,  that  where  an  injaiT 
committed  by  one  individual  to  another,  either 
himself  or  his  servant,  for  whose  acts  the  lav 
him  responsible,  the  party  receiving  the  ^^^^ 
entitied  to  an  indemnity  for  the  same.    Bat  sltho*! 
this  is  the  general  principle  of  law,  all  oonrti  r" 
foxmd  it  necessary  to  adopt  oertaio  nlM  for 
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npliofttioa  of  it;  and  it  ib  utterly  impoMible,  in  all 
the  yarions  oases  that  may  arise,  that  the  remedy 
which  the  law  may  gtwe  should  always  be  to  the 
piedw  aourant  of  the  loss  or  injury  sustained.  In 
many  oases  it  will  of  neoessity  exoeed,  in  others  fall 
ihort  of,  the  precise  amonnt.  To  seleot  an  example 
amongst  the  oases  whidh  have  oooonred  in  this  ooort, 
I  may  here  mention  the  case  of  The  OaxdU^  whioh  has 
heen  farought  to  the  notice  of  the  oonrt,  in  which 
a  larger  sum  was  awarded  than  tiie  actual  loss 
mitained  by  the  party  suing  in  the  cause.  In  respect 
to  the  question  more  immediately  under  oonstdera- 
turn  at  the  present  moment,  I  do  not  recollect  a  case, 
and  no  case  has  been  suggested  to  me,  where  a  Tessel 
has  been  considered  as  a  total  loss,  and  the  full 
Taloe  of  that  vessel  having  been  awarded  by  the 
registrar  and  merchants,  any  claim  has  been  set 
up  for  compensation  beyond  the  valae  of  that 
fesseL  When  I  first  read  the  papers  in  this 
ease,  I  looked  with  much  care  and  attention  to  see 
whether  any  precedent  could  be  found,  whether  any 
angle  instance  had  ooooired  in  the  numerous  oases 
wmoh  have  arisen  •  .  .  bat  I  foond  none,  and 
the  learned  counsel  who  has  argued  the  case  on  behalf 
of  Mr.  Woodward  does  not  appear  to  have  been  more 
loooeesfol  in  his  researches." 

It  would  appear  also  that  the  learned  jadge  was 
hnprossed  by  the  difficulty  of  estamatiog  the  damage 
on  the  possible  loss  of  profits  and  the  speculative 
eharaoter  of  such  an  assessment.  He  says  {The 
(kiumhue,  3  Wm.  Bob,  p.  164) :  « The  true  rule  of 
law  in  saoh  a  case  would,  I  conceive,  be  this — ^namely, 
to  oalcolate  the  value  of  the  property  deatroyed  at  the 
time  of  the  loss,  and  to  pay  it  to  the  owners,  as  a  full 
indemnity  to  them  for  all  that  may  have  happened 
without  entering  for  a  moment  into  any  other  oon- 
lidfirstion.  If  the  principle  to  the  contrary,  contended 
lor  by  the  owners  of  the  smack  in  this  case,  were  once 
admitted,  I  see  no  limit  in  its  appUcaiion  to  the 
diffioolties  whioh  would,  be  imposed  upon  the  court. 
It  would  extend  to  almost  endless  ramifications,  and 
in  every  case  I  might  be  called  upon  to  determine  not 
only  the  value  of  the  ship,  but  the  profits  to  be  derived 
on  the  voyage  in  which  she  might  be  engaged,  and 
indeed  even  to  those  of  the  return  voyage,  which 
might  be  said  to  have  been  defeated  by  the  collision. 
Upon  this  consideration  alone,  I  should  not,  I  con-> 
oeive,  be  justified  in  admitting  this  daim ;  but  I  am 
^her  borne  out  in  so  doing  by  the  difference  whioh 
easts  between  a  total  loss,  and  the  case  of  a  partial 
damaffeh— namely,  that  in  the  latter  case  the  amount  of 
the  additional  injury  in  the  loss  of  the  freight  is  cap- 
able of  being  accurately  calculated.  It  depends  upon 
no  oontingenoy ;  it  is,  in  point  of  fact,  an  absolute 
loss,  and,  as  such,  the  owner  of  the  ship  upon  whom 
it  falls  is  justly  entitled  to  compensation." 

It  appears  to  me  that,  except  on  the  ground  of  the 
nncertain  and  speculative  nature  of  the  daim,  whioh 
eertainly  was  its  character  in  the  case  before  Dr. 
lioshington,  it  would  be  difficult,  on  principle,  to 
exdude  such  a  daim.  It  was  conceded  m  the  argu- 
ment before  I^.  Iiushington,  and  held  by  him,  that  in 
the  case  of  the  partial  loss  of  a  vessel  an  allowance  for 
demurrage  may  be  given,  in  addition  to  the  coat  of 
''cpairiog  the  physical  damage  infiicted ;  and  in  the 
cases  of  The  Conaeti,  6  P.  D.  229,  and  The  Star  of 
India,  1  P.  D.  466,  it  was  ;hdd  by  Sir  Bobert 
PhiUimore  that  in  the  case  of  a  partial  loss  the  loos 
of  a  profitable  charter-party  formed  a  proper  dement 
of  compensation.  The  case  of  The  Artjeniino  in 
the  House  of  Lords  is  a  oondusiye  authority  that  the 
loss  of  earnings  in  an  employment  contracted  for  is 
not  too  remote  to  constitute  an  dement  to  be  con- 
>id<>red  in  the  assessment  of  damages  in  the  case  of  a 
Partial  loss. 
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It  is,  no  doubt,  a  soxmd  prindple  in  the  case  of  a 
total  loss  that,  speaking  generally,  to  give  a  sum 
which  will  replace  the  vessel,  is  to  give  all  that 
justice  demands.  It  may,  in  such  case,  be  fairly 
enough  assumed  that  the  substituted  vessd  will  in 
the  future  be  as  profitable  to  her  owner  as  that  whioh 
has  perished  would  have  been.  But  to  carry  this 
prindple  so  far  as  to  say  that  a  vessd  lost  at  the  com- 
mencement of  her  voyage  is  compensated  for  by  her 
value,  without  regard  to  her  profits  during  the 
voyage,  when  the  owner  oonld  not,  in  fact,  replace  his 
lost  vessd  and  earn  those  profits,  appears  to  me  to 
press  theory  into  confiiot  with  facts.  And,  if  I  am 
right  in  tK"'^^g  that  what  infiuenced  Br.  Lushington 
was  the  uncertain  and  speculative  character  of  the 
daim  before  him,  such  oondderation  certainly  does 
not  arise  in  a  case  like  the  present,  where  the  cbum  is 
regulated  by  the  terms  of  the  charter-party  in  force 
at  the  time  of  the  collision. 

The  case  of  The  Clyde,  Swa  23,  was  referred  to 
before  me  as  supporting  the  decision  in  The  Columbus, 
It  might  be  expected  to  do  so,  as  it  was  also  a  dedsion 
of  Dr.  Lushington.  The  learned  judge,  in  faot, 
rdterates  and  explains  his  previous  decisions.  All  he 
says  is:  "There  was  another  case  came  before  the 
court  where  the  vessd  was  totally  lost  and  destroyed. 
A  daim  was  made  for  consequential  damage,  but  the 
court  hdd  it  had  no  discretion  in  the  matter.  All  the 
remedy  it  could  give  was  that  of  putting  on  the 
vessd  at  the  time  she  was  lost  a  market  price; 
whereas  in  case  of  partial  loss  there  are  other  claims 
such  as  demurrage  and  so  on,  which  are  always  com- 
pensated. Therefore,  what  we  have  had  to  look  at 
IS,  what  would  the  vessd  have  fetched  in  tne  market 
at  the  period  of  its  destruction  P  " 

It  is  to  be  observed  that  Dr.  Lushington  lays  down 
that  the  value  of  the  vessel  to  which,  in  the  case  of 
total  loss,  he  confines  the  damages  is  to  be  taken  at 
the  time  of  the.loss,  and  he  does  not,  I  should  suppose, 
in  the  case  of  a  vessd  under  a  profitable  charter  at 
the  time  of  loss,  intend  to  exdude  the  faot  of  that 
charter  from  entering  into  the  computation  of  the 
market  price  of  the  vessel.  If  this  element  of  value 
be  admitted,  a  reatitutio  in  irtiegrum  might,  no  doubc, 
by  this  process  be  effected. 

The  aedsion  in  the  case  of  The  City  of  Rome, 
Shipping  Gazette,  May  12,  1887,  p.  310,  appears 
to  me  to  be  practically  identical  with  that  in  The 
Columhue,  The  owner  of  a  fishing  vessel  sunk  in 
a  oolliftion  claimed  for  the  value  of  the  fish  which 
would  have  been  caught  between  the  date  of  the 
collision  and  the  termination  of  the  fishing  season. 
The  registrar  hdd  that  the  loss  was  too  remote  and 
speculative  to  be  taken  into  consideration,  and  Sir 
James  Hannen  uphdd  that  view.  *<  I  consider,"  he 
said,  "that  the  matter  is  concluded  by  authority, 
that  when  there  is  a  total  loss  the  question  of  the 
value  of  things  lost  at  that  time  is  what  is  to  be 
taken  into  account,  without  reference  to  what  a  vessel 
would  have  earned  if  she  had  gone  on  a  longer  or  a 
shorter  voyage  than  the  one  on  which  she  was 
engaged  at  the  time." 

Here,  as  in  the  case  of  The  Columbus,  nothing 
appears  to  be  dedded  whioh  would  exdude  a  daim 
for  enhanced  value  of  a  vessel  at  the  time  of  her  Iorr 
by  reason  of  a  profitable  engagement  which  had  been 
secured  for  her. 

I  should  feel  the  greatest  difficulty  in  even  appear- 
ing not  to  follow  implidtly  a  decision  of  Dr.  Lush- 
ington on  a  point  which  he  considers  to  be  decided 
by  the  practice  of  the  Admiralty  Court,  were  it  not 
that  there  is  a  later  decision  in  this  court,  and 
decisions  also  of  registrars,  which  appear  to  me  to  be 
based  on  a  different  view  of  that  practice.  I  refer 
first  to  the  case  of  The  Northumhria,  L.  B.  3  A.  &  E.  6, 


673 


THE  WEEKLY   REPORTER.       [A»g.i9.i».i    VoL  XL7IL 


HlQH  OOTTBT. 


"  Thb  Kate." 


High  Ooubi. 


dedded  by  Sir  Robert  Phillimore  in  1869.    That  was 
a  case  in  whioh  the  owners   of    The  Northumbria 
claimed  to  limit  their  liability  in  respect  of  damage 
occasioned  by  collision  to  a  snm  of  £s  for  each  ton 
of  her  tonnage,  and  the  question  was  whether  her 
owners    were   liable  also  to   pay  interest  on  such 
amount  from  the  date  of  the  collision.    It  was  held 
that  they  were.    In  his  judgment  Sir  Bobert  Philli- 
more stated  the  practice  of  the  Admiralty  Court  as 
foUows:  "The  practice  imder  tiie  old  law,  which 
decreed  a  regUMio  in  inUgrum  by  the  wrong-doer  to 
the  sufferer,  was  as  follows :  In  the  case  of  a  vessel 
sunk  with  a  cargo  on  board,  the  reatitutio  in  integrum 
was  effected  by  a  calculation  of  the  probable  value  of 
the  ship  at  the  end  of  her  voyage,  and  of  the  freight 
which  she  would  have  earned,  makxDg  at  the  same 
time  certain  deductions  as  to  the  expenses  which  the 
owners  must  have  incurred  in  order  to  complete  the 
voyage,  such  as  the  wages  of  the  crew,  &c.,  and  also 
making  a  deduction  for  discount  if  the  value  found 
were  paid  before  the  probable  end  of  the  voyage.  .  .  • 
In  the  event  of  the  vessel  sunk  having  no  cargo, 
then   interest   upon   the   value   of   the   ship  from 
the  day  of  the  collision  was  given ;  the  reason  beinR 
that  in  the  former  case  by  giving  freight  you  had 
really  given  Hhe  interest  on  the  use  of  the  vessel 
durinff  the  interval  between  the  collision  and  her 
arrivu  in  port ;  whereas,  in  the  case  of  there  being 
no  cargo,  there  was  no   freight   to  represent   the 
interest,  and  it  was  therefore  expressly  given.     So 
that,  in  the  first  case,  to  have  given  interest  as  well 
as  freight  would  have  been  to  plMe  the  sufferer  iu  a 
better  position  than  he  would  nave  been  but  for  the 
collision;    and,  in  the  second  case,  to  have  refused 
him  interest  would  have  been  to  place  him  in  a  worse 
position  on  account  of  the  collision  than  he  would 
otherwise   have   been;    whereas   the    principle    of 
reetitutio  in  integrum  is  to  replace  the  sufferer  in  the 
condition  in  which  he  was  at  the  time  when  the 
wrong  was  done." 

It  is  dear,  therefore,  that  in  the  opinion  of  Sir 
Robert  Phillimore  the  practice  was  that  if  a  vessel 
totally  lost  had  cargo  on  board,  Hie  freight  which 
she  would  have  earned  was  to  be  allowed,  and  the 
value  of  the  ship  calculated  as  at  the  end  of  her 
voyage ;  and,  if  she  had  no  cargo  on  board,  interest 
was  given  at  the  time  of  the  collision.  The  difference 
between  the  views  of  the  practice  of  the  Court  of  Ad- 
miralty taken  by  Dr.  Lnshington  and  Sir  Bobert 
Phillimore,  both,  of  course,  very  high  authorities,  is 
perhaps  more  apparent  than  real.  Dr.  Lushington 
indicates  that  the  value  of  the  vessel  is  to  be 
taken  at  the  time  of  the  collision,  which  does  not,  as 
I  have  above  suggested,  exdude  a  fact  such  as  tiie 
existence  of  a  profitable  charter  from  being  allowed 
to  enhance  the  value  of  the  vessd  at  that  time.  Sir 
Bobert  Phillimore  states  that  the  value  should  be 
taken  as  at  the  end  of  the  voyage,  and  therefore  lets 
in  freight  or  interest  as  an  additional  compensation. 
The  result  of  the  two  calculations  in  figures  should  be 
practically  indentical. 

The  present  case,  which  is  that  of  a  vessd  without 
cargo,  but  under  charter,  being  totally  lost,  is  not 
exMtiy  that  contemplated  by  Sir  Bobert  Phillimore ; 
but  it  appears  to  me  to  follow  from  his  judgment  that 
the  value  of  the  vessd  may  in  such  case  be  taken  as  at 
the  end  of  her  voyage,  and{  something  allowed  in 
respect  of  the  perioa  between  the  time  of  collision  and 
the  end  of  the  voyage.  What  is  that  something  ?  If 
there  be  cargo  on  board.  Sir  Bobert  Phillimore  says 
that  the  frdght  is  to  be  allowed  for,  if  no  cargo  be  on 
board,  then  interest  is  to  be  allowed.  But  if  the 
vessd  be  under  charter  it  appears  to  me  that  a  case 
arises  in  which  the  profits  under  the  charter-party 
should  take  the  place  of  interest*  as  more  aocuratdy 


representing  the  loss  to  the  owner,  and  may  {ably  be 
considered  to  be  the  equivalent  of  freight  when  a 
cargo  is  on  board.  Indeed,  I  can  see  no  distinctinw 
between  the  case  of  freight  when  a  cargo  is  on  boecd, 
and  the  present  case  of  a  diarter-party,  under  whieh 
cargo  is  to  be  taken.  The  engagement  under  whicb, 
in  both  oases,  the  vessd  is  employed,  equally  remorei 
the  claim  from  the  rep;ion  of  tpeoalation,  sad  in 
ndther  case  can  it  be  said  to  be  too  remote. 

I  think,  therefore,  that  the  pnmer   measiire  cf 

damage  in  this  case  is  the  value  of  the  ve«d  at  the 

end  of  her  voyasre,  plus  the  profits  lost  under  tks 

cluurter-party,  and  this  is  what  the  learned  ifgisitai 

has  aUowed.    There  is,  however,  further  antiiontj  oa 

the  practice  of  the  Admiralty  Court,  to  which  so  mmk 

weight  was  attached  by  Dr.  Lushington.    So  isr  as 

can   be   judged    from   the    instances   eolleotpd  in 

Pritdiard's  Admiralty  Digest,  daims  similar  to  the 

present  have  for  more  than  thirty  years  invariaUj 

been  dealt  with  in  the  r^^try  in  the  manner  adopted 

by  the  learned  registrar  in  the  present  case.    There  i» 

an  instance  of  a  vessd  run  down  and  totally  lost  in 

the  English  Channel  while  on  a  voyage  from  Nev- 

castie  with  a  cargo  of  coals  from  Cadiz,  vriienoe  she 

was  to  cany  a  cargo  of  salt  to  South  Amfwinapwr- 

suant  to  a  diarter-party  entered  into  before  she  left 

Newcastle,  in  which  case  it  was  hdd  that  tiie  ovnci 

were  entitied  to  net  freight  not  only  <m  the  coal,  bat 

also  on  the  salt  cargo:    H.M,8.   Fork,  Pcitchaid*t 

Digest,  p.  1761.     Ko  objection  was  taken  to  the 

report  of  the  registrar.    In  another  case  no  objectkn 

was  raised  to  &e  decision  of  the  registrar  iHiena 

steamer  on  her  way  to  Middlesborough  in  ballast,  and 

chartered  to  carry  a  cargo  of  pig  iron  thenoe  to 

Dantzic,  and  return  with  a  cargo  of  oak  stefss  tn 

London,  was  sunk  in  a  collision,  and  the  freight  far 

both  voyages  was  allowed,  less  the  probable  cost  d 

earning  it :  The  Breeze,  Pritdiard's  Admiralty  Digeit, 

p.    1762.     There   is   another   case  decided  by  ^ 

registrar   without    objection,    which    is,    I    thiak, 

exactiy  in  point.    The  daintiffii,  daioung  for  the 

total  loss  of  their  vessd  on  her  outward  vojagiv 

were  allowed  the  homeward  freiffbt  which  wooldia 

all  probability  have  been  earned  under  a  diaito^ 

party  in  force  if  the  collision  had  not  ooooned:  TV 

Apiindix,  Pritchard's  Digest,  p.  1761.     I  find  on  the 

other  hand   that   when   there   was    apparentty  bo 

existing  charter-party  {The  Undine^  Thia),  and  whm 

the  claim  was  in  respect  of  a  future  voyaf^e  for  vioBh 

no  preparation   haa    been    made   {The    Kaikovrt, 

Pritchard's  Digf  st,  p.  1762),  a  daim  for  freight  «i 

disallowed ;  but  it  was  disallowed  in  the  first  cam  far 

the  reason,  as  expresdy  stated,  that  the  daim  m 

problematical ,  and  iu  the  second  case  in  aU  probaldiiy 

for  a  similar  reason. 

It  was  also  argued  before  me  that  tiie  leaaed 
registrar  did  not  calculate  the  value  of  the  vesidtf 
the  end  of  her  voyage,  and  even  if  he  did  tiiatthe 
value  he  placed  on  the  vessd  is  exaggerated.  Tb  tUi 
the  reply  made  seems  to  me  condnsive.  The  leaaed 
registrar  dearly  did,  and  says  that  he  did,  takathr 
value  of  the  vessd  at  the  end  of  her  voyage,  and  I  an 
satisfied  that  there  was  ample  evidence  before  him  t* 
justify  the  figures  at  which  he  anived.  I  thnk. 
therefore,  that  the  report  of  the  learned  -  ^  ' 
correct,  and  ought  to  be  confirmed. 

SoUdtors  for  the  plaintiffs,  BUterell  A  Boche. 

Solidtors  for  the  defendants.  Stakes  A  Stokee. 
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Sou0e  of  Hottsfi. 

From  C.  A. 
(England). 

HuNTEK  Ajxjy  Others  v.  Attorney-Grneral  and 

Others,  (a.) 

Charity — WiU — Gift  to  purcJuue  <idvowaona — General 
charitable  inieriiion — Uncertainty. 

A  testator  gave  his  pure  personalty  to  special  trustees 
vpon  trttst  to  invest,  arid  with  power  to  apply  the  income 
or  any  portion  of  the  capital  (1)  in  grants  for  or  towards 
the  purchase  of  advowsons  or  presentations;  (2)  in 
creating  or  contributing  to  the  creationl  improvement^  or 
endowment  of  churches^  chapels^  or  schools ;  or  (3)  in 
paying  or  contributing  to  the  salaries  or  incomes  of 
rtdorsj  vicars^  or  incumbents^  masters,  or  teacJiers,  upon 
certain  expressed  conditions  upholding  certain  religious 
doctrines,  out  not  in  terms  applying  to  {I), 

Held^  that  there  was  not  any  general  trust  for  charity 
binding  the  whole  fund,  and  that,  as  the  trustees,  hiving 
a  discretion,  were  not  bound  to  apply  the  funds  to  purnoses 
strictly  charitdble,  and  as  the  other  purposes  to  which,  in 
their  discretion,  they  were  stated  to  be  applicable  were  too 
indejiniie  to  constitute  a  trust,  t?ie  whole  gift  was  bad  as 
a  charitable  gift  and  void. 

Decision  of  the  Court  of  Appeal  (45  FT.  R.  610, 
[1897]  2  Ch.  105),  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (lindley,  Lopes,  and  Bigby,  L.JJ.)t  dated 
the  2l8t  of  May,  1897,  and  reported  45  W.  B.  610, 
1897]  2  Gb.  105,  reyersing  a  decision  of  Bomer,  J. 
'45  W.  B.  344,  [1897],  1  Ch.  518). 

The  testator,  Edward  Hunter,  who  died  in  July, 
1896,  by  his  will  made  in  May,  1877,  nfter  various 
specific  bequests,  gave  all  his  readuary  estate   to 
trustees  on  trust  to  convert,  invest,  and  to  pay  the 
income  of  one  moiety  to  his  sister  during  her  life, 
and  the  income  of  tiie  other  to  his  brother-in-law 
during  his  life,  and   subject   thereto   the   testator 
directed  that  the  whole  of  his  estate  should  be  trans- 
ferred to  special  trustees  to  be  held  and  applied  by 
them  upon  the  trusts  and  in  manner  following — that 
is  to  8ay»  **  The  special  trustees  may  retain  or  invest 
such  put  of  my  residuary  estate  as  shall  come  to  or 
devolve  upon  them  in  or  upon  any  stocks,  funds, 
shares,  or  securities  which  they  may  think  proper  and 
whether  of  the  class  hereinbefore  prescribed  by  me  or 
not,  and  they  may  apply  the  income  or  any  portion 
of  the  capital  in  grants  for  or  towards  the  purchase  of 
advowsons  or  presentations  or  in  creating  or  con- 
tributing to  the  erection,  improvement,  or  endowment 
of  chiunmes,  chapels,  or  schools  or  in  paying  or  con- 
tributing to  the  salaries  or  income  of  rectors,  vicars, 
or  incumbents,   masters,  or  teachers,  but  upon  the 
following  conditions :  (1)  That  only  such  churches  or 
chapels  shall  be  subscribed  or  contributed  to  wherein 
the  service  shall  in  the  opinion  of  the  special  trustees  be 
conducted  upou  pure Protestantand Church  of  Eogland 
piincipleSyby  which  I  mean  the  principles  of  the  Church 
of  Eogland  as  held  and  inculcated  by  those  of  her 
divines,  clergy,  and  members  who  are  distinguished 
as  Evangelical  and  loyal  to  the  work  and  fruits  of  the 
Beformation,  and  as  holding  doctrines  and  principles 
free  from  all  Popish  or  Boman  Catholic  tendency,  and 
opposed  thereto.    (2)  That  only  such  schools  shall  be 
subscribed  or  oontnbuted  to  wherein  true  Protestant 
and  Church  of   Eogland   principles   are   distinctly 
tanght   and   inculcated,   with   preference   to   those 
established  for  children  of  the  poorer  classes.    (3) 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister* 

at-Law. 


That  only  such  masters  and  teachers  receive  grants 
who  best  show  forth  by  their  teaching  and  example 
true  Protestant  and  Church  of  England  principles. 
(4)  That  no  payment  shall  be  made  direcUy  or 
indirectly  to  or  for  the  benefit  of  any  rector,  vicar, 
or  incumbent  unless  upon  condition  that  he  shall,  if 
not  prohibited  in  law,  at  the  principal  Sunday 
morning  service  in  his  church,  selecting  a  time  and 
state  of  weather  when  the  congregation  is  supposed 
to  be  greatest,  read  the  Thirty-nine  Articles  of  the 
Church  of  England,  and  which  I  recommend  he 
should  make  the  subject  of  his  discourse  from  time  to 
time.  And  upon  further  condition  that  he  shall  on 
the  first  Sunday  of  every  month,  at  the  chief  morning 
service,  preach  a  sermon  on  '  Love '  from  a  text  taken 
from  the  Gkwpel,  Epistles,  or  Bevelation  of  St.  John. 
And  I  declare  that  if  the  special  trustees  shall  find  or 
consider  that  any  rector,  vicar,  or  incumbent,  mssfcer, 
or  teacher  shall  preach,  teach,  publish,  inculcate, 
encourage,  adopt,  or  follow  any  doctrines  or 
practices  which  riiall  be  contrary  to  or  at  variance 
with  '  true  Protestant  and  Church  of  ^  England 
principles  he  or  she  shall  be  disqualifted  from 
receivmg  any  benefit  under  this  my  will.  And  it 
being  my  wish  that  as  much  as  possible  of  my 
residuary  estate  shall  be  applicable  and  available  for 
adminis^tion  by  special  trustees  in  manner  aforesaid, 
I  declare  t^t  all  my  debts,  funeral  and  testamentary 
expenses,  and  the  duty  on  all  legacies  under  this  mv 
will  or  any  codicil  not  payable  by  the  legstees  shall 
be  raised  and  paid  out  of  such  parts  of  my  residuary 
estate  as  are  not  legally  applicable  to  charitable 
purposes  to  the  exoneration  of  the  residue  thereof, 
and  that  no  part  of  my  residuary  estate  which  shall 
be  so  legally  applicable  shall  be  invested  or  dealt  with 
so  as  to  make  the  same  inapplicable  or  unavailable 
for  those  purposes."  The  testator  further  declared 
**  that  on  the  aeath  of  each  of  them,  my  said  sister 
and  brother-in-law,  the  moiety  in  which  she  or  he 
shall  have  had  a  life  inter<>st  as  aforesaid,  as  shall  hot 
he  legally  applicable  to  charitable  purposes,  shall  be 
held  by  my  general  trustees  *'  for  various  nieces  or 
such  of  them  as  should  survive  him  in  equal  shares. 
An  originating  summons  was  taken  out  for  the 
determination  of  the  questions — (a)  Whether  the 
objects  of  the  residuary  gift  were  of  a  charitable 
nature;  (6)  in  the  event  of  the  failure  of  the 
charitable  gift,  whether  there  was  a  valid  gift  to 
testator's  nieces  or  an  intestacy.  Bomer,  J.,  held 
that  the  whole  gift  was  bad  as  a  charitable  gift,  but 
the  Court  of  Appeal  took  a  different  view,  holding 
that  there  was  a  general  charitable  intention 
expressed  and  that  the  gift  was  a  good  charitable 
disposition. 

CozenS'Hardy,  Q.O.,  and  Levett,  Q.O.  {Oeorge 
Lawrence  with  them),  for  the  appellants. — No  trust  is 
declared  of  the  advowsons  when  purchased.  Ton  can 
hold  an  advowson  for  a  charity  but  there  is  no  trust 
at  all  to  carry  the  advowsons  here.  A  trost  of  this 
kind  cannot  be  a  charity.  The  object  being  too 
indefinite,  there  is  no  trust :  Morice  v.  Durham 
(Bishop),  9  Yes.  399,  10  Ibid.  522.  A  trust  of  this 
kind  does  not  bring  any  further  property  into  charity  ; 
it  does  not  augment  the  sum  total.  A  trust  to 
purchase  advowsons  is  not  a  charity.    The  option 

5iv6n  is  fatal:  Vezey  v.  Jamson,  1  Sim.  ft  St.  69; 
ames  v.  Allen,  3  Mer.  17;  Ommanney  v.  Butcher, 
Turn.  &  Buss.  260 ;  Williams  v.  KctbImw,  6  CI.  &  Fin. 
Ill  (n);  Ellis  v.  8elby,  1  My.  &  Cr.  286;  and  In  re 
Macduff,  45  W.  B.  154,  [1896]  2  Ch.  451. 

Sir  B.  E.  Webster,  A,0.,  and  Ingle  Joyce  (Dibdin 
with  them),  for  the  respondent. — ^The  general  intent 
is  charitable  and  the  court  will  enforce  it.  [Ther 
referred  to  In  re  St.  Stephen,  (^oleman-ffreet  36  W    II. 
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837,  39  Oh.  D.  492  ;  Foley  v.  Attorney -Qmeral, 
7  Bro.  P.  0.  249;  Wihon  v.  Denntaon,  Amb.  82; 
AugmfDtatioii  of  Benefices  Aot»  1863  (26  &  27  Vict, 
c.  120).]  When  yon  get  an  overriding  intent  tbe 
oonrt  finds  ont  away :  In  re  Douglas,  Ohert  v.  Barrow, 
35  W.  E.  740,  35  Ch.  D.  472 ;  Sinuett  v.  Herbert.  20 
W.  R.  270,  L.  R.  7  Ch.  App.  232 :  Pocock  v.  Attorney- 
General,  25  W.  B.  277.  3  Ch.  D.  342. 

W.  0.  DruGSy  for  the  lespondent  Hood. 

Cozena-Hardy,  Q.C,  replied. 

The  House  took  time  for  consideration. 

Earl  of  Halsbuby,  L.C. — In  thii  case  it  does  not 
appear  to  be  doubted  that  if  Bomer,  J.,  was  right  in 
holding  that  the  first  purpose,  which  the  testator  in 
this  case  has  described  as  being  a  purpose  to  which 
some  part  or  all,  according  to  the  discretion  of  the 
trustees,  may  be  applied,  is  not  '*  charitable  "  in  the 
sense  in  whidi  that  word  is  understood  by  the  Court 
of  Chancery,  then  the  whole  gift  must  fail.  It  is 
undoubtedly  the  law  that  where  a  bequest  is  made  for 
charitable  purposes  and  also  for  an  indefinite  purpose 
not  charitable,  and  no  apportionment  is  made  by  the 
will  so  that  the  whole  might  be  applied  for  either 
purpose,  the  whole  bequest  is  void,  and  I  do  not 
imderstand  any  of  the  judges  of  the  Court  of  Appeal 
to  question  that  doctrine,  but  in  a  manner  I  shall 
refer  to  presently  each  of  the  learned  judges  gives 
reasons  tending  to  show  that  Bomer.  J.,  was  wrong 
in  saying  that  the  first  purpose  in  question  was  not  a 
charitable  gift. 

Now,  it  will  hardly  be  contended  that,  if  the  words 
stood  alone,  the  purchase  of  advowsons  and  presenta- 
tions is  a  charitable  purpose ,  and  it  certainly  cannot 
be  said  that  the  trustees  appointed  by  the  testator 
might  not  devote  every  farthing  of  the  fond  in  their 
hands  to  that  one  purpose.  It  is  equally  dear  that 
he  has  declared  no  Ixust  in  respect  of  the  advowsons 
or  presentations  when  purchased. 

The  process  of  reasoning  by  which  the  Court  of 
Appeal  has  come  to  the  condusion  that  they  hare  the 
right  to  read  the  testator's  will  as  establishing  a 
charitable  trust  on  the  words  to  which  I  have  referred 
is  this :  They  say  that  they  are  sufficiently  satisfied 
of  the  testator's  intention  by  referring  to  other  parts  of 
his  will ;  and  I  so  far  agree  that,  judging  of  his  religious 
views  by  what  he  has  said  in  other  parts  of  his  will,  I 
have  no  doubt  whatever  that  his  general  intention 
was  to  aid  the  particular  school  of  teligious  thought 
in  the  Church  of  England  to  which  he  was  himsf  If 
attached ;  but  it  would  be  a  strange  canon  of  con- 
struction for  a  will  to  say  that  wherever  you  can 
discover  what  a  testator's  desires  and  wishes  were, 
although  you  cannot  find  express  words  in  the  will 
which  give  the  authority  sought  for,  nevertheless  you 
can  supply  words  and  declare  trusts  which  are  not  to 
be  found  in  the  will  itself ;  that,  to  put  it  plainly,  the 
testator's  intention  is  to  be  judged  by  the  general 
desire  that  he  has  expressed  to  have  his  money 
devoted  to  such  a  purpose.  To  create  a  trust  by  sucb 
a  process  of  argument  as  that  appears,  to  my  mind, 
to  be  not  interpreting  the  will,  but  making  a  will  for 
the  testator.  The  Master  of  the  Bolls  says,  with  the 
candour  which  always  distinguishes  that  learned 
judge,  '*  I  do  not  say  the  words  fit  them,  but  you  can 
see  plainly  enough  what  the  testator  is  driving  at." 

Again,  he  sayn,  ''  It  is  true  that  he  "  (the  testator) 
< '  has  not  said  in  so  many  words  th  at  that  part  of  his 
residuary  estate  which  may  ba  applied  for  the  purpose 
of  advowsons  or  presentations  is  to  be  held  when 
obtained  upon  the  particular  trusts."  Again,  he 
says:  '*  The  court  ought  to  look  at  the  drift  of  the 
whole  will ;  and  looking  at  it  from  that  point  of  view^ 
although  I  quite  feol  it  is  d'fficult  to  fit  the  wor.is  in 


so  as  to  make  the  conditions  accurately  applieabK" 
and  so  on.    Lopes,  L.J.,  puts  the  argument  in  amon 
compendious  but  I  think  in  a  more  obviously  faUaooai 
way  when  he  says  *<What  object  oould  he"  (te 
testator)  *  *  have  in  view  when  he  direoted  these  apsoal 
trustees  to  spend  large  sums  of  money  in  bayiif 
advowsons    or    presentations,    except    to     adraaos 
religion  —  that  particular  form  of    the   FroiediBi| 
religion  to  which  he  was  himself  attached."     Bigbf,! 
L.J.,  says :  "  I  will  take  a  more  general  view  of  tfas 
will.     What  did  the  testator  mean  ?     He  meant  t3 
carry  out  his  object  by  means  of  churches  and  dmftk' 
and  schools."    He  says :  "  Churches  and  diapds  and 
sohools^t  is  'churches,  chapels,  or  schools '—and. 
through  tiie  instrumentality  of  rectors,  vioan,  andia*' 
cumbents,  and  masters  or  teaohen.      From  tiuitit 
appears   to  me    plain  that   he   was    intending  as- 
far  as   he   oould   to   devote   his   property  o^aUe 
of    being     applied     to     charitable     purpoiBS    for 
the   purpose    of    religion    or    education."      I   doij 
not  say  tnat  we  have  got  quite  through,  but  we  am 
advanced.      We  find  that  by  means  of   ckurchsiJ 
chapels,    or    schools,    and   rectors,    incumbents,  or 
teadiers,  he  was  going  to  have  this  money  mada 
available.    Now  I  venture  to  say  that  if  you  were  ta 
suppose  that  every  one  of  the  words  wh&di  tbe  lorll 
justice    has  used  was  in  the  will  itself,  it  woM\ 
advance  the  lord  justice's  argument  no  whit  faitlMr«| 
The  point  is  this:  Whatever  his  general 
may  be,  the  testator  has  not  done  it.     I  must 
omit  to  notice  what  the  Master  of  the  BoUs  pot 
the    cardind    and   crucial    question*      Suppose 
trustees  here  had  proceeded  to  appoint^  a 
clergyman,  would  not  the  court  restrain  tfaeoi? 
adoiit  that  that  is  a  plausible  mode  of  putting 
difficulty,   but  is  it   anything    else  than    giving 
startling  illustration  of  what  the  consequences  wmiilill 
be  if  the  testator,  notwithstanding  his  general  intsn^l 
tions,  had  not  made  sufficient  provision  for 
tffect  to  his  intentions  ?    Is  it  any  more^  than 
stating   the  very  question  your  lordships   have  t< 
decide — that    which   the    Master  of    the  Bolls  hai 
described  as   the  crucial  question  ?    Is  it  not  onl] 
another  mode  of  putting  the  point  which  he  hm 
already  dealt  with,  and — with  all  respect  to  him  1 
venture  to  say — not  successfully  ?    And  after  all  H ' 
only  what  always  happens  when  the  testator  fc 
to  give  verbal  expression  to  what  may  nei 
be  in  his  mind. 

Admitting  freely  what  each  of  the  learned  jadga 
has  said,  I  am  unable  to  agree  that  such  genend  a- 
tention  not  carried  out  by  appropriate  words  in  the 
will  itself  can  give  any  oourt  the  right  to  place  t^ 
words  there  for  him— that  is,  as  I  have  said,  to  maks 
a  will— not  to  interpret  the  will.  Yon  might  as  weD 
argue  that  because  you  can  discover  that  someoas 
was  the  object  of  the  testator's  afiPection,  you  should 
invent  a  bequest  for  him,  binoe  he  did  not  mean  to  & 
intestate,  and  he  must  therefore  have  meant  to  le^ve 
something  to  the  object  of  his  affection — that  became 
you  find  general  expressions  in  a  will  of  affactioa  acd 
regard  for  certain  persons,  although  there  are  no 
words  in  which  pr  vision  is  made  for  them,  you  ara 
to  interpret  the  will  in  such  a  way  as  in  a  large  and 
general  sense  may  be  said  to  satisfy  the  wishes  of  tbie 
testator.  The  plain  fact  remains  in  this  will  that  tiw 
testator  has  not  declared  the  trust  that  the  Court  of 
Appeal  have  imagined  for  him,  and  no  apt  worit 
have  been  found  to  fit  or  give  effiaot  to  his  sup- 
posed intention;  and  I  thimk;  we  are  not  justified 
in  taking  such  a  liberty  of  interpretatian.  That 
certainly  would  be  a  strange  mode  of  ooostnung 
a  will,  that  because  you  cannot  find  what  else  h« 
must  have  intended  to  be  done  with  his 
except  Romething  of   that    nature,  although   it 
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admitted  that  there  are  no  wordf  in  the  will  to 
ooxiTey  the  intention  which  is  snggeeted  he  had  in  his 
mind,  yon  oan  invent  provisions  and  impose  oondi- 
ttons  which  the  testator  himself  has  not  introduced. 
With  the  utmost  reroeot  for  the  learned  judges  of 
the  Court  of  Appeal,  I  say  that  that  would  be 
admittini^  a  latitude  of  interpretation  and  a  loose- 
ness in  the  application  of  words  in  wills  expressing 
the  general  intentions  of  the  testator  which,  althouy^h 
in  this  particular  case  it  might  do  no  harm,  would  let 
in  a  mode  of  interpreting  wills  which  would  cast 
upon  the  court  in  almost  every  case  of  a  defectively 
made  wOl  the  necessity  of  making  the  will  for  the 
testator,  not  interpretmg  the  words  which  he  has 
actually  used. 

For  these  reasons  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Appeal  ought  to  be  reversed, 
and  the  judgment  of  Bomer,  J.,  restored. . 

Lord  Watson. — I  have  had  an  opportunity  of 
ooniidering  and  I  entirely  concur  in  Uie  tenns  of  the 
judgment  prepared  by  Lord  Davey. 

Lord  Shand. — ^After  very  careful  consideration 
induced  by  the  circumstance  that  the  House  is  about 
to  reverse  the  unanimous  decision  of  the  Court  of 
Appeal,  I  agree  in  thinking  that  this  House  should 
revert  to  the  judgment  of  Somer,  J.  That  learned 
jndffe  has  held  that  while  the  testator,  with  reference 
to  the  first  of  the  several  purposes  to  which  he  has 
mathoxised  the  residue  of  his  estate  to  be  applied  has 
stated  that  his  trustees  "may apply  the  moome  or 
any  portion  of  the  capital  in  grants  for  or  towards 
the  purchase  of  advowsons  or  presentations,"  yet 
there  is  no  provision  to  be  found  in  his  will  that  the 
advowsons  or  presentations  so  purchased,  or  for  or 
towards  the  purchase  of  which  grants  may  be  given, 
shall  be  affected  by  any  charitable  trust,  or,  indeed, 
b^  any  defizdte  trust  whatever,  and  I  concur  in  that 
view. 

The  testator  has  authorized  his  special  trustees  to 
apply  the  income  or  any  portion  of  the  capital  of  the 
residue  of  his  estate  in  three  difEiarent  ways— first,  in 
the  purchase  of  advowsons  or  presentations;  or, 
secondhr,  in  the  erection,  improvement,  or  endow- 
ment of  churches,  chapels,  or  schools ;  or  thirdly,  in 
paying  or  conttibutixig  to  the  salaries  or  income  of 
rectors,  vicars,  or  incumbents,  masters  or  teachers. 
There  is  no  direction  to  apportion  the  fimds  and 
apply  jpart'  to  each  of  tiiese  purposes.  The  trustees 
might  m  their  discretion  apply  the  whole  income  and 
capital  to  any  one  of  the  three,  and  it  follows  that  if 
it  be  held  that  one  of  the  purposes  is  not  charitable 
the  deed  is  not  effectual  as  a  charitable  bequest  of  the 
residue  as  a  whole.     . 

I  agree  with  the  learned  Master  of  the  Bolls  that 
the^  words  "but  upon  the  following  conditions," 
which  immediately  succeed  the  enimieration  of  the 
three  trust  purposes,  taken  grammatically,  apply  to 
all  that  has  gone  before ;  but  so  reading  the  will  I 
can  find  no  condition  which  has  application  to 
advowsons  or  presentations.  These  conoitions,  which 
make  it  clear  as  regards  the  second  and  third  trust 
purposes,  relating  to  churches,  chapels,  or  schools, 
and  to  rectors,  vicars,  and  teachers,  have  by  the 


but  you  can  see  plainly  what  the  testator  is  driving 
at.'*  With  the  utmost  respect  for  tiie  learned  judge, 
I  should  say  that  is  not  enough.  I  see  much  in  tiie 
provisions  of  the  will  relating  to  the  endowment  of 
churches  or  schools,  and  the  contributions  to  the 
income  of  rectors  or  teachers,  which  leads  me  to  think 
the  testator  intended  to  make  similar  provirions  in 
regard  to  grants  for  the  purchase  of  advowsons  or 


Eressntations ;  but  assuming  he  had  that  intention, 
e  has,  in  my  opinion,  failed  to  express  it,  and  I  say 
so,  of  course,  taking  the  will  as  a  whole.  The 
question  is  not  one  for  speculative  reasoning :  **  What 


necessary ^ ^ ^ 

on)  expressed  by  the  terms  used  ?  " 

On  a  sound  construction  of  the  will  I  am  of  opinion 
that  the  testator  has  not  affixed  an^  condition  to  the 
application  of  the  residue  or  part  of  it  in  the  purchase 
of  advowsons  or  presentations  whidi  makes  that  an 
application  to  a  charitable  purpose,  and  as  the  whole 
of  that  residue  might  thus  be  appUed  to  a  purpose  not 
charitable,  I  am  of  opinion  that  the  appeal  must  be 
allowed. 

Lord  Bayey. — ^The  primary  question  in  this  case 
is  the  construction  of  the  testator's  will.  Beading 
the  will  shortiy,  the  testator  gave  his  pure  personalty 
to  special  trustees  u^on  trust  to  invest,  and  witn 
power  to  apply  the  mcome  or  any  portion  of  the 
capital  in — firsts  grants  for  or  towards  the  purchase 
of  advowsons  or  presentations;  or  secondly,  in 
creating  or  contributing  to  the  creation,  improvement, 
or  endowment  of  churches,  chapels,  or  schools;  or, 
thirdly,  in  paying  or  contributing  to  the  salaries  or 
incomes  of  rectors,  vicars,  or  incumbents,  masters  or 
teachers,  but  upon  certain  conditions  which  I  will 
discuss  presentiy. 

There  is  no  doubt  that  the  second  and  third 
purposes  (which  are  not  numbered  in  the  will,  but 
which  I  have  numbered  for  convenience  of  reference) 
are  in  themselves  charitable,  assuming  that  schools 
are  not  schools  of  a  private  character ;  and  there  is 
equally  littie  doubt  that  a  trust  for  making  grants 
for  or  towards  the  purchase  of  advowsons  or  presen- 
tations is  not  in  itself  a  charitable  purpose.  The 
learned  judges  in  the  Court  of  Appeal  have,  however, 
thought  that  they  could  spell  out  of  the  words  of  tbe 
will  a  charitable  purpose  in  connection  with  the 
advovrsons  or  presentations  expressed  with  sufficient 
deflniteness  for  the  court  to  give  effect  to  it.  What 
one  ought  to  find  is  some  trust  imposed  upon  the 
holders  of  the  advowson  or  presentation,  when  pur- 
chased, as  to  the  manner  m  which  the  riffht  of 
patronage  is  to  be  exercised.  The  mere  purchase  or 
contribution  to  the  purchase  of  the  property  in  an 
advowson  or  ri^ht  of  presentation  is  in  truth  a 
mere  change  of  investment,  and  the  charitable  pur- 
pose must,  in  my  opinion,  be  found  in  the  use  to  be 
made  of  the  property  when  purchased.  I  agree  with 
Bigbv,  L.J.,  that  we  must  take  the  whole  will 
togetner,  and  see  what,  as  a  fair  result,  is  the 
meaning  of  the  testator,  if  by  that  phrase  is  under- 
stood tiie  meaning  of  the  words  he  has  used.  I  agree, 
too,  with  the  lord  justice  that  the  circumstance  that 
the  testator  makes  a  separation  between  the  portion 
of  his  property  whidb  he  can  by  law  devote  to  charity 
and  that  which  he  cannot,  and  that  he  apjpoints 
special  trustees  to  adminiiter  the  trusts  of  the  former 
portion  of  lus  property,  are  matters  for  serious  con- 
sideration. But  I  further  agree  with  the  lord  justice 
that  you  are  not,  because  he  has  done  that,  to  do 
violence  to  the  livaguage  of  any  part  of  the  will,  or  to 
import  words  which  you  do  not  find  there  to  make 
the  purposes  charitable  because  of  those  prefatory 
dispositions  which  the  testator  has  made.  Tou  must 
construe  the  words  of  the  will  fairly,  and  if  you  can 
find  a  charitable  purpose  sufficientiy  clearly  expressed 
the  court  wUl  give  effect  to  it.  If  you  do  not  find 
any  such  definite  expression  you  are  not  at  libertjr  to 
supply  it  from  more  or  less  well-founded  speculation 
of  what  the  testator  would  probably  have  wished  or 
intended  if  his  attention  had  been  drawn  to  the 
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omisaioD.  It  may  be  that  voluii  sed  non  dixit.  Now, 
apart  from  the  expressed  oonditions,  there  is  nothioe 
except  the  prefatory  disposition  already  referred 
to,  and  the  direction  to  his  general  trustees, 
in  case  the  special  trustees  named  decline 
to  act,  to  nominate  persons  who  may  be 
depended  on  to  respect  and  fulfil  the  testator's  wishes. 
There  is  no  suggestion  made  of  any  secret  trust. 
These  words,  therefore,  mean  his  expressed  wishes, 
and  do  not  seem  to  me  to  carry  the  matter  any 
farther.  I  am  doubtful  whether  evidence  that  the 
nominated  trustees  were  in  fact  the  then  trustees  of 
the  weU-known  Simeon  trust  is  admissible  for  the 
purx)08es  of  construing  the  will.  It  is  not  pretended 
that  the  trusts  of  the  Simeon  foundation  are  imported 
by  implication  into  the  will,  and  if  so  I  do  not  see  the 
releyance  of  the  evidence.  It  shows,  indeed,  what 
appears  from  other  parts  of  the  will,  that  the  testator 
was  a  man  of  strong  Evangelical  principles,  but  it 
does  not  assist  the  court  to  arrive  at  the  trusts 
intended  to  be  imposed  upon  the  advowsons  and 
rights  of  presentation  to  be  purchased  wholly  or  in 
part  out  of  the  testator's  estate :  see  on  this  point  i)oe  d, 
Toone  v.  Copestake,  6  East  328. 

I  turn  now  to  the  expressed  conditions,  and  I 
assiime  for  the  purposes  of  this  case  that,  if  applicable 
to  the  first  purpose,  there  would  be  a  good  charitable 
trust.  The  first  is  that  only  such  churches  or  chapels 
shall  be  subscribed  or  contributed  to  wherein  the 
service  shall,  in  the  opinion  of  the  special  trustees,  be 
conducted  in  the  particular  manner  prescribed. 
These  words,  it  is  aamitted,  do  not  in  terms  fit  or 
apply  to  the  purchase  of  advowsons.  The  learned 
judges  have,  however,  endeavoured  to  apply  the 
words  to  the  first  purpose.  '*  I  do  not  say  that  the 
words  fit  them,''  says  the  Master  of  the  Bolls, 
*'bnt  you  can  see  plainly  enough  wLat  the  testator 
is  driving  at.  What  are  these  advowsons  or  pre- 
sentations to  be  bought  for  except  for  the  purpose  of 
advancing  religion  as  he  understands  it  P  And  he  has 
told  you  plainly  enough  how  he  understands  it  in  the 
words  I  have  just  read."  With  unfeigned  res(«ect  for 
the  Master  of  the  Rolls'  opinion,  this  seems  to  me  to 
be  making  a  will  for  the  testator,  and  not  interpreting 
the  words  he  has  used.  In  no  intelligible  sense  can 
the  purchase  of  advowsons  be  called  subscribing  or 
oontiibnting  to  churches  or  chapels;  and  to  apply 
these  words  to  the  first  purpose  seems  to  be  doing 
violence  to  the  language  of  the  will.  The  words  are 
directly  and  plainly  applicable  to  the  second  purpose, 
and,  in  my  opinion,  to  that  only.  The  second  and 
third  conditions  I  need  not  dwell  on,  because  they 
relate  to  schools  and  masters  and  teachers  only.  The 
fourth  condition  provides  that  no  payment  shall  be 
made  directly  or  indirectly  to  or  for  the  benefit  of  any 
rector,  vicar,  or  incumbent,  except  upon  certain  con- 
ditions; and  this  is  followed  by  a  declaration  dis- 
qualifying any  rector,  &c.,  who  shall  prfeach  or  adopt 
or  follow  any  doctrines  or  practices  at  variance  with 
the  testator's  views  of  religion  as  stated.  These  pro- 
visions, again,  are  directly  and  properly  applicable  to 
the  third  purpose  of  the  trust,  and  cannot  be  made  to 
fit  grants  for  the  purchase  of  advowsons  and  presenta- 
tions. Possibly,  if  the  first  purpose  were  the  onlv 
purpose  of  the  trust,  the  court  would,  however  difficult 
it  might  be,  endeavour  to  make  the  conditions  fit  that 
purpose.  But  where  you  have  other  purposes  to 
whiuh  the  conditions,  according  to  the  ordinary  con- 
struction of  the  words,  are  properly  and  directly 
applicable,  it  would,  in  my  opinion,  be  wrong  to  strain 
and  do  violence  to  the  language  to  make  them  fit  the 
first  purpose. 

I  quite  agree  that  advowsons  may  be  made  the 
subject  of  oharitAble  trusts,  as  was  decided  by  Kay, 
J.,  in  //I  76  St,  Strjjhen^s,  Coieman-street,      But  I  am 


unable  to  find  that  the  testator  has  by  his  wi& 
annexed  any  trust  either  for  a  partioular  charitabis 
purpose  or  for  charitable  purposes  geDeially,  or 
indeed  any  trust  whatever,  to  the  advawtoai  or 
rights  of  presentation  which  be  empowers  his  speflU 
truftees  to  make  grants  for  the  purchase  ol.  Ttis 
Attorney- Qeneral  pointed  out  that  the  advowBosi 
and  rights  of  presentation  were  not  intended  to  be, 
or,  at  any  rate,  might  not  be,  pmrohased  or  held  hf 
the  trustees  thems^es.  The  testator  ihenian  hu 
left  his  special  trustees  free  to  make  gnnts  to  other 
persons,  whether  trustees  or  not,  in  their  diseratioa, 
or,  if  the  purchasers  be  trustees,  withoat  any  defini- 
tion or  limitation  of  the  trusts  upon  which  waA 
persons  are  to  hold  the  purchased  property.  Tbs 
court  is  always  properly  desirous  of  upholding  a 
testator's  will,  but  alter  anxious  oonadeniioii  I  am 
unable  to  say  that  the  will  disoloses  any  tnot  m 
regards  the  first  purpose  which  the  oomt  can  eitber 
execute  or  control  the  execution  of  by  the  tmstsea 

What,  then,  is  the  law  applicable  to  the  cms? 
There  are  two  classes  of  authorities.  On  the  one' 
hand,  there  is  a  long  series  of  casee  extending  fa» 
Marioe  v.  Durham  {BiaJiop),  decided  by  Sir  WBma 
Qrant  and  Lord  Eldon,  to  In  re  Macduff^  decided  hf 
the  Court  of  Appeal  in  1S96,  and  indodb^  two 
decisions  of  Lord  Gottenham.  In  these  cases  it  hss 
been  held  that  where  charitable  purposes  era 
mixed  up  with  other  purposes  of  such  a  shsdowy  sadl 
indefinite  nature  that  the  court  cannot  exeeate  fh»m 
(such  as  '*  charitable  or  benevolent,"  or  "  charitsMw 
or  philanthropic,"  or  "charitable  or  pious"  pur- 
poses), or  where  the  description  includes  poposes 
which  may  or  may  not  be  charitable  (such  as  '' 
takings  of  public  utility  "),  and  a  discretion  i 
in  the  trustees,  the  whole  gift  fails  for  uncertsmtj^ 
In  Vezey  v.  Jamson  the  trust  was  to  dispose  of  the 
residue  in  or  towards  such  charitable  or  public  par- 
poses  as  the  law  of  the  land  would  admit,  or  to  say 
persons  as  the  trustees  in  their  discretion  should  dusk 
fit,  or  as  they  should  think  would  have  been  acres- 
able  to  him  if  living,  and  as  the  laws  of  the  land  dil 
not  prohibit.  Sir  John  Leaoh  said:  "The  testsior 
has  not  fixed  upon  any  part  of  this  property  a  imi 
for  a  charitable  use.  I  cannot,  therefore,  devote  say 
part  of  it  to  charity.  .  .  .  The  necessary  ooa- 
sequence  is,  that  the  purposes  of  the  trust  being  so» 
general  and  undefined  that  they  oaonot  be  exeabed 
by  this  court,  they  must  fail  altogether,  and  tiw 
next-of-kin  become  entitled  to  the  property." 

On  tiie  other  hand,  it  has  been  decided  in  cases  saek 
as  Attorney-General  v.  Doyley,  (1735)  4  Vin.  Ahr.  485, 
and  Salusbury  v.  Denion,  5  W.  it.  865.  3  K.  &  L  ^» 
that  where  the  trustees  have  a  discretion  to  apportion 
between  charitable  objects  and  definite  and  asoertya- 
able  objects  non-charitable,  the  trust  does  not  U; 
but  in  default  of  apportionment  by  the  tnutses  the 
court  will  divide  the  fund  between  the  obj 
charitable  and  non-charitable  equally. 

I  have  come  to  the  conclusion  that  the  present  < 
f aUs  within  the  first  dass  of  cases.  As  Sir  WilhsA 
Grant,  M.E.,  says,  in  Morice  v.  Durham  {Bi*kip>), 
'*  The  question  is,  not  whether  the  trustee  may  art 
apply  it  upon  purposes  strictly  charitable,  but  iriieths' 
he  is  bound  so  to  apply  it?"  The  answer  to  tkali 
question  in  the  present  ctise  can  only  be  that  there  is 
no  such  obligation.  On  the  other  hand,  the  other 
purposes  to  which  conceivably  the  trustees  may  ^f^ 
the  whole  fund  in  their  discretion  are  not  daRribea. 
with  sufficient  definiteness  for  the  oourt  to  atti^ 
any  trust  upon  them. 

A  third  class  of  cases  was  relied  on  by  the  respond- 
ents, of  which  Sinnett  v.  Herbert  and  In  re  Z>Mjpisa. 
Ohert  V.  Barrow,  are  examples,  in  which  there  ii  a 
general  overriding  trust  for  cluuitable  porpoass,  bol 
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aome  of  the  partionlar  purposes  to  which  the  fond 

Ijuy  be  applied  are  not  striotly  charitable,  or  one  of 

hwo  altematiye  modes  of  application  is  invalid  in  law. 

'in  inch  cases  the  trust  is  good,  and  the  court  will 

give  effect  to  the  general  charitable  trost,  but  the 

trustees  are  restricted  from  applying  the  fund  to  the 

l^nrposes  or  in  the  manner  which  are  objectionable. 

Bat  in  my  o^ion  those  C€»es  have  no  application  to 

that  before  this  Hoose,  because,  as  I  have  ahready  said, 

I  think  that  there  is  not  here  any  general  trust  for 

charity  binding  the  whole  fund. 

The  result  is  that,  in  my  opinian,  the  order  of  the 
Court  of  Appeal  should  be  ducharsed,  except  so  far 
as  it  relates  to  costs,  and  that  of  Bomer,  J.,  re- 
stored* The  appellants  here  will  have  their  costs 
ont  of  the  estate.  The  respondent,  the  executor, 
most  also  have  his  costs  as  between  solicitor  and  client 
out  of  the  estate. 

Sir  B.  E.  Webster,  A.G.,  asked  that  his  costs  might 
be  paid  out  of  the  estate. 

Earl  of  Halsbuby,  L.G.,  said :  Considering  that 
the  Attorney- Gtoeral  was  made  a  defendant,  and 
in  a  public  capacity  as  the  guardian  of  a  large 
charitable  fund,  as  this  was  supposed  to  be,  aud 
that  he  had  the  judgment  of  the  Court  of  Appeal 
which  asserted  that  it  was  a  charity,  I  think  it  would 
have  been  contrary  to  his  duty,  as  Attomey-(}eneral, 
if  he  had  not  appeared  in  support  of  the  judgment  of 
the  Court  of  Appeal  which  pronounced  this  to  be  a 
charity.  I  thinx  the  circumstance  also  that  it  is  a 
▼ery  large  estate  ought  not  to  be  left  out  of  account. 
For  these  reasons  I  am  of  opinion  that  he  ought  to 
ha?e  his  costs,  but  I  wish  to  guard  myself  against 
sayioff  that  it  is  to  be  established,  as  an  absolute 
precedent,  that  in  all  such  cases  the  Attorney-General 
ought  to  have  his  costs. 

The  other  Lords  concurred. 

Order  of  the  Court  of  Appeal  appealed  from  reversed, 
txeepi  a»  to  costs.     Order  of  Bomer^  J.,  restored. 

Solidtors  for  appellant,  HoUams,  Sons,  Coward,  & 
Hawkshy, 

Solicitor  for  Attorney-General,  Solicitor  to  the 
Treasury, 

Solicitors  for  the  respondent,  Hood,  West,  King, 
AdamSj  &  Co, 


®ourt  of  flppeaL 


(A.  L.  Snu&,  Bigby,  and  [ 
liams,  !L.JJ.]  ) 


Appeal. 
»  igby,  and  J  July  14. 

Vaughan  ^IHlliams, 

Chahdusr  V,  Smith,  (a.) 

Master  and  servant — Employers^  liahility — Accident  to 
workman — DisahUment  far  two  weeks  from  earning 
full  ujages — Payment  of  same  wages  after  accident  as 
before — Amount  of  compensation^ Workmen* s  Com- 
pensation Act,  1897  (60  iSt  61  Vict.  c.  37),  s.  I,  sub- 
section 2  (a). 

In  an  arbitration  under  the  Workmen* s  Compensation 
Act,  1897,  it  appeared  that  the  applicant  was  a  foreman 
in  the  employment  of  the  resjxfndents,  who  were  carpet 
manvfacturers.  His  main  work  consisted  in  supervision, 
but  he  used  also  frequently  to  set  up  and  adjust  the 
machines.  While  adjusting  a. machine,  he  received  an 
injury  to  his  thumb,  which  had  to  be  amputcUed.     He 

[a.)  Beported  by  F.  G.  Bttckbr,  Esq.,  Barrister- 

at-Law. 


returned  to  his  work  the  next  day,  but  after  the  accident 
he  was  unable  to  set  up  or  adjust  the  machines,  and  his 
work  wcu  confined  to  supervision.  He  received  the  same 
wages  after  tJie  accident  as  before. 

Held,  tlyat  he  was  disabled  for  two  weeks  from  **  earning 
full  wages  at  the  work  at  which  he  was  employed  "  within 
the  meaning  of  section  1,  sub-section  2  (a),  of  the  Work- 
men's Compensation  Act,  1897. 

Held,  also,  that  the  proper  course  was  to  make  a 
declaration  of  liability ^  and  to  adjourn  the  question  of 
the  amount  and  duration  of  compensation. 

Appeal  from  a  decision  o!  the  judge  of  the  Derby 
County  Court  In  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

The  applicant  was  employed  by  the  respondents, 
who  were  carpet  manufacturers,  as  the  foreman  of 
their  weavine  department.  His  main  work  consisted 
in  the  general  supervision  of  the  hands  engaged  in  the 
department,  but  ne  used  also  frequently  to  set  up  and 
adjust  the  machines  and  cut  the  cards  for  and  set  up 
the  work  upon  the  Jacquard  frames.  While  ad j  usting 
a  machine  he  received  an  injury  to  his  thumb,  which 
had  to  be  amputated.  He  was  able  to  return  to  his 
work  on  the  next  day,  and  he  continued  to  work 
reg^ularly  at  the  resx>ondent9'  factory,  with  the 
exception  that  during  the  next  few  weeks  he  attended 
daily  at  the  hospital  for  about  an  hour  to  have  his 
hand  dressed.  After  the  accident  the  applicant  was 
unable  to  set  up  or  adjust  the  machines,  or  to  cut  the 
cards  for  and  set  up  the  work  upon  the  Jacquard 
frames,  and  another  man  was  engaged  by  the  respon- 
dents to  do  this  work,  the  applicant's  work  being 
confined  to  the  supervision  of  the  dep:ftrtment.  His 
wages  before  the  accident  were  £3  a  week,  and  he 
continued  to  receive  the  same  wages  after  the  accident, 
the  respondents  having  no  intention  of  discharging 
him  from  their  employment. 

The  county  court  judge  found  that  the  wages  after 
the  accident  were  paid,  not  as  a  matter  of  grace,  but 
in  performance  of  the  contract  of  service,  at  d  that  the 
applicant  had  not  been  disabled  for  a  period  of  two 
weeks  from  '*  earning  full  wages  at  the  work  at  which 
he  was  employed  "  within  the  meaning  of  section  1, 
sub-section  2  {aY  of  the  Workmen's  Compensation 
Act ;  and  he  held  therefore  that  the  applicant  was 
not  entitled  to  compensation. 

Section  1,  sub-section  2  (a),  is  as  follows;  "The 
employer  shall  not  be  liable  under  this  Act  in  respect 
of  any  injury  which  does  not  disable  the  workman 
for  a  period  of  at  least  two  weeks  from  earning  full 
wages  at  the  work  at  which  he  was  employed." 

The  applicant  appealed. 

ParfiU,  lot  the  applicant. 


Hextall,  for  the  respondents. 


Cur.  adv.  vuU, 


July  14. — ^A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  question  is  whether,  when  a  work- 
man by  reason  of  an  accident  arisiiog  out  of  and  in  , 
the  course  of  his  employment  has  hadhis  riffht  thumb 
cut  off,  and  has  thereby  become  a  mutuated  and 
injured  man  for  life,  he  is  prevented  from  obtaining 
compensation  from  his  master  under  the  Workmea's 
Compensation  Act,  1897,  by  reason  of  sub-section  2  (a) 
of  section  1  of  that  Act,  which  sub-section  runs  thus : 
**  Provided  that  the  employer  shall  not  be  liable 
under  this  Act  in  respect  of  any  injury  which  does  not 
disable  the  workman  for  a  period  of  at  least  two 
weeks  from  earning  full  wages  at  the  work  at  which 
he  was  employed."  It  was  proved  that  the  injured 
workman  at  the  time  of  the  accident  was  in  the 
service  of  the  respondent  at  a  weekly  wage  of  £3, 
that  his  duties  consisted  in  part  of  adjusting  machinery 
and  in  part  of  general  supervision  over  the  other 
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employees  of  his  master,  ihat  in  the  course  of  this 
employment  he  met  with  the  injiuy  complained  of, 
that  for  the  two  weeks  after  the  acoident  he  continued 
to  give  supervision,  but  was  unable  by  reason  of  the 
loss  of  his  thumb  to  adjust  maclunery,  that  he  was 
absent  from  his  work  for  short  periods  in  order  to 
have  his  injury  dressed  at  the  hospital,  and  that  his 
master  nevertheless  coutinued  to  pay  him  the  weekly 
wage  of  £3.  The  di£Glculty  in  this  case  arises  from 
the  finding  of  the  learned  county  court  judge,  who 
has  found  that  the  wages  for  the  week  of  the  accident 
and  for  the  following  weeks  were  paid,  not  as  matters 
of  grace,  but  in  the  performance  of  the  contract  of 
service,  and  that  the  applicant  had  not  been  disabled 
for  a  period  of  at  least  two  weeks  from  earning  full 
wages  at  the  work  at  which  he  was  employed. 
The  meaning  of  sub-section  2  (a)  of  section  1  in  my 
judgment  is  that,  if  the  accident  be  of  such  a 
nature  that  the  man  is  by  law  entitled  during  the 
two  weeks  immediately  following  the  accident  to 
recover  full  wages  from  his  master  at  the  work  at 
which  he  was  employed  as  before  the  accident,  then 
such  an  accident  is  not  to  give  rise  to  a  claim  by  the 
workman  against  his  master  under  the  Act.  The 
meaniog  of  this  sub-section  is  well  exemplified  by  the 
maxim  De  minimis  rum  curat  lex.  If  the  master  out 
of  feelings  of  compassion  and  generosity,  as,  happfly, 
is  often  the  case,  continues  to  pay  the  full  wages, 
though  not  under  le^l  obligation  to  do  so,  that  does 
not  brinfc  the  case  within  the  sub-section.  We  have 
ever  held  that  a  finding  of  fact  of  a  county  court 
judge  binds  us,  and  that  it  is  only  on  a  matter  of  law 
that  there  is  an  appeal.  But  if  a  learned  county  court 
judge  decides  a  &ct  when  there  is  no  evidence  upon 
which  he  could  find  it,  this  is  a  matter  of  law,  for  in 
such  a  case  he  has  misdirected  himself,  and  this  is 
law.  Now,  where  is  the  evidence  that  a  man  maimed 
and  mutilated  for  life  by  the  loss  of  his  thumb  is  by 
law  entitled  to  recover  from  his  master  the  same  wage 
as  he  could  have  recovered  before  he  was  so  mutUated  P 
And,  indeed,  the  evidence  in  the  present  case  is  that 
the  workman  was  disabled  from  performing  part  of 
the  work  for  which  he  theretofore  was  entitted  to 
receive  £3  per  week,  and  that  he  had  also  to  absent 
himself  from  his  work  during  portions  of  the  time 
when  he  should  otherwise  have  been  working  for  his 
master  to  entitle  him  to  earn  the  £3 ;  and,  moreover, 
the  master  had  to  employ  another  workman  at  an 
extra  wage  to  do  the  work  upon  the  machinery  which 
the  injured  workman  theretofore  had  to  do.  In  my 
judgment  there  was  no  evidence  that  the  workman 
could  at  law  have  exacted  from  his  master  the  full 
wa^  to  which  he  had  been  entitled  before  the 
acoident,  and,  indeed,  he  could  not  have  done  so, 
and,  consequently,  there  is  no  evidence  that  the  pay- 
ment of  the  full  wage  was  not  an  act  of  grace  of  the 
master,  as  found  l^the  learned  judge.  For  these 
reasons  I  am  of  opinion  that  the  appeal  of  the  work- 
man must  be  allowed  with  costs  here  and  below,  and 
I  think  that  the  case  must  go  down  to  the  learned 
coimty  court  judge  to  assess  the  amount  of  compen- 
sation to  which  t&B  applicant  is  entitled ;  but,  as  my 
brethren  think  that  tibe  assessment  of  compensation 
should  be  postponed  as  mentioned  by  them,  I  will 
not  disagree  with  them  as  to  this. 

HiOBT,  L.J.,  read  the  following  judgment:  The 
only  question  arising  on  this  app^  is  whether  the 
counly  court  judge  was  right  in  holding  this  to  be  a 
case  to  which  the  Workmen's  Compensation  Act, 
1897,  does  not  apply,  on  the  ground  that  the  applicant 
was  not  ^disabled  for  a  period  of  at  least  two  weeks 
from  eaniing  full  wages  at  the  work  at  whidi  he  was 
employed.  William  Chandler,  the  applicant,  had 
been  for  many  years  in  the  employ  of  Thomas  Smith  ^ 


&  Son  as  foreman  of  the  weaving  department.  The 
terms  on  which  he  was  employed  aie  not  in  dispote. 
He  had  to  mount  or  set  up  every  macfaiiie  in  Us 
department,  and  if  anything  went  wrong  he  had  to 
adjust  it  if  the  single  fitter  employed  coiud  not  mske 
the  machine  right.  He  also  had  to  cut  and  pot  into 
the  Jacquard  machines  all  the  pattern  cards,  and  had 
the  general  supervision  of  the  weavers.  For  all  tlin 
work  he  received  wages  at  £3  a  week.  On  the  3rd  of 
November,  1898,  whilst  adjusting  a  machine  that  wm 
out  of  order,  being,  as  is  admitted  work  for  which  ha 
was  employed,  he  had  his  thumb  lacerated  and  ton 
so  that  it  had  to  be  amputated,  and  it  is  adraittBd 
that  he  is  now  unable  to  set  up  or  adjust  a  macJiine, 
or  so  quickly  to  out  the  cards  for  and  set  up  wock  on  a 
Jacquard  frame ;  that,  consequently,  his  wage  naming 
power  as  such  foreman  as  aforesaid  in  any  fmAorj 
where  he  might  seek  employment,  should  he  leaie 
tiie  respondents'  service,  is  materially  decreased.  He 
is,  however,  and  from  the  date  of  the  aocidBnt,  with  tbs 
exception  of  short  absences  for  the  neoeanry  pnpooi 
of  attending  at  the  infirmary  to  have  his  voaid 
dressed,  always  has  been  as  capable  of  doing  the 
work  of  superintending  the  weavers  as  he  was 
before.  Since  the  day  of  the  accident  the  appfioni 
has  received  for  each  and  every  week  the  aiaomt 
of  his  full  wages — ^namely,  £3  a  week.  The  rsi- 
pondents  state  that  they  have  no  inteatioa 
of  parting  with  the  applicant,  but  they  have  had  to 
employ  an  additional  fitter  to  adjust  the  uiftrhinM. 
and,  when  work  requires  to  be  set  up  on  a  Jacqaird 
frame  a  certain  weaver  is  taken  from  other  work  lor 
the  purpose.  In  this  state  of  things  the  leanMd 
county  court  judge  has  found  that  the  wa^es  for  the 
week  of  the  accident  and  for  the  foUowmg  wocto 
were  paid  not  as  matters  of  grace,  bat  in  perfarmanoe 
of  the  contract  of  service.  If  this  meana  that  tbo 
employers  were  bound  by  tibe  contraot  to  go  on 
paying  him  his  full  wages  until  notice  was  givea 
determining  the  contract,  it  may  be  trae,  sobjeci  to 
the  right  to  a  deduction  for  any  time  during  which 
he  was  absent  from  work — a  deduction  irfiioh  the 
county  court  judsre  has  fixed  at  10s.  for  the  first  wsek 
and  at  7s.  for  ea^  of  the  foUowing  three  weeks;  bat 
however  this  may  be,  I  cannot  agree  with  the  Isaiasd 
judge  that  the  applicant  has  not  been  disabled  for  a 
period  of  at  least  two  weeks  from  earning  fall  wag« 
at  the  work  at  which  he  was  employed  at  the  time  of 
the  accident.  Ever  since  the  date  of  the  accidwit  be 
has  been  absolutely  disabled  from  doing  a  snbstantisl 
part  of  the  work  which  at  the  time  of  the  aoodent  he 
was  employed  to  do,  and  the  disability  seeou  likely 
to  be  permanent.  Clearly  the  employers  were  ads 
no  legal — whatever  may  have  been  the  moral — obhn- 
tion  to  retain  him  in  their  service  at  foil  wages  mnsr 
the  altered  circumstances.  In  my  judgment  the  Us- 
ability referred  to  in  section  1,  sub-section  2  (a)^of 
the  Act  cannot  depend  upon  the  greater  or 
liberality  of  the  employer;  it  most  be  a 
disability,  and  must  depend  upon  the 
whether  the  workman  is  capable  of  perfonDlog  the 
work  at  which  he  was  employed  at  tlie  time  c?  the 
accident  as  efi&dentlyas  he  did  befors.  In  a  esse 
like  the  present,  where  a  substantial  part  of  the  wock 
cannot  be  done  at  all,  the  exception  introduoed  by 
sub-section  2  (a)  does  not  a^^y  at  alL  I  oonour  is 
the  judgment  about  to  be  delivered  by  Yaoghoa 
Williams,  L.J.,  as  to  the  course  that  ongiit  to  be 
pursued. 

VAUGHAif  Williams,  L.J.,  read  the  the  foUovio^ 
judgment :  I  agree  in  the  result.  It  is  conteDded  is 
this  CMC  in  answer  to  the  claim  for  oomneosatka  thii 
the  injury  sustained  by  the  workman  did  not  dBsbie 
him  for  a  period  of  two  weeks  from  earning  full 
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ftt  the  woA  at  wliicli  lie  was  employed ;  and  further, 
that  the  applicant  is  entitled  to  no  compensation 
because  there  has  been  no  difference  between  the 
amount  of  his  average  weeldy  earnings  before  the 
accident  and  the  average  amount  which  he  has  been 
able  to  earn  since  the  accident,  even  assuming  that  it 
can  be  truly  said  that  there  has  been  a  period  of 
partial  incapacity  for  work. 

Now,  section  1,  sub- section  2  (a),  of  the  Workmen's 
Compensation  Act,  1897,  provides  that  the  employer 
sball  not  be  liable  under  this  Act  in  respect  of  any 
injury  which  does  not  disable  the  workman  for  a 
period  of  at  least  two  weeks  from  earning  full  wages 
at  the  work  at  which  he  was  employed.  The  work- 
man in  the  present  case  was  employed  at  a  wage  of 
£3  a  week  in  a  weaving  factory  as  a  foreman.  As 
sach  foreman  he  was  required  to  supervise  the  work 
of  the  female  machinists  and  to  adjust  and  oil  the 
machines  in  cases  where  the  machinist  required 
assistance.  The  result  of  the  accident  wss  that  the 
workman  lost  his  thumb,  and  can  no  longer  do  the 
whole  of  the  work  of  adjusting  and  oiling  the 
machines,  but  he  can  still  do  so  much  of  his  former 
work  as  consisted  of  supervising  the  work  of  the  female 
machinists,  and  he  has,  ever  since  the  accident,  been 
continued  as  a  foreman  and  has  received  £3  a  week  as 
befure  the  accident. 

Now  the  fact  that  the  workman  has  been  paid  full 
wages  as  before  the  accident  does  not  conclusively 
ihow  that  he  has  not  been  disabled  from  earning  full 
wages  at  the  work  at  which  he  was  employed,  because 
part  of  the  wages  which  he  has  received  may  not  have 
been  earned  by  him,  but  may  have  been  paid  to  him 
as  an  act  of  grace,  notwithstanding  the  fact  that  the 
loBs  of  his  thumb  might  disable  him  from  earning  as 
much  as  £3  a  week  as  the  market  value  of  his  services 
as  foreman,  now  that  he  has  lost  his  thumb,  the 
proof  of  this  being  that  he  could  not  earn  so  much  if 
he  had  to  so  euewhere  to  find  employment  as  a 
foreman.  The  county  court  judge  has  found  as  a  fact 
that  the  wages  received  by  the  workman  ever  since 
the  accident  were  paid,  not  as  matters  of  grace,  but 
in  performance  of  the  contract  of  service. 

The  contract  in  the  present  case  is  a  contract  by  the 
week,  and  the  fact  that  the  master  chooses  to  re-engage 
the  workman  at  the  end  of  each  week  at  the  old  wage 
is  lome  evidence  that  the  master  considers  the  work- 
man worth  that  wage,  notwithstanding  the  loss  of  his 
thumb.  This  is  a  very  different  thing  from  the  master 
refraining  from  making  a  deduction  from  the  wages 
of  a  workman  employed  under  a  continuous  contract 
for  a  year  or  other  period  exceeding  two  weeks, 
notwithstanding  the  partial  incompetence  of  the 
WQrkman  to  do  the  whole  of  his  work  as  formerly  by 
reason  of  the  loss  of  a  thumb  resulting  from  accident. 

The  importance  of  this  is  that  we  are  bound  by 
the  findings  in  fact  of  the  county  court  judge,  if 
there  is  any  evidence  to  support  them,  and  it  seems 
difficult  to  me  to  say  that  the  re-engagement  at  the 
end  of  each  week  is  not  some  evidence  that  the 
master  considered  the  workman  to  be  worth  the  full 
wage  of  £3  a  week,  notwithstanding  the  loss  of  his 
thmnb.  In  such  a  case  I  should  hesitate  to  say  that 
thb  re-engagement  was  no  evidence  that  the  man's 
services  were  worth  the  old  wage,  notwithstanding 
the  fact  that  there  was  some  of  the  work  formerly 
done  by  the  workman  which  by  reason  of  the 
accident  he  was  no  longer  able  to  do,  but  in  the 
present  case  my  hesitation  is  increased  by  the  fact 
that  the  adjusting  of  the  machinery  does  not  seem  on 
the  evidence  to  be  essential  to  the  work  of  a  foreman, 
although  it  happened  to  be  included  in  the  work 
bahitually  done  oy  this  particular  foreman. 

Assuming  that  this  difficulty  of  the  finding  of  the 
Gonnty  court  judge  is  got  over,  there  still  remains  the 


difficulty  that  the  county  court  judge  by  his  judg- 
ment orders  that  the  applicant  do  recover  nothing 
from  the  respondents  as  compensation,  that  is,  as 
compensation  for  the  personal  injury  which  is  alleged 
to  have  <  resulted  in  the  partial  incapacity  of  the 
workman  for  work.  Now  Schedule  I.,  clause  1  (6), 
gives,  together  with  clause  2,  the  measure  of  com- 
pensation. Those  clauses  run  thus :  '*  Where  total  or 
partial  incapacity  for  work  re&ults  from  the  injury,  a 
weekly  payment  during  the  incapacity  after  the 
second  week  not  exceeding  50  per  cent,  of  his  average 
weekly  earnings  during  the  previous  twelve  months, 
if  he  has  been  so  long  employed,  but  if  not,  then  for 
any  less  period  during  which  he  has  been  in  the 
employment  of  the  same  employer,  such  weekly  pay- 
ment not  to  exceed  one  pound.  In  fixing  the  amount  of 
.  the  weekly  payment,  regard  shall  be  had  to  the  differ- 
ence between  the  amount  of  the  average  weekly  earn- 
ings of  the  workman  before  theaccident  andthe  average 
amount  which  he  is  able  to  earn  after  the  accident, 
and  to  any  payment,  not  being  wages,  which  he  may 
receive  from  the  employer  in  respect  of  his  injury 
during  the  period  of  his  incapacity.*'  Now  this 
measure  will  give  the  workman  nothing  unless  it  can 
be  truly  said  that  there  is  a  difference  between  the 
amount  of  the  average  weekly  earnings  of  the  work- 
man before  the  accident  and  the  amount  which  he  is 
able  to  earn  after  the  accident,  regard  being  had  to 
any  payment,  not  being  wages,  which  he  may  receive 
from  the  employer  in  respect  of  his  injury  during  the 
period  of  his  incapacity.  I  cannot  see  how  any 
difference  can  be  arrived  at,  having  regard  to  the 
statutory  definition  of  the  measure,  and  I  cannot  say, 
therefore,  that  the  judgment  of  the  county  court 
judge  is  wrong  as  far  as  it  goes  in  awarding  nothing 
to  the  applicant ;  but,  having  regard  to  the  provision 
in  section  1,  sub-section  1,  of  the  Act,  that  the  em- 
ployer shall  be  liable  to  pay  compensation  if  in  any 
employment  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  the  employment  is  caused  to  a 
workman,  and  to  the  provision  in  section  1,  sub- 
section 3,  that  the  question  of  liability  m  well  as  the 
question  of  the  amount  or  duration  of  compensation 
is  to  be  settled  by  arbitration,  it  seems  to  me  that  the 
ooimty  court  judge  in  this  case  might  and  should  have 
made  a  declaration  of  liability  and  adjourned  the 
question  of  the  amount  and  duration  of  compensation. 
This  seems  to  me  to  be  in  accordance  with  the  spirit 
of  the  provision  of  clause  12  of  Schedule  L,  which 
provides  that  the  weekly  payment  may  be  reviewed  at 
the  request  either  of  the  employer  or  of  the  workman, 
and  on  such  review  the  weekly  payment  may  be  ended, 
diminished,  or  increased.  If  you  may  review  the 
award  where  the  facts  have  been  ascertained  for 
certain,  it  seems  only  reasonable  that  you  may  post- 
pone the  fixing  of  the  amount  of  compensation  until 
facts  are  ascertained  to  which  the  measure  is  to  be 
applied,  and  I  prefer  this  course  to  that  of  awarding  a 
weekly  payment  of  a  penny  and  then  applying  the 
provisions  of  clause  12  of  Schedule  I. 

Appeal  allowed. 

Solicitors  for  the  appellant.   Warn' tier  cfc  Co»,  for 
J.  T.  Wykea,  Derby. 

Solicitors  for  the  respondents,  Hind  &  Bobinson,  for 
Welta  &  Hind,  Nottingham. 
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CouBT  of  Afpsau 


July  6. 


From  Q.  B.  Diy.  \ 

(A.  L.  Smith,  Vaaghan  WilliamB,  [ 

and  Bomer,  L. JJ.)  j 

Williams   v.   Birmingham   Battsby  •  and 

Mbtal  Co.  (a.) 

Master  and  servant — Negligence — Common  law  liability 
of  master — Defect  in  plant— Servant's  knowledge  of 
danger — Risk  voluntarily  incurred, 

A  workman  in  the  employment  of  tlie  defendants  was 
killed  by  a  fall  while  descending,  in  the  course  of  his 
work,  from  an  elevated  tramway  on  the  defendants' 
premises.  In  an  action  by  his  widow  under  Lord 
GampbdVs  Act,  the  jury  found  thai  the  defendants  did 
not  exercise  due  care  to  have  the  tramway  in  a  safe  and 
proper  condition  so  as  to  protect  their  servants  working 
upon  it  against  unnecessary  risks  ;  that  it  vxm  dangerous 
to  descend  from  the  tramway  without  the  means  of  a 
ladder  ;  thai  the  deceased  had  the  same  means  of  knowing 
that  it  was  dangerous  as  the  defendants  had  ;  that  he  did 
know  that  it  was  dangerous;  amd  that  he  had  not  been 
guilty  of  contributory  negligence ;  and  they  assessed 
damages. 

Held,  that  the  plaintiff  was  entitled  to  judgment. 

Appeal  from  the  jadg^eot  of  Darling,  J.,  at  the 
trial  of  an  action  with  a  jury. 

The  action  was  brought  under  Lord  CampbeH's 
Act  by  a  widow  to  reooyer  damages  m  respect  of  the 
death  of  her  husband.  The  plamtiff*B  case  was  that 
the  deceased,  who  was  at  tiiie  time  of  his  death  and 
had  been  for  many  years  in  the  employment  of  the 
defendants,  was  kUled  by  a  fall  while  descending  in 
the  course  of  his  work  from  an  elevated  tramway  on 
the  defendants'  premises  in  consequence  of  the  neg- 
ligence of  the  defendants  in  not  providing  proper 
means  and  appliances  for  enabling  their  workmen  to 
ascend  to  and  descend  from  the  tramway. 

The  learned  judge  left  questions  to  the  jury,  which 
with  the  answers  thereto  were  as  follows:  (1)  Did 
the  defendants  exercise  due  care  to  have  the  tramway 
in  a  safe  and  proper  condition  so  as  to  protect  their 
servants  working  upon  it  against  unnpcessary  risks  ? 
No.  (2)  Was  it  dangerous  to  descend  from  the  tram- 
way without  the  means  of  a  ladder  P  Yes.  (3)  Had 
the  deceased  the  same  means  of  knowing  that  this 
was  dangerous  as  the  defendants  hadP  Yes.  (4) 
Did  the  deceased  know  that  it  was  dangerous  P  Yes. 
(5)  Was  the  deceased  guilty  of  contributory  neg- 
ligence P  No.  The  jury  assessed  the  damages  at 
£130.  Upon  these  findings  the  learned  judge  entered 
judfi;m6nt  for  the  defendants. 

The  plaintiff  appealed  on  the  ground  that  on  the 
findings  of  the  jury  she  was  entil^  to  judgment 

Cecil  Walsh,  for  the  plaintiff. 

Hugo  Young,  Q.C,  and  Shakespeare,  for  the  defend- 
ants. 

The  following  cases  were  dted  io  argument: 
Smith  V.  Baker,  40  W.  B.  392,  [1891]  A.  C.  325 ; 
Yarmouth  v.  France,  36  W.  B.  281,  19  a  B.  D. 
647 ;  Mdlors  v.  Shaw,  9  W.  B.  748,  1  B.  &  8.  437 ; 
Watling  v.  OaeUer,  19  W.  B.  388,  L.  B.  6  Ex.  73 ; 
Griffiths  V.  London  and  Si,  Katherine  Docks  Co.,  33 
W.  B.  35,  13  Q.  B.  D.  259 ;  Skipp  v.  Eastern  Counties 
Bailway  Co,,  9  Exch.  223,  2  W.  B.  Dig.  192; 
Woodley  v.  Metropolitan  District  Railway  Co,,  2  Ex.  D. 
384,  25  W.  B.  Dig.  155 ;  Thiymas  v.  QuarUrmaine,  35 
W.  B.  555.  18  Q.  B.  D.  685;  Membery  v.  Great 
Western  Railway  Co,,  38  W.  B.  145,  14  App.  Cas. 
179;  Seymour  v.  Maddox,  16  Q.  B.  326. 

Cur*  adv,  vutt, 

(a.)  Beported  by  F.  G.  Bctokbb,  Esq.,  Barrister- 

at-Law. 


July  6. — A.  L.  Smith,  L.J.,  read  the  lollowiiig 
judgment:  This  is  an  action  at  oommon  law  for 
damages  brought  by  the  widow  of  a  deceiaed  woiik- 
man,  by  the  aid  of  Lord  Campbell's  Act,  agmst  tJis 
masters  of  the  deceased  man  for  having  been  guilty  of 
negligence  whereby  the  workman  lost  his  Bfe,  and 
the  first  two  questions  left  to  the  jury  by  the  leimed 

i'udge  were :  Did  the  defendants  exercise  due  care  to 
Lave  the  tramway  in  a  safe  and  proper  oonditiim  so 
as  to  protect  their  servants  working  upon  it  agiiost 
unnecessary   risks  P      And    the    answer    was.   No. 
Secondly,   Was  it  dangerous  to  deaoend  from  the 
tramway  without  ihe  means  of  a  ladder?    Answer, 
Yes.    I  will  deal  with  the  other  questions  left  to  tiw 
jury  hereafter.  This  case  was  remarkably  weQ  argued 
before  us  on  each  side,  and  I  believe  almost  etsry 
case  bearing  upon  the  liability  of  a  master  iot  injuziai 
to  his  servant  in  the  course  of  his  employment  and 
the  applicability  thereto  of  the  maxim,  Voiadi  nomjH 
injuria,  was  broug^ht  ont  in  review  before  ns;  hot 
when  the  case  is  rightly  apprehended  the  jndgounft 
may  be  comparative^  short    In  the  first  puoe,  tiMR 
can  be  no  doubt  as  to  the  dnty  of  a  master  to  Us 
man,  and  I  will  take  a  passage  upon  this  subject  froai 
Lord  Herschell*s  judgment  in  Smith  v.  BtJeer  in  the 
House  of  Lords.    The  noble  lord  says :  ''  It  is  qutts 
dear  that  the  contract  between  employer  and  employed 
involves  on  the  part  of  the  former  the  duty  of  tanog 
reasonable  care  to  provide  proper  appliances,  and  to 
maintain  them  in  a  proper  condition,  and  so  to  carry 
on  his  operation  as  not  to  Bubjoct  those  employed  l^ 
him  to  unnecessary  risk.'*    This  being  the  mister^s 
duty  towards  his  man,  if  the  master  knowingly  does 
not   perform  it,   it   follows   that  he    is   guilty  of 
negligence   towards   the   man;    and    the  first  t«o 
findings  of   the  jury  in  this  case   show  that  tht 
defendants  had  not  performed  this  duty,  and  had 
therefore   been    goilly  of   negligence   towards  the 
deceased,  and  it  is  not  disputed  that  it  was  by  reason 
of  the  absemce  of  the  ladder  caused  by  this  neglect  d 
duty  that  the  deceased  man  met  with  his  death.    la 
my  opinion  there  was  ample  evidence  to  support  the 
above  findings,  for  it  was  proved  that  the  abseooe  of 
the  ladder,  which  was  the  cause  of  the  accident,  had 
been  well  known  to  the  defendants,  and  that  thij 
neglected  to  provide  it,  and  hence  the  occasion  of  the 
man's  death.    This  is  not  the  case  where  a  master  has 
provided  proper  appliances  and  done  his  best  to  msia- 
tain  them  in  a  state  of  efficiency,  in  which  case  the 
man  has  no  action  against  his  master  if  ihe  appIianoM 
became  unsafe  whereby  the  man  has  been  mjnrsd, 
unless  he  avers  and  proves  that  the  master  knew  of 
their  having  become  unsafe,  and  that  the  maa  wm 
ignorant  of  it :  Griffithe  v.  London  and  SU  Katharim 
Docks,  When  proper  appliances  have  been  supplied  by 
a  master  to  a  man  they  may  well  become  nusaCs  to 
the  knowledge  of  the  man  and  without  the  knowle^KS 
of  the  master,  and  so  it  is  that  each  issue  must  in  sock 
a  case  be  establiBhed  by  the  man  when  he  sues  his 
master.     This  is  the  case  of  no  {iroper  applisness 
having  been  supplied  bv  the  master  at  all,  so  that  the 
man  might  carry  on  his  operation  in  sudi  a  way 
as    not   to   be   exposed   to  nnneoessary  risk.    The 
case  is  similar  to  tiiiat  of  Mellors  v.  Shaw,    H  this 
case  had  stopped  here  it  appears  to  me  dear  that 
there  must  have  been  judgmnnt  for  the  plaintiff^  ite 
having  proved  personal  negligence  in  the  defendants 
whereby  the  deceased  man  met  with  his  death ;  and 
how  do  the  defendants  seek  to  get  rid  of  tiiis  caae  so 
far  successfully  made  and  proved  against  them  F  ThOT 
plead  in  their  defence  that  **  the  alleged  defect  and 
want,"  i.e.,  of  a  ladder,  was  known  to  the  deeceasd, 
and  slso  that  he  was  ffuilty  of  contributory  negfigsaea 
As  regards  this  last  defence,  the  jury  have  negatived 
it.     But  what  as  to  the  defence  set  up  that  **  As 
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defect  and  want  (of  the  ladder)  was  known  to  the 
plaintiff"?     What  defence  is  that  to  the  proved 
personal  neeligenoe  of  the  masters  ?    The  defendants 
have  advisedly  abstained  from  raising  the  defence  of 
the  deceased  man  having  contracted  or  covenanted  or 
undertaken  to  run  the  risk  of  the  defect,  t.e.,  the  want 
of  the  ladder,  so  as  to  raise  the  defence  summarized 
by  the  maxim,  VbUnU  non  fit  injuria.    That  the  mere 
knowledge  of  the  risk  does  not  necessarily  involve 
consent  to  undertake  the  risk  has  now  beyond  question 
been  settled  by  the  House  of  Lords.    See  the  judg- 
ments in  Smith  v.  Bakery  and  specially  the  judgment 
of  Lord  Halsbury,  citing  with  approval  Bowen  and 
Lindley,  L^ J.    The  sole  question  which  was  asked  of 
the  jury  as  to  this  was,  Had  the  deceased  the  same 
means  of  knowing  that  this  was  dangerous  as  the 
defendants  had?    Answer,  Yes.     Did  the  deceased 
know   it    was   dangerous?      Answer,    Yes.      How 
does  ibis  prove  that  he  either  contracted,  or  con- 
sented,   or   undertook   to   accept   Uie   risk  ?     The 
defendants  called  no  evidence.     They  did  not  even 
attempt  to  show  what  was  the  contract  under  which 
the  deceased  man  served.    Nor  did  they  ask  that  any 
question  as  to  whether  the  man  had  contracted  to 
take  the  risk  should  be  left  to  the  jury.    As  Lord 
Watson  said  in  Smith  v.  Bakery  '*  When,  as  is  com- 
monly the  case,  his  acceptance  or  non-acceptance  of 
the  nsk  is  left  to  implication,  the  workman  cannot 
reasonably  be  held  to  have  undertaken  it,  unless  he 
knew  of  its  existence  and  appreciated  or  had  the 
means  of  appreciating  its  danger.    But,  assuming 
that  he  did  so,  I  am  unable  to  accede  to  the  sugges- 
tion that  the  mere  fact  of  his  continuing  at  his  work, 
with  such  knowledge  and  appreciation,  will  in  every 
case  necessarily  imply  his  acceptance.    Whether  it 
will  have  that  effect  or  not  depends,  in  my  opinion, 
to  a  considerable  extent  upon  tne  nature  of  the  risk 
and  tbe  workman's  connection  with  it,  as  well  as 
upon  other  considerations,  which  must  vary  accord- 
ing to  the   circumstances    of   each  case."     If  the 
defence  of  Volenti  non  fit  injuria  was  to  be  insisted 
upon,  which  the  defendants  not  only  in  their  plead* 
ings,  but  also  at  the  trial,  did  not  raise,  they  must 
have  obtained  a  finding  of  the  jury  upon  it  in  their 
favour.     They  have  not  done  so,  and  for  the  reasons 
above  I  think  that  the  judgment  entered  by  the 
learned  judge  for  the  defendants  must  be  set  aside, 
and  judgment  entered  for  the  plaintiff  for  the  £130 
damages  assessed  by  the  jury  in  favour  of  the  plaintiff, 
with  ooflts  here  and  below.    My  brother  Yaughan 
'Vniliams  agrees  with  tiiis  judgment. 

BOHEB,  L.J.,  read  the  following  judgment: 
Many  authorities  bearing  on  the  question  we  have  to 
dedae  have  been  dted  and  discussed.  I  do  not 
propose  to  review  them.  They  appear  to  me  to 
estMlish  the  following  propositiims  as  to  the  liability 
at  common  law  of  an  employer  of  labour.  If  the 
employment  is  of  a  dangerous  nature,  a  duty  lies  on 
the  employer  to  use  all  reasonable  precautions  for  the 
protection  of  the  servant.  If  b^  reason  of  a  breach 
of  that  duty  a  servant  suffers  injury,  the  employer  is 
primd  facie  liable,  and  it  is  no  simcient  answer  to  the 
primd/ade  liability  for  the  emplover  to  show  merely 
that  tlie  servant  was  aware  ox  the  risk  and  of  the 
non-existence  of  the  precautions  which  should  have 
taken  by  the  employer,  and  which,  if  taken,  would 
txr  might  have  prevented  the  injury.  In  order  to 
escape  liability  the  employer  must  establish  ttiat  the 
servant  has  taken  upon  himself  the  ride  without  the 
precautions.  Whether  the  servant  has  taken  that  upon 
himself  is  a  questionfof  fact  to  be  decided  on  the 
dicomstances  of  each  case.  In  considering  such  a 
question  the  chrcumstance  that  the  servant  has  entered 
into  or  continued  in  his  employment  with  knowledge 


of  the  risk  and   of   the  absence  of   precautions  is 
important,  but  not  necessarily  conclusive  against  him. 
I  will  now  apply  the  above  propositions  to  the  case 
before  us.    The  tramway,  as  left  by  the  defendants, 
without  ladders  or  other  safe  means  for  ascending  to 
and  descending  from  it,  was  clearly  dangerous.    The 
defendants  in  not  providing  these  ladders  or  other 
safe  means  were,  in  my  opinion,  guilty  of  breach  of 
duty  to  the  workmen  employed  about  the  tramway. 
This  is  in  substance  what  tiie  jury  have  found  by 
their  answers  to  the  two  first  questions  left  to  them 
by  the  judge.      Tbat  the   workman  Williams  was 
injured  by  reason  of  the  absence  of  the  precautions 
above-mentioned  which  should  have  been  taken  by 
the  defendants  is  clear.    For  that  injury,  then,  the 
defendants  are  ortm^/acte  liable.    The  question  then 
is,   have  the  defendants  established  a  case  to  free 
themselves  from  the  primd  facie  liability  P    The  only 
findings  of  the  jury  favourable  to  the  defendants  are 
that  Williams  had  the  same  means  of  knowing  the 
danger  as  the  defendants,  and  did  know  the  danger. 
These  two  findings  are  not  sufficient   to   free  the 
defendants  from  liability,  unless  they  amount  to  a 
finding  that  Williams  took  upon  himself  the  risk  of 
working  on  the  tramway  in  the  absence  of  the  ladders 
or  other  safe  means  of  ascending  and  descending.    It 
appears  to  me  that  such  a  conclusion  cannot  be  drawn 
from  these  two  findings  of  the  jury.  This  being  so,  on  the 
findings  of  tiie  jury  as  a  whole  there  shall  be  judgment 
for  the  plaintifN    No  doubt  there  was  evidence  before 
the  jury  on  which  the  defendants,  if  they  had  taken 
the  point,  might  have  asked  the  jury  to  hold  that 
WilUams  had  taken  upon  himself  the  risk.    But  no 
such  finding  was  asked  for  by  the  defendants,  and, 
indeed,  I  cannot  see  that  the  point  as  to  Williams 
having  taken  upon  himself  the  risks  was  at  aU  taken 
by  the  defendants  prior  to  this  appeal.    I  presume 
they  thought  it  hopeless  to  expect  to  succeed  on  the 
point.    At  any  rate,  they  cannot  now  ask  us  to  decide 
as  a  matter  of  fact  that  Williams  had  taken  upon 
himself  the  nak,  or  call  upon  us  to  act  as  if  a  finding 
to  that  effect  had  been  obtained  from  the  jury.    It 
appears  to  me,  therefore,  that  the  appeal  i^ould  be 
aUowed  and  judgment  entered  for  the  plaintiff  for  the 
ascertained  amount  of  damage  with  costs  here  and 
below. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Thomas  White  &  Sons,  for 
W.  H,  Eggiiiton,  Birmingham. 

Solicitors  for  the  defendants,  Timhrdl  &  DeiglUon, 
for  Shakeepeare  &  Co,,  Birmingham* 


Kigt)  Goutt  of  Swtitt. 
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South  Afbioan  Bbbwebies  (Limitkd)  v.  Kino,  (a.) 

Contract — Conflict  of  laws — English  and  South  Afrvuin 
law  —  P^oee  of  performance  —  Restriction  against 
trading — Injunction — Intention . 

Where  a  contract  is  entered  into  hetween  parties  residing 
in  different  countries,  where  different  systems  of  law 
prevail,  the  law  by  which  to  determine  the  intrinsic 
validity  and  effedt  of  the  contract  will  he  selected  by  the 
English  courts  on  substantial  considerations,  the  prefer^ 
en<x  being  given  to  the  law  of  the  country  with  which, 

(a.)  Reported  by  B.  J.  A.  MoBBisoir,  Esq.,  Bar- 

rister-at-Law. 
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South  Afbioan  Bbbwsbibs  v.  Kuro. 


High  Coubt. 


according  to  the  intention  of  the  partieB,  the  transactton 
ha$  the  most  real  connection. 

Where  a  British  subject  reaidtnt  in  Johannesburg 
entered  into  a  contract  with  a  company  registered  in 
England^  but  formed  for  the  purpose  of  carrying  on 
business  "tn  the  Transvaal,  the  colony  of  Natal ^  and 
elsewhere  in  South  Africa,'^  to  serve  the  company  in  their 
business  carried  on  **at  Johannesburg  and  in  the  colony 
of  Natal  or  elsewhere  in  South  Africa"  and  thereby 
undertook  not  to  engage  in  any  similar  business  in  South 
Africa  within  a  period  of  ten  years  after  the  determina^ 
Hon  of  the  contract  without  the  consent  of  the  company, 

HMt  in  an  cu^ion  by  the  company  for  an  injunction 
to  restrain  the  defendant  from  committing  a  breach  of 
his  undertaking,  thcU  the  contract  was  governed  by  the 
law  of  the  South  African  Republic,  as  being  the  law  of 
the  country  with  which,  according  to  the  intention  of  the 
parties,  the  transaction  had  the  most  real  connection. 

Action. 

The  question  raised  in  this  oase  was  whether  an 
English  contract  eDtered  into  in  a  foreign  country 
between  a  British  subject  resident  there  and  an 
English  company  having  its  registered  o£Glce  in 
England  and  carrying  on  business  only  in  the  foreign 
country,  should  be  goyemed  by  the  law  of  England 
or  of  the  foreign  country.  The  contract  related  to  the 
business  of  the  company. 

The  facts  were  as  follows :  By  an  agreement  of  the 
14th  of  October,  1892.  the  Natal  Brewery  Syndicate 
(South-Bast  Africa)  (limited)— an  Engli^  company 
formed  for  the  purpose  of  carrying  on  the  business  of 
brewers  in  the  Transvaal,  the  colony  of  Natal,  and 
elsewhere  in  South  Africa— engaged  the  defendant,  a 
brewer,  then  resident  in  England,  to  go  out  and  serve 
in  their  brewery  at  Johanneeburg  upon  the  terms 
therein  mentioned,  the  defendant  undertaking  not  to 
engage  in  the  business  of  a  brewer  in  SouUi  Africa 
within  five  years  from  the  determination  of  the  agree- 
ment, except  with  the  consent  of  the  company,  and 
also  in  the  event  of  the  company's  business  being 
transferred  to  another  company  to  carry  out  the 
agreement  with  such  other  company. 

The   defendant   went  out  to   Johannesburg  and 
remained  in  the  service  of  the  syndicate  until  the 
month   of   November,   1892,  when   the   syndicate's 
business  was  transferred  to  another  English  company, 
the  South  African  United  Breweries  (Limited).    The 
defendant  continued  to  serve  the  latter  company  on 
the  terms  of  the  above-mentioned  agreement  until  the 
11th  of  April,   1896,  when,  by  an  agreement  of  that 
date,  and  made  between  the  company  or  its  successors 
of  the  one  part  and  the  defendant  of  the  other  part, 
the  defendant  agreed  to  serve  the  company  for  five 
years  '*  as  brewer  or  otherwise  in  their  business  carried 
on  at  Johannesburg  and  in  the  colony  of  Natal,  or 
elsewhere  in  South  Africa/'  from  the  1st  of  Octobtt, 
1894,  determinable  by  thecompaoy  alone  upon  the  terms 
therein  contained,  and  the  ^fendant  thereby  agreed 
**not  to  engage  in  any  brewing  business  in  South 
Africa  within  a  period  of  ten  years  after  the  termina- 
tion of  his  engagement  by  the  company  except  with 
the  consent  in  writing  of  the  board  of  directors  in 
London  of  the  company."    Upon  the  reconstruction 
of  the  last-named  company  in  1895,   the  plaintiff 
company,  another  Eng^lish  company,  took  over  the 
whole  of  the  undertaking  and  the  defendant  con- 
tinued in  their  employ  as  brewer  upon  the  terms  of 
the  agreement  of  the  11th  of  April,  1895.    In  March, 
1897,  the  plaintiff  company  in  exerdae  of  their  power 
in  that  behalf   determined  the  defendant's  service 
under  the  agreement.     Thereupon,  as  was  alleged, 
the  defendant  became  interested  in  the  formation  of  a 
company  registered  in  Scotland   as  ''The  Durban 
Brewery  Syndicate  (Limited)"  for  the  purpose  of 


carrying  on  a  brewery  at  Durban  under  the  manage- 
ment of  the  defendant,  without  the  oonsent  of  tbo 
Elaintiff  company.  The  plaintiff  company  then 
rought  the  present  action  for  an  injunction  restrain- 
ing the  defendant  from  committing  this  alleged 
breach  of  his  agreement  of  the  11th  of  April,  1^. 
At  the  trial  of  the  action  the  question  arose  as  to 
whether  the  agreement  should  be  construed  aocoidiBg 
to  English  law  or  the  law  of  the  Sooth  Africsa 
BepnbHc.  The  evidence  and  the  further  facts  material 
to  this  report  are  set  forth  fully  in  the  judgment. 


Warrington,  Q,C,,  and  Younger^  iot  the  . 
Company. — The  contract  of  the  11th  of  Apnl,  1895, 
is  an  English  contract  both  as  regards  form  Mid 
parties,  and  is  intended  to  be  governed  by  Kng^lfh 
law.  It  is  a  continuation  of  the  prior  contract  of  the 
14th  of  October,  1892,  which  is  in  evny  re^eet  an 
English  contract,  and  the  parties  must  have  mesnt 
the  later  contract  to  be  construed  according  to  English 
law.  Hamlyn  &  Co.  v.  TaJiskar  DiUillery,  [1894] 
A.  C.  202. 

Buckmaster,  for  the  defendant. «— The  contract  of  the 
11th  of  April,  1895,  was  executed  out  of,  and  was  to  be 
performed  out  of  the  jurisdiction.  The  locus  cotUraettu 
and  the  locus  solutionis  being  the  same,  there  is 
a  strong  primd  facie  case  against  the  plaintiffi  whid& 
they  must  rebut.  It  is  a  question  of  intention,  and 
the  circumstances  indicate  that  the  parties  intended 
the  contract  to  be  governed  by  the  law  of  Sonlli 
Africa.  Jcuob  &  Co,  v.  CrSdit  Lyonnais,  32  W.  B.  761, 
12  a  B.  D.  589,  at  p.  601 ;  In  re  Mismmri  SUam-^ 
ship  Co.,  37  W.  B.  696,  42  Ch.  D.  321,  at  p.  340. 

Warrington,  Q.C,  in  reply. — ^There  is  no  law  of 
South  Africa.    The  locus  contractus  in  the  cimiia 
stances  is  more  inn>ortant  than  the  heus  solutiomiin 

He  referred  to  Dicey's  <<  Conflict  of  Laws,"  p.  568. 

Cur,  adv.  vmU, 

June  27.— Kekewioh,  J.-^The  only  qneslian  now  to 
be  decided  is  whether  the  meaning  and  effect  of  the 
contract  of  the  11th  of  April,  1895,  ought  to  be 
governed  by  the  law  of  England  or  by  any  other  sad 
what  law.  That  question  may  otherwise  be  stated  in 
the  lang^ge  of  Fry,  L.J.,  in  In  re  Missouri  Stams^p 
Co,,  42  Ch.  D.,  at  p.  340 :  "  Looking  at  the  subject  ol 
this  contract,  the  place  where  it  was  made,  the  con- 
tracting parties,  and  the  thing  to  be  done,  what  oog^t 
to  be  presumed  to  have  been  the  intentioo  of  tiie 
contracting  parties  with  regard  to  the  law  iriudi  was 
to  govern  tius  contract  P  "  It  is  to  be  observed  that 
this  mode  of  stating  the  question  is  agreeable  to  other 
autiiorities  on  the  point,  and  particularly  the  last  of 
all  on  which  the  jdaintiffi  ralied,  Hamlyn  £  Co.  v. 
Talisker  DistiUery,  [1894]  A.  C.  202.  I  do 
propose  to  recapitulate  the  facts  at  length,  but 
of  them  must  be  mentioned.  The  contract 
at  Johannesburg,  in  the  South  African 
the  South  African  United  Breweries  (limited),  pre- 
decessors in  the  title  of  the  plaintiffs,  were  canying  oa 
business,  and  where  the  defendant  was  thenrQBidinig,hs 
being  at  that  time  in  the  employ  of  the  South  Abkaa 
IJnitod  Breweries.  The  defendant  thereby  agreed  to 
serve  the  South  African  United  Breweries  as  brswer, 
or  otherwise,  in  their  business  carried  on  at  Johaimfs 
burg,  and*  in  the  colony  of  Natal,  or  elsewhsn  in 
South  Africa.  Under  this  contract  the  defesidsai 
could  of  course  have  been  required  to  ssrve  anywhere 
*'  in  South  Africa  "  (whatever  that  may  mean),  bol  it 
is  common  ground  that  the  original  agreemeoft  of  Ite 
14th  of  October,  1892,  made  with  still  eariier  pce- 
deoessors  in  title  of  the  plaintiflb,  cnntemiilatsii 
immediate  employment  at  Johannesburg;  thatfroa 
the  date  of  his  arrival  there  he  had  been 
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brewer  there  and  not  elsewhere;  and  that  on  the 
llthof  April,  1895,  it  was  intended  that  he  should 
still  remain  there.    In  considering  by  what  law  the 
oontraoting  parties  intended— or  rather,    by  which 
they  may  justly  be  presumed  to  have  intended— to 
bind  themselyes,  it  is  convenient  first  to  inquire  what 
the  contract  itself  oontemjJated  as  the  law  which  was 
to  regulate  the  contract ;  and  this  I  conclude  to  be 
the  view  of  the  presentLord  Chancellor  expressed  in  his 
judgment  in  the  MUsowri  Steamship  Co,  case,  from 
which  I  have  borrowed  the  phrase  just  used.     On 
page  336  he  says  that,  in  order  to  determine  ivhether 
frtipulations  are  enforceable  or  not,  you  must  have 
regard  to  the  law  of  the  contract,  **  by  which  I  mean 
law  which  the  contract  itself  imports  is  to  be  the  law 
ITOveming  the  contract."    I  cannot  but  think  that,  if 
this  were  aD,  the  contract  ought  to  be  governed  by  the 
law  of  the  South  African  B^ubUc,  where  the  con- 
tract was  executed,  and  where  it  was  intended,  though 
not  eoLdusively,  to  be  performed.    That,  however,  is 
not  alL    Many  other  considerations  require  attention. 
Among  other  things,  it  is  to  be  noticed  that  the  suc- 
oesaive  employers  of  the  defendant,    including  the 
plaintifib,  were  English  oompaoies  which  may  be,  and 
often  are,  stated,  though  with  some  inaccuracy  of 
language,  to  be  resident  or  domiciled  in  England. 
The  fact  cannot  be  neglected,  the  residence  of  the 
contracting  parties  always  being  noticed,  as  an  im- 
portant element  in  the  decision  of  such  a  question  as 
arises  here;    but  to  attribute  a  lanpe   measure  of 
weight  to  it  in  the  present  case  would,  I  think,  be  to 
ofPend  against  a  mlmg  of  Bowen,  L.J.,  in  Jacob  d:  Co, 
y.  OridU  Lyonnaia,  12  Q.  B.  D.,  at  p.  601.     He  is  deal- 
ing with  the  argument  that  the  contract  there  imder 
consideration,  hke  that  of  the  11th  of  April,  1895, 
was  partly  to  be  performed  in  one  place  and  partly 
in  another,  and  he  uses  this  language:   **In  such 
a   case   the   only    certain    ffuide   is    to   be   found 
in   applying  sound  ideas   ox   business   convenience 
and  sense  to  the  language  of  the  contract  itself  with  a 
view  to  discovering  from  it  ^e  true  intention  of  the 
parties."     It  is  not,  in  my  opinion,  according  to 
sound  ideas  of  business,  convenience,  or  sense  to  say 
that   a   company  having^   a  reffistered    office   with 
directors  and  secretary  m  En^nd,  not,  however, 
otherwise  carrying  on  business  here  but  carrying  on 
business  in  South  Africa,  must  be  treated  as  resident 
in  England  for  the  purpose  of  ascertaining  whether 
a  contract  entered   into  by  them  respecting  their 
business  in  South  Africa  was  intended  to  be  good 
bv  English  or   South  African  law.      It   is   to  be 
observed  that  in  Hamlyn  ds  Co.  v.  Talisker  Distillery ^ 
that    contract   was    entered    into   between   parties 
residing  in  difiPerent  countries  where  dLfferent  systems 
of    law  prevailed,    and   the   point   is   noticed    by 
the  Lord  Chancellor  (XjOid  Blerschell),  who  moved 
the  judgment  of  the  House  of  Lords,  and  by  other 
learned  lords  who  took  put  in  the  discussion;  but 
there    the  different   residences  were  real,  and   the 
parties  carried  on  business  where  tiiey  resided.    The 
form  of  the  contract  is,  according  to  the  authorities, 
a  more  serious  matter.    Mr.  Warrington  called  my 
attention  to  Mr.  Dicey's  work  on  "  Ck>nflict  of  Laws." 
The  learned  author  states,  on  p.  568  under  sub-rule  2, 
the  question  falling  for  dedsion  in  all  these  cases,  as 
defined  by  all  the  authorities,  including .  jETam^yn  & 
Co,  V.  TcUisker  Distillery,  and  proceeds  to  give  four 
illustrations.    In  three  out  of  the  four  ilkistrative 
cases  the  form  of  contract  was  noticed  and    was 
treated  as,  to  some  extent  at  least,  influencing  the 
decision ;  and  this  is,  I  think,  entirely  agreeable  to 
geneial  rules,  it  being  the  constant  practice  on  the 
argument  of  the  construction  of  contracts — ^as  for 
instance  a  Scotch  settiement  dealing  with  "propeacty 
in  England— to  regard  the  form  in  wmoh  the  contract 


is  expressed.    Here  undoubtedly  the  form  is  EngHsh. 
It  may  reasonably  be  said  that  the  expired  contract 
of  the  14th  of  October,  1892,  was  taken  as  a  rough 
draft  on  which  to  frame  the  new  contract  of  the  11th 
of  April,    1895;    but,  apart  from  that,  the  latter 
contract  is  not  merely  in  the  English  language,  but 
follows  familiar  English  forms,  and  is  just  suda  a  one 
as  would  be  entered  into  between  a  company  carrying 
on  business  in  England  and  a  person  intended  to 
be  employed  by  them.    The  plsSntiffs  are  entitled 
to  whatever  benefit  follows  from  this  consideration. 
Their  argument  went  further  than  that  and  urged 
that    tiie    contract    of    the    11th    of    April,    1895, 
was  really  a  continuation  of  the  former  contract, 
and  that,  inasmuch  as  that  must  be  regarded  as 
an  English  contract,  the  same  character  must  be 
attributed  to  the  other.     Admitted  that  the  contract 
of  the  14th  of  October,  1892,  was  an  English  contract, 
which  it  is  unnecessary  to  determine,  I  doubt  the 
consequences.     That  contract  had  expired,  and  the 
defendant,  at  the  date  of  the  contract  of  the  11th  of 
April,  1895,  was  serving  the  South  African  Unittrd 
Breweries,    and   not   under    the   expired   contract, 
though,  I  ffather,  on  similar  terms  as  regards  wages 
and   the   like,  but   under    a  temporary  agreement 
abiding  onlv  until  a  new  contract  could  be  settled. 
This  extension  of  the  argument  on  the  form  of  the 
contract  I  think  fails.     Turn  now  to  what,  in  my 
mind,  is  a  far  more  difficult  question.    It  is  said  that 
the  stipulation  which  the  plaintifiSi  seek  to  enforce, 
though  valid  according  to  English  law  provided  it  be 
reasonably  required  for  the  protection  oi  the  plaintiffs 
(a  point  which  has  not  yet  been  discussed),  is  invalid 
according  to  the  South  African  law ;  and,  therefore, 
if  the  latter  law  be  held  applicable,  stipulations  of 
the  contract  which  the  plain  tiffs  might  and  do  regard 
as  of  its  essence  will  fall  to  the  ground,  so  that  in  the 
events  which  have  happened  the  contract  will  not  be 
enforceable.    It  has  occurred  to  me  that  there  may  be 
some  difficulty  in  completely  dealing  with  this  part  of 
the  case  without  knowing  what  is  the  South  African  law 
on  the  subject.  The  parties  have  been  anxious  to  avoid 
the  expense  and  delay  incident  to  inquiries  into  the 
foreign  law  until   tne  question   by  what  law  the 
contract  ought  to  be  governed  has  been  decided,  and 
I  ha^e  desired  to  assist  them  as  far  as  possible.    The 
difficulty  which  I  have  noticed  is  not,  I  think,  under 
the  circumstances  of  this  case  insuperable ;  but  it 
may  appear  to  others  so  to  be,  and  I  have  therefore 
uttered  this  note  of  warning.    That  the  inability  to 
enforce  a  contract  according  to  our  system  of  law 
will  influence  the  court  in  determining  whether  the 
contract  is  to  be  governed  by  that  law  or  by  some 
other  under  which  it  is  enforceable  is  beyond  question. 
This  is  recognized  in  Hamhtn  dh  Co.  v.  Talisker  Dis- 
tillery, and  also,  as  I  read  tne  judgments,  in  Jacob  A 
Co.  V.  Credit  Lyonnais  and  tlie  Missouri  Steamship 
Co,    It  seems  commonsense  to  hold,  if  it  can  other- 
wise be  reasonaUy  done,  that  the  {^aintiffd  intended 
their  contract  to  prevail  and  be  enforceable,  and  that 
stipulations  into  which  they  had  solemnly  entered 
should  not  be  defeated  by  the  application  of  one  of 
two  systems  of  law,  when  the  other  can,  having  regard 
to  all  the  circumstances,  be  fairly  taken  to  have  been 
intended  to  govern  the  contract.  The  evidence  reveals 
a  strange  state  of  facts  peculiar  to  the  present  case. 
The  defendant  has  sworn  that,  after  havmg  objected 
to  the  stipulation  restricting  his  business  engage- 
ments on  the  termination  of  the  proposed  contract, 
he   considted  a  lawyer  in  Johannesburg  and  was 
advised  by  him  that  such  stipulation  would  not  be 
enforced  according  to  South  African  law;  that  he 
told  Mr.  Mead,  the    agent  of   the  South   African 
Breweries  who  si^ed  the  contract  on  their  behalf, 
that  he  had  received  this  advice,  and  that  then  he 
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Biffned  the  contract.    I  do  sot  know  whether  lifr. 
Mead  took  advice  or  not,  or  whether  he  gave  credit  to 
the  defendant's   statement  or  not;   nor,  as  already 
mentioned,  do  I  know  whether  the  advice  given  to  the 
defendant  was  sound  or  otherwise ;   but  the  strange 
fact  remains  that  both  parties  executed  the  contract 
knowing  that  there  was  a  question  open  on  this  yery 
point.    It  may  be  said,  on  the  one  hand,  that  the 
plaintiffs*  predecessors  must  have  intended  to  enter 
into  a  contract  which  could  be  enforced,  and,  on  the 
other  hand,  that  the  defendant  neyerin^«nded  to  enter 
into  a  contract  which  could  be  enforced  against  him 
in  this  particular  respect.    The  reasonable  conclusion 
is  that  they  intended  to  make  and  accept  the  stipu- 
lation for  what  it  was  worth ;    and  I  cannot  bnng 
myself  to  think  that,  under  such  circumstances,  the 
judgment  of  the  court  on  the  question  whether  the 
contract  should  be  governed  by  English  or   other 
law  depends  on  the  possibility  or  even  probability 
that    the   restrictive    stipulation    can   be    enforced 
in    one    event    but    not    in    the   other.      If   this 
be  a  sound   view,  the    only   point   clearly  in   the 
plaintifb'  favour  is  that  arising  on  the  form  of  the 
contract.      Ought  that,   having  regard    to  all    the 
circumstances,  to  be  allowed  to  outweigh  other  con- 
siderations prevailing  in  the  contrary  direction?    I 
have  not  thought  it  worth  while  doseiy  to  study  any 
decided  cases  other  than  the  three  cited  in  argument, 
which  not  merely  cover  the  whole  ground,  but  refer 
to  numerous  authorities,  some  more  or  less  bearing  on 
the  question  under  consideration.    But  I  have  con- 
sulted Mr.  Westlake's  book  on  Private  International 
Law.    At  the  date  of  tiie  publication  of  the  last 
edition  (the  third)  Handyn  &  Uo.  v.  TcUUker  DistUlerv 
had  not  been  decided  in  the  House  of  Lcnrds,  and  with 
that  before  him  the  learned  author  may  hereafter 
accept  the  intention  of  the  parties  as  a  more  complete 
guiae  than  apparently  he  has  hitherto  done ;  but  in 
substance  his  general  statement  of  tiielaw  agrees  with 
that  decision  in  that  case  and  the  previous  authorities, 
as  also  with  Mr.  Dioey's  statement,  to  which  reference 
has  already  been  made.    This  is  what  Mr,  Westlake 
says  in  section  212,  on  p.  258 :  **  It  may  probably  be 
said  with  truth  that  the  law  by  which  to  determine  the 
intrinsic  validity  and  effects  of  a  oontraot  will  be 
selected  in  England  on  substantial  considerations,  the 
preference  being  given  to  the  country  with  which  the 
transaction  has  the  most  real  connection,  and  not  to 
the  law  of  the  place  of  contract  at  such."    That  seems 
to  me  to  be  as  precise  and  accurate  a  statement 
as  one  can  expect   to   find   in    any   judgment   or 
treatise,  having  re^^ard  to  the   necessarily  infinite 
variety  of  facta  which  require  consideration  in  oases 
of  this  character.    Oan  it  be  doubted  that  tiie  country 
with  which  the  transaction  here  had  the  most  real 
connection  was  Soutii  Africa,  and  particularly  that 
part  of  South  Africa  which  is  comprised  in  the  South 
African  BepuUic  ?    I  have  already  pointed  out  that 
the  contract  was  executed  there  and  intended  to  be 
performed  there;    that  the  defendant,    though    an 
febglishman,  had  been  and  was  residinff  in  Johannes- 
burg and  intended  it  to  be  his  place  of  business,  and 
therefore  of  residence ;   and  that  although  the  other 
party  to  the  contract  was  strictly  an  English  com- 
pany, yet  it  was  there,  and  not  in  England,  that  their 
ousicess  had  been  and  was  intended  to  be  carried  on. 
And  the  stipulation   in  question  has   reference   to 
South  Africa  and  not  to  England,  where  the  defendant 
is  free  to  carry  on  business  as  he  pleases.    In  my 
opinion  the  principles  of  the  decided  cases  and  the 
rules  there  laid  down  compel  me  to  hold  that  this 
contract  was  not  intended  to  be  governed  and  is 
not    governed  by  Knglish  law.     Then   comes   the 

fuestion   by    what  law   it  ought  to  be  governed, 
t   was   certainly   intended    to  be    perfonned,    if 


and  when  circumstances  so  required,  tbroDgboot 
South  Africa,  the  limitation  of  which  I  am  not 
called  upon  to  define.  Jt  therefore  falls  within  tke 
class  under  which  the  contract  may  be  said  to  be 
intended  to  be  performed  partly  in  one  place  nd 
partly  in  another.  I  have  found  no  authoritj  for 
holding  that  it  miffht  at  any  time  and  for  tmrn 
purposes  be  governed  by  one  law,  and  at  anothw  tins 
and  for  other  purposes  by  a  different  law.  If  boond 
to  select  one  system  of  law  as  that  govemisg  the 
contract,  I  must  select  that  with  which,  to  npeit 
Mr.  Weetlake's  phrase,  *<  the  transaction  has  the  nort 
real  connection,*'  and  that  is  undoubtedly  the  SontK 
African  BepuUic,  which  for  this  purpose  at  least  aiiMt 
be  tr^ted  as  an  independent  sovereign  State,  jut  m 
according  to  the  CSonstitution  of  the  XJnited  SUtei  of 
America  the  State  of  Massachusetts  was  in  the  Miammri 
Steamship  case,  1  hold  the  ccmtraot  to  begovenisd 
by  BovlUl  African  law.  The  result  ia  that  the  foithv 
tnal  must  be  adjourned  in  order  to  give  the  partiH 
the  opportunity,  until  now  conveniently  defened.  of 
producing  evidence  respecting  that  law.  There  nust 
be  a  declaration  that  the  contract  ia  governed  by  the 
law  of  the  South  African  BepubUo. 

Solicitors,  Lougliborough^    Gtdge,  NuMy  S  Dnm; 
H,  O,  Campion  &  Co, 


Chan.  Div.       ] 


Cozens-EDurdy, 


Jidy8,21 


In  re  Maddogk. 
Butt  v.  Wbioht.  (a.) 


Pradioe'-CosU^Taxaiion'-Emiplo^meni  of  two 
— Trusteie—HogUle  attack— Severance  ofdefemou 

A  hoMe  attack  being  made  in  a  creditor's  admiM' 
tration  tuition  against  one  of  two  trustees  and  defendaak^ 
tJte  oMacked  trustee  was  allowed  to  appear  sepanddf, 
and,  tJie  attack  having  substantially  failed^  was  ficv 
his  costs  as  between  solicitor  and  client,  Tlte  plaintif 
had  employed  two  counsel, 

EM,  that  the  attacked  trustee  was  to  be  aUowei  hit 
costs  of  enyploymettt  of  twojcounad. 

Summons. 

This  was  a  sununons  to  review  taxatinn  of  oosfei  is 
a  creditor's  action  commenced  in  the  liverpool 
Begistry  to  administer  the  estate  of  Maiy  Ana 
Maddock.  The  defendants  were  the  exeoaton  sod 
trustees  of  her  wfll,  and  the  question  was  as  to  fts 
right  of  one  of  the  tmstees,  Wright,  to  have  hi^  eosls 
of  the  employment  of  two  counsel  at  the  hesring  oa 
further  consideration.  Wright  was  a  member  of  tte 
fbcm  of  solicitors  who  acted  for  the  execotoa  sad 
trustees.  There  was  a  danse  in  the  wiU  authmig 
the  sdidtor-tnistee  to  act  and  be  paid  in  the  ortoiy 
way,  but  that  direction  was  inoperative  as  sg«Ht 
creditors,  the  benefit  taken  by  the  solicitor  or  hs 
firm  being  in  the  nature  of  a  legacy.  , 

The  action,  although  begun  as  a  simple  creJiW^ 
administration  action,  was  by  arrangement  tiizi» 
into  a  more  complicated  proceeding,  raisog  tas 
question  of  the  validity  of  certain  voluntsgy  w*^ 
ments  of  which  the  defendants  were  also  tmstes. 
The  plaintiffs,  by  minutes  submitted  before  haihv 
conaiaeration,  sought  to  take  away  the  conduct  of  tibs 
sale  of  the  unsold  property  from  the  defendsats,  aas 
to  obtain  an  order  of  a  hostile  nature  against  the  M» 
dant  Wright  alone  in  respect  of  a  sum  of  £2,400>mis 
in  the  executondiip  accounts  had  been  treited  is 

(a.)  Bepotted  by  Nbvillk  TmBUTT,  Esq.,  Bar- 

rister-at-Law* 
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expeoMf  of  exeontonhip,  and  whioh  repreaeated 
tana  paid  to  his  firm  for  oosts.  The  matter  came  on 
for  further  consideration  in  Janaary,  1899,  before 
Byrne,  J.,  who  gave  the  plaintiffs  the  conduct  of  the 
saJes,  hot  not  on  the  ground  of  misconduct  on  the 
part  of  the  defendants,  to  whom  he  gave  their  coats 
as  between  solicitor  and  client.  He  iJso  directed  that 
in  taxing  the  cofets  of  the  defendants  in  reapect  of 
their  appearances  on  further  oonaideration,  the 
district  registrar  was  to  allow  a  separate  set  of  costs 
to  each  defendant.  With  regard  to  the  £2,400  the 
court  drew  no  distinction  between  the  defendants, 
bat  directed  the  bills  to  be  taxed  or  moderated,  and 
the  re|;istrar  was^  without  prejudice  to  any  question, 
to  distinguish  between  profit  oosts  and  other  coats, 
charges,  and  disbursements. 

The  registrar,  in  taxing  the  oosts  of  the  action, 
allowtd  the  present  plaintiff  (there  had  been  an  order 
of  reviTor)  the  coats  of  the  two  counsel,  but  refused 
to  allow  the  defendant  Wright  the  costs  of  more  than 
one  oounsel.  The  defendant  Wright  took  objection 
to  this  on  the  grounds  that  the  plaintiff  had  been 
allowed  a  leader;  that  the  registrar  had  been 
infomied  of  the  counsel  whom  the  defendant  was 
going  to  brief,  and  of  his  fees,  and  had  made  a 
note  of  the  facts  in  his  minute  book,  and  that  there 
had  been  a  large  amount  of  argument  in  court.  The 
le^trar  stat^  in  answer :  *'  5.  The  fact  that  the 
plaintiff  has  been  allowed  the  fees  of  two  counsel  does 
not  Beem  to  me  to  be  material.  G^ie  plaintiff  is  a 
creditor  administering  the  estate  on  oehalf  of  the 
creditors.  The  persons  benefidaJIy  interested  in  the 
estate,  other  than  the  plaintiff,  appeared  by  one 
connsel  only,  as  did  Mr.  HaQ,  one  of  the  defendants 
who  appeared  separately,  and  was  allowed  by  the 
judge  his  costs  of  doing  so.  The  two  counsel  there- 
fore appeared  for  Mr.  Wright  alone,  and  ioaamudh  as 
be  is  only  one  of  two  trustees  not  beneficially  in- 
terested, I  do  not,  in  the  exercise  of  my  discretion, 
consider  he  was  justified  in  putting  the  estate  to  the 
axpenie  of  two  counsel.  The  arsument  in  court,  so 
far  as  the  truateea  were  conoemea,  referred  moatly  to 
their  own  coats  and  the  conduct  of  the  sale,  which  was 
given  by  the  judge  to  the  plaintiff." 

The  defendants  thereupon  took  out  the  present 
lommoiis. 

Asihury,  Q.C,  and  MacCmkeyy  tot  the  applicants. 
F,  if.  Preston,  for  the  respondents. 

Cur*  adv.  vulf, 

July  22.— Cozbns-Habdy,  J.— I  think  that  it  is 
evident  that  there  was  a  serious  matter  of  litigation 
between  the  plaintifis  and  the  defendant  Wright, 
involving  a  liability  forthwith  to  pay  into  court  a 
very  considerable  sum  of  money.  This  question  was 
in  Bubetance  decided  against  the  plaintiffs,  and  in 
favour  of  Wright.  The  registrar  has  refused  to  allow 
him  the  costs  of  more  than  one  coimsel. 

That  it  is  competent  for  the  court  to  over-rule  the 
uedaion  of  the  toxtng  master  in  such  a  matter  as  this 
is  clear.  I  may  refer  to  the  case  of  Kirkwood  v. 
Wei«/cr,  26  W.  B.  812,  9  Oh.  D.  239,  where  Fry,  J., 
on  a  party  and  party  taxation,  allowed  the  costs  of  a 
third  counsel  which  had  been  disallowed  by  the  taxing 
piasff r.  But  I  have  felt  considerable  doubt  whether 
it  is  right  for  me  to  review  the  taxation  in  this  respect, 
for  I  recognise  fully  that  the  discretion  of  the  taxing 
master  ought  not  to  be  lightly  interfered  with.  There 
p^f  however,  circumstances  in  this  case  which  I  think 
jnstify  me  in  lef erring  it  back  to  the  registrar  to 
allow  the  proper  costs  of  a  second  oounsel.  When  a 
trustee  is  attacked,  and  sought  to  be  rendered  liable 
|or  a  considerable  sum  of  money,  and  when  the  attack 
fails  and  the  judge  directs  taxation  of  his  solicitor 


and  client  oosts,  I  think  that  it  is  not  reasonable  to 
refuse  to  allow  him  the  same  assistanoe  from  oounsel 
as  the  plaintiff,  the  attacking  party,  had.  The  regis- 
trar seems  to  have  proceeded  upon  a  wrong  principle, 
and  to  have  beenixmuenced  by  the  fact  that  Byrne,  J., 
thought  fit  to  allow  a  separate  set  of  costs  to  each  of 
the  defendants ;  but  I  do  not  think  that  t^  droum- 
stance  makes  any  differenoe.  The  right  given  to  the 
defendant  Hall  to  appear  by  separate  counsel  ought 
not  to  prejudice  the  defendant  Wright.  The  position 
of  a  trustee  is  at  all  times  one  of  difficulty,  and  I  am 
not  disposed  to  say  that  Mr.  Wright  acted  unreason- 
ably or  improperly  in  instructing  two  counsel  to 
represent  him. 

Solicitors,  Wright,  Becket,  d  Co,,  Liverpool;  Oibhons 
A  ArJde,  Liverpool. 


,^?:,,?-  ^% .  \  July  10. 

(Philumore,  J.)  j  ' 

QXJBBN  OP  THB  BlVXR  StSAKSHIP  Co.  (LiMITKD)  V. 
COKSEBYATOBS  OF  THB  BlVBB  ThAMBS.  (a.) 

TJumiu—Landing   stage — Authorized  toll  of  sixpence 

for  use  of  pier — ** Every  time  of  calling" — Illegal 

charge§^Bight  to  recover    excess    so   paid — Thames 

Conservancy  Act,    1894   (57  A  58  Vict,  c.  docxxvii,), 

as.  68,  166. 

By  section  166  of  the  Thames  Conservancy  Act,  1894, 
the  conservators  are  authorized  to  levy  a  toll  of  sixpence 
**for  each  and  every  time  of  call"  on  any  vessel  using 
any  of  their  piers  or  landing  stages  to  embark  or  dis- 
charge her  passengers  and  goods, 

Tne  plaintiffs  owned  a  pleasure  steamer  which  ran  day 
trips  between  the  Old  8vxin  Pier,  London  Bridge,  aiui 
Hampton  Court,  The  steamer  was  brought  alongside  the 
Old  Swan  Pier  about  three-quarters  of  an  hour  before 
the  advertised  starting  time  and  remained  there  until  she 
started,  her  officers  meanwhile  doing  all  they  could  to  get 
persons  to  take  tickets  ftr  the  trip. 

The  conservators  by  resolution  decided  that  tJie  plaintiffs 
used  the  pier  for  a  longer  period  daily  than  would  be 
covered  by  a  mere  **  call "  at  the  pier  by  their  vessel,  for 
which  the  6d,  toll  was  payable,  and  they  alleged  their 
right  to  impose  a  terminal  charge  for  this  use  of  the  pier 
by  the  plaintiffs  of  £2  a  week.  For  a  time  this  increased 
charge  was  paid. 

Held,  that,  although  the  conservators  might  have  a 
right  to  ask  for  special  payment  from  a  vessel  using  the 
pier  other  than  for  the  purpose  merely  of  embarking 
passengers  or  goods,  that  would  be  based  on  contract ;  but 
there  was  nothing  in  the  Act  which  gave  the  defendants 
the  right  to  levy  more  than  the  6d,  toll  on  a  vessel  merely 
because  she  was  more  than  a  few  minutes  alongside  a  pier 
embarking  or  discharging  her  passengers  or  goods  ;  and 
that  the  extra  charge  already  paid,  being  unauthorized, 
was  paid  without  consideration,  and  could  be  recovered 
back. 

The  plaintiffs  were  the  owners  of  the  steamship 
Queen  Elizabeth,  which  during  the  summer  months  rau 
between  London  and  Hampton  Court,  using  the  Old 
Swan  Pier  at  London  Brid^  as  the  starting  point  of 
the  trip,  and  competed  with  The  Cardinal  Woh*Tf, 
the  property  of  tiie  Thames  Steamboat  Company. 

By  section  165  of  the  Thames  Cfm^rvanoy  Act, 
1894,  the  conservators,  in  whom  the  Old  Swan  Pier  is 
now  vested,  are  entitled  to  charge  a  toll  of  6d.  each 


(a.)  Bepcrted  by  Ebbkinb  Beid,  Esq.,  Barrisier- 
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tame  a  steamer  oalli  at  that  pier  for  the  purpose  of 
embarkiiig  or  disembarking  passengers  or  goods. 

Daring  1897  the  defendants  received  from  the 
plaintiffs  this  toll  of  6d.,  but  as  it  was  the  oostom 
of  the  plaintiffs  to  bring  The  Quern  Elizabeth  along* 
side  the  Old  Swan  Pier  about  three-quarters  of  an  hour 
before  the  advertised  starting  time,  and  to  remain 
there  until  the  steamer  started,  soliciting  passengers, 
the  defendants  alleged  that  they  were  entitled  to 
make  a  special  charge  to  steamers  using  the  pier  in 
this  way. 

Aooordinglv  the  conservators  passed  a  resolution 
that  a  toll  of  10s.  a  day  should  be  demanded  from 
all  steamers  "*^^"g  more  than  a  passing  call  at  the 
pier.  The  plaintiffs  paid  this  increased  sum  down  to 
February,  1899,  when  it  was  agreed,  after  negotiations 
had  ^  been  going  on  for  some  time  between  the 
parties,  that  the  defendants  should  charge  them  a 
fixed  sum  of  £2  a  week,  instead  of  10s.  a  day.  While 
these  negotiations  were  pending,  the  plaintiffli  were 
advised  to  take  up  the  position  that  the  defendants 
had  no  power  to  demand  more  than  the  statutory  toll, 
and  in  spite  of  the  agreement  come  to,  itiej  brought 
this  action  to  decide  the  question  of  the  legality  of 
the  charge,  and  to  recover  back  £54,  the  amount  of 
the  excess  of  the  toll  so  paid. 

G,  SpenoeT'Bawer,  for  the  plaintiffiB. — ^The  charge 
made  by  the  defendants  over  and  above  6d.  is 
illegal,  and  ought  never  to  have  been  demanded,  and 
being  money  paid  by  us  under  a  mistaken  belief  of 
fact,  can  be  recovered. 

J,  Eldon  Bankee,  for  the  defendants. — The  addition- 
al charge  is  permissible,  because  the  plaintiffs  received 
for  it  extra  privileges.  The  ordinary  toll  of  6i.  is 
for  a  passing  call  for  the  purpose  of  taking  on  board 
passoigers  or  goods,  but  the  plaintiffs  lie  alongside 
the  pier  for  a  much  longer  period  than  in  the  ordinary 
course  of  things  would  be  necessary  to  take  on  board 
or  discharge  passensers  and  goods.  Not  only  is  that 
the  case,  but  they  have  representatives  on  and  about 
the  pier  and  its  approaches  touting  for  passengers. 
They  have  got  something  beyond  what  tliey  are 
entitled  to  demand  under  we  statute,  and  their  use  of 
the  pier  and  the  sum  they  are  to  pay  for  the  privilege 
is  consequently  a  matter  of  agreement,  being  outside 
the  statute  altogether.  At  any  rate,  money  already 
paid  at  the  increased  rate  cannot  be  recovered,  for  it 
was  paid  not  under  any  compulsion,  but  under  a  mis- 
take of  law,  and  the  consi<&ratioa  for  the  payment 
by  the  plaintiffs  was  the  many  fadlities  afforded  them 
for  carrying  on  their  trade. 

G.  Spencer-Bower,  in  reply.— The  special  facilities 
offered  us  are  only  the  same  as  those  granted  to  The 
Cardinal  Wolsey,  which  is  charged  only  the  authorized 
toll  of  6d.  Nor  do  we  remain  alongside  the  pier  a 
longer  time  than  is  reasonably  necessary  to  embark 
our  passengers.  As  for  the  defendants'  contention 
that  the  excess  paid  cannot  be  recovered,  that  is 
clearly  wrong  on  the  authority  of  Cooper  v.  Phibhs, 
15  W.  R.  1049,  L.  R.  2  H.  L.  149.  Lord  Westbory,  at 
page  170,  says:  *'  It  is  said  that  Ignorantia  Juris  haud 
excusatj  but  in  that  maxim  the  word  jus  is  used  in  the 
sense  of  denoting  general  law,  or  the  ordinary  law  of 
the  country.  But  when  the  word  jus  is  used  in  the  sense 
of  denoting  a  private  right  the  maxim  has  no  applica- 
tion." In  West  London  Commercial  Bank  v.  Kitson^ 
32  W.  B.  767,  13  a  B.  D.  360,  Bowen,  L.  J.,  in  his 
judgment  says :  * 'Where  there  is  a  representation  made 
as  to  a  mere  matter  of  law,  it  is  in  nineteen  cases  out  of 
twenty  made  by  a  person  who  does  not  know  the  law 
better  than  the  person  to  whom  it  is  made,  and  at 
whose  risk  it  is  taken  and  acted  upon.  Still,  I  am  not 


prepared  to  say,  and  I  doubt  whether,  if  a  man  who 
wilfully  misrejpresented  the  law  would  be  allowed  in 
equity  to  retam  any  booeftt  he  got  by  aooh  miKepv»> 
sentation."  If  we  remain  at  the  pier  a  longer  tins 
than  is  reasonable,  or  cause  an  obstmotion,  the  Aot 
gives  the  defendants  a  remedy. 

Phiuldcobe,  J. — ^The  main  questioa  tarns  in  this 
case  upon  section  166of  theThameaOoniecvan^Aei, 
1894,  which  gives  the  conservators  power  from  time 
to  time  to  demand,  and  receive  in  respect  of  stesa 
and  other  passenger  vessels  landing  or  embarking 
passengers  or  gocds  from  any  pier  or  landing  plaoe 
belonging  to  them,  tolls  not  ezoeedlng  6d.  rar  each 
and  everv  time  of  call  at  the  same,  or  demand  sack 
other  toll  as  by  byelaws  of  the  ocmaervatocs  lor  tibs 
time  being  may  be  appointed,  and  if  the  ooossrvafan 
think  fit  they  may  permit  a  vessel  to  nee  the  laadiDg 
stage  without  payment  of  any  toll  idiatever.  Another 
difficult^r  arises  from  the  oorre^pondenoe  that  has 
passed  between  the  parties  on  the  sobjeot  d  the  IQs. 
toll.  [His  lordship  read  the  oorrespondenoe  and 
continued :]  The  whole  difficulty  arises  from  theamWg- 
uity  in  the  words  "  each  and  every  timeof  oalL"  TIm 
defendants  contend  that  the  lying  alongsidB  a  pier 
for  the  purpose  of  taking  on  board  a  nomber  of 
passengers  was  different  from  a  paasing  oaU  at  Ae 

Sier  by  a  steamer  in  the  course  of  her  paMsge  vcp  or 
own  stream,  and  that  they  were  entitled  to  make  aa 
extra  charge  in  the  former  case.  But  is  there  xeaDy 
any  difference,  beyond  the  fact  that  a  steamer  wnoid 
have  to  make  a  longer  stay  at  the  pier  from  whiohshs 
started  than  at  intermediate  piers  ?  There  is  power 
given  to  the  defendants  under  the  Act  to  ocder  a 
vessel  to  leave  the  pier,  if  the  steamer  rrmained  aa 
unreasonably  long  time,  and  I  see  no  reaeon  why  tbe 
parties  should  not  come  to  some  arrangemant  hy 
which  the  defendants  should  be  paid  an  inereased 
sum  in  return  for  their  |;ianting  tbe  plaintiflSi  any 
additional  or  special  facdities  at  their  piera.  Bat 
that  is  not  the  ground  upon  whioh  the  inereaeed  toll 
has  been  demanded.  The  defendants  said  they  were 
entitled  to  make  a  terminal  charge  for  the  oae  d  ^ 
Old  Bwan  Pier.  In  my  opinion,  such  a  ohaige  at 
they  sought  to  enforoe  was  an  improper  one»  in  the 
sense  that  it  was  illegal  as  unauthorised  by  the  Ad 
of  1894.  If  my  view  is  right,  then  the 
made  by  the  plamtiffis  were  made  without 
ation,  emd  they  are  entitled  to  recover. 

Then,  as  to  the  complaint  of  preferential 
I  do  not  see  that  the  pl%intiffk  have  made  out  aay 
case  within  section  68  of  the  Act.  Thai  aeotaoBi  ie 
in  these  words  :  "  If  any  officer  or  servant  of  tibe 
conservators  shall  give  undue  preferenoe  to  or 
unnecessarilv  retard  or  obstruct  any  vessel  .... 
embarking,  landing,  loading,  or  umoadmg  pesaoeia  or 
goods  at  any  pier  •  .  •  •  he  shall  for  ewry  sack 
offence  be  liable  to  a  penalty  not  exceeding  408.** 

All  they  allege  is  that  the  defendants  peradtiad  tibe 
rival  company  to  have  a  man  on  the  pier  to  aet  as  a 
sign-post  m  wecting  passengers  to  steamers  of  thai 
company.  The  question  has  arisen  ainoe  this  actioa 
was  brought,  and  I  cannot  therefore  grant  an  injaBs- 
tion  as  otherwise  I  might  have  done,  but  I  think  thai 
whatever  privileges  of  this  sort  are  granted  to  oaa 
company  by  the  defendants  most  also  be  gracted  to 
the  other,  and  if  the  defendants  fail  to  do  so  in  the 
future  and  an  action  claiming  an  injnnetiasi  bs 
brought  it  should  succeed.  £i  my  jodgawt  Iks 
plaintiffi  are  entitled  to  the  amount  claimed  oei  tbe 
writ,  with  costs. 

Solicitors  for  the  plaintifiis.  Barlow  A  Barlow, 

Solicitor  for  the  defendants,  James  Emgke$^ 
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Q.  B.  Div.  1  «  ,    -,    -,, 

(Lawrance  and  Channell,  JJ.)  j  ^^'      '    " 

BowLABDS  {Appellant)  v,  Milleb  {Reapondeiit),  (a.) 

Ship — Seamen — Wages — Seaman  engaged  abroad — 
Advance  of  wages  abroad  by  master — Right  to  deduct 
— 8  Oeo.  1,  c.  24.  s,  7— Merchant  Shipping  Act,  1894 
(57  d:  68  Vict.  c.  60),  m.  140,  163. 

When  a  ship  is  in  a  foreign  port,  the  master  of  the 
ffessel  can  make  a  valid  eontrad  with  a  seaman  whom  he 
is  there  engaging  for  the  homeward  voyage  for  an  advance 
to  the  seaman  of  any  sum  on  account  of  his  wages  con- 
ditionally  on  his  shipping,  '  Such  advance  is  not  limited 
to  one  month's  wa^es,  and  if  the  master  pays  the  sum  so 
advanced  to  the  seaman,  or  to  any  person  authorized  by 
the  seaman  to  receive  it,  he  can  at  the  end  of  the  voyage 
deduct  from  the  seaman's  wages  the  whole  sum  advancMl, 
as  such  advances  are  not  prohibited  by  section  1^  of  the 
Merchant  Shipping  Act,  1894,  or  otherwise. 

Case  stated  by  jnstioeB  of  the  peaoe  in  and  for  the 
borough  of  South  Shields. 

At  a  petty  sessions  held  at  South  Shields  a  com- 
plaint was  preferred  by  Fred  Miller  f  the  respondent) 
against  Morris  Bowlands  (the  appellant)  under  the 
Merchant  Shipping  Act,  1894,  charging  titie  appellant 
with  refusing  to  pay  to  the  respondent  the  sum  of 
£11  Os.  6d.,  being  a  balance  of  wages  alleged  to  have 
been  earned  and  dne  to  the  respondent  as  an  able 
seaman  on  board  of  the  sailing  ship  Button  Hall,  of 
which  the  appellant  was  the  master,  from  the  7th  of 
February  to  the  10th  of  September,  1898,  on  a  voyage 
from  San  Francisco  to  Antwerp  and  the  Tyne  at  the 
rate  of  £4  per  month. 

This  complaint  was  heard  and  determined  by  the 
juatices  on  the  loth  of  September,  1898,  when  the 
appellant  was  ordered  to  pay  to  the  respondent  the 
sum  of  £6  17s.  8d.  and  15s.  6d.  costs. 

The  appellant  being  dissatisfied  with  the  decision 
of  the  justices  to  the  extent  of  £4  2s.  lOd.,  as  being 
erroneous  in  point  of  law,  applied  for  and  obtained 
this  case. 

It  was  proved  before  the  justices  that  the  vessel 
Button  Ball  was  lying  at  6ui  Frandsco  wanting  a 
crew,  and  the  appellant  (the  master)  had  requisitioned 
a  Mr.  Herman,  a  crimp,  to  secure  him  one.  "Mr, 
Herman  procured  the  respondent  and  others,  who 
were  entered  on  the  articles  as  A.B.'8. 

The  master  had  made  no  inquiry  as  to  their  abDity, 
bat  three  or  four  days  after  saUing  from  San 
Francisco,  he  had  the  men  before  him,  including 
the  respondent,  and  he  then  disrated  Uie  respondent 
and  some  others  from  £4  per  month  to  £2  10s.  per 
racnth,  being  the  rate  of  ordinary  seamen's  wages. 
It  was  one  of  the  terms  of  the  engagement  of  the 
men.  by  the  appellant  that  they  should  receive  an 
ndvance  of  forty  dollars  (equal  in  Britifih  sterling  to 
£8  ds.  8d.} ;  thereupon  a  note  of  which  the  following 
is  a  copy  was  drawn  up  (it  was  not  clear  by  whom) 
nnd  passed  from  the  respondent  to  the  crimp.  It  was 
not  signed  by  the  appellant,  nor  by  any  one  on  his 
b«balf,  and  contained  no  obligation  whatever  on  the 
part  of  the  appellant  to  pay  it.  No  evidence  of  the 
p»3  ment  of  the  note  was  tendered  before  the  justices, 
bat  there  was  meiely  the  production  of  the  note. 

The  note  was  as  follows:  ''Forty  dollars.  San 
Francisco,  the  lUh  of  April,  1898.  Beceived  on 
board  the  ship  Button  Ball.  Fred  Miller,  as  seaman, 
who  acknowledges  to  having  shipped  and  received 
the  sum  of  forty  dollars  in  advance  and  who  hereby 
assigns  this  note  to  Mr.  Herman,  Officer  Com- 
loanding." 

(a.)  Beported  by  Sir  Shebston  Bakbb,  Bart., 

Barrister-at  -  Law. 


This  note  bean  the  following  endorsement,  namely : 
''  San  Francisco,  the  11th  of  April,  1898.  For  value 
received  I  hereby  assign  this  note  to  "NLc,  Herman. — 
Fred  Miller.'' 

The  respondent  (who  had  never  been  to  sea  before) 
and  was  apparently  unacquainted  with  the  usages  of 
crimps,  did  not  raise  anv  objection  to  this,  expecting 
to  receive  some  money  nom  Herman ;  but  he  stated 
that  as  a  matter  of  fact  he  got  no  money  from  him 
whatever,  but  only  some  odds  and  ends  towards  an 
outfit* 

On  arriving  in  England  the  respondent  was  offered 
his  wages  at  the  rate  of  £2  10s.  per  month,  less  the 
advanced  deduction  of  £8  5s«  8a.  The  respondent 
refused  to  accept  it,  and  made  this  complaint  to  the 
justices. 

The  justices  decided  that  the  disrating  of  the 
respondent  was  right  and  proper;  but  that  the 
deduction  of  £8  5s.  8d.  for  two  months'  advance  at 
San  Francisco  on  the  form  above  given  was  not 
authorised  by  law,  and  they  allowed  a  deduction  of 
£4  2s.  lOd.  only  (being  one  month's  wages  and  a 
small  sum  for  the  difference  in  exchange)  under  the 
limitation  contained  in  section  140  of  the  Merchant 
Shipping  Act,  1894,  sub-section  1. 

It  was  contended  on  the  part  of  the  resi>ondent  that 
by  section  140  of  the  Merchant  Shipping  Act  the 
utmost  advance  which  could  be  made,  assuming  that 
section  applied  to  the  present  case,  was  to  the  extent 
of  one  month's  wages. 

The  appellant  contended  that  the  law  permitted 
advances  abroad  to  be  made  to  any  extent,  and 
insisted  upon  the  whole  deduction. 

The  respondent,  however,  relied  upon  section  163 
of  the  same  Act  as  a  distinct  prohibition  against  any 
advance    whatever   abroad,    and   that    besides   this 

Srohibition  the  note  given  to  the  crimp  was  not  a 
ooument  binding  the  appellant  to  pay  it,  and 
therefore  not  binding  upon  the  respondeat  at  all ; 
that  it  was  not  signed  by  the  appellant  or  by  anyone 
on  his  behalf,  and  that  it  was  to  all  intents  an 
assignment  or  charge  made  by  the  seaman  prior  to 
the  accruing  of  wages,  which  by  clause  (b)  of  sub- 
section 1  of  section  163  is  declared  not  binding  upon 
the  seaman  making  the  same. 

On  the  other  hand  .'the  appellant  farther  contended 
that  neither  of  these  sections  applied  to  advances 
made  to  seamen  abroad ;  that,  in  fact,  there  was  no 
restriction  on  advances  made  abroad,  and  that  these 
two  sections  had  reference  to  vessels  sailing  from  the 
United  Kingdom  only,  and  that  even  if  section  163 
did  apply,  the  transaction  was  not  an  assignment 
within  the  meaning  of  the  section. 

The  justices  decided  that  section  163  was  controlled 
by  section  140,  and  that  the  first  part  of  the  section 
authorized  an  advance  made  anywhere  but  only  to 
the  extent  of  one  month's  wages,  and  thereupon  they 
adjudged  the  appellant  to  be  entitled  to  deduct  one 
month's  wages  only  from  the  respondent's  claim. 

The  appellant  was  dissatisfied,  and  insisted  upon 
claiming  the  full  deduction  of  £8  ds.  8d. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Were  the  justices  correct  in  their  interpretation  of 
section  140,  sub-section  1,  as  applicable  to  this  case, 
which  they  held  to  authorize  an  advance  to  the  extent 
of  one  month's  wages,  no  matter  where  the  ship 
might  be  in  which  the  seaman  was  about  to  sail; 
and,  if  so,  were  they  right  in  allowing  a  deduction  of 
one  month's  wages  only  ?  (2)  Is  section  163  centre  lied 
by  section  140  ?  If  not,  and  the  court  should  be  of 
opinion  that  section  163  altogether  prohibits  advances 
anywhere  out  of  the  United  Kingdom,  then  the 
respondent  should  be  entitled  to  receive  the  whole 
balance  of  his  wages  properly  due  to  him  without 
;  deducting  any  part  of  the  alleged  advance  of  two 
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months'  wages.  (3)  If  theoourt  should  be  of  opinion 
that  the  jostioes  were  wrons  in  their  interpretation  of 
these  two  sections,  and  that  there  is  no  limit  to 
advances  which  may  be  made  to  seamen  abroad,  and 
that  the  advance  was  lawfully  and  properly  made, 
and  is  not  otherwise  void  for  want  of  the  appellant's 
signature  making  it  binding  on  him,  then  tne  order 
is  to  be  revers^  to  the  extent  of  £8  5s.  8d«,  the 
advance  claimed  to  have  been  made. 

It  was  admitted  in  argument  that  the  money  had 
been  paid  by  the  appellant  to  Herman. 

The  Merchant  Shippiog  Act,  1894  (67  &  58  Viot  c. 
60),  provides:  Sechon  140.— (1)  (a)  "Where  an 
ai^ement  with  the  crew  is  required  to  be  made  in  a 
form  approved  hj  the  Board  of  Trade,  the  agreement 
may  contain  a  stipulation  for  payment  to  or  on  behalf 
of  the  seaman,  conditionally  on  his  going  to  sea  in 
piursuance  of  the  agreement,  of  a  sum  not  exceeding 
the  amount  of  one  month's  wages  payable  to  the 
seaman  under  the  agreement ;  and  ((}  stipulations  for 
the  allotment  of  a  seaman's  wajees  may  be  made  in 
accordance  with  this  Act.  (2)  Save  as  i^oresaid  an 
agreement  by  or  on  behali  of  the  em^doyer  of  a 
seaman  for  the  payment  of  money  to  or  on  behalf  of 
the  seaman  conoitionally  on  his  going  to  sea  from  any 
port  in  the  United  Kingdom  shall  be  void,  and  anv 
money  paid  in  satisfaction  or  in  respect  of  any  sucm 
agreement  shall  not  be  deducted  from  the  seaman's 
wages,  and  a  person  shall  not  have  any  right  of 
action,  suit,  or  set-off  against  the  seaman  or  his 
assignee  in  respect  of  any  money  so  paid  or  purporting 
to  have  been  so  paid." 

Section  163. — (1)  **  As  respects  wages  due  or 
accruing  to  a  seaman  or  apprentice  to  the  sea  service 
— (a)  tbey  shall  not  be  subject  to  attachment  or 
arrestment  from  any  court ;  {b)  an  assignment  or  sale 
thereof  made  prior  to  the  aooruiEg  thereof  shall  not 
bind  the  person  making  the  same;  (c)  a  power  of 
attorney  or  authority  for  the  receipt  thereof  shall  not 
be  irrevocable ;  and  (d)  a  payment  of  wages  to  the 
seaman  or  apprentice  shall  be  valid  in  law,  notwith- 
standing any  previous  sale  or  assignment  of  those 
wages,  or  any  attachment,  incumbrance,  or  arrestment 
thereof.  (2)  Nothiog  in  this  section  shall  affect  the 
provisions  of  this  Act  with  respect  to  allotment  notes." 

Harridge,  for  the  appellant.«^The  master  of  the 
ship— -the  appellant^was  entitled  to  deduct  from  the 
respondent's  wages  the  whole  sum  advanced.    He 
could^  make^  a  valid   agreement   with   the   seaman 
in  this  foreign   port   for   an    advance   to   him   of 
any   part  of   his   wages   and   he   has   done  so   in 
this  case.    Such  an  agreement  made  in  a  foreign 
port  is  binding  unless  it  is  prohibited  by  any  statute. 
It  is  said  that  it  is  prohibited,  and  that  by  reason  of 
section  140  of  the  Merchant  Shipping  Act,  1894,  the 
appellant  could  deduct  at  the  most  a  sum  equal  to 
one  month's  wages ;  but  sub- section  2  of  that  section 
shows  that  it  has  no  application  where,  as  in  this 
case,   the  seaman  was  engaged  in  a  foreign  port. 
That  section  deals  entirely  with  cases  where  the  sea- 
man goes  to  sea  from  a  port  in  the  United  Kingdom, 
and  it  was  so  held  by  this  court  on  the  26th  of 
January,  in  the  case  of  Bitchie  v.  Larsen,  ante,  p.  413, 
80  li.  T.  Bep.  259,  which  really  governs  and  condudes 
this  case.    Here  there  was  very  little  doubt,  as  the 
magistrates  seem  to  have  thought,  that  this  sum  of 
money  was  paid  by  the  appellant  to  Herman  by  the 
respondent's  authority.    It  was  therefore  a  payment 
made  to  him,  and  section  163  does  not  apply  to  or 
affect  such  payments,  as  it  does  not  prohibit  advances 
at  all. 

J*  i>.  Johnson^  for  the  respondent. — ^The  justices 
ought  to  have  held  that  the  respondent  was  entitled 
to  receive  the  whole  of  his  wages  on  the  termination 


of  the  vojrage.    They  were  wrong  in  allowing  ths 
appellant  to  make  any  deduction  whatever,  evsn  of 
the  one  month's  wages.     Section  163  of  the  1st 
governs  this  case.    That  section  deals  with  wages  dm 
or  accruing  to  the  seaman,  and  it  says  in  daose  [h) 
that  an  assignment  or  sale  of  such  wages  made  poor 
to  the  aooraJng  thereof  shall  not  bind  the  seaoaa, 
and  in  clause  M  that  an  authority  for  the  reoe^  of 
the  wages  shall  not  be  irrevocableu    What  took  phoe 
in  this  case  was  either  an  assignment  or  sals  by  tiie 
seaman  of  his  mgeSf  whioh  would  not  be  binding,  or 
an  authority  to  Herman  to  receive  the  money,  jfiaA 
would  not  be  irrevocable.    For  the  purposes  ol  tlni 
case  I  concede  that  the  money  was  pud  by  the  appel- 
lant to  Herman,  but  I  contend  that,  wiiekhsr  the 
appellant  paid  the  money  to  Herman  or  did  noi  pay 
it  to  him,  the  money  cannot  be  deducted  from  tht 
respondent's  wages.    I  rely,  therefore,  on  the  ezpM 
words  of  section  163  as  showing  that  no  dednetina 
can  be  made ;  and  I  rely  also  on  the  words  of  seotioB 
7  of  the  Act  8  Qteo,  1,0.  24,  which  is  utiSL  m  fatrn. 
That  section  prohibits  all  payments  of  wages  abroad 
except  to  the  extent  of  one-half  the  wages  acfcoslly 
due.  and  here  no  wages  were  due.  The  case  of  BUAk 
V.  Larun^  which  has  been  referred  to,  was  dedde>i 
upon  section  140,  and  the  sections  163  of  the  Act  of 
1894  and  7  of  8  Geo.  1,  c  24,  were  not  referred  to. 


Horridge  replied. 


Cifr.  ad»»  toA. 


Feb.   17.-~The  judgment  of  Thb   Goubt  (Liv- 
BANOB  and  Ohanstbll,  JJ.)  was  read  by 

Chaitnell,  J. — ^This  was  a  case  stated  by  jnstioei 
on  proceedings  before  them  taken  by  a  seaman  joiet 
the  Merchant  Shipping  Act,  1894,  to  recover  waps 
claimed  by  him,  and  it  raised  a  question  veir 
similar  to  that  in  a  case  of  Riiehie  v.  Lanm. 
ante,  p.  413,  decided  by  us  on  the  26th  of  Janmiy 
last.  The  magistrates,  however,  in  the  presni 
case  based  their  decision  on  section  163  of  the  Ad 
of  1894,  a  section  to  which  our  attention  was  aot 
called  on  the  argument  of  the  former  case,  and  is 
addition  our  attention  was  called  by  oouneri  for  the 
respondent  in  the  present  case  to  the  statute  8  Geo.  1, 
c.  24,  the  7th  section  of  whioh  appears  to  be  still  is 
force,  though  almost  all  the  Act  has  been 
It  became  necessary,  therefore,  for  ns  to 
only  whether  the  present  case  differed  in  any 
particular  from  the  former  case,  but  also 
our  former  decision  was  correct.  We  aooonfia^ 
took  time  to  consider  the  matter.  In  JSUekk  v. 
Lar$en  we  decided  that  advances  to 
conditional  on  their  shipping  from  a 
port->although  there  was  a  British  consul 
were  not  forudden  by  the  combined  effiact  of 
124  and  140  of  the  Merchant  ShippijDg  Act,  ld9l. 
We  assumed  that  they  were  not  forbidden  by  aay 
other  statute,  as  none  was  called  to  oar  mtMmHam. 
Our  former  judgment  was  given  immediately  csi  iks 
oondusion  of  the  argument,  as  the  case  theo  appeased 
quite  clear.  I  have  now  fully  reccmsidered  tkm  whok 
matter,  and  I  am  confirmed  in  the  view  I  took  oa 
the  former  occasion  as  to  the  effect  of  the 
which  we  then  had  under  consideration.  I  8101 
the  effect  of  those  sections  is  dear,  and  I  tbiak 
unnecessary  to  repeat  what  I  then  said.  I  have 
come  to  the  oondusion,  though  with 
doubt,  that  the  sections  to  whioh  we  have 
referred  do  not  affect  the  matter,  and  that  our 
decision  was  correct.  I  will  deal  first  witk  the 
statute  8  Geo.  1,  c  24,  which  was  "  an  Act  for 
more  effectual  suppressing  of  piracy.'*  I  think 
7  th  sei^tion  of  that  statute  is  certainly  nniepeskd^l 
It  is  printed  in  the  revised  edition  of  the  statu  tBi»  the 
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rest  of  the  Acst  beioff  omitted.    In  the  Law  Beports 
Index  of  Statates  Kepealed  the  other  sections  are 
shown   to  be   rejpealea,  but   this   not    It  is   also 
referred  to  as  ensting  in  most  of  the  editions  of 
Abbott  on  Shipping,  down  to  the  eleventili,  though  it 
has  been   dropped   out   in  the   two   last   editions, 
apparently  because  it  is  considered  superseded  rather 
thiuDL  repealed.    The  words  of  the  7th  section  of  that 
Act  are  as  follows :  "  And  for  prevention  of  seamen 
or    mariners    deserting  merchant    ships    or   yessels 
abroad  in  the  plantations,   or  in  any   other  parts 
beyond  the  seas,  which  is  the  chief  occasion  of  their 
tnriiing  pirates,  and  of  gi'Oftt  detriment  to  trade  and 
navigation,  and  is  chieny  occasioned  by  the  owner  or 
owners  cf  ships  or  vessels  paying  wages  to  the  seamen 
or    mariners  when  abroad;    be    it  enacted  by   the 
authority  aforesaid,  that  no  master  or  owner  of  any 
merchant  ship  or  vessel,  shall  pay  or  advance,   or 
canae  to  be  paid  or  advanced,  to  any  seaman  or 
manner  during  the  time  he  shall  be  in  parts  beyond 
the  aeas,  any  money  or  effects  upon  account  of  wages, 
exceeding  one  moiety    of    the  wages  which   shall 
be    due   at  the  time  of  auch    payment,  until   such 
ship  or  vessel  shall  return  to  Great  Britain  or  Ireland, 
or  the  plantations,  or  to  some  other  of  His  Majesty's 
dominions  whereto  they  belong,    and   from  whence 
they  were  first  fitted  out ;  and  if  any  such  master  or 
owner  of  such  merchant   ship    or  vessel  shall  pay 
or    advance,    or   cause   to    be   paid    or   advanced, 
any  wages  to  any  seaman  or  mariner  above  the  said 
moiety,  such  master  or  owner  shall  forfeit  and  pay 
double  the  money  he  shall  so  pay  or  advance  to  l>e 
recovered  in  the  High  Court  of  Admiralty,  by  any 
person  who  shall  first  discover  and  inform  of  the  same." 
Now  I  think,  reading  this  as  a  whole  and  noting  that 
the  object  is  to  prevent  desertion,  that  it  does  not 
apply  to  the  terms  of  the  engagement  of   seamen 
abr<^.    It  applies  to  seamen  already  on  the  ship  on 
its  touching  at  the  foreign  port,  and  it  forbids  pay- 
ment to  them  there  of  more  than  half  of  the  money 
which  has  then  become  due  to  them  in  respect  of  the 
outward  voyage  and  the  advancing  to  them  of  any 
future  wages,  with  the  object  of  giving  them  sub- 
stantial  inducement  to  remain  on  the  ship  for  the 
homeward  voyage.    I  do  not  think  that  this  enact- 
ment prevented  a  master  from  engaginff  a  man  in  a 
foreign  port,  on  the  terms  that  he  should  be  paid  so 
much  money  down  on   joining  the  ship   and   the 
balance  at  the  end  of  the  voyage.    That  might  be 
the  only  means  of  replacing  deserters,  and  it  could  not 
increase  pirates.    Even  if  this  view  be  wrong,  I  think 
the  only  consequence  of  a  breach  of  the  enactment 
would  be  that  an  informer  might  sue  in  the  Admiralty 
Court.    The  case  would  probably  come  within  the  rule 
that  where  an  enactment  and  a  penalty  for  breach  of  it 
are  contained  in  the  same  clause,  the  penalty  is  the 
only  remedy  for  the  breach ;  but  in  any  case  it  seems 
to  me  that  it  would  be  impossible  for  a  seaman  who 
had  been  paid  in  a  foreign  port  a  sum  in  excess  of  the 
moiety  allowed  by  this  enactment  to  sue  successfully 
on  his  return  to  this  country  for  his  whole  wages. 
That  would  make  the  master  forfeit  the  sum  paid  to 
the  seaman  as  well  as  forfeiting  double  the  sum  to  the 
informer,  or  treble  the  sum  altogether.      I  think, 
therefore,  that  this  enactment  does  not  forbid  an 
advance  to  a  seaman  engaged  abroad,  and,  further, 
that  if  it  did,  it  would  not  enable  a  seaman  to  recover 
the  asam  advanced  again  as  unpaid  wages,  but  woidd 
merely  enable  him  or  any  other  informer  to  recover 
double  the  money  as  a  penal  sum  in  the  Admiralty 
Court. 

Next,  to  deal  with  the  163rd  section  of  the 
Merchant  Shipping  Act,  1894.  This  is  as  follows: 
[His  lordship  then  read  the  section,  and  proceeded :] 
It  is  contended  that  sub-sections  {b)  and  (c)  of  this 


section  in  effect  make  advance  notes  void  as  against 
the  seaman,  and  further  that,  even  if  that  is  not  so  in 
all  cases,  at  all  events  the  transaction  described  in  this 
special  case  was  invalid.    It  is  convenient  to  consider 
fbrst  the  general  question,  and  then  see  how  far  the 
present  case  dififors  from  tiie  ordinary  one.    Advances 
and  advance  notes  have  been  known  for  manv  years 
and  have  been  for  many  years  the  subject  of  legisla- 
tion.   They  have  been  dealt  with  in  a  separate  part 
of  this  very  statute,  and  it  is  unlikely  that  it  could 
have  been  intended  to  alter  the  effect  of  that  part  of 
the  statute  by  this  section  coming  in  a  later  part  and 
not  mentioning  advances.    Sub-section  2  saves  allot- 
ments under  the  Act  from  the  operation  of  the  section, 
and  it  was  necessary  to  do  so  as  they  are  clearly 
assignments.      If   advance   notes   were   within  the 
section  one  would  expect  that  the   advance  notes 
authorised  by  section  140,  sub-section  1,  would  be 
excepted,  but  they  are  not.    Now  it  seems  dear  that 
unless  section  140  does  so  there  is  no  section  of  this 
Act,  nor  any  other  Act  (other  than  that  of  Qeo.  1, 
with  which  I  have  dealt)  which  in  anv  wav  forbids  a 
contract  by  a  master  with  a  seaman  whom  he  engages 
abroad  to  pay  that  seaman  a  sum  on  account  of  ids 
wages  immediately  on  his  joining  the  ship.    Section 
163  could  only  touch  payments  not  to  tne  seaman, 
but  to  some  one  on  his  bdaalf  and  by  his  order,  and 
then  only  if  tiie  transaction  were  an  assignment  by 
the  seaman  of  the  wages  before  they  had  accrued 
due,  or  an  authority  to  receive  wages.    Now  advance 
notes  really  are  not  mere  assignments.    The  master 
generally  makes  himself   liaUe  conditionally  to  a 
third  party,  the  holder  of  the  note.    It  is  true  that  it 
has  been  held  in  Tlie  Cardiff  Boarding  Masters*  Asso- 
ciation V.    Cory   &  Sans,  9  Times  L.  B.   388,  that 
advance  notes  promising  to  pay   the  seaman  "  or 
order,"  are  not  negotiable  instruments  because  they 
are  conditional.    But  t^ey  may  be  so  framed  as  to  be 
payable  directiy  to  the  third  person  either  by  name 
or   on   his   fulfilling  a  condition :    see   McKune  v. 
Joymon,  6  W.  B.  658,  5  C.  B.  N.  S.  at  p.  228.    I 
think  that  advance  notes  signed  by  the  master  in  any 
of  the  usual  forms  cannot  be  considered  merely  as 
assignments   by    tiie    seaman.     There    is    another 
groimd  on  which  they  might  be  considered  as  not 
coming  within  section    163.     Section    163   relates, 
according  to  its  heading,  to  "  wages  due  or  accruing 
due."     Jfow  wages  cannot  strictly   be   considered 
to  be  "  accruing"  until  the  service  has  commenced. 
Consequentiy  a  sum  contracted  to  be  paid  when  the 
seaman  riiips  on  board,  and  conditionally  upon  his  so 
shipping,  cannot  in  strictness  be  said  to  be  a  sum 
which  ^fore  he  ships  is  ''  accruing,"  notwithstanding 
that  if   it  becomes  payable  it  is  to  be  taken  into 
account  as  part  of  his  wages.    This  is  perhaps  some- 
what fine,  but  to  hold  that  section  163  is  confined  to 
dealings  with  wages  after  the  service  has  commenced 
brings  about  a  result  which  accords  with  what  appears 
to  be  the  scheme  of  the  Act,  and  leaves  advances  and 
agreements  as  to  advances  made  before  the  com- 
mencement of  the  service  to  be  governed  by  the 
earlier  sections  of  the  Act.    On  the  whole  I  come  to 
the  conclusion  that  advance   notes  signed   by  the 
master  and  in  an  ordinary  form  are  not  struck  at  by 
section  163,  and  tiiat  our  decision  in  Bikhie  ▼•  Larsen 
was  correct    Before  dealing  with  the  facts  of  the 
present  case  there  is  another  point  to  be  noted  in 
reference  to  section  163.     It  does  not  contain  the 
words  which  are  in  section  140,  that  money  paid 
under  the  documents  referred  to  shall  not  be  deducted 
from  the  seaman's  wages,  and  that  a  person  paying 
shall  have  no  right  of  action  or  set-off  against  the 


I  tiiink,  therefore,  that  a  payment  made  onder  an 
assignment  before  it  is  avoided,  or  a  power  of  attorney 
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or  authority  before  it  is  revoked,  most  be  good. 
Take  fiub-seotion  (c)  as  to  powers  of  attorney  not  being 
irrevocable.  This  would  seem  to  mean  that  they 
should  not  be  irrevocable  by  reaaon  of  the  party  in 
whose  favour  they  have  been  given  having  an  interest 
in  the  money,  but  not  that  they  shoidd  be  revocable 
after  payment  had  been  made  under  them.  In  the 
same  way  I  think  that  assignments  under  sub-section 
(b)  which  are  declared  not  binding  on  the  seaman 
must  be  voidable  only  and  not  void,  and  consequenUy 
could  not  be  avoidea  after  they  had  been  acted  on. 
This  latter  point  might,  perhaps,  be  doubtful,  inasmuch 
as  the  master  paying  must  necessarily  have  notice  of 
tlie  invalidity  u  it  exists,  as  it  is  created,  if  at  sJl,  l^ 
the  statute. 

Now,  to  deal  with  the  facts  of  the  present  case. 
The  case  first  states  it  was  one  of  the  terms  of  the 
engagement  of  the  respondent  by  the  appellant  that 
he  should  receive  an  advance  of  forty  aoUars.  At 
common  law  such  a  contract  would  of  course  be 

good,  and  I  have  failed  to  find  any  statute  forbid- 
in  g  it.  The  case  then  states  that  Uiereupon  a 
document  set  out  in  the  case  was  made  out.  It  is 
dated  the  11th  of  April,  1898,  and  it  purports  to 
state  that  the  respondent  admitted  having  shipped. 
Probably,  however,  he  had  not  done  so,  as  it  appears 
from  the  next  paragraph  that  he  did  not  get  his 
outfit  untQ  after  signing.  The  document  is  not 
signed  by  the  appeUant.  The  facts  are  not  at  all 
clearly  stated,  and  the  documents  are  not  easy  to 
construe.  The  documents,  however,  whether  an 
assignment  or  not,  and  whethfr  an  assignment  of 
wages  made  before  they  had  accrued  due,  appear 
certainly  to  amount  to  an  authority  to  receive  the 
money.  The  case  states  in  the  early  part  that  there 
was  no  evidence  of  payment,  but  Mr.  Horridge  for 
the  appellant  contended  that  later  on  in  the  case  the 
magistrates  had  assumed  the  payment,  and  had 
decided  the  case  on  the  assumption  that  the  forty 
dollars  had  been  paid  to  Herman ;  and  ^though  Mr. 
Johnson  at  first  contended  the  contrary,  upon  our 
proposing  to  send  back  the  case  to  the  magistrates  to 
clear  up  this  point,  he  elected  to  argue  the  case  upon 
the  footing  that  the  money  had  been  paid  to  Herman. 
That  being  so,  it  seems  to  me  that  tiie  forty  dollars 
which  by  a  valid  contract  between  the  respondent 
and  the  appellant  was  to  be  paid  to  the  respondent, 
was  paid  to  Herman  by  the  respondent's  actual 
authority.  It  is  stated  that  the  respondent  made  no 
objection  and  there  is  nothing  to  indicate  that  he  did 
so  until  long  after  it  was  paid,  if  it  ever  was  paid. 
Under  these  circumstances  it  seems  to  have  been  a 
valid  part  payment  of  his  wages,  and  there  is  nothing 
in  the  statutes  empowering  him  to  recover  it  over 
again.  If  we  were  to  assume  that  the  money  was 
not  paid,  but  that  the  appellant  was  merely  relying 
on  a  supposed  liability  to  Herman,  I  should  have 
great  doubt  on  the  case.  I  do  not  think  the  ftMts 
stated  in  the  case  show  a  liability  of  the  appellant  to 
Herman.  The  appellant  not  having  signed  the 
document  was  not  directly  pledged  by  it  to  pay.  It 
is  doubtful  whether  it  is  an  assignment,  and,  if  an 
assignment,  whether  it  is  an  assignment  of  a  debt 
already  due,  or  of  accruing  wages  which  had  not  at 
the  time  actually  accrued.  If  it  had  not  been  e^greed 
that  we  shoidd  decide  the  case  on  the  assumption  I 
that  the  money  had  been  paid,  I  should  think  it 
necessary  to  remit  the  case  to  the  magistrates  to  find 
further  facts.  As  it  is  I  think  the  appellant  was 
entiUed  to  deduct  the  whole  sum  paid  and  that  judg- 
ment should  be  given  for  the  appellant.  l£e 
answers  to  the  three  questions  put  in  the  case  should 
be— first,  the  magistrates  were  not  right  in  allowing 
a  deduction  of  one  month  only;  seoondly,  section  163 
does  not  prohibit  advances  at  all ;  thirdly,  there  is  no 


limit  to  advanoes  made  abroad,  and  in  this  case  on  tibs 
facts  agreed  tJie  payment  was  by  the  respoaidenf s 
authority  and  was  bmding  on  him.  Our  judgment, 
therefore,  is  that  the  appelant  is  entitled  to  dadnat  a 
further  sum  of  £4  2s.  lOd.  beyond  the  deiloction 
allowed  by  the  magistrates,  and  the  respoadeiit  mnt 
pay  the  costs. 

Appeal  allowed. 

Solicitors  for  the  appellant,  WaUeer^  Son,  <ft  Fidd, 
for  BoUerell,  Boche,  &  Temperley,  Nevoaistle-iipoD- 
Tyne. 

Solicitors  for  the  respondent,  PcMinaon  S  Bnwerj 
for  E,  Jadca,  South  Shields. 


Court  of  Appeal. 

From  Q.  B.  Div.  ) 

(lindley,  M.B.    and  A.  L.  |  July  6. 

Smith  and  Homer,  Ii.JJ.)   j 

Fbbsoott  v.  Lbb.  (o.) 

Election  law  —  Regiitration  —  Parliament  —  NijUee  of 
objection'^  Place  of  abode  of  objedor  —  Midakt— 
Amendment — Parliamentary  and  Municipal  Begi^ 
tration  Ad,  1878  (41  dfe  42  Vict,  c  26).  •-  28,  wh- 
section  2  —  Reffistration  Order,  1895,  Sched.  HI., 
Form  I. 

In  signing  a  notice  of  objection  to  a  nanu  ieiaf 
retained  on  the  occupiers*  list  of  voters  in  a  boromfK 
tJie  objector,  instead  of  etating  his  place  of  abode,  oi 
required  by  the  BegistraUon  Order,  1895,  gawe  ikt 
address  of  a  shop  within  the  borough,  which  was  kit 
qualifying  property.  His  place  of  abode  was  outside  the 
oorougJi,  and  he  thought  he  ought  to  give  hie  address 
within  the  borough  and  not  an  address  outeide  iL  Ks 
one  ivas  in  any  way  affected  by  the  mistake. 

Held,  thaJt  the  revising  barrister  had  power  to  ameai 
the  mistake. 

Judgment  of  tJie  Queen's  Bench  Division  (ants, 
p,  139}  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  CSovirt  on 
a  case  stated  by  a  revising  barrister,  ante,  p.  139. 

At  a  coiut  hdld  for  the  revision  of  the  lists  of 
voters  for  the  Parliamentary  borough  of  the  Stnad 
an  objection  was  made  to  the  name  of  Tbomas 
Prescott  being  retained  on  Division  L  of  the  oocupioi^ 
list  of  voters  for  the  parish  of  St.  Maitin-in-tiie- 
Fields. 

The  notice  of  objection  given  to  Thomas  Pnseott 
was  signed  as  follows:  *' Francis  0.  Hunt,  of  106, 
Drury-lane,  on  Division  I.  of  the  occupiers*  list  of 
Parliamentary  electors  and  county  electors  for  As 
parish  of  St.  Martin-in-the-Fields."  The  objector's 
true  place  of  abode  was  50,  Nelson-road,  WimbledoB, 
and  not  106,  Drury-lane.  The  address  106,  Dmry- 
lane  was  inserted  by  a  mistake  on  the  put  of  the 
objector,  who  tiiought  that  he  ought  to  give  hk 
address  within  the  borough  and  not  an  address  outsids 
the  borough.  The  address  106,  Drary-lans  was  the 
objector's  qualifying  property  in  the  borough,  and 
was  a  shop  in  which  the  objector  could  be  fdond  the 
greater  part  of  every  week-day.  The  objector's  place  of 
abode  was  stated  in  the  seoond  column  in  the  ovenesn* 
list  as  50,  Nelson-road,  Wimbledon.  Neither  the  said 
Thomas  Presoott  nor  anyone  else  was  affscted  in  any 
way  by  the  incorrect  statement  of  the  objector's  plsos 
of  abode. 

(o.)  Reported  by  F.  G.  Rttoioeb,  Esq.,  Barrister-at- 

Law. 
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The  TevisisgbarriBter  amended  the  objectionby  adding 

;  the  words,  **and  of  50,  Nelson-road,  Wimbledon''; 

and,  the  grounds  of  objection  having  been  proved  to 

be  good,  he  strack  the  name  of  Thomas  Piescott  off 

the  list. 

Presoott  being  desirous  of  appealing,  the  revising 
banister  stated  this  case  for  the  opinion  of  the  oonrt, 
the  question  being  whether,  in  the  oiroumstanoes  of 
the  case,  the  revising  barrister  had  power  to  amend 
the  notice  of  objection. 

Section  28,  sab-section  2,  of  the  Parliamentary  and 
Ifimicipal  Begistration  Act,  1878,  enacts  that  a 
revising  barrister  "  may  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  daim  or 
notice  of  objection." 

By  the  Begistration  Order  of  the  25th  of  March, 
1895,  made  by  the  Qaeen  in  Oonnoil  under  the  pro- 
'visions  of  section  76,  sub-section  7,  of  the  liocal 
Government  Act,  1888,  certain  forms  relating  to  the 
registration  of  electors  are  prescribed.  Form  (I.) 
No.^  2  in  Schedule  III.  to  that  order  is  the  form  of 
notice  of  objection  to  the  party  objected  to ;  and  it 
ends  thus:  "(Signed)  A.  B.,  of  (place  of  abode)  on 
the  lists  of  Parlimentary  electors  and  county  electors 
for  the  iMuish  of ." 

The  Divisional  Court  (Lord  Bussell  of  Killowen, 
G.J.,  and  Lawrance,  J.,  Wills,  J.,  dissenting)  held 
that  the  revising  barrister  had  power  to  make  the 
amendment,  and  dismissed  the  appeal. 

The  appellant  appealed  to  the  Court  of  Appeal. 

Daldy,  for  the  appellant. 

lawless,  for  the  respondent. 

liiNDLET,  M.B. — I  have  no  doubt  that  the  revising 
barrister  had  power  to  make  this  amendment.  The 
section  applicable  to  the  case  is  section  28  (2)  of  the 
Parliamentary  and  Municipal  Begistration  Act,  1878, 
which  is  as  follows:  "He  may  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in  any 
claim  or  notice  of  objection.'*  The  revising  barristOT 
has  found  that  Thomas  Presoott  was  a  claimant  for  a 
▼ote,  but  that  he  was  not  entitled  to  a  vote,  and  tiiiat 
therefore  the  objection  which  was  made  to  his  claim 
was  a  good  objection.  But  in  the  form  of  objection 
the  objector,  after  his  signature,  put,  not  his  place  of 
abode,  as  prescribed  by  the  registration  order,  but  his 
place  of  business,  which  was  his  qualifying  property 
within  the  borough.  No  one  was  nusled  by  this 
mistake,  nor  was  there  any  deception.  The  revising 
barrister,  in  the  exercise  of  his  discretion,  amended 
the  mistake.  The  question  is,  had  he  power  to  do 
so?  The  Divisional  Court  held  that  he  had,  but 
Wills,  J.,  dissented.  I  think  the  judgment  of  the 
majority  of  the  court  was  right,  and  I  cannot  agree 
with  the  ludgment  of  WiUs,  J.  In  my  opinion  we 
onght  to  be  slow  to  say  that  a  revising  hamster 
oannot  in  the  exercise  of  his  discretion  make 
any  amendment,  unless  we  are  satisfied  that 
he  has  no  power  to  make  such  an  amendment.  Two 
eases  were  cited  before  us  for  the  purpose  of  showing 
that  the  revising  barrister  had  no  power  to  make  the 
amendment  which  he  did  make  in  this  case— viz.. 
Bridges  v.  MiUer,  36  W.  B,  509,  20  Q.  B.  D.  287,  and 
Smith  V.  Chandler,  37  W.  B.  351,  22  Q.  B.  D.  208. 
Bat  in  my  opinion  those  cases  do  not  support  that 
contention.  In  Bridges  v.  Miller  the  court  held  that 
the  revising  barrister  had  no  power  to  amend  a  bad 
objection  so  as  to  make  it  a  good  one,  which  seems 
an  intelligible  decision.  Smith  v.  Chandler  was  a 
case  of  a  notice  of  claim,  and  the  notice  was  dearly 
bad,  inasmuch  as  the  declaration  of  the  attesting 
witness  was  not  dated.  The  ratio  decidendi  of  that 
case  was  that  a  form  was  used  which  omitted  a 
material  part  of  the  prescribed  form.  In  the  present 
case  the  objection  itself  was  a  good  objection,  and 


there  was  only  a  mistake  in  the  address  of  the 
objector.  In  such  a  case  the  revising  hamster,  in 
my  opinion,  clearly  has  power  to  amend.  The 
appeal  must  therefore  be  dismissed. 

A.  L.  Smith,  L.J. — ^The  Act  says  the  revising 
banister  may  correct  any  mistake  in  a  daim  or  notice 
of  objection.  I  cannot  see  how  we  can  cut  that 
down  and  sa^  that  he  can  only  correct  some  mistakes. 
Wills,  J.,  said  this  was  not  a  mistake,  because  the 
objector  did  what  he  did  on  purpose.  It  seems  to  me 
that  he  did  make  a  mistake  and  that  he  did  not  do  it 
on  purpose.  He  thought  that  after  the  word  "  of  " 
he  ought  to  put  his  place  of  business,  which  was  his 
qualifying  property  within  the  borough.  In  my 
opinion  uiis  case  comes  within  the  purview  of  the 
section  aUowing  the  amendment  of  mistakes. 

BoMEB,  L.J.,  concurred. 

Appeal  dismissed. 

Solidtors  for  the  appdlant,  Ayrton,  Biseoe,  A 
Barclay. 

Solidtors  for  the  respondent,  TroiUhede  A  Co. 


Ki(rt  ®outt  of  9u0tt(e. 


July  6. 


Chan.  Div.  1 
Byrne,  J.  J 

In  re  Tbustees  of  Houjs'  Hospital  Ain>  Ha.oub'8 

CONTRAOT.  (a.) 

Vendor  and  purchaser — Specific  performance — Orant  to 
uses  subject  to  a  proviso  for  re-entry  to  the  J^eirs  of 
grantor — Common  law  oondiiion  subsequent — Shifting 
use — Rtde  against  perpetuities  in  reference  to  a  common 
law  condition — Application  of  the  principles  of  ths 
common  law. 

A  proviso  that  lands  sJiall  revert  to  the  right  heirs 
of  the  grantor  for  condition  broken^  follounng  on  a  grant 
to  uses,  is  a  common  law  condition  subsequent,  and  not  a 
shifting  use. 

The  rule  against  perpetuities  applies  to  a  common  law 
condition  for  re-entry. 

A  title  which  for  its  validity  depended  on  the  applica" 
tion  of  the  rule  against  perpetuities  to  a  common  law 
condition  for  re-entry  uxis  not  forced  on  a  purcTiaser,  the 
point  not  formerly  having  been  the  subject  of  a  Judicial 
decision,  and  there  being  danger  of  litigation. 

Summons. 

This  was  a  vendor  and  purdiaser  summons  on  the 
part  of  Mr.  Ernest  BDsgua,  of  Castle  Dyke,  near 
Sheffield,  the  purchaser  of  the  hereditaments  the 
subject-matter  of  the  application. 

The  vendors  were  the  trustees  of  a  diarity  known 
as  HoUis'  Hospital. 

The  summons  asked  for  a  dedaration  that  a  good 
title  had  not  been  shown  to  the  hereditaments 
contracted  to  be  sold. 

Hie  facts  of  the  case  were  as  follows:  By  an 
agreement  dated  the  3rd  of  October,  1898,  a  contract 
was  entered  into  by  an  agent  acting  on  behalf  of  a 
majority  of  the  trustees  of  HoUis'  Hospital  to  sell  to 
the  said  E.  Hague  certain  freehold  property  situate 
at  Castle  Dyke,  near  Sheffidd,  contaimng  25a.  Ir.  17p. 
for  £5,750. 

Matters  had  proceeded  so  far  that  the  purdiaser 
was  willing  to  accept  the  tide  and  the  draft  conveyance 
had  been  approvea  by  the  trustees'  solidtor,  when  a 

(a.)  Beported  by  J.  Abthub  Pbigx,  Esq.,  Banister- 

at-Law, 


692 


THE  WEEKLY  REPORTER.       [B.pt.>.i«o      Vol.  XLvn. 


High  Cottbt. 


In  bb  TBrsTBES  of  Hollis*  Hospital  Aim  Hagttb'b  Oontbaot. 


High  Ooubt. 


letter  dated  the  16th  day  of  November,  1898,  was 
received  by  the  purchaser's  solicitors,  written  by  a  Mr. 
W.  H.  Ajithony,  one  of  iJie  trustees  who  had  not 
concurred  in  the  sale,  to  tiie  eSeot  that  as  the 
heir-at-law  of  one  Thomas  Hollis,  sen.  (and  also 
of  John  HoUis),  he  thought  it  his  duty  to  intimate 
to  them  that  he  was  no  party  to  the  sale  of 
the  property  and  to  call  their  attrition  to  a 
clause  in  the  title  deeds  as  to  the  property 
reverting  to  the  heir-at-law  in  case  of  its  being 
devoted  to  any  other  purpose  than  that  intended  by 
the  settlor.  This  letter  led  to  the  present  proceedings. 
The  history  and  title  of  the  property  was  as  follows : 
By  indentures  of  lease  and  release  bearing  date  the 
26th  and  27th  of  August,  1703,  Thomas  Hollis  (father 
of  Thomas  Hollis,  sen.},  with  the  intent  to  found 
suitable  habitations  for  sixteen  poor  persons  to  be 
selected  from  the  poor  of  Sheffield,  conveyed  certain 
hereditaments  in  Sheffield  then  converted  into  sizteen 
small  apartments  to  certain  persons  therein  named  as 
trustees  to  their  use  and  behoof  upon  the  trusts  and 
subject  to  the  powers,  declarations,  and  agreements 
therein  mentioned  and  expressed. 

By  an  indenture  of  assignment  dated  the  24th  of 
January,  1704,  Thomas  Hofiis  (father  of  Thomas  Hollis, 
sen.)  assigned  to  Thomas  Hollis,  sen.,  his  executors, 
administrators,  and  assigns,  certain  Government 
terminable  annuities  amounting  to  £90  per  annum, 
and  by  deed-poll  dated  the  26th  of  January,  1704, 
the  said  Thomas  Hollis,  sen.,  declared  that  the  same 
annuities  were  so  assigned  to  him  upon  trust  that  he 
should  pay  the  same  towards  mamtaiuing  the  said 
Almshouses  and  for  several  other  purposes  in  the  said 
deed  meutioned. 

By  a  writing  under  seal  dated  the  21st  of  February, 
1715,  and  annexed  to  the  said  deed  of  assignment, 
Thomas  Hollis,  the  father,  revoked  several  payments 
in  that  deed  contained,  and  left  his  son,  Thomas  Hollis, 
sen.,  at  liberty  to  continue  or  discontinue  them  as 
he,  bis  executors  or  assigns,  should  think  fit  without 
being  accountable  to  any  person,  and  after  the  death 
of  the  said  Thomas  Holfis,  the  father,  the  before- 
mentioned  annuities  were  turned  into  South  Sea 
annuities  and  South  Sea  stock,  whidi  annuities  and 
stock  were  sold  by  Thomas  Hollis,  sen.,  for  £1,500. 

Thomas  Hollis,  sen.,  for  the  augmentation  of  the 
said  charities  and  for  the  better  settlement  thereof, 
added  to  the  £1,500  the  sum  of  £610,  and  with  these 
two  stuns  purchased  certain  hereditaments.  At  the 
date  of  the  next-mentioned  indenture  the  heredita- 
ments comprised  in  the  indenture  of  1703  had  become 
legally  vested  in  Thomas  Hollis,  sen.,  Thomas  Hollis 
the  younger,  and  others. 

By  an  indenture  of  lease  dsted  the  17th  of  May, 
1726,  and  made  between  Thomas  Hollis,  sen.,  and 
John  Williams,  the  said  Thomas  HoUis  bargained  and 
sold  the  property  purchased  by  him,  including  the 
hereditaments  the  subject-matter  of  this  application, 
to  J.  Williams  for  a  year  to  the  intent  that  the  said 
J.  Williams  might  be  in  possession,  and  so  that  he 
might  be  enabled  to  accept  a  grant  and  release  of  the 
reversion  on  such  trusts  as  should  be  by  such  release 
expressed,  and  the  trustees  of  the  premises  comprised 
in  release  of  1703  conveyed  their  lands  by  a  similar 
indenture  of  the  same  date  to  the  said  J.  Williams. 

By  an  indenture  of  release  bearing  date  the  18th  of 
May,  1726,  made  between  the  said  T.  HoUis,  sen., 
of  the  first  part,  the  ten  trustees  in  whom  the  lands 
originally  given  to  the  charity  were  vested,  the  said 
J.  Williams  of  the  third  part,  and  four  new  trustees 
of  the  fourth  part,  the  said  hereditaments  so 
purchased  as  aforesaid  were  granted  and  released  to 
the  said  J.  Williams  to  have  and  to  hold  unto  the  said 
J.  Williams,  his  heirs  and  assigns,  for  ever  to  the  use 
and  behoof  of  the  said  Thomas  Hollis,  sen.,   and 


the  other  old  and  new  trustees,  their  heirs  and 
for  ever,  nevertheless  upon  the  several  and  respective 
trusts,  and  to  and  for  the  several  and  re^ective 
intenti  and  purposes  thereunder  mentioned.  Then 
followed  the  trusts  with  regard  to  the  managemflnt 
and  maintenance  of  the  charity,  and  afterwaidi 
followed  the  foUowiug  proviso  upon  which  fte 
question  at  issue  arose.  **  Provided  always,  and  it  is 
hereby  agreed  and  dedazed  by  and  between  the  sud 
parties  to  these  presents,  that  if  at  any  time  heresfter 
the  premises  hereby  conveyed  or  any  part  thereof, 
or  the  rents,  issues,  and  profits  of  the  ssme 
or  of  any  part  thereof  shall  be  employed  or  converted 
to  or  for  any  other  use  or  uses,  intents,  or  purposes 
than  as  are  hereinbefore  mentioned  and  specified,  then 
and  from  thenceforth  the  buildings,  lands,  sod 
premises  hereinbefore  conveyed  to  the  usee  and  npoo 
tiie  trusts  hereinbefore  mentioned  shall  revert  to  the 
right  heirs  of  the  said  Thomas  Hollis,  sen. ,  party  hereto, 
anything  herein  contained  to  the  contrary  thereof  m 
any  wise  notwithstanding."  The  indenture  contsined 
no  power  of  sale. 

Anthony  was  served  with  the  summons,  but  his 
counsel  stated  at  the  hearing  that  he  declined  to 
take  part  in  the  arg^ument. 

Farwdl,  Q,C,f  and  Bristowe,  for  the  applicant^ 
A  good  title  to  the  property  purchased  has  not  been 
shown.  The  effect  of  the  release  of  the  18th  of  May, 
1726,  was  to  vest  the  hereditaments  in  the  tnutees 
subject  to  a  common  law  condition  subaequent  of  re- 
entry in  favour  of  the  heirs  of  Thomas  HoUis,  sen., 
in  the  event  mentioned.  A  common  law  conditiaa 
subsequent  is  not  subject  to  the  rule  againit 
perpetuities.  [They  referred  to  ChaUis  on  the  Ltw 
of  Beal  Property  (2ud  ed.),  p^.  174-177.]  In  say 
case,  having  regard  to  the  claim  set  up  by  W.  H. 
Anthony,  the  title  is  too  doubtful  to  be  foroed  on  a 
purchaser. 

Levett,  Q,C.t  and  Stewart  Smith,  for"  the  vendon, 
the  trustees  other  than  W.  H.  Anthony. — In  the  fint 
place  we  contend  that  this  proviso  is  not  a  oommon 
law  condition  subsequent  but  a  shifting  nae.  There 
is  under  the  conveyance  only  a  momentary  seiam 
given  to  the  grantee  Williams,  and  the  proviso  can 
only  operate  to  transfer  the  use.  But  if  so,  it  it 
subject  to  the  rule  against  perpetuities,  and  so  is 
void.  Further,  the  condition  is  bad  at  common  lav 
as  it  was  not  always  ready  to  operate,  since  it  coold 
not  take  effect  during  the  lifetime  of  the  grantor. 

Leigh  Clare,  for  W.  H.  Anthony. 

Farwelly  Q.C,  in  reply. — ^This  is  a  proper  common 
law  condition,  and  the  release  operated  at  coaaaao. 
law :  Co.  litt.  271,  272a. 

Btrne,  J.  (after  stating  the  facts  of  the  <sa8e).~Ii 
is  contended  on  behalf  the  purchaser  that  a  good 
title  cannot  be  made  by  reason  of  the  clause  in  the 
deed  of  the  18th  of  May,  1726,  providing  for  the 
reverter  to  the  right  heirs  of  Thomas  Hollis,  sen., 
inasmuch  as  the  sale  would  be  a  breach  of  the 
condition,  and  alternatively  that  the  title  shown  ii 
not  one  which  ought  to  be  foroed  on  a  purchaser. 

It  is  contended  on  behalf  of  the  vendors — ^that  is,  the 
trustees  other  than  W.  H.  Anthony — that  the  con- 
dition is  void  as  tending  to  a  perpetuity,  and  that  that 
is  so  whether  the  clause  in  question  be  construed  as 
operating  by  way  of  shifting  use,  as  they  say  it 
should  be,  or  by  way  of  condition  subsequent.  The 
effect  of  the  method  of  conveyance  which  wai 
adopted  was  as  follows :  The  lease  for  a  year 
operated,  and  the  bargainee,  J.  Williams,  wu 
in  possession  by  the  Statute  of  Uses.  The  relsar 
operated  by  enlarging  the  estate  or  possession  of  the 
bargainer  to  a  fee,  this  was  at  the  common  law,  and  the 
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DM  bang  deolaied  in  favoiir  of  peraoiu  other  th«n 
the  bu^unee  the  statute  agaia  mterrened  and 
umexed  or  tmuferred  the  position  of  the  releasee 
to  the  me  of  the  troatees  to  whom  the  nw  was 
dwlBTed,  lubjsct  to  the  proviso  :  see  Butler's  notes 
to  the  Coke  apon  Littleton,  372  (u),  note  6  (2). 

I  think  that  this  clause  is  in  terms  and  form  a  true 
e^iresa  common  law  oonditioii  subsequent,  being 
aptly  worded  and  beiuft  in  favour  of  the  heirs  of 
liiomas  Hollis,  sen. :  see  Sheppard's  Touchstone, 
edition  by  Preston,  p.  124. 

It  wa«  conceded  in  argument  that  if  this  olanse 
ought  to  be  oonstnied  as  a  limitation  or  as  creating 
a  shifting  use  it  would  be  void  ua  infringing  the  rule 
against  perpetuities,  and  it  was  argued  that  the  clause 
ongbt  to  be  construed  as  one  intended  to  shift  the 
nge  which  was  vested  by  virtue  of  the  release  in  the 
Inisteea,  upon  the  happening  of  the  oootemplated 
event,  in  the  heirs  of  the  origin^  barguner,  and  that 
it  naa  not  possible  for  it  to  operate  otherwise,  having 
regard  to  the  fact  that  the  estate  to  be  defeated  was 
one  existing  only  by  virtue  of  the  statate. 

I  do  not  think  that  tliis  argument  can  prevail.  It 
is  laid  down  in  terms  in  Sheppard's  Touchstone, 
p.  120,  that  a  condition  may  be  annexed  to  a 
lioulation  of  uses,  and  thereby  the  same  (viz.,  the 
uses  or  estates  arising  from  the  uses)  may  be  made 
void.  To  which  statement  a  note  is  appended  by 
Mr:  Preston  :  "  And  shall  be  executed  by  statute  27 
Hen.  8,  so  that  the  donor  and  his  heirs  may  take 
advantage  of  the  condition(Bavile  77).  See  further 
in  Vm.  Abr.,  Condition  (N)."  In  Stiyeant  BttdhaU'i 
OIK,  Savile  76,  at  p.  77,  ease  155,  "  Wm.  Badhall, 
Serjeant- at-Law,  being  ixttai  que  vti  in  fee,  devised 
certain  lands  before  the  Statate  of  Uses  by  his 
will  in  writing  to  Charlea  hia  younger  aon  and  the 
heirs  male  of  his  body  with  remainder  to  John  his 
eldest  son  in  fee,  with  this  condition,  That  neither 
the  said  Charles  nor  any  of  his  heirs  of  hia  body 
should  aliens  or  discontinue  any  of  the  said  lands, 
hut  only  to  the  jointure  of  bis  wife  for  the 
time  being  and  for  the  use  of  the  said  join- 
tures of  the  aaid  wives  of  the  said  heirs  for  term  of 
life  of  the  said  wives ;  and  after  the  said  Wm.  Budhall 
died  and  Charles  his  own  aon  entered  and  after  the 
year  4  Ed.  6  by  bis  indenture  leased  the  land  to  the 
defendants  for  term  of  their  lives  rendering  the 
ancient  rent  to  him  hia  heirs  and  assignB.  Then  (I 
Bliz.)  the  aaid  Charles  levied  a  fine  to  certain  persons 
and  their  heirs  with  proclamations,  which  wag  to  the 
use  of  the  said  Charles  and  Alice  his  wife  and  the 
hdra  mala  of  the  body  of  Alice  by  him  begotten  and 
for  default  of  such  issue  to  the  uae  of  the  hairs  of  the 
■aid  Charles  begotten,  and  for  default  of  auoh  issue  t« 
the  use  of  the  right  heirs  of  the  said  Wm.  Budhall 
the  father.  And  it  was  aveiied  that  the  use  of  this 
fine  was  for  the  jointure  of  the  aaid  Alioe  for  term  of 
her  life.  And  the  plaintiff,  as  heir  of  Serjeant  Budhall, 
entered  for  the  condition  broken.  And  in  this  case 
three  double  ariaing :  one,  if  it  was  condition  or 
limitation  of  estate  in  use ;  another,  if  the  condition 
was  broken ;  and  the  third,  if  the  heir  of  the  crsfui 
qat  use  should  take  advantage  of  condition  broken  by 
the  Statute  of  TTaea.  And  it  appears  that  this  is  con- 
dition, because  condition  destroys  the  estate  and 
returns  the  land  to  the  donor  and  his  beira ;  and 
limitatioQ  of  estate  ia  when  the  firat  estate  is  destroyed 
and  new  estate  limited  by  way  of  remainder  or  other- 
wise. And  heie  is  condition,  beinuae  there  ia  not  a 
now  eatate  limited  over,  but  the  estate  to  which  it  is 
annexed  is  destroyed.  And  then  arises  for  considera- 
tion if  the  condition  is  broken,  and  it  appears  that 
lease  for  lives  of  the  defendants,  reaerving  the  ancient 
rent  being  made  according  to  the  statute,  is  not  a  dis- 
continuance.     For  the  statute  bos  given    power  to 


make  snob  estates,  that  the^  ■ 
estates  cannot  make  injuri 
Therefore  the  condition  in  this 
but  the  limitation  of  other  usei 
are  inheritable  than  were  at 
condition.  For  the  limitation  ( 
tail  ia  contrary  to  the  wiU  of  ] 
the  limitation  of  the  fee  to 
Budhall  is  other  limitation 
bimaelf  limits  \  for  he  limil 
Budhall  his  eldest  son,  am 
might  be  that  John  Budha 
heirs  of  the  half  blood  to  the  d 
Budhall,  whence  it  is  other  inhi 
the  first  limitation  which  is  bre 
And  as  to  the  taking  advantag« 
to  the  use,  it  appears  that  th 
given  this  advantage  when  thi 
are  united,  that  the  heir  of  the 
it  appears  by  the  opinion  of  all 
entry  was  allowable  and  the  i 
and  it  is  adjudged  that  his  en 
the  condition  was  broken  by 
special  tail,  and  of  the  other  re 
beira  of  the  father ;  but  lease 
the  statute,  is  not  disoontinuai 
breach  of  oondition.  Also  this 
guaranteed  [?)  by  the  Statute  o: 
agreed  that  this  waa  condition 
I  have  translated  the  report  on 
and  I  think  that  the  case  (w 
Uoore  212  and  Leonard  298] 
the  statement  in  Sheppard's  To 
The  next  question  is,  whethei 
being  on  express  common  law  c 
void  for  perpetuity.  I  have  no 
caae  deuding  the  question,  i 
argument  after  a  considerabli 
find  any  authority  in  the 
to  say  that  the  point  has  evi 

For  the  exposition  of  our 
property  law  it  is  proper,  in  t 
antnority,  to  resort  to  t«xt-bi 
recognized  by  the  courts  as  i 
and  practice  of  conveyancers 
the  comparatively  recent  oltl 
book  of  the  late  Mr.  Challis  [wl 
to  which  I  shall  have  to  refei 
cannot  fiUid  any  definite  atatemi 
to  the  viewB  expressed  by  Bfi 
Lewis  in  their  well-known  tr 
refer  to  Sanders  on  TTaes  and '. 
at  pp.  206,  207,  and  also  at  ] 
read  the  passages,  and  contin 
on  Perpetuity  the  opinion  c 
expressed  in  dear  and  unami 
Lewis  on  Perpetuity  (ed.  1843), 
lordship  read  the  paeaage  « 
event,  consequently,  asoertaine 
reference  to  remainders  and  eX' 
vitiate  a  common  law  conditioi 
it."]  Amongat  quite  modem 
similar  expression  of  opinion 
learned  American  author  Mr. 
on  the  law  of  perpetuity,  at 
his  views,  in  spite  of  the  fact  t 
authorities  tending  the  othe 
having  been  taken  or  argued  i 
see  alao  Mareden  on  Perpetuiti 
I  have  purposely  avoided  re 
in  recent  cases  until  I  come  tc 
argument,  which  was  in  fact  tl 
put  forward  on  the  part  of  tb 

sent  caae.    Tha*'  argument  ax 
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expression  of  opinion  are  to  be  found  at  pp.  174, 175| 
176,  and  177  of  Ghallis  on  Beal  Property  (2nd  ed.). 

Mr.  Ghallis  there  says :  **  The  question  whether  a 
oommon  law  condition  in  defeasance  of  an  estate  of 
freehold  is  within  the  role  against  perpetuities  in  the 
sense  that  it  is  void,  if  it  may  defeat  the  estate  at  a 
time  more  remote  than  is  allowed  by  the  mle,  may 
perhaps,  in  view  of  the  present  dii^position  of  the 
oonrts.  which  leans  strongfy  in  favonr  of  the  mle,  be 
a  question  requiring  to  be  treated  with  some  degree 
of  caution.  The  a£Brmatiye  reply  is  open  to  the 
objection  that  the  rules  relating  to  common  law 
conditions  had  been  settled  for  some  centuries  before 
the  rule  against  perpetuities  had  been  thought  of,  and 
that  there  is  not  only  no  case  to  be  found  m  the  old 
oommon  law  authorities  of  any  disposition  to  apply 
what  may  be  called  a  '  time  test '  to  common  law 
conditions,  but  their  language  by  the  clearest  implica- 
tion asserts  the  absence  of  any  such  rule.  "  In  the 
old  common  law  authorities,  down  to  and  includ- 
ing Lord  Coke,  there  are  innumerable  references 
to  conditions  in  defeasance  of  a  freehold  expressed 
simpUciter  without  any  hint  of  a  restriction 
witiiin  any  period  whatever,  and  not  only  do  such 
references  iuYariably  assume  that  the  validity  of  such 
conditions  had  never  been  called  in  question  upon 
this  ground,  but  in  some  cases  they  affirm,  by  the 
clearest  implication,  that  the  benefit  of  a  condition  of 
re-entnr  may  be  claimed  at  any  distance  of  time  by  the 
heirs  of  the  grantor.  At  a  subsequent  time  it  became 
necessary  to  devise  a  novel  restriction  to  be  applied  to 
novel  forms  of  limiting,  or  otherwise  conferring  an 
estate  or  interest  unknown  to  the  commonlaw. 
Upon  what  principle  can  it  be  said  ttiai  the  emergence 
of  novel  matter  into  the  law  had  simultaneously  in- 
troduced into  the  oommon  law  anew  rule  of  construc- 
tion, made  applicable  to  matters  with  which  the 
commonlaw  was  familiar,  but  previously  unknown 
to  the  common  law.  The  prescription  upon  which 
the  common  law  depends  is  of  much  greater  antiquity 
than  the  reign  of  Henry  8.  Ko  coxurt  except  the 
Hiffh  Court  of  Parliament  has  any  jurisdiction  or 
au&ority  to  alter  the  common  law:  Co.  litt.  1152>. 
When  any  part  of  the  common  law  is  found  to  require 
amendment,  the  Legislature  alone  is  competent  to 
apply  the  remedy :  CurUiffe  v.  Brancker,  3  Ch.  D.  393, 
at  p.  416,  25  W.  B.  Dig.  339.  In  imposing  the  rule 
against  perpetuities  upon  the  novel  limitations  and 
interests  to  which  by  universal  acknowledgment  it  is 
applicable,  the  inferior  courts  did  not  alter  the  com- 
mon law,  but  merely  laid  down  certain  terms  upon 
which  they  would  interpret  certain  statutes  in  relation 
to  the  creation  of  legal  estates  and  upon  which  they 
would  ^ve  legal  effect  to  equitable  intmsts  of  a  certain 
type.  Much  more  than  this  is  needed  in  order  to 
uing  matters  previously  settled  by  tiie  common  law 
within  the  scope  of  Uie  new  rule."  [His  lordship 
continued  reading  to  the  end  of  p.  177,  and  con- 
tinued:] 

Pausing  at  the  introductory  paragraphs,  I  do  not 
propose  to  embark  upon  a  consideration  of  the  origin 
or  aevelopment  of  the  rule  or  rules  against  per- 
petuities about  which  there  has  been,  and  will  con- 
tinue to  be,  grave  differences  of  opinion  amongst  real 
property  lawyers.  I  find  a  clear  and  well  recognized 
rule  certainly  applicable  to  all  ordinary  methods  of 
disposition  in  vogue  since  the  Statute  of  Uses;  and 
what  I  have  to  do  is  to  see  whether  or  not  tiiat  rule 
applies  to  prevent  the  effectuating  by  means  of  a 
common  law  condition  of  that  which  is  forbidden  by 
the  law  in  the  case  of  all  other  methods  of  disposition 
of  property. 

Mr.  Challis  is  right,  of  course,  when  he  says  that 
when  any  part  of  the  conmion  law  requires  amendment 
the  Legislature  alone  is  competent  to  apply  the  remedy. 


But  the  courts  have  first  to  find  what  is  the  commoD 
law — that  IB,  the  principle  embodied  in  what  is  called 
the  common  law,  and  to  apply  itto  new  and  ever-vary- 
ing states  of  facts  and  drcuoistanoes.  The  comman  lt« 
is  to  be  sought  in  the  expositions  and  declaratinnn  ol 
it  in  the  decisions  of  the  courts  and  in  the  wxitiiigi 
of  lawyers.  Kew  statutes  and  the  coarse  of  aocttl 
development  give  rise  to  new  aspects  and  oonditioM 
which  have  to  be  regarded  in  applying  the  old  prin- 
ciples. The  policy  of  the  law  against  the  creation  of 
perpetuities  was  certainly  asserted  at  a  very  eirly 
date,  as  was  also  the  policy  of  disooantefuBcbg 
restraints  upon  alienation.  I  may  give,  by  wiy  ot 
illustration,  what  was  said  by  Lord  ICacnaghten  m 
the  case  of  Norden/eU  v.  Maxim,  ^c,  Co,,[ltS9i]  A.G. 
534,  pp.  564-5  :  <' In  the  age  of  Queen  fiUabedi  all 
restraints  of  trade,  whatever  they  were,  gBpeal  or 
partial,  were  thought  to  be  contrary  to  public  policj 
and  therefore  void :  Colgaie  v.  Baehder,  Gro.  Bliz. 
872.  In  time,  however,  it  was  found  thai  a  nle 
so  rigid  and  far-reaching  must  seriooaly  intedcR 
with  transactions  of  every-day  occurrence.  Traden 
could  hardly  venture  to  let  their  shops  oat  of 
their  own  hands ;  the  purchaser  of  a  busuMsi  vii 
at  the  mercy  of  the  seller ;  every  a^teotke 
was  a  possible  rival.  So  the  rule  was  relued.  It 
was  relaxed  as  far  as  the  exigencies  of  tzade  for 
the  time  being  required,  gradually  and  not  iriAooi 
difficulty,  untu  it  came  to  be  recognized  that  aU  partial 
restraints  might  be  good,  though  it  was  thought  that 
general  restraints  —  that  is,  restraints  of  general 
application  extending  throughout  the  kingdom,  mut 
be  bad.  Why  was  the  relaxation  propoeed  to  be  tkm 
limited  ?  Simply  because  nobody  imagined  in  those 
days  that  a  general  restraint  could  be  reasonable,  not 
because  there  was  any  inherent  or  esspntial  diffenDoe 
between  the  two  cases.'* 

"When  the  restraint  is  general,"  ms  Lcsrd 
Macclesfield  in  Mitchel  v.  Reynolds,  1  P.  Wms.  Ul 
**  not  to  exercise  a  trade  throughout  the  kingdom," 
the  restraint  "  must  be  void,  being  of  no  benefit  to 
either  party  and  only  oppressive,  as  ahall  be  sho«a 
by-and-by."  Later  on  he  g^ves  his  reason :  "  Wbat 
does  it  signify,"  he  says,  '*  to  a  tradesman  in  Londoa 
what  anotiier  does  at  Newcastle ;  and  surely  it  voaU 
be  unreasonable  to  fix  a  certain  loss  on  one  aide  viifc- 
out  any  benefit  to  the  other."  "  Any  deed,**  wap 
Best,  L.C.  J.,  in  Homer  v.  Ash/ord,  3  Bmg.  322,  at  p. 
326,  "  by  which  a  person  binds  himself  not  to  empfcr 
his  talents,  his  industry,  or  his  capital  in  any  oarfal 
undertaking  in  the  kingdom  would  be  void,  beosor 
no  good  reason  can  be  imagined  for  any  penon'i 
imposing  such  a  restraint  on  himself." 

Might  it  not  be  said  from  Mr.  Challia's  point  of 
view  that  if  it  was  the  common  law  in  the  reign  of 
Elizabeth  that  all  restraints  of    trade,  general  or 
partial,  were  void,  that  they  must  be  still  void  r 
The  answer  would  appear  to  be  that  the  pnncipfc 
was  that  restraints  of  trade  were  contrmry  to  pnh& 
policy ;  and  that  is  the  principle  still ;  it  is  the  appfi^ 
cation  of  it  that  has  varied.    An  Olusteataon  of  a  void 
condition  because  impossible  of  fulfilment  is  givea  is 
Sheppard's  Touchstone,  p.  133 — ^vis.,  that  if  one  pn 
or  grant  land  on  condition  that  a  man  shaU  go  tt 
Bome  in  three  days.    That  which  was  impossibk  at 
the  time  when  the  illustration  was  given  has  nov 
become  possible  owing  to  a  change  of  otreumstaaoai, 
and  though  the  old  principle  stands,  the  mpplieatitm  of 
it  has  changed.    In  reference  to  the  suggestion  as  to 
devising  a  novel  restriction  to  be  applfed  to  novil 
forms  of  limiting,  ^•,  I  may  point  out  that  in  tke 
present  case  the  object  of  the  grantor  oonld  not  han 
been  obtained  without  adopting  a  novid    fonn  of 
assurance.    He  wanted  to  vest  the  estate  in  Mawtf 
jointiy  with  others.    It  is  right  here  to  mentkxi  tbat 
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tlte  preaeot  oue  htaag  one  of  a  gift  for  olutritable 
poipoaw  that  the  qnection  could  not  lut^ 


the  deed  been  dated  ten 


•j:^j 


hsTing  regard  to  the  proriuons  of  the  Uoitnuun  Act 
[9  Qeo.  2,  c.  36),  which  provides  that  the  gift 
or  conTeyance  must  be  without  any  power  of 
mrocatioii,  reoerration,  tenat,  condition,  limitation, 
claoM,  or  agreement  whatsoerer  for  the  benefit 
of   the    donor    or    grantor    or    of    any    peanon    or 


Usoter  of  the  Bolla  in  the  case  of  In  re  Madeay,  23 
W.  B.  718,  L.  B.  20  Eq.  186,  are  not  quite  reasonable. 
The  use  of  the  expreeaion  "  tenant  in  tail "  at  p.  190 
in  the  L.  B.  20  Eq.  ia  an  obTioni  dip  either  Terbal  or 
derioal  for  "  tenant  in  fee,"  aa  ia  clear  by  ret^vnce 


azmezed  to  the  gift  in  fee,"  and  thia  ia  followed  in 
the  next  sentence  by  the  reoiarb,  "  First  of  all  it  is 
to  be  ohaerved  that  the  oondition  good  or  bad  ia 
confined  within  legal  limita ;  it  ia  applicable  merely 
to  the  devisee  hiniself,  and  therefore  ia  not  void  on 
any  ^rotmd  of  remoteness." 

This  beiDK  ao,  I  find  in  the  passage  I  have  read, 
coupled  wiSi  the  passage  at  p.  190,  referred  to  by 
Ur.  Ghallis,  a  clear  expression  of  opinion  by  Sir  G. 
Jesael  that  had  the  oondition  in  question  not  been 
limited  in  point  of  time,  as  it  was,  it  would  have  been 
void  for  remoteneas. 

The  decision  of  North,  J  ,  in  Dunn  v.  Flmd,  32  W.  E. 
197,  26  Ch.  D.  629,  at  p.  632,  as  to  the  remoteneta  of 
the  power  of  re-entry  in  that  case  was  obibr  in  the 
aanae  that  it  was  mmeoessary  for  the  purposes  of  the 
deoinon  to  determine  it — although  it  was  a  question 
raised  and  argued — but  I  think  that  Hr.  Cb^lia,  in 
gaying  that  notlmig  waa  said  on  appeal  to  support  the 
obtter  dictum,  appears  to  have  ovenooked  the  obsora- 
tion  of  Baggallay,  L.J.,  33  W.  E.  315,  28  Oh.  D.  586, 
■eep.  fi92,  where  he  says  "This  right  of  re-entiy  was 
held  by  North,  J.,  to  be  void  for  remoteness.  We 
have  not  heard  tiie  ooimsel  for  the  defendant,  but  as 
at  present  advised  I  cononr  with  North,  J.,  that  this 
li^t  could  not  be  enforced,  being  void  under  the  rule 
against  perpetuities." 

I  must  also  notice  that  Ur.  Challis  makes  no 
reference  whatever  to  the  opinions  of  Sanders  and  Lewis 
which  I  have  quoted.  The  result  appears  to  be  that 
there  are  expreMions  of  opinion  by  Sir  George  Jesael, 
North,  J.,  and  Baggallay,  L.J.,  andtheopinion  of  two 
gifat  real  property  lawyers  and  taxt-vrntera  in  favour 
of  the  invali(Uty  of  moh  a  condition  as  the  one  in 
queation,  besides  the  opinions  of  two  modem  tezt- 
writeis ;  while  on  the  other  hand  there  ia  nothing 
definite  except  the  opinion  and  reasoning  of  the  late 
Mr.  Challis  in  his  work  on  real  property. 

I  am  of  opinion  that  the  oondition  in  queation  is  ob- 
noxious to  the  rule  against  perpetuities.  But  this  atill 
leaves  another  qneetion  for  consideration — viz.,  is  the 
title  one  which  ought  to  be  forced  upon  a  purchaser  ? 
The  rule  which  should  be  followed  in  such  casee  is 
stated  by  Ohitty,  J.,  in  the  case  of  Thackwray  and 
roung'$  Contract,  37  W.  E.  74,  40  Ch.  D.  34  (pp.  38, 
39,  40).  I  have  not,  in  the  present  case,  any  deoisions 
or  dicta  of  j  odgea  to  lead  me  to  a  contrary  conclusion 
to  that  to  whidi  I  have  oome,  and  the  question  is  one 
of  genenl  law,  upon  which  I  have  the  dieta  of 
eminent  jud^  and  opinions  of  text-writers  of 
authority  which  I  consider  justify  the  view  I  have 
expreesed. 

At  the  aame  time  the  point  ia  one  of  some  obscurity 
and  difficulty,  and  one  which  cannot  be  aaid  to  have 
been  the  sut^eot  of  exact  judicial  dedaion.  Moreover, 
regard  must  be  had  to  the  faot  that  the  person 
ol Mining    to  be  heir-at-law    of    Thoa.  HoUis,  sen., 


is^ivena 


notice  which 

hia  intention  to  olaim  t 
condition  if  the  condition  i 
to  argue  or  to  be  bound  by 
the  purchaser,  if  he  com] 
immediate  litigation — an  c 
great  weight  in  oonsiderii 
ought  to  be  forced  on  a 
12  W.  E.  455,  33  Beav.  41] 
anoe(3rded.),  p.  408. 

Upon  a  consideration  of 
not  think  that  I  ought  f 
been  shown  as  ought  to  b 
if  he  is  unwilling  to  oompl 

Declaration  aeeordingiy. 

Solidtois,  Jb  Anson,  I 
Burdtkin  &  Co.,  Sheffield; 
Co.,  tot  Anthony  &  Iviiaa 


Chan.  Div.  I 
Wright,  J.  f 

rn  re  BAMOOa  Am)    NOB 
TBOnOK  A8800I 


A  member  of  a  mutual 
limited  hy  guarantee  ii  not 
of  contributor ie»,  in  f /le  even 
up,  for  a  larger  amount  t) 
panv'i  memorandum  of  atai 
to  the  company  or  to  the  oil 
hut,  ihotigh  lie  may  be  nted 
cannot  be  made  a  contrtbu 
respect  of  them. 

The  applioant,  J.  Baiid, 
aasociatum  which  was  nov 
withdrawn  in  1893. 

The  association  had  been 
1691,  as  a  company  limit 
having  a  oapital  divided  i 
object  of  the  company  wa 
ships  belonging  to  membe 


The 
following  clause : 

"  Every  member  of  the  i 
tribute  to  the  assets  of  tl 
the  same  being  wpund  up 
a  member,  or  witiiin  one  y 
of  the  debts  and  liabilities 
before  the  time  at  which 
and  the  costs,  charges,  an 
the  same,  and  for  the  adji 
contribntories  amongst  t 
may  be  required,  not  exo 
value  of  his  tonnage  indc 
at  £15  per  ton." 

The  articles  of  associatii 
aa  follows : 

Art  4. — "Every  peraoi 
agreed  to  become  a  mem 
insures  any  ship  or  ahare  i 
regulations  hereinafter  oo) 

Art.  11. — "Theadmisw 
to  have  been  effected  ai 
insurance  and  liability  U 
12  o'clock  at  noon  on  the 
on  the  register;  and  such 
tbenoeforth  coatinue  witi 
minated  in  the  manner  he 


(o.)  Eeported  by  0.  W. 
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Art.  13. — "A  member  may  withdraw  his  ship 
wholly  or  in  part  by  giving  not  less  than  thirty  days' 
written  notice  of  his  desire  to  withdraw  on  the  31st  of 
December  following,  and,  if  such  notice  be  given, 
this  insnranoe  and  the  liability  to  contribute  to  f  ature 
claims  shall  cease  on  the  expiration  of  such  notice  and 
the  payment  of  then  all  unpaid  subscriptions  and  (or) 
calls.'* 

Art.  14. — « In  the  event  of  the  total  loss  of  a  ship 
her  insurance  and  liability  to  contribute  shall  cease 
on  the  owner  giving  a  written  notice  thereof,  and  on 
payment  of  all  unpaid  subscriptions  and  (or)  calls." 

Arts.  15  to  18  provided  for  the  termination  of 
membership  or  insurance  on  bankruptcy,  or  in  certain 
events  by  notice  from  the  directors  for  non-payments 
of  caUs.  Art.  20  made  the  insurance  mutual,  each 
member  insuring  the  other  members  in  consideration 
of  their  insuring  him. 

Art.  29. — "  There  shall  be  paid  to  the  assodation 
for  each  ship  on  admission  an  entrance  fee  of  Is.  per 
cent,  on  the  sum  insured,  and  on  or  before  the  1st  of 
January  in  every  succeeding  year  the  like  sum  of  Is. 
per  cent." 

Art.  30. — "  .  .  .  Calls  shall  be  made  for  the 
payment  of  allowed  daims  and  of  current  expenses  at 
such  dates  as  the  directors  may  direct." 

Art.  33. — **  If  any  member  neglect  or  refuse  to^pay 
any  subscription  and  (or)  call,  after  demand  made  in 
writing  (as  provided  by  Art.  32),  the  member  so 
neglecting  or  refusing  shall  be  excluded  from  all 
benefit  in  respect  of  any  insurance  effected  by  him, 
but  he  shall,  notwithstanding  such  exclusion,  remain 
liable  for  his  contribution  of  any  liability  incurred 
during  his  membership." 

Art.  34. — "Unpaid  subscriptions  and  (or)  calls 
shall  bear  interest  .  .  .  and  shall  be  recoverable, 
with  interest,  by  action  at  the  suit  of  the  association, 
although  the  defaulter  may  have  ceased  to  be  a 
member  of  the  association." 

Art.  77. — "  The  calls  on  members  for  the  payment 
of  claims  and  for  the  necessary  expenses  of  the 
association  may  be  made  in  such  manner  and  at  such 
dates  as  the  board  in  its  discretion  deems  right ;  and 
payment  thereof  may  be  enforced  by  action  at  the 
suit  of  the  association  in  any  county  court  or  in  any 
division  of  the  Supreme  Court  of  Judicature." 

Another  article  provided  that  the  secretary  was  to 
keep  a  register  of  members  and  ships  insured  which 
was  to  show  the  name  of  the  member  and  of  the  ship 
insured,  the  tonnage  for  which  it  was  insured,  and  its 
value  at  £15  a  ton,  and  if  necessary  when  and  how  the 
insurance  ceased.  The  secretary  was  also  authorized 
to  admit  members  and  ships  for  insurance. 

A  compulsory  winding-up  order  was  made  against 
the  oompany  in  April,  1897,  Baird  being  placed  on 
the  list  of  contribatofies  on  the  ground  that  there 
were  calls  due  from  him  in  respect  of  the  year  1893, 
and  that  by  article  13  of  the  articles  of  association  he 
continued  a  member  until  the  payment  of  such  calls. 

Baird  now  applied  to  have  his  name  removed  from 
the  list  of  contributories. 

B  Younger,  for  Baird. — My  client  is  not  liable  to 
be  placed  on  the  list  of  contxibutories  under  section 
38  as  he  ceased  to  be  a  member  in  1893,  which  is 
more  than  a  year  prior  to  the  commencement  of  the 
winding  up.  Even  if  he  is  still  a  member  he  cannot 
be  placed  on  the  list  of  contributories  with  regard  to 
the  calls  made  in  1893,  as  they  are  not  sums  which 
he  is  liable  to  contribute  to  the  assets  of  the  company 
under  section  38. 


A.  J,  Chxttyj  for  the  liquidator. — By  article  13  the 
applicant  is  still  a  member  of  the  association.  To 
cease  to  be  a  member  a  man  must  strictiy  comply 
with  the  requirements  of  the  articles  of  association.  ' 


In  re  Marlborough  Club  Co,,  16  W.  R.  t>68,  L.  L  5 
Bq.  365,  is  distinguishable,  as  this  is  a  compuiy 
limited  by  guarantee. 

He  also  quoted  MaxwelVs  case,  23  W.  B.  646,  L  L  30 
Eq.  585 ;  M'Eioan's  caee,  25  W.  K.  857,  6  Ch.  D.  447 ; 
and  Lion  Insurance  Association  v.  Tucker ,  32  W.  L 
546,  12  Q.  B.  D.  176. 

Cur.  adv.  vdL 

June  15. — ^Wbight,  J. — On  the  evidence  andadimi- 
sions  in  this  case  it  must  be  taken,  for  the  purpon  oi 
this  application,  that  Baird  duly  withdrew  hii  ftkipi 
at  the  end  of  1893,  and  tli»t  uo  subscriptiom  ur  oils 
in  respect  of   1893  have  ever  been  demsaded  {roa 
him.    But,  as  I  understand  the  matter,  I  am  asked  to 
dedde  the  case  on  the  supposition  that  there  sre  oDi 
due  from  him  in  respect  ox  1893,  the  amount  of  whick 
is,  if  necessary,  to  be  the  subject  of  an  inqmzj  or 
action.    Even  on  that  supposition,  he  ceased  to  be » 
member  at  the  end  of  1893,  unless  by  foioe  of  tke 
13th  article  of    association  he    continued  to  be  i 
member  until  payment  of  all  due  subscriptioiii  i&i 
calls.    The  true  construction  of   this  article  is  net 
easy  to  determine.    Membership  seems  ordiiiiiily  to 
be  constituted  by  insurance  of  a  ship,  which  insaxsao^ 
involves  a  corresponding  liability  to  the  other  insured 
otmers,  but  by  article  11  the  insurance  and  Ikbilitf 
are  to  continue  until  terminated   "  in  the  muxos 
hereinafter  named."     These  last  words  appsRotlr 
refer  to  articles  13  to  18.     Article  13  providei  tkit 
"  a  member  may  withdraw  his  ship  wholly  or  iapvt 
by  giving  not  less  than  thirty  days'  written  notise  U 
his  desire  to  withdraw  on  the  31  st  day  of  Deoember 
following,  and,  if  such  notice  be  given,  this  xosonac' 
and  the  liability  to  contribute  to  future  cliimi  ikiii 
cease  on  the   expiration    of   such    notice  aod  tk» 
payment  of  all  then  unpaid  subscriptions  and  {v_ 
calls."    If  this  article  is  to  be  literally  constned,  k 
makes  the  insurance  itself  continue  until  calls  a 
arrear  are  paid,  although  the   ship  has  been  vitk- 
drawn,  and  this  without  any  further  subseriptioL 
So,  on  the  similar  words  in  article  14,  the  insamoe 
of  a  ship  which  has  been  lost  or  sold  would  oootiineiB 
like  manner.   I  think  that  cannot  be  the  true  m6tfflas> 
The  meaning  seems  to  me  to  be  that  the  insiuaaa 
and  liability  are  to  cease   subject  to  the  ooatioiof 
liability  for  arrears  of  subscriptions  or  calls,  vkidb 
liability  is  by  articles  34  and  77  enforceable  by  teaoL 
It  is  to  be  observed  that  article  13  does  not  in  tensi 
say  that  membership  is  to  continue,  and  artide  H 
shows  that  a  person  may  have  ceased  to  be  a  meafac 
although  he  is  in  arrear  with  his  subacriptiaiiB  «r 
calls.    I  think,  therefore,  that  Baird  oeased  to  bs  • 
member  at  the  end  of  1893,  although  he  msj  Si 
be    liable  to  actions    for    unpaid    subscriptkHii  « 
calls.    Further,  I  think  that,  even  assuming  Bsirdli 
continue  to  be  member,  he  is  not  liable  as  a  cjota* 
butory    beyond    the    amount    prescribed    by  tkc 
memorandum  of  association.     Section  38  of  the  Acs 
of  1862  seems  to  me  too  clear  to  admit  of  an^ 
doubt.    The  two  dedsions  of  Malins,  T.C,  vka^ 
were  cited    for  the  liquidator — viz.,   Maxviffi  «■• 
and  M'Ewan^s  case — ^turned  upon  a  differesit  Act  td 
related  to  companies  limited  by  sharaa      Wbfltkv 
they  are  authorities  on  the  construction  of  the  Ad  ^ 
1862  even  as  to  companies  limited  by  shares,  it  is  sd^ 
necessary  to  consider.     The  case  of  Lion  Intun^ 
Association  v.   Tucker  shows  tiiat  he  is  liable  to  bi 
sued  for  these  losses,  but  it  is  not  there  suggested  tkst 
he  can  be  made  a  contributory  in  the  winding  up  ii 
respect  of  them.    He  is  a  debtor  t^  the  compasyff 
to  the  other  members  in  respect  of  them,  not,  ss  it 
seems  to  me,  a  contributory  in  the  winding  up. 

Solicitors,  Wynne,  Holme,  <fc  Wynne,  for  H,  Fi^n^ ' 
(fc  Hawkins,  Liverpool ;  Simpson  <fc  Co,  for  B*i§^ 
Pritchard,  <k  Rodway,  Bangor. 
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(Day  and  Lawranoe,  JJ.)  j  •''^  ^' 

JEx  parte  "Fluxs  &  Soirs.  (a.) 

Lkennng  Law — SpirUa — Sale  of  spiriis  vfithout  licence 
— Second  conviction — Diequaltfication  to  hold  licence — 
Application  hy  owner  to  carry  on  hueinese — Justices — 
Jurisdietion  to  entertain  apjpiioation — Licensing  Act, 
1872  (35  <fe  36  Vict.  e.  94),  e.  S^Licensing  Act,  1874 
(37  *  38  Vict.  c.  49).  $.  15. 

A  beerhouee-keeper  toae  upon  the  same  day  twice  con- 
meted  under  section  3  of  the  Licensing  Ad,  1872,  of 
tdling  spirits  without  a  spirit  licence,  and  upon  such 
second  conviction  he  was  disqualified  for  tioo  years  from 
holding  any  licence,  and  by  the  operation  of  the  section 
he  also,  upon  such  second  conviction,  forfeited  his  licence 
to  sdl  beer.  Upon  an  application  being  made  after  the 
second  conviction  by  the  oumer  of  the  premises  under 
section  15  of  the  Licensing  Act,  1874,  for  an  authority 
to  carry  on  the  business  until  the  next  special  sessions. 

Held,  that  the  justices  had  jurisdiction  to  entertain  the 
application,  although  made  after  the  second  conviction, 
as  the  words  **for  the  first  time  "  in  section  15  were  to 
he  construed  as  governing  the  latter  part  of  the  section  as 
Vfell  as  the  former,  and  that  the  application  could  be 
made  after  the  first  conviction  which  caused  a  personal 
disqualification  or  a  forfeiture  of  the  licence,  which,  in 
the  case  of  selling  spirits  without  a  spirit  licence,  was  the 
seoond  conviction. 

Case  stated  by  justices  for  the  borough  of  Saffiron 
Walden,  in  the  county  of  Essex. 

On  the  13th  of  February,  1899,  an  information  was 
kid  against  Walter  Peachey,  of  the  Eoyal  Oak  beer- 
house  in  Sa&on  Walden,  beerhouse-keeper,  for  having 
QQthe20tb  of  December,  1898,  unlawfully  sold  by 
retail  intoxicating  liquor — to  wit,  rum — which  he  was 
not  then  licensed  to  sell  by  retail,  contrary  to  section 
3  of  the  licensing  Act,  1872. 

On  the  14th  of  February,  1899,  a  second  information 
was  laid  against  Peachey  for  having  on  the  14th  of 
January,  1899,  unlawfully  sold  by  retail  intoxicating 
liquor— to  wit,  whisky — which  he  was  not  then  licensed 
to  sell  by  retail,  contrary  to  section  3  of  the  Licensinff 
Act,  1872. 

£k)th  these  informations  were  separately  heard  and 
determined  at  the  petty  sessions  for  the  borough  held 
on  the  18th  of  February,  1899,  and  the  defendant  was 
convicted  on  the  first  information  and  was  adjudged 
on  such  first  conviction  to  pay  the  sum  of  five  pounds 
ud  costs,  and  was  subsequently  convicted  on  the 
iecond  information  and  was  adjudged  on  such  seoond 
xmviction  to  pay  the  sum  of  twenty-five  pounds  and 
sosts,  and  ordered  to  be  disqualified  for  two  years 
3X)m  holding  any  licence  for  the  sale  of  intoxicating 
iquor. 

By  the  operation  of  section  3  of  the  Licensing  Act, 
872,  Peachey  thereupon  forfeited  his  licence  to  sell 
)eer. 

At  the  petty  sessions  held  on  the  25th  of  February, 
899,  application  was  made  on  behidf  of  the  owners 
i  the  Boyal  Oak  beerhouse  for  an  authority  under 
ection  15  of  the  licensing  Act,  1874,  to  carry  on 
ntil  the  next  special  sessions  for  licensing  purposes 
be  business  of  beerseUers,  being  tiie  same  business 
B  had  previously  to  his  convictions  been  carried  on 
7  Peadiey  at  the  Boyal  Oak  beerhouse,  but  the 
BStioet  finding  as  a  fact  that  prior  to  such  application 
^eaohey  had  been  convicted  for  the  second  time  of 
le  offence  of  seUine  spirits  without  a  spirit  licence, 
eld  that  they  had  no  jurisdiction  to  hear  and 
etermine  the  application  under  section    15  of  the 

(a.)  Beported  by  Sir  Shbsston  Baksb,  Bart., 

Batrister-at-Law. 


licensing  Act,  1874,  inaamnoh  as  the  opemn|^  words 
of  that  aeotion  limit  the  right  to  make  such  apphcaUons 
to  oases  where  a  neraon  la  convicted  for  the  nrst  time, 
and  that  any  application  for  a  Uoenoe  for  the  premises 
oould  only  be  entertained  at  the  general  annual 
licensing  meeting  for  the  borough. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  or  not  on  the  &ots  as  above  stated  it 
was  open  to  the  justices  to  hear  and  entertain  an 
application  on  behalf  of  the  owners  of  the  beerhouse, 
under  section  15  of  the  licensing  Act,  1874,  to  carry 
on  the  same  business  on  the  same  premises  until  the 
then  next  special  sessions. 

Section  3  of  the  licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  provides:  *'No  person  shall  sell  or 
expose  for  sale  by  retail  any  intoxicating  liquor 
without  being  duly  licensed  to  sell  the  same.  .  .  , 
Any  person  selling  or  exposing  for  sale  by  retail  any 
intoxicating  liquor  which  he  is  not  licensed  to  sell  by 
retail  .  .  .  shall  be  sulnect  to  the  following 
penalties:  (1)  For  the  first  offence  he  shall  be  liable 
to  a  penaJty  not  exceeding  fifty  pounds,  or  to 
imprisonment  with  or  without  hard  labour  for  a  term 
not  exceeding  one  month ;  (2)  for  the  seoond  offence 
he  shidl  be  liable  to  a  penalty  not  exceeding  one 
hundred  pounds,  or  to  imprisonment  with  or  without 
hard  labour  for  a  term  not  exceeding  three  months, 
and  he  may,  by  order  of  the  court  by  which  he  is 
tried,  be  disquaufied  for  any  term  not  exceeding  five 
years  from  holding  any  licence  for  the  side  of 
intoxicating  liquors.  Li  addition  to  any  other 
penalty  imposed  by  this  section,  any  person  convicted 
of  a  second  or  any  subsequent  offence  under  this 
section  shall,  if  he  be  the  holder  of  a  licence,  forfeit 
such  licence  " 

Section  15  of  the  licensing  Act,  1874  (37  &  38 
Vict.  0.  49),  provides :  ''  Where  any  licensed  person 
is  convicted  for  the  first  time  of  any  one  of  the 
following  offences:  (1)  Making  an  internal  com- 
munication between  his  licensed  premises  and  any 
unlicensed  premises;  (2)  forging  a  certificate  under 
the  Wine  and  Beerhouse  Acts,  1869  and  1870: 
(3^  selling  spirits  without  a  spirit  licence ;  (4)  any 
felony ;  and  in  consequence  either  becomes  personally 
disqualified  or  has  bis  licence  forfeited,  there  may 
be  made  by  or  on  behalf  of  the  owner  of  the  premises 
an  application  to  a  court  of  summary  jurisdiction  for 
authority  to  carry  on  the  same  business  on  the  same 
premises  until  the  next  special  sessions  for  licensiug 
purposes,  and  a  further  application  to  such  next 
speoal  sessions  for  the  grant  of  a  licence  in  respect  of 
such  premises." 

FooU,  Q.G.  {H.  0.  5.  Ellis  with  him),  for  the 
appellants. — The  construction  placed  by  the  justioes 
upon  section  15  of  the  licensing  Act  of  1874 
is  too  narrow.  The  words  of  that  section  are  that 
where  a  licensed  person  is  convicted  ''for  the  first 
time ''  of  any  one  of  the  four  offences  specified,  and 
"in  consequence"  of  such  conviction  becomes 
disqualified  or  has  his  licence  forfeited,  then  the 
owner  may  make  the  application  under  the  section. 
The  words  "  for  the  first  time "  are  to  be  read  as 
governing,  not  only  the  word  "  convicted,"  but  also 
the  words  "  becomes  personally  disqualified  or  has  his 
licence  forfeited  " ;  so  that  the  owner  can  apply  under 
the  section  upon  or  after  the  conviction  which  for  the 
first  time  causes  a  forfeiture  of  the  licence  or  a 
personal  disqualification.  It  is  only  upon  the 
happening  of  the  compound  event,  the  conviction  and 
the  forfeiture  of  tiie  licence  or  disqualification,  that 
the  owner's  right  to  apply  arises,  and  the  time  for  the 
owner  to  apply  is  upon  the  conviction  which  for  the 
first  time  causes  a  forfeiture  or  a  disqualification. 
There  are  four  offences  specified  in  the  section.    With 
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regard  to  three  of  these  offences  f  orf eitare  or  disquali- 
fication arises  upon  the  first  conviction,  and  an 
application  in  such  cases  under  the  section  miffht 
require  to  be  made  after  such  first  conviction ;  but 
with  regard  to  the  fourth  offence — ^namely,  selling 
n>irits  without  a  spirit  licence — under  section  3  of  the 
Licensing  Act,  1872,  it  is  only  upon  a  second 
oonviotion  that  the  licence  is  forfeited  or  that  a 
person  can  be  declared  disqualified,  and  in  fact  it  was 
upon  the  second  conviction  that  Peachey  in  this  case 
was  so  declared  disqualified.  The  owner  can  there- 
fore, after  such  second  conviction  of  Peachey,  make 
his  application  under  section  15  for  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the 
next  sessions.  The  justices  were  therefore  wrong  in 
holding  that  they  had  no  jurisdiction  under  the 
section  to  hear  and  entertain  the  application. 

The  justices  did  not  appear  as  respondents. 

Day,  J. — ^I  think  the  construction  now  contended 
for  on  behalf  of  the  appellants  is  the  most  reasonable 
construction  to  be  plaoeid  upon  this  difficult  section. 
I  think,  therefore,  that  the  justices  had  jurisdiction  to 
hear  this  application,  and  the  case  must  be  remitted 
to  the  justices  with  the  direction  that  tiiey  had  juris- 
diction to  hear  and  entertain  the  application  of  the 
owners  of  the  premises. 

Lawranoe,  J. — I  am  of  the  same  opinion. 

Appeal  allowed;  case  remitted. 

Solicitors  for  the  appellants,  Thomeycroft  dt  Wtllis, 
for  Baker  ^  TlwmeycToft,  Bishop's  Stortford. 


(Darling  and  Ohalnell,  JJ.)  j         ^P'^  ^^ '  ^^  ^• 

Moss  {Appellant)  v.  Hakoogk  {Beepondent).  (a.) 

Criminal  law — Larceny — Beatitution  and  recovery  of 
stolen  property — Current  coin  of  the  realm — Larceny 
Act,  1861  (24  A  25  Vid.  c.  96),  «.  lOO^Swnmary 
Jurisdiction  Act,  1879  (42  A  43  Vid.  c.  49),  ee.  27 
(3),  33  (1). 

A  current  coin  of  the  realm  which  has  not  been  passed 
into  circulation  may  he  sold  as  a  curiosity,  and  if  such 
coin  has  been  stolen  from  its  owner  by  the  vendor,  and  the 
latter  is  eubsequenUy  cjonvided  of  larceny,  an  order  of 
restitution  of  the  coin  to  the  owner  may  be  made  against 
the  purchaser  under  section  100  of  the  Larceny  Act,  1861. 

Semble,  t?uU,  if  the  thief  has  dealt  with  the  coin  as 
current  coin  and  has  passed  it  into  circulation,  no  order 
of  restitution  can  be  made  iigainst  a  honk  fide  receiver, 
notwithstanding  that  the  coin  may  be  able  to  be  identified. 

A.  stole  a  five^pound  gold  piece,  which  had  never 
passed  into  circulation,  from  B.,  who  had  kept  it  as  a 
curiosity,  and  changed  it  with  a  dealer  of  curiosities  for 
five  sovereigns. 

Held,  that  an  order  of  restitution  might  be  made 
under  section  100  of  the  Larceny  Act,  1861,  against 
the  purchaser. 

Oase  stated  by  justices. 

On  the  25th  of  December,  1898,  at  a  court  of  sum- 
mary jurisdiction  sitting  at  Hove,  in  the  county  of 
Sussex,  Thomas  Neale  was  charged  for  that  he  while 
beiDg  a  servant  in  the  employ  of  one  ECancock,  the 
respondent,  feloniously  did  steal,  take,  and  carry 
away  one  gold  five-poimd  piece  the  property  of  his 
master. 

Neale  was  convicted  and  sentenced  and  the  justices 
then  made  an  order  of  restitution  under  section  100  of 


(a.)  Beported  by  E.  G.  Stillwxll,  Esq.,  Barrister- 

at-Law. 


the  Larceny  Act,  1861,  of  the  gold  coin  by  the  wpgA- 
lant  Moss  to  the  respondent. 

From  the  facts  stated  in  the  special  case  it  sppond 
that  the  prisoner  was  butier  in  the  service  of  tke 
respondent,  to  whom  the  gold  coin  had  beenprnaited 
by  the  Goldsmiths'  Company  in  the  Jubilee  yev  1887. 
llie  coin,  though  a  current  coin  of  the  realm,  had  netv 
been  in  circulation,  and  it  was  kept  by  the  reepoodoit 
in  a  case  in  a  cabinet  in  his  drawing-zocoL  Wba 
the  prisoner  stole  the  coin  he  took  it  to  the  shop  of 
the  appellant,  a  dealer  in  new  and  secoiid-|hiBd 
clothing  and  other  articdes,  where  he  changed  it  for 
five  sovereigns. 

The  questions  for  the  court  were  whetiMr  tka 
justices  had  power  to  make  tiie  order  of  reslitiitiwi. 
whether  the  appellant  was  a  person  aggrieied  mm 
to  be  entitied  to  require  a  case  to  be  stated  win 
neither  party  to  the  proceedings  did  so,  nd 
whether  the  whole  question  was  not  one  of  isdL 

By  the  Larceny  Act,  1861  (24  db  25  Tiot  c  96). 
s.  100,  "  If  any  person  g^ty  of  any  such  faloay  or 
misdemeanour  as  is  mentioned  in  this  Act  in  rteebif  , 
taking,  obtaining,  extorting,  embesding,  oonveitei 
or  disposing  of  or  knowin^y  reoeiving  any  chiitw, 
money,  valuable  security,  or  other  property  whiKh 
ever,  shidl  be  indicted  for  such  offence  l^or  oabriulf 
of  tiie  owner  of  the  property  or  his  executor  « 
administrator  and  convicted  thereof,  in  snoh  esse  tte 
property  shall  be  restored  to  the  owner  or  his  wp^ 
sentatives,  and  in  every  case  in  this  sootion  afouM 
the  court  before  whom  any  person  shall  he  tried  for 
any  such  felony  or  misdemeanour  shall  have  pows  to 
award  from  time  to  time  writs  of  restitution  for  tlift 
said  property,  or  to  order  the  restitution  tbereol  ie  i 
summary  manner.  Provided  that  if  it  diall  sppev 
before  any  award  or  order  made  that  any^  ytMk 
Hcourity  shall  have  been  bond  fide  paid  or  disohsign 
by  some  person  or  body  corporate  liable  to  thegj 
ment  thereof,  or  being  a  negotiable  instrameDt  lU 
have  been  bond  fide  taken  or  received  by  traDsfor  or 
delivery  by  some  person  or  body  corporate  for  s  }irt 
and  valuable  consideration  without  any  notiee,  « 
without  any  reasonable  cause  to  suspect  that  thsM 
had  by  any  felony  or  misdemeanour  been  ma. 
taken,  obtained,  extorted,  embeizled,  converted,  or 
disposed  of,  in  sudi  case  the  court  shall  not  a wd  <f 
order  the  restitution  of  such  security." 

By  the  Summary  Jurisdiction  Act,  1879  (42  ft  « 
Vict  c.  49),  s.  27,  "  Where  an  indictable  oftnoe  ■ 
authorized  to  be  dealt  with  summarily— 

"  (3)  The  conviction  for  any  such  offanoe  ahallbga 
the  same  effect  as  a  conviction  for  the  offoaw* 
indictment,  and  the  court  may  make  the  likeorav 
for  the  restitution  of  property  as  might  havebg 
made  by  the  court  before  whom  the  person  con«"* 
would  have  been  tried  if  he  had  been  tdtd  « 
indictment." 

Section  33,  sub-section  1.—"  Any  person  su 
who  desires*  to  question  a  conviction,  order,  d^ 
mination,  or  other  proceeding  of  a  court  of  f 
jarisdiction,  on  the  ground  that  it  is  enca  _^, 
point  of  law,  or  is  in  excess  of  jurisdiction,  nsy  effV; 
to  the  court  to  state  a  specnal  case  "^^f.^ 
the  facts  of  the  case  and  tiie  grounds  on  wmA  tsS 
proceeding  is  questioned,  and  if  the  court  dedaej^ 
state  the  case,  may  apply  to  the  Sgh  Court  of  J 
for  an  order  requiring  ^e  case  to  be  stated.** 

Firminaer  (E.  Bowen  Bowlands  with  Wm),  ior*« 
appdlant}.— The  justices  had  no  jurisdiction  tor"** 
the  order  of  restitution.    The  ••money'* rate 
in  section  100  of  the  Larceny  Act  of  1861  a 
current  coin,  but  is  specific  mon^  in  a  box  or 
The  earliest  statute  on  the  subject  is  21  Hen.  8,  & 
and  under  that  statute  it  was  held  taHoUdByr 
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Gro.  Eliz.  638»  661,  that  restitution  oould  be  ordered 
of  money  fonnd  on  the  prisoner  or  money  that  was  in 
some  way  ear-marked;  bnt  money  once  passed  in 
oireiilation  oould  not  be  the  subject  of  such  an  order, 
because  there  oould  be  no  identification :  Miller  ▼. 
Baee,  1  Smith's  Leading  Oases  (lOth  ed.),  p.  447.  The 
statute  of  Hen.  8  was  repealed  by  7  &  8  Geo.  4,  c  27, 
but  was  re-enacted  by  section  57  of  7  &  8  Goo.  4, 
c  29.  Section  100  of  the  Larceny  Act,  1861,  now 
goveruB  the  matter.  Ko  new  right,  however,  is  con- 
ferred by  that  section.  The  appellant  was  a  person 
aggrieveid  within  the  meaning  of  section  33  of  the 
Summary  Jurisdiction  Act,  1879. 

The  following  cases  were  also  cited:  Lindsay  v. 
Cundy,  24  W.  B.  730,  1  Q.  B.  D.  348 ;  and  Clarke  ▼. 
8hee,  Gowp.  197. 

JBoxall,  for  the  respondent. — The  order  made  by  the 
justices  was  right.  The  gold  coin,  although  current 
coin,  had  never  been  passed  in  circulation.  It  was 
kept  as  a  curiosity  and  sold  as  such.  Even  if  it  had 
been  in  circulation  it  might  be  ordered  to  be  restored 
if  it  could  be  identified.  The  word  "  property  "  in 
section  100  of  the  Larceny  Act,  1861,  indudes 
money* 

The  following  oases  were  cited :  Reg,  y.  Horan,  6 
Ir.  B.  0.  L.  293 ;  Scattergood  v.  Sylvester,  15  Q.  B. 
506 ;  Taylor  v.  Plumer,  3  M.  &  S.  562  ;  Bex  v.  Stanton, 
7  C.  &  P.  431 ;  Beniley  v.  Vilmont,  36  W.  B.  481,  12 
App.  Gas.  471. 

Cur»  adv,  wit. 


May  6. — ^Dabunq,  J.,  read  the  following  judg- 
ment :  This  was  a  special  case  stated  by  justices,  and 
the  following  facts  were  stated  as  proved  or  agreed. 
The  prisoner,  a  butler  in  the  service  of  the  respondent, 
was  convicted  of  having  stolen  from  his  master  a  five- 
pound  gold  piece,  presented  by  the  Goldsmiths'  Gom- 
pany  to  the  respondent  in  the  Jubilee  year,  1887,  the 
year  of  its  date.    The  gold  piece  had  been  kept  in  a 
cabinet  until  November,  1898,  when  it  was  stolen  by 
the  prisoner,  and  had  never  been  in  circulation.    The 
appelant  is  a  dealer  in  new  and  secondhand  clothes, 
jewellery,  and  other  articles,  and  the  prisoner  changed 
the  gold  piece  with  the  appellant's  son  in  the  appel- 
lant's shop  for  five  sovereigns.    Upon  the  prisoner's 
conviction  the  justices  found  that  Uie  five-pound  gold 
pieoe  stolen  by  the  prisoner  was  the  respondent's 
property,  and  tiiey  made  an  order  for  its  restitution 
to  the  respondent,  acting  under  the  Larceny  Act, 
1861  (24  &  25  Vict.  c.  96),  s.  100,  and  the  Summary 
Jurisdiction  Act,   1879  (42   &    43  Vict.  49),   s.   27, 
sub-section  3.     It  was  admitted  during  the  argu- 
ment that  the  gold  pieces  of  the  issue   to  wluch 
this    one    belonged    are,    by   Boyal    proclamation, 
constituted   current   coin   of   the   reafin;    and   for 
the  appellant  it  was  contended  that  the  order  for 
restitution  was  therefore  wrong.     By  section  100  of 
the  Larceny  Act,  1861,  it  is  provided  that,  on  the 
prosecution  to  conviction  of  a  thief  the  court  may 
order   the  restitution  of   the   things  stolen  to  the 
prosecutor,  and  among  other  stolen  things  may  order 
the  restitution  of  money.     It  was  contended  before 
us  in  this  case  that,   although  even  after  they  had 
been  sold  by  the  thief  in  market  overt  and  so  tiie 
property  in  them  had  passed,  stolen  goods  might 
still,  by  virtue  of  an  order  under  this  statute,  be 
revested  in  the  owner  from  whom  they  had  been 
stolen,  yet  no  such  restitution  could  be  ordered  of 
money,  unless  it  were  money  in  a  bag  or  otherwise 
"  ear-marked,"  as  it  was  said.    For  this  proposition 
decisions  given  in  actions  for  trover  and  conversion 
of  money  were  dted  such  as  Holiday  v.  Hicks,  Gro. 
Eliz.  638,  661.     But  section  100  of  the  statute  dis-  I 
tinotiy  applies  to  "  money,"  and  long  before  this  it  J 


was  stated  in  Hale's  Pleas  of  the  Grown,  p.  542  :  '<  So 
if  money  be  stolen,  and  the  thief  taken,  and  the 
money  seized,  he  (that  is,  the  true  owner)  shidl  have 
restitution  of  the  money."    Beliance  was  also  placed 
on  the  case  of   Miller  v.  Race,  1  Burr.  452,    1  Sm. 
L.  G.  (10th  ed.),  p.  447,  which  was  an  action  of  trover 
upon  a  bank-note,  in  which  case  it  was  held  that 
the  property  in  such  a   note   passes   like  cash  by 
delivery.     And  Lord  Mansfield  there  said :    **  Now 
they  (bank-notes)  are  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  are  so  esteemed,  but  are 
treated  as  money,  as  cash,  in  the  ordinary  course  and 
transaction  of  business,  by  the  general  consent  of 
mankind,  which  ^ves  them  the  credit  and  currency 
of  money  to  all  mtenis  and  purposes.    They  are  as 
much  money  as  guineas  themmlves  are,  or  any  other 
current  coin  that  is  used  in  common  payments  as 
money  or  cash."    Further  on  in  his  judgment  Lord 
Mansfield  said,  referring  to  some  expressions  attri- 
buted to  Holt,   G.J. :    "  'Tis  a  pity  that  reporters 
sometimes  catch  at    quaint    expressions    that    may 
happen  to  be  dropped  at  the  bar  or  bench,  and  mis- 
take their  meaning.     It  has  been  quaintiy  said  that 
I  the  reason  why  money  cannot  be  followed  is  because 
it  has  no  ear-mark ' ;   but  this  is  not  true.    The  true 
reason  is  upon  account  of  the  currency  of  it;    it 
cannot  be  recovered  after  it  has  passed  in  currency. 
So,  in  case  of  money  stolen,  the  true  owner  cannot 
recover  it  after  it  has  been  paid  away  fairly  and 
honestly  upon  a  valuable  and  Jxmd  fide  consideration ; 
but  before  money  has  passed  in  currency  an  action 
may  be  brought  for  the  money  itself."    Now,  here  it 
is  plain  that  the  mere  fact  that   the  stolen  gold 
piece   was   money   would   not   render   it  unfit  for 
the  application  to  it  of   an  order  for   restitution. 
The   triie   question   seems   to   me   to    be    whether 
by    the    manner    of    dealing    with    it    which    the 
thief   adopted   the  gold  piece  passed  in  currency. 
The  exchanging  of  a  coin  for  otner  coins  is  not  con- 
clusive proof  that  the  exchanging  was  that  of  dealing 
with  current  coin  on  both  sides.    Many  coins  which 
yet  have  not  been  formally  withdrawn  from  currency 
have  a  price  far  beyond  their  denominated  value  by 
reason  of  their  antiquity  or  rarity,  or  for  their  beauty 
of  design  or  execution  (though  this  last  is  perhaps 
merely  to  say  again  by  reason  of  the  coins  being 
struck  in  another  age  and  mint  than  ours).    Money 
as  currency,  and  not  as  medals,  seems  to  me  to  have 
been  well-defined  by  Mr.  Walker  in  Money,  Trade, 
and  Industry  (F.  A.  Walker  in  Money,  Trade,  and 
Industry,  p.  4,  dted  in  EncydopsBdia  Britannica,  sub- 
titie  '*  Money  ")  as  '*  that  which  passes  freely  from 
hand  to  hand  throughout  the  community  in  final 
discharge  of  debts  ana  full  payment  for  commodities, 
being   accepted   equally    without   reference   to  the 
charactor  or  credit  of  the  person  who  o£Eers  it  and 
without  the  intention  of  the  person  who  reodves  it  to 
consume  it  or  apply  it  to   any  other  use  than  in 
turn  to  tender  it  to  others  in  discharge  of  debts  or 
payment  for  commodities."      Bearing  in  mind  all 
the  foregoing    condderations,    and    applying    them 
to  the  facts  stated  for  us  by  the  magistntes,  I  ask 
myself.  Was  this  gold  piece  passed  on  in  its  character 
as  coin  of  currency,  or  was  it  rather  the   subject 
of  a   sale  as    an   lurticle    of  vertu?     We  are  per- 
mitted to  draw  inferences  from  the  facts  stated  to  us, 
and  besides  it  was  stated  in  the  course  of  the  argument 
that  this  piece  was  of  somewhat  greater  value  than 
that  of  its  denomination  and  so  was  worth  more  than 
the  five  pieces  g^ven  in  exchange  for  it,  though  eadi 
of  those  was  of  a  fifth  of  the  nominal  value  of  this 
gold  piece.    Upon  the  facts  stated  I  come   to  the 
condusion   that   this    gold   pieoe   never   passed  in 
currency,  though  it  was  the  subject  of  a  sale  (as  a 
medal  might  have  been)  to  a  dealer  in  old  or  ourious 
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things ;  and  that  therefore  the  magistrates  acted  within 
their  powers  in  making  an  order  for  its  restitution. 

CHAiorELL,  J.,  read  the  following  judgment: 
I  entirely  agree  with  the  judgment  that  has  just  been 
delivered,  but  as  I  have  prepared  a  judgment  of  my 
own,  I  think  it  well  to  deliver  it. 

In  this  case,  stated  by  magistrates,  an  appellemt 
appeals  against  an  order  made  under  section  100  of 
the  Larceny  Act  ordering  him  to  restore  to  the 
prosecutor  a  five-pound  gold  piece  stolen  from  him 
by  a  thief  who  has  been  convicted.  The  magistrates 
suggest  a  doubt  whether  they  have  power  to  state 
a  case,  but  I  think  that  there  is  no  foundation  for 
this  doubt.  The  magistrates  next  suggest  that  the 
whole  question  is  one  of  fact.  They  leave  us, 
however,  in  some  doubt  as  to  what  they  mean  to 
find.  In  one  view  it  is  a  question  of  fact,  in  another 
one  of  law.  They  state  certain  facts,  but  they  do  not 
state  what  inference  they  draw  from  them.  That 
being  so,  we  have  power  under  the  Bules  of  Court  to 
draw  any  inferences  which  the  magistrates  might 
have  drawn.  The  facts  have  been  already  fully 
stated,  and  I  think  the  proper  inference  to  be  drawn 
from  those  facts  u  that  the  thief  did  not  pass  the  coin 
as  current  money,  but  sold  it  for  £5.  It  is  true  that, 
by  Boyal  proclamation  issued  under  the  Acts  of 
Parliament  relating  to  the  coinage,  this  piece  is  made 
current  coin  of  the  realm,  and  might  have  been  used 
in  payment  of  a  debt  or  otherwise  as  money;  but 
though  it  might  be  so  used,  it  might  also  be  dealt 
with  as  if  it  were  a  medal,  or  ancient  coin,  or  other 
curiosity.  I  think  it  was  offered  to  the  appellant 
because  he  dealt  in  curiosiuies,  and  was  taken  by  him 
asjiuch. 

%t  is  also  doubtful  whether  the  magistrates  meant  to 
find  the  transaction  bond  fide.  Without  meaning  to 
suggest  that  the  appellant's  son  could  be  found  guilty 
of  receiving  the  coin  knowing  it  to  be  stolen,  I  still 
think  the  circumstances  were  such  that  the  magis- 
trates iioight  well  find  that  it  was  not  taken  bond  fide, 
so  tha^.  if  it  had  been  a  bill  of  exchange  or  other 
negotiable  instrument  no  better  title  would  have  been 
taken  than  the  thief  had.  If  that  was  the  view  of  the 
magistrates,  they  would  be  ri^ht  in  considering  the 
question  one  of  fact;  and  if  it  was  not  their  view, 
much  ioat  they  state  in  the  case  is  wholly  immaterial. 
XJnd^  these  circumstances  we  ought  to  draw  the 
inference  ourselves,  and  upon  that  inference  I  think 
the  order  of  the  magistrates  a  good  one. 

H  the  coin  had  been  dealt  with  and  transferred  as 
current  coin  of  the  realm,  as,  for  instance,  in  payment 
for  goods  purchased  or  in  satisfaction  of  debt,  or 
bond  fide  changed  as  money  for  money  of  a  different 
denomination,  I  think  a  question  of  law  of  great 
difficulty  would  arise.  If  that  were  the  case,  no 
doubt  the  property  would  have  passed  to  the 
appellant;  but  the  operation  of  the  statute  is  to 
revest  in  the  prosecutor,  on  conviction  of  the  thief, 
the  property  in  the  thing  stolen  notwithstanding 
that  the  property  in  it  has  previously  passed 
effectively  to  a  transferee  as  by  sale  in  market 
overt:  Horwood  v.  Smith,  [1788]  2  T.  E.  750; 
Scattergood  v.  Sylvester,  15  Q.  B.  D.  506.  The  history  of 
the  matter  is  to  be  found  in  2  Hawkins'  Fleas  of  the 
Crown,  c.  23,  ss.  49-57.  The  mere  fact  of  the  property 
in  the  coin  having  passed  would  not,  therefore, 
prevent  the  statute  operating,  and  it  is  curious  that 
in  all  the  statutes,  beginning  with  that  of  21  Hen.  8, 
c.  11,  money  stolen  is  placed  on  the  same  footing  as 
(diattels  stolen.  Unless,  therefore,  there  is  something 
exceptional  in  the  way  in  which  property  in  money 
passes,  it  would  appear  that,  in  all  cases  where  by 
some  accident  the  particular  coin  or  coins  stolen  could 
be  identified  at  the  date  of  the  conviction,  the  person 


then  owning  them  would  lose  his  property  thoof^ 
the  money   had   been   taken    bond  fide^     Bui  we 
have  to  consider  the  proviso,  which  was  in  the  sfcitale 
of    Geo.    4    as   weU    as    in   the    present  statats, 
protecting   persons    who    had    bona    fide  takoa  a 
negotiable  instruments    Now,  all  the  ooosLtemtKni 
wluch  could  have  induced  the  Legislatare  to  protoet 
holders  of  stolen  negotiable  instruments  moat  equally 
apply  to  stolen  money  taken  bond  fide.    In  fact,  itk 
because  bills  of  exchange,  &c.,  are  like  cutrency  that 
they  are  negotiable :  see  Miller  ▼.  Baee,  1  Sm.  L.  C 
(10th  ed.),  p.  447.    It  may  be  that  the  LegiaUtnze  did 
not  think  it  necessary  to  protect,  by  imduding  thea 
in  the  proviso,  persons  who  had  bond  fide  taken  stdeB 
money,   because  in  the  great  majority  of  cum  it 
would  be  impossible,  in  &ct,  to  identify  the  maosj, 
so  that  only  in  rare  cases  would  protection  be  wanted; 
but  that  seems  hardly  satisfactory.    It  seems  to  ne 
that  the  Legislature  must  have  assumed  that  penoas 
having  bond  fide  taken  stolen  money  did  not  eoaa 
within  the  statute.    The  matter  is  very  doubtfal; 
but,  on  the  whole,  I  think  the  explanation  maybe 
this :  it  may  be  that  the  true  meaning  of  the  mpa^ 
that  money  has  no  ear-mark  is  that  ^riiea  corraBt 
coins  of  the  realm  have  passed  bond  fide  from  hand  to 
hand  as  currency  and  as  money  they  are  ooosidaed, 
for  all  purposes  of  property   in  them,  not  to  bt 
identifiable.      They  become  merely  so  much  mauBj 
in  the  possession  of  the  person  to  whom  they  haw 
passed.    If  it  is  a  sovereign,  then  for  all  pnrpoaas  al 
the  property  twenty  shillings  or  eight  half-crovas 
are  the  legal  equivalent  of  the  sovM^eign.     If  tha 
payment  to  the  man  has  been  made  in  error  the  ligto 
a^dnst  him  is,  as  a  rule,  merely  to  recover  so  an 
money,  and  not  the  identical  coins.     A  man  oaiiiM4 
as  arnle,  be  convicted  of  larceny  as  a  bailee  of  moo9- 
Beg.  V.  EassaU,  9  W.  E.  708,  30  L.  J.  M.  a  174 
Of  course,  this  view  in  no  wajr  prevents  a  servaat  or 
agent  being  liable  to  hand  over  identical  oains  reeoial 
to  his  master.    The  point  only  arises  upon  the 
or  the  coins  from  one  person  to  ano&er  as 

Hie  doctrine  that  money  has  no  ear-mark,  u 

it  means,  is  imdoubtably  a  doctrine  of  onr  law.  Loaf 
Mansfield  in  MiUer  v.  Bace,  I  Sm.  L.  C.  (lOth  elV 
p.  447,  criticized  the  expression,  not  as  Mm 
incorrect,  but  as  not  being  tiie  true  reason  i^y  tit 
property  in  money  passed  on  transfer  ind^wndBai^ 
of  l^e  title  of  ihe  transferor.  The  doctrine  is  diseoMt 
and  explained  both  in  Taylor  v.  Plumer,  3  M.  &  S.  A 
and  in  tiie  j  ud^nents  of  Sir  Qeorge  Jeasel  and  Thcaff^t 
L.  J.,  in  In  re  Sally's  EsUUe,  28  W.  E.  732, 13  Cfc-D. 


I  think  the  view  which  I  have  suggested  aa  to  ib^b% 
on  its  being  dealt  with  and  passed  as  money  ^^i^ 
being  treated  in  law  as  having  lost  its  identity,  ail 
being  merely  so  much  money  in  the  hands  of 
person  who  took  it,  is  really  consistent  whh  all 
cases,  if  not  with  all  the  dida.  If  it  is  coose 
makes  the  100th  section  of  the  Larceny  Act.  1^ 
work  as  one  would  expect.  I  cannot  .think  that  Xl 
thief  steals  a  sovereign  and  buys  some  artkr 
small  value  with  it  in  a  shop,  and  goes  away 
the  article  and  the  change,  and  then  by 
some  accidental  circumstance  such  as  the 
happening  to  have  no  other  sovereign  in  his 
the  time,  the  coin  can  be  identified  in  fact*  that 
conviction  of  the  thief  the  shopkeeper  loeet  his 
to  the  sovereign.  I  indioe  to  think  that  the 
the  100  th  section  of  the  Larceny  Act,  so  far  as 
is  concerned,  is  limited  to  cases  where  the 
stolen  or  proceeds  of  it  are  found  on  the  tfaii^ 
the  possession  of  someone  taking  from  him 
wise  than  by  the  money  passing  as  cnzreaicy. 
the  statute  of  Hen.  8  was  passed  its 
important  effect  probably  was  the  same  as  the 
^of  an  appeal  and  writ  of  restitation  in  the 
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rocedDM: 


ee  2  Eawkms'  P1«M  of  the  Oroirn, 
ST  —  namely,  to  prersnt  forfeiture  to 
M  Crown  or  to  any  lord  having  right  to  waifs  or 
ta>Ts  or  goods  of    felons  ;    but  all  that  is  now 

I  hava  thonght  it  right  to  diwmss  th«  questions  of 
w  vhicb  were  aigoed  before  us ;  but  as  I  have 
nady  said,  the  points  do  not  arise  upon  the 
ierence  which  I  think  it  right  to  draw  from  the 
ds  stated.    I  think  that  the  appeal  must  be  dis- 

Appeal  ditmiiied. 

SoUdtor  for  appellant,  H.  Clifton,  for  Phimbridgt, 

lighten. 

Solidtors   for    respondent,    Vam   *    Wonkodc,    for 

.  A.  Goodman,  Brighton. 


Q.  B.  Div. 
Darling  and  Channel!,  JJ.) 

WlLLIAJtS 


May  2. 


ICaoDonald.  (a.) 
Ifrnting  Adt — Traveller — Salt  during  prohibited  kourt 
—Travtlling  in  i/rder  to  obtain  refretiiTomt — TAceming 
Ad,  1872  (35  *  36  Vict.  c.  94).  ».  it— Licensing  Act, 
1874  (37  *  38  Vict.  e.  49),  e.  \f)— Sunday  Cloting 
{Watit)  Act,  1881  (44  A  45  Vict.  c.  61).  «.  4. 
A  ptrton  cannot  be  convicifd  under  ttetion  25  of  the 
icaising  Act,  1872,  nf  falsely  representing  himself  to  be 
irat^lrr  and  obtaining  intoxicating  liquor  at  a  railuiatf 
idoB  refreshment  room  during  the  hours  when  licensed 
rmiies  are  closed  if,  at  the  time  he  obtains  the  drink, 
hastaien  a  ticket  and  intends  to  travel  hy  railroad, 
id  does  m  travel,  even  though  he  only  took  inch  ticket 
id  travdled  so  as  to  be  able  to  obtain  such  drink. 
Case  stated  by  the  JDsLioee  of  the  peace  for  the 
mtty  of  Glamorgan  sitting  as  a  oonrt  of  saminary 
risdiction  in  the  petty  sessional  divisioD  of  Aheravon 
the  said  county  under  the  Summary  Jurisdiction 
It,  1879. 

On  the  8th  of  November,  1898,  an  information  was 
id  by  Alexander  IfacDonald,  inspector  of  police 

Aberavon  aforesaid,  the  respondent,  against 
Iward  Williams,  of  ]H&rgam- street,  Cymmer,  in  the 
id  county,  the  appellant,  oharging  that  he  on  the 
h  of  November,  1698,  by  falsely  representing 
inself  to  be  a  traveller  unlawfully  <£d  obtain  from 
B  Khondda  and  Swansea  Bay  Bailway  Co.  at 
nrrsfreahment  rooms  at  Cymmer  railway  station 
■tsin  iotozioatin^  liquor — to  wit,  beer — in  oontra- 
ntionof  the  provisions  of  section  10  of  the  lioensing 
t,  1874,  The  josticM  convicted  the  appellant,  who 
•'appealed. 

Rie  facts  of  tiie  case  as  found  and  stated  by  the 
igistrateawereaa  follows:  The  Bhondda  and  Swansea 
f  Sailway  Co.  were  at  all  material  times  dnly 
Riwd  to  sell  intoxicaling  liquor  in  and  upon  their 
mhinent  rooms  at  the  station  at  Cymmer  aforesaid. 
3n  Snnday,  the  said  6th  of  November,  1898,  the 
d  Edward  WiUisjns  was  in  the  refreshment  rooms 
the  station  aforesaid  at  9,40  a.m.,  and  he  repre- 
ited  that  he  intended  to  depart  from  the  said 
nuner  station  by  railroad  to  Blaengwynfi,  another 
tion  on  the  Bhondda  and  Swansea  Bay  Bailway 
a  miles  distant  from  Cymmer  statioi),  and  asked 

and  obtained  from  the  servant  of  the  company  in 
vge  of  the  said  rooms  a  glass  of  beer,  ^e  said 
ward  Williams  then  had  and  produced  to  the 
poudent  at  his  request  a  ticket    from  the  said 


•)  &^)rtod  by  £.  Q.  StiI/LWELI.,  Esq.,  Barrister- 

at-I«w.  I 


Cummer  station  t*  the  said  Blaen 
did  in  fact  depart  from  the  ss 
by  the  train  leaving  for  BUens 
9.48  B.m. 

The  place  where  the  said  Edwi 
during  the  night  previous  to  the  bb 
1898,  was  mSdu  three  miles  of  t 

The  said  Edward  Williams  w 
traveller  at  the  lame  he  entered  t 
rooms  and  obtained  the  said  glass  c 
his  said  ticket  and  entered  the  tr 
the  purpose  of  obtaining  intoxit 
said  refroshment  room  boore  star) 

It  was  contended  on  behalf  of 
that  as  he  was  a  person  intending 
he  was  entitled  to  ask  for  and  to  I 
said  glass  of  beer  as  aforesaid,  and 
as  to  bond  fide  travellers  in  the  i 
the  Uoeusing  Act,  1874,  did  not 
and  also  that  upon  the  said  faoi 
Williams  had  not  committed  any 
provisions  of  the  said  10th  seotio 
prosecuted  or  convicted  under  sn< 
section  23  of  the  Lioenting  Act,  If 

The  justices  were  of  opinion  and 
the  said  contentions  that  inas 
Edward  Williams  had  lodged  with 
said  refreshment  rooms  during  thi 
was  not  a  band  fid^  traveller,  an 
his  ticket  and  departed  by  the  trai 
aforesaid  of  obtaining  intozioa 
starting,  and  that  he  had  no  righ 
be  supplied  with  the  said  beer,  ai 
stated  he  was  gnilty  in  law  of  the 

The  question  for  the  opinion 
whether  the  determination  and  oo 
inlaw. 

By  section  25  of  the  Lioensinft ' 
Viet.  0.  94),  it  is  enacted  that  "  E' 
falsely  representing  himself  to  t 
lodger  bnys  or  obtains,  or  attemp 
at  any  premises  any  intoidoating 
period  daring  whieh  such  prem 
pursuance  of  this  Act  shall  be  liab 
exceeding  live  pounds." 

By  section  10  of  the  Lioensing  i 
Vict.  c.  49),  it  is  enacted  that  "  H 
oonlained  as  to  hours  of  dosing  shi 
at  any  time  at  a  railway  stati( 
liquors  to  persons  arriving  at  or  d 
station    by    railroad 

aioses  of  this  Act  and  the  prit 
eemed  to  be  a  bond  fide  travel 
where  he  lodged  the  preceding  nij 
miles  distant  from  the  place  wher 
supplied  with  liquor,  such  distanc 
by  the  neareet  public  thorooj^hfarc 
By  section  4  of  the  Sun&y  Cl< 
1881  (44  &  45  Vict.  c.  61),  it 
"Nothing  in  this  Act  contained 
sale  at  any  time  at  a  railway  stat 
liquors  to  persons  arriving  at  or  di 
station  by  railway." 

T.  Evans,  for  the  appellant, 
were  wrong,  and  the  conviction  ou 
The  appellant  was  a  traveller  wiU 
the  Aet.  Section  4  of  the  Sund 
Aet,  1881,  speoiatly  exempts  railw 
words  in  tins  section  are  disjunc 
or  departing  from  suoh  station  by 
He  quoted  Fither  v.  Hoioard,  13 
M.  C.  42  ;  Prache  v.  Colman,  14  ' 
M.  C.  118. 


702 


THE  WEEKLY  REPORTER, 


iBBgL%vmA     VoL  XLVIL 


High  Ooxtbt. 


Williams  v.  MaoDonald.— "  The  Cablotta." 


HighGoust. 


J,  E,  Bankesy  for  the  respondent. — The  Sunday 
Closing  (Wales)  Act,  1881,  enacts  that  railway  station 
refreshment  rooms  shall  be  closed  on  Sundays  except 
to  travellers  by  railroad.  A  person  who  only  goes 
from  one  station  to  another  for  the  purpose  of 
obtaining  refreshment  is  not  such  a  traveller  as  is 
referred  to  by  the  Act.  The  justices  may  find  as  a 
fact  that  a  man  bought  a  ticket  not  intending  to 
travel  but  merely  to  obtain  drinki  and  such  a  man 
would  not  be  a  person  arriving  at  or  departing  from 
a  station  by  railroad  within  the  section.  They  are 
also  entitled  to  consider  whether  the  man  is  a 
traveller,  and,  if  so,  whether  he  is  a  person  travelling 
for  other  purposes  than  to  obtain  dnnk.  But  for  the 
appearance  of  the  inspector  the  appellant  might  not 
have  departed  by  train.  Apart  fnun'  this  the  mere 
goine  by  a  train  does  not  constitute  a  man  a 
trav3ler.  In  Penn  v.  Alexander,  41  W.  E.  392,  [1893] 
1  Q.  B.  522,  it  was  held  that  persons  who  had  come 
more  than  three  miles  in  order  to  obtain  beer  at  a 
licensed  house  were  not  hond  fide  travellers  within  the 
meaning  of  the  Licensing  Act  of  1874. 

Dabung,  J, — ^In  this  case  the  appellant  went  to  a 
railway  station  in  Wales  and  obtained  a  ticket  during 
the  time  that  public-houses  were  closed,  which  en- 
titled him  to  ^vel  to  a  place  two  miles  off  on  the 
railway,  and  the  magistrates  found  that  he  obtained 
the  ticket  and  departed  by  the  train.     They  also 
found  that  he  obtained  his  ticket  and  departed  by  the 
train  for  the  purpose  of  obtaining  intoxicating  liq^uor 
before  starting.    Upon  behalf  of  the  appellant  it  is 
contended  that  he  was  wrongly  convicted,  because  by 
section  10  of  the  Licensing  Act,  1894,  it  is  provided 
that  "  Nothing  in  this  Act  contained  as  to  nours  of 
closing  shall  preclude  the  sale  at  any  time  at  a  rail- 
way station  of  intoxicating  liquors  to  persons  arriving 
at  or  departing  from  such  station  by  railroad."    The 
appellant  was  charged  under  section  25  of  the  Act  of 
1872  with  falsely  representing  himself  to  be  a  traveller ; 
and  if  he  had  falsely  represented  himself  to  be  a 
traveller  and  got  drink  at  a  railway  station  at  a  time 
when  public-houses  ought  to  be  closed,  I  do  not  think 
that  anything  in  section  10  of  the  Act  1874  would 
have  a'raled  to  save  him.    Bat  he  did  depart  by  the 
train,  and  the  section  entitled  him  to  be  served  with 
intoxicating  liquors  if  he  was  arriving  at  or  departing 
from  the  station  by  railway.   If  he  was  to  be  supplied 
on  departing  from  the  station,  he  must  be  supplied 
before  departing  by  the  train.    If  he  departed,  he 
certainly  travelled  by  railway;  but  upon  behalf  of 
the  respondent  it  was  contended  that  the  appellant 
was  not  a  real  genuine  traveller  within  the  meaning 
of  the  word  **  traveller " — I  do  not  use  the  term 
'*  bond  fide  traveller"  in  this  case,  because  it  applies 
perhaps  specially  to  another  branch — so  as  to  exempt 
him  from  the  operation  of  section  25  of  the  Act  of 
1872.      It  was  contended  that  the   appellant   was 
not   a   traveller,    because   he    did    not   intend   to 
depart   when   he   bought   the   drink ;    that   when 
he  obtained  his  ticket  and  departed  it  was  for  the 
purpose  of  obtaining  intoxicating  liquor.    There  is 
nothing  in  section  10  of  the  Act  of  1874  enacting  that 
a  travdler  must  be  a  traveller  for  a  particular  purpose 
— ^that  he  must  be  a  traveller  engaged  on  business  and 
not  on  pleasure.    The  only  pleasure  of  some  people  is 
to  drinx.    In  my  opinion  a  person  does  not  cease  to 
be  a  trayeller  because  he  takes  a  ticket  and  makes  a 
journey  with  the  object  of  obtaining  diink  at  the 
station  from  which  he  starts,  and  probably  more  at 
the  station  at  which  he  arrives,  and  again  at  the  same 
station  before  he  returns.    If  the  appellant  had  taken 
a  ticket,  never  meaning  to  travel,  and  in  fact  did  not 
travel,  he  would  not  have  been  a  traveller  nor  a  per* 
son  arriving  at  or  departing  from  a  station.    The 


appellant,  whatever  his  motive,  did  actually  dipait 
from  the  station.  Consequently  he  cazmot  posnfalf 
be  said  to  be  a  person  f  alsialy  representing  himself  to 
be,  what  in  fact  he  actually  was — ^namely,  a  travsUsr, 
and  the  appeal  must  be  allowed,  and  Ae  con  vidian 
quashed. 

Ohannbll,  J. — ^I  am  of  the  same  opuiioii.  Section 
10  of  the  Act  of  1 874  must  be  read  as  saying  that  par- 
sons arriving  at  or  departing  from  a  railway  stataon 
are,  for  the  purposes  of  their  being  snppUed  at  tbat 
station,  bond  fide  travellers  within  the  meaotng  of  the 
Act.  Bead  in  that  way  there  is  no  inoonsistency.  If 
a  person  is  not,  in  fact,  departing  from  the  stalaoa  st 
the  time  when  he  is  supplied — ^thot  is  to  say,  about  to 
depart — ^he  would  not  oe  entitled  to  be  served  eidur 
as  a  bond  fide  traveller  or  a  traveller  in  any  aeose  of 
the  word.  There  would  have  been  no  difficulty  if  tihe 
justices  had  found  thai  when  he  was  being  sapflied 
with  liquor  the  appellant  did  not  intend  to  go  hf 
train,  and  he  only  afterwards  intended  to  go  by  tna 
because  a  police  inspector  came  in.  In  those  cireaa- 
stances  the  conviction  would  haTe  been  light;  buttlMy 
have  not  found  that.  In  my  opinion  the  apfnDaiit 
was  a  person  departing  from  the  station  by  railway, 
and  therefore  entitled  to  be  supplied.  The  latter  pnt 
of  the  section  does  not  appear  to  me  to  oaose  tsy 
difficulty,  because,  if  the  proprietor  of  the  refrsduBSBt 
rooms  at  the  station  had  been  prosecated  for  semw 
the  appellant,  and  proved  that  he  had  lopiosental 
himself  to  be  departing  by  the  train  when  he  was  not, 
the  licence-holder  womd  come  within  the  provisioa  of 
the  latter  part  of  the  section,  and  the  proper  oooik  t» 
take  would  be  to  prosecute  the  person  supplied  uadar 
the  Act  of  1872  for  falsely  pretending  that  he  wm 
departing  from  the  station.  Thus  constzued.  thi 
whole  section  becomes  consistent.  It  is  quite  tmi 
that  it  is  left  open  to  a  person  to  travel  to  a  state 
two  miles  off,  or  any  other  distanoe,  when  \m  ztit 
motive  is  to  get  drink ;  but  it  is  impossible  to  so  dnW 
an  Act  of  Parliament  that  no  person  can  evade  it  §t 
keep  himself  outside  it,  and  that  is  what  the  i^pelisil 
appears  to  have  succeeded  in  doing.  As  to  thiseMi 
I  entertain  no  doubt  that  the  conviction  ought  to  bi 
quashed. 

Chnvidion  quashed. 

Solicitors  for  the  appellants,  Sharpe, 
for  Cuthberteon  &  PowdL^  Neath. 

Solicitors  for   the   respondent,   NarriSt   Alle9L  ^\ 
Chapman,  for  Tennant  A  Jones,  Aberav3n. 


Parker,  k  O* 


Hayll. 


Frob.  Div.  &  Adm.  Div.  ) 
Admiralty.  ) 

"The  Cablotta."  (o.) 

Ship—Collieion—BegulationB  for  Preventing  OoBi 
at  Sea,  art.  4  {&)— Vessel  aground — Whether  " 
tions  for  Preventing  Collisions  at  Sea  applg  » 
Thames. 


Plaintiffs*  vessel,  while  proceeding  up  the 
ground  at  Limehouse  Reach  aboui  3.20  pj 
mained  hard  and  fatA,   She  sounded  the  four^Ved 
prescribed  by  article  40  of  the  Thames  Bge4a¥?9  to 
that  she  tvas  out  of  command.    Defendants*  vestrf, 
was  following  her  up  the  river,  disregarded  these 
and  ran  into  her  stern. 

In  an  action  by  the  plaintiffs  to  recover  dojM, 
defendants  aUeged  that  the  plaintiffs*  vessd  hadftUd 

(a.)  Reported  by  0.  F.  Jbiocstt,  Bsq., 

at-Law. 
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earry  two  Uack  balls  cm  prescribed  by  artide  4  (a)  of  the 
Begulations  for  Preventing  Collisions  at  Sea  in  the  case 
o/vesseh  out  of  command. 

HM^  that,  assuming  ivithout  deciding  tJuU  the  Regula- 
Hens  for  Preventing  Collisions  at  8ea  applied  to  the 
River  Thames,  article  4  (a)  of  tJiose  regulations  vns 
not  applicable,  cu  it  applied  only  to  vessels  not  under 
command  whilst  afloat;  and,  further,  even  if  that  ttrtide 
did  apply  to  vessels  aground,  t?ie  case  loas  governed  by 
article  40  of  the  Thames  Bye-laws. 

This  was  an  action  of  dama|;e  institated  on  behalf 
of  the  owners  of  the  steamship  Dundee  against  the 
steamship  Carlotta  to  reoover  the  damages  arising  oat 
of  a  collision  whioh  ooenrred  between  the  two  vessels 
in  limehoiise  Beach  of  the  River  Thames  on  the 
afternoon  of  the  2l8t  of  November,  1898,  abont 
3.25  p.m.,  when  The  Dundee  whilst  on  a  voyage  from 
Dma.aee  to  London  with  a  general  oarffo  and 
passengers,  in  charge  of  a  duly  qualified  ^ot  and 
{vroceedii^  up  Limehouse  Beach,  took  the  ground  in 
about  mid-channel  heading  straight  up  the  reach,  and 
remained  aground  with  her  engines  stopped. 

The  action  was  heard  on  the  27th  of  April  before 
Barnes,  J.,  assisted  by  two  of  the  Elder  Brethren  of 
the  Trinity  House,  when  evidence  was  given,  inter  alia, 
that  before  the  collision,  on  The  Carhtta  approaching 
TA«  Dundee  four  short  blasts  in  ramd  succession  had 
been  sounded  on  the  steam  whistle  of  The  Dundee, 
but  that  she  had  not  exhibited  the  signals  mentioned 
in  the  4th  article,  sub-section  (a),  of  the  Begulations 
for  Preventing  Collisions  at  Sea. 

Piekford,  Q.C.,  and  Head,  for  the  plaintifPs. — ^Those 
on  board  The  Dundee  obeyed  all  ^e  material  bye- 
laws  of  the  Thames  Conservancy,  and  made  the 
signals  required  by  article  40  of  those  bye-laws 
when  they  found  The  Dundee  was  aground  and  The 
Carlotta  was  approaching.  The  power  given  to  her 
Majesty  by   CMer  in  Council   to  make   rules   for 

Sreventing  collisions  at  sea  under  section  418  of  the 
Eerohant  Shipping  Act,  1894,  clearly  appears  from 
that  section  and  the  provisions  of  section  421  of  the 
same  Act  not  to  extend  to  the  makinff  of  rules  for 
preventing  collisions  in  waters  connected  with  the  sea, 
and  any  (ujause  in  the  Order  in  Council  of  the  27th 
of  November,  1896,  purportinR  to  ^ve  a  wider 
authority  to  the  Begulations  for  Preventing  Collisions 
at  Sea  is  ultra  vires. 

They  referred  to  The  Franconia,  2  P.  D.  8 ;  The 
Bipan,  33  W.  B.  659,  12  P.  D.  65 ;  The  MonU  Bosa,  41 
W.  B.  304,  [1893]  P.  23.* 

Carver,  Q.C,  and  Stubbs,  for  the  defendants. 

Their  argument  appears  from  the  judgment.  In 
addition  to  the  authorities  there  cited  they  referred  to 
The  Levenngton,  11  P.  D.  117,  34  W.  B.  Dig.  175. 

Babnes,  J. — It  was  argued  on  behalf  of  the 
defendants  that  The  Dundee  must  in  any  event  be 
held  to  blame,  on  the  ground  that  she  ought  to  have 
oomfJied  with  article  4  (a)  of  the  Begulations  for 
Preventing  Collisions  at  Sea  by  putting  up  two  black 
balls  to  indicate  that  from  an  accident  she  was  not 
under  command.  There  is  no  doubt  that  those  in 
charge  of  The  Dundee  did  not  do  that,  though  after 
the  collision  they  were  put  up  for  a  short  time  but 
hauled  down  again,  as  the  pilot  considered  that  their 
exhibition  was  wrong  in  we  river ;  at  any  rate  they 

*  Q^e  The  C.  8.  Butler,  23  W.  B.  113,  L.  B.  4 
A.  &  E.  238,  at  p.  241,  and  The  Fyenoord,  Swa.  374, 
which  latter  case  seems  to  explain  why  in  some 
cases  where  no  special  local  rules  for  preventing  col- 
lisions in  rivers  have  been  made  by  lawful  authority. 
The  Beg^ulations  for  Preventing  Collisions  at  Sea  have 
heen  applied  as  Innding. 


were  not  there  at  the  time  of  the  collision,  and  the 
defendants  say  that  if  the  balls  had  been  put  up  prior 
to  the  collision  the  fact  that  the  vessel  was  aground 
would  have  been  more  readily  noticed.  I  doubt 
whether  it  would  have  made  any  difference,  for  it 
seems  to  me  on  the  evidence  that  those  on  board  The 
Carlotta  were  so  careless  as  not  to  be  keepiuff  a  proper 
look-out ;  still,  I  must  deal  with  the  point,  oecause  it 
was  argued  on  behalf  of  the  defendants  that  it  might 
have  affected  the  case.    This  is  really  a  point  of  law. 

On  behalf  of  the  pLsintiffi  it  was  argued  that  article 
40  of  the  Thames  Bye-Laws  was  complied  with,  and 
that  as  that  article  deals  with  the  case  of  a  vessel  not 
under  command,  the  sea  rules  do  not  apply,  and  that 
therefore  article  4  (a)  does  not  apply*  On  the 
defendants'  side  it  was  contended  that  uie  sea  rules 
do  apply,  and  that  when  they  are  applied  article  4  (a) 
apphes  to  this  particular  case,  so  that  a  sight  signal 
was  reouired  as  well  as  the  souod  signal  by  article  40 
of  the  Thames  rules. 

The  first  question  is  whether  the  sea  rules  apply. 
The  Begulations  for  Preventing  Collisions  at  Sea  at 
present  in  force — namely,  those  of  1897,  are  made 
under  the  authority  of  section  418  of  the  Merchant 
Shipping  Act,  1894,  which  provides  for  the  making  of 
'*  Begulations  for  the  Prevention  of  Collisions  at 
Sea.*'  The  regulations  themselves,  as  drawn,  com- 
mence with  a  preliminary  statement,  "These  rules 
shall  be  followed  by  all  vessels  upon  the  high  seas, 
and  in  all  waters  connected  therewith  navigable  by 
sea-going  vessels.'*  It  is  also  provided  by  artide  30 
of  those  regulations  tiiat  "Nothing  in  these  rules 
shall  interfere  witii  the  operation  of  a  special  rule 
duly  made  by  local  authority  relative  to  the  naviga- 
tion of  any  harbour,  river,  or  inland  waters."  For 
reasons  which  I  will  give  presently,  I  do  not  think  it 
18  absolutely  necessary  for  me  to  determine  whether 
the  sea  rules  apply  or  not,  though— assuming  that 
there  are  either  no  rules,  or  no  rules  which  ought 
reasonably  and  properly  to  prevent  their  application, 
my  present  opinion  is  that  they  would  apply — ^that  is 
to  say,  I  think  that  the  sea  regulations  in  such  cir- 
cumstances are  intended,  and  ought,  to  applv  to  tidal 
waters  connected  with  the  high  seas  navigable  by  sea- 
going vessels.  There  is  no  doubt  that  the  Begulations 
for  Preventing  Collisions  at  Sea  for  the  time  being 
in  force  have  from  time  to  time  been  treated  as  so 
applying.  For  instance,  in  the  cases  of  The  Concordia, 
L.  B.  1  A.  &  E.  93,  15  W.  B.  Adm.  Dig.  28 ;  The 
Velocity,  18  W.  B.  264,  L.  B.  3  P.  C.  44;  and  The 
Cologne  and  The  Banger,  21  W.  B.  273,  L.  B.  4  P.  C. 
519,  the  sea  rules  as  then  existing  were  treated  as 
applying  to  the  Thames. 

I  felt  a  Uttie  difficulty  in  understanding  why  they 
were  assumed  to  apply,  and  why  the  Thames  rules 
were  not  considered  in  those  cases ;  but  the  explana- 
tion appears  to  be  that  at  the  time  those  cases  were 
decided  the  *'  steering  and  sailing  "  part  of  the  rules 
of  the  Thames,  as  we  now  have  them,  had  not  been 
framed.  As  far  as  I  can  ascertain,  the  rules  at  that 
time  in  the  Thames  were  those  which  were  made  in 
the  years  I860,  1862,  and  1864  as  bye-laws  under 
the  provisions  of  the  Thames  Conservancy  Act,  1857. 
These  bye-laws  only  contain  a  general  rule  that 
vessels  are  to  be  navigated  in  a  careful  manner, 
together  with  certain  provisions  as  to  hghts.  it  was 
not  until  1872  that  the  sailing  and  steering  parts  of 
the  rules  applicable  to  the  Thames  seem  fint  to  have 
been  put  forward  in  their  present  shape.  This  seems 
to  be  the  reason  why  no  reference  is  made  in  the 
cases  I  have  mentioned  to  anything  but  the  sea 
rules.  Then,  again,  the  ^ea  rules  have  been 
treated  as  applymg  in  the  Homber  in  thn  case  of 
The  Qermania,  Maude  &  Pollock's  Merchant  Shipping, 
voL  1,  p.  606  (note),  and  in  the  Clyde  in  The  Ariadne, 


704 


THE   WEEKLY    REPORTER.       iBept.»,i8».i     Vol.  XLYii. 


HlQH  COITET. 


"  The  Caklotta. 


>> 


High  Coitst. 


9  Ct.  Sees.  Gas.  4  ser.  118,  where,  as  far  as  I  can  see, 
there  was  nothing  to  prevent  their  application.  If, 
therefore,  this  case  were  to  depend  npon  an  absolute 
decision  whether  the  sea  rules  applied  in  the  Thames, 
I  should  be  disposed  to  hold  that  they  did  apply. 

But  whether  the  sea  rules  apply  in  the  Thames  or 
not,  it  seems  to  me  that  article  4  (a)  of  those  rules 
does  not  apply  to  a  case  like  the  present.    That 
article  is  applicable  in  its  terms  to  '*  a  vessel  which 
from  any  accident  is  not  under  command,'*  and  in  my 
opinion  those  words  do  not  apply  to  a  vessel  which  is 
fast  aground.    They  apply  to  a  vessel  which  is  afloat. 
They  might  apply  to  a  vessel  touching  and  moving, 
but  I  do  not  think  they  apply  to  a  vessel  which  is 
hard  and  fast  aground.    The  words  I  have  read  lead 
me  to  that  view,  and  that  view  is  fortified  by  the  fact 
that  in  article  11  of  the  sea  rules  there  is  an  express 
provision  for  **  a  vessel  aground  in  or  near  a  fair- 
way "  to  carry  the  light  or  lights  mentioned  in  that 
article,  and  the  two  red  lights  prescribed  by  article 
4  (a).    Article  11  therefore  deals  with  the  case  of  a 
vessel  aground  at  night,  but  does  not  provide  for  the 
case  of  a  vessel  aground  in  the  daytime.     The  view  I 
have  expressed  is  further  fortified  by  what  is  to  be 
found  in  article   15,   sub-section   (e),   of    the    same 
rules — namely,   that  '*  a  vessel   under  way,   which 
is  unable  to  get  out  of  the  way  of  an  approach- 
ing   vessel    through    not    being    under   command 
or  unable  to  manoeuvre  as  required  by  these  rules , 
shall    ...     at  intervals  of  not  more    than  two 
minutes,  sound  three  blasts  in  euccession."    It  is  also 
material  to  notice  that  there  is,  in  the  present  Thames 
rules  (article  30),  a  provision  for  "  a  vessel  of  150  feet 
or  upwards  aground  in  or  near  a  fairway  "  carrying 
certiun  anchor  lights,  which  shows  that  the  Thames 
rules,  when  dealing  with  a  ship  aground  require  that 
at  night  certain  lights  shall  he  carried  but  make  no 
provision  with  regard  to  the  ship  aground  in  the  day- 
time.    The  reason  suggested  to  me  by  the  Elder 
Brethren  for  this  apparent  omission  is  that  in  the 
daytime  you  can  see  that  a  ship  is  aground,  and 
that  if  you  cannot  see  her  by  reason  of  fog  or  other 
analogous  cause,  then  she  must  make  some  signal — I 
have  not  considered   exactly  what — to  warn  other 
vessels  of  her  position.    But  there  is  this  further  con- 
sideration, that  even  if  article  4  (a)  were  to  apply  to 
a  vessel  aground  it  would  not  in  my  opinion  apply  to 
a  vessel  aground  in  the  Thames ;  because,  assuming 
that  the  words  in  that  article  "  vessel  which  from  any 
accident  is  not  under  command,"  apply  to  a  ship 
aground,  there  is  an  express  provision  in  article  40  of 
the  Thames  rules  for  giving  a  signal  **  by  four  blasts 
of  the  steam  whistle,"  and  there  is  no  provision  for 
putting  up  balls  in  the  daytime.     It  seems  to  me  that 


if  you  find  an  artide  in  the  Thames  roles  whuk— 
assuming  that  article  4  (a)  of  the  sea  roles  appHato 
a  ship  aground — ^would  also  apply  to  s  dup  in 
that  position,  then  it  is  not  consisteot  iriA 
the  whole  scope  of  those  rules,  or  with  book 
decisions,  to  require  that  the  provisions  in  artide  40 
of  the  Thames  rules  should  be  supplemented  liy  ti» 
provisions  in  the  sea  rules.  In  other  words,  artide  30 
of  the  sea  rules  comes  into  operation  and  prerenti  tb« 
interference  of  the  sea  rules  with  the  operatioD  <ti 
what  is  a  special  rule  duly  made  by  local  an&oiitj. 

The  argument  for  the  defendants  was  that,  a8Siimin£ 
article  40  of  the  Thames  rules  applied,  and  reqvind 
one  signal,  article  4  (a)  of  the  sea  rules  added  aoother, 
to  be  given  at  the  same  time.  To  my  mind  tins 
argument  is  not  sound,  because  I  think  that  vhae 
there  is  a  certain  rule  which  deals  with  the  nhtk 
scope  of  the  subject,  to  add  parts  of  provisions  d  thi 
sea  rules  would  be  to  interfere  with  the  opetatioD  of 
the  Thames  rules. 

I  am  strengthcDed  in  this  view  by  the  decinii  of 
Butt,  J.,  in  The  EccossaUe,  Shipping  Gazette  WecUj 
Summary,  1885,  p.  806.  That  was  a  case  of  odMia 
in  the  Thames,  and  in  a  part  of  the  Thames  in  whki 
there  is  no  starboard-hand  rule  as  there  is  in  the  m 
roles,  but,  according  to  the  argument  for  the 
defendants  there  would  be  nothing  inoonastent. 
where  the  Thames  rules  are  silent,  in  adding  to  ^ 
Thames  rules  from  the  sea  rules.  Butt,  J.,  hovpm, 
held  that  they  did  not  apply,  for  it  is  ob?ioas,  vhm 
considering  that  case,  that  the  starboard-haod  ink  ip 
that  part  of  the  Thames  was  left  out  because  it  ii 
necessary  for  the  navigation  of  the  Thames  that  tixit 
should  not  be  any  such  role  in  that  part  of  the  ixnr* 
To  imply  such  a  rule  from  the  sea  rules  would,  then- 
fore,  be  inconsistent  with  the  general  scope  of  tk 
Thames  rules. 

On  these  grounds,  in  my  opinion,  the  9pd 
which  it  is  contended  by  the  defendants  ahonld  kan 
been  given  by  The  Dundee  was  not  requiied,  tad 
there  was  no  breach  by  her  of  the  sea  roles,  enL  M 
those  rules  are  to  be  considered  as  applying  to  tfai 
Thames. 

I  only  desire  to  notice  one  other  point  nrgcd  If 
the  defendants — namely,  that  under  article  3S  <rf  thi 
Thames  rules  Tlie  Dundee  ought  to  have  rang  a  biB> 
That  rule  does  not,  in  my  opinion,  iqpply  to  this  cm. 
In  the  result,  and  for  the  reasons  I  have  alna^f 
given,  I  find  The  CarloUa  alone  to  blarae  for 
collision,  and  that  her  owners  are  liable. 

Solicitors  for  plaintiffs,  Cooper  4c  Co. 

Solicitors  for  defendants,  StokeB  d:  SU^. 


[the  end.] 
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A     DIGEST 


OF  ALL  TUB 
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FROM 


THE  24th  of  OCTOBER,  1898,  TO  THE  12th  OF  AUGUST,  1899, 


AS   REPOIITBD  IN 


VOL.  XLVn.  OF  THE  WEEKLY  EEPORTEB,  1898-99 ; 


AND   IN 


CERTAIN  OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 

SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


*^*  In  the  following  Digest  the  letters  H.L.  after  a  case  indicate  the  House  of  Lords;  F.c,  the  Privy 
Ck>imcil;  g.a.,  the  Court  of  Appeal;  luk.,  Lunacy;  ch.d.,  the  Chancery  Division;  Q.B.D.,  the  Queen's 
Bench  Division;  bkoy.,  the  Queen's  Bench  Division  sitting  in  Bankruptcy;  f.d.  &  ad.d.,  the  Probate, 
Divorce,  and  Admiralty  Division ;  CCB.,  the  Court  for  Crown  Cases  Reserved. 

♦^*  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Cases 
Beported  up  to  the  end  of  August,  1899,  as  taell  in  this  Volume  (47)  of  the  Weekly 
Reporter  as  in  certain  other  Contemporaneous  Reports,  In  this  Digest,  figwres  following  the 
name  of  a  case  denote  the  page  in  the  Weekly  Keporter  at  which  it  will  be  found.  Where 
the  name  of  a  case  has  tio  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Eeporter  ;  but  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest. 


ADMINISTRATION  :— 

1.  Assets — Assignment  of  policy  and  investment  of 
money  on  mortgage — Protection  of  creditors — Injunction 
— 13  Eliz,  c.  5. — The  court  has  jurisdiction  before 
judgment  in  an  administration  action  to  secure,  for 
the  benefit  of  creditors,  the  proceeds  of  moneys 
which  have  been  received  under  a  deed  which  is 
impeached  as  void  by  virtue  of  13  Eliz.  c.  5. — 
MowAT,  Be,  Kinqston  Cotton  Mill  Co.  v. 
MowAT,  Ch.D.  Stirling,  J„  606;  [1898]  1  Ch.  831 ; 
68  L.  J.  Ch.  390 ;  80  L.  T.  406. 

2.  Claims  against  estate  of  deceased  person — Evidence 
of  claimant — Corroboration. — There  is  no  rule  that 
the  court  must  necessarily  reject  a  daim  against  a 
deceased  person's  estate  merely  because  it  is 
supported  only  by  the  uncorroborated  evidence  of 
the  claimant.  Such  uncorroborated  evidence  should 
be  examined  with  care,  and  even  with  suspicion, 


but  if  in  the  result  it  convinces  the  court  that  the 
claim  should  be  allowed,  the  court  should  allow  the 
claim. 

In  re  Hodgson,  Beckett  v.  Eamsdale,  31  Ch.  D.  183, 
foUowed. 

In  re  Finch,  Finch  v.  Finch,  23  Cb.  D.  267, 
dissented  /rom. —Bawlinson  v.  Scholbs,  Q.B.D. ;  79 
L.  T.  350. 

3.  Creditor's  action — Right  of  retainer —Decree  for 
administration  —Form  of  administrcUion  bond, — The 
form  of  a  creditor's  administration  bond  as  now 
used  still  permits  a  creditor  who  has  taken  out 
letters  of  administration  to  retain  his  own  debt, 
even  out  of  assets  come  to  his  hands  after  a  decree 
for  administration  obtained  by  other  creditors. 

Nunn  V.  Barloio  (1824),  1  Sim.  &  St.  588,  followed. 

Jones  V.  Evans  {ISie),  24  W.  R.  778, 2  Ch.  D.  420, 
distinguished.— DAVIB8  v.  Pabby,  Ch.D.  Romet,  J., 
429;  [1899]  1  Ch.  602 :  68  L.  J.  Ch.  346. 
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4.  Executor^Betainer—^Money  paid  into  court. — 
An  exeoator  does  not  lose  his  nght  of  retainer  in 
respect  of  money  whioh  he  has  paid  into  court  on 
his  own  application.— LA.NOLBY,  Bb,  JoHifSON  v. 
Lavgley,  old.  Kekemch,  J. ;  6S  L.  J.  Ch.  361. 

5.  Insolvent  estcUe — Priority  of  specialty  debts. — An 
executor  has  no  power  to  pay  simple  contract 
creditors  in  full,  to  the  prejudice  of  specialty 
creditors. 

In  re  Ormond,  68  L.  T.  Bep.  24,  36  W.  B.  Dig.  6, 
not  followed. — ^Hauksy,  Be,  OumAFFH  Smith  v. 
Hankey,  Oh,D.  North,  J.,  444 ;  [1899]  1  Cii.  641 ; 
68  L.  J.  Gh.  242 ;  80  L.  T.  47. 

6.  Locke-King's  Ad,  1854  (17  &  18  Vict.  c.  113).— 
JRepuhlioation — Statute  of  Limitations — Moneycharged 
on  land^  Presumption  of  payment— Real  JProperty 
LimitaMon  Act.  1874  (37  &  38  Vid.  c.  67),  s.  8.— 
A  testator  made  a  will  in  1846,  leaving  real  estate 
on  trust  for  sale,  and,  after  directing  payment  of 
his  debts,  directed  that  the  income  should  be  paid 
to  his  widow  during  her  life.  By  a  codicil  in  1866 
the  testator  specifically  devised  certain  portions  of 
the  real  estate  to  his  wife  for  life,  with  remainder 
over,  and  in  other  respects  confirmed  his  will.  The 
testator's  whole  propor^  was  subject  to  a  mortgage 
for  £3,000,  not  created  by  the  testator,  and  also  to 
charges  created  b^  him. 

The  testator  died  in  1866,  and  in  1866  the  real 
estate  (other  than  the  spedficidly-devised  portion) 
was  sold,  and  the  mortgage  debt  of  £3,000  and  the 
charges  paid  out  of  the  proceeds.  The  widow  died 
in  1896.  After  the  sale,  and  until  her  deatiii,  she 
received  the  income  of  the  residue  of  the  proceeds 
of  sale,  and  also  the  rents  of  the  unsold  speofioaUy- 
devised  real  estate. 

Held,  that  the  property  specifically  devised  by 
the  codicil  was  liable  to  contribute  towards  pav- 
ment  of  the  £3,000,  as  it  was  not  a  debt  of  the 
testator ;  and,  as  the  codicil  confinned  the  will,  17 
&  18  Vict  c.  113  applied. 

But  held,  that,  o?nng  to  the  delay  from  1866  to 
1896,  the  liability  was  barred  by  the  Statute  of 
limitations. — Allen,  Be,  Basset  v.  Alusn,  Ch.D, 
North,  J.,  66 ;  [1898]  2  Oh.  499;  79  L.  T.  207. 

7.  Practice — Creditor  of  tJie  executors — Executors 
continuing  the  business. — Administration  of  testator's 
estate  ordered  in  an  action  by  a  credits  of  the 
executors  who  had  oontinued  to  carry  on  the 
testator's  business.— Shobey,  Be,  Smith  v.  Shobby, 
Ch.D.  Byrne,  J.,  188 ;  79  L.  T.  349. 

8.  Pradice — Staying  proceedings — Laches — Know- 
ledge  of  proceedings  in  Chancery — Subsequent  delay — 
Order — Suit  dismissed. — ^The  plaintiff,  who  had  been 
aware  of,  and  had  taken  steps  in,  administration 
proceedings  in  the  Chancery  Division  in  the  year 
1894,  and  who  also  had  knowledge  at  the  time  that 
the  claim  of  parties  in  those  proceedings  and  her 
own  claim  (if  anv)  depended  upon  the  legitimacy 
or  illegitimacv  of  the  mother  of  the  intestate,  toolc 
no  steps  until  1898  to  prosecute  her  claim  as  the 
alleged  next-of-kin  of  the  intestate. 

On  the  21st  of  April,  1896,  an  order  was  made  for 
the  balance  of  the  estate  to  be  distributed  among 
the  persons  who  were  found,  in  the  Ohancery  pro- 
ceedmgs,  to  be  the  next-of-kin,  all  further  pro- 
ceedings therein  were  stayed ;  and  on  the  7th  of 
June,  1898,  the  writ  in  the  present  action  in  the 
Probate  Division  was  issued  by  the  plaintiff  claim- 
ins,  as  next-of-kin  of  the  deceased,  administration 
to  nis  estate. 

Held,  that  although  it  was  necessary  to  determine 
whether  the  matter  was  res  judicata,  the  plaintiff 
had  practically  acquiesced  in  the  Chancery  pro* 


oeedings  and  had  been  ^^uilty  of  snoh  lacbei  as  to 
disentitle  her  to  maintam,  against  those  iriio  kid 
shared  the  estate  under  tlM  orders  in  the  Chance^ 
proceedings,  a  suit  to  compel  them  to  refond  tiieir 
shares ;  and,  that  as  the  only  object  of  the  presnt 
suit,  which  was  in  form  to  reiroke  lettsn  of  ad- 
ministration granted  in  1892  and  obtain  a  gmt  ia 
her  own  favour,  was  to  aid  her  in  an  ittempt  to 
recover  the  property  which  had  been  disidLalad, 
this  court  ousht  not  to  assist  her  attempt  to  obtem 
a  mnt  whi£,  if  obtained,  would  be  oMess  to  hv. 
Held,  that  ike  suit  must  be  dismissed  wilh  ooilk 
—Mohan  v.  Bboughtov,  P.D.  A  Ad,D. ;  [1899]  P. 
211 ;  68  L.  J.  P.  91. 

9.  Testamentary  expenses — Probate  ootits—Oods  ef 
unsuccessfully  opposing  probate. — ^By  his  will,  a 
testator  charged  his  residuary  real  and  peciooil 
estate  with  the  payment  of  his  debts  and  fsnsBl 
and  testamentanr  expenses.  His  personal  estate 
was  insufficient  for  the  payment  of  his  debtk  An 
action  was  brought  in  the  Probate  Birisiiin  by4 
person  nlMwimg  to  revoke  the  probate  of  the  wul, 
and  to  have  an  earlier  will  es&bliahed ;  but  that 
action  was  dismissed,  and  the  costs  of  all  partisB 
were  directed  by  the  Probate  Dividoin  to  be  paid  oat 
of  the  testator's  estate. 

Held,  that  the  plaintiff's  costs  of  sock  actkmwiR 
not  testamentary  expenses  within  the  meaning  ol 
the  provision  in  the  will,  and  that  tfaey  wers  then- 
fore  not  ^yable  out  of  the  testator's  real  eaiaiBi'- 
PaiNOB,  KB,  Godwin  v.  Protcb.  Ch.D.  flluiijif,  /^ 
25 ;  [1898]  2  Ch.  225. 

See  also  Bankruptcy,  2,  3 ;  Executor.  2 ; 
Woman,  4 ;  Trostee.  7. 

ADMIRALTY  :— 

1.  County  Court — Appeal — Amount  of 
under  £50 —County  Courts  Admiralty  c/itrMrftettn 
Ad,  1868  (31  &  82  FicL  c  71),  ss.  26»  31.— A  ^Ua- 
tiff  in  a  collision  action,  instituted  on  the  adnmal^ 
side  of  the  county  court,  whose  damages  snlm 
than  £50,  has  no  right  of  appeal  from  a  judgaait 
dismissing  the  suit  on  a  question  of  faet  althoagfc 
he  institutes  his  action  in  a  sum  exceeding  £dO.— 
"BuBMA,"  The  (No.  2),  P.D.  A  Ad.D.;  80  L.T. 
839. 


2.  County  court — Jurisdidion — Service  of  i 
— Agent — County  Courts  Admiralty  Jurisdidiom  Ad, 
1868  (31  &  32  Vid.  c  71),  s.  21,  suh-^eeUom  2.— By 
the  Coonty  Courts  Admiralty  Jurisdiction  Aefti  ISffii 
s.  21,  '*  Proceedings  in  an  admiralty  canes  ikaB 
be  commenced — (2)  in  the  ooontj  oontt  kavipg 
admiralty  jurisdiotilon  in  the  distriot  of  whieb  tfai 
owner  of  the  vessel  or  mroperty  to  wbidb  the  cbmi 
relates,  or  his  agent  in  England*  readaa.    •    •   •' 

In  an  action  in  personam  iastitated  in  the  G^f  d 
London  Court  hj  the  plaintifb,  the  ownea  of  t 
barge  damaged  by  collision  with  tiie  daJsmhstfi 
steamship  within  the  juiisdiotionf  tiie  snmiani 
described  the  defendant  as  "  G^eocge  Smitii,  d  ^ 
Bos  well-street,  Glasgow,  the  owner  of  the  siwiaihip 
or  vessel  City  of  Agra,  whoee  wsnts  in  Bnghaii 
are  Messrs.  Montgomerie  ft  Workman,  oi  96. 
Qracechuroh^street,  E.C.,  within  the  jwMMtmd 
this  court"  The  summons  waa  aerrsd  on  • 
member  of  the  firm  of  Montgomerie  ft  WoAmsm; 
but  the  City  of  Aara  had  been  lost  bstee  As 
commencement  of  the  action. 

Held,  by  GoieU  Barnes,  J.,  that  the  aervioe  of  tib 
summons  be  set  aside,  as  ''affent 
means  a  person  acting  for  another  ^ 
tion  to  tbe  vessel  or  property  proceeded 
at  the  time  the  service  of  the 
and,  at  that  time,  the  ngeaotty 
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The  CMM  of  The  County  of  Durham,  [1891]  P.  1, 
and  Pwfiley  ▼.  Hopkins,  [1892]  2  a  B.  184, 
ezplamed.— "  Orrr  op  Agra,"  Telb,  P.D.  AAd.D.; 
£1898]  P.  198 ;  79  L.  T.  307. 

S.  Couniy  Court — Pradics — Payment  into  court 
with  denial  of  liability — Meaning  of  word  **  tender  " 
— Final  Order — County  CourU  Admiralty  Juriadic" 
tion  Act,  1868,  a.  2»--County  Court  (Admiralty) 
Sulee,  1892,  Ord.  39b,  rr.  48-50.— Order  396  of  the 
County  Ck>iirt  Boles  of  1892  containB  speoial  ndee 
to  be  applied  in  admiralty  aotions  in  oounty  courts 
baTiDR  admiralty  jnrisdiotion,  and  certain  roles  of 
sooh  Order  are  beaded  **  Tenders."  Of  these  roles 
80  beaded,  role  48  reqoires  a  notice  of  tender  to  be 
given,  and  provides,  fortber,  that  money  may  be 
pud  into  ooort  with  a  denial  of  liabili^,  and  that 
if  this  is  done  the  form  of  notice  of  tender  shall  be 
altered  aooordhogly ;  and  role  49  directs  that  within 
fdfrty-eight  boors  after  xeoetpt  of  such  notice  of 
payment  into  coorttbe  adverse  party  shall  file  a 
notice  of  acceptance  or  rejection  of  '*  the  tender," 
wbilst  role  50  is  in  tenns  as  follows :  "  A  party 
aoceptinff  a  tender  shall  be  entitled  to  bis  costs  of 
rait,  and  shall  be  at  liberty  to  tax  and  enforce  pay- 
ment of  the  same  without  the  necessity  of  an 
ap^ioation  to  the  cooit  for  tbe  purpose." 

field,  that  the  term  '*  tender^  in  rales  49  and  50 
ol  the  above-mentioned  Order  referred  to  and 
Inflluded  both  a  payment  into  court  without  denial 
of  liability  and  a  payment  into  court  with  a  denial 
of  liabili^. 

An  order  of  the  podge  of  a  county  court  having 
admiralty  jurisdiction  refosing  the  taxation  of  his 
ooats  to  a  party  entitled  to  the  benefits  given  by  the 
latter  of  these  two  last-mentioned  rules  is  a  final 
order  within  section  26  of  the  County  Courts 
Admiralty  Joiisdiotion  Act,   1868,  and  is  conse- 


quently appealable  without  the  permission  of  the 
ludge  of  the  court  appealed  from. — "Yxtixian," 
Thb,  P.D.  dk  Ad.D.,  128;  [1898]  P.  222. 

4.  Limiiaiion  of  liahUHy—Practice — Costa — Ohfec 
tion  to  registrar's  report — Viscretion  of  registrar. — In 
a  limitation  of  liability  soit  the  plaintifFs  objected 
to  certain  items  of  the  defendants' claim  for  damage 
to  cargo  sostained  in  consequence  of  the  coUinon, 
upon  tbe  ground  that  a  Isrge  proportion  of  the 
dama||e  was  owing  to  the  defendiants'  failure  to  use 
due  diligence  after  the  collision  to  minimise  the 
dainage.  Tbe  registrar  found  that  the  plaintifb' 
objections  were  well  founded,  and  allowed  only  a 
portion  of  the  defendants'  daim,  and  ordered  each 
party  to  pav  their  own  costs  of  the  reference. 
From  this  order  the  defendants  appealed  by  motion. 

Held,  confirming  the  report  of  the  reg^trar,  that 
tfaoogh  there  is  a  general  role  of  practice  that  the 
plaintifP  in  a  limitation  of  liability  suit  must  pay 
tbe  costs,  that  practice  is  not  invariable;  that  the 
registrar  has  discretion  in  a  proper  case  to  make 
snob  order  as  to  costs  as  he  thinks  just ;  and  that 
bis  order  was  rig^t.— '*  Bijitstboom,"  Thb,  P.D,  dk 
AdJ>. ;  80  L.  T.  422. 

6.  Limitation  of  liability — Unregistered  steam-tug 
itnderJUteen  tons  burdeni  entitled  to  limit  her  liability 
-^Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c  60), 
ss.  2,  3,  72,  503 — Meaning  of  ship  **  not  exceeding 
Jtfteen  tons  burden.*' — ^The  2nd  section  of  the 
Merchant  Shipping  Act,  1894,  provides :  '*  (1)  Bvery 
British  ship  shall,  unless  exempted  from  registra- 
tion, be  registered  under  the  Act.  (2)  If  a  ship 
required  by  this  Act  to  be  registered  is  not  registered 
under  this  Act,  ake  shall  not  be  recognized  as  a 
British  ship"  ;  whilst  amongst  the  ships  exempted 
from  registration  uiider  the  Act  are,  by  section  3  of 


the  same  Act,  '*  ships  nofr  exceeding  fifteen  tons 
burden  emnloyed  solelv  in  navigation  on  the  rivers 
or  coasts  of  tiie  Uuited  Einffdom."  Bv  section  50$ 
the  owners  of  a  steamship  mJl  not,  where  without 
their  actual  f aolt  or  privitv  any  loss  or  damage  is 
caused  to  any  other  vessel  oy  reason  of  the  improper 
navigation  of  tbeir  steamship,  be  liable  to  damages 
beyond  £8  for  each  ton  of  the  "  gross  tonnage  "  of 
the  steamship  without  deduction  on  account  of 
engioe  room,  but  deduotins  the  space  "certified  " 
under  the  Act  to  be  occupied  by  seamen. 

Held,  that  the  words  "  tons  burthen  "  in  section  3, 
meant  tilie  tonnage  measured  in  accordance  with  the 
provisions  of  the  Act  and  the  tonnage  regulations 
thereof. 

Held,  consequentiy  that  a  ship,  emploved  solely 
in  navigation  on  the  rivers  or  coiewts  of  toe  United 
Kingdom  and  not  exceeding  fifteen  tonji  burthen  so 
ascertained,  was  properly  exempted  from  rcjgistry ; 
and  that  her  owners  were  entitled  to  limit  their 
liability  under  section  503  to  £8  per  ton  of  her 
''grosstonnage."— "Bbxtnbl.'*  Thb,  P.D.  dk  Ad.D., 
288;  [1899] P.  45  ;  68  L.  J.  P.  1 ;  79 L.  T.  527. 

6.  I^ractice — Action  of  restraint — Minority  owners 
— VoXut  of  shares — Amount  o^  bail. — In  an  action  of 
restraint  the  amount  of  bad  to  be  put  in  by  the 
defendants  is  the  same  proportion  of  the  whole  value 
of  the  vessel  as  the  number  of  shares  held  by  the 
plaintiff  bears  to  the  whole  number  of  shares  in  the 
vessel.— "Cawdob,"  Thb,  P.D.  &  Ad.D.\  79  L.  T. 
357. 

ADULTBBATION  :— 

1.  Milk — act  of  stranger — Liability  of  innocent 
vendor— Sale  of  Food  and  Drugs  Ad,  1875  (.S8  &  39 
Vict.  c.  63),  s.  6  ;  Amendment  Act,  1879  (42  &  43  Vict. 
c  30^,  s.  3.— A  vendor  of  milk  under  a  contract, 
consigned  milk  to  a  railway  company  for  carriage 
to  Paddington  Station,  where  it  was  to  be  delivered 
to  purchasers.  On  arrival  at  that  station  the  milk 
waa  found  to  be  adulterated  b^the  addition  of  9  per 
cent,  of  water.  The  adulteration  took  place  without 
the  knowledge  of  the  vendor  during  the  railway 
transit. 

Held,  that  the  vendor  was  liable  to  be  convicted, 
under  section  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  for  selling,  to  the  prejudice  of  the  purchaser, 
milk  which  was  not  of  the  nature,  substance,  and 
quality  demanded ;  but  that  the  vendor's  personal 
innocence  of  the  adulteration  was  a  fact  to  be  taken 
into  account  in  mitigation  of  punishment. — Pabkbb 
V.  Aldbb,  Q.B.D.y  142 ;  [1899]  1  Q.  B.  20 ;  68  L.  J. 
Q.  B.  7 ;  79  L.  T.  381, 

2.  Food  and  drugs — Facts  xoithin  justices'  own 
knowledge — Application  of. — ^ITpon  the  hearing  of  a 
charge  of  adulterating  food,  the  justices  are  entitied 

'  to  tiUEC  into  consideration  facta  within  their  own 
knowledge  as  to  whether  or  not  the  food  has  been 
adulterated. 

Reg.  V.  Field,  Ex  parte  White,  64  L.  J.  M.  C. 
158,  followed.--SHOBTr  v.  Bobinson,  Q.B.D.  ;  68 
L.  J.  Q.  B.  352 ;  80  L.  T.  261. 


ADYANCBMENT.— See  Will,  2. 

ADVOWSON.— See  Charity,  6;  Will,  11. 

AQBNT.— 49ee  Contract,  6;  Negligence,  1,  2;   Prin- 
cipal and  Agent. 

ANIMAL:— 

1.  Cruelty  to  —  Killing  -—  Intention  to  commit 
cruelty. — An  intention  to  commit  cruelty  is  no  part 
of  an  offence  under  section  2  of  the  Cruelty  to 
Animals  Act,  1849.    The  question  is,  whether  in 
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laot  there  is  oraelty*— -Dunoan  v.  Pops,  Q,B,D.  ; 
80  L.  T.  120. 

2.  Crudty — Summary  conviction — **  Oauae  "  ad  of 
crttdty — *^  Knowingly  advice  and  counsel "  commission 
of  offence — Summary  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  8.  b^Crudty  to  Animals  Act,  1849 
(12  &  13  Vict.  c.  92),  a.  2.— By  section  5  of  the 
Sammary  JorisdictioQ  Act,  1848,  a  person  who 
shall  counsel  the  commission  of  any  offence  whidi  is 
punishable  on  summary  conviction  shall  be  liable 
to  be  proceeded  against  and  conyicted,  either 
together  with  the  principal  offender  or  before  or 
after  his  conviction. 

Therefore  a  person  who  knowingly  counsels  the 
owner  of  a  horse  to  perpetrate  an  act  of  cruelty 
upon  the  animal  may  be  convicted  upon  an  informa- 
tion under  section  2  of  the  Cruelty  to  Animals  Act, 
1849,  for  causing  to  be  cruelly  ill-treated  the  horse, 
although  his  advice  to  the  owner  was  the  remote, 
and  not  the  proximate,  cause  of  suffering  to  the 
animal,  and  no  proceediogs  had  been  instituted 
against  the  owner. — Benfobd  v.  Sms,  Q.B.D.,  46 ; 
[1898]  2  a  B.  641. 

AEBITRATION  :— 

1.  DaTnages — Arbitration  under  Public  Health 
Acts — Diseased  meat — Value — Costs  of  defending 
prosecution — Duty  of  arbitrator.  --TJpon  an  arbitration 
under  section  308  of  the  Public  Mealth  Act,  1875, 
all  that  is  to  be  considered  by  the  arbitrator  is 
whether  the  person  claiming  compensation  has 
suffered  damage  and  the  amount  of  such  damage. 

The  costs  of  successfuUy  defending  a  prosecution 
for  exposing  for  sale  unsound  meat,  wmch  meat  is 
the  subject  of  the  claim  for  compensation,  cannot 
be  recovered  as  damages. — ^Davies  v,  Bhondda 
DiSTEiCT  Council,  Q.B.D.;  SOL.  T.  696. 

2.  Ship — Salvage — Authority  of  master — Lloyd* s 
salvage  agreement — Committee  of  Lloyd^s — Staying 
proceedings — Arbitration  Act,  1889  (52  &  53  Vict,  c 
49),  s.  4. — ^The  master  of  two  steamships  signed  an 
agreement  known  as  *'  Lloyd's  salvage  agreement," 
l^y  clause  1  whereof  they  agreed  to  perform  salvage 
services  to  another  steamship  for  a  fixed  sum,  and 
that  in  the  event  of  any  dispute  arising  as  to  the 
adequacy  or  otherwise  of  such  sum,  the  remunenk- 
tion  should  be  fixed  by  the  Committee  of  Lloyd's 

By  anothec  clause  (11  (4))  of  the  agreement  it 
was  provided  that  the  Comoiittee  of  Lloyd's  might 
itself  object  to  the  sum  named  in  the  salvage 
agreement. 

The  owners  of  the  salving  steamers  instituted 
salvage  actions  in  the  Admiralty  Court,  whereon 
the  defendants  applied  to  have  the  actions  stayed 
under  section  4  of  the  Arbitration  Act,  1889. 

Barnes,  J.,  refused  to  stay  the  actions. 

Held,  by  the  Court  of  Appeal  (affirmiog  Barnes, 
J.)  that  in  refusing  to  stay  tiie  actions  the  learned 
judge  had  rightiy  exercised  the  discretion  given 
him  by  section  4  of  the  Arbitration  Act,  upon  the 
^rrounds  that  there  is  great  doubt  whether  the 
waster  of  a  vessel  has  authority  to  l»nd  his  owners 
to  arbitration. 

Held  also,  by  Bigby,  L.J.,  that  the  fact  that  the 
Committee  of  Lloyd's  were  to  be  the  arbitrators, 
and  that  it  also  had  the  right  to  send  the  matter  to 
-arbitration  was  a  good  ground  for  refusing  to  stay 
the  actions. 

Query,  whether  the  master  of  a  vessel  has 
authority  to  bind  the  owners  to  submit  to  arbitra- 
tion.—" City  of  Calcutta,"  The,  C.A. ;  79  L.  T. 
^17. 

See  also  Company,  42;  Industrial  Society ;  Land* 
lord  and  Tenant,  3 ;  Limitation  Statutes,  1 ;  Local 


Government^  15 ;  Master  and  Servant,  3;  Bsilviy, 
3,  8,  13,  16. 

ASSIGNMENT  :— 

1.  Chose  in  action — Assignment  of  a  dM  to  acerm 
arising  out  of  a  contract — Agreement  to  form  ftud  fo 
promote  company — Advance  by  bank  on  agreemaA— 
Notice  to  subscribers  to  agreement — Judicakut  Ad, 
1873  (36  &  37  Vict.  c.  66),  s.  25  (6).—By  an  agfw- 
ment  dated  the  1st  of  June,  1897,  the  defeodaatfor 
the  consideration  therein  appearing  prcmused  sad 
agreed  to  pay  to  one  Y.  the  sum  <n  £100  or  Ub 
nominees  or  assigns  within  fourteen  days  after 
being  called  upon  so  to  do. 

On  the  3rd  of  June,  1897,  Y.  aasigDed  all  kk 
rights  and  interests  under  that  agreement  to  the 
plaintiff  bank,  and  notice  of  snoh  assigament  wis 
given  to  the  defenduit.  On  the  18th  ol  Msidi, 
1898,  the  bank's  solicitors  gave  tiie  defcwfaiit 
notice  to  pay  the  bank  the  £100  within  foortMB 
days. 

Held,  that  the  bank  were  entitled  to  reoover  on 
the  authority  of  Walker  ▼.  The  Bradford  Old  Boak, 
12  Q.  B.  D.  511.— MsBCAiniLE  Bank  of  Loxdoi 
V.  Evans,  Q.B.D. ;  79  L.  T.  496. 

2.  Debt — Chose  in  action — Notice — Judkatiurt  Adi^ 
1873,  s.  25  (6). — ^Where  a  notice  of  awignmeDt  of  a 
debt  under  section  25,  sub-section  6,  of  the  Judi- 
cature Act,  1873,  stated  a  wrong  date  for  the 
assignment. 

Held,  that  the  notice  was  invalid. — SiAinjnr  i^ 
English  Fibbbs  Indttsteibb,  Q.B.D.  ;  6S  U  J. 
Q.  B.  839. 

3.  Debt  —  Negotiable  instrujnent  —  Assigumest 
of  consideration  —  Notice  of  assignment  afla^ 
negotiation — Duty  of  debtor. — A  debtor  who,  ate 
giving  a  negotiable  instrument  for  his  debt,  re- 
ceives notice  that  the  debt  itself  has  been  assigosd, 
may  properly  disregard  such  notice  and  pay  to  te 
assignor  who  still  holds  the  instrament. — ^Bxacs  v. 
Shsabman,  C.A.,  350;  [1898]  2  Ch.  582. 

4.  Voluntary  gift — Banker^s  deposit  receipt— l»r 
dorsement  and  delivery — Donee  appointed  exeador.^ 
The  indorsement  and  delivery  of  a  baokec'a  deposit 
receipt,  with  the  intention  to  make  a  gift,  opento 
as  a  ^ood  equitable  assignment  of  the  amount  oa 
deposit  at  the  bank ;  but,  if  anything  be  requind 
to  complete  the  gift,  the  appointment  of  the  dooes 
as  executor  of  the  donor  perfects  the  gift. — Qbiffix, 
Be,  Grifpin  v.  Griffin,  Ch.D.  Byrne,  J.;  [l^j 
1  Ch.  408 ;  68  L.  J.  Ch.  220 ;  79  L.  T.  442. 

AUCTIONEER.— See  Solicitor,  1. 

BAILMENT  :— 

Loan  of  cJiattd — Defect  in  chattel — If^my  fe 
borrower  therefrom — Liability  of  lender  to  bornwer^ 
— In  the  case  of  a  gratuitous  loan  of  a  chattd  tte 
lender  is  not  liable  to  the  borrower  for  injuy 
caused  by  a  defect  in  the  chattel  unleai  he  knevoi 

'  the  defect  at  the  time  of  the  lodui,  and  eitiier  oaa- 
oealed  it  from  the  borrower  or  was  goilty  of  giom 
negligence  in  not  informing  him  of  it. 

BlaJ^more  v.  Bristol  and  Exeter  Bailway  Oi^ 
6  W.  B.  336,  8  E.  &  B.  1035,  and  MacOgflhy  v. 
Young,  9  W.  B.  439,  6  H.  &  N.  329,  approied.- 
CouGHLiN  V.  GnxisoN,  C.A.,  113 ;  [1899]  I  Q.  B. 
145 ;  L.  J.  Q.  B.  147 ;  79  L,  T.  627. 

BANKER:— 

1.  Cheque — Defective  title — Payment  in  good /M 

i   and  without  negligence — BiUs  of  Exchange  Act^  lSi3 

;   (45  &  46  Vict.  c.  61),  s.  82.— By  section  82,  wteea 

banker   in    good   faith   and  withont   msgligBMi 

receives  payment  for  a  customer  of  a  etomodekeq^ 
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and  the  oiutoiner  has  no  title  or  a  del ective  title, 
the  banker  is  under  no  liafailibr  to  the  true  owner. 

A  rate  collector  who  had  been  in  the  habit  of 
reoeivinff  cheques  for  rates  and  cashing  them  at  a 
bsttnch  Dank  of  the  defendants,  where  he  was 
known,  but  had  no  account,  obtained  a  cheque 
from  the  plaintiflb  by  falsely  pretending  that  a  rate 
was  due ;  the  cheque  was  drawn  to  ms  oider  and 
crowed  and  marked  "oiot  negotiable."  The  cheque 
WM  presented  by  the  rate  collector  at  the  defen- 
dants' branch  bank  and  cashed,  and  he  appropriated 
the  proceeds.  *^   ' 

In  an  action  by  the  plainti£Eis  against  the  defen- 
^dants  to  recover  the  cheque  or  its  proceeds  it  was 
found  as  a  fact  that  the  defendants  received  pay- 
ment in  good  faith  and  without  negligence,  and 
that  the  rate  collector  was  a  '*  customer." 

Held,  that  the  defendants  were  protected  by  section 
^2  of  the  Bills  of  Exchange  Act,  1882.— Geeat 
Westebn  Railway  Co.  v.  Londoit  and  County 
Banking  Co.,  Q.B.D.  ;  [1899J  2  a  B.  172. 

2.  Cheque-^Effed  of  draioee  hank  certifying  cheque 
—  Ugage — Effect  of  crediting  customer  toith  amount  of 
<?ieque  deposited, — Unless  a  specific  usage  is  proved, 
the  only  e£Peot  of  a  drawee  bank  inifi<>.lYiTig  a  cheque 
drawn  upon  it  is  to  certify  that  it  has  funds  of  the 
drawer  in  its  hands  sufficient  to  meet  its  payment. 

Held,  that  the  respondent  bank,  by  accepting  a 
depodt  of  a  certified  cheque  and  crediting  the 
depositor  with  the  amount  thereof  in  her  account, 
must  be  deemed  to  have  accepted  it  for  the  purpose 
of  cashing  it  as  the  depositor's  agent,  ana  could 
not,  in  the  absence  of  express  agreement  to  that 
effect,  be  deemed  to  have  acquired  title  to  it  in 
consideration  of  the  credit  ent^,  and  thus  to  have 
gratuitously  guaranteed  its  payment  by  the  drawee 
Dank. — Qaden  v.  Newfoundland  Sayinqs  Bane, 
P.O.;  [1899]  A.  C.  281;  60  L.  J.  P.  C.  57:  80 
li.  T.  329. 

3.  Trust  fund — Account  not  ear  ^marked  as  trust 
•<uxount — Set-off, — ^Where  a  company  received  from 
the  respondents  trust  moneys  paid  them  to  the  credit 
of  a  separate  account  between  it  and  the  appellant 
bank,  and  failed. 

Held,  in  an  action  by  the  respondents,  that  as  the 
bvik  was  not  shown  to  have  received  the  moneys  as 
trust  funds,  or  to  have  received  duzing  the  currency 
of  the  account  notice  of  their  trust  character,  the 
-  bank  was  entitled  to  set  Ihem  off  against  its  own 
claim  against  the  company  in  liquidation. — ^IJnion 
Bank  of  Australia  (Limited)  v,  Mubray- 
AYN8LBY,  RC. ;  [1898]  A.  C.  693. 

See  also  limitation  Statutes,  4 ;  Bail  way,  1. 

BANKBUPTCY  :— 

1.  Act  of  bankruptcy— Substantial  assignment  of 
wTiole  property  for  past  debt-^Trader  whose  property 
chiefly  consists  in  implements  of  his  trade— Assign- 
ment of  implements  of  his  trade  rendering  him  unable 
to  continue  trading.— R,,  a  retail  trader,  within  three 
months  of  the  making  of  a  receiving  order  against 
him,  assig^ned  to  Y.,  a  trade  creditor,  in  considera- 
tion of  a  past  debt  of  £174  6s.  6d.  and  a  money 
payment  of  £2  138.  6d.,  the  goodwill  of  his  busi- 
ness, which  was  of  very  small  value,  together  with 
the  trade  fixtures,  three  horses  and  cart  and  van, 
and  also  his  hous^old  furniture. 

At  tiie  date  of  the  assignment  B.  was  the  owner, 
in  addition  to  the  property  comprised  in  the  assign- 
ment, of  two  life  policies  which  produced  £46  6s.  3d., 
and  of  three  leases  whidi  were  very  heavily  mort- 
^a^red,  two  of  which  the  trustees  disclaimed. 
^  Held,  tiiat,  as  the  property  of  the  bankrupt  oon- 
eisted  chiefly  in  the  implements  of  his  trade,  the 


assignment  which  rendered  him  incapable  of  carry- 
ing on  his  trade  was  in  substaiice  an  assignment  of 
allhis  property  and  void  as  against  his  trustee. — 
Baymxnt,  Be,  Trustse,  Ex  parte,  Bhcy. ;  80 
L.  T.  807. 

2.  Administration — Insolvent  estate — Executor* s 
right  of  retainer — Bankruptcy  Act,  1883  (46  &  47 
Vict,  c,  52),  s,  125. — The  executor  of  an  insolvent 
testator,  against  whose  estate  an  order  for  adminis- 
tration in  bankruptcy  has  been  made,  is  entiUed  to 
exercise  his  right  of  retainer,  notwithstanding  that, 
in  ignorance  of  his  rights,  he  has  paid  over  to  the 
official  receiver  all  the  assets  he  has  collected,  and 
has  put  in  a  proof  (afterwards  withdrawn)  for  the 
amount  of  the  debt  due  to  him. 

Judgment  of  Wright,  J.,  ante  432,  affirmed. — 
Bhoadbs,  Be,  Official  Bbceiyeb,  Ex  parte, 
a  A.,  561 ;  68  L.  J.  Q.  B.  804  ;  80  L.  T.  742. 

3.  Administration  —  Insolvent  estate  —  Execution 
creditor — Completion  of  execution — Bankruptcy  Act, 
1883  (46  &  47  Vict,  c,  52).  ss.  45,  125.— Section  45 
of  the  Bankruptcy  Act,  1883,  which  disentitles  an 
execution  creditor  to  retain  the  benefit  of  his 
execution  against  the  trustee  in  bankruptcy  of  the 
debtor  unless  he  completes  the  execution  before 
the  date  of  the  receiving  order,  is  not  applicable  to 
an  administration  of  the  estate  of  a  deceased  debtor 
under  section  125.— Hasluok  v,  Olabk.  G,A,^  471 ; 
[1899]  1  Q.  B.  699;  68  L.  J.  Q.  B.  486;  80  L.  T. 
454. 

4.  After-acquired  property — Solicitor* s  bill  of  costs 
— Chose  in  action — Assignee  for  vcUue — Notice  by 
trustee — Priority — Out  of  pocket  expenses, — ^An  un- 
discharged bankrupt  assigned  for  value  the  amount 
of  his  taxed  bill  of  costs  as  solicitor  for  the  petition- 
ing creditors  of  a  company  in  liquidation.  His 
trustee  in  bankruptcy  gave  notice,  before  the 
assignee,  to  the  liquidator  of  the  company  fJAiTwing 
the  amount  of  the  taxed  bill  as  part  of  the  after- 
acquired  property  of  the  bankrupt. 

Held,  that  the  trustee  was  entiUed  to  the  amount 
in  priority  to  the  assignee. 

Mercer  v.  Vans  Colina,  [1897]  67  L.  J.  Q.  B.  424, 
followed. 

In  such  a  case  the  bankrupt's  out  of  pocket  ex- 
penses will,  if  properly  vouched,  be  allowed  to  him 
out  of  the  amount. — Beau.,  Be,  The  Official 
Bboeiysb,  Ex  parte,  Bkcy, ;  [1899]  1  Q.  B.  688 ; 
68  L.  J.  a  B.  462 ;  80  L.  T.  267. 

5.  Charging  order  on  dividends  in  favour  of  stranger 
to  bankruptcy— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  l02Solicitors  Act,  1860  (23  &  24  Vict,  c. 
127),  «.  28. — The  court  sitting  in  bankruptcy  has  no 
power  to  make  a  charging  order  under  the  Solici- 
tors Act,  1860,  upon  dividends  payable  under  the 
bankruptcy  to  the  client  of  the  solicitor  seeking  the 
charging  order. — Cook,  Be,  Oeifps,  Ex  fabte, 
Bkcy,,  524 ;  [1899]  1  Q.  B.  863 ;  68  L.  J.  Q.  B. 
597  ;  80  L.  T.  495. 

6.  Contempt  of  court — Evidence  of  public  examina^ 
tiou'-'Offer  of  money  to  bankrupt  to  suppress. — It  is  a 
contempt  of  court  to  offer  money  to  a  bankrupt  to 
induce  him  at  his  public  examination  to  suppress 
evidence  which,  although  capable  of  satisfactory 
explanation,  would  be  liable  to  misconstruction, 
and  which  might  damage  a  limited  liability  com- 
pany of  which  the  ofl^erer  is  a  director. — Hooley, 
BE,  Buokeb'8  case,  Bkcy, ;  79  L.  T.  306. 

7.  Contempt  of  court— Publioation  of  official  re- 
ceiver's report  before  presentation  to  the  court — Com- 
ment thereon — Limited  company, — Ck>mment  on  the 
report  of  the  official  receiver  in  bankruptcy  before 
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it  lias  been  read  to  the  court  majr  amount  to  con- 
tempt of  court.  The  court  will  not,  howeyer,  com- 
mit except  in  a  case  where  a  real  attempt  has  been 
made  to  interfere  with  the  course  of  justice. 

A  limited  company  cannot  be  committed  for  con- 
tempt of  COUlt. — HOOLST.  BS,  HOOLET,  Ex  PABTE 
(No.  1).  Bkcy. ;  79  L.  T.  706. 

8.  Casts — Taxation — Retaining  fees — Discretion  of 
master— Bankruptcy  Rules,  1886  and  1890,  r.  35^— 
Scale  of  Solicitors*  Costs  General  Regulations^  rr.  1,  2. 
— On  the  taxation  in  bankruptcy  of  the  bill  of  costs 
of  a  solicitor  of  the  trustee  m  bankruptcy,  the 
taxing-master  has  a  discretion  to  allow  retainers  to 
counsel;  but,  unless  in  verv  exceptional  circum- 
stances, such  retainers  will  not  be  allowed. — 
NoKDMAim,  Bb,  Hasltjck,  Ex  paste,  Bkcy.t  151. 

9.  County  court — Jurisdiction  of  county  court  judge 
in  bankruptcy — Gertioraii — Order  for  arrest  of  debtor 
— ** Has  absconded  or  is  about  to  abscond*' — Batik' 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  25,  100, 
102  {2)^Bdnkruptcy  Ad,  1890  (53  &  54  Vict.  c.  71), 
s,  7. — ^A  writ  of  certiorari  does  not  lie  to  bring  up 
an  order  made  by  a  county  court  judge  sitting  in 
bankruptcy. 

The  effect  of  section  25  (1)  (a)  of  the  Bankruptcy 
Act,  1883,  as  amended  by  section  7  of  the  Bank- 
ruptcy Act,  1890,  is  that  an  order  may  be  made  for 
the  anest  of  a  debtor  if,  after  a  bankruptcy  notice 
or  a  bankruptcy  petition,  it  appears  to  the  court 
t)iat  there  is  probable  reason  for  belieying  that  the 
debtor  has  absconded  before,  er  has  absconded  or 
is  about  to  abscond  after,  tiie  notice  or  petition  for 
any  of  the  purposes  mentioned  in  the  section. 

Decision  of  tlie  Court  of  Appeal,  ante,  p.  68, 
afBirmed.— Beg.  v.  Nokthallbbtoit  Oottnty  Cottbt 
JUDOB,  H.L. ;  [1899]  A.  C.  439. 

10.  Damages  in  the  Divorce  Court — Bankruptcy  of 
co-respondent — FrovsMe  dM— Judgment  summons — 
MaJtnmonial  Causes  Act,  1857  (20  &  21  Viet.  c.  85),  s,  33 
--Bankruptcy  Act,  1890  (53  &  54  Vict.  e.  71),  s.  10.— 
Damages  awarded  to  a  petitioner  in  a  divorce  suit 
constitute  a  debt  proyable  in  the  bankruptcy  of  the 
co-respondent,  although  no  order  directing  the 
damages  to  be  paid  to  the  petitioner  has  been  made 
at  the  date  of  tlie  receiving  order.— O'Qobman,  Bb, 
Bale,  Expabte, Bkeu.,  543;  [1899]  2  Q.  B.  62 ;  68 
L.  J.  a  B.  650;  80  L.  T.  501. 

11.  Discharge — Bankrupt  convicted  under  Debtors 
Ad — Special  reasons  for  not  refusing  discharge — 
Bankruptcy  Act,  1890  (58  ft  54  Vict.  c.  71),  s.  8  (2) 
—Debtors  Act,  1869  (32  &  88  Viet.  c.  62),  m.  14, 
15.— By  section  8  (2)  of  the  Bankruptcy  Act,  1890, 
«  The  court  shall  refuse  the  discharge  in  all  cases 
where  the  bankrupt  has  committed  any  mis- 
demeanour under  uie  Debtors  Act,  1869,  •  .  • 
unless  for  special  reasons  the  court  otherwise 
determines.'* 

The  court  has  no  disoretioii  to  grant  a  discharge 
in  cases  falling  under  the  above  section,  unless 
there  are  circumstances  in  the  case  upon  whidi 
special  reasons  can  clearly  be  founded,  and  such 
cucumstances  should  be  particularly  set  forth  in  the 
order  of  discharge.  —  SlBVEirs,  Be,  Boabd  op 
Tbadb,  Ex  PABTE,  Bkcy.y  61 ;  [1898]  2  Q.  B.  495  ; 
79  L.  T.  80. 

12.  Discharge^Trantfer  frem  regietrar  to  judge  in 
bankruptcy — Reason — Issuss  of  grmt  importcmce — 
Order  for  prosecution  of  beuderupt  under  the  Debtors 
Act,  1869  (32  ft  38  Vict.  c.  62).— The  fact  that  a 
bankrupt's  applioation  lor  his  discharge  raises 
issues  01  great  miportaace  is  a  good  and  sufficient 
reason  for  transferring  the  hearing  of  such  applica* 


tion  from  the  registrar  to  the  judge  sittaig  i& 
bankruptcy. 

The  met  that  the  registrar  has  bean  eonostaed  ia 
the  making  of  the  order  for  the  prosecutioa  of  tiie 
bankrupt  tor  offences  comn^ltted  under  the  DebloEi. 
Act,  1869,  does  not  prevent  the  regisinr  fm 
determining  the  baiJirupt's  application  lor  his  dis- 
char^  on  its  merits,  and  cbes  not  oonstitots  a 
sufficient  reason  for  transferring  the  heaiing  of 
such  an  application  to  the  judge. — ^Hoolet,  Bi, 
HooLBT,  Ex  PABTE  (No.  2),  Bk^. ;  80  L.  T.  49S. 

13.  Execution — Sheriff's  right  to  poundage-'Oosis 
siezed  but  not  sold — Sale  stopped  by  offleieU  reoewy— 
Bankruptcy  Ad,  1890  (58  ft  54  Vid.  c  71),  1. 11. 
sub'sedtian  I— Order  as  to  fees  (3Ut  August,  1888> 
under  the  Sheriffs  Ad,  1887  (50  ft  51  Vict,  c  55>— 
A  sheriff  who  has  seised  goods  under  a  iodgnsnt, 
but  has,  by  notioe  of  a  reostving  order  and  a  requsit 
(under  section  11  of  the  Bannuptcy  Act,  1690]  to^ 
deliver  t^e  goods  to  the  official  receiver,  been 
mvented  from  sellinir,  is  not  entitled  to  poondsge. 
Thomas,  Be,  Shebifp  op  Mn>Di.B8Ex,  Bx  pabii, 
C.A.,  259 ;  [1899]  1  a  B.  460 ;  79  L.  T.  356. 

14.  Exeeutionr-'^  Tools  and  implemenU  of  trmde^ 
Sheriffs  Ad,  1845  (8  ft  9  Vid.  c  127),  i.  8— 
Bankruptcy  Ad,  1883  (46  ft  47  Viet,  c  52),  ss.  44 
(2),  45,  54  (ly-Bankruptoy  Ad,  1890  (53  ft  54  FmI 
e.  71),  s.  11. — ^Where  the  goods  of  a  debtor  sie 
seisMd  in  execution,  and  bankziiptqy  supervcnaik 
unless  the  official  receiver  rrqnires  the  sheriff  t» 
hand  over  the  goods  seissed  bet<ve  sale.  Hie  hsnk- 
mpt  wiU  only  be  entitied  to  retain  the  tools  d  ka 
triMie,  ftc.,  to  the  value  of  £5,  as  provided  bj  ths 
SherifBi  Act,  1845,  s.  8,  instead  of  to  the  vahie  of 
£20,  as  provided  by  the  Bankruptcy  Act,  1883,  i. 
44  (2).— Dawson,  Be,  Dawsok,  Ex  pabte,  Bfteyn 
524;  [1899]  2  a  B.  54;  68  L.  J.  Q.  B.  668;  80L.I. 
498. 

15.  False  and  malicious  prosecution — Bankrv^ 
petition — Reasonable  or  probable  cause — MoHwe^Mm 
of  remedy  sought-~Fraud  upon  eouti, — A  plaintiff  or 
petitioner  who  institutes  and  insiati  in  a  pnem 
oelore  the  bankrupt<nr  or  any  other  ooiirt»  in  eir^ 
cumstances  which  make  it  an  abuse  of  the  rsoifldy 
sought,  or  a  fraud  upon  the  court,  cannot  be  ssid 
to  have  acted  in  that  proceeding  either  witii  reasoe- 
able  or  probable  cause.  But  to  oonstitiite  an  abia» 
of  process  or  fraud  upon  the  conrt»  men  nMtiie, 
however  reprehensible,  will  not  be  sufficient;  it 
must  be  shown  that  the  remedy  would  be  vasoit- 
able  and  would  enable  the  persoos  obfeaining  it 
fraudulentiy  to  defeat  the  rifihts  of  others. 

It  is  not  the  duty  of  a  judge  to  submit  anv  mmis 
of  fact  to  the  jury  which  is  not  fairly  raised  hj  te 
evidence. 

The  jurisdiction  of  the  Begistrar  in  Baakraplef 
is  confined  to  a  discretion  to  grant  or  refased  a 
receiving  order.  No  question  ae  to  r«s  jmdkdk 
arises  thereon. 

Ex  parte  Vitoria,  42  W.  B.  529,  [1894]  2  a  & 
387,  approved.— Knra  v.  Hendsbsoit,  P.O.,  157; 
[1898]  A.  0.  720 ;  79  L.  T.  37. 


16.  FraudtUent  conveyance  by  insotvent 
Sale  of  business  to  limited  company — Bankrmftey  sf 
vendor— Winding  up  of  company — Rights  of  kubr 
in  bankruptcy  and  liquidator  respectively— IZ  £Z& 
c.  6— Bankruptcy  Ad,  1883  (46  4  47  VieL  c  &\ 
s,  4,  sub-section  1  (b);  ss.  43,  44.— When  m 
insolvent  trader,  lor  the  purpose  of  .defealabig  l» 
creditors,  transfers  his  Dusiness  to  a  Umbsi 
company,  the  transfer  is  an  act  of  bankruptaf 
witlun  sub-section  1  (5)  of  section  4  of  Hm  Bvk- 
ruptcy  Act,  1883;  ana  if  heismadsbaakn^tsaa 
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petitioii  presented  witiun  three  months  after  the 
transfer,  the  title  of  his  trustee  in  bankruptcy 
relates  baok  to  tilie  date  of  the  Uansf er,  so  as  to 
enable  the  trustee  to  avoid  the  transfer  and  to  claim 
the  property  frandulentlv  transferred  to  the 
company,  even  after  a  wincung-up  order  has  been 
made. 

Salomon  v.  Salomon  &  Co,  {Limited)^  45  W.  B. 
193,  [1897]  A.  C.  22,  distinguidied. 

Decision  of  Wright,  J.  {ante^  p.  192),  reversed. — 
HiRTH,  Be,  The  Tbvstkx,  Ex  pabte,  O.A.,  248 ; 
£1899]  1  Q.  B.  612;  68  L.  J.  Q.  B.  287;  80 
L.  T.  63. 

17.  Inland  Revenue — Ptoof  for  income  tax — 
Inquiry  hy  Court  of  Bankruptcy  into  asaeaement — 
Income  Tax  Ad,  1845,  «a.  52,  ill,  113,  118.— The 
Gonrt  of  Bankruptcy  has  no  power  to  inquire  into 
the  validity  of  an  assessment  by  Oommissioners  of 
Income  Tax. — Calvebt,  Be.  Calyebt,  Ex  parte 
(No.  1),  Bkcy.,  523 ;  [1899]  2  Q.  B.  145 ;  68  L.  J. 
Q.  B.  761 ;  80  L.  T.  504. 

18.  Married  woman  trading  separately  from  her 
htuhand  in  firm  name — Non-compliance  with  hank- 
ruptcy  notice — Act  of  bankruptcy — Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  a.  1  (5)— 
B.  S,  CC,  ord.  48a,  rr.  4,  5,  8,  11.— Where  a  judg- 
ment has  been  obtained  against  a  married  woman 
trading  separately  from  her  husband  in  the  name 
of  a  firm,  even  if  in  the  form  prescribed  by  Scott  v. 
Marley,  36  W.  B.  67,  20  Q.  B.  D.  120,  as  applicable 
to  mfuried  women,  she  is  not  liable  to  be  made  a 
bankrupt  upon  a  bankruptcy  notice  founded  on 
that  judgment.  The  judgment  is  merely  a  judg- 
ment against  her  separate  estate. — Handfobd  & 
Co.,  Be,  C.A.,  391;  [1899]  1  Q.  B.  566;  68 
li.  J.  a  B.  386;  80  L.  T.  125. 

19. — Payment  of  dividends  to  assignee  of  dehts — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  58, 
63 ;  r.  225,  form  126. — An  assignee  of  debts  in  a 
bankruptcy  cannot  obtaiu  payment  of  dividends  on 
such  debts  from  the  trustee  except  by  proving  in 

Slaoe  of  the  creditors  who  have  assigned,  or  pro- 
udng  to  the  trustee  written  authorities  from  each 
of  such  creditors  in  accordance  with  form  126. — 
Frost,  Be,  Offioiai<  Begbiysb,  Ex  parte,  Bkcy., 
612 ;  [1899]  2  a  B.  50 ;  68  L.  J.  Q.  B.  663 ;  80 
li.  T.  496. 

20.  Practice — Evidence — Examination  of  bankrupt. 
— Either  party  is  entitled  to  elicit  from  a  bankrupt 
any  previous  account  he  has  given  of  a  matter, 
without  regard  to  who  calls  him. — Cunhinqham, 
Bs,  Official  Bboeiveb,  Ex  parte,  Bkcy. ;  80  L.  T. 
503. 

21.  PradicO'— Disputed  proofs — Motion  against 
creditors  to  exptrnge — Service  of  notice  of  motion  out 
o/thejurisdidion. — ^Where  leave  was  given  a  debtor 
to  serve  notices  of  motion  to  expunge  their  proofs 
on  creditors,  some  of  whom  were  out  of  the  juris- 
diction, it  was  directed  that  the  Scotch  directors 
should  be  served  with  the  notices  of  motion  by 
registered  post,  and  that  the  notices  of  motion  on 
the  creditors  in  Western  Australia  should  be  served 
on  the  soUdtors  in  London  who  had  lodged  their 
proofs.— Calvert,  Be,  Calvert,  Ex  parte 
(No.  2),  P.D.  <fc  Ad.D. ;   80  L.  T.  499. 

22.  Preference —  Trust  for  creditors  —  Bight  in 
eeeurity — Pledge — Private  manager. — By  trust  deed 
executed  July,  1895,  S.,  a  farmer,  conveyed  his 
whole  estate  to  M.,  ''as  trustee  and  in  trust  and 
ae  my  commissioner  (but  hereinafter  called  trustee) 
for  the  uses,  ends,  and  purposes  after  specified," 
**  with  full  power  to  manage  the  farm  untQ  expiry 


or  renunciation  of  the  lease,  to  sell  the  stock,  ftc, 
to  sue  and  defend  actions,  pay  rent  and  wages,  and 
out  of  the  remainder  pay  the  creditors  "  ol  S. ;  **  or 
if  the  remainder  was  inadequate,  to  call  for  claims 
and  divide  the  sums."  8.  was  declared  bankrupt 
on  the  10th  of  July,  1896.  M.  claimed  a  prefer- 
ential right  to  be  paid  a  balance  due  to  him  in 
respect  of  his  actings  in  the  management  of  the 
farm.  He  alleged  that  at  the  date  of  the  bank- 
ruptoy  he  held  the  whole  estate  in  security  and  for 
payment  of  his  advances,  expenses,  and  remunera- 
tion as  trustee,  and  daimed  full  payment  of  his 
debt.  And  in  virtue  of  his  having  paid  for  the  seed 
and  labour  of  sowing  and  caring  for  the  crop  of 
1896,  he  specially  claimed  te  be  preferred  to  the 
whole  sum  arising  from  the  realization  of  the  crops, 
or  such  part  as  would  recoup  him  for  his  expenses, 
advances,  and  remuneration.  The  trustee  rejected 
M.'s  claim  so  far  as  it  included  law  expenses  after 
the  date  of  the  banbuptcy  and  other  small  sums, 
and  under  deduction  of  these  sums  the  trustee 
admitted  M.'s  claim  to  be  an  ordinary  debt,  reject- 
ingthe  debt  altogether  as  a  preferable  one. 

Held,  affirming  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  (1898)  25  B.  398, 
that  M.  had  no  right  to  a  preferable  daim,  on  the 
ground  that  he  had  never  held  the  bankrupt's 
estete  in  security,  and  that  the  payments  made  for 
seed  and  labour  did  not  entitle  nim  to  a  preferable 
ranking.— Mess  v.  Hat,  H.L.  {Sc.)  ;  [1899]  A.  C. 
233. 

23.  Proof— Application  to  expunge — Claim  by  the 
Crown  to  dividencts  on  the  proof  of  an  extind  corpora' 
Hon — Bona  vacantia — Bankruptcy  Ad,  1883  (46  & 
47  Vid.  c  52),  Schedule  IL,  rr.  23,  25.— A  cor- 
poration was  admitted  to  proof  in  a  bankruptcy, 
and  subsequently  became  extinct,  having  oeen 
dissolved  by  order  of  the  court.  Some  years  after 
such  dissolution  a  fund  became  available  for  the 
payment  of  further  dividends  in  the  bankruptcy. 

Held,  that  the  dividends  due  to  such  corporation 
in  respect  of  its  proof  passed  to  the  Crown  as  bona 
vacantia. — HiGOiNSON  &  Dean,  Be,  ATTOREncY- 
Geitbral,  Ex  parte,  Bkcy.,  285  ;  [1899]  1 Q.  B.  325 ; 
68L.  J.  a  B.  198 ;  79  L.  T.  673. 

24.  Proof—Bill  of  exchange — Secured  creditor — 
Consolidation  of  debts  and  securities. — The  holder 
of  four  dishonoured  bills  of  exchange  sent  in  a 
proof,  in  the  liquidation  of  the  estate  of  a  firm 
which  had  endorsed  each  bill,  for  the  aggregate 
amount  of  the  four  bills,  with  noting  expenses. 
The  trustee  in  the  liquidation  had  different  rights 
of  indemnity  in  respect  of  the  four  bills.  In  respect 
of  two  of  the  bills  the  holder  had  received  more 
than  20s.  in  the  £  upon  his  proofs  agidnst  the 
various  parties  to  the  said  bills,  but  the  totel 
amount  received  by  him  was  considerably  less  than 
the  aggregate  amount  claimed  in  respect  of  tiie  four 
b'Us. 

Held  (affirming  Bomer,  J.,  46  W.  B.  627,  [1898] 
2  Ch.  413),  that  the  holder  could  not  be  allowed  to 
retain  the  surplus  beyond  the  amount  due  on  eitiier 
of  the  two  overpaid  bills,  and  attribute  it  to  pay- 
ment of  the  amounts  due  on  the  other  bills. — 
Morris,  Be,  Jakes  v.  Londok  and  County 
Banking  Co.,  C,A.,  324;  [1899]  1  Q.  B.  485;  68 
L.  J.  Ch.  299 ;  80  L.  T.  37. 

25.  Proof— Partnership — Loan  of  money  at  rate  of 
interest  varying  with  profits  of  business — Partnership 
Ad,  1890  (53  &  54  Vid.  c.  39),  ss.  2  (3)  (d),  3.— In 
1893  a  creditor  sdvancc^  various  sums  of  money  to 
a  firm  of  Bryan  &  JIfason  under  an  agreement  to 
take  a  share  of  profits  in  lieu  of  interest.    In  1895 
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the  firm  diasolvod  partnership,  and  Mason  took 
over  the  business  and  liabilities,  entering  into  a 
fresh  agreement  with  the  creditor  to  pay  five  per 
cent,  interest  on  the  money  advanced.  Mason 
became  bankrupt  in  1898,  and  the  creditor  proved 
for  the  moneys  advanced. 

Held,  that  the  money  must  be  considered  to  have 
been  advanced  under  the  agreement  of  1893,  and 
not  under  that  of  1896,  and  that  the  proof  could 
not  be  admitted  until  all  the  other  creditors  should 
have  been  paid  in  full.— Mason,  Rb,  Bing,  Ex 
PAETE,  Bkcy.,  270;  [1899]  I  Q.  B.  810;  68  L.J. 
Q.  B.  466 ;  80  L.  T.  92. 

26.  Proof— 'Postponevnefnt — Sale  of  goodwill  in  con- 
sideration of  an  annuity—Partnership  Act,  1890,  m. 
2  (3)  (e),  3.— Where  a  business  had  been  sold  in 
consideration  of  the  payment  of  an  annuity  to  the 
vendor,  not  expressed  to  be  payable  out  of  the 
profits  of  the  business, 

Held,  by  the  Court  of  Appeal  (reversing  Wright, 
J.),  that,  upon  the  bankruptcy  of  the  purchaser, 
the  vendor  was  entitled  to  prove  in  respect  of  such 
annuity,  and  was  not,  under  section  3  of  the 
Partnership  Act,  1890,  postponed  to  other  creditors. 
— GiEVB,  Be,  Shaw,  Ex  Parte,  Re,  C.A,,  616 ;  80 
L.  T.  737. 

27.  Receiver— Title  of  official  receiver  under  Bank- 
Tuptcy  Act,  18S3— Registration  in  Middlesex—**  Con- 
veyance's—Bankruptcy Act,  1883  (46  &  47  Vict.  c. 
52).  ss.  20,  54,  121— ^Middlesex  Registry  Act,  1708 
(7  Anne,  c.  20),  «.  1.— An  order  of  adjudication  in 
bankruptcy  is  not  a  **  conveyance"  within  the 
the  meaning  of  the  Middlesex  Registry  Act  (7  Anne, 
c.  20),  8. 1. 

A  debtor  entitled  to  land  in  Middlesex  was 
adjudged  bankrupt,  and  an  order  was  made  under 
section  121  of  the  Bankruptcy  Act,  1883,  that  his 
estate  should  be  administered  in  a  summary  way, 
so  that  no  appointment  of  a  trustee  was  made.  He 
never  disclosed  to  the  oflBcial  receiver  the  fact  of 
his  having  the  land,  and  he  subsequently  mortgaged 
it  to  a  mortgagee  who  forthwith  registered  his 
mortgage. 

Held  (reversing  the  decision  of  Kekevvioh,  J.), 
that  the  title  of  the  official  receiver  was  not  post- 
poned to  that  of  the  mortgagee  by  reason  of  the 
order  of  adjudication  not  having  been  registered. 
—  Calcott  AND  Elvin's  Contract,  Re,  0,A.:  46 
W.  R.673;  [1898]  2  Ch.  460. 

28.  Receiving  order— Order  made  on  judgment 
summons — No  formal  order  drawn  up—Suhaequent 
action  against  dehtor— Staying  action— Bankruptcy 
Act,  1883  r46  &  47  Vict.  c.  52),  ss.  9,  103  {o).— 
Upon  the  hearing  of  a  judgment  summons  under 
section  5  of  the  Debtors  Act,  1869,  Cave,  J.,  in  lieu 
of  an  order  of  committal,  made  a  receiving  order 
against  the  debtor  under  section  103  (5)  of  the 
Bankruptcy  Act,  1883.  The  judge  wrote  upon  the 
summons  *•  Receiving  Order,"  and  signed  this  with 
his  initials,  but  no  formal  order  was  ever  drawn  up 
and  nothing  further  was  done. 

Held,  that  a  receiving  order  had  been  made, 
within  the  mpaning  of  section  9  (1)  of  the  Bank- 
ruptcy Act,  1883,  when  the  order  was  made  by  the 
judge,  and  that  thereafter  a  creditor  could  not 
bring  an  action  against  the  debtor  in  respect  of  a 
debt  provable  in  bankruptcy. — Blount  v.  White- 
LBY,  C.A. ;  79  L.  T.  635. 

29.  Release  of  trustee -^  Revocation  of  release   hy 

Board  of  Trade— Bankruptcy  Act,   1883  (46  &    47 

Vict.  c.  52),  8.  82  (3) ;  r.  309.— By  sub-section  3  of 

section  82  of  the  Bankruptcy  Act,  1883,  the  Board 

of  Trade  may  revoke  an  order  releasing  a  trustee 


in  bankmptcy  '<  on  proof  that  it  was  obtamed  bj 
fraud  or  by  suppresnon  or  conoealment  of  aoj 
material  fact." 

Held,  that  an  order  of  release  ought  not  to  Im 
revoked  on  the  ground  that  it  was  obtained  by 
**  suppression  or  concealment  of  any  material  f«ct" 
unless  there  is  such  suppression  or  concealmeiit  is 
has  in  it  some  element  of  fraud. — Harris,  £i, 
Hasluck.  Ex  parte,  Bkcy,  544  ;  [1899]  2  Q  B.97; 
68  L.  J.  Q.  B.  769  ;  80  L.  T.  499. 

30.  Scheme  of  arrangement — Debt  carrying  inUred 
exceeding  5  7>er  cent.— Bankruptcy  AcU  1890  (53  k  hi 
Vict,  c.  71),  s.  23 — Construction — Retrospective  tgtd. 
— The  Bankruptcy  Act,  1890.  was  passed  upon  the 
18th  of  August,  1890,  but  did  not  oome  into  opera- 
tion until  the  1st  of  January,  1891. 

Section  23  of  that  Act  provides :  "  Where  a  debt 
has  been  proved  upon  a  debtor's  estate  under  the 
principal  Act,  and  such  debt  includes  interest  or  any 
pecuniary  consideration  in  lieu  of  interest,  sndk 
interest  or  consideration  shall,  for  the  purposes  of 
dividend,  be  calculated  at  a  rate  not  exceeding 
5  per  cent,  per  annum,  without  prejudice  to  the 
right  of  a  creditor  to  receive  out  of  tDe  estate  any 
higher  rate  of  interest  to  which  he  may  be  entided 
after  all  the  debts  proved  on  the  estate  have  bedi 
paid  in  fuU." 

Held,  that  the  above  section  was  not  retroapeative 
in  its  effect,  and  did  not  apply  to  a  scheme  of 
arrangement  approved  by  the  court  upon  the  25th 
of  June,  1890.— Atklumnby,  Rb,  Wh^ok,  fit 
PARTE,  Bkcy.,  144 ;  [1898]  2  a  B.  547,  79  L.  T. 
303. 

31.  Sheriff— Execution — Notice  to  sheriff  of  Utai' 
lord's  claim  for  rent — Promise  hy  sheriff  to  pay  iojui- 
lord — Sale  of  portion  of  goods  with  consent  of  Uad- 
lord — Notice  to  sheriff  of  receiving  r/rder — CompUtiM 
of  sale  by  sheriff  on  account  of  official  reeeivtr—Ke 
notice  to  official  receiver  of  landlord's  claim — TiU/e  i>f 
official  receiver  to  whole  proceeds  of  sale — 8  Awnt.c. 
14,  s.  \— Bankruptcy  Act,  1890  (53  &  54  Vict,  c  71), 
«.  11,  sub-section  1. — A  sheriff,  who  had  levied  on 
goods  under  a  writ  of  fieri  facias,  received  notice  of 
the  landlord's  claim  for  rent.  Before  sale  he  pro- 
mised  to  pay  the  rent,  and  a  portion  of  the  goods 
were  sold  with  the  assent  of  the  landlord,  (hi^ 
following  day  a  bankruptcy  petition  was  presented 
against  the  debtor,  of  whidi  the  sheriff  had  notiee. 
After  the  making  of  a  receiving  order,  of  which, 
the  sheriff  also  had  noticei  the  sale  was  coHipleted 
on  account  of  the  official  receiver.  Hie  official 
receiver  had  no  notice  of  the  claim  for  rent. 

Held,  that  the  sheriff  must  aocount  to  the  afficbl 
receiver  for  the  whole  net  proceeds  of  the  sale  wiA- 
out  deducting  the  landlord's  rent. 

The  sheriff  might  have  protected  >»iTnattH  and  the 
landlord  by  giving  notice  as  in  Cocker  ▼.  Muagrose, 
9  Q.  B.  223,  but  having  obtained  liie  leave  erf  the 
official  receiver  to  complete  the  execation  on  hii 
account,  without  giving  amy  intiniati<ni  of  the 
landlord's  claim,  he  could  only  sell  on  the  terms  oa 
which  he  obtained  the  official  receiver's  leave  to 
sell — i.e.,  on  the  account  of  the  official  receiver.'- 
Driver,  Be,  Bkcy. ;  80  L.  T.  840. 

32.  Sheriff — Possession  for  fifteen  months — Ad  **f 
bankruptcy,  when  committed — Possessi^in  money- 
Consent  of  execution  creditor  and  execution  debior— 
"  Costs  of  execution'*— Order  ofSlst  of  Augu^  188S, 
under  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55)— Bank- 
ruptcy Act,  1890(53  &  54  Vict.  c.  71).  ss.  1,  11  (2}.- 
Where  the  sheriff  seizes  goods  and  remauu  in 
possession  for  a  period  greatly  exceeding  twen^- 
one  days    {e.g.,    fifteeu   months)  there  is. 
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section  1  of  the  Bankraptoy  Act,  1S90,  one  act  of 
bankraptcy,  which  is  committed  at  the  expiration 
of  twenty-one  days,  but  not  a  continuing  act  of 
bankruptcy  or  a  siiccession  of  such  acts. 

Id  snch  a  case,  therefore,  if  both  execution 
creditor  and  execution  debtor  assented  to  the  sheriff 
retaining  x^^ssession,  he  will  be  entitled,  under 
section  11  of  the  Bankruptcy  Act,  1890,  to  posses- 
sion money  for  the  whole  time  he  remained  in 
possession,  notwithstanding  that  the  debtor  has 
been  made  a  bankrupt  on  a  petition  presented  more 
than  three  months  after  the  expiration  of  the 
twen^-one  days.  The  only  cases  in  which  the 
sheriff  would  not  be  so  entitled  are  cases  coming 
within  the  provisions  of  the  Bankruptcy  Act,  1883, 
as  to  reputed  ownership  and  the  relation  bade  of 
the  trustee's  title,  and  cases  to  which  the  Act  18 
Eliz.  c.  5  applies. 

In  re  Hurley,  41  W.  E.  653,  10  Morrell  120, 
approved. — Bebston,  Re,  Board  of  Trade,  Ex 
PABTE,  C.A.,  475  ;  [1899]  1 Q.  B.  626 ;  68  L.  J.  a  B. 
344 ;  80  L.  T.  66. 

33.  Sheriff* s  fees — Fieri  facias — Levy  hy  sheriff  on 
debtor*8  goods — Beceiving  order  against  debtor  hefore 
sale — Notice  hy  official  receiver  requiring  delivery  of 
the  goods — 8heriff*s  right  to  poundage — Bankruptcy 
Act,  1890  (53  &  54  Vict,  c.  71),  t.  11,  sub-section  (1) 
—Sheriffs  Act,  1887  (60  &  51  Vict.  c.  55)— Order  as 
to  fees  of  August,  1888. — A  sheriff  in  possession  of 
goods  under  a  writ  of  Jieri  facias,  who  before  sale 
has  received  a  notice  under  the  Bankruptcy  Act, 
1890,  s.  11,  sub-section  1,  that  a  receiving  order 
has  been  made  against  the  execution  debtor,  and 
also  a  demand  from  the  official  receiver  for  the 
delivery  of  the  goods  of  the  debtor  in  his  possession, 
is  not  entitled  to  poundage.— Thomas,  Be,  Trus- 
tee, The,  Ex  parte,  C.A.  ;  80  L.  T.  62. 

34.  Voluntary  settlement — Oift  of  jeiveU  and 
money— Bankruptcy  Act,  1883  (46  &  47  Vict,  c,  52), 
I.  47.-~Gifts  of  personal  property  made  by  a  bank- 
mpt  within  two  years  of  his  bimkruptcy,  without 
restricting  the  donee's  power  of  alienation,  but  with 
intention  that  the  donee  shall  use  or  retain  the 
property  for  an  indeterminate  time,  are  voluntary 
settlements  within  the  meaning  of  section  47  of  the 
Bankruptcy  Act,  1883,  and  void  as  against  the 
trustee  in  bankruptcy,  but  without  prejumce  to  any 
sale  or  disposition  of  the  property  made  by  the 
donee  before  bankruptcy  in  good  .faith  and  without 
notice  of  an  available  act  of  bankruptcy.  But  the 
donee  may  have  to  account  for  the  proceeds  of  any 
such  sale  or  disposition  remaining  in  his  hands  at 
the  commencement  of  the  bankruptcy. — Taneaed, 
Be,  Official  Beoeiyer,  Ex  parte,  Bkcy,,  624 ; 
[1899]  2  Q.  B.  57;  68  L.  J.  Q.  B.  670;  80 
L  T.  500. 

See  also  Company,  35, 41 ;  Vendor  and  Purchaser,  1. 

(BITTING. — ^See  Gkming,  1-5 ;  Metropolis,  7. 

ILL  of  BXOHANGE  :— 

1.  Acceptance — Indorsement  by  way  of  security — 
Subsequent  indorsement  by  drawers — Incomplete  bill — 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict,  c,  61), 
55.  56. — The  plaintiffs  agreed  with  C,  who 
ed  them  money,  to  draw  a  bill  on  him,  and  that 
.'s  father  should  indorse  it  as  a  surety  for  its 
yment.  They  thereupon  drew  a  bill  on  C.  to 
ir  own  order,  and,  without  indorsing  it,  handed 
to  C,  who  accepted  it  and  then  obtddned  his 
ither's  indorsement.  He  returned  it  to  the 
inUfb,  and  they  then  indorsed  it  beneath  the  in- 
•rsement  of  C.'s  father.    The  bill  was  dishonoured 


at  maturity,  and  the  plaintifb  then  sued  C,*8  father 
as  the  indorser* 

Held,  that  he  was  not  liable  as  indorser  under 
section  55  of  the  Bills  of  Exchange  Act,  1882,  nor 
was  he  liable  under  section  56,  as  the  bill  was  not 
negotiable  at  the  time  he  wrote  his  name  on  it,  as 
it  was  irregular  and  incomplete,  owing  to  the 
plaintiffs  not  then  iSaving  indorsed  it. 

Held,  further,  that  he  was  not  liable  as  guarantor, 
since  the  requirements  of  the  Statute  of  Fraads  had 
not  been  complied  with. 

SUele  V.  McKinlay,  29  W.  R.  17,  5  App.  Cas.  754, 
is  still  a  binding  authority,  and  the  principles 
therein  laid  down  have  not  been  altered  by  the 
Bills  of  Exchange  Act,  1882.— Jenkins  v.  Coomber, 
Q.B.D.,  48;  [1898]  2  Q.  B.  168. 

2,  Oral  agreement  to  renew — Inadmissibility  of 
evidence-' Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61),  s.  21,  sub-section  2  (b);  s,  29,  sub-section  2. — 
Evidence  of  a  contemporaneous  oral  agreement  to 
renew  a  bill  of  exchange  is  inadmissible  on  the 
groxmd  that  its  effect  would  be  to  contradict  the 
terms  of  the  written  agreement. 

Young  v.  Austen,  L.  R.  4  C.  P.  553,  followed. — 
New  London  Credit  Syndicate  (Limited)  v. 
Neale,  C.A. ;  [1898]  2  Q.  B.  487 ;  79  L.  T.  323. 

See  also  Banker,  1,  2. 

BILL  of  SALE  :— 

1.  Mortgage — Trade  fixtures — Freehold  land — 
Power  to  sell  trade  fixtures  separately  from  land — 
Bills  of  Sale  Act,  1854  (17  &  18  Vict  c.  36).— A 
mortgage  of  land,  whether  by  demise  or  by  convey- 
ance of  the  freehold,  if  it  contain  a  power  to  the 
mortgagee  to  sell  trade  fixtures  separately  from  the 
land,  is  a  biU  of  sale  as  to  those  fixtures. 

The  principle  was  established  by  Ex  parte  Daglish, 
In  re  Wilde,  21  W.  R.  893,  L.  R.  8  Oh.  App.  1072, 
and  Ex  Parte  Barclay,  In  re  Joyce,  22  W.  R.  608, 
L.  R.  9  Ch.  App.  576,  and  is  not  limited  to  mort- 
gages by  demise. — Johns  v,  "Ware,  Ch.D,  Romei\ «/., 
202;  [1899]  1  Ch.  359;  68  L.  J.  Ch.  155;  80 
L.  T.  112. 

2.  Validity-— Address  of  grantee — Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict,  c. 
43),  «.  9,  Scheduled—A  bill  of  sale  given  by  way  of 
security  for  the  payment  of  money  is  void,  under 
section  9  of  the  Bills  of  Sale  Act  of  1882,  if  the 
address  of  the  grantee  be  omitted.  It  makes  no 
difference  that  the  grantee  is  a  registered  company. 
— Altree  V.  Altree,  Q.B.D,,  60;  [1898]  2  Q.  B. 
267. 

3.  Validity^  Variation  in  address  of  grantors  in  bill 
and  affidavit — Misdescription, — In  a  bill  of  sale  the 
jsrantors  were  described  as  W.  D.,  of  25,  B.  F.-road  ; 
L.  D.,  of  93,  B.  F.-road;  K.,  of  94,  W.-road.  In 
the  affidavit  the  addresses  were  23,  B.  F.-road ;  23, 
B.  F.-road;  24.  W.-road. 

Held,  that  the  bill  of  sale  was  void  for  mis- 
description. 

Murray  v.  M^ickenzie,  L.  R,  IOC.  P.  625, followed, 
— Maeks  V,  Dereick,  Q.B.D. ;  80  L.  T.  60. 

BOND.— See   Guarantee;     Practice,    18;    Principal 
and  Surety,  1 ;   Trustee,  6. 

BUILDING  SOCIETY:— 

Society  known  to  be  insolvent — Rule  passed  to  enable 
society  to  facilitate,  realization — Rule  ultra  vires  — 
Breach  of  trust— Classes  of  shareholders —Distrihutifm 
of  assets. — It  is  competent  for  a  building  society, 
even  when  in  a  state  of  insolvency,  to  pass  a  new 
rule  for  the  purpose  of  facilitating  the  realization 
of  the  assets  of  the  society,  provided  that  such  rule 
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IB  hand  fid»  pawod  lor  laoh  purpose  and  does  not 
affeot  the  rights  of  the  membors  of  the  sooietj  tnier 
«0  in  res^eot  of  their  liabiliiy  or  in  respect  to  the 
distribution  of  assets. — Sixth  W.  Kent  Bttildino 
SodBTY  V.  HiiiLB,  C%.2>,  ByrM^  J,^  647 ;  [1899]  2 
Gh.  60 ;  68  L.  J.  Oh.  476. 
See  aJso  Trustee,  8.  . 

tioal  Law,  1. 


BUBIAL.— See 

BYB-LAW. — ^See  Corporation,  1 ;  Local  GoFemment, 
2,  3. 

CANADA,  LAW  of  :— 

1.  CuOmM  TaHjfAd,  1894  (57  &  68  Vict,  c  33), 
$.  4— J2.  a.  C.  (1886)  49  Vict.  c.  ^32,  «.  150— Ow- 
atrudion — Date  of  importation  of  qoode. 

Held,  that  by  the  true  construction  of  the  Customs 
Tariff  Act,  1894,  s.  4,  as  amended  by  the  Tariff  Act, 
1895,  which  in  ^ect  directs  that  duty  be  paid  upon 
raw  sugar  ''when  such  goods  are  imported  into 
Cauada  or  taken  out  of  warehouse  for  consumption 
therein,"  the  date  at  whidi  duty  both  attaches  thereto 
and  becomes  payable  is  when  the  goods  are  landed 
and  deliTerea  to  the  importer  or  to  his  order,  or, 
when  the^  are  taken  out  of  warehouse,  if  instead  of 
being  dehvered  they  have  been  placed  in  bond. 

Section  150  of  the  Customs  Act,  1886,  which 
directs  that  the  precise  time  of  the  importation  of 
goods  shall  be  deemed  to  be  the  time  when  "  they 
came  within  the  limits  of  the  port  at  which  they 
ought  to  be  reported,"  refers  on  its  true  ccnstruc- 
ticm  to  the  port  at  which  the  goods  are  to  be  landed 
— that  is,  where  the  effisctiTe  r^K)rt  is  to  be  made. 
Such  construction  is  required  m  order  to  place  a 
consistent,  rational,  and  probable  meaning  on  the 
context  and  other  clauses  of  the  Act. — Caitada 
SuoAR  Befinino  Co.  v.  Beg.,  P.C.  ;  [1898]  A.  C. 
735 ;  79  L.  T.  146. 

2.  Quebec — Corporationy  property  of^Liahility  to 
taxation — Municipal  Code  of  Quebec,  art.  712,  eub- 
section  3 — Construction. — ^By  the  true  construction 
of  art.  712,  sub-section  3,  of  the  Municipal  Code 
of  Quebec,  property  bekmging  to  a  corporation 
"  for  the  ends  for  which  they  are  estaUished,  and 
not  possessed  solely  bv  them  to  derive  a  revenue 
therraom,"  is  not  taxable. 

But  held,  that  a  farm  belonging  to  the  appellant 
corporation  and  worked  by  them  as  a  Uam  m  order 
to  derive  revenue  therefrom,  is  taxable,  although 
not  detached  from  the  residoe  of  the  corporate 
property  and  occasionally  used  for  the  above  ends. — 
Lb  HtmirAiBE  de  Qtj^eo  v.  La  CoBFOBAnoK  db 
LmoiLOU,  P.O. ;  [1899]  A.  C.  288;  80  L,  T.  831. 

3.  Bailway  Committee  of  Privy  GouncU — Canada 
Bailway  Act  (51  Vict.  c.  29),  a.  262,  eub-aectione  3,  4 
— Comtruction. 

Held,  that  under  the  true  construction  of  the 
Bailway  Act  (Canada^,  51  Vict  c  29,  the  power 
conferred  by  sub-section  4  of  section  262  upon  the 
Bailway  Committee  of  the  Privy  CouncQ  to  exonerate 
a  railway  company  during  a  specified  portion  of  tiie 
year  from  the  duly  of  fillmg  certain  spaces  specified 
in  sub-section  4,  did  not  apply  to  the  duty  imposed 
by  sub-section  3  of  filling  certain  other  spaces 
specified  by  sub-section  3.  Such  extension  of 
power  was  not  authorized  by  the  grammatical  con- 
struction of  the  sub-sections,  nor  rendered  impera- 
tive by  the  context.— GRAin>  Trttkk  Bailwat  Co. 
OP  Canada  v,  WASHnroroN,  P.O. ;  [1899]  A.  C. 
275;  68  L.  J.  P.  C.  37 ;  80  L. T.  301. 

4.  Quebec — Railways — British  North  America  Act 
1867  (30  &  31  Vict.  c.  3>,  s.  91,  sub-section  29,  and  a. 
92,  sub-section  10^ Municipal  Code  of  Quebec — Powers 
of  provincial  legislature — Municipal  l^fislation  affect- 


ing  Dominion  Bailioay.-^By  the  true  oonstructtcmof 
British  North  America  Act,  1867,  s.  91,  sub-section 
29,  and  s.  92,  sub-section  10,  the  Domimoa  Vwt&t- 
ment  has  exdusiye  right  to  prescribe  regnbtioii 
for  the  constmction,  repair,  and  alterataon  of  tibe 
appellant  rsilway;  and  the  provincial  legislahife 
has  no  power  to  regulate  the  struotore  of  a  difceh 
f orminff  part  of  its  authorised  works. 

But  held,  that  the  provisions  of  the  nranidpel 
code  of  Quebec  whidi  prescribe  the  clemnny  of  tbs 
ditch  and  tiie  removal  of  an  obstruction  wfaidi  kid 
caused  inundation  on  neighbouring  land,  are  istra 
vires  of  the  provincial  legislature.  —  Cahatoah 
Pacific  Bailwat  Co.  v.  CoBPOiiATioir  of  thi 
Pabish  of  Notbb  Dakb  db  BoirsBOOTTBS,  P.C; 
[1899]  A.  C.  367 ;  68  L.  J.  P.  a  64 ;  80  L.  T.  434. 

5.  Bailway  company — Contract  hy  company  ultn 
vires— J^jfeci  of  ctmaent  judgment—Eatoppd—Ttrm 
on  whid^  contract  wiU  be  set  aside— Bdirf^PwUa-^ 
Mi^'oinder.—Yfhare  by  contract  ex  fade  legal  aai 
regular,  the  appellant  company  purported  to  inosr 
liaoility  to  the  res^ndent  for  rulway  coostniotua 
in  an  amount  which  was  in  reality  caloolated  to 
cover  the  amount  of  Ixmus  and  of  price  ol  isned 
shares  nayable  by  agreement  between  the  respaid- 
ent  ana  all  the  shueholders  of  the  oompanv  ine- 
spective  of  either  Votual  or  estimated  ooat  os  oob- 
struction. 

Held,  that  the  contract  was  vUra  virea  of  ika 
compaoy. 

Held,  further,  that  a  consent  judgmait  obtained 
on  the  contract  declaring  the  respondent's  lieu  on 
the  company's  railway  and  other  paatwi.ly,  te 
question  of  ultra  vires  not  having  beeo  raised  eifiHr 
in  the  pleadings  or  on  the  facte  stated,  was  of  no 
greater  vaHdily  than  the  contract. 

In  a  suit  by  the  company  to  set  asidatlie  contnoft 
and  judgment,  held,  that  they  must  be  set  asde  oa 
terms  whidi  were  consented  to  of  paying  to  the 
respondent  the  balance  due  to  him  for  ooostnutioa 
on  a  quantum  meruit,  securing  the  amount  tfaenol 
by  bonds  of  the  company  if  and  when  issued,  the 
whole  to  be  taken  by  nim  subject  to  first  and  efts 
charges  in  favour  ol  sub-contractors  and  bsnksk 
advance  to  them  who  had  acted  on  the  laith  of  tte 
judgment  to  which  they  weoce  not  parties  wiHio^ 
notice  of  the  illegalities  of  the  contract. 

The  company  navinff  joined  some  of  their  bead* 
holders  ana  shareholms  as  co-piaintiffii,  mmmg 
questions  affecting  them  individually,  hid,  that 
the  action  of  the  court  should  be  connned  to  msbb 
between  the  company  and  the  defendanta. — Qsitf 
North- West  Ckntbaii  Bailwat  v.  Ceabudob. 
P.C;  [1899]  A.  C.  114;  68  L.  J.  P.  a  25;  79 
L.T.  35. 

CfHABJLI^Y  * 

1.  Ecclesiastical  Charity—"  Member  of  CkurA  ef 
England  as  such**— Appointment  of  trmetees — Laetl 
Oovemment  Act,  1894  (56  ft  57  VicL  c  73),  as.  li, 
19,  70,  75. 

In  re  Pebbt  Almbhoubbb. 

The  founder  of  a  charity  required  tiiat  Ike 
objects  of  it  should  be  selected  fmnpenc 
should  have  (1)  reffularly  attended  Bmne 
at  the  parish  church  for  a  fixed  period;  {%) 
partakers  of  the  Holy  Communion ;  (3)  hved  a 
godly,  righteous,  and  sober  life,  to  the  gkxy  ol 
Qod^  holy  Name;  and  that  the  trusleea  sfaoaMhe 
members  of  the  Church  of  England. 

Held  (affirming  8tiding,  J.,  46  W.  B.  3G0,  [ISMl 
1  Ch.  391),  that  this  was  a  charity  for  the  ■wrafaa  et 
the  Church  of  England  "  as  sudi " ;  and  was  then- 
fore  an  ecclesiastical  charity  within  the  m^aanm  d 


Yflttij  Bepotai,  Svt.  !«,  ISW.] 
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Motion  ^5  at  the  Looal  QoTernmrat  Aot,  1894  ;  and 
that  therafore  the  parish  Doimdl  had  no  power  to 
tppoint  new  tautees  under  motion  14  of  the  same 

Act. 

7n  re  Bob&'s  Chabitt. 

A  testatrix  charged  oertais  lands  with  the  pay- 
ment of  £3  a  year,  to  be  pcud  on  a  certain  day 
uumally  to  the  churchwardens  of  A.,  to  be  laid  out 
br  them  in  the  piirehase  of  clothing  to  be  given  to  six 
olduid  poor  widows  of  the  said  parish  whom  they 
■kcmld  jndge  to  be  IJie  propereat  objects  to  reoeive 
the  same,  with  preference  to  those  who,  not  being 
dissbledbyinfinnityor  sioknees,  were  most  constant 
in  thair  attendance  on  the  pobho  servieea  of  the 
Chuieh. 

Held  (affirming  North,  J.,  46  W.  B.  27,  [1S97]  2 
Ch.  3ST],  that  this  was  not  an  eooleaiastical  ohanty 
within  Uie  meaning  of  section  75  of  the  Local 
Goremnient  Act,  1894,  and  that,  therefore,  under 
Notioa  14  (2]  of  that  Act,  the  power  to  appoint 
new  trostees  was  rested  in  the  pariah  council,  and 
not  in  the  charohwardens. — Pebry  Almshousks, 
Ek;  fioas's  CHAaiXY,  Kb,  C.A.,  197;  [1899]  I  Oh. 
21;  6SL.  J.  Ch.  66;  79  L.  T.  366. 

2.  Coadilion  jirecedent — PerpetuUy — Slatute»  of 
Mortmam. — A  testator,  who  died  in  Uarch,  1394, 
by  his  will  dated  in  July,  1893,  after  deriaing  his 
randoary  real  estate  to  trustees  apon  trust  for  sale, 
*nd  to  hold  the  proceeds  upon  the  trtist«  declared  of 
bii  residoary  personal  estate,  gave  the  sum  of 
£10,000  to  his  truat«BS  upon  trust  to  transfer  the 
nme  to  trustees  to  be  appointed  fa;^  them,  or  the 
tnutees  for  the  time  bemg  of  his  will  (such 
appointed  trustees  to  be  not  leas  than  three  oi 
iDOre  than  six  in  nnmber),  to  be  held  by  them 
upon  tmst,  "  as  soon  as  any  land  shall  at  any 
time  be  giren  or  obtiuned  for  the  purpose,  to 
employ  the  same  in  erecting  aloashouses "  in  a 
oettain  parish  for  the  deserving  poor  of  that 
parish,  without  regard  to  religious  denomination, 
and  in  mahiiig  weekly  or  other  periodical  allow- 
aneea  to  the  inmates  of  suoh  almshouaaa ;  and  he 
empowered  the  tfuateea  eo  appointed,  in  conjuno- 
tiim  with  the  trustees  of  his  will,  to  make  rules 
for  the  regnlation  and  maintenance  of  such  almi- 
hcniea.  And,  after  giving  other  charitable  and 
general  legades,  the  testator  gave  all  his  residuair 
personal  estate  to  his  trustees  upon  trust  for  sale 
and  oonveraion,  and  to  pay  debts  and  legacies,  and 
hold  the  reiidae  of  the  moneys  upon  trust,  to  pay 
01  transfer  the  same  to  trustees  to  be  nominated  and 
appointed  by  the  tmstoes  of  his  will,  upon  trust, 
"  H  toon  as  anv  land  shall  at  any  time  be  given  or 
obtsined  for  the  purpose,  to  employ  the  same  in 
srecting  and  maintaining"  a  certain  orphanage  or 
inititation ;  and  the  will  contained  directions  for 
the  management  and  regulation  of  such  institution. 

Held,  that  the  language  of  the  will  did  not 
constitnte  a  condition  precedent  to  the  gifts,  but 
was  introdnoed  for  the  purpose  of  mere  maohinery 
•0  as  to  avoid  the  provisions  of  the  Btatntes  of 
Mortmain ;  and  that  the  principle  to  be  applied  to 
ths  present  case  was  that  explained  in  Chamberlai/rte 
T.  Srotkett,  L.  E.  8  Oh.  App.  206. 

Held,  therefore,  that,  without  prejudice  to  any 

Sestion,  if  land  could  not  be  obtained,  there  must 
a  declaration  that  the  sum  of  £10,000  and  the 
naidQe  were  well  given  to  charities  ;  and  that 
fecial  tmsteea  thereof  must  be  appointed  as 
mreoted  by  the  will,  and  liberty  given  to  apply. — 
Qyde.  Eb,  Waud  v.  Little,  C.A.  ;  79  L.  T.  261. 

3,  Oifi  for  political  and  rdigitnu  purpoaet.—'Ib.o 
ficar  of  a  parish  by  his  will  dated  in  1897  devised 
to  the  licnr  for  the  time  being  a  bnildiog  used  as  a 


religions  and  mmtal  imp 

free  from  intoxioanta  and 

Held,  a  good  oharitabi 

OBlfBOD  V.  WILKIKBOIT,  0 

Ch.  638 ;  79  L.  T.  342. 

4.  Indtutrud  aehool — £ 
property— Petition — Conter 
iioneri—"  CaikedTol,  coll. 
ichoolt  "  —  Word*  ejnsdi 
TnuU  Aet,  1833  (16  &  17 
The  proviso  at  the  en< 
Charitable  Trusts  Aot,  18! 
thereby  conferred  shall 
cathedral,  ooUegiate,  che 
does  not  extend  to  all  i 
schools  there  mentioned 
deecription. 

Decision  of  Stirling,  J 
1  Ch.  610),  affirmed. 

Government  granfa  and 
boards  and  other  public 
school  are  not  voluntary 
meaning  of  section  62. 

The  trustees  of  an  i 
possessed  land  and  bull 
school,  and  was  maintaii 
subscriptions  and  partly 
and  contributions  from  p 
petition  aakiDg  for  the  cc 
mortgage  of  the  school  lai 

H^d,  that  the  consent 
sioners  was  required  to 
petition  and  the  proposed 
to  be  mortgaged  being  a  | 

Whether  the  Charity  O 
diotion  over  the  volantAry 
which  is  maintained  by 
and  possesses  a  permanent 
income,  quare.  —  Stooki 
DtieTHIAL   SOHOOM,    Eb, 

687  ;  68  L.  J.  Ch.  41 ;  79 

5.  Imlitutiim /or  tduaUi 
Bentficiariei  to  be  brought 
— Beneficinrifi  from  ana 
Pertona  Eitales  Duties  A 
Exemption  Ad,  1883— £oit 
Aet,  1891  (Ifew  Zealand), 
testator,  who  died  in  1894 
of  his  estate,  both  real  am 
the  purpose  of  founding 
tion  for  the  maintenance  a 
were  orphans,  or  the  son: 
ciroumstancea,  resident  in 
Auckland,  or  in  the  proi 
and  the  institution  was  ti 
of  a  particular  religion,  an 
brought  up  and  instructed 

Kdd  to  be  a  charitable 
"  public  "  institution  wi 
Estates  Duties  Exemption 

Also,  as  to  the  land  dei 
was  "  carried  on  for  cha 
the  New  Zealand  Land  an' 
Act,  1892.— DlLWOBTH  V. 
C0MUIBaiONEE3,  P.O..  3£ 
L.  J.  P.  C.  1 ;  79  L.  T.  47 

6.  Witl—Oifl  to  pnrc, 
charitable  intention — Unee 
his  pure  personalty  to  spe 
invest,  and  with  power  U 
portion  of  the  capital  (1 
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thepuzohase  of  adTOwaons  or  preseatations ;  (2)  in 
"  creating  or  oontribating  to  the  oreati<Hi|  impzove- 
ment,  or  endowment  of  churches,  chapels,  or 
schools;  or  (3)  in  paying  or  contributing  to  the 
salaries  or  incomes  of  rectors,  vicars,  or  incumbents, 
masters,  or  teachers,  upon  certain  expressed  condi- 
tions upholding  certain  religioas  doctdnes,  but  not 
in  terms  applying  to  (1). 

Held,  that  there  was  not  any  general  tmst  for 
charity  binding  the  whole  fund,  and  that,  as  the 
trustees,  having  a  discretion,  were  not  bound  to 
apply  the  funds  to  purposes  strictly  charitable,  and 
as  the  other  purposes  to  which,  in  their  discretion, 
they  were  stated  to  be  applicable  were  too  indefinite 
to  constitute  a  trust,  the  whole  gift  was  bad  as  a 
charitable  fpit  and  void. 

Decision  of  the  Court  of  Appeal  (45  W.  B.  610, 
[1897]  2  Ch.  106)  reversed.— HuNTEB  v.  Attobnky- 
Gensral,  H.L.,  673;  [1899]  A.  C.  309;  68  L.  J. 
Ch,  449 ;  80  L.  T.  732. 

CHBQUE:— 

Securities — Sale  of  a  Inmneas  for  all  hook  and 
other  delta  and  the  full  benefit  of  aecurtHea  for  such 
debts — Deht  paid  by  cheque  not  oaehed  wniil  after  date 
of  sale — Conditional  payment, — ^The  sale  of  a  business 
in  consideration,  inter  alia,  of  all  book  and  other 
debts  due  to  the  vendor  in  connection  with  the  said 
business,  and  the  fall  benefit  of  all  securities  for 
such  debts,  will  not  pass  debts  for  which  the  vendor 
has  received  cheques  prior  to  the  sale  and  which  he 
cashed  subsequent  to  it,  payment  by  cheque 
amounting  to  a  conditional  payment,  and  the  debt 
only  reviving  if  the  cheoue  is  dishonoured. — 
Hadley  (Fbux)  &  Co.  V.  Hadley,  Oh.D.  Byrne, 
J.,  238 ;  [1898]  2  Ch.  680;  79  L.  T.  299. 

COMMON  :— 

Commofuible  rights — Agreement  for  sale — Action  for 
specific  performance — Counterclaim — Finding  of  jury 
on  trial  of  issue  of  fact — Motion  for  new  tricU — 
Evidence — Admissibility — Beputation — Deposition  in 
suit  to  perpetuate  testimony — Survey  and  report  as  to 
manor  made  under  statute,  —  In  an  action  in  the 
Cniianoery  Division  by  a  statutory  committee  of 
commoners  for  specific  performance  of  an  agree- 
ment to  purchase  commonable  rights,  an  order  was 
made  directing  the  trial  before  a  jury  in  the  Queen's 
Bench  Division  of  the  following  issue  of  fact — 
namely,  whether  a  certain  piece  of  land  was  common 
land  or  subject  to  any  commonable  rights  either  of 
the  commoners  of  the  parish  of  C,  or  of  the  com- 
moners of  the  parish  of  L., 

Held,  that  evidence  of  reputation  was  admissible 
on  the  trial  of  such  an  issue. 

Earl  Dunraven  v.  Llewellyn,  19  L.  J.  Q.  B.  388, 
392,  and  Warrick  v.  Queen* s  College,  Oxford,  L.  B. 
6  Oh.  716,  observed  upon. 

A  deposition  made  in  the  year  1815,  in  a  suit  to 
perpetuate  testimony  by  a  witness  examined  on 
commission  on  behalf  of  a  predecessor  in  titie  of  the 
defendants,  was  admitted  m  evidence  at  the  trial  of 
this  issue  as  being  a  statement  made  by  a  person 
vouched  by  the  party  on  whose  behalf  the  deponent 
was  examined,  and  consequently  an  admission  by 
conduct  of  a  predecessor  in  titie  of  the  defendants. 
This  deposition  had  been  sealed  up  by  the 
examiners,but  was  now  found  unsealed. 

Held,  that  the  mere  fact  that  the  deposition  was 
now  found  to  be  unsealed  was  not  evidence  of  user 
or-  adoption  by  the  party  on  whose  behalf  the 
deponent  was  examined,  and  that,  in  the  absence  of 
evidence  of  such  user  or  adoption,  the  deposition 
was  inadmissible  on  the  ground  on  which  it  was  J 
admitted. 


I 


Richards  v.  Morgan,  4  B.  &  8.  641,  obsenvd 
upon. 

A  survey  and  report  made  by  a  surveyor  in  1816, 
in  discharge  of  a  duty  imposed  upon  him  by  tha 
8th  section  of  the  statute  34  Qeo.  3,  o.  75,  upoa  the 
occasion  of  a  sale  of  Crown  lands,  and  prodnsed 
out  of  the  proper  custody,  is  admiasibLe  in  evidBBoe 
as  a  public  document  within  the  deoiaioii  in  SiMia  v. 
Freccia,  5  App.  Cas.  623.  Fhiaips  v.  Hudmm,  L.  R. 
2  Ch.  243,  distinguished.— -Evans  v.  Mbbihti 
Tydpil  Ubban  Dibt&iot  Counoh.,  C,A.  ;  [1899]  1 
Ch.  241 ;  68  L.  J.  Ch.  175 ;  79  L.  T,  678. 

COMPANY:— 

1.  "  AmalgamaHan  "  with  other  company — Sale  o/ 
assets — Legality  of  oonsideration — Meeting-^Closmrt 
— Befusal  to  put  amendment. — ^A  cImm  in  a 
company's  memorandum  of  anooiation  empoweriB^ 
the  company  to  " amalgamate"  witii  otte 
companies,  authorises  a  sale  to  another  oompaav, 
for  shares  in  the  purchasing  compaoy,  of  aU  tie 
selling  company's  assets,  except  oertain  ahsm 
already  held  by  it  in  the  purdhasing  company. 

The  majority  of  a  genml  meeting  of  a  oompsny 
is  entitiea,  after  allowing  a  reasonable  hearing  to 
the  minority,  to  pass  a  resdlntioii  dosnig  tks 
debate. 

When  a  general  meeting  is  called  lor  Hm  anris 
purpose  ox  coDfirming  or  rejecting  a  partiwiMr 
resolution,  an  amendment  altenng  tne  tenns  of  ths 
resolution  is  irrelevant,  and  ought  not  to  be  pat  bf 
the  chairman. — Waix  i^.  London  ahb  KouHsa 
AsssTS  CoBPOBATioir  (No.  1),  C,A.,  219;  [1808]  2 
Ch.  469;  68  L.  J.  Ch.  248;  79  L.  T.  249. 

2.  Articles  of  ctssociation — Classes  of  tharekcldat 
— General  meetings  of  each  class — Quorum, — Th§ 
articles  of  association  of  a  limited  oompany  jgn- 
vided  that  whenever  the  capital  was  divided  oto 
different  classes  of  shares,  the  rights  of  each  dsm 
might  be  modified  by  agreement  duly  coofirosed  by 
resolution  passed  at  a  general  meeting  of  that  ehs, 
the  quorum  at  the  meeting  being  members  holdiaf 
or  representinff  tbree-fouruis  of  the  nominal  amomt 
of  the  issued  uuires  of  that  dass.  Another  aitiek 
provided  that  the  quorum  at  general  meetings  of 
the  company  were  to  be  at  least  three  membsi 
present,  and  holding  or  representing  not  leas  thn 
one-tenth  of  the  issued  capital  of  the  oompany.  If 
the  meeting  was  adjourned,  a  quorum  not  boar 
present,  the  members  present  at  the  adjotnBsa 
meeting  should  form  a  quorum  for  the  traoMciioa 
of  tiie  business  of  such  meeting. 

Held,  that  the  provisioDs  with  regard  to  te 
gemenl  meetings  of  the  company  did  not  apply  t» 
general  meetings  of  classes  of  shareholdets ;  aad 
therefore,  at  a  meeting  of  a  particular  dass  otf 
shareholders  summoned  to  deal  with  the  rights  aad 
privileges  of  that  dass,  the  necessary  qaomm  wm 
membm  of  that  dass  holding  or  representing  tfarst- 
quarters  of  the  nominal  amount  of  such  lasna,  aad 
not  members  holding  or  representing  one-teolh  of 
the  issue  of  the  oompany. — HBMAjra  v.  Hoichusi 
Oednancb  Co.,  C.A,,  276;  [1899]  1  Ch.  lU;  68 
L.  J.  Ch.  99 ;  79  L.  T.  681. 

3.  Contract — Consideration  for  shares  dher  tktm 
cash — Registration  of  contract — Matter  of  pr^mHei^ 
*'  Just  and  equitable  "—Companiee  AcL  1896  (6U6! 
Vict.  c.  26),  s,  1.— Before  granting  relief  imdv  tike 
Companies  Act,  1898,  the  court  will  oonadsr  the 
consideration  given  for  the  shares  which  were 
and  the  nature  of  the  contract  son^t  to  be 
tared.  It  lies  on  the  applicant  to  show  tfaat» 
entering  into  the  contract  whidi  he  is  ttplyia|  to 
register,  he  acted  with  da«  caution  and  oo       ~ 
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»,  tad  that  be  did  doUudk  to  diseatitle  him 
to  a  relief  Kt  the  oo«t  of  innoMnt  persona. — Box- 
BTBOBZ  Pkkbb,  Bx,  Spiebs  &  Bxvait'b  case, 
ChJ>.  Wright.  J.,  281;  [1899]  1  Ch.  210;  68 
L.J.  Ch.  lU;  80L.T.  280. 

3.  Ootdraet — Filing  of  memorandum  in  lieu  of 
amtraet — Practice — Praxdurt — Apj^itation  for  relief 
—Bectifying  Megitter — Motion  —  Summon*  —  Share- 
ieWwi,  application  by  tome  tmly — Form*  of  order 
and  rnemorandum — C^paniet  Ad,  1898  (61  &  62 
Vid,  c  26],  *.  I. — An  applioatLon  under  the  Com- 
paaiea  Act,  1898,  ■.  1,  for  leftve  to  file  a  oontroot  or 
■  memoraodnm  in  liaa  of  a  oontraot,  mav  be  made 
(ittier  by  motion  or  aammont,  but  preferaUy  by 
nmmons,  and  if  by  snmmoiu  it  shonld  be  beard  in 
open  ootut  and  not  in  cbamben,  following  the 
better  ptactioe  on  applications  to  reotify  the  register 
of  tbaraholders. 

Hie  applioation,  if  made  by  ahareholders,  mav  be 
made  by  some  oi^y,  and  not  neoeesarily  by  all,  of 
the  (bareholders  affected. 

Where  a  memorandam  in  lien  of  a  oontraot  is 
Hiproved  by  the  court  and  ordered  to  be  filed  with 
the  Begisttar  of  Joint  Stock  Oompanies  nnder  snb- 
Mction  4,  it  is  not  neoeseary  to  tile  a  copy  of  the 
order  as  well  as  the  memorandam,  bat  the 
memoraiidam  ihould  state  on  the  faoe  of  it  that 
it  hss  been  approved  by  tlie  ooort  and  directed  to 
be  filed  by  the  order. 

Forms  of  order  and  monorandum  nnder  the  Act. 
— Wbttbfbiabb  P^akcial  Co.,  Bb,  Bxbveb  & 
Son  (LnorFD).  Ek,  Ch.D.  Kekewich,  J.  ;  [1899] 
1  Ok  184 ;  68  L.  J.  Ch.  79 ;  79  L.  T.  646. 

4.  Oontrad—Shara—Gontraet  to  itnte  fuUy  paid 
thani  in  talisfadion  of  debt — luue  of  shares  not 
fallypaid^-FailuTeof  contidenUion — Bight  of  ihare- 
hotdtr,  <u  auignee  of  the  debt,  to  prove  in  vntuiing-wp 
—hltreft—S  &  4  Will.  4,  e.  42,  s.  29.— Where  a 
wnnpacy  oontracts  to  issue  to  a  creditor  a  certain 
nmnDei  of  fully  paid  sbaree  in  satisfaoldon  of  a  debt 
dne  by  it  to  him,  and  eome  of  th«  shaiea  are  in  fact 
ismea  as  onpaid,  there  is  ^iro  tanto  a  failnre  of  oon- 
■ideratdon.  and  the  creditor  can,  notwithstanding 
tbat  he  has  become  a  member  of  the  OOmpODy, 
prove  in  its  winding-up  for  snob  part  of  his  debt 
»e  is  represented  by  Qie  unpaid  sbaree. 

Interest  cannot  be  claimed  upon  snob  a|debt, 
except  either  by  contract  or  by  way  of  damages 
under  section  29  of  the  3  &  4  Will.  4,  o.  42.— 
Railway  Tna  Iasixb  Pusubboiq  Co..  Bb, 
¥bltoit'8  qabe.  U.A.,  133;  [1899]  1  Ch.  108;  68 
L  J.  Oh.  60  ;  79  I,.  T.  679. 

fi.  Contract  —  Share*  —  Fully-paid  share*  —  Goa- 
lidrralion—Omiition  to  file  tuffinent  confra4i — Leave 
to  file  eontraet  n/ier  commeTicement  of  mndiiig-up — 
Companiee  Ad,  1867  (30  &  31  Vict.  e.  131),  a.  25— 
Companies  Act,  1898  (61  &  62  Vict.  c.  26).— Certain 
shares  in  a  company  had  been  allotted  by  it,  in 
pnrsnance  of  two  atFreementa,  to  one  8.,  as  folly 
paid,  in  consideration  of  costs,  obarges,  and 
expenses  iuonrred  by  him  in  the  promotion  of  the 
company.  Only  one  of  the  agreements  had  been 
filed  by  the  company,  and  Utat  was  insofiicient  to 
satisfy  the  requirements  of  section  26  of  the  Com- 
panies Aot,  1867. 

The  company  snbseqasntly  went  into  liqnidataon, 
snd  8.  was  placed  by  the  liquidator  on  the  list  of 
contribntones  in  respect  of  the  shares. 

Upon  an  ai^lication  by  S.  for  relief  under  section 
1  of  the  Oom^nies  Aot,  1898, 

Held.  Uiat  S.  was  entitled  to  relief  and  that  the 
<niginals  of  the  agreements  not  bong  in  his  posses* 
lion,  oopiea  of  tliMn  should  be  stamped  and  filed, 


together  with  an  ofBoe  copy  of  the  order  on  this 
application,  with  the  Begiatrar  of  Joint  Stock  Com- 
panies.— Mays'  Mbtai.  Syndioate,  Be,  Smith- 
BOH'a  OABE,  Ch.D.  Wright,  J.;  68  L.  J.  Ch.  46 ;  79 
L.  T.  663. 

6.  Contraet— Share* — I**ite  of  share*  before  eontraet 
filed — Memorandum — Motion — Companie*  Act,  1898 
(61  &  62  Vid.  c.  26),  i.  1,  sub-sedioTU  1  and  4.— A 
company  was  formed  on  the  reoonstruotian  of 
another  company  the  sbareholdera  in  which  took 
shares  credited  as  partly  paid  op  in  the  new 
company. 

These  shares  were  issued  pnrsnant  to  two  agree- 
ments, but  before  these  agreements  were  filed  witli 
the  Registrar  of  Joint  Stock  Companies  the  directors 
aUotted  a  number  of  tlie  shares.  Sabeequently  the 
agreements  were  filed.  The  company  moved  for  an 
order  that  the  two  filed  ccmtraots  sht^d  operate  as 
i(  they  had  been  filed  at  or  before  the  issue  of  the 

Held,  that  as  the  oontracts  ware  actually  on  the 
file,  an  order  oonld  not  well  be  made  under  sub- 
section 1  of  section  1  of  the  Companies  Act,  1698, 
that  the  same  oontraota  should  be  filed ;  the  case 
came  onder  snb-section  4  of  section  1,  and  a 
memorandam  mast  be  filed  in  accordance  witii  that 
section. — LUCKY  Qtibs  Co.,  Ra,  Ch.D.  Kekewich,  J, ; 
79  L.  T.  722. 

7.  Oontrad — Share* — I**ae  <if  fully-paid  shara — 
Begistered  contract — Su^ieient  statement  of  coiuidera- 
tion — Property  purchased  described  merely  by  refer- 
ence to  prior  amtract—Companie*  Aet,  1867  (30  &  31 
Vict.  c.  131),  t.  26,— Where  the  contract  registered 
onder  section  26  of  the  Companies  Aot,  1667,  on 
the  issue  of  fully  paid-up  shaies  merely  deeoribed 
(by  way  of  recital  of  a  prior  contract  entered  into 
between  the  vendor  and  a  trustee  tor  the  company) 
the  property  sold,  as  "  oertain  leasehold  messoaKes, 
shops,  and  premises,  together  with  the  goodwill  of 
the  several  busineuee  carried  on  by  Uie  Tender 
upon  the  same,  together  with  the  maohinery,  plant, 
horses,  vans,  carts,  fixtures,  and  fittings  used  in 
connection  with  the  said  several  bosinesees." 

Held,  that  the  consideration  for  the  issne  of  the 
shares  was  sufficiently  stated. 

In  re  Maynard*  {Limits),  46  W.  B.  346,  [1898] 
1  Ch.  616,  not  followed. 


L.  T.  849, 

8,  Gontrad — Share* — Ittue  of  *hare*  at  a  discotmt 
—Gompanie*  Contolidation  Ad,  1845  (8  &  9  Vid.  e. 
16)— dmpaniee  Glauses  Ad,  1863  (26  &  27  Vid.  c. 
US)— Companies  Glanaei  Ad,  1869  (32  &  33  Vid.  c. 
48).— A  company  governed  by  the  Companies 
Glauses  Consolidation  Act,  1846,  and  the  Acts 
amending  it  may  issui 

at  a  sum  less  than  the 
manner  aa  new  shares 
those  Acts,  be  issn< 
Mareete  PAi.AaB  and 
186;  [1899]  I  Oh. 
L.  T.  73. 

9.  Contract— Sharet 
i**ue  of  shares  as  ftd. 
(30  £  31  Vid.  e.  13: 
(61  &  62  Vid.  c.  26], 
motion  nnder   the   G 


future  oases  the  court 
of  the  day  for  heaiii 
anyone  desiring  to  op 
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Of,  Palmer's  Company  Law  (2nd  ed.),  p.  379. — 
NoBTHEBK  Cbeosotino  Co.,  Eb,  Ch,D,  Byrne,  J, ; 
79  L.  T.  407. 

10.  Contract — Shares — Omisaion  to  file — **  /nad- 
vertence  " — Sufficiency — Supplemental  contract — Com- 
panies Act,  1867  (30  &  31  Vict,  c,  131),  s.  25— 
Companies  Act,  1898  (61  &  62  Vict.  c.  26),  s.  1, 
sub-sections  1,  4. — By  a  ooutract  in  writing  dated 
the  18th  of  October,  1897,  the  owner  of  a  baainese 
agreed  to  sell  it  to  a  company  for  a  specified  sum 
of  money  to  be  paid  wholly  or  partly  in  cash, 
shares,  or  debentures  as  the  directors  should  deter- 
mine. Subsequently  the  directors  allotted  specified 
shares  to  the  vendor  as  fully  paid  up  in  respect  of  a 
part  of  the  purchase-  money,  but  no  written  contract 
to  that  effect  was  entered  into.  The  original  con- 
tract was  not  filed  as  required  by  section  25  of  the 
Companies  Act,  1867,  the  omission  to  file  it  being 
due  to  the  fact  that  the  parties  were  ignorant  of 
the  provisions  of  the  Act.  Upon  an  application  by 
the  vendor  for  an  order  for  the  filing  of  the  original 
contract  with  the  Begistrar  of  Joint  Stock  Com- 
panies under  the  provisions  of  section  1  of  the 
Companies  Act,  1898, 

Held,  that  the  omission  to  file  the  contract  was 
due  to  '*  inadvertence  "  within  the  meaning  of  the 
Act: 

Held,  however,  that  the  contract  was  not  sufficient 
within  the  meaning  of  the  Act,  inasmuch  as  the 
determination  by  the  directors  as  to  the  mode  in 
which  payment  was  to  be  made  was  supplemental 
to  the  original  contract,  and  without  tMs  deter- 
mination there  was  no  complete  contract : 

Held,  therefore,  that  there  must  be  an  order  that 
a  supplemental  contract  be  entered  into,  that  the 
supplemental  contract  be  filed  with  the  original 
contract,  and  that  the  entire  contract  when  so  filed 
should  operate  as  if  it  had  been  filed  at  the  time  of 
the  issuing  of  the  shares. — Jaokson  &  Co.,  Be, 
Ch.D.  Kekewieh,  J. ;  [1899]  1  Ch.  348 ;  68  L.  J. 
Ch.  190;  79L.  T.  662. 

11.  Contract — Shares — Omission  to  fiLe  contract — 
Eelief-^Ooing  concern — Practice. — ^The  judge  to 
whom  the  companies  (winding-up)  business  is 
assigned  has  junsdiction  to  hear  applications  for 
relief  for  non-compliance  with  section  25  of  the 
Companies  Act,  1867,  under  the  Companies  Act, 
1898,  in  the  case  of  companies  where  no  winding- 
up  order  has  been  made ;  but  it  is  more  convenient 
that  they  should  be  disposed  of  by  the  other  judges 
of  the  Chancery  Division  exercising  their  ordinary 
CSiancery  jurisdiction.— Concessions  Agqxtisition 
Syndicate,  Re,  CLD.  Wright^  J. ;  79  L.  T.  666. 

12.  Contract— Shares — Paid-up  shares — Payment 
--Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25. 
— ^The  adoption  and  confirmatioo  by  directors  of  a 
contract  made  before  the  formation  of  a  company 
by  persons  purporting  to  act  on  behalf  of  the 
company  does  not  create  any  contractual  relation 
between  the  company  and  the  other  patty  to  the 
oontract. 

Where  a  sum  is  payable  by  a  shareholder  in  cash 
to  a  company  it  is  sufficient  to  satisfy  the  require- 
ments of  the  25th  section  of  the  Companies  Act, 
1867,  if  the  company  agrees  with  the  shareholder  to 
accept,  as  a  set-off  and  discharge,  a  like  sum  then 
payiJ>le  by  the  company  to  the  shareholder. 

Spargo's  case,  21  W.  B.  306,  L.  B.  8  Ch.  App. 
407,  approved. 

Larocque  v.  Beauchemin,  45  W.  B.  639,  [1897] 
A.  C.  358,  followed.  —  NoBTH  Sydney  Invest- 
ment AND  Tramway  Co.  v.  Higgins,  P.C,  481 ; 
[1899]  A.  C.  263 ;  68  L.  J.  P.  C.  42 ;  80  L.  T.  303. 


13.  Contract — Shares — Shares  issued  asfiJUfpaid 
— Filed  contract — Consideration — Suffideney  ofviaii" 
fication—Estopped— Companies  Act,    1867  (30  ft  31 

Vict.  c.  131),  s.  25.— It  is  sufficient  to  satisfy  sediaa 
25  of  the  Companies  Act,  1867.  if  an  enforosabb 
contract  is  filed,  which  states  witli  reasonable  plsm- 
ness  the  nature  of  the  condderatioii  which  is  nb- 
stituted  for  cash,  although  it  may  not  be  a  oompiste 
identification. 

A  statement  in  a  share  certificate  that  the  ihsni 
are  fully  paid  is  not  a  renresentation  that  a  snfBcisBt 
contract  has  been  filea  under  eectian  25  of  the 
Companies  Act,  1867,  so  as  to  pstop  the  liquidBliar 
from  denying  it. — African  Gtold  CoNcnaian, 
&c.,  Co.,  Be,  Makkham  and  Dasteb's  cm, 
Ch.D.  Wright,  J.,  509 ;  [1899]  1  Ch.  414 ;  68  L.  J. 
Ch.  215 ;  80  L.  T.  282. 

14.  Contract — Vendor  signatory  to  memorandum  f 9 
6,500  shares — Contract  for  sale  to  company  suhseqmaU^ 
filed — Consideration  6,500  shares — Sheens  eurmmlal 
—Companies  Act,  1867  (30  &  31  Vict.  c.  131),  f.  S$- 
Companies  Act,  1898  (61  &  62  Vict.  c.  26],  i.  1,  sah- 
sections  1,  4. — ^An  arrangement  was  maae  betwsea 
J.  and  others  that  a  company  should  be  loroisd  to 
take  over  and  work  J.'s  business  of  a  mahater,  and 
that  J.  should  seU  the  business  and  pcemiaes  to  tbe 
company  for  6,500  fully  paid-up  £l  shares.  Ot 
the  formation  of  the  company  J.  signed  the 
memorandum  of  association  for  6,500.  shares.  Sub- 
sequently a  contract  was  drawn  up  settiiig  out  the 
tenus  of  his  sale  to  the  company,  and  this  wss  doly 
filed  in  accordance  with  section  25  of  tiie  GooiMma 
Act,  1867.  It  was  considered  and  intendea  fhst 
the  6,500  shares  for  which  J.  signed  t^e  nunor- 
andum  were  those  issuable  to  him  mider  tbe 
contract.  Doubts  having  arisen  as  to  this,  n 
application  was  made  for  an  order  nnder  aecCiaa  1 
of  the  Compinies  Act,  1898,  that  a  sdBcMBt 
contract  might  be  ffied,  or,  in  the  altematife.  s 
memorandum  specifying  the  consideration  for  wUd 
the  shares  were  issued. 

Held,  t^at,  as  there  was  a  sufficient  contract  fOsd 
within  the  meaning  of  section  25  of  the  CompszMi 
Act,  1867,  the  court  had  no  power  nnder  tbe 
Companies  Act,  1898,  to  grant  the  relief  aoogiit— 
Jabvis  &  Co.,  Be,  Ch.D.  Romer,  c/.,  186;  £1899] 
1  Ch.  193 ;  68  L.  J.  Ch.  145 ;  79  L.  T.  727. 

15.  Debenture  —  Condition  —  Notice  to  tmdea 
he/ore  commencing  action  or  taking  any  proceedings- 
Action  to  enforce  covenant  to  pay — No  nokoe. — Certain 
debentures  were  issued  by  the  defendants  by  widck 
they  acknowledged  they  were  bound  to  pay  the 
registered  holder  the  sum  of  £100  and  intorert,  asd 
by  which  they  charged  their  property  with  sndk 
£100  and  interest. 

These  debentures  were  issued  subject  to  the 
conditions  indorsed  on  the  back,  of  which  conditie 
13  was  as  follows:  *'The  holder  hereof  shall  sot 
commence  any  action  or  take  any  Droceediiisi  to 


enforce  the  security  hereby  created,  or  to  proem 
the  appointment  of  a  receiver,  or  to  procore  a  sde 
to  be  ordered  of  the  property  subject  hereto  or  for 
foreclosure  .  .  ."  unless  he  haa  served  a  note 
on  the  trustees  requiring  them  to  do  certain  a0li> 
which  they  had  neglected  to  comply  with  te  ax 
months. 

Held,  that  this  condition  prevented  the 
holder  from  bringing  an  action  on  the 
to  enforce  the  security,  or  on  the  oovenaat 
tained  in  the  security,  until  such  notice  had 
given.  —  Stewabt  v.  BBinsH  and  Colo5UL 
CoLLiEBY  Association,  Q.B.D. ;  68  K  J.  Q.  & 
14;  79Ii.T.  494. 


Weekly  Bcpwter,  BepL  16, 1899.] 

29  Corrvpamy. 


DIGEST, 


Company. 


30 


16.  Debenture  payable  to  bearer — Usage. — The 
plaintiffs,  a  limited  oompany,  were  posseased  of 
oertain  debentures,  issued  bv  an  Enfflish  oompaoy 
in  Bngland  and  payable  to  bearer,  which  by  reason 
of  the  conditions  indorsed  thereon  were  nv/t 
promissory  notes.  These  debentures  were  kept  in  a 
flttfe,  the  key  of  which  was  entrusted  to  the  plaintiffs' 
secretary.  The  secretary,  in  fraud  of  the  plaintiffs. 
took  the  debentures  from  the  safe  and  pledged  them 
with  the  defendants  for  advances  made  to  him  by 
them.  The  defendants  received  the  debentures  in 
good  faith.  It  was  proved  that  the  usage  in  the 
mercantile  world  and  on  the  Stock  Exchange  for 
many  years  had  been  to  treat  such  debentures 
as  negotiable  instruments  transferable  by  mere 
delivery. 

Held,  that  although  the  plaintiffs  were  not 
estopped  by  their  conduct  from  denyiog  the 
defendants'  title,  yet  the  defendants  were  entitled 
to  the  debentures  as  against  the  plaintiffs  on  the 
^ound  that  the  debentures  were  negotiable 
instruments  transferable  by  delivery. 

Crouch  V.  Credit  Fonder  of  England,  L.  B.  8  Q.  B. 
374,  has  been  in  effect  overruled  by  Goodwin  v. 
BobarU,  L.  B.  10  Ex.  337,  1  App.  Gas.  476.— 
Begeuakaulnd  Explobatiok  Go  v,  IjDndon 
Tradikg  Bank,  Q.B.D,  ;  [1898]  2  Q.  B.  658 ;  79 
L.  T.  270. 

17.  Debenture — Floating  security — Sale  of  aastta 
of  company — Dissentient  creditors, — The  B.  company, 
which  was  reg^ered  in  1887,  was  authorized  by  its 
memorandum  of  association  to  form,  or  assist  in 
the  formation  of,  any  subsidiary  company.  It  had 
issued  debentures  for  a  large  amount. 

By  an  agreement  dated  the  29th  of  November, 
1898,  and  made  between  the  B.  company  and  the 
trustee  for  an  intended  new  company,  the  B. 
company  agreed  to  pay  all  its  assets  to  the  new 
company  for  £320,000,  paid  as  to  £100,000  either 
in  cash  or  shares  at  the  option  of  the  purchaser,  as 
to  £160,000  either  in  cash  or  cumulative  preference 
shares  at  the  option  of  the  purchaser,  and  as  to 
£70,000  in  ordinary  shares. 

The  plaintiff,  the  holder  of  ^sertain  debentures  in 
the  B.  company,  alleged  that  the  rights  of  the 
debenture-holders  womd  be  destroyed  if  the 
arrangement  were  carried  out;  that  the  words 
of  the  memorandum  of  association  could  not  inter- 
fere with  the  rights  of  secured  creditors ;  and  that 
the  right  to  enforce  his  security  arose  when  the 
whole  or  substantially  the  whole  of  the  assets  were 
parted  with  and  B.  company  ceased  to  be  a  going 
concern.  He  accordingly  moved  for  an  inter- 
locutory injunction  to  restrain  the  carrying  out  of 
the  arrangement.  It  was  decided  by  North,  J., 
[1899]  2  Gh.  130,  that  the  B.  company  was 
destroying  the  substratum  of  its  existence,  and 
therefore  the  floating  charge  which  the  debenture- 
holders  held  upon  the  whole  assets  attached ;  and, 
that  an  injunction  must  be  granted  to  restrain  the 
B.  company  from  parting  with  its  property. 

The  B.  comi>any  appealed.  It  appeared  that 
subsequently  to  the  decision  of  North,  J.,  many  of 
the  debenture-holders  who  had  previously  dis- 
aented  had  given  their  assent  to  the  scheme  of 
arrand^ement. 

Hefi,  that  if  the  money  owing  to  the  entire 
number  of  the  still  dissentient  deboiture-holdera 
were  brought  into  court  the  order  of  North,  J., 
[1899]  2  Gh.  130,  would  be  discharged.— Borax 
Co.,  Ke,  Foster  v.  Borax  Go.,  0»A, ;  80  L.  T.  637. 

18.  Debentures  —  Hypothecation  of  remittances  — 
Beceiver— Priorities, — A  limited  company  owned  a 
railway  and  also  valuable  coal  mines  in  a  foreign 


country.  In  1888  it  issued  5  per  cent,  debentures 
on  the  security  of  its  railway,  it  being  provided  by 
the  trust  deed  securing  the  same  that  the  security 
should  not,  except  in  uie  case  of  suspension  of  pay- 
ment by  or  liquidation  of  the  company,  aff«ct  its 
other  property. 

In  1892  it  issued  6  per  cent,  debentures  charged 
on  all  its  property,  and  ranking  as  a  first  charge 
on  its  property  other  than  its  railway,  in  respect 
of  which  the  1892  debentures  ranked  as  a  second 
charge  after  the  1888  debentures,  it  being  provided 
by  the  trust  deed  securing  the  1892  debentures  that 
tiie  company,  notwithstanding  that  issue,  should  be 
at  liberty  in  the  ordinary  course  of  its  business, 
and  for  the  purpose  of  carrying  on  the  same,  to  sell^ 
lease,  and  deal  with  its  property  for  the  time  being, 
but  not  to  create  any  mortgage  or  charge  on  its 
railway  or  coal  mines  in  priority  to  the  debentures, 
and  not  to  sell  its  undertaking  or  any  substantial 
part  thereof  without  the  concurrence  of  the  trustees 
for  the  debenture-holders. 

The  ordinary  course  of  business  was  for  its 
foreign  agents  when  they  had  sufficient  cash  in  hand 
on  account  of  the  company  to  remit  it  to  the  com- 
pany by  bills  through  its  agents  in  England,  who 
sent  tne  bills  to  the  company's  bankers  for  dis- 
counting or  for  collection  on  account  of  the  com- 
pany, and  the  bankers  placed  the  proceeds  to  the 
cre^t  of  their  account  with  the  company. 

In  August,  1896,  the  company  being  in  need  of 
money  to  pay  interest  on  its  6  per  cent,  debentures, 
obteined  an  advance  from  its  bankers  ou  the 
security  of  a  letter  hypothecating  all  remittances 
t^  be  received  from  its  foreign  agents;  and  in 
September  the  company,  being  in  need  of  money 
to  pay  off  certain  debentures,  obtained  another 
advance  from  its  bankers  on  a  similar  letter  of 
hypothecation. 

In  March,  1S97,  the  company  made  default  in 
payment  of  interest  on  its  debentures,  and  a 
debenture- holder's  action  was  brought  against  it 
and  a  receiver  appointed  on  the  27th  of  March. 

On  the  18th  of  March,  and  again  on  the  27th  of 
March,  the  foreign  agents  having  no  notice  of  the 
appointment  of  the  receiver  sent  remittances  to 
the  company,  which  were  handed  to  the  receiver 
on  the  23rd  of  April  and  the  3rd  of  May  respec- 
tively. 

Held,  that  the  bankers,  by  virtue  of  the  two 
letters  of  hypothecation,  were  entitled  to  these 
remittances  in  priority  to  the  debenture-holders. — 
AR1X7C0  Go.,  Be,  Ch.D.  North,  J. ;  79  L.  T.  336. 

19.  Debenture — Issue  of  part  of  series — Issue  of 
writ  in  debtnture-holder's  Oiction — Issue  of  further 
debentures  of  series  —  Time  of  fixing  security  — 
"  Ordinary  course  of  business  " — Security  for  solicitor's 
costs, — In  November,  1895,  the  directors  of  H.  &  Go. 
(Limited)  duly  resolved  upon  the  issue  of  a  series  of 
debentures  as  a  floating  security,  and  accordingly 
issued  a  portion  only  of  the  series. 

In  October,  1897,  the  interest  on  the  debentures 
having  fallen  into  arresr,  a  debenture-holder's 
action  was  commenced. 

Subsequent  to  the  issue  of  the  writ,  but  before 
the  appointment  of  a  receiver  in  this  action,  further 
debentures  in  the  same  series  were  issued  to  the 
company's  solicitor  as  security  for  the  coste  of 
defending  the  action. 

The  question  now  arose  whether  the  directors  had 
power  to  issue  further  debentures  of  the  series  after 
the  action  bad  heen  oommeaced. 

Held,  following  the  judgment  of  Jessel,  M.B.,  in 
In  re  The  Colonial  Trusts  Corporation,  Ex  parte  Brad* 
shaw,  15  Gb.  Div.  465,  and  Lindley,  L.J.,  in  The 
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OovemmenU  Stock  Investment  Co,  v.  The  Manila 
Bailway  Co.  and  Others,  [1895]  2  Oh.  551,  that  the 
seourity  was  not  fixed  till  the  apx)omtinent  of  a 
receiver  on  the  making  of  a  windinff-np  order, 
and  that  the  debentures  had  been  duly  issued. — 
HuBBABD  &  Co.,  Kb,  Ch.D,  Wright,  J.;  68  L.  J. 
Ch.  64;  79L.  T.  665. 

20.  Deceased  member — Notices  —  Service  —  Calls  — 
Forfeiture — Special  resolutions. — Wherethe  arfciclesof 
association  of  a  limited  company  define  *'  member  '* 
as  **  a  registered  holder  of  any  stock  or  share  of  the 
company,"  and  provide  that  the  company  may 
serve  notices  "  upon  any  member,  either  personally 
or  by  sending  the  notice  prepaid  by  post  addressed 
to  such  member  at  his  registered  address  as  appear* 
ing  in  the  register  of  the  company,"  but  mate  no 
provision  as  to  the  service  of  notices  in  the  case  of  a 
aeceased  member,  notices  relating  to  calls,  for- 
feiture, and  special  resolutioss  affecting  a  deceased 
member's  shares,  will  not  be  effectively  served  by 
being  sent  by  post  addressed  to  such  member  at  his 
registered  address,  if  the  company,  at  the  time  of 
sending  the  same,  know  that  such  member  is  already 
dead. 

Where  one  of  the  articles  of  association  provides 
that  the  company  "  shall  have  a  first  and  paramount 
lien  for  all  debts,  obligations,  and  liabilities  of  any 
member  to  or  towards  the  company  upon  all  shares 
(not  being  fully  paid)  hdd  by  su<di  member,"  and 
there  are  calls  upon  partly-paid  shares  due  from  a 
member  who  is  also  the  only  holder  of  fully-paid 
shares  in  the  company,  the  other  members  cannot 
by  special  resolution  alter  the  article  by  sbiking 
out  the  words  *'not  being  fully  paid"  so  as  to 
retrospectively  affect,  to  the  prejudice  of  the  non- 
consenting  holder  of  such  fully-paid  shares,  his 
lights  already  existing  under  the  said  article. 

Neio  Zealand  Oold  Extraction  Co.  v.  Peacock,  [1894] 
1  Q.  B.  622,  and  James  v.  Buena  Ventura  NUraie 
Grounds  Syndicate  f  Limited  J,  44  W.  B.  372,  [1896] 
1  Ch.  456,  considered. — Allen  v.  Gold  Beefs  of 
West  Africa  (Limited),  Ch.  D.  Kekewich  J„  568 ; 
[1899]  2  Ch.  40;  68  L.  J.  Ch.  540 ;  80  L.  T.  750. 

21.  Director — Misfeasance — Payment  of  dividends 
out  of  capital — Representations  amounting  to  fraud — 
Statute  of  Limitations. — ^The  N.  Bank  of  W. 
(Limited),  which  was  incorporated  in  1873,  went 
into  voluntary  liquidation  in  1893,  and  the 
liquidator  took  out  this  misfeasance  summons  to 
ascertain  to  what  amount,  if  any,  the  respondent, 
J.  C.  (one  of  the  former  directors),  was  liable  (be- 
sides other  claims)  to  repay  certain  sums  which 
had  been,  as  alleg^,  wrongly  paid  as  dividends 
out  of  capital  while  he  was  a  director. 

In  the  opinion  of  the  court  the  evidence  showed 
that  sufficient  provision  had  not  been  made  in  each 
year  for  debts  which  were  either  known  to  be  bad 
or  likely  to  turn  out  so ;  that  the  respondent  had 
a  general  knowledge  of  the  affairs  of  the  bank, 
and  had  full  means  of  ascertaining  its  financial 
position ;  and  that  he  had  admittedly  completely 
neglected  his  duties,  and  had  been  party  to  the 
issue  of  misleading  and  fraudulent  representations 
of  the  state  of  the  oank's  business  in  annucd  reports 
to  the  shareholders  by  the  directors,  the  truth  of 
which  he  had  taken  no  steps  to  ascertain. 

Held,  that  the  respondent  was  liable  to  pay  the 
sum  of  £3,700  with  interest  at  5  per  cent.,  beinff 
the  amount  of  the  dividends  wrongly  paid  out  (S 
capital  in  the  years  in  which  he  had  joined  as 
director  in  the  false  representations,  and  for  which 
be  could  therefore  not  claim  the  benefit  of  the 
Statute  of  Limitations. — National  Bank  of 
Wales,  Be,  Ch.D.  Wright,  J. ;  79  L.  T.  667. 


22.  Director—Place  of  proJU. — ^AzticLasof 
tion  provided  that  the  cmce  of  director  ifaoiild  be 
vacated  by  a  director  ''  if  he  accepts  or  holds  any 
other  office  or  place  of  profit  under  the  oom^y 
except  that  of  managing  direotor." 

Held,  that  a  director  who  accepted  the  tnutee- 
ship  of  a  debenture  deed  gi^en  by  the  company  its 
salary  ceised  to  be  a  director. — ^AsTLET  v.  NlY 
TivoLi,  Gh.D,  NoHh,  J.,  326;  [1898]  1  CL  151; 
6S  L.  J.  Ch.  90 ;  79  L.  T.  541. 

23.  Director — Qaalification—Implied  eonirad  to 
acquire — Remuneration — Apportionment. — TUm  taiBi 
of  the  im  plied  agreement  between  a  director  who 
has  accepted  offioe  and  acted,  and  the  ooo^iiij— 
viz.,  on  his  part  to  serve  the  company  on  the  tanai 
of  the  articles,  and  on  the  company's  part  that  ]» 
shall  receive  the  remuneration  provided  bv  tin 
articles — are  cross-contracts,  and  are  not  mier- 
dependent. 

An  article  providing  that  the  office  of  a  dirseCor 
shall  be  vacated  if  he  cease  to  hold  the  due  Q<i^- 
cation,  ^oes  not  apply  to  the  case  of  a  quUifijatioa 
never  possessed. 

An  article  providing  a  sutn  for  the  remnoecatioa 
of  the  board  in  each  year  applies  to  every  meodnr 
of  the  board,  including  a  de  jure  director  who  has 
not  acquired  his  qualification  shares  under  the 
articles. 

The  omission  to  apply  for  and  obtain  such  shsm 
from  the  company  is  not  sush  a  breach  of  dat/  as 
to  constitute  a  detfence  to  any  claim  for  rdmaasrs- 
tion. 

Where  the  articles  provide  a  sum  for  the  ro- 
muneration  of  the  board  **  in  each  year,"  no  rs- 
muneration  can  be  claimed  except  for  a  complflte 
year,  and  there  is  no  apportionment  in  respect  of  m 
incomplete  year. — Salton  v.  New  Bebston  Otcu 
Co.,  Ch.D.  CozenS'Hardy,  J.,  462;  [1899]  1  Ch. 
775 ;  68  L.  J.  Ch.  370 ;  80  L.  T.  521. 

24.  Director — Unauthorized  payment  of  capital  U 
shareholders— Liability  of  shareholders  tortftuU.— 
The  directors  of  a  company  owning  ships,  htving 
received  a  sam  of  money  under  a  policy  of  intur- 
ance  of  one  of  the  ships  which  had  become  a  total 
loss,  distributed  the  money  among  the  shareholdvt 
in  the  company,  with  their  kuowledgd  and  csnssDt 
Subsequenuy  the  company  was  woond  up.  Aa 
order  was  made  in  the  winding  up,  onder  ssctioa 
10  of  the  Companies  Act.  1890,  declaring  th%t  tfaa 
payments  to  we  shareholders  were  paymsntj  in 
reduction  of  the  capital  of  the  company,  aul  wsk 
unlawful,  and  the  directors  were  ordered  to  repay 
the  amount  to  the  liquid  Uor.  Tois  ordsr  w« 
made  without  prejudice  to  the  right  of  thediceeton 
to  be  recouped  by  the  shareholders. 

Held,  that  the  directors  were  entitled  to  reoovv 
from  the  shareholders  the  money  p«id  to  thea.— 
MoxHAM  V.  Gbant,  Q.8.Z>.,  282;  [1899]  1  Q.  & 
480 ;  68  L.  J.  Q.  B.  283 ;  80  L.  T.  356. 

25.  lUegal  association — Action  to  administer  fmais 
— Claim  by  eontrctctors  to  rank  as  creiiUirs'^ 
Quantum  meruit. — In  an  action  to  administer  the 
funds  of  the  defend  «nt  syndicate  brought  by  a 
subscriber  agaiost  the  syndicate  the  sapervisiiig 
committee  and  the  bankers  certain  inquiiisa  west 
ordered,  in  the  course  of  which  it  transpiied  that 
the  syndicate  consisted  of  more  than  tveoty 
members,  and  was  illegal,  not  being  registsna 
under  the  Companies  Acto,  and  advertisemeots  wan 
issued  for  creditors,  on  which  a  claim  was  a%i»  by 
U.  Brothers  for  printing  and  posting  prospect  isw 
It  appeared  tiiat  U.  Brothers  were  alraaiy  sai^ 
t^e  committee  and  others  in  the  Qaeen*s  B«m 
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Dinraon  for  payment  of  thaitdebt.    On  a  gtmunons 
to  disallow  tneir  dahn  in  tliu  aoiion  it  was 
Held,  tbat  the  only  groimd  for  the   olaim  was 

tb&t  the  syndicate  had  ta&en  the  benefit  of  the  work, 
and  therefore  the  claim  must  rest  on  a  quantum 
mtruil,  Tbat  the  doctrine  did  not  apply  where 
other  persons  were  liable,  and  that  as  the  persons, 
or  some  of  them,  sued  in  the  Queen's  Bench 
Division  appeared  to  be  liable,  the  claim  in  this 
action  onght  not  to  be  allowed, — Humk  v.  Hecobd 
Skion  Jubilee  Btsdioate,  Ch.D.  Stiriing,  J. ; 
80  L.  T.  404. 

28.  Memorandum  of  auociation  —  Subscriber*  — 
Liability  to  pay  a^lt. — Persons  who  subscribe  their 
namee  to  the  memorandum  of  aaaooiation  of  a 
company,  though  they  thereby  agree  to  become 
memben  of  the  oompany,  do  not  become  debtor*  to 
the  oompany  for  the  fnll  amount  of  the  shares  they 
ti^.  They  are  only  liable,  like  any  other  membw 
of  the  company,  to  pay  calls  if  and  when  made 
upon  them  in  the  manner  provided  by  the  articles. 
—AiJXAKDERr.  Automatic  Tblkphonk Co.,  Cft.Z). 
Ceieni-Bardy,  J.;  68  L,  J.  Ch.  614;  80  L.  T.  763. 

27.  Protpeetut — Direclort — Sharei  —  Statement  in 
pTtnpteiut  that  directors  would  take  iharet — Liability 
lo  lakt  iharei'-Litt  of  amtributoriet. — A  prospectus 
of  a  company,  approved  by  the  directors  at  their 
fint  meeting,  stated  that  the  whole  of  the  ordinary 
Bharea  not  taken  by  the  vendors  to  the  oompany 
would  be  taken  by  the  directors.  The  register  of 
ahareholders  did  not  oontun  the  names  of  any  of 
the  directors,  nor  were  any  shares  allotted  to  them. 
In  the  winding  up  of  the  oompany  the  liquidator 
apphed  for  a  balanc&-order  against  B.,  one  of  the 
directors,  in  respect  of    367  unallotted   ordinary 

Hdd,  by  the  Court  of  Appeal  (revernog  Wright, 
J.),  that  tnere  was  no  evidence  of  an  agreement  by 
B.  to  take  any  definite  number  of  shares,  and  that 
therefore  be  wae  not  liable  to  be  put  on  the  list  of 
contiibntories. — Moobe  Bkothekb  £Co.  (LnarKD), 
C.A.,  401 ;  [1899]  1  Ch.  627 ;  68  L.  J.  Ch.  302  ;  80 
L.  T.  104. 

28.  Proapectui — Untrue  ilaiemenU — Liability  of 
dirtctore  and  promoter — The  Diredort'  Liability  Act, 
1890  (53  &  64  Vict.  c.  64),  ».  3  (1)  (a)— .Won- 
ditrloiurt  of  cmUraet  by  promoter — Waiaer — Oom- 
panieiAct,  1867  (30  &  31  Vict.  c.  131)  s.  38.— A 
■hareholder  brought  an  action  against  a  limited 
oompany,  its  directors  and  promoter,  for  rescission  of 
his  contract  to  take  shares  and  for  oompenaation 
and  damages,  on  the  ground  that  be  had  been  in- 
duced to  take  shares  Eiy  untrue  statements  in  the 

SrospectuB,  and  that  the  prospectus  was  fraudulent 
IT  non-disoloanre  of  an  agreement  to  which  the 
promoter  wss  a  party,  bat  which  did  not  relate  to 
the  formation  of  the  company  or  the  subsoription 
to  its  capital.  Xotice  of  the  agreement  was  alleged 
to  be  waived  by  a  clause  in  the  prospectus  which 
provided  that  "  there  may  be  other  agreements  as 
to  the  formation  of  the  oompany  or  the  subscription 
to  the  capital  or  otherwiia.  .  .  .  Subscribers  will 
he  held  to  have  had  notice  of  oil  these  contracts 
snd  to  have  waived  all  right  to  be  supplied  with 
paitioulars,  &o." 

Held,  (1]  that  the  shareholder  had  been  induced 
to  take  snares  on  the  faith  of  statements  in  the 
proapeotos  which  were  itntrue  and  misleading,  and 
that  he  was  entitled  to  rescission  of  his  contract 
with  the  oompany ;  {2)  that  the  directors  and 
promoter  were  severally  liable  to  pay  compensation 
to  the  shareholder  under  the  Directors'  Liability 
-Act,  1890,  s.  3,  beoanse,  although  they  believed 


the  untrue  statements  to  be  justified  by  the  facts, 
yet  their  want  of  care  as  busineas  men  was  such 
that  they  could  not  be  held  to  have  had  "  reason- 
able ground  "  for  their  belief;  and  (3)  that  the 
wospectus  must  be  deemed  fraudulent  within  the 
Companies  Act,  1867,  s.  38,  as  against  the  pro- 
moter for  non- disclosure  of  the  agreement,  which 
the  court,  assuming  but  not  deciding  that  a 
statutory  proviaion  oould  be  waived,  held  was  not 
covered  by  the  waiver  olanse.— GaRBswooD  v. 
Lkathkk-Shod  Whbkl  Co.,  Ch.D.  Eekewich,  J.; 
80  L.  T.  462. 

29.  Beconstruction  achemt  —  Special  ruolution  — 
Notice  of  meting  ^  Sufficiency  —  Non-discloeure  of 
interest  of  directors— Underwriting — Injundicn.—la 
a  notice  convening  an  extraordinary  general  meeting 
for  the  discussion  of  the  reconstruction  of  a  company 


debentures  had  been  guaranteed  by  a  third 
company. 

By  another  notice,  convening  a  second  extra- 
ordinary general  meeting,  the  proposal  to  adopt 
the  said  reoonstruotion  scheme  was  made  con- 
ditional upon  the  non-acceptance  of  an  alternative 
scheme.  Neither  notice  disclosed  the  fact  that  the 
directors  of  the  selling  oompany  were  directors  of 
or  largely  interested  in  the  piaranteeing  oompanf. 
The  resoIutionB  as  to  the  said  reconstruction  scheme 
were  passed  and  confirmed. 

Held,  that  the  notices  did  not  suffidently  disclose 
the  interests  of  the  defendant  directors,  and  that 
therefore  the  resolutions  were  not  Unding  upon 
shareholders  absent  from  the  meeting  {Kaye  v. 
Oroyihm  Tramtoays  Co.,  46  "W.  E.  405,  [1898]  1  Ch. 
368,  discnssed  and  followed]  ;  but  that  all  the 
shareholders  bad  been  sufficiently  informed  of  the 
oonditicmal  proposal  announced  in  the  second  notice. 

AUxander  v.  Simpion,  38  W.  E.  161.  43  Ch.  D. 
139,  distinguished.— TiBSBKH  v.  Hemdkeson,  Ch.D. 
Kekewich.  J..  459  ;  [1899]  1  Ch.  861 ;  68  L.  J.  Ch. 
363;  SOIi.T.  383. 

30,  S/iaruSfMres  partly  paid  up— Forfeiture- 
Sals — Credit  for  amount  paid  up,— The  articles  of 
osBomation  of  a  company  provided  that  the 
directors  might  sell,  re-allot,  or  otherivise  dispoHB 
of  forfeited  shares  in  such  manner  as  they  thought 
fit  A  number  ot  shares  on  which  at  least  £3  par 
share  had  been  paid  having  been  forfeited,  the 
directors  entOTed  int  >  an  agreement  for  the  sale  of 
these  shares  with  £2  5g.  credited  as  pud  up,  for  30j. 
per  share. 

Held,  that  the  compan; 
shares  as  partly  paid  up  to 
the  amount  which  had  beec 
time  of  forfeiture,  and  tl 
not  amount  to  an  issue  of 

hfORUSON  V.  T&USTEK8,  Ao 

68L.  J.  Ch.  11;  79L.  T.  6 

31,  Voting— Conditumai  a 
of  sharea^-ShaTeholdiT — Sa 
voU—dondition  unfulfilled- 
iaiae  sharei — Companies  Aa 
86),  M.  23,  30  — Oomponi 
Fid.  c  131).  s.  23.— An_  all 
appropriation  by  the  diiec 
of  a  company  of  shares  to  i 
it  does  not  neoeasarily  oreat 
ship.  The  allotment  may  1 
— e.g.,  that  tlie  allottee  shoi 
acceptance,  bat  perform  e 
make  payment  of  a  sum 
therefore  may  offer  epecifie 
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the  terms  that  no  title  to  the  shares  shall  arise 
until  a  condition  provided  for  in  the  oontraot  to 
accept  the  shares  has  been  fulfilled,  and,  after  the 
allotoent  and  registration  of  such  shares,  the 
company  may  decSne  to  treat  sudi  person  as  a 
member  if  he  has  neglected  to  comply  with  the 
condition. 

A  person  who  agrees  to  become  a  member  of  a 
company  and  whose  name  is  entered  on  the  register 
of  shareholders  as  the  holder  of  certain  shares  is 
not  thereby  oonstitnted  a  member  entitled  to  vote 
at  meetings  of  the  company  in  respect  of  sach 
shares  imless  it  can  be  shown  that  the  company 
have  agreed  to  accept  such  person  as  a  member ; 
when,  therefore,  a  company  have  agreed  to  give  a 
person  certain  shares  upon  certain  conditions 
which  remain  imfulfilled,  such  person  does  not 
become  a  member,  notwithstanding  the  allotment 
of  shares  to  him  in  part  performance  of  the  agree- 
ment incorporating  such  conditions  and  registration 
of  the  same  in  his  name,  so  long  as  the  certificates 
for  such  shares  are  deposited  with  the  intention 
that  they  shall  not  operate  according  to  their 
purport  until  the  event  happens  on  which  they  are 
to  issue. — Spitzel  v.  Chinese  Corporation,  Ch,D, 
Stirling,  J. ;  80  L.  T.  347. 

32.  Voting — Evidence — A  rtidea  of  association.  — ^An 
article  provided  that  votes  tendered  at  a  meeting 
and  not  disallowed  at  the  meeting  or  an  adjourn- 
ment thereof  should  be  valid  for  all  purposes. 

Held,  that  in  the  absence  of  fraud  or  m^Ua  fides 
a  resolution  for  voluntary  winding  up  could  not  be 
impeached  upon  the  ground  that  votes  had  been 
improperly  received.  —  Wall  v.  London  and 
Northern  Assets  Corporation  (No.  2),  Ch.D. 
North,  J. ;  [1899]  1  Ch.  550 ;  80  L.  T.  70. 

33.  Winding  up — Company  limited  by  guarantee — 
Co7itrihutories — Debts,  —  A  member  of  a  mutual 
marine  insurance  couipany  limited  by  guarantee  is 
not  liable  to  be  placed  on  ttie  list  of  oontributories, 
in  the  event  of  the  company  being  wound  up,  for  a 
larger  amount  than  is  prescribed  by  the  company's 
memorandum  of  association.  He  may  be  a  debtor 
to  the  company  or  to  the  other  members  of  it  for 
losses ;  but,  though  he  may  be  sued  in  respect  of 
such  losses,  he  cannot  be  made  a  contributory  in 
the  winding  up  in  respect  of  them. — Bangor  and 
North  Wales  Mutual  Protection  Association, 
Re.  Ch.D.  Wright,  J.;  68  L.  J.  Ch.  521 ;  80  L.  T. 
870. 

34.  Winding  up  —  Costs  —  Order  against  official 
receiver  personally — County  Court — Right  of  appeal, 
— An  appeal  will  lie  against  an  order  on  an  official 
receiver  or  liquidator  to  pay  costs  personally,  for 
such  an  order  is  equivalent  to  a  declaration  that 
such  official  has  been  guilty  of  misconduct. — 
Baynes  Park  GtoLF  Club  (Limited),  Ee,  Official 
Bboeivbr,  Ex  parte,  Q,B.D,,  499;  [1899]  1  Q.  B. 
961 ;  68  L,  J.  Q.  B.  529 ;  80  L.  T.  388. 

35.  Winding  up — Creditor  also  contributory — Un- 
paid calls  of  company — Debt  of  company — Set-off- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  38— 
Companies  Act,  1862  (25  &  26  Vict,  c,  89),  ss,  16,  38, 
lOl—Judicatwre  Act,  1875(38  &  39  Vict.  c.  77).  s.  10. 
— ^A  company  in  liquidation  which  owns  shares  on 
which  unpaid  calls  are  due  in  another  company 
which  is  luso  in  liquidation,  and  is  also  a  creditor 
of  that  company  for  money  lent,  is  not  entitled  to 
set  off  the  debt  against  such  calls,  as  the  bank- 
ruptcy law  as  to  set-off  is  not  imported  by  section 
10  of  the  Judicature  Act,  1875,  into  the  law  of 
companies  so  as  to  allow  set  off  against  calls. 

But  the  debtor  compcmy  is  entitled,  when  paying 


a  dividend,  to  retain  such  part  of  that  dividond  as- 
is  payable  to  tiiie  creditor  company  until  the  oaOa 
made  on  the  shares  hdd  by  the  creditor  oompaay 
are  paid  in  full. 

oars  case,  27  W.  B.  934,  12  Gh.  D.  755,  and 
QrisselVs  case,  14  W.  B.  1015,  L.  B,  1  Ch.  o2S, 
followed. — Auriferous  Propkbtibs,  Bb.  CKD. 
WrigU,  J.,  75 ;  [1898]  2  Ch.  428;  79  I*.  T.  71. 

86.  Winding  up — Injunction — Transfer  of  shares 
— Registration — ^Lis  pendens — Companies  Act,  1882 
(25  &  26  Vict.  c.  89),  ss.  35,  131.— Where  anintsr- 
locutory  injunction  has  been  granted  to  reatrttn  Uie 
voluntairy  hquidator  and  the  directorB  of  a  oompsny 
from  acting  upon  resolutions  to  wind  up  ihe  OQa- 
pany,  the  dir^^rs,  in  refusing  to  roister  tnnsfan 
of  shares  pending  the  trial  of  the  actian  an  not 
acting  '*  without  sufficient  cause  '*  wiUiin  section  35 
of  the  Companies  Act,  1862 ;  the  jurisdiotioa  d  ^ 
court  extends  equally  to  diares  the  transfers  of 
which  were  executed  before  the  commeaoBment  of 
the  winding  up«  and  to  transfers  executed  after  tbs 
winding  up.^ Violet  GK>ld  Mining  Go,  Be,  ChJ>. 
Kekewich,  J.;  68  L.  J.  Ch.  535 ;  80  L.  T.  684. 

37.  Winding  up — Jurisdiction — Proceedings  com- 
menced b^ore  winding  up — Companies  Aei,  1862  (25 
&  26  Vict.  c.  89),  s.  US— Stay  of  proooeding^—Dtfetk- 
dant  preparing  affidavits. — ^Where  prooeedings  hiTe 
been  commencea  before  the  period  after  wbich, 
under  section  143  of  the  Companies  Act,  1862,  s 
company  ceases  to  eodst,  the  court  haa  jurisdictkn 
over  sudi  proceedings  after  that  period. 

In  re  Crookhaven  Mining  Co.,  15  W.  B.  28,  L.  B. 
3  Eq.  69,  followed. 

When  a  motion  stands  over  to  enable  the  defendaiit 
to  file  affidavits  by  a  certain  date,  the  defendant  may 
prepare  his  evidence  and  file  affidavits,  although  ia 
the  meantime  the  defendant  has  got  an  order  order- 
ing the  plaintiffs  to  give  security  for  coats  sad 
staying  proceedings  until  such  security  has  been 
given.  —  Whitblsy  Exerciser  Co.  v.  GAMA.ai» 
Ch.D.  North,  J.,  296;  [1898]  2  Ch.  405; 
79  L.  T.  20. 

38.  Winding  up  —  Official  receiver's  report  — 
**  Farther  report** — Allegation  of  fraud — Oiier  f^r 
public  examination — Jurisdiction — Companies  (fF»W- 
ing-up)  Act,  1890  (53  &  54  Vict,  c  63),  <.  8,  sub- 
sections 2,  3,  7. — In  the  winding  up  of  a  oonnpsBf 
the  further  report  of  the  official  receiver,  mads 
under  section  8,  sub- section  2,  of  the  Compaaiai 
(Winding-up)  Act,  1890,  must  allege  that  fraud  has 
been  committed  by  some  specified  person  or  poESoiii 
in  the  promotion  or  formation  of  the  company,  and 
must  set  out  such  facts  as  the  basis  of  ms  opiniofi 
as  will  warrant  the  judge  in  oaUing  upon  sock 
person  or  persons  to  undergo  public  eTamniatifln. 

Ex  parte  Barnes,  44  W.  B.  433,  [1896]  A.  a  146, 
discussed  and  explained.  —  Civil,  Naval  asd 
Military  Outfitters,  Be,  C.A.^  233;  [1889] 
1  Ch.  215 ;  68  L.  J.  Ch.  164 ;  80  L.  T.  241. 

39.  Winding  up — Misrepresentation — BesdssiKm  o/ 
contract  to  take  shares — Proceedings  conuneneed  betwe» 
petition  and  order  for  winding  up. — yotwithshmding 
the  observations  of  Lord  Westbury  in  Beese  Riter 
Silver  Mining  Co.  v.  Smith,  L.  B.  4  H.  Ij.  64,  77,  TS, 
there  is  notlunff  in  that  case  throwing  doubt  on  tfae 
decision  of  Lord  Cairns,  L.C.,  in  Kent  v.  FrtMd 
Land  Co.,  L.  B.  3  Ch.  493,  that  a  shaieboUar 
cannot  be  relieved  from  liability  on  his  shares  oa 
the  ground  of  misrepresentation  in  an  actioa  or 
proceeding  commenced  after  the  presentation  ol  s 
winding-up  petition,  but  before  the  ordar  lor 
winding  up  on  that  x>etition  is  made. 

Where  an  affidavit,  in  opposition  to  an  appSioabaa 
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for  final  jodgment  under  the  Bnlea  of  the  Sapieme 
Court,  1S83,  ord.  14,  in  an  sotion  by  the  oom- 
panf  for  oallx,  getting  op  miuepreaentaition  u  a 
defence,  and  atating  an  intention  to  oonnterolaim 
for  reedMioQ  on  that  groand,  wM  followed  by  an 
order  ginng  leave  to  defend,  and  all  theee  matters 
ooonrred  before  the  presentation  of  a  winding-up 
petition,  but  the  oounterolaim  for  rewisBioii  waa 
delivered  after  the  petition  and  before  the  winding- 
np  order  made  npon  it. 

Held,  that  Uie  Bhareholder  waa  too  late  to  apply 
for  relief. 

Oheervationa  on  /»  r«  ScattUh  PetrtAntm  Co.,  23 
Ch.  D.  413.— Obnebai.  RiiLTAT  Stiohoatb,  Be, 
Whitklkt'b  QA8K,  Ch.D.  Wright,  J. :  [18991  I  Ch. 
770 ;  68  L.  J.  Ch.  365 ;  80  L.  T.  868. 

40.  Wwding  up-— PrivtiU  acamination  under  section 
115  o/  the  Companies  Act,  1862 — Sabttqiienl  pro- 
ceedingi — Ijiierrogatoriea — Right  to  inipeet  dapmitioai 
— Companies  Act,  1862  f25  ft  26  Vict.  c.  89),  a.  115— 
Companies  ^Winding-up)  Bulea,  Novembtr,  1895. — A 
witneaa  ia  not  now  entitled  aa  of  right  to  eee  the 
depoaitiona  of  hia  examination  under  aeotion  1  tfi  of 
the  Companioa  Aet,  1862,  bnt  must  obtain  the  leave 
of  12ie  court  to  do  so ;  and  even  If  the  court 
oonaiderB  that  the  witneaa  ought  to  be  allowed  to 
aaa  hia  depoaitiona,  it  doea  not  follow  that  auoh 
leave  will  be  granted  to  tiim  at  any  moment  which 
he  may  ohoose,  but  the  oourt  will  conaider  the 
circumstanoea  of  eaoh  oaae. — MEBOHAKra  FiSE 
Office,  He,  Ch.D.  Wright,  J.,  480  ;  [1899]  1  Ch. 
432;  68L.  J.  Oh.  211;  80L.  T.  285. 

41.  Winding  up — Proo/^Coatt  of  proceedingi  com- 
meneed  he/ore  winding  up — Contit^ent  liability — 
Oompaniet  Ad,  1862  (25  &  26  Via.  c.  89),  t.  35— 
BankrujOcy  Ad.  1883  (46  ft  47  Viet.  c.  52),  a.  37.— 
An  appUoation  under  aeotion  35  of  the  Companiee 
Act,  1862,  to  rectify  the  register  and  for  a  return  of 
money  paid  ia  not  a  claim  for  unliquidated 
damages. 

After  a  ancceasfnl  applioation  to  recti^  the 
register  of  ahareholdera,  auma  paid  bv  appHcante 
for  ahaiea  are  provable  debta  in  the  hquidation  of 
the  company;  and  the  costa  of  raotify^g  the 
roister,  being  costa  of  obtaining  an  order  without 
which  the  debta  could  not  be  reooveted  or  admitted 
to  proof,  may  properly  be  added  to  the  provable 
debts. — Bbttibh  Goldttelds  of  Africa  [Liia- 
ted),  ItK,  C.A.,  532;  [1899]  2  Ch.  7 ;  68  L.  J.  Ch. 
412 ;  80  L.  T.  638. 

42.  Winding  up — Purchase  of  undertaking— Dii- 
aenti«nt  shareholder — Arbitration— Award  of  umpire 
—  Validiti;  of  award— Arbitration  Act,  1689  (52  ft 
53  Vict,  c  49),  Firit  Schedule  {c){d)~Ccn)ipanies  Act, 
1862  (25  ft  26  Vict.  c.  89),  u.  161, 162.— 'Ae  artiolea 
of  aaaociBtiou  of  a  company  do  not  constitute  an 
agreement  within  aeotion  162  of  the  Companies 
Aot,  180a. 

liie  appointment  of  an  umpire  by  artntratars 
conatituteB  an  aot  in  the  arbitratiott  wiUiin  the 
meaning  of  daoae  (c)  in  the  First  Schedule  to  the 
Arbitration  Aot,  1869. 

Deosion  of  Stirling,  J.  {ante,  p.  23,  [1898]  2  Ch. 
633),  reversed, — BARnfo-GoriD  ahd  Shahpinbtoit, 
&C-,  Stsdioatb (Limitbd)  Arbitiiation, Be,  C,A„ 
564  ;  [1899]  2  Ch,  80 ;  68  L.  J.  Ch.  429 ;  80  L.  T. 
739. 

43.  Winding  up  —  Supervieum  order  —  Pending 
action^Coitt  prior  to  toinding  up — PaymeiU  in  fitU. 
— The  costs  of  an  action  begun  by  a  company  while 
a  going  conoem  and  continued,  with  leave,  by  the 
liquidators  aft«r  the  company  has  been  ordered  to 
be  wound  up  under  supervision,    and   in  whioh 
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£76  100.,  and  I  OQnsaiit  to  pay  the  snm  of  £5  for 
liquidated  damages  and  not  as  a  penalty  for  every 
day  exceeding  the  number  of  days  within  whioh  the 
work  has  to  be  completed.'' 

Held,  that  £5  per  day  was  payable  for  delay  at 
either'  stage  of  the  oontraot.— Stegmann  v. 
O'CONNOB,  Q,B,D. ;  80  L.  T.  234. 

2.  Commercial  traveller — Befueal  by  employer  to 
send  on  journey — Travelling  expenses* — A  commeroial 
traveller  was  engaged  for  a  term.  By  the  contract 
he  was  to  travd  in  certain  comitries,  and  was  to 
receive  a  salary  of  £500  and  a  fixed  allowanoe  per 
day  as  travelling  expenses.  Daring  the  continaance 
of  the  engagement  lus  employers  fomid  that,  owing 
to  a  fall  ia  prices,  it  was  no  loneer  profitable  to  take 
orders  in  the  countries  travelled  by  him.  They 
thereupon  refused  to  send  him  on  fortiier  journeys, 
and  refused  to  pay  him  the  allowance  for  traveUmg 
expenses  or  any  part  thereof,  but  continued  to  pay 
him  his  salary. 

He  sued  them  for  damages  for  the  injury  done  to 
the  goodwill  of  his  trade  connection  by  their  refusal 
to  send  him  on  journeys,  and  for  the  loss  of  the 
proportion  of  his  allowance  for  travelling  expenses 
which  by  economy  he  was  able  to  save  when 
travelling. 

Held,  that  the  action  would  not  lie. — Lagebwall 
V.  Wilkinson,  Q.BJD.  ;  80  L.  T.  55. 

3.  Conflict  of  laws — English  and  South  African 
law  —  Place  of  performance  —  Restriction  againet 
trading — Injunction — Intention, — Where  a  contract 
is  entered  into  between  parties  residing  in  different 
countries,  where  different  systems  of  law  prevail, 
the  law  hy  which  to  determine  the  intrinsic  validity 
and  effect  of  the  contract  will  be  selected  by  the 
English  courts  on  substantial  considerations,  the 
preference  being  given  to  the  law  of  the  country 
with  which,  according  to  the  intention  of  the 
parties,  the  transaction  has  the  most  real  connec- 
tion. 

Where  a  British  subject  resident  in  Johannes- 
burg entered  into  a  contract  with  a  company 
registered  in  England,  but  formed  for  the  purpose 
of  carrying  on  business  ''in  l^e  Transvaal,  the 
odony  of  Natal,  and  elsewhere  ia  South  Africa,"  to 
serve  the  company  in  their  business  carried  on  "  at 
Johannesburg  ana  in  the  colony  of  Natal  or  else- 
where in  South  Africa,"  and  therebr  undertook  not 
to  engage  in  any  similar  business  m  South  Africa 
within  a  period  of  ten  years  after  the  determina- 
tion of  the  contract  without  the  consent  of  the 
company. 

Held,  in  an  action  by  the  company  for  an  in- 
junction to  restrain  the  defendant  m>m  committing 
a  breach  of  his  undertaking,  that  the  contract  was 
governed  by  the  law  of  the  South  African  Bepublic, 
as  being  the  law  of  the  country  with  which, 
according  to  the  intoition  of  the  parties,  the  trans- 
action had  the  most  real  connection. —  Soxtth 
Ajpbioan  Bbxwebies  v.  King,  Gh^D.  Kekewich,  J,, 
681 ;  [1899]  2  Oh.  173 ;  68  L.  J.  Oh.  530. 

4.  Joint  covenantors — Contribution — Evidence  of 
intention  —  Inference  from  circumstances,  —  The 
doctrine  of  contribution  between  joint  covenantors 
is  based  on  a  broad  principle  of  equity,  or,  as  it 
has  sometimes  been  expressed,  on  an  implied  con- 
tract, and  depends  on  the  intention  of  the  parties 
contracting.  Evidence  of  such  intention  is  admis- 
sible after  the  death  of  one  of  such  covenantors ; 
and  when  a  father,  on  the  marriage  of  his  son,  had 
entered,  together  with  the  son,  into  a  joint  and 
several  covenant  with  the  trustees  of  the  marriage 
settlement  to  pay  a  certain  snm  of  money  six 
months  alter  his  death  and  had  specifically  charged 


some  of  his  own  proper^  with  ^ymeat  of  iSks 
same,  and  the  son,  at  the  date  of  ms  marriage,  was 
possessed  of  a  reversionary  interest  (mly  wfaioh  he 
brought  into  settlement,  and,  the  £atlier  haring 
died  msolvent,  the  secmity  had  to  be  realiaed,  the 
court  declined  to  infer,  in  the  absence  of  excess 
contract,  an  intention  on  the  part  of  the  ia&er  to 
reserve  a  right  to  his  executors  to  sue  lus  son 
for  contribution. — Bkntinuk  v.  Bjcntiaojl,  UKJ). 
Stirling,  J. ;  80  L.  T.  71. 

5.  Master  and  servant — Negative  stipulaiicn  ogutatf 
engaging  in  similar  Imsiness — Breach  of  contract — 
Validity — Injunction, — H.,  the  confidential  <derk  of 
B.  &  Oo.  covenanted  that  he  would  not,  during  fab 
engagement,  carry  on  or  be  engaged,  direct^  or 
indirectly,  in  any  trade  or  business  of  a  aimiJar 
nature  to  that  of  B.  ft  Oo.,  or  any  otiier  buaineBB 
whatever,  on  pain  of  instant  diHmiaaal  and  for- 
feitnre  of  salarv. 

Held  (reversmg  North,  J.},  on  motioo  to  ml  i  sin 
H.  from  engaging,  directly  or  indireotly,  in  any 
business  relating  to  goods  of  the  descriptioa  sold  or 
manufactured  by  B.  &  Oo.,  that  such  a  oov«Dant» 
limited  to  the  period  of  H^'s  engagement^  was  not 
unreasonable,  and  ought  to  be  enforoed  hy  injunc- 
tion.—Bobinson  V.  HxuBB,  C.^.,  34 ;  [1896]  2  Gh. 
461 ;  79  L.  T.  281. 

6.  Principal  and  agent  ^Introducing  purchaser'^ 
Contract  except  as  to  time  for  carrying  out — ImpUed 
term —  Withdrawal  by  vendor — LiaJbUity  for  eommis- 
sion, — ^When  all  the  terms  of  an  agreemflnt  are 
stated  dxcept  the  term  as  to  the  time  when  it  is  to 
be  carried  out,  and  there  is  no  cxpiOM  slipnliitinn 
as  to  the  time,  then  it  is  an  implied  term  tiiat 
the  agreement  is  to  be  performed  within  a  raaaon- 
able  time. 

The  plaintifP  was  instructed  by  the  defendant  to 
find  a  purchaser  for  his  house  for  £4,000. 

On  the  16th  of  January  he  found  one  S.  readj 
and  willing  to  pay  that  sum  who  required  poMSHioii 
by  the  15th  of  March. 

The  defendant  refused  the  ofiiar  on  ilie  gnmid 
that  he  could  not  give  up  posaeasion  on.  tlie  Idth  ol 
March. 

The  jury  found  that  from  the  16th  of  Jannaiy 
to  the  15th  of  March  was  a  reasonable  time. 

Held,  that  the  plaintiff  was  entitled  to  his  eon- 
mission.— Nosom  V.  AiTBBBAGHy  Q.BJ). ;  79 1*.  T. 
413. 

7.  Railway — Interest  on  shares — Payment  out  (^ 
penalties  due  from  contractors, — ^By  a  contcact  fbr 
making  the  Ime  of  the  plaintiff  rauway,  it  was  to 
be  completed  to  the  satisfaction  of  the  engineer  of 
the  company  in  two  years  from  the  oommenoement 
of  the  worlts.  Hie  contract  prioe  waa  to  be  paid  ia 
debentures  and  shares  of  the  company,  wfakm  wen 
to  be  issued  at  the  request  of  ue  oontcaotora  to 
their  nominees,  or  offered  for  public  subecriptian. 
The  contractors  having  requested  the  debemtms 
and  shares  to  be  offered  tor  public  subsorqitioa 
entered  into  an  agreement  to  pay  to  the  oompanr 
interest  on  the  debenture  and  prefecenoe  atotf 
issued  by  the  company  until  the  railway  waa  oon- 
pleted. 

The  works  were  commenced  on  the  15tii  ol 
January,  1890,  but  the  time  for  oompletian  was 
afterwards  extended  to  the  31st  of  May,  1892. 

They  were  not  completed  for  more  than  a  jesr 
after  the  time  fixed.  Interest  on  tiie  debeotani 
and  preference  stock  in  the  meantime  became  doe, 
whicui  was  not  paid  by  the  oontractors,  and  wai 
therefore  paid  by  the  company* 

This  action  was  afterwards  brought,  and  osriaB 
of  the  matters  in  dispute  were  referred  to  aifaita- 
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turn,  bat  the  award  was  to  be  enforoed  only  in  the 
present  action. 

Held  (affirming  the  decision  of  Stirling,  J.,  76 
L.  T.  542),  that  the  contractors  had  not  completed 
the  line  within  the  time  fixed,  and  were  liable  to 
pay  the  interest  between  the  1st  of  October  and 
3l8t  of  December,  1892;  but  tJliat  the  arbitrator 
haying  found  that  the  company  were  liable  for  not 
taking  over  the  line  when  it  was  completed,  the 
oontraotors  were  entitled  to  have  the  amount  for 
which  the  company  was  so  liable  applied  in  reduc- 
tion of  the  interest,  but  (reversing  the  decision  of 
Stirling,  J.,  76  L.  T.  542)  that  the  contractors  were 
not  Uable  for  the  interest  between  the  15  th  of 
January  and  the  3l8t  of  May,  1892,  between  which 
dates  the  time  for  completion  was  extended. 

Held  also  (reversing  the  decision  of  Stirling,  J.), 
that  it  was  not  uUira  vires  the  company  to  apply 
peoalties  due  from  the  contractors  in  payment  of 
interest  on  shares  as  such  penalties  were  not  capital, 
and  dividends  can  be  paid  out  of  other  money 
besides  profits. — Alooy  Ain>  Qandia  Bailway  Co. 
V.  GssENHlLL,  C.A. ;  79  L.  T.  257. 

8.  Shipment  to  he  made  hy  sailing  skip  between 
specified  dates — Condition  pr^edent^^Implied  ocmdt- 
tion — Meastire  of  damages. —By  agreement  in  writing 
the  defendants  sold  to  the  plaintiffs  250  bales  of 
Manila  hemp,  shipment  to  be  made  from  a  port  or 
ports  in  the  Philippine  Islands  by  sailer  or  sailers 
between  the  1st  of  May  and  the  31st  of  July,  1898. 
The  agreement  contained  a  clause  that  if  the  goods 
did  not  arrive  from  loss  of  vessel  or  other  unavoid- 
able cause  the  contract  was  to  be  void.  In  conse- 
quence of  the  Spanish- American  war  it  was  in  a 
business  sense  impossible  for  the  defendants  to  ship 
hemp  by  sailer  between  the  specified  dates,  but  in 
September  they  shipped  hemp  (which  would  other- 
wise have  satidied  the  contract)  by  steamer,  and  on 
the  27  th  of  October  dedared  it  against  the  contract. 
The  plaintiffii  refuted  to  accept  this  declaration, 
and  returned  it  to  the  defendants,  who,  on  the  4th 
of  November,  wrote  that  it  was  the  only  declaration 
tiiat  they  were  in  a  position  to  make. 

Held,  that  the  stipulations  as  to  shipment  by 
sailer  or  sailers  between  the  specified  dates  were 
ooDditions  precedent,  and  the  declaration  was  bad ; 
that  it  was  not  an  implied  condition  of  the  contract 
that  it  should  be  possible  to  ship  by  sailer  between 
those  dates ;  that  the  defendants  were  not  protected 
by  the  express  condition  as  to  non-arrival  of  the 
goods,  the  non-arrival  not  havin|g  been  occasioned 
by  any  unavoidable  cause  within  the  meaning  of 
the  contract;  and  that  the  damages  were  to  be 
ascertained  by  reference  to  the  market  price  on  the 
4th  of  November,  the  day  on  which  the  defendants 
finally  notified  their  inability  to  make  a  declaration 
in  accordance  with  the  contract. — Ashmobb  &  Son 
V.  Cox  &  Co.,  Q,B,D.;  [1899]  1  Q.  B.  436;  68 
L,  J.  a  B.  72. 

9.  Voluntary  trust — Intended  transfer  of  property 
— Bepresentations  influencing  conduct, — N.,  a  pro- 
moter of,  and  vendor  to,  an  unsuccessful  mining 
company,  publicly  and  in  good  faith  promised  to 
create  a  trust,  under  which  the  company  and  its 
shareholders  would  have  benefited,  but  died  before 
the  trust  was  created. 

Held,  that  a  person  who  heard  of  the  contem- 
plated trust  could  not,  in  virtue  of  the  fact  that  he 
bou^t  or  held  shares  of  the  company  in  confidence 
of  N.'s  promise  being  carried  out,  establish  a  case 
d  contract  as  against  N.,  and,  in  the  absence  of 
any  fraud  or  special  representation,  neither  N.  nor 
his  executors  would  be  estopped  from  denying 
liability,  notwithstanding  that  N.  himself  might 


have  benefited  by  the  promise  having  been  made. — 
OoLSKAN  V.  NoBTH,  Gh.D,  Bomer,  J.,  57. 

See  also  Company,  3-14 ;  Damages,  1,  2 ;  Foreign 
Enlistment  Act,  1 ;  Frauds,  Statute  of,  1, 2 ;  Infant, 
1 ;  Insurance,  3 ;  Married  Woman,  3 ;  Master  and 
Servant,  1 ;  Practice,  39  ;  Principal  and  Agent,  3 ; 
Bail  way,  2 ;  Bestraint  of  Trade,  1,  2 ;  Vendor  and 
Purchaser,  3. 

CONVEYANCING  ACTS.— See  Landlord  andTenant, 
11, 14 ;  Mortgage,  12;  Vendor  and  Purchaser,  12. 

COPYHOLD  :— 

1.  Coal— 'Special  custom  for  tenant  to  sell  and 
work^**  Not  hindering  lord^s  sale" — ^In  an  action 
by  the  lord  of  the  manor  to  restrain  copyhold 
tenants  from  workinff  and  selling  coal  under  their 
tenements  the  defendants  set  up  a  special  custom 
for  the  tenants  of  the  manor  to  work  and  sell  the 
coal  so  long  as  the  sale  thereof  in  no  way  hindered 
the  lord's  sale. 

Held,  that  the  custom  was  proved,  and  that  the 
defendants'  sales,  being  comparatively  small,  were 
not  in  the  circumstances  a  hindrance  within  the 
meaning  of  the  restriction. — SrrwELL  v.  Wobrbll, 
Ch.D.  Byrne,  J. ;  79  L.  T.  86. 

2.  Customary  obligation  on  tenant  to  keep  in  repair 
— Breach  of  obligation  by  tenant — Bemedy  of  lord 
against  executors  of  tenant, — An  action  was  brought 
by  the  lord  of  a  manor  against  the  executors  of  a 
deceased  tenant  of  a  copyhold  tenement  for  not 
keeping  the  tenement  in  proper  repair.  It  was 
proved  that  by  the  custom  of  the  manor  the  tenant 
was  bound  to  keep  the  tenement  in  repair,  and  that 
the  ordinary  mode  by  which  that  obligation  had 
been  eoc^oroed  against  the  tenant  was  by  present- 
ment, fine,  and  forfeiture.  Upon  the  death  of  the 
tenant  the  premises  were  found  to  be  dilapidated 
and  out  of  repair,  but  there  had  been  no  present- 
luent  by  the  lord  in  respect  of  such  dilapidations. 

Held,  that,  although  there  had  been  no  present- 
ment, Uie  lord  could  have  maintained  an  action  in 
respect  of  the  dilapidations  against  the  tenant  in 
her  lifetime  upon  the  implied  contract  by  the  tenant 
to  keep  the  premises  in  repair  arising  from  her 
admittance,  and  that  this  right  of  action,  being 
founded  on  contract,  survived  against  the  executors 
of  the  tenant. — Blaokmosb  v.  Whits,  Q,B,D„ 
448 ;  [1899]  1  Q.  B.  293 ;  68  L.  J.  Q.  B.  180 ;  80 
L.  T.  79. 

COPYBIGHT  :— 

Infringement  —  "  Book  "  —  "  Sheet  of  music  "  — 
Perforated  sheets  for  use  in  a  mechanical  musical 
instrument— Copyright  Act,  1842  (6  <&  6  Vid,  c.  46), 
ss,  2,  15. — ^Bolls  of  perforated  sheets  were  used  as 
parts  of  a  machine  sold  by  the  defendants  for  the 
production  of  musical  sounds.  It  was  possible, 
with  considerable  trouble,  to  read  the  notes  denoted 
by  the  perforations. 

Certfun  words  (indicative  of  pace  and  expression) 
which  were  found  in  the  sheets  of  music  published 
by  the  plaintifiGi  were  also  printed  on  some  of  th .« 
defendants'  rolls. 

Held,  that  the  Copyright  Act,  1842,  did  not 
prevent  the  defendants  from  making  or  selling  the 
rolls  so  far  as  they  contained  perforations,  but  that 
there  ouffht  to  be  an  injunction  to  restrain  them 
from  ad£ng  the  words  taken  from  the  plaintiffs' 
music  sheets.— BoosEY  v.  Whight  &  Co.,  Ch.D, 
Stirling,  J.,  554 ;  [1899]  1  Ch.  836 ;  68  L.  J.  Ch. 
379 ;  80  L.  T.  561. 

OOBPOBATION  :— 

1.  Bye^laws — Validity — Private  ground  used  for 
betHng — '* Place  of  puUic  resort" — Middlesborough 
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Improvement  Act,  1877  (40  &  41  Vict.  c.  xxzJ),  a.  26. — 
The  Middlesborongh  Improvement  Act,  1877,  s.  25, 
empowers  the  corporation  to  make  **  such  bye-laws 
as  therjr  may  think  fit  for  the  prevention  of  betting 
...  in  the  pnblio  streets  .  •  .  and  other  places  of 
public  resort  within  the  boronffh." 

The  corporation  made  a  bye-law  that "  any  person 
who  shall  frequent  and  use  any  street  ...  or 
other  place  of  public  resort  within  tiie  borough 
...  for  the  purpose  of  bookmaking  or  betting 
.    .    ,   shall  be  uable  to  a  penalty." 

The  appellant  used  for  the  purpose  of  book- 
making  an  unenclosed  piece  of  private  ground 
within  the  borough,  bounded  by  streets.  Book- 
makers and  other  persons  hautually  used  the 
ground  for  betting,  but  without  permission  from 
the  owner.  The  appellant  and  the  other  book- 
makers conducted  their  business  in  an  orderly 
manner,  and  caused  no  nuisance,  annoyance,  or 
obstruction.  The  appellant  was  convicted  under 
the  bye-law. 

On  a  case  stated. 

Held,  that  the  bye -law  was  within  the  power 
given  by  the  Act,  and  was  valid;  that,  as  the 
ground  was  in  fact  halntually  used  by  the  public, 
it  was  a  "place  of  public  resort,"  within  the 
meaning  of  the  bye-law;  and  that  the  appellant 
was  rightly  convicted. — Kitson  v,  Ashe,  Q.B.D.  ; 
[1899]  1  Q.  B.  425 ;  68  L.  J.  a  B.  286 ;  80  L.  T. 
2^23. 

2.  Corporate  office — Resignation  of  office — Office 
when  vacant — Outgoing  aMerman — Municipal  Cor- 
porations  Act,  1882  (45  &  46  Vict,  c.  50),  s.  36,  auh^ 
sections  1  and  2 ;  s,  60,  sub»section  3. — Besignation 
of  his  office  by  a  borough  alderman  in  the  manner 
provided  by  section  36,  sub-section  1,  of  the 
Municipal  Corporations  Act,  1882,  will  not  render 
the  office  vacant  until  it  is  declared  to  be  vacant  by 
the  borough  council  with  the  formalities  prescribed 
by  sub-section  2;  and  consequently  an  alderman 
who,  in  the  course  of  rotation  is  about  to  go  out  of 
office  under  section  14,  sub-sections  6  and  7,  cannot 
by  merely  resigning  his  office  before  the  ordinary 
day  of  election  of  aldermen,  and  in  the  absence  of  a 
declaration  by  the  council  that  the  office  is  vacant, 
get  rid  of  his  disqualification  to  vote  at  the  election 
of  aldermen  under  section  60.  sub-section  3. — Pbase 
V.  LoWDEN,  Q.B.D.;  [1899]  I  Q.  B.  386;  68  L.  J. 
a  B.  239 ;  79  L.  T.  672. 

3.  Costs  —  Borough  fund  —  Licensing  appeals  — 
Appeal  against  refusal  of  licence — Payment  of  costs  of 
chief  constable^ Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50),  s.  140,  sub-sections  1-3  ;  ss. 
141-143, 190. 191;  ^thSchedide,  PaH  II.,  dause^[d), 
clause  12 — Municipal  Corporations  [Borough  Funds) 
Act,  1872  (35  &  36  Vict,  c,  91),  s.  2.— A  munidpai 
corporation  cannot,  where  there  is  no  surplus  of  the 
borough  fund,  legaUv  pay  thereout  costs  incurred 
by  the  chief  constable  in  opposing  by  direction  of 
the  council  appeals  against  the  refusal  of  justices  to 
renew  the  licences  of  publicans. 

Queers,  whether  if  there  be  a  surplus  it  can  legally 
be  applied  to  payment  of  such  costs. 

The  decision  of  the  Oourt  of  Appeal,  [1898] 
1  Q.  B.  604,  affirmed.—- TYmsMOUTH  CoBPORATioir 
V.  ATToaNBY-GENBRAL,  ff,L. ;  [1899]  A.  0.  293; 
68  L.  J.  Q.  B.  752 ;  80  L.  T.  633. 

4.  Elective  auditor — Duties — Remuneration — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  245  and 
246— Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  ss.  12,  25,  26,  27,  141,  an4  142.— An 
elective  auditor  of  a  municipflJ  corporation  is  not 
entitled,  independently  of  express  agreement,  to 
remuneration    for  auditing   the  accounts  of   the 


receipts  and  expenditure  of  the  corporalioii  in  its 
municipal  capacity.  He  is  entitled  to  renumeratim 
for  auditing  sudi  accounts  in  its  capacity  as  urben 
sanitary  authority. 

His  duties  are  limited  to  verifying  the  leoeipli 
and  expenditure  as  set  out  in  the  borongk 
treasurer's  accounts.  He  has  no  power  to  inqnin 
into  the  propriety  of  any  items,  provided  thoM 
items  truly  represent  what  the  treaaorer  aetosDy 
received  or  disbursed  under  and  by  the  antfaoiity  of 
the  council.— Thomas  v.  Dsyovfobt  Ck)]iPOBA!nos, 
Q.B.D.;  79L.  T.  418. 

5.  Malicious  prosecution  —  Action  agaimi  — 
Liability. — An  action  for  malicious  XKroeecutioa  will 
lie  against  a  corporation. 

Edwards^.  Midland  Railway  Co.,  6  Q.  B.  D.  287, 

followed.— COBNFORD  V.  CAALTOIT  BANK(IiDUTED), 

Q  B.D. ;  [1899]  1  Q.  B.  392 ;  68  L,  J.  Q.  B.  196;  80 
L.T.  121. 
See  also  Election  Law,  1,  2 ;  Practice,  5. 

COSTS.— See  Administration,  9;  Admiralty,  4; 
Company,  43 ;  Corporation,  3 ;  County  Court,  3-5 ; 
Damages.  1,  2 ;  Patent,  7 ;  Practice,  1,  2,  6-11,  32, 
38 ;  Probate,  15 ;  Public  Authorities  Protection  Act, 
I,  2,  4;  Railway,  12 ;  Solicitor,  3-8. 

COUNTY  COURT  :— 

1.  Appeal — Question  of  law  raised  at  triai^ 
Request  to  make  a  note — Condition  precedent  to  appeal 
—County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  120 
— Rules  of  Supreme  Court,  1883,  ord.  59,  r.  8.— Itii 
a  condition  precedent  to  the  right  of  appeal  to  the 
High  Court  from  the  judgment  of  a  county  oomt 
juc^e,  under  the  County  Courts  Act,  1888,  s.  ISO, 
that  the  question  of  law  relied  in  support  of  the 
appeal  shall  be  raised  at  the  trial,  but  a  request  to 
the  judge  to  make  a  note  is  not  a  oonditiflB 
precedent,  and  therefore  if  the  notes  of  the  judge 
are  not  produced,  the  court  has  jurisdiction*  uoder 
the  Bules  of  tile  Supreme  Court,  1883,  ord.  59,  r.  S, 
if  satisfied  that  the  question  of  law  was  raised  at 
the  trial,  to  hear  the  appeal  upon  other  evidenosb 
though  a  request  to  muce  a  note  has  not  been 
made.— WoHLaxMUTHB  v.  Costs,  Q.B.D. ;  [1899] 
1  Q.  B.  501 ;  68  L.  J.  a  B.  373;  80  L.  T.  529. 

2.  Costs — Action  strtuk  out  for  want  ofjurisdietiaik 
—Practice^  County  Courts  Act,  1888  (51  A  52  Vid. 
c.  43),  ss,  88,  89,  113,  114.— Where  an  aetioii  in  a 
coun^  court  is  struck  out  for  want  of  janadiction 
under  section  114  of  the  County  Courts  Act,  1888, 
the  court  may,  if  it  shall  think  just,  award  costs 
against  the  defendant. — Watsoit  v.  Pettb  (S<k  2}, 
Q.B.D. ;  [1899]  1  Q.  B.  430;  80  L.  T.  21. 

3.  Costs — Remitted  action — Judgment  under  order 
14  for  part  of  claim — Judgment  in  countj  court  for 
residue— Scale  of  costs— Chunty  Courts  Act,  1888  (51 
&  52  Vict,  c.  43),  s.  65. — An  action  was  commenced 
in  the  High  Court  for  £73.  On  an  appKioatica 
under  order  14,  an  order  was  made  by  a  maste 
giving  the  plaintiff  leave  to  sign  judgment  lor  £53, 
and  giving  the  defendants  leave  to  defend  as  to 
£20,  and  directing  the  action  to  be  tried  in  a 
county  court.  In  the  county  court  the  plaintiff 
recovered  judgment  for  £20. 

Held,  that  the  plaintiff,  having  recovered  in  the 
action  a  sum  exceeding  £50,  was  entitled  to  haie 
his  costs  taxed  upon  scale  C. 

Keeble  v.  BenneU,  42  W.  B.  539,  [1894]  %Q.K 
329,  approved. 

Bail4[  V.  Watson  A  Co.,  [1898]  2  a  B.  270, 4« 
W.  B.  I>ig.  40,  overruled.— WHm  v.  Hbadlahd^s 
Eleotbio  Sto&agb  Co.,  C.A.,  273 ;  [1899]  1  Q.  & 
507 ;  68  L.  J.  Q.  B.  354 ;  80  L.  T.  442. 
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4.  Colli— RtmitUd  artion  —  Judgment  in  High 
Conrt  for  part  of  flaim — Scale  applicable  in  county 
KUTt— Counts  CoutU  Act,  1B88  (51  ft  52  Vict.  c.  43), 

"      '        1  action   of  oontrBot  bronglit 


plaintiff  be  at  liberty  to  dgn  final  judgment  for  a 

■iim  of  £27,  part  of  the  ftmonnt  oUimed,  with  ooBt« 

to  be  taxed  ;  that  the   defendant*   hare   leave  to 

'    defend  m  to  a  Bum  of  £2  odd,  which  wu  the 

I  Kiidne  of  the  olaim  then  remaining  in  dispute,  and 
tbat  the  action  be  tried  in  the  county  oonrt  onder 
Nction  66  of  the  County  Conrts  Act,  18S8.    The 

I  defendants  paid  the  £21  and  taxed  coats,  and 
sltenrards  the  plaintiff  lodged  the  writ  and  order 
in  the  oonnty  oonrt.  At  the  trial  in  tbe  county 
eoaxt  the   pbuntiff   leooTered   the  £2  odd,  with 

Olltl. 

Held,  that  be  wu  entitled  to  a  taxation  of  bis 
cotta  m  the  lower  aoale  in  nae  in  county  courts 
where  the  gum  reoovered  exceeds  £2  but  does  not 
exceed  £10,  and  not  on  the  higher  scale  where  the 
gnm  recovered  exceeds  £20  hut  does  not  exceed 
£50, 

Kubltv.  Beanett,  [1894]  2  Q. B.  329,  distinffuisbed. 
— Baii;ky  v.  WAiaoir  &  Co.,  Q.B.D.:  [1898]  2 
a  B.  270. 

a.  Interpleader  —  Extcutitm  on  goodt  of  third 
p«r«0n — Suhitantiid  grievance — Damagte  againet  high 
haitiff. — Damages  are  reooversble  on  an  interpleader 
mmmona  against  a  high  bailiff  of  a  county  court 
for  Uie  wizure  of  the  goods  of  third  persons,  the 
claimants,  by  way  of  execution  on  tbe  premises  of 
tbe  debtor,  wbete  tbe  claimants  have  suffered  a 
aubitantisl  grievanoe,  although  the  seizure  was 
bona  fide  and  there  waa  no  misconduct. — London, 
Chatham  asd  Dotzb  Railway  Co.  v.  Gable, 
Q.B.D.i  SOL.  T.  119. 

6.  Prariice— Notice  of  statutory  d^enee—SlatuU  of 
Limitations— CoiaUy  Court  Bulea,  1389,  1895,  ord. 
10,  rr.  14,  14a,  18a— ^orm  95a,— In  a  county  oourt 
■olicn  a  notice  of  a  defence  under  a  statute  of 
limitation,  filed  under  ord,  10,  r.  10,  is  sufScient  if 
it  complies  witb  ocd.  10,  r.  14a,  and  Form  95a,  and 
need  not  set  forth  tbe  particular  statute  relied  on 
nor  the  date  from  which  it  b«gan  to  run.  Ord.  10, 
r.  18a,  does  not  apply  to  defences  under  statutes  of 
limitation,— Eaton  tP.TAPLKT,  Q.B.D.,  463  ;  [1898] 
1  ft.  B.  963 ;  68  L.  J.  Q.  B.  638 ;  80  L.  T.  797. 

7.  Practice— ffotice  of  ttatutory  dtfenceStataU  of 
Fraudt,  s.  11— Sale  of  Goods  Ad,  1893  (56  &■  57 
i'id.  c.  71).  s.  i— County  Court  Rules,  1869,  1892, 
1895,  ord.  10,  r.  18a. — In  on  action  on  a  contract 
for  the  sale  of  goods,  of  tbe  value  of  £10  tbe  defence 
of  the  Statute  of  Fraads  (as  re-enaoted  by  the  Sale 
off  Goods  Act,  1893)  is  a  "statutory  defence " 
within  the  meaning  of  ord.  10,  r.  18a.  of  the  County 
'Court  Eoles,  1889,  and  tbe  defendant  if  he  inten<^ 
to  rely  on  it  must  give  notice  of  it  under  rule  10. — 
Bbutton  v.  BSANaoN,  Q.B.D. ;  [1898]  2  Q.  B.  219  ; 
7B  L.  T.  247. 

8.  Trial  vtith  Judge  and  Jury — Orifer  as  to  pay- 
ment of  costs  varied  by  judi/e  on  tubsegaej>i  application 
of  unsuccessful  party^Juriidiction^-'FaiiotaM  officio 
-Appeai — Prohibition.  — Where  a  connty  court 
judge  boa  made  an  order  be  afundiu  officio  and  has 
no  juTisdiotion  to  vary  such  order  afterwards. 

Where  an  order  baa  been  made  in  CHronmstances 
that  would  give  a  Divisional  Court  juriadiction  to 
issue  a  prohibition,  the  party  aggrieved  is  not 
thereby  deprived  of  his  right  to  appeal  against  aucb 
on  order  to  the  Divisional  Court  in  the  ordinary 
way  instead  of  applying  for  a  prohibition. 

BnTl-T  V.  Piilmer.  30  W.  R.  69,  8  Q.  B.  D.  9,  oon- 


aidered  and    followed. — Swektland    v.    Tubkisb 
CioABETTE  Co.,  Q.B.D.,  611 ;  80  L.  T.  472. 

Ekealso  Admiralty,  1-3;  Bankruptcy,  9;  Harried 
Woman,  3;  Praotioe,  3,  15. 

CRIMINAL  LAW:— 

1.  Evidence — Admissibility — Prisoner's  statement 
before  the  magistrate  reaffirming  evidence  given  by  him 
on  oath. — A  prisoner  chargad  with  an  offence  nnder 
tbe  Criminal  Law  Amendment  Act,  1885,  gave 
evidence  on  oath  at  tbe  bearing  before  the  magis- 
trate, and  afterwards,  in  response  to  the  usual 
inquiry  whether  he  wished  to  make  any  statement, 
said,  "  What  I  have  already  said  ia  true."  He  waa 
committed  for  trial. 

Held,  that  his  evidenoe  given  on  oath  before  the 
magistiat«  was  admissible  as  evidence  aaainst  him 
on  bis  trial. — Bbq.  v.  Bqq,  Nsbdeb,  Ex  pabtb, 
C.C.^.,  112;  [1898]  2Q.  B.  340;  79L.T.156. 

2.  Evidence— Miareception  of  evidence —Prisoners 
jointly  indicted— Case  stated  on  behalf  of  one  prisoner 
only— Crown  Cases  Ad,  1848  (11  ft  12  Vict,  c,  78), 
».  2.— Where  two  prisoners  jointly  indicted  bave 
been  convictpd.  and  a  question  has  been  reserved 
for  the  ooiuideiation  of  tbe  Court  for  Crown  Cases 
Reserved  on  b«half  of  one  of  them,  that  conrt 
haa  poirer,  under  11  ft  12  Yiot.  c.  78,  s.  2.  if  it  shall 
be  of  opinion  that  tbe  objection  rained  is  valid  and 
that  it  offecta  tbe  conviction  of  both  prisoners,  to 
quash  the  conviction  of  tbe  other  priaonef  as  well 
as  that  of  the  prisoner  on  whose  behalf  tbe  question 
bos  been  reserved,- Eko.  d.  SAiraDKRH,  C.C.B.; 
[1899]  1  a  B,  490;  68  L.  J.  Q.  B.  296  ;  80  L.  T.  28. 

3.  Evidence — Procedure — Prisonrr  sole  wifneis  for 
defence — Bight  of  prosecution  to  sum  up — Criminal 
Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  «.  I,  2,  3— 
Criminal  Procedure  Act,  1865  (28  &  29  Vict.  c.  18). 
a.  2.— Where,  on  the  trial  of  a  person  charged  with 
a  criminal  offence,  that  person  is  tbe  only  witness 
for  the  defence,  the  right  given  by  section  2  of  the 
Criminal  Procedure  Act,  1865,  tothe  counsel  for  the 
pros«KJution  to  sum  np  the  evidenoe  ia  not  taken 
away  by  tbe  C 

postponed  until 
his  evidence,  ai 
entitled  to  com 
person  charged 
prosecution . — I 
1  Q.  B.  160;  Gi 

4.  FaUe  jiri 
Similar  acts  b 
Bight  of  defend. 
—Bight  ofjudg 
to  give  evidence 
62  Vict.  c.  36), 
1898,  does  not 
evidenoe  for  thi 
does  it  negatii 
to  comment  up 
to  give  evidenc 

On  the  trial  i 
goods  by  false 
prisoner  oausec 
newspapers  suj 
bond  fide  busini 
business,  and  tl 
the  goods  on 
Evidence  was 
week  and  two 
soction  wilb  < 
supplied  tbe  d 
faith  of  tbe  sai 
for  their  goods. 

Held,  tbat  tl 
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tending  to  show  that  the  defendant  had  no  genuine 
bu8inef>8,  but  was  carrying  on  a  syBtem  of  fraud. 

JUfg.  V.  HoH,  9  W.  E.  74,  30  L.  J.  M.  C.  11, 
distil  I  guiebed. 

Reg.  V.  Francis,  22  W.  E.  663,  L.  E.  2  C.  C.  E. 
128,  followed,— Eeg.v.Ehodes,  Can.,  121 ;  [1899] 
1  Q.  B.  77  ;  68  L.  J.  Q.  B.  83 ;  79  L.  T.  360. 

5.  FaUiJicaUon  of  account — Collector  of  poor  rate — 
Balance  of  account — Falsification  of  Accounts  Act^ 
1876  (38  &  39  Vict.  c.  24),  «.  1.— A  collector  of 
poor  rates  whose  duties  included  the  keeping  of 
the  Overseers'  Eeoeipt  and  Paym<mt  Book,  stated 
the  account  showing  a  balance  to  be  due  from  the 
overseers  to  the  inhabitants.  This  balance,  which 
was  correct  as  to  the  difference  between  receipts 
and  expenditure,  he  stated  as  "  balance  in  hana." 
He,  however,  was  unable  to  produce  this  amount. 

Held,  that  the  words  "  in  hand  "  did  not  make 
the  entry  false,  the  account  being  a  correct  record 
of  receipts  and  expenditure,  and  that  the  collector 
could  not  therefore  be  convicted  of  falsification  of 
accounts  even  if  he  had  misappropriated  the 
amount.— E£G.  v.  Williams,  CCR,  ;  79  L.  T. 
739. 

6.  Fugitive  offender — Committal  to  await  return — 
Power  to  admit  to  hail  —  Jurisdiction  —  Fugitive 
Offenders  Act,  1881  (44  &  45  Vict.  c.  69).— Where  a 
magistrate  has  made  an  order,  under  the  Fugitive 
Offenders  Act,  1881,  committing  to  prison  a  person 
accused  of  having  committed  an  offence,  to  which 
Part  I.  of  the  Act  applies,  in  some  part  of  Her 
Majesty's  dominions,  or  within  the  jurisdiction  of  a 
Consular  Court,  to  await  his  return  to  the  place 
where  the  offence  is  alleged  to  have  been  committed, 
the  Queen's  Bench  Division  of  the  High  Court  has 
jurisdiction  to  admit  the  accused  to  bail  until  the 
time  for  his  return. — Eeg.  v.  Spilsbxtby,  Q,  B.  D.  ; 
[1898]  2  Q.  B.  615;  79  L.  T.  211. 

7.  Larceny — Restitution  and  recovery  of  stolen 
properttf — Current  coin  of  the  realm — Larceny  Aity 
1861  (24  &  25  Vict.  c.  96),  s.  lOO—Summan/  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49).  ss.  27  (3),  33 
(1). — A  current  coin  of  the  realm  which  has  nob  been 
passed  into  circulation  may  be  sold  as  a  cariosity, 
and  if  such  coin  has  been  stolen  from  its  owner  by 
the  vendor,  and  the  latter  is  subsequently  convicted 
of  larceny,  an  order  of  restitution  of  the  coin  to  the 
owner  may  be  made  against  the  purchaser  under 
section  100  of  the  Larceny  Act,  1861. 

Semhle,  that,  if  the  thief  has  dealt  with  the  coin 
as  current  coin  and  has  passf  d  it  into  circulation, 
no  order  of  restitution  can  be  made  against  a  bond 
fide  receiver,  notwithstanding  that  the  coin  may  be 
able  to  be  identified. 

A.  stole  a  five-pound  gold  piece,  which  had  never 
passed  into  oiroulation,  m>m  B.,  who  had  kept  it  as 
a  curiosity,  and  changed  it  with  a  dealer  of  curiosities 
for  five  sovereigns. 

Held,  that  an  order  of  restitution  might  be  made 
under  section  100  of  the  Larceny  Act,  1861.  against 
the  purchaser. — Moss  v.  Hanoook,  Q.B.D.^  698; 
ri899]  2  Q.  B.  Ill ;  68  L.  J.  Q.  B.  657 ;  80  L.  T. 
683. 

8.  Manslaughter — Infant  child — Neglect  to  provide 
medical  aid — Religious  belief  that  rnedical  aid  is 
iorong  ^Wilful  neglect — Ffivention  of  Cruelty  to 
Children  Act,  1894  (57  &  58  Vict.  c.  41).  s.  1.— 
Section  1  of  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  enacts  that  "  If  any  person  over  the  age 
of  sixteen  years,  who  has  the  custody,  charge,  or 
care  of  any  ohOd  under  the  age  of  sixtefn  years, 
wilfully  .  •  .  neglects  .  .  .  such  child 
t    .     .    in  a  manner  luely  to  cause  such  child  un- 


necessary suffering  or  injury  to  its  health    .    .    . 
that  person  shall  be  {^ty  of  a  misdemeanour.*' 

On  the  trial  of  an  mdictment  for  manslaQghter  it 
was  proved  that  the  prisoner  was  the  father  aod 
had  the  custody  of  a  child  of  the  age  of  ei^t  or 
nine  months ;  that  the  child  died  of  diazrhon  icd 
pneumonia;  that  during  its  illness  the  prisoner, 
though  aware  of  the  gravity  of  its  condiboii,  had 
not  provided  it  with  any  medical  aid  or  medkane: 
that  he  had  the  means  to  do  so ;  that  he  belooged 
to  a  sect  called  the  "  Peculiar  People,'*  who  aank 
it  contrary  to  the  teaching  of  the  BiUe  to  uae 
medical  aid  or  drugs  for  the  sick ;  that  the  prisooer 
employed  an  experienced  nurse,  also  a  member  d 
that  sect,  to  nurse  the  child  ;  ^at  he  was  in  otiier 
respects  a  kind  father ;  and  that  the  child's  life 
would  have  been  prolonged  and  probably  saved  if 
medical  assistance  had  been  procured.  The  prisooa 
was  convicted. 

Held,  that  there  was  evidence  that  the  prisoBer 
had  '<wilfnUy  neglected"  the  child  within  the 
meaning  of  the  above  section,  and  that,  desth 
having  ensued  from  such  neglect,  the  prisoner 
was  properly  convicted  of  manslaughter. — Beo.  r. 
SmaoB,  C.C.B.,  367;  [1899]  1  Q.  B.  283;  66 
L.  J.  a  B.  175 ;  79  L.  T.  662. 

9.  Obtaining  property  by  false  representatiomt— 
Property  obtained  in  England  on  false  repretentaticmi 
made  in  foreign  country — Jurisdiction. — A  penon 
made  false  representations  in  Glasgow  as  to  his 
credit  and  financial  position.  On  the  faith  of  tiiesp 
representations  goods  were  supplied  to  him  on 
credit  at  Gateshead,  in  the  coun^  of  Durham.  He 
was  shortly  afterwards  made  bankrupt.  Fpon 
these  facts  he  was  tried  at  Durham  for  the  offeooei 
—under  the  Debtors  Act,  1869  (32  &  33  Vict,  c  C2\ 
ss.  11  (13)  and  13(1)— of  having  obtained  the  goodi 
on  credit  by  false  representations  withia  focr 
months  next  bnfore  the  presenttitinn  of  a  bsak- 
ruptcy  petition  against  him,  and  of  having  obtsifi«d 
credit  for  the  goods  under  false  pretences. 

Held,  that  the  offences  were  committed  at  Gates- 
head, and  that  the  court  had  jurisdiction  to  try  the 
prisoner.— Keo.  v.  Blub,  C.C.R..  188;  ris99"  I 
Q.  B.  230 ;  68  L.  J.  Q.  B.  103 ;  79  L.  T.  o32. 

10.  Vagrancy — Pretending  to  tell  fortunes — Inin>i 
to  dfcf^ive  —  Rogue  and  vagabond —  ro^oiicy  Ad, 
1824  (5  Geo.  4,  c.  83).  s.  4.— By  the  Yagiaocy  AA, 
1824,  s.  4,  **  Every  person  pretending  or  professbis 
to  tell  fortunes,  or  using  any  subtle  craft,  means,  or 
device,  by  palmistry  or  otherwise,  to  deceiTe  and 
impose  on  any  of  His  Majesty's  subjects,"  skall  be 
deemed  to  be  a  rogpie  and  vagabond,  and  be  lisUe 
to  penalties. 

A  person  was  convicted  of  being  a  rogue  and 
vagabond,  for  that  she  did  unlawfolly  preteod  to 
tell  fortunes.  The  information  alleged  that  the 
defendant  did  pretend  or  profess  to  tell  fortuBSB. 
The  justices  were  satisfied  on  the  evidence  that  the 
defendant  had  unlawfully  pretended  to  teU  fotrtunei 
to  deceive  and  impose  upon  certain  of  Her  ICajesty't 
subjects. 

On  the  argument  of  an  order  nisi  for  a  certimmi 
to  remove  and  quash  the  oonviotioii. 

Held,  that,  in  order  to  justify  a  conviction  under 
the  statute,  tiiere  must  be  an  intent  to  deceive,  hut 
that  the  intent  was  implied  in  the  words  '*  preteod- 
ing  or  professing,'*  and  therefore  it  was  mmeossssiy 
that  the  intent  should  be  specifically  alleged,  sad 
the  conviction  was  good. — Rso.  v,  EirrwiSTLS,  Ex 
P.VBTE  Jones,  Q.B.D.;  [1899]  1  Q.  B.  846;  6^ 
L.  J.  Q.  B.  580 ;  80  L.  T.  656. 

See  also  Gibraltar,  Law  of. 
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DAMAGES:— 

1.  Mttuare  of — (Joniraetfor  tale  of  eoaU  to  «fttp— 
Sttb-contraet  by  vendor  viilk  colliery  otpnei — Coita  of 
TVuonabiy  defending  action  by  ahipowner — Solicitor 
and  client  cottt. — The  plaint^,  a  coal  tuerofaBot, 
«Dtarad  into  a,  contract  with  a,  shipowner  for  the 
(uppJy  of  bunker  coalB  to  shipB  over  a  certain 
pOTOd,  and,  in  order  to  oarry  out  this  oouttaot,  the 
plaintifF  entered  into  a  contract  with  the  defendants, 
irbo  carried  on  bnsineu  in  the  same  place,  for  the 
tnpplf  of  coals  to  the  ships  for  the  same  period, 
^e  defendants  having  made  default  in  the  supply 
of  coals,  one  of  the  ships  was  detained  in  dock,  and 
the  shipowner  hrought  an  action  against  the  plain- 
tiff to  recover  damages  for  the  detention  arising 
from  the  breach  of  contract.  Tbe  plaintiff  gave 
notioe  of  the  claim  to  the  defendants,  who  repudiated 
liability.  The  plaintiff  accordingly  defended  the 
action  and  paid  a  sum  of  money  into  court.  At  the 
trial  it  wan  held  that  the  amount  paid  into  court 
was  sufficient  to  satisfy  the  shipowner's  olaim,  and 
jadgment  was  entered  for  the  shipowner  for  the 
■mount  80  paid  into  court,  vith  coats  up  to  the 
time  of  the  payment  into  court,  the  plaintiff  to 
have  the  costs  of  tbe  action  subaeqaent  to  that 
time.  The  plaintiff  thereupon  saed  the  defendants 
for  breach  of  contract,  claiming  as  damages  (1)  tbe 
aiun  recovered  by  the  ehipowner  iu  the  former 
action,  (2)  the  costs  paid  to  the  shipoimer,  and  (3) 
the  difference  between  the  plaintiff's  costs  of  the 
action,  taxed  as  between  soUcitor  and  client,  and 
the  party  and  party  costs  subsequent  to  the  time 
of  the  payment  into  court  which  he  had  recovered 
from  the  shipowner. 

Held,  that,  as  tbe  plaintiff  had,  in  these  oironm- 
ttaoces,  acted  reasonably  in  defending  the  former 
action,  he  was  entitled  to  recover,  in  addition  to 
items  (1)  and  (2),  the  diffetenoe  between  the  solioitor 
sod  client  costs  of  the  action,  taxed  npon  the  footing 
that  another  person  was  going  to  pay  them,  aud 
tbe  party  and  party  costs  subsequent  to  tbe  payment 
into  court. 

ilamvwud  V.  Buwey,  20  a  B.  D.  79,  3G  W.  R. 
Dig.  (hi,  followed. 

BaxendaU  V.  London,  Cliatluim,  und  Dover  Rail- 
way Co.,  23  W.  E.  167,  L.  E.  10  Ex.  3o,  discussed. 
— Agius  u.  Great  Westers  Collikbt  Co. 
{Limited ),  C.  A .,  403  ;  [1899]  I  Q.  B.  413  ;  68  L.  J. 
Q.  B.  312  ;  80  li.  T.  140. 

2.  Meaaart  of — Implifd  warranty  of  fitntu — 
Brtadi — Action  againtt  perioH  to  whom  article  wai 
vxtTTanted^'Damagea  againil  him — Go»ta — Coite  of 
appml—Liability  of  warrantor.— Vpoa  the  letting 
of  an  article  for  a  certain  purpose  there  is  an  im- 
plied warranty  that  in  point  of  fact  the  article  is 
reasonably  fit  for  the  purpose  for  which  it  was 
supplied. 

V.  &  Co.  hired  some  sacks  from  O.  to  unload  a 
cargo  of  peas.  While  one  saok  was  being  hoisted 
out  of  the  ship  it  gave  way,  and  a  labourer  named 


ismjm 


1  the  CI 


inty  court  against 


v.  &  Co.  appealed  against  this  decision,  but  tbe 
appeal  was  dismiseud  with  costs. 

Held,  that  the  sack  was  not  reosunably  lit  for  the 
purpose  for  which  it  was  supplied,  and  that  tbere- 
foie,  the  action  in  the  county  court  not  having  been 
unreasonably  defended,  V.  &  Co.  could  recover 
ogunst  O.  the  £,2a  damages,  the  costs  they  had  to 
pay  B.,  and  tbeir  own  costs  in  that  court,  on  the 
authority  of  Mawl-ray  v.  Merri/weathfr  {73  L.  T. 
Bfp,  4^9),  but  that  the  costs  of  the  appenl  conld 
not  b«  recovered. — Yooam  v.  Ohltoh,  Q.B.D.  ; 
79  L.  T.  384. 


Bee  also  Arbitration,  1 ;  Banbmptoy,  10 ;  Con- 
traot,  1,  8:  Divorce,!;  Insuranoe,  5 ;  Uortgage,  2 ; 
Ship,  13  ;  Vendor  and  Pnrohaoer,  7. 

DEED  of  AEEANaBMENT:— 

Deed  for  benefit  of  creditori  gentrally — Begittraiion 

—  Validity— Deedt  of  Arrangernrnt  Ad,  1887  {50  ft 
ol  Vict.  c.  51),  as.  4,  5,  IS.— A  debtor  who  was 
unable  to  pay  his  debts  called  a  meeting  of  his 
creditor*,  at  which  he  stated  that  his  liabilitiea  wer« 
about  £5,500,  of  which  about  £3,600  was  for  mon^ 
lent  by  relatives,  and  his  assets  about  £900.  It 
was  arranged  that  the  relatives 

their  olaima,  tliat  the  creditors 
composition  of  5s.  in  the  pound, 
who  was  present,  should  be  th 
creditorr.  Three  days  later  a  di 
between  tbe  debtor  and  P.  by  wt 
consideration  of  £50  paid  to  hio 
alt  bis  property  to  P.  absolab 
trustee "  for  the  debtor  or  his 
covenanted  to  pay  in  full  all  c 
debtor  which  would  have  a  prt 
bankruptcy  and  to  pay  a  composi 
pound  to  the  creditors  on  their  dt 
£1,800.  This  deed  was  not  regisi 
Held,  that  the  deed  was  a  d< 
benefit  of  creditors  generally  with 
Deeds  of  Arrangement  Act,  1887 
all  intents  and  purposes  because  j 
tered  as  required  by  the  Act. — He 
C.A.;  80L.  T.  847. 

DESIGN  :— 

Regittratipn  of  design — Applica 
"  Wem   or   original" — "Pattern"- 

—  Ulatulory  rfquiremenia  —  "  All 
Coffin  I'latu — I'atente,  Duignt,  i 
Act,  1883  (46  ft  47  Virt.  c.  S7) 
De»ign>  Rulet,  1890,  r.  9.- The 
section  60  of  the  Patents,  Designs, 
Act,  1883,  was  not  intended  U 
technical  sense  as  excluding  an; 
ordinarily  fall  within  it;  and  "pi 
that  section  might  include  "  shap 
tion  "  or  "  ornament." 

The  decision  of  the  Court  of  A] 
son't  Begitttred  Detign,  [1898]  1  Cl 
Hbath  &  Sons  (LmiTED]  v.  I 
[1S9B]  A.  C.  499 ;  79  L.  T.  1. 

DITORCB  :— 

1.  Damages—CO'reapondent. — L 
is  not  the  only  ground  on  which  i 
be  assessed  against  a  co -responds 
therefore  that  a  husband  was  a 
wife  at  the  time  she  was  seduced 
claim  for  damages  hy  the  bus 
adulterer. ^EVANS  v.  EVANS,  1' 
L.  J.  P.  70. 

2.  Desertion  —  Susband'i  refi 
iididtermia  servant — Consequent  sf 
Z)eere«.— Upon  a  wife's  petition  f 
grounds  of  desertion  and  adulter 
the  respondent  had  refused  to  I 
with  and  to  discharge  a  servant 
taxed,  be  admitted  that  he  had  et 
The  petitioner  (hereupon  left 
although  overtures  were  snhaequ 
respondent  for  a  resumption  ol 
pebtJoner  never  returned  home,  > 
sisteut  refusal  of  tbe  responden 
servant  in  question. 

Held,  that  the  conduct  of  the  h 
"desertion"  within  the  meanii 
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Acts.— Koch  v.  Kooh,  P.D.  <fc  Ad.D.\  [1899]  P. 
221 ;  68  L.  J.  P.  90. 

3.  Wife^s  petition — CohahitaJtion, — A  haBband  may 
be  gn^ilty  of  desertion,  though  the  husband  and  wife 
have  never  cohabited. — ^De  Laubanque  t;.  De 
Laubanqub,  P.D,  &  Ad,D. ;  68  L.  J.  P.  20 ;  79 
L.  T.  708. 

4.  Evidence — Indian  marriage — Certificate — Copy. 
— ^The  court  will  accept  as  proof  of  a  marriage  in 
India  a  copy  of  the  original  marriage  register  fur- 
nished by  the  India  Office. — Westmaoott  v.  Wbst- 
MAOOTT,  P.D,  &  Ad,D. ;  68  L.  J.  P.  63;  80  L.  T. 
632. 

0.  Foreign  law — Decree  of  foreign  court  competent 
to  deal  unth  the  cause — Irregularity — Want  of  JuriS' 
diction  —  Validity,  —  A  decree  pronounced  by  a 
foreign  court  competent  to  deal  with  the  case  must, 
if  not  contrary  to  natural  justice,  be  treated  in  this 
country  as  valid  until  it  is  set  aside,  though  the 
irregularities  of  the  process  by  which  it  was 
obtained  were  such  as  by  the  local  law  to  deprive 
the  foreign  court  of  jurisdiction.  A  decree  of 
divorce  pronounced  by  a  Florida  divorce  court 
between  persons  whom  it  was  competent  to  sum- 
mon before  it  will,  therefore,  be  received  here  as 
valid,  even  if  it  be  the  law  of  Florida  that,  the 
the  summons  haviog  been  issued  only  ten  days 
(instead  of  ten  clear  days)  before  the  return  day, 
the  court  had  no  juri<«dictiou,  and  i^s  decree  is  an 
absolute  nullity. — Pembbbton  ?».  Hughes,  C.A., 
354;  [1899]  1  Ch.  781;  68  L.  J.  Ch.  281;  80 
L.  T.  369. 

6.  Maintenance  of  wife  and  children — Payment  of 
capital  sum  without  settlement — Matrimonial  Causes 
Act,  1867  (20  &  21  Vict.  c.  85),  s,  32-'Matrimfmial 
Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  4.— Upon  a 
dissolution  of  marriage  at  the  suit  of  the  wife, 
where  the  husband  disappeared,  and  the  only  asset 
available  was  a  sum  of  money  standing  in  his 
name  in  a  suit  in  the  Chancery  Division,  the  wife 
being  entirely  without  means,  the  court,  on  a 
petition,  ordered  the  beJance  (about  £200),  after 
payment  of  costs,  to  be  paid  to  the  wife  (without 
an^  settlement)  for  the  benefit  of  herself  and 
children. 

Morris  v.  Morris,  31  L.  J.  P.  &  M.  33.  followed. 
—Stanley  v.  Staitlet,  P.D.  cfe  Ad.D.,  272 ;  [1898] 
P.  227 ;  68  L.  J.  P.  7 ;  79  L.  T.  104. 

7.  Nullity — Alimony  pendente  lite  after  decree  nisi, 
— ^Where  it  has  been  proved  beyond  question  that  a 
marriage  sought  to  be  set  aside  was  bigamous,  the 
court  has  discretion  to  at  once  relieve  a  petitioner 
from  the  obligation  to  pay  alimony  pendente  lite 
between  decree  nisi  and  decree  absolute. — Childers 
V,  Childers,  P.D,  &  4d.i>. ;  68  L.  J.  P.  90. 

8.  Permanent  maintenance — Substituted  service — 
Petitioner's  affidavit  of  ignorance  as  to  respondents 
7ohereahout8, — In  an  application  for  substituted 
service  of  a  petition  for  permanent  maintenance, 
the  affidavit  of  the  petitioner  proving  ignorance  of 
the  respondent's  whereabouts  is  not  essential. — 
Scuraml  r.  ScHRAML,  P,D,  &  Ad,D,;  68  L.  J.  P. 
47  ;  80  L.  T.  328. 

9.  Permanent  maintenance — Variation  of  order — 
Practice — Appeal. — A  wife  obtained  a  dissolution  of 
marriage  and  filed  a  petition  for  maintenance. 

A  large  portion  of  the  respondent's  income  was 
derived  from  a  mortgage  producing  5  per  cent. 

The  registrar  made  his  report  and  the  court 
confirmed  it  on  the  basis  of  the  respondent's  income 
during  the  subsistence  of  this  mortgage.    Notice 


that  the  mortgage  was  to  be  paid  off  had  now  bes 
given. 

Application  was  now  made  to  vary  the  order  on 
the  ground  that  after  payment  of  tiie  moftgige 
interest  at  the  rate  of  5  per  cent,  oould  not  be 
obtained,  and  that  under  the  circunutaDon  the 
respond^t  woold  be  deprived  of  an  undue  amomt 
of  moome. 

Held,  that  the  point  not  having^  been  takaa  or 
reserved  at  the  hearing  of  the  motion  to  caofitm 
the  registrar's  report,  the  court  bad  now  no  power 
to  vary  the  order,  and  that,  except  by  coDsmt,  bo 
variation  thereof  ooald  be  obtained  except  bj 
appeal. — Smith  v.  Smith,  P.D.  it  Ad.D.;  79  LT. 
124. 

10.  Pradice —  Co-^eapondent  —  AMumed  aaae  — 
Service  —  Amendm/ent  of  petition*  —  The  hnebnd 
petitioned  for  a  divorce  on  the  ground  of  his  wife*! 
adultery  with  a  man  who  was  nnknown  to  tiie 
petitioner,  but  who  was  alleged  to  have  oohaUiid 
with  the  respondent  under  a  name  known  to  tfce 
respondent.  The  petitioner,  who  was  abroad, 
applied  for  leave  to  proceed  withoat  a  co-respoo- 
dent,  or,  alternatively,  for  substituted  aervioe  on  the 
unknown  man  under  the  name  known  to  the 
petitioner. 

Held,  that  substituted  service  by  advertimiiflBt 
ought  to  be  ordered,  but  that  the  petition  miglit  b« 
amended  without  being  resworn. — ^Nicholas  r. 
Nicholas,  P.D.  <fe  Ad,D.\  68  L.  J.  P.  66;  80 
L.  T.  422. 

11.  Practice — Irish  divorce  bill — Evidence  taken 
in  India, — Evidence  taken  in  India  on  oommisBfMU 
and  received  and  acted  on  by  the  Queen's  Beoch 
Division  of  the  High  Court  of  Justice  in  Irelaad, 
admitted  to  be  used  on  the  second  reading  of  la 
Irish  divorce  bill— JoNEs'  DivoBOB  Bill,  H.L, 
[1899]  A.  C.  348. 

12.  Restitution  of  conjugal  rights — StparaUow— 
Covenant, — ^A  breach  of  ooTenant  in  a  deed  ol 
mutual  separation  must  be  of  a  substantial  aad 
deliberate  nature  to  prevent  the  party  committiBg 
the  breach  setting  up  the  deed  as  a  defence  to  i 
suit  for  restitution  of  conjugal  rights.  —  Kussc 
v,  KuNSKi,  P.D,  dk  Ad.D. ;  68  L.  J.  P.  18. 

13.  Variation  of  marriage  settlements — Z)i>vrcW 
loife — Power  of  appointment  in  favour  of  husband— 
Remainder  to  children  in  default  of  appointmeat^ 
Settlement  varied  as  though  pofver  of  appoiatmad 
exercised — Proportion  of  wife's  income  to  be  appnh 
priated  to  husband  and  children — 20  &  21  Vict.  c.  U, 
s.  45 --22  &  23  Vict,  c  61,  s.  5.— Under  a  marrisgs 
settlement  a  fund,  the  property  of  the  wife,  wis 
settled  on  her  for  life  with  a  power  to  i^poiiit  bf 
will  to  the  husband  for  life  in  case  he  sorvived  bsr, 
and  in  default  of  appointment  to  the  cfafldien  of 
the  marriage  absolutely. 

Held,  that  on  the  wife's  divorce  without  exeraaag 
the  power  of  appointment,  the  oourt  had  power  to 
order  that  the  mcome  of  the  settled  fund  ahooU  be 
paid  to  the  husband  for  his  life  after  the  wife^i 
death,  in  spite  of  the  fact  that  the  dhildren's  intensls 
might  thereby  be  diminished,  the  ground  of  the 
decision  being  that  the  husband  and  the  childicB 
ought  to  be  placed  in  the  same  poaition,  aa  neady 
as  circumstances  would  permit,  as  if  the  family  fifc 
had  not  been  broken  up  by  the  wife,  and  that,  bat 
for  the  wife's  misconduct,  she  would  in  all  pcob* 
ability  have  exercised  the  power  of  appointmeDt  rx 
the  husband's  favour. — ^Habtopf  c*.  IL\JBXorf, 
P.D,  &  Ad.D, ;  68  L.  J.  P.  33 ;  80  L.  T.  297. 

14.  Variation  of  settlement — Allowance  for  hudaxi 
— Settlement  of  one- third — Incum!'rnttcts  om  ittxijmt**/ 


Voktrb 
6S 


DieKST. 


PVwftntaiJira/  Xflv« 


vri/t—Meaarrionarjf  life  intemt  of  wife — ABowanee 
to  child  tf  marriaffs—Cotainuance  of,  afUr 


mt^vritu—ajpteM  tsinunubauxi—PrucHee—Divoref 
Act,  1857  (30  &  21  Vid.  k.  85),  m.  32,  IS.— In 
detemuDing  th«  irttiemflBt  to  1m  iiii4e  ont  of  the 
moome  of  r  penoa  who  u  ordered  to  make  a  ulti^A- 
Dtent  under  Um  IHTorce  Act,  1857,  it  niiut  be 
aaoertained  wlut  the  penon  ordered  to  settle 
reoeiTee  after  keejMng   down  all  charge*  on  Die 

Id  ordering  a  settlement  to  be  made  under 
■ection  45  of  the  Divoroe  Act,  1857,  the  court  hat 
jnziadiotian  to  take  into  aoooont  any  property  to 
which  a  goiltjr  wife  is  entitled  in  revenion,  and  it 
i»  proper  m>  to  do,  haTing  regard  to  the  [wfaiciple 
««tKbliahed  b;  itarch  v.  March,  1  P.  ft  D.  440,  and 
Noel  Y.  Noel,  10  P.  D.  179,  notwithatandfaig  the 
d«ciaion  of  Butt,  J.,  in  HarrUon  v.  Harriion,  12 
P.  D.  130. 


section  45  of  the  Divoroe  Act,  1867,  to  oootiQiie 
after  he  hai  attuned  Hi  majoritj',  yet,  under 
!.i  ~- 1 ^  jt  j,  propa,  that  tj^  pj;o_ 


19.  Wife's  petition — Anmvr  alleging  adiMary,  but 
Maiming  no  reli^^Co-retpondail's  intervention— W 
A  21  Viet.  e.  85,  i.  28—29  4  30  Vict.  c.  32,  a.  2.— To 
ft  wife's  petition  for  diasolation  of  marriage,  the 
hnabaad  filed  an  answer  aUeging  his  wife's  adultery, 
Imt  ^iMTpipg  no  relief* 

Held,  that  the  man  with  whom  adultery  was  said 
to  have  been  oonuuitted  had  no  right  to  intarrene. 
— Habsop  v.  Hahrop,  P.D.  <£  Ad.D. ;  68  L.  J.  P. 
S8;  80  L.  T.  171. 


16.  Wi/^ti 
toith  third  farty,  and  t 


wifi, 


r  crmt-Teiief-~(h- 

.    .^  ..  JtiioJ    Cauee*    Act, 

1857  (20  ft  21  Viet.  c.  85),  i.  28— ^atriJwwiW  Cautea 
Act,  1806  (29  Viet.  c.  32},  «.  2.— If,  on  the  presenta- 
turn  of  a  petition  for  diTMoe,  a  respondent  merely 
pots  is  an  answer  to  the  petition  asUng  that  the 
petition  shall  be  ditmissed  and  no  fnrth^  rdiet,  the 
mterventiom  of  a  third  party,  whose  name  has  been 
mentioned  in  the  answer,  is  not  permissible.  He 
«*n  ODly  intcarvene,  if  the  answer  olaima  snoh 
fnrthf r  relief  as  wonld  admit  of  the  answer  being 
treated  as  a  oroas-petitian. 

Harrop  v.  Sarrop,  [1899]  P.  61,  approved.— 
Lows  V.  Lowe,  C.A..  553;  [1899]  P.  204;  68 
X..  J.  P.  60 ;  80  L.  T.  575. 

17.  Wife' t  petition — Maintenanoe — Baeie  of  caicu- 
iation. — On  an  applioation  for  permanent  mainten- 
^nee  by  a  wife  who  had  obtained  a  decree  ni$i  on 
the  ground  of  her  husband's  oraeltr  and  adultery, 
tiie  register,  treating  Hm  husband's  prop«arty  as 
prodndng  4  per  oent.  per  annum,  recommended 
tiiat  an  annnJ  sum  shtmld  be  secured  to  the  wife 
<m  the  husband's  ptopertr,  tatHi  snm  amounting  to 
one-third  of  the  inoome  {hereof  at  4  per  omt. 

The  oonxt  varied  the  report  by  ordering  that  this 
nun  should  be  secured  on  a  third  omy  of  the 
husband's  property,  and  that,  as  to  the  diffvenM 
between  this  sum  and  the  sum  produced  by  sudi 
third  invested  in  trust  securities,  the  wife  must  be 
ocRiteai  with  the  husband's  perscmal  oovssianti 

On  appeal. 

Held,  that  this  OTder  was  rij^t,  and  that  the 
sppeal  must  therefore  be  dismissed. — Shorthoxtse 
v.  Shosiw>CO,  C.A. ;  79  L.  T.  366. 


18.  ITift'i 
Orueliy  ie/ore  MporofMn  dttd-^  Covenant  nit  to  n  . 
Uttd^ended  suA. — ^le  court  granted  a  wife  a  decree 
for  diasolntiao  of  ti»  nutniage  on  the  gronnd  of 
her  husbsnd's  cruelty  and  adultery,  the  orudty 
bdng  before  the  date  of  a  separation  deed,  not- 
withstanding a  oovMiant  in  uie  deed  providing 
that  no  prooeedings  should  be  taken  in  respect  ^ 
such  misoondnot,  on  the  grotmd  that  the  deed  had 
not  been  pleaded. — DowLHTO  v.  Dowliko,  P.D.  A 
Ad.D.,  272  ;  [1898]  P.  228  ;   68  I*  J.  P.  8. 

See  also  Bankruptcy,  10 ;  Justices,  4,  5, 

U8EHBNT:— 

\VKty  agnement — Pertonal  or  real  right — 
1  qftrttmway. — Where  a  servitude,  snoh  as  a 
right  of  way  for  a  tramway,  is  claimed  as  having 
bmn  granted  by  an  ins<mment  in  writiDg  subscribed 
by  the  proprietorof  theland  burdened,  Uie  foot  that 
the  dominant  tenement  has  not  been  acquired  at 
the  date  of  the  instenment  cannot,  after  it  hs>s 
been  actually  acquired,  prevent  the  servitude  from 
becoming  a  legal  acoeawirv  to  the  dominant  tene- 
ment, provided  the  servitade  was  so  used  as  to  give 
reasonable  notice  of  the  bnrden  to  any  person  in 
whom  the  property  of  the  land  might  snbeequently 
become  vested.  And  although  the  iottrument 
granting  the  privilege  was  in  terms  which  might 
appropnately  be  employed  in  the  constitution  of  a 
person^  obligation  only,  that  is  not  oonolusive 
MCalnst  the  constitution  of  a  proper  burden  upon 
the  land,  if  it  be  matter  of  reasonable  inference 
from  the  terms  of  the  document,  or  the  oiroum- 
stanoes  of  the  case,  that  the  constitution  of  a  real 
servitude  was  what  the  patties  contemplated. 

An  agreement  between  the  proprietor  of  the 
estate  of  W.,  the  feuars  of  part  of  that  estate, 
and  a  railway  company,  jnovided  for  the  use  and 
constrootian  by  the  railway  company  of  a  tramway 
through  the  lands  of  W.,  including  uie  lands  of  the 

Held  (Lord  Ucnrris  disientingj,  leversing  the 
deosion  of  the  Court  of  Session,  (1897)  24  B.  1148, 

that  the  privilege  o 

as  it  continued  was 
all  singular  ■ttooessc 

— NOBTH  " 

Co.,  H.  L. 


lAndiord 


ECCLESIASTICAL  : 

1.  Burial — Ditini 

of  Gonmstory  Cmtrt- 

c.  81),  I.  25.— An  eo 

in  granting  a  faeult 


to  whom  tiie  gtount 
the  purpose  of  D 
oemete^  company 
interred. 

A  taaulty  was  gn 
to  open  a  certain  va 
to  open  the  lid  of 
order  to  open  the 
necessary  to  remove 
a  body. 

SemiAe,  that  a  li 
puisnant  to  seotion : 
required  for  such 
faon%.~B£a.  v.  1 
2Q.  B.  371;   SOL. 

2.  Churchyard — 1 
yard — "  A^oining  " 
Conierration  of  Ch 
Vict.e.  133).— Aplo 
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JSimbmaHieal  Law. 


DIGEST, 


[WeeUj  Beportar,  Bapt »» 18HL 
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■lie  to» '  but  separated  by  a  biffhway  from,  an 
exifltiiig  chmchyaid  was  proposed  to  be  added  to 
^^  ohurohyard  under  the  Consecration  of  Ohtiroh- 
yards  Act,  1867,  which  contains  provisions  for  the 
oon-reyance  and  consecration  "of  portions  of  ground 
adjoining  and  added  to  flTisting  dinrdiyards." 

Held,  that  it  was  **  adjoining"  land  within  the 
meaning  of  the  Act.— Batemak  (Babonbss)  and 
PABKsf  S  OoNTBAOT,  £e,  Gh»D.  Kehewich,  J.,  516 ; 
[1899]  1  Ch.  599 ;  68  L.  J.  Cb.  330 ;  80  L.  T.  469. 

3.  EcdeaioLstioal  Commisaionera  —  Olebe  lands — 
Conirad/or  sale — Non-payment  of  purchase-money — 
Specific  performance  —  Right  to  sue  —  Ecdesiastieal 
Leasing  Act,  1842  (5  &  6  Vict,  c  108),  and  1858  (21 
&  22  Vict*  c,  57).— By  an  agreement  made  in  July, 
1873,  D.,  a  vicar,  agreed  to  sell  to  trustees  of  settled 
estates,  with  the  consent  of  the  tenaot  for  life  and 
also  of  the  Ecclesiastical  Commissioner^  and  the 
patron  of  the  living,  certain  glebe  lands  for  the 
sum  of  £24,963.  The  Ecclesiastical  Commissioners 
were  parties  to  and  executed  the  contract.  The 
title  was  accepted,  and  the  tenant  for  life  went  into 
possession,  luiterest  on  the  unpaid  purchase-money 
(which  was  more  than  an  investment  would  have 
produced)  was  paid  regularly  to  the  vicar  and  his 
successors  in  omoe  until  1896,  when  the  Ecclesi- 
astical Commissioners  brought  an  action  claiming 
specific  performance  of  the  contract,  or  damages, 
or,  in  the  alternative,  the  eoforoement  of  a  vendor's 
lien. 

Held,  that  the  Ecclesiastical  Commissioners,  by 
virtue  of  their  statutory  powers,  were  bound  to  see 
that  the  purchase-money  was  paid  and  secured,  and 
that,  therefore,  they  had  a  good  cause  of  action. — 

ECGLBSIASTIGAL  COMMISSIONERS  V.   PiNNEY,    C»A,, 

136;  [1899]  1  Ch.  99;  68  L.  J.  Ch.  30;  79 
li.  T.  604. 

4.  FacuUy — Jurisdiction — Re-pewing  of  portion  of 
new  parish  church  originally  appropriijied  to  school 
children — Absence  of  power  in  Ordinary  to  authorize 
the  creation  of  pew-rents — Position  of  parishioners 
subscribing  to  church  expenses — Church  Building  Act, 
1818  (58  Geo.  3,  c.  45),  ss.  75,  77,  84,  S6— Church 
Building  Act,  1822  (3  Geo.  4,  c.  72),  ss.  36,  37— 
ChurchuHirdsns, — ^The  seats  in  a  new  parish  church 
were  in  1885  allotted  by  the  Ecclesiastical  Com- 
missioners as  follows  :  two  pews  for  the  vicar  of  the 
parish  and  his  family ;  315  sittings  to  be  let  to  pew- 
renters  ;  222  sittings  as  free  seats,  and  seventy-two 
sittings  as  seats  for  children,  in  the  expectation  tiiat 
the  population  of  the  parish  would  in  the  main  be 
composed  of  working  men.  This  expectation  was 
not  realized,  and  in  1898  the  vicar  and  church- 
wardens of  the  parish  applied  to  the  Ordinary  to 
authorize  by  faculty  the  substitution  of  pews  for 
adults  in  the  place  of  the  seventy- two  sittings 
allotted  as  children's  seats  as  above  mentioned,  and 
the  letting  of  the  substituted  pews  at  pew-rents  to 
be  expended  in  church  improvements  and  expenses. 

Held,  that  the  Ordinary  had  no  jurisdiction  to 
grant  a  faculty  appropriating  to  other  purposes 
seats  allotted  by  the  Ecclesiastical  Conmnssioners 
as  free  seats  or  authorizing  the  letting  of  any  seats 
to  pew-renters,  but  that  a  faculty  might  be  decreed 
in  his  discretion  for  the  substitution  of  pews  for 
adults  in  which  the  churchwardens  might  seat 
parishioners  in  the  place  of  the  seventy- two  sittings 
for  children ;  the  allotment  of  such  sittings  having 
been  made  by  the  Ecclesiastical  Conunissioners 
without  statutory  authority. 

Senile,  the  churchwardens  of  a  church  built  under 
the  Church  Building  Acts  may,  in  seating  the 
{>arishioners  in  seats  in  the  church  not  appropriated 
to  pew-renters  or  allotted  as  free  seats  by  the 


Bodesiastioal  Commissioners,  give  a  prefisreDos  t^ 
uyplioants  who  voluntarily  subsoribe  to  a  fond  for 
church  im^ovements  and  expenses. — Yigar  of  St. 

SaYIOUB.    WBSTaATB-ON-SBA  V.    PaBISHIOXEBS  OF 

Same,  Hottseican  Intervenino,  P,D.  A  Ad.D.; 
[1898]  P.  217. 

EDUCATION  :— 

1.  Emptoynyeni  of  child — Purposes  of  gain  — 
Domestic  work — Elementary  Education  Ad,  1876  (39 
&  40  Vict.  c.  79},  s.  47.— A  child  aged  thirteen,  who 
had  not  obtained  the  certifioato  mentiooed  in 
section  5,  sub-section  2,  of  the  Education  Aet, 
1876,  and  Who  did  not  come  within  the  exetnplioa 
in  section  9,  was  kept  at  home  by  her  father  and 
employed  in  household  work,  whereby  the  cliild*s 
mother  was  enabled  to  go  out  to  work  and  to  earn 
a  weekly  wage. 

Held,  that  the  father  had  not  employed  his  child 
in  any  labour  for  the  purposes  of  gain  within  the 
meaning  of  section  47  of  the  Act,  and  was  not 
liable  to  conviction  under  that  section. — ILkTUJUft 
v.  Lawbbnoe,  Q.B.D,,  559;  [1899]  1  Q.  B.  1000; 
68  li.  J.  Q.  B.  714 ;  80  L.  T.  600. 

2.  Refusal  of  chUd  at  voluntary  school — Ten-ler  of 
child  at  such  scTiool — Non-attendance — Breach  of  bye- 
law — ReoMmahle  excuse, — ^IJnder  the  bye-laws  of  the 
S.  School  Board,  the  parent  of  every  child  not  Ims 
than  five  or  more  than  thirteen  years  of  age  diiU 
oaose  such  child  to  attend  school,  unless  there  diall 
be  a  reasonable  excuse  for  non-attendanoe. 

The  child  of  the  appellant  was  ten  years  of  age, 
and  had  up  to  May,  1898,  attended  at  St.  G.  School, 
which  was  a  voluntary  and  public  elementary  sdhod* 
but  had  then  been  refused  admission.  The  Bdaea- 
tion  Department  had  confirmed  the  action  of  ths 
managers  in  refosing  admission.  Since  than  the 
appelhuit  had  and  still  declined  to  send  the  oiiild  to 
any  other  school  than  St  G.  SchooL  He  had  bad 
notice  of  the  managers'  refusal,  and  was  infonsed 
by  the  S.  School  Board  that  he  must  send  his  diiU 
to  another  school,  and  the  board  had  mentioned  to 
him  certain  schools  within  two  mileB  that  woald 
receive  the  child.  On  several  occasions  the  ap- 
pellant sent  the  child,  between  May  and  Septsmbar. 
to  the  doors  of  St.  G.  School,  but  it  was  always 
refused  admission. 

Held,  that  the  offering  did  not  oonstitate  an 
attendance,  and  that  no  reasonable  ezcoae  for  the 
non-attendance  had  been  proved. — JoHSS  v.  Bow- 
LAHD,  Q.B.D, ;  80  L.  T.  630. 

3.  Teacher* s  remuneration — Superannuation  famd-- 
Management  hy  board  ^Elementary  Education  Ad^ 
1870  (33  &  34  VicL  c.  75),  s.  35.~A  school  boaid 
established  and  managed  a  superannuation  fund  for 
the  payment  of  allowances  to  their  officers  and 
teachers  upon  their  superannuation.  Thia  fond  wai 
provided  by  annual  deductions  from  the  salaiiwi  d 
the  officers  and  teachers,  made  in  pursnanoe  of  con- 
tracts between  tiiem  and  the  board. 

Hdd,  affirming  the  judgment  of  a  Divisional 
Court,  [1898]  1  Q.  B.  4,  that  the  offioen  aai 
tsachers  could  not  recover  back  the  amomt  of  ths 
deductions  from  their  salaries,  for  (1)  even  if  it  wm 
ultra  vires  for  the  board  to  pay  the  expcnaos  of 
managing  the  fond  out  of  the  school  rates,  it  was 
no  part  of  the  oontract  between  the  board  and  tiw 
officers  and  teadhers  that  this  should  be  done,  and 
the  making  of  idie  contract  was  therefore  not  attrs 
vires;  (2)  assuming  that  the  board  oonM  not 
undertake  ihe  management  of  the  fond,  in  the 
absence  of  power  unoer  the  Elementary  EdneaiMB 
Acts  to  do  so,  the  money  having  been  implied  to  ths 
purposes  for  which  it  was  subscribed,  sind  the  sab- 
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foiibflrs  having  had  the  right  to  parttoipate  in  the 
benefits  of  the  fund,  there  had  been  no  failoze 
of  condderaiion. — PhilupsI  v.  London  School 
BOASD ;  CooKEBTON  V.  Qame,  G,A,  ;  [1898]  2  Q.  B. 
447 ;  79  L.  T.  60. 

SLECnON  LAW:— 

1.  Municipal  corporation — Naminatum — Candidate 
— Big?U  to  petition — Disqtialification  existing  at  date  of 
nomination — Municipal  CorporaUona  Act,  1882  (45 
&  46  Vict.  c.  50),  M.  77,  88.— The  petitioner  and  the 
respondent  were  duly  nominated  as  candidates  for 
eleotion  to  the  offioe  of  councillor  for  a  ward  of  a 
monioipal  borough.  The  petitioner  was,  at  the  time 
of  his  nomination,  interested  in  a  contract  with  the 
corporation  of  the  borough.  At  the  hearing  of 
objections  to  nomination  papers  the  respondent 
objected  to  the  petitioner's  nomination  on  the 
ground  that  his  interest  in  such  contract  disqualified 
him  (under  section  12  (1)  (c)  of  the  MunidpiBl  Ck>r- 
porations  Act,  1882)  lor  eleotion.  The  ma^or 
allowed  the  objection,  and  the  respondent,  bem^ 
the  only  other  candidate,  was  dedarM  to  be  elected 
as  on  an  uncontested  election.  On  a  petition  being 
presented  by  the  petitioner  a«ainst  the  return  of  the 
respondent,  it  was  admitted,  on  the  authority  of 
Fritchard  ▼.  Mayor,  (fee,  of  Bangor,  37  W.  E.  103, 
13  App.  Cas.  241,  that  the  mayor  had  no  jurisdiction 
to  entertain  the  objection,  but  it  was  contended 
that  the  petitioner,  being  disqualified  at  the  date  of 
the: nomination,  was  not  entitled  as  a  candidate 
{within  the  meaning  of  sections  77  and  88  of  the 
Act)  to  present  a  petition. 

Held,  that,  although  the  petitioner  was 
disqualified  for  nomination  as  weU  as  for  election, 
yet,  having  been  nominated  in  proper  form,  he  was 
a  **  candidate  "  and  entitled  to  present  the  petition. 

MonJa  ▼,  Jackaon,  1  C.  P.  D.  683,  25  W.  B.  Dig. 
110,  distinguished. — H^ifobd  v.  Lynskey,  Q.B.D. 
663;  [1899]  1  a  B.  852;  68  L.  J.  Q.  B.  599;  80 
L.  T.  417. 

2.  Municipal  election  —  Illegal  hiring  —  Belief— 
Ptactice — Municipal  Elections  {Corrupt  Practices) 
Ad,  1884,  s,  20. — Where  an  application  for  relief 
from  an  illegal  hiring  is  made  under  section  20  of  the 
Mnnidpal  Elections  Act,  1884,  by  several  candi- 
dates, a  joint  afiidavit  of  the  facts  upon  which  the 
application  is  based  ought  to  be  made  by  all  the 
applicants.— Andrews,  Be,  Q,B.D.  ;  68  L.  J.  Q.  B. 
683. 

3.  Parliament — Illegal  practice — Penalties — Beturn 
of  election  expenses — **  Transmit,**  meaning  o/— 
Corrupt  and  IllegcU  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  61),  s.  33,  sub-sections  1,  5.— By 
section  33,  sub- section  1,  of  the  Ck>rrupt  and  Illegal 
Practices  Prevention  Act,  1883,  it  is  enacted  that, 
within  thirty-five  days  after  the  day  on  which  a 
candidate  returned  at  a  parliamentary  election  is 
declared  elected,  the  election  agent  **  shall  transmit 
to  the  returning  officer  a  true  return "  respecting 
the  dection  expenses.  By  sub-section  5  a  candi- 
date who  has  failed  to  comply  with  the  require- 
ments of  section  33  is  liable  to  a  penalty  for  each 
day  on  which  he  dts  or  votes  in  the  House  of 
'Commons. 

The  defendant  was  a  candidate  at  a  parliamentary 
election,  and  was  declared  dected  on  the  23rd  of 
'Jdy.  The  thirty-five  days  expired  on  the  27th  of 
August,  on  which  day,'  at  10  p.m.,  the  defendant, 
who  was  his  own  eleotion  agent,  posted  to  the 
returning  officer  a  return  of  his  expenses.  The 
return  reached  the  returning  officer  in  the 
ordinary  course  of  post  on  the  29th  of  August. 
'The  return  was  incorrect  in  that  it  omitted  one 


item  of  expenditure,  as  to  whidi  the  defendant  had 
not  recdved  an  authorized  excuse  under  section  34. 
The  defendant  sat  and  voted  in  the  House  of 
Commons  on  the  28th  of  August  and  on  subsequent 
days. 

Hdd,  that  the  defendant,  by  posting  the  return 
on  ^e  27th  of  August,  had  oomphed  with  the 
requirements  of  section  33,  sub-section  1,  as  to 
transmisdon  within  thirty-five  days,  and  that, 
although  the  return  was  incorrect,  it  was  none  the 
less  a  return  within  the  meaning  of  section  33. — 
MACKINNON  V.  Clabk,  C.A.,  19;  [1898]  2  Q.  B. 
251 ;  79  L.  T.  83. 

4.  Begistration — Parliament — Borough  vote — Claim 
— Misdescription  of  <nudifying  property — Mistake — 
Amendmen^Parliamentary  BegisiraUon  Act,  1878 
(41  &  42  Vict.  c.  26),  s.  28,  sub-sections  2,  13.— Sub- 
section 13  of  section  28  of  the  Parliamentary 
Begistration  Act,  1878,  applies  only  to  the  descrip- 
tion of  tilie  legal  chanuster  or  nature  of  the 
qualification  (i.e.,  the  third  column  of  the  entry  in 
a  list  or  daim) — ^not  to  the  description  of  the 
qualifying  property  [i.e.,  the  fourth  column). 

In  a  daim,  the  third  column  (nature  of  the 
qualification)  was  ''houses  in  succesdon,"  and  the 
fburth  column  (description  of  the  qualifying 
property)  was  "202,  Qordon-road  and  31,  Monk- 
street."  The  claim  having  been  objected  to,  it  was 
proved  that  the  claimant  had  in  fact  occupied  in 
immediate  succession  during  the  qualifying  period, 
202,  Gordon-road  and  33  (not  31),  Monk-street ;  and 
that  31,  Monk-street  (which  was  in  fact  occupied 
by  anotilier  person)  had  been  inserted  in  the  claim 
by  mistake  instead  of  No.  33.  The  revising 
barrister  amended  the  claim  by  altering  "31," 
Monk-street  to  "  33,"  Monk-street  in  the  fourth 
column. 

Hdd,  that  the  revising  barrister  had  power  to 
make  the  amendment,  as  he  did  not  thereby 
"change  the  description  of  the  qualification'' 
within  the  meaning  of  those  words  in  sub-section 
13  of  section  28.— Kitchen  v.  Johnson,  Q,B,D., 
110;  [1899]  1  Q.  B.  95;  68  L.  J.  Q.  B.  11;  79 
L.  T.  422. 

5.  Begistration  —  Parliament  —  Borough  vote  — 
Duplicate  entry — Notice  of  selection — Appeal — Parlia- 
mentary and  Municipal  Begistration  Act,  1878  (41  & 
42  Vict.  c.  26),  s.  28,  sub-section  14 — Begistration  Act, 
1843  (6  &  7  Vict,  c.  18).  s.  42.— Section  28,  sub- 
section 14,  of  the  Parliamentary  and  Munidpal 
Begistration  Act,  1878,  enacts  that,  "  Where  the 
name  of  any  person  appears  to  be  entered  more 
than  once  as  a  parliamentary  voter  on  the  lists  of 
voters  .  .  .  any  such  person  may,  by  notice  in 
writing  delivered  to  the  revising  barrister  at  the 
opening  of  his  first  revidon  court,  sdect  the  entry 
to  be  retained  for  voting.     .    .    ." 

Hdd,  that  this  power  of  sdection  did  not  exist 
where  one  of  two  entries  was  an  entry  appearing 
in  the  overseers'  list  of  voters,  and  the  other  was 
only  an  entry  appearing  in  the  list  of  daims — even 
although  the  claim  was,  in  the  course  of  revision, 
allowed — ^because  the  duplicate  entries  must  exist 
in  the  list  of  voters  at  the  time  when  the  notice  of 
sdection  is  required  to  be  given — ^viz.,  at  the  open- 
ingof  the  first  revidon  court. 

Hdd,  also,  that  no  appeal  lies  from  a  decidon  of 
a  revising  barrister  as  to  the  validity  or  invalidity 
of  a  notice  of  sdection  of  entry  given  by  a  voter. 

Beg.  V.  The  Bevising  Barneter  of  Liverpool,  43 
W.  B.  220,  [1895]  1  Q.  B.  155,  followed— Jones 
V.  MUNEO,  Q.B.D,,  109;  [1899]  1  Q.  B.  10.9;  68 
L.  J.  Q.  B.  28 ;  79  L.  T.  500. 

6.  Begistration — Parliament — Notice  of  objection — 
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Omission  in  body  o/noUcs  of  plcice  o/ahod^  of  person 
otjfeded  to — VcUidity  —  Parliamentary  Begistration 
Act,  1885  (48  &  49  Vid.  e.  15),  «.  IS—Staiute  Law 
Bevision  Act,  1898  (61  &  62  Vict.  c.  22}— ZoooZ 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  76, 
sub-section  I'-RBgistratum  Order,  1895,  Schedule  /.» 
Form  5  (a). — ^Notwithitandin^  the  repeal  of  aeotion 
18  of  the  Parliamentary  Begutration  Act,  1885,  an 
immaterial  deviation — even  though  iirtentional — 
from  any  form  prescribed  in  the  Begiitration 
Order,  1895,  will  not  of  itielf  inyalidate  a  ckim  or 
notice  of  objection;  bat  if  a  claim  or  notice  of 
objection  fails  in  any  substantial  respect  to  give  the 
information  required  to  be  given  to  the  person  who 
'  is  to  receive  it,  then  it  is  in^sJid. 

A  notice  of  objection  sent  by  post  to  a  person 
whose  name  was  entered  on  the  register  of  owner- 
ship electors  ondtted  to  give  (as  prescribed  in  Form 

5  (aV  Schedule  L,  of  the  Begistration  Order,  1895), 
in  toe  body  of  the  notice  itMlf,  the  place  of  abode, 
as  described  in  the  register,  of  the  person  objected 
to ;  but  on  the  back  of  the  notice  of  objection  there 
was  written,  for  postal  purposes,  the  name  of  tiie 
person  objected  to  and  his  place  of  abode  as 
described  in  the  register.  The  omission  to  give  in 
the  bod]r  of  tbe  notice  the  place  of  abode  of  the 
party  objected  to  was  intentional. 

Held  hxiyermf  the  revising  banister)  that  the 
notice  of  objection  was  not  mvalid  on  account  of 
such  omission. — Lxntobth  v.  BlTTLBB,  Q.B.D.,  141 ; 
[1899]  1  a  B.  116;  68  L.  J.  a  B.  3 ;  79  L,  T.  498. 

7.  Registration — ParUament — Notice  of  objection — 
Place  of  abode  of  obfector^Mistake — Amendment — 
Parliamentary  and  Municipal  Begistration  Act,  1878 
(41  &  42  Vict.  c.  26},  s.  28,  suh-section  2— Begistration 
Order,  1895,  Schedule  III.,  Form  1.— In  signing  a 
notice  of  objection  to  a  name  being  retained  on  the 
occupier's  list  of  voters  in  a  borough,  the  objector, 
instead  of  stating  his  place  of  abode,  as  required  by 
the  Begistration  Order,  1895,  save  the  address  of  a 
shop  within  the  borough,  whicm  was  his  qualifying 
property.  His  place  of  abode  was  outside  the 
borough,  and  he  thought  he  ought  to  give  his 
address  within  the  borough  and  not  an  address 
outside  it.  No  one  was  in  any  way  affected  by  the 
mistake. 

Held,  that  the  revising  barrister  had  power  to 
amend  the  mistake. 

Judgment  of  the  Queen's  Bench  Division  {anJte, 

f».   139)  affirmed.— PiEmsoOTT  v.  Lev,  G.A.,  690; 
1899]  2  Q.  B.  273. 

ELECTRIG  LIGHT:— 

Inspector — Fees  and  reasonable  expenses — Electric 
Lighting  Orders  Confirmatim  {No.  15}  Act,  1890  (53 

6  54  Vict.  c.  ccxxxix.),  s.  14. — Section  47  of  the 
Electric  Lighting  Orders  Confirmation  (No.  15) 
Act,  1890,  provides  that  all  fees  and  reasonable 
eicpenses  of  an  inspector  shall,  in  the  absence  of 
any  agreement,  be  paid  by  the  undertakers.  There 
is  a  proviso  by  which  such  fees  and  expenses  are 
chargeable  to  the  consumer  in  the  event  of  any 
default  or  negligence  being  shown  aflainst  him. 

Held,  that  the  "  fees  and  reasonuile  expenses  " 
referred  to  in  the  first  part  of  the  section  are  limifaWi 
to  such  fees  and  expenses  as  would  be  chargeable 
against  the  consumer  under  the  proviso,  and  that, 
accordingly,  the  salary  of  the  inspector,  the 
ttxpenses  of  an  electrical  laboratory,  the  vraaes  of 
assistants,  and  the  cost  of  the  instruments,  furni- 
ture, and  fittings  of  the  laboratory  are  not  charge- 
able against  the  undertakers. — G&awfobd  v.  Cm 
OF  London  Eleoibic  Liohtino  Co.,  Q.B.D.,  45. 

ESTOPPEL  :— 

Bes  judicata  —  Probate  —  Practice  —  Heir-at-law 


party  as  one  of  next-of-kin  only — Deeisum  esMUMaf 
will  —  Action  of  ^fectment  by  Mr-drf-low  a/fsyiiiy 
irKtestacy-'OouH  of  Probate  Act,  1857  (20  ft  21  FtcC 
c.  77),  M.  61,  62,  63.—In  an  action  lor  ettahGdng 
a  will  in  the  Probate  Division  to  vidiich  tlie  heDr-flfe- 
law  of  the  deceased  is  a  party  as  one  of  tlie  next- 
of-kin,  it  is  not  necessarr  also  to  cite  him  in  his- 
character  of  heir-at-law  m  order  that  be  ahooM  be- 
Ixmnd  as  to  the  real  estate  of  the  doeoaaod  by  the 
decision  of  the  coort 

Held,  therefore,  that  an  heir-at-law  who  had 
been  a  party  to  a  probate  suit  as  one  of  the  nact- 
of-kin  only,  was  bound  by  the  dedaion  of  tbe  coot 
establishing  the  wiU,  and  was  estopped  from  allar- 
wards  bringing  an  action  of  ejecfaDtieiit  fonndsd 
upon  the  alleged  intestacy  of  the  deeoaaed  — 
BBABDBunr  V.  BxABDSunr,  Q.B.D.,  284 ;  [1899]  1 
a  B.  746 ;  80  L.  T.  51. 

See  also  Company,  13;  Landlord  and  Tsoaiit, 
20;  Trover. 

BXECUTOB:— 

1.  Action  for  testator^s  misrepresentaHanB—AaOo 
personalis  moritur  cum  peraona. — ^An  action  ciasadag 
unliquidated  damages  aiisinff  from  tfaemJarepfeasn- 
tatioDs  of  a  testator  will  notlie  agamst  his  penonal 
representatives,  but  only  if  that  which  it  k  aoi^ght 
to  recover  from  his  estate  can  be  shown  to  be  stiQ 
the  property  of  the  plaintiff. — ^Dungah,  Rb,  Tsbxt 
V.  SwBTiNO,  Oh.D.  Bomer,  J.^  379 ;  [1899]  1  Gk 
387 ;  68  L.  J.  Ch.  253;  80  L.  T.  322. 


2.  Betainer — FoUowing  assets — Betainer /or  debt  of 
deceased  vfithout  notice  of  debt  of  higher  degree. — 
An  executor  who  pays  creditors  without  notice  of 
the  existence  of  a  croditor  of  higher  degree  ia  not 
liable  to  account  at  the  instance  of  that  creditor  for 
the  sums  so  paid.  Betainer  of  the  amount  of  a 
debt  out  of  a  deceased  person's  estate  by  the  executor 
is  payment  at  law,  and  he  is  therefore  not  liable  tD> 
refund  if  an  enforceable  debt  of  higher  degress  of 
which  he  had  no  notice,  should  afterwards  ^ppeK^ 
to  be  due. 

Blake  V.  Gaie,  34  W.  B.  555,  32  Oh.  D.  571,  d«- 
tinguished. — ^Fludtbb,  Be,  WnranxLD  v.  EBSKXKir 
Gk.D.  Bomer,  J.,  5 ;  [1998]  2  Oh.  562 ;  79  L.  T. 
298. 

See  also  Administration,  4,  7 ;  Assignment,  4 ; 
Statutes,  8. 
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FAOTOB  :— 

Pledge — Documents  of  Htle^Foreign 
Conflict  of  laws^Qoods  in  SeoOand^Fadtors  Acts, 
1889,  1890  (52  &  53  Vict,  c  45,  m.  3,  9;  53  ft  M 
Vict.  c.  40,  s.  1). — ^Where  goods  ace  lodged  In 
houses  in  Scotland  a  pledKee  of  the  sooda  i 
make  eflGBotive  all  real  rights  which  de^^end 
constructive  delivery  of  the  goods,  give 
the  pledge  to  the  warehouse-keeper. 

The  Factors  Act,  1889,  extendiBd  to  Sootlaiid 
the  Faotors  (Scotland)  Act,  1890,  enaeta— eeotsoa 
"  A  pledge  of  the  documents  of  title  to  goods 
be  deemed  to  be  a  pledge  of  the  gooda** ; 
section  1 :  "For  the  purposes  of  thia  Act'*  (i 
section  5)  "the  ox|ressian  'pledge*  shall 
any  contract,  pledgmg,  or  giving  a  Ben.  or  sewuity 
on,  goods,  whether  in  consideration  of  an 
advance  or  of  any  further  or  oontimiing 
or  of  any  peonniary  liabJlity."  Sectloik  9 
that  the  efEaot  of  delivenr  or  transfer  d  tlie 
ments  of  title  of  the  goods  under  any  pledge^  Ac 
b^  aperson  who,  havinc  honest  the  goods, 
with  the  consent  of  the  sAer,  imswianion  of 
goods  or  documents  of  title,  shall  have  the 
effect  as  if  the  person  making  the  ddiveiy  or 
were  a  mercantile  agent  in  possession  oi  the  fpnis 
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or  documents  of  title   with  the    oonsent    of    the 
owner. 

Goods  were  stored  by  G.,  a  domioiled  English- 
nian,  in  a  bonded  warehonsein  Glasgow,  transferred 
into  the  name  of  G.  as  owner ;  and  the  warehouse- 
keeper  issued  to  G.  delivery  orders  showing  that 
the  goods  were  held  to  G/s  order  *'or  assigns  by 
indorsement  hereon."  G.  obtained  a  loan  f^m  I., 
an  English  merchant,  and  deliyered  to  him  in 
SSngland  a  letter  of  hypothecation  bearing  that  ho 
deposited  a  part  of  the  goods  with  him  in  security, 
witii  power  of  sale,  and  G.  indorsed  and  handed  to 
I.  the  delivery  warrants.  I.  did  not  intimate  or 
^ve  notice  of  the  right  he  had  acquired  to  the 
'warehouse-keeper.  B.  and  B.,  claiming  as  personal 
creditors  of  G.,  arrested  the  goods  in  the  hands  of 
the  warehouse-keeper  in  order  to  found  jorisdiotion 
adjust  G.  in  Scotland ;  and  then  ndsed  an  action 
against  him  in  the  Scottish  court,  upon  dependence 
of  which  they  again  arrested  the  goods,  claiming 
through  the  arrestment  a  preferable  right  thereto. 

Held,  affirming  the  decision  of  the  majority  of  the 
whole  Scottish  jadges,  [1897]  24  £.  758,  that  the 
case  was  governed  by  the  3aw  of  Scotland,  and  that 
the  right  of  the  pledgee,  I.,  in  the  goods  was 
d«rfeated  by  the  arrestment  executed  by  B.  and  B., 
!•  not  having  intimated  his  pledge  to  the  warehouse- 
keeper. 

Held,  also,  that  section  3  of  the  Factors  Act,  1889, 
was  merely  intended  to  define  the  full  effect  of 
the  i^ledge  of  the  documents  of  title  made  by  a 
mercantile  agent,  and  that  it  had  no  application 
to  the  case  of  the  pledge  of  the  documents  of  title 
by  one  in  the  positon  of  G.,  who  was  not  a  mercan- 
tile agent  within  the  meaning  of  the  Act ;  nor  was 
G.  a  pledgor  within  section  9  of  the  same  Act. — 
IifOLis  v.  BOBEBTSON,  ff,L,  (Sc.) ;  [1898]  A.  C. 
616;  79L.  T.  224. 

See  also  Sale  of  €k>ods,  1. 

FACTOBY  :— 

Fencing  machinery — Breach  of  atatuiory  duty — 
Liahility — Commmi  employment — Factory  and  Work- 
shop  Act,  1878  (41  &  42  Vict,  c.  16).  m.  5,  82,  87.— 
Where  the  proprietor  of  a  factory  fails  to  perform 
the  duty  imposed  upon  him  by  section  5  of  the 
Factory  and  Workshop  Act,  1878,  to  fence  and 
maintain  the  fencing  of  dangerous  machinery,  an 
action  to  recover  damages  will  lie  at  the  suit  of  a 
person  injured  thereby,  notwithstanding  that  the 
Act  has  imposed  a  penalty  for  the  breach  of  the 
statutory  duty. 

The  defence  of  common  employment  is  no  answer 
to  such  an  action. — Groves  v,  Lokd  Wimbobne, 
C.A.,  87 ;  [1898]  2  Q.  B.  402  ;  79  L.  T.  284. 

FINANCE  ACTS.— See  Inland  Bevenue,  2,  13. 

FISHEBY:— 

Fisheriea  Committee — Purchase  of  vessel  for  use  of 
fishery  officer — Expenditure — Power  to  impose  restric- 
tions and  conditions — Sea  Fisheries  Begulation  Act, 
1888  (51  &  52  Vict.  c.  54),  s.  6.--Where  a  sea 
fisheries  district  has  been  created  by  an  order  of 
the  Board  of  Trade  under  the  Sea  Fisheries  Begula- 
tion Act,  1888,  and  a  joint  committee  has  been 
constituted  consisting  of  the  representatives  of 
several  county  councils  and  borough  councils  as 
well  as  other  bodies,  any  one  of  the  paying  councils 
is  not  exempt  from  contributing  to  the  expenses 
incurred  by  the  committee  in  the  purchase  of  a 
vessel  for  the  use  of  their  fishery  officer  imless  the 
restrictions  and  conditions  as  to  expenditure  referred 
to  in  section  6  of  the  said  Act  are  made,  if  not  at 
the  time  of  the  original  constitution  of  the  com- 
mittee, at  least  before  any  appointment  by  the 


committee  of  its  fishery  officer ;  and  such  restric- 
tions and  conditions  cannot  be  imposed  by  one 
only  of  the  contributing  bodies,  but  must  be  agreed 
to  by  sJl.— Bbg.  v.  Yorkshire  (North  Biding) 
County  Council,  Q.B.D.,  205;  [1899]  1  Q.  B. 
201 ;  68  L.  J.  Q.  B.  93 ;  79  L.  T.  521. 
See  lUso  Justices,  10. 

POBEIGN  ENLISTMENT  ACT:— 

1.  Contract  by  English  owners  to  sell  ships  to 
American  Government — Contract  to  he  void  if  United 
States  became  belligerents^Outbreak  of  war — Action 
to  recover  deposit — Foreign  Enlistment  Act,  1870  (33 
&  34  Vict.  c.  90),  s,  8  (4).— By  section  8  Oj)  of  the 
Foreign  Enlistment  Act,  1870,  it  is  an  offence  for 
anyone  to  despatch,  or  cause  or  allow  to  be 
despatched,  any  ship  with  intent  or  knowledge, 
or  haying  reasonable  cause  to  believe,  that  the  same 
shall  or  will  be  employed  in  the  military  or  naval 
service  of  any  foreign  state  at  war  with  any  friendly 
state. 

The  defendants  on  the  21st  of  April,  1898,  con- 
tracted to  sell  to  the  plaintifEs,  the  United  Sutes 
Government,  prior  to  the  commencement  of  hos- 
tilities between  that  country  and  Spain,  two  steam- 
ships, '*  to  be  delivered  as  soon  an  possible.'' 

The  plaintiff<i  paid  a  deposit,  which  was  subject 
to  the  following  clause  of  the  contract :  *'  If  from 
blockade,  or  any  other  cause  arising  from  the 
United  States  becoming  belligerents  and  preventing 
delivery  of  either  of  the  said  steamers,  this  contract 
is  to  be  null  and  void,  but  the  vendor  is  to  retain 
the  deposit  as  and  for  liquidated  damages." 

It  was  impossible  for  the  defendants  to  have 
despatched  the  ships  before  the  day  (23rd  of  April) 
when  the  United  States  commenced  hostilities  with 
Spain ;  but  the  proclamation  of  neutrality  by  the 
British  Government  was  not  published  until  the 
26th  of  April.    In  an  action  to  recover  the  deposit. 

Held,  that  the  defendants'  contention  that  they 
were  '*  prevented  "  from  making  delivery  by  reason 
of  the  aoove-cited  section  of  the  Act  of  1870,  was  a 
a  good  defence  to  the  action. — United  States  of 
Ahbbioa  v.  Felly,  Q.B.D,,  332. 

2.  False  representation — Bight  of  action — Person 
indueed  by  misrepresentation  to  commit  crime — 
Foreign  Enlistment  Act,  1870  (33  &  34  Vict  c.  90), 
s.  11. — Where  a  person  is  induced  by  the  fraudulent 
misrepresentation  of  another  to  do  an  act  which,  in 
consequence  of  such  misrepresentation,  he  beUeves 
to  be  neither  illegal  or  immoral,  but  which  is  in 
fact  a  criminal  offence,  he  has  a  right  of  action 
against  the  person  so  inducing  him  for  damages 
sustained  by  him  in  consequence  of  his  having 
done  such  act. — Bubaows  v.  Bhodbs,  Q,B,D,  ; 
[1899]  1  Q.  B.  816;  68  L.  J.  Q.  B.  545;  80 
L.  T.  591. 

FBAUDS,  STATUTE  of  :•— 

1.  Agreement  for  a  lease — Sufficiency  of  mejnoran- 
dum — Time  of  commencement  of  term  not  stated — 
Statute  of  Frauds  (29  Oar.  2,  c.  3),  s.  4.— In  order 
to  satisfy  the  requirements  of  section  4  of  the 
Statute  of  Frauds,  the  written  memorandum  of  a 
contract  for  the  grant  of  a  lease  must,  either 
expressly  or  by  reasonable  inference,  state  the  time 
at  which  the  term  is  to  commence. — HimPHREY  v. 
CONYBBARB,  C.A. ;  80  L.  T.  40. 

2.  Contract — Enforceability  by  action — Contract  not 
to  be  performed  within  the  space  of  one  year — Lease  of 
cJiattd  for  three  years. — The  owner  of  a  chattel 
agreed  to  let  it  out  on  hire  for  the  term  of  three 
years  at  a  quarterly  rent. 

Held,  that  the  consideration  for  the  hirer's  promise 
was  not  capable  of  being  performed  within  the 
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space  of  one  year,  and  that  therefore  the  contract 
was  within  section  4  of  the  Statute  of  Frauds. — 
MiLSOM  V.  Stafford,  G,A,  ;  80  L.  T.  590. 

3.  Part  per formanoe — Landlord  and  tenant — Verbal 
agreement  for  lease  with  existing  tenant — Payment  of 
increased  rent, — ^Payment  by  the  tenant  and  accept- 
ance by  the  landlord  of  an  increased  rent  in  respect 
of  premises  hitherto  held  and  occupied  by  the 
tenant  as  a  yearly  tenant,  may  be  acts  uneqoiyo- 
oally  and  in  tiieir  nature  referable  to  an  alleged  new 
agreement  for  a  lease  for  twenty-one  years,  and 
therefore  such  a  part  performance  as  takes  the  case 
out  of  the  Statute  of  Frauds  and  allows  parol 
evidence  to  be  given  of  the  alleged  agreement. 

Nunn  ▼.  Fabian,  L.  B.  1  Ch.  App.  36,  14  W.  B. 
Oh.  Dig.  119,  explained  and  followed. — IVIillek  & 
AiJ)WORTii  V.  Sharp,  Gh.D.  Byrne,  J.,  268 ;  [1899] 
1  Ch.  622  ;  68  L.  J.  Ch.  322  ;  80  L.  T.  77. 

See  also  County  Court,  7 ;  Sale  of  Foods,  2 ; 
Vendor  and  Purchaser,  3. 

FBIENDLY  SOCIETY  :— 

1.  Moneys  payable  on  death  of  member — Nomina- 
tion of  person  to  receive — Revocation  of  nomination — 
Moneys  payable  exceeding  £100— Friendly  Societies 
Act,  1875  (38  &  39  Vict,  c.  60),  s.  15,  sub-section  3.— 
A  member  of  a  friendly  society  can,  under  section  1 5, 
sub-section  3,  of  the  Friendly  Societies  Act,  1875, 
nominate  a  person  to  receive  a  sum  not  exceeding 
£100  payable  by  the  society  on  his  death,  even 
though  the  total  sum  payable  by  the  society  on  his 
death  exceeds  £100.  Such  a  nomination  can  only 
be  revoked  in  the  manner  prescribed  in  the  section, 
and  cannot  be  revoked  by  will. — Bennett  v.  Slater, 
(7.-4.,  82;  [1899]  1  Q.  B.  45;  68  L.  J.  Q.  B.  45; 
79  L.  T.  324. 

2.  Policy — Assignment  by  deed — Validity — Nomina- 
tion— Death  of  nominee  during  lifetime  of  nominator 
— Claim  by  executor — Friendly  Societies  Act,  1875 
(38  &  39  Vict,  c.  60],  s.  15,  sub-section  3.— G.  effected 
a  policy  on  her  lite  for  £100  with  the  defendant 
friendly  society,  and  assigned  all  her  interest  under 
the  same  by  deed  to  one  J.  C,  who  paid  the 
premiums  to  the  society  as  they  became  due.  The 
society  refused  to  treat  the  assignment  as  valid, 
and  G.  thereupon  duly  filled  up  a  nomination  form 
and  nominated  the  same  J.  C.  as  the  person  to 
receive  the  policy-moneys  at  her  death, 

J.  C.  predeceased  G.,  and  the  premiums  were, 
during  the  life  of  G.,  paid  by  C.  as  the  executor  of 
J.  C,  under  the  belief  that  the  policy-moneys 
would  become  payable  under  the  deed  to  the  estate 
of  the  deceased.  In  an  action  by  C.  to  recover  the 
policy-moneys  upon  G.'s  death, 

Held,  that,  al&ough  a  policy  granted  under  the 
Friendly  Societies  Acts  was  not  assignable  by  deed, 
and  therefore  that  C.  could  not  recover  as  assignee, 
yet  that  he  was  entitled  to  the  policy-moneys  as 
the  executor  of  the  person  who  had  been  duly 
nominated  by  the  assured,  since  a  nomination 
under  section  15,  sub-section  3,  of  the  Friendly 
Societies  Act,  1875,  if  unrevoked,  created  a  vested 
interest  in  the  nominee. — Caddige  v,  Highton, 
Q,B,D.,  668;  68  L.  J.  Q.  B.  281 ;  80  L.  T.  527. 

GAMING  :— 

1.  Betting — Criminal  law — Sweepstakes  on  a  horse- 
race—Betting Act,  1853  (16  &  17  Vict,  c,  119),  m. 
1,  3. — The  defendant  received  subscriptions  from  a 
number  of  persons  on  the  understanding  that  the 
money  so  received,  after  payment  of  the  actual 
expenses  of  management,  was  to  be  distributed  in 
certain  shares  or  prizes  of  different  amounts  among 
such  of  the  subscribers  as  should  draw  (at  a  drawing 
in  which  all  the  subscribers  were  to  take  part)  a 


ticket  bearing  a  number  corresponding  with  the 
number  attached  to  the  name  of  a  horse  in  a  Hst  of 
horses  entered  for  a  race  called  '*  The  Derby  Swe^ 
stakes,"  the  drawer  of  the  winning  horse  receiving 
the  largest  share  or  prize. 

Held,  that  the  defendant  could  not  be  oonvicied 
of  an  offence  under  section  1  or  section  3  of  the 
Betting  Act,  1853. 

Semhle,  that  the  transaction  was  an  illegal  lottery. 
— Beo.  v.  Hobbs,  CC.R,,  79  ;  [1898]  2  Q.  B.  647 ; 
79  L.  T.  160. 

2.  Betting — Horse-racing — Cheque  given  in  pay- 
ment of  bds — Holder  for  value  with  noiice— Illegal 
consideration — 9  Anne,  c,  14,  «.  1 — 6  &  7  Will  4,  c- 
41,  s,  1. — ^A  cheque  was  drawa  by  the  defendant  in 
payment  of  bets  lost  by  him  to  the  payee  upon 
horse-races,  and  was  indorsed  for  vidne  by  the 
payee  to  the  plaintiff,  who  had  notice  of  the  con- 
sideration for  which  it  was  drawn. 

Held,  that  the  cheque  must  be  deemed  to  have 
been  drawn  upon  an  iUeg^  consideration,  and  that 
the  plaintiff,  who  had  notice  thereof,  could  not 
recover  upon  it. — Woolf  v,  Hamilton,  C^.,  70; 
[1898]  2  Q.  B.  337 ;  79  L.  T.  49. 

3.  BeUing  —  "  Place  "  used  for  betting  —  Betting 
Houses  Act,  1853  (16  &  17  Vict.  c.  119),  s.  1.— Ona 
certain  part  of  the  ground  upon  which  a  race  meet- 
ing was  being  held  a  bookmaker  erected  a  stmstore 
consisting  of  four  legs  or  supports  made  of  bamboo 
fastened  together.  On  the  top  there  was  a  board 
on  which  from  time  to  time  the  bookmaker  wrote 
the  odds  offered  against  the  different  horses,  and, 
lower  down,  a  canvas  screen  or  banner  some  dis- 
tance off  the  groxmnd,  bearing  the  bookmaker^! 
name.  Throughout  the  day  the  bookmaker  stood 
upon  a  box  or  stool  close  to  the  struotore  shootnig 
the  odds  and  betting  with  persons  upon  the  groond. 

Held,  that  the  bookmaker  was  a  person  using  a 
place  for  the  purpose  of  betting  with  penoof 
resorting  thereto  within  the  meaning  of  the  Bet- 
ting Houses  Act,  1853,  there  being  a  snffioeDt 
localization  of  the  business  of  betting  at  the  spot 
where  he  stood. — Brown  v.  Patch,  Q.J9.Z>.,  623: 
[1899]  1  a  B.  892 ;  68  L.  J.  Q.  B.  588 ;  80  I*.  T. 
716. 

4.  Betting  —  Reserved  enclosure  on  racoconrs*  — 
**  Using  a  place^*  for  betting  purposes — Bettin§  Ad, 
1853  (16  &  17  Vict.  c.  119),  ss.  1, 2,  3.— The  Ineoog 
an  enclosure  at  a  racecoarse,  to  which  bookmaksn 
and  others  resort,  and  in  which  betting  takes  pkoe, 
with  the  knowledge  and  without  the  interfacBOt 
of  the  owners  of  the  racecourse,  is  not  contrary  to 
the  provisions  of  the  Betting  Houses  Act,  IS53. 
What  is  prohibited  is  the  opening,  keeping,  or 
using  of  a  place  for  a  betting  business. 

Hawke  v.  Dunn,  45  W.  K.  359,  [1897]  1  Q.  B. 
579,  overruled. 

Decision  of  the  Court  of  Appeal,  46  W.  B.  b. 
[1897]  2  Q.  B.  242  (Lords  Hobhouse  and  Dav^ 
dissenting),  affirmed. — Powell  v.  Ksmftost  Pau 
Bacscourse  Co.,  H,L,,  585;  [1899]  A.  C.  145. 
68  L.  J.  Ch.  392 ;  80  L.  T.  538. 

5.  Betting-house  or  room — User-  PMic-hvutt — 
Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119;- 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94\  s.  17  (2^— 
A  professional  betting  man  went  day  by  4ay, 
between  the  hours  of  12  noon  and  3  p.m.,  to  s 
public-house.  He  generally  sat  in  the  part  ol  th* 
house  known  as  the  saloon,  and  there  condaefcsd 
the  business  of  ready-money  betting,  receiving  bets 
and  stakes  and  paying  thd  bets  ¥men  won.  The 
proprietor  and  licensee  of  the  pnblic-homs  m 
aware  of  and  consented  to  what  the  bettmg  an 
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did,  but  the  latter  paid  no  rent.  Besides  the 
betting  bnaineBs  the  ordinary  bnmness  of  a  public- 
house  was  cfuried  on  in  the  saloon.  The  betting 
man  had  no  interest  in  the  latter  business,  neither 
had  the  licensee  of  the  public-house  any  interest 
in  the  betting  business. 

Held,  that  the  betting  man  used  the  public-house 
,for  the  purpose  of  betting  with  persons  resorting 
thereto,  and  was  therefore  guilty  of  an  offence 
against  section  3  of  the  Betting  Houses  Act,  1853, 
and  that  the  licensee  was  guilty  of  an  offence 
against  section  17  (2)  of  the  Licensing  Act,  1872.— 
Beltow  v.  Busby,  Q.B.D,,  636, 

6.  Purc?uue  and  sale  of  shares — Payment  of 
differences — Balance  due  from  broker — Purchase  of 
shares  from  broker — Balance  to  be  taken  in  pay- 
ment— Breach  of  contract  by  not  delivering — 
**Cover"—*' Money  deposited  to  abide  the  event*' 
—Bankruptcy— Proof— Gaming  Act,  1845  (8  &  9 
Vict,  c.  109),  8.  18. — Qaming  contracts  between  a 
stockbroker  and  his  client,  for  differences  on  the 
sale  and  purchase  of  stocks  and  shares,  resulted  in 
a  balance  in  favour  of  the  client.  It  was  agreed 
that  the  broker  should  sell  certain  stock  to  the 
client,  which  he  would  accept  in  payment  of  the 
balance  due  to  him,  and  in  pursuance  of  this  agree- 
ment a  contract  note  was  forwarded  by  the  broker. 
The  stock  was  not  delivered,  and  the  client  sought 
to  prove  in  bankruptcy,  against  the  estate  of  the 
broker,  for  damages  for  non-delivery  of  the  stock. 

Held,  reversing  the  judgment  of  Wright,  J., 
that,  as  the  balance  resulting  from  the  gambling 
transactions  could  not  have  been  recovered  from 
the  broker,  there  was  no  consideration  for  the 
promise  to  deliver  the  stock,  and  no  proof  could  be 
admitted  in  respect  of  the  non-delivery. 

The  client  had  deposited  money  with  the  broker 
as  cover  to  secure  him  against  loss  on  the  gamiug 
transactions  which  had  resulted  in  a  balance  in 
favour  of  the  client. 

Held,  afiBrming  the  judgment  of  Wright,  J.,  that, 
the  money  deposited  not  having  been  used  for  the 
purpose  for  which  it  was  deposited,  proof  in  respect 
of  the  amount  was  admissible. — Cbonmibe,  Be, 
Waud,  Ex  parte,  (J.A,  ;  [1898]  2  Q.  B.  383. 

7.  Stockbroker — Agreement  by  way  of  gaming  or 
wagering — Sale  and  purchase  of  stocks  and  shares — 
Bargain  for  payment  of  **  differences'^ — Higher  price 
if  stocks  taken  up — Qaming  Act,  1845  (8  &  9  Vict.  c. 
109),  «.  18. — Where  contracts  bett^een  a  broker  and 
his  customer  for  the  sale  and  purchase  of  stocks  and 
shares  contained  provisions  that  the  price  should  be 
one-eighth  more  if  the  stock  was  taken  up,  or  one- 
eighth  less  if  it  was  delivered. 

Held  (following  Universal  Stock  Exchange  v. 
Strachan,  44  W.  B.  497,  [1896]  A.  C.  166),  that  the 
existence  of  an  option  for  the  customer  to  demand 
delivery  or  payment  in  cash  did  not  of  itself  prevent 
the  court  finding  that  the  contract  was  really  one 
for  the  payment  of  differences  only. 

And  held,  that  the  provisions  as  to  price  showed 
that  the  contract  was  for  differences  only,  and  that 
such  an  agreement  was  void  as  being  **  by  way  of 
gaming  or  wagering,"  within  the  meaning  of 
section  18  of  the  (Naming  Act,  1845. 

Decision  of  Wright,  J.,  reversed. — Qibvb,  Be, 
The  Trustee,  Ex  pabte,  (7.-4.,  441 ;  [1899]  1  Q.  B. 
794 ;  68  L.  J.  Q.  B.  509 ;  80  L.  T.  438, 

QAS. — See  Nuisance. 

GIBBALTAB,  LAW  of  :— 

Criminal  Jurisdiction  and  procedure  —  Supreme 
Court  at  Gibraltar —Morocco  Consular  Court — Trial 
at  Gibraltar  should  be  by  jury, — The  Consular  Court 


of  Morocco  and  the  Supreme  Court  of  GKbraltar 
having  a  concurrent  jurisdiction  in  the  matter  of  an 
offence  chai^^ed  against  the  appellant,  he  was 
arrested  in  London  and  ordered  oy  the  Queen's 
Bench  Division  to  be  tried  before  the  Supreme 
Court  at  GKbraltar. 

Held,  that  as  an  incident  to  that  order  he  was 
entitled  to  be  tried  according  to  the  procedure  of 
that  court,  that  is  (see  section  38  of  the  Gibraltar 
Order  in  CouncQ),  by  a  jury. — Spilsbuey  v.  Req., 
P.G. ;  [1899]  A.  C.  392 ;  68  L.  J.  P.C.  66 ;  80  L.  T. 
602. 

GOODWILL.— See  Liland  Bevenue,  26 ;  Mortgage, 
9;  Partnership,  2. 

GUABANTEB  :— 

Bond — Construction — Becitdl  and  condition. — The 
respondent,  with  others,  gave  a  joint  and  several 
guarantee  to  the  appellant  bank,  limited  to  £2,500, 
in  respect  of  overorafts  by  a  customer.  Subse- 
quently he  with  others  gave  a  joint  and  several 
bond  reciting  a  desire  for  advances  to  the  same 
customer  over  and  above  that  amount,  and  securing 
payment  of  the  balance  of  account  current. 

In  an  action  brought  both  on  the  guarantee  and 
bond,  the  former  was  held  to  be  invalid ;  but 

Held,  that  the  condition  of   the   bond,  being 

glainly  to  secure  repayment  of  all  moneys  advanced 
y  the  banlc  and  not  merely  those  in  excess  of  the 
said  £2,500,  could  not  be  controlled  by  any  recital 
not  plainly  inconsistent  therewith. — Attstrat.tan 
Joint  Stock  Bank  (Limited)  v.  Bailey,  P.G. ; 
[1899]  A.  C.  396. 
See  also  Limitation  Statutes,  4. 

HAWKER:— 

Taking  round  oil — Previous  request  by  customer  to 
call — Sale  of  oil — Amount  to  be  purchased  fixed  on 
each  call— Hawkers  Act,  1888  (51  &  52  Vict.  c.  33), 
ss.  2,  3,  6. — By  section  6  of  the  Hawkers  Act,  1888, 
a  penalty  of  £10  is  imposed  upon  every  person  who 
without  a  licence  does  any  act  for  which  a  licence  is 
required,  and  by  section  3  a  licence  is  required  to 
be  taken  out  annually  by  every  hawker. 

By  section  2  a  hawker  for  the  purposes  of  the 
Act  is  thus  defined:  "Hawker  means  any  person 
who  travels  with  a  horse  or  other  beaat  bearing  or 
drawing  burden,  and  goes  from  place  to  place  or  to 
other  men's  houses  carrying  to  sell  or  exposing  for 
sale  any  goods,  wares,  or  merchandize  to  be  after- 
wards delivered,  and  includes  any  person  who 
travels  by  any  means  of  locomotion  to  any  place  in 
which  he  does  not  usually  reside  or  carry  on  busi 
ness,  and  there  sells  or  exposes  for  sale  any  goods, 
wares,  or  merchandize  in  or  at  any  house,  shop, 
room,  booth,  stall,  or  other  place  whatever  hired  or 
used  by  him  for  that  purpose." 

Held,  that  taking  a  cask  of  oil  round  in  a  cart  to 
customers  in  pursuance  of  orders  to  call,  when  the 
quantity  required  was  fixed  by  the  customer  at  his 
house,  was  hawking  within  the  statute,  and  required 
a  licence.— 0*Dea  v.  Crowhubst,  Q.B.D.;  68 
L.  J.  Q.  B.  655 ;  80  L.  T.  491. 

HIGHWAY  :— 

1.  Local  government  —  Obstruction  —  Action  for 
damages  —  Excess  of  statutory  powers — Evidence 
— Loss  of  business  at  shop — Right  of  action. — A  shop* 
keeper  sued  a  local  authority  for  damages  caused  by 
loss  of  business  at  his  shop  through  the  road 
which  gave  access  to  the  shop  being  unnecessarily 
and  negligently  obstructed  by  them.  Under  an 
Act  of  Parliament  the  defendants  were  empowered 
to  obstruct  the  road  temporarily  while  makiDg  a 
new  street. 

Held,  that  there  being  no  evideoce  before  the 
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court  of  any  damage  to  the  plaintiff  arising  out  of 
any  excess  by  the  defendants  of  their  statutory 
powers,  the  defendants  were  entitled  to  judsment. 
Qucere,  whether,  assuming  a  loss  of  business 
through  such  an  excess,  the  injury  to  the  plaintiff 
would  have  been  actionable. — mIbtin  v,  London 
Cotnnrr  Council,  0,A.  ;  80  L.  T.  866. 

2.  Bate — Exemption — LiabilUy  to  repair  ratione 
tenursB — Order  making  highway  a  parish  highway — 
Continuance  of  Exemption— Highway  Act,  1835  (5  & 
6  Will  4,  c.  60).  «.  ZZ— Highway  Act,  1862  (25  &  26 
Vict,  c,  61),  8,  35. — Where,  by  an  order  of  justices 
under  section  35  of  the  Highway  Act,  1862,  a  high- 
way repairable  ratione  tenuroe  is  made  a  parish 
highway,  and  a  sum  is  fixed  to  be  paid  to  the  high- 
way boflffd  bv  the  person  previously  liable  to 
repair,  '*  in  full  discharge  of  aU  claims  thereafter  in 
respect  of  the  repair  and  maintenance  of  such 
highway,"  the  exemption  conferred  upon  such 
person  by  section  33  of  the  Highway  Act,  1835, 
continues,  and  he  is  discharged  not  only  from 
liability  to  repair  ratione  tenurce,  but  also  from 
liability  to  pay  highway  rates. 

Judgment  of  mils  and  Kennedy,  JJ.  (46  W.  K. 
582,  [1898]  2  Q.  B.  66),  reversed.  —  NORTH- 
EASTERN Kailway  Go.  v.  Dalton  Overseers, 
a.^.,  581;  [1899]  1  Q.  B.  1026;  68  L.  J.  Q.  B. 
640;    80L.  T.  587. 

See  also  Local  Government,  6,  26 ;  Metropolis,  8. 

mCLOSUEE  :— 

!•  Owner  of  mines — Owners  of  surface-^Bight  to 
sink  pits — Buildinga  affixed  to  surface,  —  Where, 
under  an  Inclosure  Act,  full  enjoyment  of  the 
minerals  under  the  common  inclosed  is  reserved  to 
the  owner  of  the  soil,  it  must  be  held  that  the  in- 
tention of  the  Legislature  was  to  confer  on  the 
owner  all  powers  which  are  reasonably  necessary 
for  him  to  win,  work,  and  carry  away  the  minerals. 
The  owner  of  mines  is,  therefore,  entitled  to  sink 
pits  and  erect  buildings  for  the  purpose  of  working 
the  pits  on  any  part  of  the  inclosed  common,  though 
be  is  not  justified  in  destroying  or  using  existing 
buildings  which  are  the  property  of  the  surface 
owners* 

Bell  V.  Love,  10  Q.  B.  D.  547,  31  W.  R.  Dig.  33, 
32  W.  B.  725, 9  App.  Gas.  286,  considered.— Hayles 
V,  Pease.  Ch.D.  Stirling,  J.,  370;  [1899]  1  Gh. 
567  ;  68  L.  J.  Gh.  222 ;  80  L.  T.  220. 

2.  Turbary — Allotment  for — Legal  estate  in  land 
— Compensation  to  lord  of  manor — Inclosure  Act,  1845 
(8  &  9  Vict,  c,  118).  ss.  34.  73,  76.— An  allotment  of 
land  made  in  pursuance  of  sections  34  and  73  of  the 
Inclosure  Act,  1845,  to  the  churchwardens  and  over- 
seers of  a  parish  in  trust  to  allow  the  occupiers  of 
certain  ancient  cottages  in  the  parish  to  get  turf 
therefrom  vests  the  legal  estate  in  the  land  in  the 
churchwardens  and  overseers. 

Attomey^General  v.  Meyrick,  [1893]  A.  G.  1,  and 
Beg,  V.  Inclosure  Commissioners,  23  L.  T.  778.  dis- 
tinguished.— SiMCOE  V.  Pethice,  C.A.;  [1898] 
2  Q.  B.  555 ;  79  L.  T.  432. 

mDXJSTBIAL  SOCIETY  :— 

Disputed  daim — ArbitrcUioji — Failure  of  society  to 
appoint  arbitrator — Sole  arbitrcUor — Plaint  in  county 
court—Arbitratim  Act,  1889  (52  &  53  Vict.  c.  49).  s. 
6  (b) — Industrial  and  Provident  Societies  Act,  1893 
(56  &  57  Vict,  c,  39),  s.  49  (1)  (5).-J.,  a  member  of 
an  industrial  society,  nominated  his  daughter  to 
receive  his  interest  in  the  society,  and  died  on  the 
19th  of  May,  1898,  without  having  revoked  the 
nomination.  Both  his  widow  and  the  daughter 
claimed  the  amount  standing  to  his  credit  in  the 
books  of  the  society.    On  the  20th  of  September 


the  daughter  wrote  a  letter  to  the  society  Domiiist- 
ing  an  arbitrator,  and  asking  the  soeis^  to  nme 
an  arbitrator  to  act  on  thdr  behalf  in  aeoordsaee 
with  one  of  their  rules.    The  society  took  no  notioe 
of  this  application,  and  on  the  19th  of  October  tk 
daughter  gave  notioe  that  the  arbitrator  nimed  m 
her  former  letter  had  been  appointed  by  her  ss  lok 
arbitrator  under  tiie  Arbitration  Act,  1889,  a.  6  (^). 
The  society  replied  that  they  would  refuse  to  be 
bound  by  the  deoLBion  of  an  arbitrator  so  appoints! 
On  tiie  1st  of  November  the  sole  arbitrator  gave  ta 
ex  parte  award  in  favour  of  tlie  daughter.    Da  tbe 
17  th  of  November  a  plaint  was  taken  out  by  the 
daughter  in  the  county  court  under  the  Indiutzisi 
and  Provident  Societies  Act,  1893,  s.  49,  snd  tbe 
judge  enforced  the  award  in  favour  of  the  daughter. 
The  society  appealed,  on  the  ground  that  the  Arbi- 
tration Act,  1889,  could  not  apply,  as  section  6  (h) 
of  that  Act  was  inconsistent  with  section  49  (5) 
of  the  Provident  and  Industrial  Societies  Act,  189S. 
Held,  l^t  it  was  not  necessary  to  decide  whether 
the  Arbitration  Act,  1889,  was  or  was  not  applicable, 
as  the  plaint  in  the  county  court — tbe  forty  dsyv 
mentioned  in  section  49  (5)  of  the  Industrial  ssd 
Provident    Societies  Act,   1893.  having  elapeed- 
might  be  regarded  as  an  application  under  thst 
sub-section.— Jbssop  v.  Huddbbsfield  Industrial 
Society,  Q.B.D.  ;  80  L.  T.  698. 

INFANT  :— 

1.  Contrcui — Apprenticeship  deed — Contract  mt/tr 
benefit  of  infant — Employers  and  Workmen  Act,  1875. 
— ^By  a  deed  of  apprentioeship  of  an  infant  it  wm 
provided  that  the  apprentice  should  serve  tn  a  tens 
of  years,  excepting  the  usual  holidays  and  days  os 
which  the  master's  business  should  be  at  a  standriill 
through  accident  beyond  the  control  of  the  mister, 
and  that  during  the  said  term,  excepting  and 
subject  as  aforesaid,  the  master  should  pay  the 
apprentice  wages  for  her  services. 

Held,  that  the  provision  that  the  master  shooH 
not  be  liable  to  pay  wages  to  the  apprentioe  doiBf 
the  excepted  period  was  not  so  diasdvantageoos  to 
her  as  to  render  the  apprenticeship  deed  incapsUe 
of  being  enforced  against  her  under  the  Brnptoyen 
and  Workmen  Act,  1875. 

Com  V.  Matthews,  [1893]  1  Q.  B.  310,  distb- 
guished.— Qbben  v.  Thompsoit,  Q.B,D.\  [1899]  2 
Q.  B.  1 ;  68  L.  J.  Q.  B.  719;  80 L.  T.  691. 

2.  Direction  to  mother  to  maintain,  educate,  aai 
bring  up — Immoral  home^^ Adultery  of  meiker-- 
Control  of  court. — ^A  testator  bequeathed  tiie  leaidBi 
of  his  estate  to  his  trustees  upon  trust  to  pay  the 
income  to  his  wife  during  her  widowhoo<C  *'^ 
maintaining,  educating,  and  bringing  up"  vfr- 
married  infant  sons  and  unmarrieddaugiiterB. 

The  widow,  while  duly  maintaining  and  ednost- 
ing  the  infant  children,  lived  in  adultery  with  s 
married  man  in  the  home  which  she  provided  ftr 
them. 

Held,  that  the  widow  was  not  properly  pefloBii* 
ing  the  obligation  imposed  upon  her,  and  that,  is 
the  circumstances,  the  court  had  power  to  silminiitr 
the  fund.— G.  (No.  2),  Re,  Ch,D.  Kekan<^  /, 
491 ;  [1899]  1  Ch.  719 ;  68  L.  J.  Ch.  374;  80  L.  T. 
470. 


3.  Guardianship — Mother  sole  surviring  ^ 
— Be-marriage  of  mother — Appointment  of  additiemtJ 
guardian  —  Discretion  of  court  —  GfuardianMp  *f 
InfanU  Act,  1886  (49  &  50  Vict,  c  27),  e.  2.— By  hit 
will  X.  appointed  his  wife  (during  ber  widowluod) 
and  his  own  father  guardians  of  his  iaiaiit  sea 
during  his  minority,  and  directed  that,  on  ttie  deelfc 
of  either  of  them,  the  survivor  should  be  sols 
guardian.     X.  and  his  wife  were  both  Proti 
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X  died  in  lase,  and  his  father  in  IBM.  In  1696 
the  widow  married  again,  her  second  hiubond  being 
a  Boman  Catholic,  whilst  she  remainod  a  Proteatant, 
and  the  infant  son  was  being  brought  up  aa  a 
Prot«etaDt.  In  ISST  the  infant's  paternal  grand- 
mother, as  his  next  friend,  took  out  a  aummoni 
aaking  that  an  uncle  of  the  infant  (the  hneband  o( 
a  sister  of  X.]  might  be  appointed  to  act  jointly 
with  the  mother  as  g^rdian  of  the  infant. 

Held  (dismissing  the  snnunona),  that  the  mother 
of  an  infant  had  entirely  new  righta  oonferred  upon 
her  under  the  Oaardiaoahip  of  Infants  Act,  1886  ; 
she  became  atatntory  guardian  under  the  Act, 
whether  she  was  appointed  testamentary  guardian 
by  her  husband  or  not. 

The  court  has  power,  in  its  discretion,  to  remove 
a  gnardian  or  to  appoint  another  guardian  to  act 
jointly  with  the  statutory  guardian  ;  but  the  oonrt 
will  not  interfere  except  on  good  groimds  shown  to 
be  clearly  for  the  benefit  of  tiie  infant.— X.,  Be, 
X.  V.  Y.,  C.A.,  345;  [1899]  1  Ch.  526;  68  L.  J. 
Ch.  265;  80L.T.  311. 

■i.  Marriage  ariteUs  —  t'ownant  to  aettle  a/ttr- 
aequired  properly — Married  woman — Repudiation — 
Jieasonahh  time — ATistrian  lauj^Poat-nuptiat  tettle- 
meiil — BtctifitcUitM. — Marriage  artioles  entered  into 
by  the  intending  wife  (an  Irish  woman),  the 
intending  hnsbsnu  (an  Aubtiian],  the  father  of  the 
lady,  and  Boglish  trustees,  drawn  up  in  English 
form,  but  executed  in  Bwiberland.  wUl  be  treated 
as  governed  by  English  law  as  regards  property  in 
this  conntry. 

MarriMe  articles  of  the  above  kind  cannot  be 
revoked  by  a  post-nuptial  dooument  executed  by 
the  husband  and  wife  in  conformity  with  the  law 
of  Austria,  where  both  parties  were  domiciled, 
although  the  dooument  was  by  that  law  valid  and 
effective. 

A  covenant  in  marriage  articles  by  the  intending 
iviie,  then  an  infant,  to  settle  after'acqnired 
property  is  as  against  her  voidable,  not  void,  and 
binds  her  after  the  marriage,  unless  repudiated 
within  a  reasonable  time  after  coming  of  age. 

Cooper  V.  Cooper,  L.  E.  13  App.  Cas.  88,  36 
W.  R.  Dig.  98,  explained. 

To  repudiate  such  a  covenant  upon  becoming 
entitled  to  property  many  years  after  coming  ut 
age  is  not  repudiating  within  a  reasonable  time. 

Smith  V.  Luau,  30  W.  E.  451,  L  E.  18  Ch.  D. 
531.  considered. 

StJahle,  that  iepudi»tion  of  such  a  oovenant  mult 
be  made  ODue  for  all.— ViDITZ  u.  O'Haoan,  Gk.D. 
a-zfus-Ilardy,  J.,  571  ;  80  L.  T.  791. 

See  alio  Practice,  25. 

INJUNCTION:— 

1,  Hiiildini] — Pulling  down — Mandatory  injiinrtioa. 
Jbrm  p/—Pructict. — An  injunction  the  effect  of 
which  is  to  require  the  performance  of  a  certain 
act.  such  as  the  pulling  down  and  removal  of 
buildings,  should  now  be  m&de  in  a  direct 
■nandatory  form,  and  not  in  the  indirect  form 
hithtr'o  iu  UHe. — Jackbon  v.  Noruanby  BnrcK 
Co.,  C.A.;  [1899]  1  Ch.  438;  68  L.  J.  Ch.  407  ; 
80  L.  T.  483. 

2,  Jurisdiction — Land  outtiile  Juriadii-iion — Plain- 
tiffs and  de/endanta  tvithin  jurindiHiim  —  Breuih  nf 
implied  covenant  for  qiiitt  enjoyment. — In  July,  189C, 
tlie  plaintiff's  entered  into  an  agrei-mfnt  with  the 
defendants  ander  which  the  sole  and  excliiaive  right 
to  work  certain  lauds  situate  in  the  island  of  Uiloa 
and  belonging  to  the  defendants  was  granted  to 
ihe  plaintiffs  for  a  period  of  five  years  ;  the  agree- 
ment also  contained  a  provision  for  a  renewal  of 


the  period  for  three  forther  periods  of  five  years 
each.  The  right  conferred  by  this  agreement  was 
expressed  to  be  granted  for  the  purpose  of  enabling 
the  plaintiffs  to  get  and  work  manganeoe,  and  they 
were  to  pay  by  quarterly  payments  certain  royalties 
therefor,  and  a  miuimum  royalty  was  fixed.  Clause 
6  of  the  agreement  provided  that  in  the  event  of 
any  roysltiee  being  in  arrear  for  three  months  or  a 
breach  of  any  of  the  provisions  of  the  agreement 
the  defendants  uiight  determine  the  licence  and 
re- enter  the  premises. 

On  the  ITth  of  May,  1SS8,  a  further  agreement 
was  made  modifying  the  first  agreement  and  pro- 
viding for  the  payment  of  the  royalties  half  yearly 
on  the  8th  of  April  and  the  8th  of  October  in  eaab 
year. 

A  dispute  having  arisen  between  the  original 
grantors  of  the  lands  and  the  defendants,  and  the 
former  having  requested  the  plaintifEs  to  pay  the 
royalties  to  them  instead  of  to  the  defendants,  the 
plaintiffs  on  the  7lh  of  October  declined  to  pay  to 
the  defendants  the  royalties  due  ou  the  8tb  of 
October,  and  offered  to  refer  the  question  to  arbi- 
tration. On  the  12tb  of  October  the  defendants 
took  foroible  possession  of  the  lands  and  remained 
ill  possession  of  the  same.  On  the  18th  of  October 
the  plaintiffs  tendered  to  the  defeadauts  the  money 
due,  but  the  tender  was  refused. 

On  the  2od  of  November  the  plaintiff  instituted 
this  action  and  now  moved  for  an  injunction  to 
restrun  the  defendants  from  taking  or  keeping 
possession  of  the  lands  in  question  and  of  tbe 
machinery  and  stock  of  manganese  in  or  about  the 
premises.  The  registered  otSoes  of  the  plaintiffa 
and  defendants  reipectively  were  situate  in  London. 

Held,  that  if  there  was  juriediction  to  grant  the 
injunction  sought  for,  such  jurisdiction  ought  to 
be  exercised  with  great  caution,  and  that  as  the 
defendants  were  in  sctnal  possession  of  the  lands 
they  ought  not  to  be  disturbed  and  that  the  motion 
malt  be  refused.  —  BLACK  Pocrr  Syndicate  v. 
EisTBaN  Concessions,  Oh.D.  Stirling,  J. ;  79  L.  T. 
658. 

See  also  Administratioi 
Libel,  4 ;  Light ;  Metropoli 
Bailway,  4,   6 ;    Beslradnt 

INLAND  REVENUE  :— 

1.  Boditt  corporaie  and  n\ 
from  duty — "  Properly  appr 
the  promotion  of  icience " 
Revenue  Ad.  1883  (48  &.  i'. 
aerfion  3. — By  section  11  of 
Revenue  Act,  1865,  duty 
annual  value,  iuoome,  or 
belonging  to,  or  vested  in,  ai 
iucorporate,  subject  to  exei 
case  of  "property  which,  ( 
wherrof,  shall  be  legally  aj 
.  .  .  for  the  promotion  < 
I  he  fine  arte." 

The  College  of  Burgeoni 
with  two  main  objects — na 
tbe  sdenoe  of  surgery,  a 
enoonragement  of  the  pract 
examinations  to  qualify  f 
property  of  the  college  i 
things,  of  general  offices,  ai 
a  library ;  out  there  had  b 
this  propeity  by  conveyani 
or  othTwise,  to  the  first- na; 
as  distingmshtdfrom  these 
in  respect  of  the  examinal 
part  of  the  income  of  the  a 
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no  Bohool  of  instraoiion  or  training  for  persons 
seeking  admission  to  the  college.  The  above 
property  having  been  assessed  to  the  annual  duty 
unpoeed  by  section  11  of  the  Act  of  1885, 

Held,  that  as  the  college  had  two  main  objects, 
only  such  of  its  property  as  was  legally  appropriated 
and  applied  to  tne  first-named  object,  as  dis- 
tinffoished  from  the  second,  was  exempt  &om  duty 
witiiin  section  11,  sub-section  3,  of  the  Act,  and 
that  as  none  of  the  property  in  question  was  legally 
appropriated  thereto  the  exemption  did  not  apply* 

The  words  "  legally  appropriated"  mean  appro- 
priated so  as  to  create  a  legal  obligation  upon  the 
part  of  the  administrators  of  the  property  to  apply 
it  in  a  particular  manner. 

Judgment  of  the  Divisional  Court  (46  W.  K. 
538)  affirmed.— BoYAL  College  of  Surgeons  of 
England,  Be,  O.A.,  452;  [1899]  1  Q.  B.  871; 
68  L.  J.  Q.  B.  613 ;  80  L.  T.  611. 

2.  Estaie  duty — Gift  inter  vivos  —  Settlement — 
Whether  posaesai&ii  aastimed  to  entire  exclusion  of 
settlor — Reservation  of  interest  to  settlor — Power  of 
revocation — Customs  and  Inland  Revenue  Act,  1881 
(44  &  45  Vict,  c.  12),  s.  38.  sub-section  2  (a)  (c)— 
Customs  and  Inland  Revejiue  Ad^  1889  (52  &  53  Vict. 
c.  7),  8.  II— Finance  Act,  1894  (57  &  58  Vict,  c,  30), 
s,  2,  sub-section  1  (c). — By  a  detd,  dated  1885,  G. 
transferred  certain  estates,  including  a  mansion- 
house  of  which  he  was  the  owner,  to  the  appellant, 
his  nephew,  subject,  as  regards  property  odier  than 
the  mansion-house,  to  an  annual  rent- charge  in 
favour  of  G.  for  life  and  subject  also  to  the 
mansion-house  being  enjoyed  as  theretofore  by  G, 
By  the  same  deed  the  appellant  entered  into  several 
covenants  relating  to  the  estate,  amongst  which 
was  one  to  pay  the  debts  of  G.  out  of  the  estate ; 
and  a  power  of  revoking  the  deed  and  reassuming 
the  property  in  the  estate  was  reserved  to  G.  upon 
the  breach  of  certain  of  the  said  covenants  by  the 
appellant. 

G.  died  before  the  happening  of  any  of  the 
events  upon  which  the  power  of  revocation  was 
exercisable,  but  after  the  Finance  Act  of  1894 
had  come  into  effect.  The  annual  value  of  the 
estate  at  the  death  of  G.  was  considerably  in  excess 
of  the  rent-charge  reserved. 

Held  (affirming  the  judgment  of  the  Divisional 
Court,  46  W.  B.  251),  that,  at  the  death  of  G.,  all 
liie  property  was  liable  to  estate  duty  under 
section  1  of  the  Finance  Act  of  1894.  It  was 
property  which  must  be  deemed  to  have  passed  on 
the  death  of  G.  within  section  38,  sub-section  2,  of 
the  Act  of  1881,  as  amended  by  section  11,  sub- 
section 1,  of  the  Act  of  1889  and  section  2,  sub- 
section 1  (c),  of  the  Finance  Act,  1894. 

Per  Yaughan  Williams,  L  J. — That  there  was  a 
sufficient  interest  and  power  of  revocation  reserved 
in  the  property  so  as  to  bring  it  within  section  1 1, 
sub-section  1,  of  the  Act  of  1889,  for  the  appellant 
had  not  assumed  bond  fide  posoefision  and  enjoy- 
ment ''to  the  entire  exclusion  of  the  donor,"  G. — 
Attoknby-Genbbal  v.  Grey  (Earl),  C,A,,  37 ; 
[1898]  2  Q.  B.  534 ;  79  L.  T.  235. 

3.  Estate  duly — Jointure  payable  **  without  any 
deduction  wJiatever,  except  income  tax  " —  Incidence  of 

/  duty  on  jointures — Assessment  of  duty — Capital  value 
of  jointure— Finance  Act,  1894  (57  &  58  Vict,  c.  30), 
«.  2,  sub- section  1  (b) ;  d.  4  ;  s,  7,  sub-section  7  (b); 
5.  8,  sub-section  4;  a.  9,  sub-sections  1,  5,  6,  7;  s,  14, 
sub-section  1. — For  the  parposes  of  the  Finance  Act, 
1894,  a  jointress  who  is  entitled  to  her  jointure 
*'  free  from  any  deduction  whatever,  except  income 
tax,"  is  not  liable  to  bear  anv  burden  in  respect  of 
estate  duty.     A  jointress  who  is  not  so  entitled 


must  be  charged  with  estate  duty  upon  to  much  of 
the  estate  as  is  represented  by  the  jointure,  but  is 
entitled  to  throw  the  duty  so  charged  upon  the 
whole  estate,  she  keeping  down  the  interest  on  the 
duiy  during  her  life.  The  better  way  to  ascotain 
the  capital  valae  of  the  jointure  is  to  aasees  it  at  a 
sum  equivalent  to  the  capitalized  value  of  the  join- 
ture at  the  same  number  of  years'  porchaae  es  the 
estate  as  a  whole  is  capitalized  for  the  purposes  of 
duty,  rather  than  to  adopt  the  actuarial  value  of  the 
jointure. — Parker- Jeryis,  Be.  Sai<t  v,  Tjooimi, 
Ch,D,  Kekewich,  J„  147;  [1898]  2  Gh.  643;  79 
L.  T.  403. 

4.  Estate  duty — Jointure — "  Free  from  aU  taxes  and 
deductions  except  property  tax  and  legacy  or  tvoeiiioB 
duty^^ — Assessment  of  duty — Finance  Ad^  I8W  (57 
&  58  Vict.  c.  30),  s.  14,  sub-sectio^i  1. — A  testator, 
who  died  in  October,  1857,  by  his  will,  dated  in 
September,  1856,  empowered  any  tenant  for  life  to 
charge  on  the  estates  thereby  settled  a  jointure,  not 
exceeding  £3,000  a  year,  for  his  widow  "  free  from 
all  taxes  and  deductions  except  property  tax  and 
legacy  or  succession  duty." 

Held,  that  this  was  an  "  exprees  provision  to  the 
contrary  "  within  the  meaning  of  section  14,  sub- 
section 1,  of  the  Finance  Act,  1894,  the  teatator't 
intention  clearly  being  that  the  jointure  shooM  be 
paid  to  the  widow  of  the  tenant  for  life  free  from  all 
taxes  and  deductions  except  those  specified  by  hia. 

— FlTZHARDINQE    (LoRD).-    BB,    FiTZHARDIXGS  r. 

Jenkikson,  G.A. ;  80  L.  T.  376. 

5.  Estate  duty — Property  passing  on  death — Mort- 
gage created  by  tenant  for  life  and  remainderman — 
Annuity  charged  on  estates  in  favour  of  remainderman 
during  life  of  tenant  for  life — Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  ss.  1,  2,  7.— The  tenant  for  Hie 
and  the  remainderman  in  tail  of  certain  propaty 
duly  barred  the  entail,  reserving  to  theoisdves  a 
joint  power  of  appointment  over  the  fee.  They 
subsequently  joined  in  mortgaging  tiie  fee  simple 
to  secure  £230,000,  part  of  which  was  appEed  for 
the  benefit  of  the  tenant  for  life,  and  the  rest  was 
paid  to,  or  for  the  benefit  of,  the  tenant  in  taiL  A 
resettlement  was  afterwards  executed,  whereby  tke 
property  was  charged  with  an  annuity  of  £3,000 
for  the  tenant  in  tail  during  the  life  of  the  then  lib 
tenant,  who  died  in  1895. 

Held,  that  what  passed  on  the  death  of  the  teoaot 
for  life  was  the  equity  of  redemption,  and,  in 
determining  its  value,  the  £230,000  should  be 
deducted,  but  not  the  capitalized  value  of  tibe 
annuity,  which  ceased  to  be  payable. 

Decision  of  the  Court  of  Appeal  (46  W.  B.  222, 
[1898]  1  Q.  B.  355)  reversed  on  the  main  oonten- 
tion.  —  Cowley  v.  Inlaiii)  Betentje  Com- 
missioners, H,L.,  525 ;  [1889]  A.  C.  198;  68  L.  J. 
Q.  B.  435 ;  80  L.  T.  361. 

6.  Estate  duty — Property  pacing  on  death — Settle- 
ment— Surrender  of  life  estate  to  rema\nderma»— 
Finance  Act,  1894  (57  &  58  Vid,  c.  30).  m.  1.  2  ink- 
section  1  (b)  ),  5,  7  {sub-section  7). — ^A  tenant  for 
life  (who  died  in  1896),  more  than  twelve  monthi 
before  her  death,  surrendered  her  life  interest  in 
certain  trust  property,  so  as  to  merge  her  life  estate 
in  the  immediate  reversioner,  who  then  became 
absolutely  entitled. 

Held,  that,  upon  the  death  of  the  tenant  for  Hle^ 
no  property  passed  on  her  death  within  the 
meaning  of  section  2,  sub-section  I  (b),  of  th^ 
Fiuance  Act,  1894,  and  estate  duty  was  not  pa|- 
able. 

DecLsion  of  the  Court  of  Appeal  (46  W.  B.  4S5. 
[1898]  2  Q.  B.  147)  affirmed.— AiTOBinnr-QBNK&it 


WmUt  Bqiiictv,  Snit.  30,  laM.] 

73  Inland  Revenue. 


>]  A.  C.  53 


1SL.J.Q.  B. 


v.BiBCB,^.Z:.,207; 
130;79L.T,  56S. 

7.  Estate  duty  —  Property  patiing  on  death  — 
Surrender  ofUfe  ititerett  to  remainderman— Death  of 
tenant /or  life  tirithin  twelve  tnontht — Finance  Art, 
1894  (57  &  68  Vict,  c  30)  *.  2.  aub-iedion  1  (o) ;  ».  7, 
mb-sretion  7.— Where  r  tenuit  for  life  of  settled 
property  hsa  r#leued  the  life  intere«t  in  favour  of 
tbe  remamderman  and  dies  witbin  twelve  montliH 
of  rooh  release,  ettate  duty  is  payable  by  the  re- 
mainderman on  the  principal  vaJne  of  the  property 
under  section  2,  aab-aectioD  1  (c)  and  seolioa  7, 
Sab-Reotiou7,otthe  Finance  Act,  1N94. — AnOKNET- 
Oeberal  o.  Dk  Prkvllm,  Q.B.D.  ;  2  Q.  B.  238  ; 
(!8  L.  J.  Q.  B.  832. 

8.  EitaU  duty  —  Reaidnary  legatee  —  Title  of 
i/rigiaating  tummont — Praetiee — Cvata  —  Finance  Ant, 
1894  (07  &  68  Viet.  c.  30),  tt.  6  (2)  (4),  8  (4),  9  (1), 
14  (V)—B,  S.  C,  ord.  65,  r.  9  (c).— Estate  duly 
payable  on  death  of  tenant  for  life  to  be  borne  ratti- 
kbiy  by  the  shares  into  which  the  estate  became 
itinritdeandby  the  reraduary  devisee. — Powkk,  Eb, 
PoWBEr.  HOWKLL,  Ch.D.  Kekemch,  J.,  183, 

9.  Ettale  dtify — Beveriionary  iattreit — SetUrmoii 
— DitpotUion  of  property  during  leltlement  —  Finanre 
Ad.  1894,  I.  2,  gub'Seetion  1  (b) ;  s.  6,  subsection  2. 
—The  owner  of  an  absolute  revenionory  interest  in 
settled  personal  property,  who  dDrin^  the  lifetime 
of  the  tenant  for  life  settles  his  reversionary 
interest,  reserring  b  life  interest  to  himself,  is  a 
person  who  was,  ''during  the  oontinuanoe  of  the 
BettleineTit,  competent  to  dispose  of "  the  property 
within  the  meaning  of  section  9,  sub-section  2,  of 
the  Finance  Act,  1894,  and  therefore  upon  his 
death  estate  duty  is  payable  upon  the  value  of  his 
mterest,  notwithstanduig  that  estate  dnty  baa 
previously  been  paid  upon  it  at  the  death  of  the 
original  tenant  for  life.— Attoknet-Oeitxbal  v. 
Hat,  Q.B.D. ;  [1898]  2  Q.  B.  246  ;  68  L.  J.  a  B. 
oJ7;  80L.  T.  712. 

10.  Estate  duty — Settled  property — Fand  charged 
wth  specific  sum— Sesidue— Finance  Act,  1894  (57  & 
58  Firf.  c  30),  «.  14,  sub-sectioii  1. — A  settlor 
usigned  a  policy  of  assuranoe  for  £3.000  on  his  own 
life  to  the  trustees  of  his  marriage  settlement  upon 
trust  to  raise  out  of  the  policy -moneys  the  sum  of 
£4,000,  to  be  held  on  the  trusts  thurein  mentioned, 
and  upon  further  trust  as  to  the  residue  of  such 
moneys  for  the  settlor's  executors.  The  policy  bad 
been  sold,  and  the  prooeeds  of  sale  were  now 
represented  by  a  fond  in  court.  The  settlor  died 
in  1898. 

Held,  that  sub-section  I  of  section  14  of  the 
Finance  Act,  1694,  was  intended  as  a  protection  to 
the  person  paying  the  estate  duty,  not  as  a  pro- 
visioQ  for  the  incidence  of  that  duty ;  and  that  the 
estate  duty  on  the  fond  must  be  borne  by  the  part 
reoiaininK  after  payment  of  the  £4,000. — Waoz  v. 
Wate.  Ch.D.  Kekewich,  J.,  43;   [1898]  2  Ch.  276. 

11.  Estate  duty — Settlement  estate  duty— Bequest 
of  atmaity—Saecetsion  — Settled  Land  Act,  1882. 
«.  2,  tub-section  1— Finance  Ad,  1894,  *.  5,  sub- 
section 1 ;  a.  22,  suh-tedion  I.— Testatrix  bequeathed 
an  annuity  to  A.  and  directed  that  a  portion  of  her 
estate  should  be  set  aside  therefor,  and  subjeot 
thereto  she  bequeathed  said  portion  to  B. 

Held,  that  the  portion  so  set  aside  was  property 
"standing  limited  ...  by  way  of  succession  " 
within  the  meaning  of  section  2,  sub-sectiou  1,  of 
the  Settled  land  Aot,  1882,  and  that  settlement 
estate  dnty  was  consequently  payable  in  respect  of 
it— Attobijby-Gembiuj.  v.  Owes,  Q.B.D. ;  [1899] 
2  Q.  B.  293. 
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12.  Estate  duty— Settlement  estate  duty—Portioits  for 
children — Succession — Finance  Act,  1894,  *.  5,  suh- 
secfton  1 ;  ».  22,  sub-teclion  I.^Teatator  bequeathed 
his  residuary  estate  to  trustees  on  trust  to  pay  the 
income  to  his  wife  for  lite,  and  after  her  death  to 
pay  an  annnity  to  each  of  his  four  daughters  for 
life,  and  after  the  death  of  each  daughter  to  raise 
certain  specified  sums  in  trust  for  the  children  of 
such  daughter'  who  should  attain  twenty-one,  or 
being  females,  should  marry  under  that  age. 

Held,  that  this  amounted  to  a  limitation  in 
favour  of  testator's  grandchildren  to  take  effect 
upon  the  death  of  each  daughter,  and  that  thtxB 
was  a  succesiion  in  respect  of  such  portioos.  and 
that  settlement  estate  duty  was  piyahle  in  respect 
of  them.  —  Atto&rby-Oenekal  v.  Coulsok, 
Q.B.D.;  [1899]  2  a  B.  253;  68  L.  J.  Q.  B.  779. 

13,  Estate  duty— Settlement  estate  duty  -  Incidence 
— Property  settled  by  instrument  outside  will— Finance 
Act,  1894  (57  &  68  Vict.  c.  30).  si.  2.  4,  6,  6.  8— 
Finance  Ad,  1896  (59  &  60  Vid.  c.  28).  ».  19.— 
Where  property  given  by  the  will  of  a  testator  is 
settled,  not  by  the  will  it«elf,  bat  by  an  instrument 
outside  the  will,  settlement  estate  duty  must  be 
burne,  not  by  the  testetor's  general  residue,  but  by 
the  settled  property.— Ma  eyok-Wilsoit,  Be,  Ch.  D. 
Kekewich,  J.,  635. 

14.  Income  tax — Annual  profits  or  gains — English 
company—  Business  carried  on  abroad  through  foreign 
company— Income  Tax  Act,  1842  (5  &  6  Vid.  c.  33), 
s.   100,  Schedule  D,  5th  case— Income  Tax  Act,  1853 

(16  &  17  Vid.  c.  34),  s.  2,  ScheduU  D An  English 

company  formed  under  the  Companies  Acts  and 
registered  in  London  had  power  by  its  memorandum 
of  association  to  acquire  the  whole  or  part  of  the 
capital  stock  of  an  American  incorporated  asaooia- 
tion,  then  carrying  on  a  brewing  business  in  the 
State  at  Missouri,  in  the  United  States,  and  to 
allow  the  legal  estate  and  interest  in  any  busineM 
or  property  aoquired  by  the  company  to  be  vested 

in  and  carried  on  by  any  Americ — 

trust  for,  or  ss  agents  or  nomini 

oompany.  The  English  comp 
whole  of  the  share  capital  of  the 
tion  except  fourteen  shares,  The' 
were  carried  on  in  the  State  of  U 
and  under  tbe  immediate  nu 
directors  of  the  American  ass 
breweries  and  other  property  w 
association,  and  the  officers  ani 
appointed  by  the  Amerioan  diret 
of  each  financial  year  copies  of 
and  profit  and  loss  account  of  tl 
elation  were  sent  to  the  Engli 
after  considering  them,  the  direc 
pany  informed  ^e  American  bs» 
dividend  they  theugbt  ought  tc 
the  Amerioan  association  habil 
dividend  at  the  rate  mentioned, 
accounts  of  the  English  compi 
business  and  profits  were  treat 
property  and  under  the  control  o< 
pany,  and  the  directors  of  the  Ai 
were  referred  to  as  "  the  board  t 
St.  Louis."  The  accounts  of  t 
audited  annually  by  an  Euglis] 
for  the  purpose  by  the  Englis 
amonnt  of  the  dividend  on  tt 
the  Ehiglish  oompany  was  trans' 
for  distribution  amongst  the  ahai 
Held,  that  the  brewing  businei 
the  business  of  the  Eoglish  comp 
were  liable  to  be  assessed  to  ] 
section  2,  Schedule  D,  of  the  Inc< 
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in  respeot  of  the  annual  profits  or  gains  arising 
from  that  business. — St.  Louis  Bbswbbibs  v. 
Apihobpe,  Q.B,D,,  834  ;  79  L.  T.  651. 

15.  Income  tax — Company  registered  in  England — 
Business  carried  on  and  profits  made  abroad — Profits 
partly  transmitted  to  England — Power  of  control  in 
England — Liability  to  income  tax  on  whole  profits — 
Income  Tax  Act,  1853  (16  &  17  Vid.  c,  34),  s,  2, 
Schedule  D,-^An  English  company,  registered  under 
the  Companies  Acts,  and  having  its  registered  office 
in  London,  was  formed  for  the  purpose  of  acquiring 
the  shares  in  an  American  brewery  company,  and 
for  the  purpose  of  carrying  on  a  brewery  business. 
The  vendors  of  the  American  company  sold  to  the 
English  company  all  the  shares,  except  three,  in  the 
the  American  company,  and  all  the  personal  property 
of  the  American  company  was  transferred  to  the 
English  company.  In  order  to  avoid  any  difficulties 
with  regard  to  the  American  laws  of  real  property, 
the  American  company  was  kept  on  foot.  The 
English  companjr  found  the  capital  for  oarryine  on 
the  brewery  busmess,  which  was  wholly  carried  on 
in  America.  All  the  profits  were  earned  in  Ajnerica. 
The  directors  of  the  English  company  had  ^e 
entire  right  of  control  of  the  affairs  of  the  American 
companv,  and  of  the  staff  and  business  in  America, 
with  full  power  to  appoint  or  dismiss  any  of 
the  managers  or  officials  of  the  business  in  America. 
In  fact,  the  directors  of  the  English  company  dele- 
gated t^ese  powers  to  the  managers  of  the  brewery 
in  America,  who  were  also  the  directors  of  the 
American  company,  and  appointed  them  managers 
of  the  business  in  America.  A  portion  of  the  profits 
earned  was  transmitted  to  England  for  the  expenses 
incurred  in  England  and  for  distribution  amongst 
the  English  shareholders.  The  rest  of  the  profits 
remained  in  America,  and  were  distributed  among 
American  shareholders. 

Held,  that  the  business  was  in  fact  partly  carried 
on  in  England,  and  therefore  the  English  company 
was  liable  to  pay  income  tax  upon  the  whole  of  the 
profits  earned  by  the  business,  and  not  merely  upon 
that  part  of  the  profits  which  was  transmitted  to 
England. 

The  San  Paulo  Brazilian  Railway  Co,  {Limited) 
V.  Carter,  73  L.  T.  Eot).  538,  [1896]  A.  C.  31,  fol- 
lowed.— Apthokpb  v.  BoHOSNHOFBir  BBEwma  Co., 
C,A. ;  80  L.  T.  396. 

16.  Income  tax — Dedtiction  of  tax  from  interest  or 
annuities — Income  Tax  Act,  1842,  Schedules  A  and 
D^Inland  Revenue  Act,  1888,  s,  24,  sub-section  3. 
^-A  county  council  had  deducted  income  tax  under 
section  24,  sub-section  3,  of  the  Inland  Bevenue 
Act,  1888,  from  the  interest  paid  by  tJiem  on  their 
consob'dated  stock.  The  fund  from  which  such 
interest  was  paid  consisted  partly  of  interest 
received  by  them  on  loans  ma&e  to  other  local 
authorities  and  from  which,  in  accordance  with  tJie 
section,  income  tax  under  Schedule  D  had  been 
deducted  before  payment;  and  partly  of  the  rent  of 
lands  on  which  income  tax  under  Schedule  A  had 
been  paid. 

Held,  that  the  county  council  were  entitled  to 
retain  a  portion  of  the  income  tax  which  they  had 
deducted  corresponding  to  the  proportion  in  which 
interest  on  the  consolidated  stock  had  been  paid 
out  of  moneys  on  which  income  tax  under  Schedule 
I>  had  been  already  paid;  but  were  not  entitled  to 
retain  the  proportion  of  the  deducted  income  tax 
which  corresponded  to  the  proportion  in  which 
interest  on  the  consolidated  stock  had  been  paid 
out  of  moneys  charged  with  income  tax  under 
Schedule  A.  ^  Attobniy-Gbnebal  v.    London 


County  Council.  Q.B.D.  ;  [1899]  2  Q.  B.  236 ;  68 
L.  J.  Q.  B.  823 ;  80  L.  T.  767. 

17.  Income  tax — Deductions  under  Sckedult  D— 5 
;)er  cent,  on  original  cost — 6  per  cent,  on  dimini^kij^ 
value  —Question  of  fact — Income  Tax  Act.  184S  (5  k 
6  Vict,  c,  35),  8,  100.  First  Case,  r.  S—Cusiams  on^ 
Inland  Bevenue  Act,  1878  (41  &  42  Vid.  c.  15),  «.  12. 
— The  appellant  company  claimed  under  sectkn  12 
of  the  Inland  Bevenue  Act,  1878,  to  be  allowed  a 
deduction  of  £253,893  on  the  ground  that  the  sme 
was  a  just  and  reasonable  allowance  as  mpnmmtiiDg 
the  diminished  value  by  reason  of  wear  and  teat 
during  the  year.    They  arrived  at  this  figure  as 
being  5  per  cent,  on  the  original  cost  of  the  ships 
in  their  fieet. 

The  commissioners  found  that  the  average  dnia- 
tion  of  the  service  of  ships  in  the  fleet  was  seven- 
teen years,  though  the  average  duration  of  life  <rf 
the  ships  was  twenty-eight  years ;  and  that  an 
allowance  at  the  rate  of  6  per  oent.  on  the  diminishsd 
value  of  the  fieet  for  the  year  of  assessment,  arrived 
at  by  taking  the  original  cost  of  each  vessel  and 
writing  it  down  year  by  year  at  the  rate  of  6  per 
cent,  on  the  diminishing  value,  was  a  saffidait 
allowance  to  cover  the  diminished  value  by  icnson 
of  wear  and  tear  during  the  year,  and  they  fixed  the 
figure  at  £185,440. 

The  company  appealed. 

Held,  that  iSie  commissioners  had  dealt  with  all 
that  was  properly  before  them,  and  that  the 
questions  were  substantially  questions  of  &ct.— 
Peninsular  and  Oriental  Steam  NAVioATrar 
Co.  V.  Lbb,  Q,B.D.;  79L.  T.  118. 

18.  Incwne  tax— Life  assurance  company — Annmd 
profits  and  gains — Mutual  oMurance — Betunu  of 
premium  as  "  rebate  or  discount " — Income  Tax  Ad, 
1853  (16  &  17  Vid.  c.  34),  Schedule  i>.— Alifeasn- 
ance  company  by  its  charter  limited  the  intcnrt 
payable  to  the  holders  of  its  capital  stock  to  7  per 
cent.,  and  the  earnings  and  receipts  of  the  company 
over  and  above  this  fixed  dividend,  and  the  lossn 
and  expenses  on  the  year's  trading  were  to  hs 
accumulated.  The  ini^uranoe  businees  of  the  com- 
pany was  expressed  to  be  conducted  upon  the 
mutual  plan,  and  every  five  years  each  poIiCT- 
holder  was  to  be  acOTedited  with  a  share  of  the 
accumulated  surplus  to  be  applied  by  him  either  ia 
the  purchase  of  an  additional  amount  of  inaannos 
payable  at  his  death,  or  at  his  option  to  the  purchase 
of  an  annuity  in  reduction  of  his  future  premunM. 
The  amount  of  the  surplus  funds  to  be  so  divided 
at  these  quinquennial  distributions  was  to  be 
entirely  a  matter  for  the  discretion  of  the  direeton 
of  the  company. 

Held,  that  the  accnTnulat.ed  funds  of  the  oompaay 
were  not  the  property  of  the  policy-'holden.  and 
that  the  returns  &om  surplus  did  not  pass  to  theai 
by  the  constitution  of  the  company,  but  wen 
payments  made  tiiem  arising  out  of  the  "  profits  " 
earned  by  the  company,  and  the  money  so  to  be 
divided  had  rightly  been  assessed  to  inooma  tai 
under  Schedule  D. 

Last  V.  London  Assurance  Co,^  34  W.  B.  233,  Id 
App.  Cas.  438,  followed ;  New  York  Ineuramoe  Gx 
V.  Style,  14  App.  Gas.  381,  38  W.  B.  Dig.  89, 
approved   and   distinguished.  —  Equitable   Lefs 

ASSURANOB    SOCIBTY    OF    THE    UNITED    STATES   r. 

Bishop,  Q.B.D.,  566 ;  68  L.  J.  a  B.  772 ;  80  L.  T. 

728. 

19.  Income  tax — Profits  of  trade — Dedudiou  fm 
depreciation  of  machinery  or  plant — Cuetoms  aad 
Inland  Bevenue  Ad,  1878  (41  &  42  VicL  c.  15),  «.  If 
— l^e  Commissioners  of  Income  Tax,  when  esti- 
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mattof  the  dedactioiiB  to  be  allowed  from  the 
profits  of  a  trade  under  Mction  12  of  the  Caatoiua 
and  Inland  Bevenne  Act,  1878,  "  as  repreaentiag 
the  diminished  value  by  reason  of  wear  aud  tear 
dnzhig  the  jear  of  anjr  machinerj  <ir  plaot  uwd  for 
the  pnrpOMa  of  the  oonoarn,"  are  not  Dound  totake 
an  average  of  the  depredatioii  during  the  three 
preceding  years,  bat  may  adopt  as  their  estimate 
the  amount  of  the  depreciation  during  the  year 
immediately  preceding  that  of  assessment.  — 
CuKABB  Stzamship  Go.  V.  CoTJi^ON,  Q.S.D. ; 
[1899]  1  Q.  B.  865  ;  68  L.  J.  Q.  B.  S54 ;  SO  L.  T. 
326. 

20.  Inaime  lax — Sprcial  Act — Salary  payable 
vrithoul  deduttion  or  abaiemmti  for  toxei — Bight  to 
dtduct  income  tax— Income  Tax  Act,  1842  (5  ft  6 
Vict.  c.  35),  a.  102,  Schedule  E,  rr.  I,  ^—Special 
Act  (10  Geo.  4,  e.  xv.),  m.  32,  26.— An  ofBoer  of  a 
diarity  was  entitled  under  a  speoial  Aot  of  Parlia- 
ment TO  reoave  a  salary  of  not  less  than  £300,  nor 
exceeding  £500,  without  deduction  or  abatement 
for  taxeo.  At  the  date  of  the  special  Act  no  inc  ~ 
tax  was  payable. 

Held,  with  regard  to  a  pnreon  appointed  to  the 
office  ^ter  the  passinK  of  the  Income  Tax  Act, 
1842,  that  the  persons  liable  to  pay  the  laliuy  were 
boond  to  deduct  the  income  tax  thcreftoio. — LmiD 
».  LiVKBPOoi.  School  for  Isdiqent  Blixd,  Ch.D. 
Byrne,  J.,  6  ;  [1898]  3  Ch.  669  ;  79  L.  T.  68. 

21.  Inhahited  houK  duty — Ariitani'  daxUingi — 
8tparfii«  dvitUing  —  Exemption.  —  The  owner  of 
homes,  originally  built  or  adapted  for  artizans' 
dwellings  and  nsed  for  the  sole  purpose  of  separate 
dwellings,  is  entitled  to  exemption  from  inhabited 
boose  duty  under  section  26,  snb-section  2,  of  the 
Inluid  Kevenne  Aot,  1890,  as  amended  by  seotion 
4  of  tbe  Inland  Bevenae  Act,  1891,  notwithstanding 
the  existence  of  a  common  entranoe  and  staircase, 
and  that  the  inmates  have  the  use  of  a  aommon 
waahhouse  on  certain  days. —  SEAlfAir  v.  IXB, 
Q.B.D. ;  68  L.  J.  Q.  B.  593. 

22.  Inhabited  house  daty^Hall^Library — Lta- 
hilHy  to  U  atset»ed—i&  Geo.  3,  c.  35,  Schedule  B, 
r.  &—Souie  Tax  Act,  1851  (14  &  Ifi  Vict.  c.  36),  a.  1. 
—The  dining  hall  and  offioea  of  the  Middle  Temple, 
whichorensed  and  oocnpied  during  the  daytime  only, 
in  which  no  one  sleeps  or  resides,  and  which  have  no 
oon.mnnication  with  any  premissB  in  which  anyone 
sleeps  or  resides,  are  liable  to  inhabited  house  duty, 
as  comiug  within  the  words  "hall  or  ofBce  "  in 
rule  5  of  Schedule  B  of  48  Geo.  3,  o.  55 ;  bat  the 
library  is  not  a  "hall"  within  the  meaning  of 
that  role,  and  is  not  liable  to  inhabited  house  duty. 
— Stylbb  v.  Middle  Tzuple  Society,  Q.B.D., 
383 ;  68  L.  J.  a.  B.  157 ;  79  L.  T.  700. 

23.  Male  servavi — StexBordof  working  men's  dnh— 
Cwtonu  and  Inland  Revenue  Act,  1S69  (32  &  33  Vict. 

c.  14),  aa.  IS,  19 By  seotion  18  of  the  Customs  and 

Inland  Bevenne  Act,  1869,  tbere  shall  be  paid  for 
Bvery  male  servant  15s.  By  sub-section  3  of  seotion 
19  "the  term  'male  servant'  means  and  in- 
olodes  any  male  servant  employed  either  wholly 
orpartially  in  any  of  the  following  capacities ;  that 
ia  to  say,  .  .  .  hooee  steward  ...  or  in  any 
oapaaty  involving  the  duties  of  any  of  the  above 
descriptions  of  servautA,  by  whatever  stvle  the 
persini  acting  in  snoh  capacity  may  be  called." 

The  respondents,  the  committee  of  a  working 


by  the  committee  38s.  a  week.  Ke  served  at  a  bar 
at  a  window,  but  did  not  leave  snch  bar  to  wait  on 
the  membets,  bat  passed  what  was  ordered  thioogb 
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Besides  accounting  for  moneys  he  received,  this 
was  the  only  service  rendered  by  him. 

No  licence  had  been  taken  out  by  the  defendants 
in  respect  of  such  steward. 

Held,  that  such  steward  was  a  "male  servant" 
within  the  Act,  and  that  the  respondents  should 
have  taken  out  a  licence  in  respect  of  him. — 
SoLOMOw  V.  CBOfPER,  Q.B.B. ;  79  L.  T.  301. 

24.  Probate  Duty  —  Tettator  /oreign  subjed 
domiciled  abroad — Com/iany — Executor  de  son  tort — 
Intermeddling  with  ettate — Liability  to  pay  probate 
duty— Petialtiei— 55  Geo.  3,  c.  184,  a.  37— CVoum 
Suite  Act.  1863  (2S  &  29  Vict.  c.  104),  a.  67— Cuafami* 
and  Inlind  AfvcniM  Act,  1881  (41  Viet.  c.  12], 
t.  40. —  Upon  the  death  ot  a  testator,  a  foreign 
subject  domiciled  in  America,  shores  and  debentores 
in  an  English  company,  of  which  he  was  the  regis- 
tered hdder  in  the  books  of  the  company  in 
London,  passed  by  his  will  to  his  executors  in 
America,  according  to  the  law  of  his  domicil.  At 
their  request  the  company  paid  to  them  the 
dividends  and  interest  payable  upon  the  testator's 
shares  and  debentures  and  transferred  into  their 
names  in  the  company's  books  in  London  two 
shares  and  a  debenture.  The  executors  to  the 
knowledge  of  the  company  had  not  obtained  and 
did  not  intend  to  obtain  probate  in  Bnglond. 

Held,  that  the  company  had  made  themselves 
exeontors  de  ton  tort ;  that  they  had  "  taken 
poHseesion  of  and  adminiaiered "  part  of  the  tes- 
tator's estate  (see  55  Geo,  3,  c.  184,  s.  37  ;  2S  ft  29 
Viot.  C.  104.  s.  67),  and  were  liable  to  penalties, 
and  to  deliver  an  account  and  pay  sach  duty  as 
would  have  been  payable  if  probate  had  been 
obtained  in  England. 

The  deoisioa  of  the  Gonrt  of  Appeal,  [189S]  1 
Q.  B.  205,  afBrmed. 

SembU  by  Lord  Darey,  that  the  company  were 
persons  who  "  ought  to  obtain  probate  or  liters  of 
administration  "  in  Ungland  within  the  meaning  of 
theCuatoms  Act,  ISSl  [44  Vict.  o.  12),  ■.  40  (although 
they  were  not  entitled  to  do  so),  because  tinder 
the  Probate  Act,  1837,  s.  73,  the  court  had  power 
in  its  discretion  to  appoint  them  administrators. — 
New  York  Brkwsries  Co.  v.  Attoritxt-Qbkerai., 
ff.L. ;  [1899]  A.  C.  62  ;  68  L.  J.  Q.  B.  136;  7» 
L.  T.  6G8. 


inatrument,  being  the  only  or  principal  or  primary 
security  "Stamp  Jd,   1891  (54  &  55    Vict,   c  39), 
First  Schedule. — By  an  agreement  in  writing,  not 
under  seal,  one  S.   E.   agreed  to  pay  a  telepboDe 
company  the  Sum  of  £12  per  annom  for  the  use  of 
a  telephone  wire  and  apparatus  -.v.J~i.  *k=  nri.«.vo..w 
was  to  affix  to  his  house.    T 
payable  every  year  in  advanc 
might  pnt  an  end  to  the  agrt 
otber  party  three  months'  noti 

Held,  that  this  instmment 
valorem  duty  under  the  bead  " 
losttumeut  of  any  kind  wha 
schedule  to  the  Stamp  Act,  1 
only  or  principal  or  primary  a 
sum  or  sums  of  money  at  st 
indefinite  period." 

Jonet  V.  Commiuionera  of  Inla 
318,  [1895]  1  Q.  B.  484,  ai 
TxLEFHONK  Co.  V.  Ihuni 
HIBSIOIfEKa,  C..^.,  247;  [1899 
L.  J.  Q.  B.  222;  79L.  T.  514. 

26.  Stamp  duty — Conveyance 
/or  lale — Ad  valorem  duty — . 
Uetnsed     house — Qoodwill —  "  J 
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transfer^' Stamp  Act,  1891  (54  &  56  Vid.  e.  39} «. 
59,  suh'Sedton  1. — By  an  a^eement  under  seal  a 
vendor  agreed  to  sell  to  the  West  London  Syndicate 
{inter  alia)  the  goodwill  of  a  hotel  proprietor  and 
licensed  ▼ictnaUer;  the  lease  of  the  hotel  and 
premises  and  the  vendor's  interest  therein ;  all  the 
household  furniture,  fixtares,  fittings,  and  other 
e£Pt!Cts  (other  than  stock-in-trade) ;  aU  cash  in  hand 
and  at  the  bank  to  which  the  vendor  was  then 
entitled  ;  and  all  the  book  and  other  debts  due  to 
the  vendor  in  connection  with  the  business.  The 
consideration  for  the  sale  was  the  discharge  by  the 
syndicate  of  the  debts  and  liabilities  of  the  vendor 
then  due  in  relation  to  the  business,  and  the  sum  of 
£4,250,  of  which  £1,462  16s.  3d.  was  the 
apportioned  consideration  for  the  furniture,  stock- 
in-trade,  and  cash. 

The  amount  of  the  debts  and  liabilities  forming 
part  of  the  consideration  was  found  to  be 
£1,335  8s.  4d.,  so  that  the  purchase  consideration 
amounted  to  £5,585  88.  4d.  It  was  agreed  that  the 
vendor  should  show  a  good  title  to  the  premises  and 
assign  the  lease  thereof  and  the  goodwill  of  the 
business  to  the  syndicate,  and  that,  in  the  event  of 
the  landlords  not  consenting  to  the  assignment  of 
the  lease,  that  the  vendor  would  execute  a 
declaration  of  trust  in  favour  of  the  syndicate.  The 
consent  of  the  Itmdlords  was  not  obtained,  and  a 
(ieclaration  of  trust  was  therefore  executed  and  was 
stamped  with  the  fixed  duty  of  ten  shillings. 

Held,  by  A.  L.  Smith  and  Yaughan  Williams, 
L.JJ.,  that  there  was  not  an  agreement  for  the  sale 
of  an  equitable  interest  in  any  property  whatsoever 
within  the  meaning  of  section  59,  sub-section  1,  of 
the  Stamp  Act,  1891. 

Held,  by  Bigby,  L.J.,  that,  though  on  the  face 
of  the  agreement  it  was  not  for  the  sale  of  an 
equitable  interest  in  property  within  that  section, 
yet,  looking  at  the  facts  of  the  case,  it  ought  to  be 
inferred  that  the  agreement  was  only  for  the  sale 
of  an  equitable  interest. 

Held,  farther  by  A.  L.  Smith  and  Bigby,  L.JJ., 
that  the  goodwill  was  capable  of  being  sold 
separately  and  independently  of  the  leasehold 
premises,  and  that,  in  respect  of  the  goodwill,  the 
agreement  was  liable  to  an  ad  valorem  duty,  as  sucn 
goodwill  was  property  other  than  lauds. 

Held,  by  Yaughan  Williams,  L.J.,  dissenting, 
that  the  goodwill  could  not  be  separated  from  the 
leasehold  preoiises,  and  that,  consequently,  the 
agreement  wss  not  liable  \o  an  ad  valorem  duty 
upon  that  part  of  the  consideration  apportioned  to 
the  sale  of  the  goodwill  and  lease  of  tbe  hoteL — 
West  London  Syndicate  v.  Inland  Bsvenxte 
CoMMissiONEBS,  C.A,,  125;  [1898]  2  Q.  B.  507; 
79  L.  T.  289. 

27.  Stamp  duty — Conveyance  on  sale — Contrcutfor 
sale  of  equitable  intereet — Beconttruction  of  company 
in  course  of  winding  up — Agreement  for  transfer  to 
new  company  of  shares  in  old  company — Declaration 
of  trust  of  shares  in  old  company — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  ss.  54.  59  fl).— By  an  agree- 
ment under  seal,  made  between  all  the  shareholders 
in  an  unlimited  company  (which  was  in  course  of 
l)eing  voluntarily  wound  up)  and  a  new  limited 
company,  it  was  agreed  that  the  shareholders  in  the 
old  company  should  '* exchange'*  ibar  shares  in 
that  company  for  certain  numbers  and  amounts  of 
stock  and  shares  in  the  new  company,  and  that  the 
new  company  should  also  pay  oertam  sums  of  cash 
to  the  shareholders.  The  agreement  also  provided 
t^t,  upon  the  allotment  to  the  shareholders  of  the 
old  company  of  the  shares  and  stock  in  the  new 
oompany,   the  shareholders   should    '*hold   their 


respective  shares  in  the  old  company  in  tmtt  te  tiie 
new  company." 

Held,  that  the  agreement  was  a  **  oonveyaiioe  on 
sale  "  of  the  shares  in  the  old  company  within  the 
meaning  of  section  54  of  the  Stamp  Act,  1891,  cr  a 
*'  contract  for  the  sale  of  an  equitable  interest'*  in 
those  shares  within  section  59  (1)  of  that  Act,  and 
was  chargeable  with  ad  valorem  duty  on  the  eash 
paid  and  the  shares  and  stock  allottea* 

Dictum  of  Channell,  J.,  in  West  London  Syndieaie 
V.  Commissioners  of  Inland  Revenue,  [1898]  1  Q.  B. 
226.  at  p.  240,  46  W.  B.  Dig.  74.  approved.— 
Chesterfield  Brewery  CJo.  v.  Inland  Bbvkbue 
Commissioners.  Q.B.D,,  320;  [1899]  2  Q.  B.  7; 
68  L.  J.  Q.  B.  204 ;  79  L.  J.  559. 

28.  Stamp  duty — Conveyance  on  sale — Considera- 
tion— Conveyance  of  property  subject  to  the  payment  of 
money — Assignment  of  leaseholds — Rent — Stamp  Ad, 
1891  (54  &  55  Vict.  c.  39),  ss.  56,  57 ;  Schedule  L— 
On  a  conveyance  on  sale  of  leasehold  property 
subject  to  the  rent  reserved  by  the  original  lease,  or 
(in  the  case  of  such  a  conveyance  of  a  part  only  of 
tbe  demised  property)  subject  to  an  apportiooed 
part  of  the  rent  so  reserved,  such  rent  is  not  a  pact 
of  the  consideration  in  respect  whereof  the  convey- 
ance is  chargeable  with  ad  valorem  duty  under 
section  57  of  the  Stamp  Act,  1891. — Swayss  t?. 
Inland  Beventte  Commissioners.  Q,B,D,,  300; 
[1899]  1  Q.  B.  335;  68  L.  J.  a  B.  234 ;  80 
li.  T.  56. 

29.  Stamp  duty — Debenture — Right  to  redeem  deben- 
ture on  paying  a  premium — Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  s.  86,  Schedule  I. — A  limited  oompaay 
issued  a  series  of  debentures  of  £100  each,  and 
each  debenture  stated  that  the  oompany  would,  at 
certain  specified  dates,  pay  to  the  registered  bolte 
the  sum  of  £100,  with  interest  at  £5  lOs.  per  cent, 
and  one  of  the  conditions  indorsed  on  the  debentures 
was  that  the  company  might,  after  the  1st  of  July, 
1900,  on  giving  six  months'  notice  to  the  regiatcrad 
holder,  redeem  any  debenture  at  £103,  befoce  the 
time  fixed  for  payment.  The  debentures  wcr 
marketable  securities  not  transferable  by  deliveiy 
within  the  meaning  of  Schedule  I.  of  the  Steop 
Act,  1891. 

Held,  that  each  debenture  was  a  aeonrity  far 
£103,  and  not  for  £100  only,  and  ought,  thcrafoR. 
to  be  stamped  as  a  mortgage  for  £103,  as  required 
by  Schedule  L  of  the  Stamp  Act,  1891. 

*  In  a  second  case — The  Knights  Deep  {Linuiai\ 
{No.  2)  (Appellants)  v.  The  Commiseionera  of  ImloMd 
Revenue  {Siapondents) — where  the  conditions  oi  tlie 
debenture  were  in  all  respects  the  same  as  in  tlie 
previous  case,  except  that  the  debenture  waa  pay- 
able to  "  bearer,*'  the  court  held  that  the  auae 
principle  applied. — Knights  Deep  (Ldotbd)  v. 
Inland  Bkvknuk  CoionssiONESS,  Q.B.D.^  415; 
[1899]  1  Q.  B.  345 ;  68  L.  J.  Q.  B.  125;  79  L.  T. 
704. 


30.  Stamp  duty — Foreign  aecuriiy  issued  ••  tik 
United  Kingdom^Stamp  Act,  1891]^  &  55  VieL  (. 
39),  s.  82,  sub-section  1  (6)  (L).— The  bond  oi  a& 
American  railway  company,  payable  to  bearer,  oqb- 
tained  a  clause  on  the  Hoe  of  the  bond:  **ma 
bond  shall  not  be  valid  for  any  purpoese  mlBsi 
authenticated  by  the  oertifioate  hereon  indcaed  of 
the  trustee.  •  •  •"  This  instnunent  had  besa 
executed  in  the  United  States  and  deUveied  to  a 
trust  company,  which  was  to  aot  ma  tmatoe ;  bat 
the  certificate  was  unsigned,  and  the  iiiatnuaeat 
was  transmitted  in  that  state  to  London,  whan  Ae 
oertifioate  was  signed  ae  required,  «id  the  boni 
issued  to  the  holders. 
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Held,  that  'the  bond  was  a  marketable  seourity 
both  made  and  issned  in  the  United  Kingdom 
within  the  meaning  of  section  82,  sub-section  1 
(6)  (i.),  of  the  Stamp  Act,  1891. 

Dedsion  of  the  Court  of  Appeal  (48  W.  B.  98, 

[1898]  1  Q.  B.   78)  affirmed.— Kbvelstokb  v,  In- 

LAiTD  Bev^ue  Gommissionbbs  (Barinq  V.  Inlaitd 

•  BsYsmJE  CoMMissiONEKs),  H.L.,  210 ;  [1898]  A.  C. 

^66;  79L.  T.  227. 

81.  Stamp  duty — Mortgage — Covenant — Agreement 
under  seal  to  execute  mortgage  wJten  required — Stamp 
Ad,  1881  (54  &  55  Vict.  c.*39),  e,  86,  Schedule  J.— 
By  an  instrument  under  seal  a  oompauy  agreed,  in 
-consideration  of  a  sum  of  money  then  advanced  to 
^em  by  a  building  society,  to  execute,  whenever 
called  upon  by  the  society,  a  mortgage  or  charge  of 
the  company's  interest  in  certain  lands  in  such  form 
as  the  society  should  request,  to  secure  the  repay- 
ment of  the  sum  so  advanced  and  interest ;  and,  by 
the  same  instrument,  the  company  agreed  to  pay 
interest  on  the  sum  advanced  until  repayment,  and 
appointed  a  person  receiver  of  the  rents  and  profits 
of  the  lands  so  long  as  any  money  remained  due  to 
the  society,  such  receiver  not  to  take  possession 
until  default  had  been  made  in  payment  after 
demand  of  the  principal  and  interest. 

Held,  that  the  instrument  was  a  " mortgage"  or 
a  *' covenant"  within  the  meaning  of  the  Stamp 
Act,  1891,  and  was  chargeable  with  ad  valorem  duty 
under  the  head  '^  Mortgage,  Bond,  Debenture, 
Covenant,"  in  the  first  schedule  to  that  Act. — 
United  Beauzation  Co.  v.  Inland  Bsysntte 
Commissioners,  Q.B.D.y  381 ;  [1899]  1  Q.  B.  361 ; 
68  L.  J.  a  B.  218 ;  79  L.  T.  656. 

32.  Stamp  duty — Mortgage — Security  for  the  re- 
payment of  money  to  be  thereafter  lent  or  paid — 
Additional  or  aiAstituted  security — Trust  deed  for 
securing  debenture  stock — Stamp  Act,  1891  (54  &  55 
Vid,  c.  39),  s,  86,  sub-sedion  1 ;  «.  88,  sub-sedion  1 ; 
Schedule. — A  trust  deed  of  1897  for  securing  irre- 
deemable 3^  per  cent,  debenture  stock  of  a  company 
provided  as  follows:  That  the  issue  of  the  stock 
should  in  the  first  instance  be  limited  to  £300,000  ; 
that  a  further  issue  might  be  made  of  £540,000, 
making  altogether  £840,000;  that  such  further 
issue  should  only  be  made  for  the  purpose  of 
redeeming  or  paying  off  an  already  existing  4  per 
cent,  debenture  stock  secured  by  a  trust  deed  of 
1892;  and  that  the  4  per  cent,  aebenture  stock  to 
be  redeemed  or  paid  off  should  be  transferred  to  the 
trustees  of  the  deed  of  1897. 

Held,  first,  that  the  deed  of  1897  was  a  security 
for  the  repayment  of  money  to  be  thereafter  paid 
within  the  meaning  of  section  86,  sub-section  1,  of 
the  Stamp  Act,  1891,  and  that,  by  virtue  of  section 
88,  sub-section  1,  it  was  chargeable  with  duty  on 
the  total  amount  of  £840,000;  secondly,  that  it 
was  chargeable  (under  the  heading  Mortgage,  Bond, 
Debenture,  Covenant)  with  ad  valorem  duty  at  the 
rate  of  2s.  6d.  per  cent.,  as  being  a  principal  or 
primary  security,  and  not  merely  with  ad  valorem 
duty  at  the  rate  of  6d.  per  cent,  as  being  an  addi- 
tional or  substituted  security. — City  of  London 
Brewery  Co.  v.  Inland  Beventtb  Commissioners, 
C.A.,  216 ;  [1899)  1  Q.  B.  121 ;  62  L.  J.  a  B.  62 ; 
79  L.  T.  648. 

33.  8tafM>  duty — Policy  of  insurance  again*^ 
accident — Employers*  liability  policy — Stamp  Ad, 
1891  (54  &  55  Vict.  c.  39),  s.  98.— A  poUoy  of  in- 
surance by  which  an  insurance  company  agrees  to 
pay  for  and  on  behalf  of  the  assured  such  sums  as 
the  assured  shaU  become  liable  to  pay  in  respect  of 
personal  injury  oaused  in  his  business  to  workmen 


in  his  employment  is  not  a  *' policy  of  insurance 
against  accident "  within  the  meaning  of  section  48 
of,  and  the  schedule  to,  the  Btamp  Act,  1891,  but 
requires  to  be  stamped,  if  under  seal,  as  a  deed,  and 
if  under  hand  only,  as  an  agreement. — Lancashire 
Insurance  Co.  v.  Inland  Bevbnub  Commis- 
sioners; Vulcan  Boiler  and  General  Insur- 
ance Co.  V.  Inland  Beyenue  Commissioners, 
Q.B.D.,  396 ;  [1899]  1  a  B.  353 ;  68  L.  J.  Q.  B.  143 ; 
79  L.  T.  731. 

34.  Stamp  duty — Receipts — Penalties — Entries  of 
sums  in  book — Payment  of  sums — Entries  initicUM 
by  person  receiving  Tnoney — Liability  of  entries  to 
stamp  duty  as  receipts — Stamp  Ady  1891  (54  &  55 
Vict.  c.  39),  ss.  101,  103. — A  bank,  whicdi  was  a 
limited  company  carrying  on  a  moneylending 
business,  engaged  a  solicitor  under  an  agreement 
which  made  him  an  officer  of  the  bank,  for  the 
purpose  of  carrying  on  the  leg^  business  of  the 
bank  and  collecting  debts  due  from  customers. 
When  the  solicitor  recovered  sums  of  money  for  the 
bank  he  wrote  down  the  amount  in  a  book  kept  by 
him  for  that  purpose,  and  he  then  took  the  money, 
with  the  book,  to  the  bank  and  handed  the  amount 
over  to  one  of  the  officers  of  the  bai^,  who,  in  the 
margin  opposite  the  amount  paid,  generally  wrote 
the  word  "Beceived,"  with  the  amount  and  the 
date,  and  sometimes  simply  put  his  initials  with  the 
date,  and  in  one  case  wrote  the  word  '*  Entered," 
with  the  amount  and  initials. 

Held,  that  these  entries  were  all  receipts  within 
the  meaning  of  section  101  of  the  Stamp  Act,  1891 ; 
that  there  was  no  distinction  in  the  form  of  the 
receipts,  and  that  all  the  entries  in  respect  of  £2  or 
upwards  required  to  be  stamped  as  receipts ;  and 
that  the  bank  were  liable  in  penalties,  under  section 
103,  for  the  act  of  its  officers  in  not  stamping  them. 
— Attorney-General  v.  Carlton  Bank,  Q.B.D., 
650;  [1899]  2  a  B.  168 ;  66  L.  J.  Q.  B.  788. 

35.  Stamp  duty — Receipt — Scrip  certificate— Install 
ment. — A  receipt  upon  a  duly  stamped  scrip  certifi- 
cate for  a  sum  of  stock  acknowledging  an  instalment 
due  thereon,  is  within  the  exemption  11  under  the 
title  "receipt''  in  the  first  vchMule  to  the  Stamp 
Act,  1891,  and  is  not  liable  to  stamp  duty. — London 
AND  Westminster  Bane  v.  Inland  Bevenub 
Commissioners,  Q,B,D.  ;  68  L.  J.  Q.  B.  787. 

36.  Stamp  duty — Sale  of  bttsiness — Goodwill — 
"  Property  hcaUy  situate  out  of  the  United  Kingdom.** 
— The  parties  to  an  agreement  in  writing  were  M., 
N.,  W.,  a  syndicate,  and  a  oompany.  Th%  agree- 
ment recited  that  M.  carried  on  business  in  the 
United  Kingdom,  and  that  N.  had  acquired  the 
right  to  purdiase  the  business  on  trust  for  W. ;  that 
N.  with  the  sanction  of  W.  had  agreed  to  make 
over  that  rifi^ht  to  the  syndicate;  and  it  was 
provided  by  £e  agreement  that  M.  by  the  direction 
of  N.,  W.,  and  &e  syndicate,  should  sell  to  the 
company  the  goodwill  and  premises  of  the  business. 

The  agreement  was  executed  by  the  syndicate 
and  the  company  in  England,  but  by  the  other 
parties  out  of  the  United  Eangdom. 

Held,  that  the  agreement  was  ''made  in 
England"  within  section  59  of  the  Stamp  Act, 
1891;  that  the  "goodwill"  was  "property,"  but 
not  "property  locally  situate  out  of  the  United 
Kingdom,"  and  that  the  agreement  was  chargeable 
with  ad  valorem  duty  in  respect  of  the  value  of  l^e 
goodwill. — MuLLBR  V.  Inland  BByENUE  Com- 
missioners, Q.B.D. ;  68  L.  J.  Q.  B.  797. 

37.  Succession  duty — AliencUion — New  succession — 
Succession  Duty  Ad,  1853  (16  &  17  Vid.  c.  51),  ss.  2, 
15,  18. — Under  the  proyisions  of  the  will  of  the 
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s^oond  Barou  Wolyerton,  who  died  in  1887,  the 
whole  of  his  reiiduarv  estate,  subject  to  the  widow's 
life  interest,  was  held  in  trust  for  the  person  who 
might-.,  at  the  time  of  the  widow's  death,  answer  the 
description  of  the  testator's  right  heir  at  common 
lav.  At  the  testator's  death  his  nieces  became  his 
00 -heiresses,  and  the  appellant,  a  nephew,  succeeded 
to  the  title. 

Under  a  dee  I  of  arrangement,  dated  the  31st  of 
December,  1888,  the  co-heiresses  under  this  will  and 
the  appellant  assigned  their  contingent  interests, 
and  the  widow  her  life  interest,  in  the  testator's 
residuary  estate  to  trustees  upon  trust  to  pay  there- 
out, upon  Lady  Wolverton's  decease,  an  annuity  of 
£15,000  to  the  appellant,  and  certain  aocumnlations 
and  payments  were  also  provided  for. 

The  testator's  widow  died  on  the  4th  of  January, 
1894.  the  co-heiresses  surviving  her,  when  the  Com- 
missioners of  Inland  Revenue  received  legacy  duty 
at  the  rate  of  3  per  cent,  on  the  whole  of  tiie  testa- 
tor's resid[uary  estate.  In  addition  tihe  commis- 
sioners claimed  succession  duty  upon  the  annuity  of 
£15,000  at  6}  per  cent,  from  the  appellant  as  upon 
A  succession  coming  to  the  appeilant  from  the 
testator's  widow  or  from  the  co-heiresses,  or  from 
both. 

Held,  that  no  new  succession  was  created  in  the 
annuity  of  £15^000  to  which  the  appellant  became 
entitled,  and  that  he  was  not  liable  to  duty. 

Decision  of  the  Oourt  of  Am^  (^^  W.  K.  236, 
[1897]  1  Q.  B.  231)  reversed.— Wolvbeton  (Lokd)  v. 
ATTOKNBY-GKNBaAL,  ff.L.,  97 ,'  [1898]  A.  C.  535 : 
79  L.  T.  58. 

38.  Succession  dtdy — ParfMTship  between  father 
and  son — Death  of  father — Sale — Succession  Duty 
Act,  1853  (16  &  17  Vict.  c.  51).— The  father  of  the 
appellant,  who  had  carried  on  a  business  for  a 
long  time,  entered  into  partnership  with  his  son, 
the  appellant,  for  a  term  of  years.  The  son 
brought  no  capital  into  the  business,  but,  by  the 
deed  of  partnership,  it  was  agreed  that  one-third  of 
the  capital  was  to  be  deemed  to  be  the  son's,  and 
that  the  profits  were  to  be  divided  accordingly.  It 
was  also  agreed  that,  if  the  partnership  continued 
for  the  stipulated  term,  or  was  terminated  by  any 
other  cause  than  the  death  of  one  partner,  the  son's 
share  of  the  capital  was  to  be  one-half ;  and,  if  the 
father  died  during  the  term,  the  son  was  to  have 
the  whole  business  and  pay  £10,000  to  the  father's 
executors ;  and,  if  the  son  died  during  the  term, 
the  father  was  to  have  back  the  whole  business  and 
pay  £15.000  to  the  son's  executors.  The  father 
died  during  the  term,  and  the  Crown  claimed 
succession  duty  from  the  son. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  partnership  deed  was  of  the  nature  of  a 
family  arrangement,  and  not  a  sale  of  the  business 
to  the  son  upon  the  footing  of  a  commercial 
transaction,  and  that  the  duty  was  payable. — 
Bbown  V,  Attokney-Gknbbal,  H.L,;  79  L.  T. 
572. 

See  also  Bankruptcy,  17. 

INSURANCE  :— 

1.  Burglary  and  housebreaking — **  Actual  forcible 
and  violent  entry  " — Entry  by  opening  unlocked  door — 
Breaking  open  inner  door  of  shop-front — A  policy  of 
insurance  on  a  jeweller's  stock-in-trade  reated  that 
the  assured  was  desirous  of  effecting  an  insurance 
against  "loss  or  damage  by  burglary- and  house- 
breaking as  hereinafter  defined."  and  in  its  operative 
part  it  insured  him  against  loss  of  the  property 
therein  described  '*  by  uieft  following  upon  actual 
forcible  and  violent  entry  upon  the  premises  wherein 
the  same  is  herein  stated  to  be  situate.**    In  the 


\ 


proposal  for  the  insurance  the  assured  stated  that 
the  premises  were  a  shop,  warehouse,  and  dweOiiig, 
and  that  they  were  protected  by  wood  shuttai 
and  iron  bars,  and  iron  plates  inside.  The  poliej 
contained  a  condition  that  the  assured  should  tske 
all  due  precautions  for  the  safety  of  tihe  propectj 
insured  as  if  the  same  were  not  insured  as  regtrdi, 
inter  alia^  securing  all  doors,  windows,  and  oflitf 
means  of  entrance.  Daring  the  temporary  abseoes 
of  the  porter,  who  was  taking  down  the  shop 
shutters  m  the  morning,  the  front  door  being  ihofc, 
but  neittier  locked  nor  TOlted,  a  thief  opened  the  door 
by  turning  tlie  handle  and  entered  the  shop,  sad, 
having  forcibly  wrenched  an  iron  plate  and  padloek 
off  an  inner  door  of  the  shop-front,  stole  thersfroni 
part  of  the  insured  jewellery. 

Held,  that  the  loss  was  not  covered  by  thepdicy. 

Decision  of  Wills  and  Kennedy,  JJ.  (46  W.  B. 
557,  [1898]  2  Q.  B.  136),  reversed.- QxoBOl  An> 
(Goldsmiths,  &g.,  Bubglaby  Insxteanoe  Assogu- 
TION,  Kb,  aA„  474;  [1899]  1  Q.  B.  595;  68 
L.  J.  Q.  B.  365 ;  80  L.  T.  248. 

2.  Deposit — Bank — Liquidation — Beconstrudim— 
Second  liquidation — Purduue  of  cusets  by  new  com- 
pany— **  Final  dividend  on  liquidation.** — ^Plsintif 
insured  certain  sutns  deposited  in  the  M.  Bank  wift 
the  defendants  who  undertook  to  pay  him  intoMt 
on  such  deposits  should  default  be  made  by  the 
bank  "until  the  principal  was  paid  by  tiie  bank 
and  (or)  the  undertakers ;  and  the  principal  soini. 
less  any  portion  of  the  principal  previously  reosMl 
from  tiie  bank  when  the  final  dividend  in  bvk- 
ruptoy  or  liquidation  is  declared*"  A  few  dap 
after  the  policy  was  entoied  into  the  M.  Bank  went 
into  liquidation.  It  was  reconstructed,  and  sub- 
sequently again  went  into  h'quidation.  Under  tfaii 
second  liquidation  dividends  to  the  extent  of  5s.  7d. 
in  the  pound  were  paid  to  the  plaintiff.  The  Isst  of 
such  dividends  did  not  purport  to  be  a  final  dividend, 
but  practically  the  assets  were  exhausted,  and  wfail 
remained  had  been  taken  over  by  a  new  compaaf 
for  realisation.  This  new  company  offered  shans  to 
the  plaintiff  in  payment  of  the  balance  of  Im 
deposits  which  he  in  accordance  with  the  proviHts 
of  the  insurance  policy  rejected.  The  plamtiff  thss 
sued  the  defendants  for  payment  of  the  balanes  of 
the  deposits.  The  defendants  contended  that  tiie^ 
were  not  liable  to  repay  until  the  final  dividend  vai 
pud  on  liquidation  of  the  M.  Bank,  and  that  tlw 
last  paid  dividend  was  not  final,  and  the  liqaidatioa 
was  not  yet  completed. 

Held,  that  they  were  liable.  —  Mubdock  t. 
Heath,  Q.B.D.  ;  80  L.  T.  50. 

3.  Ouarantee  of  solvency  —  Doctrine  of  amcml- 
ment  —  Uberrima  fides.  —  The  doctrine  as  to  tbs 
concealment  of  material  facts  applies  to  aU  oontadi 
of  insurance,  and  not  merely  to  marine,  fire,  and  life 
insurances. 

Per  Bomer,  L.J. — Where  a  contract  may  wiA 
equal  propriety  be  called  a  contract  of  insoianos  or 
a  contract  of  guarantee,  the  question  whether  it  ii 
a  contract  requiring  uberrima  fides  depends  upon  ill 
substantial  character  and  how  it  came  to  be  effeotsd. 
— Seatok  v.  Hbath  ;  Seaton  v.  Btjbhasb.  CM 
487;  [1899]  1  Q.  B.  782;  68  L.  J.  Q.B.631;8I> 
L.  T.  579. 

4.  Marine — Arms  and  amTnuniiion  skipped  if 
foreign  country  in  time  of  peace — Oaptur^^ASkfi 
prohibition  of  foreign  country  against  tn^portatioa  ^ 
such  goods — Alleged  conceaijnent  of  foot  materidfif 
calculating  risk — Alleged  iUegal  venture — Validi^  ^ 
policy.— The  plaintiffi  insured  with  the  defendsBli 
arms  and  ammunitions  for  delivery  at  oectain  podi 
in  the  Persian  Golf,  under  a  policy  wfaidi  oo>Mnd 
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"  capture  at  sea."  The  goods  were  seized  and  con- 
fiscated by  an  English  man-of-war,  acting,  it  was 
alleged,  on  behalf  of  the  Persian  Government, 
under  an  edict  passed  in  1881  (bat  which  had 
neyer  been  enforced  so  long  as  the  duty  demanded 
for  import  of  such  goods  was  paid)  prohibiting  the 
importation  of  arms  and  ammunition  in  Persia. 

Held,  that  the  plaintiffs  could  recover  on  the 
policy,  because  there  had  been  in  fact  no  wilful 
concealment  on  their  part  from  the  underwriters  of 
the  risk  of  seizure ;  for,  if  they  knew  of  the  edict, 
they  had  no  reason  to  suppose  that  it  would  be 
enforced  so  long  as  the  duty  payable  was  forth- 
coming.    Nor  was  the  policy  void,  as  being  on 
goods  shipped  for  an  illegal  venture,  for  the  im- 
portation of  such  goods  into  Persia  was  neither 
contrary  to  the  law  of  Persia  as  that  law  was  in 
practice  administered,  nor  illegal  by  the  law  of  the 
country  of  the  assured,  Eogland  being  at  the  time 
in  amity  with  Persia. — Fbacis  v.  Sea  Insurance 
Co.,  Q.B.D,,  119;  79  L.  T.  28. 

5.  Marine — Collision — Lom  hy  detention  during  re- 
pairs— Damages—Bemoteness — Construction  of  policy, 
— Bargee  were  insured  against  loss  or  damage, 
which  the  insured  should  sustain,  or  become  liable 
to  others  for,  by  reason  of  the  collision  of  the  barges 
with  any  other  vessel.  The  barges  having  been 
damaged  by  collision,  the  insured  claimed  damages 
for  loss  in  consequence  of  detention  of  the  barges 
during  repairs. 

Held,  that,  in  order  to  be  recoverable,  the  loss 
must  be  proximately  caused  by  the  perils  insured 
ag;ainst,  and  that  the  damages  claimed  were  too 
remote,  and  could  not  be  recovered  under  the 
policy. — Shelbourne  &  Co.  v.  Law  Investment 
AND  Insurance  Corporation  (Limited),  Q.B.D,  : 
[1898]  2  Q.  B.  626 ;  79  L.  T.  278. 

6.  Marine — Lump  chartered  freight — Cesser  clause 
— Charterers'  liability  to  cease  on  cargo  being  loaded — 
Lien  for  bill  of  lading  freight — Absence  of  lien  for 
chartered  freight — Loss  of  goods  hy  perils  of  the  sea — 
Bill  of  lading  freight  payable  less  than  chartered 
freighL—Bj  a  charter-party  a  ship  was  chartered 
for  a  voyage  at  the  lump  freight  of  £3,000  payable 
on  delivery  of  the  cargo.  The  master  was  to  sign 
bills  of  lading  at  any  rate  of  freight  the  charterers 
might  require,  but  not  under  chartered  rates,  or 
difference  to  be  settled  in  cash  on  signing  bills  of 
lading ;  the  charterers'  liability  to  cease  on  ship- 
ment of  the  cargo  provided  it  was  worth  the 
freight,  dead  freight,  and  demurrage  on  arrival  at 
the  port  of  dischfurge,  but  the  vessd  to  have  a  lien 
thereon  for  the  recovery  of  all  freight,  dead  freight, 
and  demurrage.  The  charterers  loaded  a  full  cargo 
under  bills  of  lading  which  made  the  goods  com- 
prised in  each  bill  of  lading  deliverable  to  the  con- 
signee thereof  on  payment  of  the  bill  of  lading 
freight.  The  shipowners  effected  a  policy  against 
perus  of  the  sea  on  the  chartered  freight.  During 
the  voyage  part  of  the  cargo  was  lost  by  a  peril  of 
the  sea,  and  on  the  ship's  arrival  at  the  port  of  dis- 
charge the  bills  of  lading  freights  payable  to  the 
shipowners  upon  that  part  of  the  cargo  which 
arrived  was  less  by  £645  than  tlie  chartered  freight, 
though  the  cargo  which  arrived  was  worth  the 
chartered  freight.  In  an  action  by  the  shipowners 
upon  the  policy  to  recover  the  £645  as  being  a  loss 
of  chartered  freight  by  a  peril  of  the  sea. 

Held,  that  the  loss  was  not  caused  by  a  peril  of  the 
«ea,  but  by  the  master  not  having  signol  bills  of 
lading  giving  the  shipowners  a  lien  upon  the  goods 
compriMd  in  each  bill  of  lading  for  the  whole 
chartered  freight.— Brankelow  Steamship  Co.  v. 


Canton  Insurance  Office  (Limited),  C.^.,  611 ; 
[1899]  2  Q.  B.  186 ;  68  L.  J.  Q.  B.  811.- 

7.  Marine — Policy — Valued  policy — Constructive 
total  loss, — ^Where  a  ship  has  been  sunk  in  deep 
water,  the  underwriters  cannot  escape  liability  as 
for  a  total  constructive  loss  by  gratuitously  inter- 
vening and  taking  upon  themselves,  between  the 
date  of  notice  of  abandonment  and  the  time  when 
legal  proceedings  are  commenced  under  the  policy, 
the  expenses  of  raising  the  insured  vessel  and 
saving  her  from  being  a  constructive  total  loss. 
And  such  a  g^tuitous  expenditure  will  not  relieve 
the  underwriters  from  their  contractual  liability. 

The  test  whether  a  ship  has  become  a  construc- 
tive total  loss  is  the  same  in  English  as  in  Scottish 
law,  although  these  laws  may  differ  in  regard  to 
the  date  at  which  the  test  ought  to  be  applied.  In 
considering  whether  a  constructive  total  loss  has 
occurred,  the  question  is  whether  a  shipowner  of 
ordinary  prudence  and  uninsured  would  have  gone 
to  the  expense  of  raising  a  sunken  ship  and  repair- 
ing her. 

A  ship  insured  under  a  valued  policy  was  struck 
by  a  squall  and  sunk  in  harbour.  The  underwriters 
received  notice  of  abandonment  from  the  insured ; 
but  before  action  brought  they,  by  a  large  ex- 
penditure of  their  own,  raised  the  ship  and  claimed 
that,  as  the  ship  could  at  the  date  of  the  action 
have  been  repaired  by  the  expenditure  of  less 
money  than  her  total  vadue,  the  loss  was  not  a  total 
but  a  partial  one. 

Held,  reversing  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  [1897]  24  B.  893, 
that  the  underwriters  could  not  change  a  construc- 
tive total  loss  into  a  partial  loss  by  intervening  and 
raising  the  ship  at  their  own  expense. — "  Blair- 
MORE  "  Steamship  Co.  v,  Macredie,  H,L,  {Sc)  ; 
[1898]  A.  C.  593;  79  L.  T.  217. 

8.  Marine — Policy  on  ship — Cargo  rendered  worth- 
less by  sea  peril — Cost  of  discharging  cargo — Liability 
of  underwriters  on  ship, — A  ship,  while  insured  by  a 
time  policy  on  hull  and  machinery  against  perils  of 
the  sea  and  all  other  perils  which  might  come  to 
her  hurt,  detriment,  <^  damage,  was  injured  by 
collision.  She  was  carrying  a  cargo  of  cotton  seed, 
which  was  so  damaged  by  sea  water  and  mud  in 
consequence  of  the  collision  that  it  became  rotten 
and  worthless,  and  the  consignees  refused  to 
accept  it. 

Held,  that  the  shipowners  were  not  entitled  to 
recover  from  their  underwriters  the  cost  of  dis- 
charging the  worthless  cargo  at  the  port  of  destina- 
tion. 

Judgment  of  Bigham,  J.  (46  W.  K.  490,  [1898]  1 
Q.  B.  821),  aflSrmed. — Field  Steamship  Co.  v. 
Burr,  C,A„  341 ;  [1899]  1  a  B.  579;  68  L.  J, 
Q.  B.  426 ;  80  L.  T.  445. 

9.  Marine  —  Beinsurance  —  Lapse  of  original 
policies — New  policy — Alteration  of  risk — Liability 
under  policy  of  reinsurance, — ^An  underwriter  who 
had  subscribed  two  time  policies  on  a  ship  valued 
Uierein  at  £5,600  effected  a  reinsurance  by  a  time 
policy  which  was  expressed  to  be  a  policy  on  the 
same  ship,  "being  a  reinsurance  of  policy  or 
policies,  and  subject  to  the  same  terms,  conditions, 
and  clauses  as  original  policy  or  policies,  and  to 
pay  as  may  be  paid  thereon."  Tke  first  of  tbe 
original  policies  having  expired,  the  second  original 
pohcy  was  cancelled,  and  the  underwriter  sub- 
scribed a  new  time  policy  on  the  same  ship,  which 
was  valued  therein  at  £5,000. 

Held,  that  risk  undertaken  by  the  new  policy 
was  not  covered  by  the  reinsuranoe. 
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Judftment  of  Eeimedy,  J.  (46  W.  B.  380,  [1898] 
1  Q.  B.  ^39),  revereed.— LowBB  Bhine.  &c.,  In- 
surance CoRPOBATioN  V.  Sedgwick,  (7.-4.,  261 ; 
[1899]  1  Q.  B.  179 ;  68  L.  J.  Q.  B.  186 ;  80  L.  T.  6. 

10.  Marine — SUamers  **  sailing  on  or  after  the  Xst  of 
March  *^ — **  Sailing, ^^  what  conatitutea — Attachment 
cfriak, — ^The  plaintiff  oompany  were  reinsared  on 
nonr  in  steamers  *'  sailing  on  or  after  the  1st  of 
March."  A  steamer  competed  her  loading  along- 
side a  wharf  in  a  river  about  10  p.m.  on  the  29th  of 
February.  The  steamer  was  then  moved  a  short 
distance  out  into  mid-stream,  where  she  anchored 
till  8  a.m.  on  the  Ist  of  Muroh,  when  she  proceeded 
down  the  river  on  her  voyage.  By  leaving  the 
wharf  on  the  previous  evening  the  steamer  was 
placed  in  a  more  advantageous  position  for  making 
a  start,  but  the  master's  sole  mtention  in  moving 
the  steamer  was  to  prevent  the  crew  from  leaving 
the  steamer  during  the  night.  The  steamer  and 
her  cargo  having  become  a  total  loss, 

Held,  that  the  steamer  sailed  on  the  1st  of  March, 
and  not  on  the  29th  of  February,  and  that  the  loss 
was  covered  by  the  policy. — Sea  Insttbance  Co.  v. 
Blogg,  0.A,,  71;  [1898]  2  Q.  B.  398. 

INTEREST.— -See  Ck>mpany,  4 ;  Trustee,  1. 

JERSEY,  LAW  of  :— 

Deed  of  settlement  hy  wife^s  faJther — Rights  of 
husband  and  ivife  in  settled  estate — Olaim  of  husband^ s 
heir. — By  the  law  of  Jersey  a  conveyance  of  real 
estate  by  a  husband  to  his  wife,  stamte  matrimonio, 
to  the  prejudice  of  his  lawful  heirs  is  invalid. 

Where,  by  a  deed  of  family  arrangement,  it 
appeared  that  a  husband  and  his  wife,  s^>arated 
quant  aux  hienst  each  took  from  her  father  (subject 
to  a  charge  of  an  annuity  in  his  favour)  a  conjoint 
interest  in  the  settled  lands  during  their  joint  lives, 
with  the  chance  of  the  fee  on  survivorship. 

Held,  that  the  deed  was  in  no  sense  a  conveyance 
by  the  husband  of  any  interest  acquired  by  him 
thereunder ;  and  that  on  his  death  before  his  wife 
his  interest  ceased  and  could  not  pass  to  his  heirs. — 
Bboomeb  v.  Abthub,  P,C.  ;  [1898]  A.  C.  777. 

JUSTICES  :— 

1.  Carriage  licence — First  offence — Second  offence — 
7  &  8  G^.  4,  c.  63,  s.  78—43  &  43  Vict.  c.  49,  s.  4— 
32  &  33  Vict.  c.  14, «.  27.— Section  4  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict,  c  49),  as  far  as 
reduction  of  fines  is  concerned  applies  only  to  first 
offences.  Fines  for  second  and  subsequent  offences 
are  regulated  by  7  &  8  Gteo.  4,  c.  53,  s.  78,  under 
which  such  fines  cannot  be  reduced  below  one- 
fourth  of  their  full  amount  as  imposed  by  statute. 

To  constitute  a  second  offence  under  32  &  33 
Vict.  c.  14,  s.  27,  it  is  not  necessary  to  be  convicted 
twice  in  the  same  year  of  keeping  a  carriage  with- 
out having  a  licence  for  that  year.  A  conviction  in 
one  year  of  keeping  a  carriage  without  a  licence  for 
that  year  following  a  conviction  in  a  previous  year 
for  keeping  a  carriage  without  a  licence  for  that 
year  is  a  second  conviction  for  the  same 
offence.  —  Phillifs  v.  Stephens,  Q.B.D.  ;  79 
L.  T.  280. 

2.  Jwrisditiion  —  Wilful  damage  to  property  — 
**  Fair  and  reasonable  supposition  "  of  right — ^Bona 
Mear^The  Malicious  Danube  Act,  1861  (24  &  25 
Vict,  c.  97),  s,  52. — By  section  52  of  the  Malicious 
Damage  Act,  1861,  "whosoever  shall  wilfully  or 
maliciously  commit  any  damage,  injury,  or  sp<nl  to 
or  upon  any  real  or  personal  property  whatever 
either  of  a  public  or  private  nature,"  may  be  con- 
victed before  a  justice  of  the  peace,  and  imprisoned 
and  fined,  "  provided  that  nothing  herein  contained 


shall  extend  to  any  case  where  the  party  actid 
under  a  fair  and  reasonable  supposition  that  he  bad 
a  riffht  to  do  the  act  oomplainea  of,"  &c. 

The  appellants  pulled  down  a  hedge  boimdiii| 
Femwoithy  Down,  which  was  held  in  midirided 
shares  by  the  respondents.  They  had  dpne  so  on 
several  previous  occasions.  Both  of  them  lived  in 
houses  near  the  down,  and  under  leases  granted  hj 
the  predecessors  of  one  of  the  respondents.  They 
had  committed  the  acts  complained  of  in  pursuspoe 
of  a  supposed  right  of  pasture  on  the  down  wfaiek 
they  contended  was  a  common,  and,  altlioagh  for 
many  years  they  had  attempted  to  carry  out  their 
supposed  rights,  they  had  always  been  di^mted. 
There  was  no  mention  in  any  of  the  leasee  of  any 
grant. 

The  justices  were  of  opinion  that  the  rights  tiial 
they  claimed  could  not  exist  in  law,  and  that  their 
jurisdiction  was  ikot  ousted,  and  they  convicted  tiw 
appellants. 

Held,  that  the  conviction  was  right,  as  there  was 
no  fair  and  reasonable  claim  of  right. 

White  V.  Feast,  26  L.  T.  Bep.  611.  follow^.— 
Brooks  v.  Hamlyk,  Q.B.D.  ;  79  L.  T.  734. 

3.  Lunacy — Court  of  summary  jurisdiction — Power 
to  state  case —  Order  to  seize  money  in  lunatic^s  name 
in  savings  bank — Summary  Jurisdudum  Act^  1848 
(11  &  12  Vict.  c.  43),  s.  Zb-^Sunmary  Juriadidim 
Act,  1879  (42  &  43  Vict.  c.  49),  s.  54— Z^tutacy  Ad, 
1890  (53  &  54  Vict.  c.  5),  s.  299.— Jnstaoes  acting 
under  section  299  of  the  Luna<nr  Act  are  not  a  ooint 
of  summary  jurisdiction,  and  have  therefoie  no 
power  to  state  a  case. 

An  order  under  that  section  can  be  made  to  sebs 
money  standing  in  the  lunatic's  name  in  the  Poit 
Office  Savings  Bank.— Bsthel,  Re,  QJ?.2>.  ;  80 
L.  T.  492. 

4.  Married  woman — Desertion. — ^A  hnsband  and 
wife  married  in  1890,  parted  by  mutual  agreeoMBl 
in  1892,  in  order  to  find  work,  they  being  domeetie 
servants.  The  husband  obtained  work,  and  made 
his  wife  an  allowance  up  to  1897.  In  1^9  he  wrote 
to  her :  *'  I  am  not  going  to  have  any  more  to  do 
with  you  as  man  and  wife.*'  Upon  a  anmmoM 
by  the  wife  under  the  Summary  Jniisdietiaa 
Act,  1895, 

Held,  that  the  husband  had  deserted  the  wife.— 
HuxTABLE  V.  HuzTABiiE,  P.D.  A  Ad.D. ;  68  K  J. 
P.  83. 

5.  Married  Women  {Summary  Jurisdictum)  Ad, 
ISdd'-Appeal^B.  S.  C,  ord.  59,  rr.  4a  and  7.— B. 
and  his  wife  resided  at  W.  On  various  oeeasmi 
the  wife  left  B.  and  went  to  her  father  at  P.  For 
some  time  husband  and  wife  Uved  apart*  and  the 
husband  gave  the  wife  an  allowance,  but  no  definite 
agreement  for  separation  was  arrived  at.  The  wife 
took  out  a  summons  at  W.  against  B.  for  desettioB 
under  section  4  of  the  Summary  Jucis&tioe 
(BCarried  Women)  Act,  1895.  The  sammons  wm 
dismissed*  The  wife  subsequently  returned  to  die 
husband's  house,  and  the  husband  after  aevcnl 
days'  absence  informed  her  that  he  was  gxviiig  ip 
the  house  and  she  must  find  a  home  for  henslt 
The  wife's  furniture  was  removed  from  the  hoosB 
on  the  14th  of  May.  The  wife  went  to  P.,  mA 
took  out  a  similar  summons  there  against  B. 

Held,  that  the  magistrates  were  justiiied  is 
deciding  that  the  facts  constituted  desectioii  by  B. 

Held  also,  that  desertion  being  a  oontinnc 
offence,  and  the  wife  having  been  driven  to  P* 
by  B.'s  acts,  the  magistrates  at  P.  had  jorifdiotua 
to  make  an  order  against  B.  The  order  of  tke 
magistrates  contained  no  finding  that  B.  had  bess 
guutyof  desertion. 


Weakly  Beportor,  Sept  ao»  1890.1 
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Held,  that  though  the  order  was  iiregolar,  the 
court  had  power  to  make  a  fresh  order  under  ord. 
69,  rr.  4a  and  7,  and  that  a  fresh  order  ought  to  be 
made  in  the  terms  of  the  order  appealed  against. — 
Bbown  v.  Brown,  P.D.  &  Ad,D. ;  79  L.  T.  102. 

6.  Poor  law — Maintenance — Sum  due  under  main- 
tenance order — Recoverable  aa  a  civil  debt — Poor  Relief 
Act,  1601  (43  Eliz,  c.  2),  a.  6 — Summary  Juriadiction 
Act,  1879  (42  &  43  Vict,  c.  49),  aa.  6,  35.->Mone7 
doe  under  an  order  of  justioes  niade  upon  a  person 
for  the  maintenanoe  of  his  father  under  43  Eliz.  c. 
2,  s.  6,  is  recoverable  before  a  court  of  summary 
jurisdiction  as  a  civil  debt  and  not  as  a  penalty ; 
and  an  order  of  justices  for  the  payment  of  the 
mone^  so  due  cannot  be  enforced  by  imprisonment 
in  default  of  distress,  unless  it  be  proved  that  the 
person  in  default  has  since  the  date  of  the  latter 
order  had  the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default  —  Gamble.  Kb, 
QB.D.;  [1889]  1  Q.  B.  305;  68  L.  J.  Q.  B.  195; 
79  L.  T,  642. 

7.  Public  health — Infectioua  diaeaae — Removal  order 
—Public  Health  Act,  1874  (38  &  39  Fict.  c.  65), 
«.  124. — ^The  validity  of  an  order  for  removal  to 
ho8;pital  of  a  person  suffering  from  a  dangerous  in- 
fectious disorder,  made  ex  parte  by  a  single  justice 
under  section  124  of  the  Public  Health  Act,  1875, 
cannot  be  inquired  into  upon  the  hearing  of  a 
summons  for  obstructing  the  execution  of  the  order. 
— Eko.  v.  Davby.  Q.B.D.  ;  [1899]  2  Q.  B.  301 ;  68 
L.  J.  Q.  B,  676 ;  80  L.  T.  798. 

8.  Public  health  —  Infectioua  diaorJer  —  Proper 
lodging  or  accommodation — Removal  order — Public 
Health  Act,  1876,  a.  124.— Where  it  was  proved 
that  a  person  suffering  from  a  dangerous  infectious 
disorder  had  proper  lodgiog  and  accommodation  so 
far  as  he  himself  was  concerned  at  his  fatlier's 
house,  but  that  he  could  not  be  properly  isolated 
there,  and  that  there  was  danger  of  infection  to  the 
other  inmates, 

Held,  that  there  was  evidence  that  he  was  **  with- 
out proper  lodging  and  accommodation"  within 
section  124  of  the  Public  Health  Act,  1875,  and 
that  the  justices  had  jurisdiction  to  order  his  re- 
moval to  a  hospital — Wabwiok  v.  Graham,  Q.B.D,  ; 
[1899]  2  Q.  B.  191 ;  80  L.  T.  773. 

9.  Public  health — Sumrnona  under  Public  Health 
{Buildinga  in  Streeta)  Act,  1888  (51  &  52  Vict.  c.  52), 
0.  3  —  No  previoua  notice  —  Second  aummona  —  Bes 
judicata. — An  urban  district  council  served  a  sum- 
mons on  J.  under  section  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888.  No  previous 
notice  had  been  given  to  J.  by  the  urban  authority 
as  required  by  the  section,  and  the  stipendiary 
magistrate  dismissed  the  summons  upon  the  ground 
that  it  was  defective  in  that  no  offence  to  which  a 
penalty  was  attached  was  set  out.  Notice  was  then 
served  on  J.,  and  a  second  summons  taken  out, 
under  which  the  magistrate  convioted.  J.  appealed 
upon  the  plea  that,  as  the  first  summons  has  been 
dismissed,  the  matter  was  rea  judicata. 

Held,  that,  as  the  matter  had  not  been  decided  at 
sli  on  the  first  summons,  it  was  not  rea  Judicata^ 
and  that,  therefore,  the  magistrate  was  entitled  to 
convict.— Jenkins  v.  Mebthyk  Tydvil  Council, 
QB.D.;   80L.T.  600. 

10.  Summary  proceedinga — Comm^encemeut  of  pro- 
tftiHiu^a — Limitation  of  time  ^Salmon  Fisheries  Act, 
1873  (36  &  37  Vict.  c.  71),  a.  (j2— Summary  Juria- 
diction  Act,  1848  {Jervia  Act)  (11  &  12  Vict.  c.  43), 
a.  11. — Section  62  of  the  (^Imon  Fisheries  Act, 
r^73,  enacts  that  all  penalties  imposed  by  the 
Stilmon  Fisheries  Acts  *'  may  be  recovered  within 


six  months  after  the  commission  of  the  offence 
before  two  justices  *'  in  manner  directed  by  the 
Summary  Jurisdiction  Act,  1848. 

Section  11  of  the  latter  Act  provides  that,  where 
no  time  is  specially  limited  for  making  a  complaint 
or  laying  an  information  on  the  Act  relating  to 
each  particular  case,  the  complaint  shall  be  made 
and  the  information  laid  within  six  months  from 
when  the  matter  arose. 

Held,  that  section  11  of  Jervis*  Act  applied  to 
proceedings  for  the  reooverv  of  a  penalty  under 
section  62  of  the  Salmon  Fisheries  Act,  1873. — 
Morris  v.  Duncan,  Q.B.D.,  96;  [1899]  1  Q.  B,  4; 
68  L.  J.  Q.  B.  49  ;  79  L.  T.  379. 

See  also  Adulteration,  2 ;  Bankruptcy,  9 ;  licen- 
sing Law,  1-3,  5,  6,  10,  12;  Local  Qovemment,  18, 
21 ;  Vaccination. 

LANDLORD  and  TENANT:— 

1.  Agricultural  holding — Compenaation  for  tm- 
provementa— Special  bargain — Agricultural  Holdinga 
Act,  1883  f46  &  47  VicU  c.  61),  «.  67.— By  an 
agreement  oetween  the  tenant  of  a  farm  and  his 
landlord  it  was  agreed  that  the  tenant  should  quit 
the  farm  on  a  day  named  within  the  space  of  two 
months,  and  that,  in  consideration  thereof,  the 
landlord  should  pay  him  reasonable  compensation 
in  respect  of  certam  unexhausted  improvements 
under  four  heads,  one  of  them  beinga  matter  for 
compensation  under  the  Agricultural  Holdings  Act, 
1883,  the  other  three  being  outside  the  Act 

Held,  that,  notwithstanding  anything  contained 
in  the  Agricultural  Holdings  Act,  such  agreement 
was  valid,  and  the  tenant  might  maintain  an  action 
against  the  landlord  to  recover  compensation  there- 
under.— Newby  v.  Eceerbley,  C.A.,  245 ;  [1899] 
1  Q.  B.  465 ;  68  L.  J.  Q.  B.  261 ;  80  L.  T.  314. 

2.  Aivay^going  crop — Deductiona  under  leaae — 
Deductiona  by  cuatom  of  the  country — Inconaiatency. — 
The  following  proviso  was  in  a  lease  made  between 
the  landlord  and  the  tenants :  "  Provided,  lastly, 
that  on  the  determination  of  his  tenancy  the 
tenant  shall,  in  the  event  of  having  duly  performed 
the  severed  stipulations  and  agreements  hereinbt^fore 
contained  and  to  be  performed  on  his  part,  be 
entitled  to  have  and  take  a  following  or  away-going 
crop  of  com  not  exceeding  one-third  of  the  arable 
land  hereby  demised,  such  crop  to  be  taken  from 
land  summer  fallowed  or  from  which  tnmips  or 
r^pe  have  been  eaten,  or  from  land  sown  in  the 
regular  course  with  seeds  and  depastured  by 
sheep,  and  which  said  away-going  crop  shall  be 
taken  at  a  valuation  to  be  ascertained  by  two 
disinterested  persons,  one  to  be  naoied  by  the 
on-coming,  the  other  by  the  off-going  tenant  or 
their  umpire  (in  case  they  cannot  agree),  such 
umpire  to  be  appointed  by  such  valuers  before 
proceeding  upon  such  valuation,  and  the  decision 
of  such  two  arbitrators  or  of  their  umpire  shall 
be  final  and  binding  on  both  parties.  And  it 
is  furtJier  agreed  that  one-half  of  the  value  of 
such  away-going  crop  shall  be  paid  at  Christmas 
next  after  the  detennination  of  this  demise  and 
the  remaining  half  at  Lady  Day  following; 
subject,  nevertheless,  to  such  deductions  as  the 
same  may  be  liable  to  under  any  of  the  covenants 
and  agreements  hereinbefore  contained  on  the  part 
of  the  tenant,  and  which  the  landlord  is  hereby 
authorized  to  deduct  accordingly,  and  also  subject 
to  such  of  the  rents  heTsinbefore  reserved  as  sball 
be  due  and  owing,  to  the  payment  of  which  it  shall 
be  primarily  liable,  and  for  which  rents  the  said 
landlord  shall  be  entitled  at  any  time  to  distrain 
the  same  away-going  crop  before  or  after  severance 
as  for  rent  in  arrear." 
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The  ooyenants  thereinbefore  referred  to  were 
inserted  for  the  benefit  of  the  landlord  as  to  onltiva- 
tion  and  repairs  to  buildings,  and  gave  him  in 
certain  oases  a  right  of  lien  on  the  valuation  of  the 
away-going  crop  in  respect  of  his  claim  for  damages 
a^amst  the  tenant  for  breaches  of  covenant  com- 
mitted by  him.  There  were  no  stipulations,  how- 
ever, as  to  the  mode  of  ascertaining  the  vedne  of 
such  crop. 

Held,  that  there  was  nothing  to  prevent  the 
application  of  the  custom  of  the  counixy,  and  that 
the  tenants  were  entitled  to  the  away-going  crop 
and  manurial  value  of  the  straw,  but  that  the  land- 
lord was  entitled  to  deductions  for  standaee,  rate- 
able proportion  of  the  rates  and  taxes,  and  cost  of 
labour. — Constable  and  Cbanswick'b  Abbitra- 
TiON,  Kb,  Q,B.D.  ;  80  L.  T.  164. 

3.  Compensation  for  improvements — Counter-noHce 
of  claim  by  landlord — Aroitration — Award  to  land- 
lord of  amount  in  excess  of  tenanfs  claim — Enforce' 
ment  of  award — Agricultural  Holdings  f England  J 
Act,  1883  (46  &  47  Vid.  c.  61),  ss.  6-9,  22-^Arhitra' 
tion  Act,  1889  (52  &  53  Vict.  c.  49),  s.  12— An  out- 
going tenant  of  a  farm  gave  due  notice  of  intention 
to  claim  from  the  lessor  compensation  for  improve- 
ments under  the  Agriculturiu.  Holdings  (England) 
Act,  1883,  and  the  lessor  ^ve  due  notice  of  mten- 
tion  to  counter-claim  agamst  the  tenant  for  breaches 
of  covenant.  After  the  expiration  of  the  time  for 
giving  notices  of  claim  prescribed  by  the  Act,  both 
parties  gave  notices  of  f  urtiier  claims,  some  of  which 
were  in  respect  of  matters  not  within  the  Act. 
Referees  ana  an  umpire  having  been  appointed  in 
pursuance  of  the  Act,  before  the  reference  pro- 
ceeded, an  agreement  in  writing  was  made  between 
the  parties  by  which  all  mattc-rs  in  difference  as 
stated  in  the  claims  and  counter-  claims  were  referred 
to  the  referees  and  umpire  already  appointed  under 
the  Act,  and  it  was  agreed  that  all  the  said  matters 
shall  be  dealt  with  in  one  award  only  of  the  said 
referees  or  umpire.  The  referees  disagreeing,  the 
umpire  made  an  award  by  which  he  found  that  a 
oertain  amount  was  due  from  the  lessor  to  tiie 
tenant,  and  a  larger  amount  was  due  from  the 
tenant  to  the  lessor,  and  awarded  that  the  tenant 
should  pay  the  balance  to  the  lessor.  The  amount 
not  being  paid. 

Held,  that  leave  might  be  given  to  the  lessor  to 
enforce  the  award  in  the  same  manner  ss  a  judg- 
ment or  order  to  the  same  effect  under  section  12 
of  the  Arbitration  Act,  1889. — Lloyd  AND  Tooth, 
Re,  a  a.  ;  [1889]  I  Q.  B.  559;  68  L.  J.  Q.  B.  376 ; 
80  L,  T.  394. 

4.  Distress — Found  breacJi — Possession — Abandon- 
ment — 11  Qeo.  2,  c.  19,  «.  10.— *To  maintain  an 
action  for  pound  breach  or  rescue  of  goods  dis- 
trained for  rent  it  is  not  necessary,  even  as  against 
the  tzue  owner  thereof,  that  the  plaintiff  should 
retain  actual  pcsseseion  of  the  goods. — Jones  v, 
Bbiunstkin,  Q.B,D.  239;  [1899]  1  Q.B.  470;  68 
L.  J.  Q.  B.  270 ;  80  L.  T.  157. 

5.  Distress — Pound  breach— Treble  damages — Proof 
of  damage — 2  Will  A  Jf.  c.  5,  s.  4. — An  action  for 
treble  damages  for  pound  breach  or  rescous  of 
goods  distrained  for  rent,  under  section  4  of  2  Will. 
&  M.  c.  5,  is  maintainable  by  the  landlord  without 
proof  of  any  special  damage  suffered  by  him. — 
Kemp.  v.  Chkisthas,  0,A,  ;  79  L.  T.  233. 

(5.  Easement — Right  of  way  over  passage — Sign- 
board-^Expenditure — Acquiescence, — Where  a  pas- 
sage was  not  included  in  demised  premises,  but  the 
lessee  had  a  right  of  way  over  it  to  his  shop,  the 
lessor,  who  knew  that  the  lessee  was  repairing  the 


passage,  and  by  his  conduct  had  encouraged  tiis 
lessee  to  spend  money  on  the  passage  under  the 
mistaken  belief  that  he  had  a  right  to  do  so,  and 
also  fdlowed  the  lessee  to  put  up  a  signboard  before 
t^e  execution  of  the  lease,  mm  held  not  to  he 
entitled,  after  all  the  work  had  been  oompletad,  to 
set  up  his  legal  right  to  the  passage,  and  oompd 
the  lessee  to  restore  the  passage  to  its  originsl 
state,  and  to  remove  the  signboard. — Civil  Skrvi(3 
MusiOAL  Instrument  Association  v.  Whttiican, 
Oh.D.  Kekewich,  J, ;  68  L.  J.  Ch. 484 ;  80i:i.T.68o. 

7.  Zjcase — Assignment — Indemnity  tigainsi  breaches 
of  covenant — Covenant  to  repair — Premises  out  of 
repair  at  date  of  cLSsignment — Liahility  of  assignee^— 
A  lease,  which  contained  a  covenant  by  the  lessee 

I  and  his  assigns  to  keep  the  houses  oomprised  theteia 
in  repair,  beosme  vested  in  the  defendants  as  te 
executors  of  the  assignee  of  the  lease.  The  housei 
were  out  of  repair,  and  the  defendants  agreed  toseQ 
them  to  a  purchaser  for  the  residue  of  the  term. 
On  the  same  day  the  plaintiff,  who  waa  entttied  to 
the  reversion  on  the  determination  of  the  ksse. 
served  notice  upon  the  defendants  that  the  boasei 
were  out  of  repair,  ^ving  particulars  of  the  breaches 
of  covenant  complamf  d  of.  The  defendants  suhse- 
quently  executed,  as  trustees,  an  assignment  of  te 
lease  of  the  houses  to  the  purchaser,  who  knew  of 
their  condition  and  of  the  service  of  the  notice,  sod 
the  purehaser  covenanted  that  he  would  tbenoelotth 
pay  the  rent  reserved  by  the  lease,  and  observe  snd 
perform  the  lessees*  covenants  therein  contsiDed. 
and  from  the  payment  and  performance  thereof 
reftpectively  would  keep  indemnified  the  defeodanfti 
and  the  estate  and  effects  of  ihitir  testator.  Tbe 
houses  not  having  been  put  into  repair,  tiie  plaintiff 
brought  an  action  against  the  defendants  to  recover 
damsges  for  breaches  of  the  covenant  to  repair 
specified  in  the  notice,  and  the  defendants  served  s 
third-party  notice  on  the  purchaser  claiming 
indemnity  from  him  under  his  covenant  to  in- 
demnify. 

Held,  that  the  defendants  were  entitled  to  ss 
indemnity  ftom  the  assignee  against  their  liahiliftf 
for  the  breaches  of  the  covenant  to  repair. — GoocH 
V,  Cluttebbuck,  C.A.y  609;  [1899]  2  Q.  B.  148; 
68  L.  J.  Q.  B.  808. 

8.  Lease — Assignment-^Sub-lease  by  wojf  of  wai- 
gage — Original  lessee  compelled  to  pay  rent — Might  of 
original  lessee  to  recover  from  sub'lessee  of  oss^^iMe.— 
The  plaintifiGs,  being  the  lessees  of  premises,  aasigiisd 
their  term  to  P.,  who  sub-let  the  premises  to  the 
defendants  for  the  residue  of  the  term,  except  the 
last  day,  by  way  of  mortgage.  The  mortgage 
contained  a  covenant  on  the  part  of  the  d^endaob 
that,  if  they  entered  into  possession  of  the  premisei 
under  their  powers,  and  received  the  rents  asd 
profits,  thev  would  pay  the  rent  reserved  hf 
the  original  lease.  The  defendants  entered  isto 
possession,  and  P.  became  bankrupt  The  defen- 
dants did  not  pay  the  rent  reserved  by  the  ongiBal 
lease,  and  the  lessor  compelled  the  pLaintifi  to 
pay  it. 

Held,  that  the  plaintiffs  were  not  entitled  to 
recover  from  the  defendants  the  amount  so  paid  f jr 
rent. 

Afoule  V.  Oarrett,  18  W.  R.  697,  20  Ihid,  il(^ 
L.  R.  5  Ex,  132.  7  Ihid.  101.  explained.— Bo5xn 

V.  TOTTKNILA^M.  &C.,  BUILDIMQ  SOCIBTY,  CJ-.  161: 

[1899]    1    Q.  B.   161;     68    L.  J.  a  B.    114;   > 
L.  T.  611. 

9.  Lease  —  Construction  —  Falsa  demoDStratio.  — 
The  defendants,  who  were  the  occupiers  and  owvn 
for  a  term  of  years  of  two  houses,  Ncs.  13  and  H. 


93  Landlord  and  Tenant. 


DIGEST^ 


Landlord  and  Tenant. 


94 


Old  Bond-street,  by  nnderloase  demised  to  the 
plaintiff  rooms  on  the  second  floor  of  Koe.  13  and 
14,  *'  together  with  free  ingress  and  egress  for  «he 
lessee,  her  senrants  and  onstomers,  through  the 
staircase  and  passages  of  No.  13  to  and  from  the 
demised  rooms."  There  was  a  staircase  in  No.  14 
leading  to  and  from  the  said  rooms,  and  not  in  No. 
13,  and  no  other  way  to  whidi  tiie  above  grant 
could  apply.  There  was,  howerer^  a  lift  in  No.  13, 
the  use  of  whioh  by  the  plaintiff  was  pronded  for 
by  the  deed. 

Held,  by  Bomer,  J.,  that,  the  above  grant  con- 
taining a  grant  of  a  right  of  way  over  the  staircase 
■nd  passages  leading  to  and  from  the  demised  rooms, 
the  way  granted  was  sufficiently  certain  for  the 
court  to  reject  the  words  «  of  No.  13,"  as  being  a 
foUa  demonstraiic,  notwithstandins^  their  position  in 
the  description  of  the  way ;  andthe  deea  must  be 
construed  as  giving  a  right  of  way  over  the  staircase 
in  No.  14,  that  bemg  the  only  access  whioh  could 
have  been  referred  to  by  the  grant. 

Held,  by  the  Court  of  Appeal,  that  as  the  rejec- 
tion of  the  words  "  of  No.  13  '•  would  not  leave  a 
description  applicable  to  the  staircase  in  No.  14,  the 
doctrine  of  /aha  demonstratio  did  not  apply ;  but 
that  it  was  the  intention  of  the  parties  that  the 
plaintiff  should  have  access  over  the  staircase  in  No. 
14,  and  that  the  underlease  should  be  rectified 
accordingly. 

Bedsion  of  Bomer,  J.,  ante,  p.  29,  affirmed  on 
thin  ground.--CowBN  v.  Tbtjbfitt,  C.A,,  661. 

10.  Lease^Conitruction — LuBee^i  covenants — Pay^ 
fMnt  of  '*  imponUona  and  otUgoings  "  charged  on 
demued  premiaea — **  Fair  share  and  proportion  "  of 
c^>enw«  paid  hy  leeeor  in  reparation  or  othermse  hy 
virtue  of  any  Act  of  Parliament — Factory  and  Work* 
ihop  Act,  1891  (54  &  65  Vict,  c  75),  s.  7.— A  lease 
contained  {inter  alia)  two  covenants  by  the  tenant, 
one  was  to  pay  "  all  rates  and  taxes,  sewers  rate, 
and  main  drainage  rate,  parish  dues,  and  all  other 
rates,  taxes,  ana  impositions  and  outgoings  what- 
soever," which  might  be  in  any  wise  imposed  upon, 
or  in  respect  of,  the  demised  premises  or  upon  the 
landlords  in  respect  thereof  by  authority  of  Parlia- 
ment or  otherwise  howsoever ;  the  other  was  to  pay 
a  fair  share  and  proportion  of  all  costs  and  expenses 
which  the  lessors,  in  respect  of  being  the  owners  of 
the  demised  premises,  might,  during  tiie  continuance 
of  the  term,  De  called  upon  to  pay  m  or  about  "  any 
reparation  .  .  .  or  m  or  about  any  drainage  or 
sewerage  or  otherwise  by  virtue  of  any  Act  or  Acts 
of  Parliament  already  made,"  or  thereafter  to  be 
made.  During  the  continuance  of  the  term  the 
landlords  were  compelled,  under  the  Factory  and 
Workihop  Act,  1891,  to  spend  money  in  making 
straotural  alterations  on  the  demised  premises.  In 
an  action  by  the  landlord  to  recover  from  the  tenant 
the  whole  of  the  amount  so  spent. 

Held,  that,  upon  the  true  construction  of  the 
two  covenants  the  tenant  was  liable  to  pay,  not  the 
whole,  but  only  a  fair  share  and  proportion  of  the 
amount  so  spent. — ^Abdhto  v.  Eoonomio  PRmnNa 
-Co.,  C.A. ;  79  L.  T.  622. 

11.  Leaee — Covenant  against  assignment — Assign^ 
fnenis^of  lesset^s  whole  estate  for  benefit  of  creditors — 
Conveyancing  Act,  1881,  s.  14. — A  tenant  of  lease- 
hold property  who  executes  a  deed  of  assignment 
for  the  benefit  of  his  creditors  of  all  his  property, 
and  as  to  the  leasehold  property  thereby  covenants 
to  stand  possessed  thereof  in  such  manner  as  the 
creditors'  trustee  shall  direct,  commits  a  breach  of 
a  covenant  against  assignment  contained  in  the 
lease,  and  the  landlord  is  entitied  to  re-enter 
without  giving  the  notice  required  by  section  14 


of    the    Conveyanoing    Act,    1881. — Oxettls    it. 
Fattucneb,  Q.B.D. ;  68  L.  J.  Q.  B.  848. 

12.  Lease — Covenant  to  hear  charges — Charge  upon 
landlord  in  respect  of  premises — Expenses  of  paving 
new  street — Ctaim  hy  district  hoard — Payment  liy 
landlord^  Bight  to  recover  from  tenant — Metropolis 
Management  AcU,  1855,  1862  (18  &  19  Viet.  c.  120, 
ss.  105,  250 ;  25  &  26  Vict.  c.  102,  ss.  77,  96).— By 
a  covenant  in  a  lease  of  land  in  the  metropolis  tfaie 
tenant  was  liable  to  bear,  pay,  and  discharge, 
charges,  duties,  assessments,  and  impositions, 
charged,  assessed,  or  imposed,  upon  the  paremises, 
or  upon  the  landlord  in  respect  thereof.  The  lecue 
was  determinable  by  six  months'  notice.  The 
landlords  gave  notice  to  determine  it,  and  con- 
tracted to  sell  the  property.  The  district  board  of 
works  gave  notice  to  the  landlords  of  apportion- 
ment of  expenses  of  paving  a  new  street,  under  the 
Metropolis  Management  Act,  1855,  s.  77,  fixing  no 
date  for  payment.  The  landlords  paid  tiie  amount 
claimed.  The  work  was  commenced  after  the 
notice  to  determine  the  lease  had  expired. 

In  an  action  by  the  landlords  to  recover  under 
the  covenant  the  amount  paid  by  them  to  the 
district  board, 

Held,  that  the  words  of  the  covenant  included 
the  expenses  of  paving  the  new  street,  and  that, 
when  the  district  board  gave  notice  to  the  land- 
lords of  the  apportionment  and  charge,  the  charge 
became  operative,  and  the  landlords  oecame  lialue 
to  pay  the  amount,  and  were  entitled  to  recover  it 
from  the  tenant  under  the  covenant ; 

Held,  also,  that  the  landlords  were  owners  of 
the  premises,  within  the  meaning  of  the  Metropolis 
Management  Act,  1855,  s.  250,  until  the  date  fixed 
by  the  contract  of  sale  for  completion. 

Thompson  v.  Laptaorth,  [1868]  L.  B.  3  C.  P.  149, 
followed.— Wix  v.  BxTTSOir,  Q.B.D. ;  [1899]  1  Q.  B. 
474 ;  68  L.  J.  Q.  B.  298  ;  80  L.  T.  168. 

13.  Lease — Forfeiture — Proviso  for  re-entry — **Act 
or  thing  whereby  the  premises  heeome  ve8ted*in  another  " 
— 8uh~letting. — A  lease  of  a  public-house  for  twenty- 
seven  years  contained  a  proviso  for  re-entry  "  if 
the  lessees  or  their  as8i^;ns  should  do  or  suffer  any 
other  act,  matteor,  or  thing  whereby  or  by  reason  or 
means  whereof  the  demised  premises,  or  any  part 
thereof  should  either  directly,  or  by  operation  of 
law,  or  otherwise  howsoever  indirectiy  become  or  be 
rendered  liable  to  beoome  vested,  either  for  the 
whole  or  any  part  of  the  term  thereby  created,  in 
any  person  other  than  the  lessees."  The  lessees 
sub-let  to  a  tenant  from  year  to  year. 

Held,  that  the  lessees  had  done  an  act  whereby 
the  demised  premises  became  vested  for  part  of  the 
term  in  the  sub-tenant,  within  the  meaning  of  the 
proviso,  and  that  a  forfeiture  had  been  incurred. — 
Dymook  v.  Showell's  Bbswsby  Co.,  C.A. ;  79 
L.  T.  329. 

14.  Lease — Forfeiture  —  Proviso  for  re-entry^^ 
Covenant  against  assigning  or  underUiting — Liquida- 
tion of  lessee  company — Notice — Conveyancing  Act, 
1881  (44  &  45  Vict.  c.  41),  «.  14r— Conveyancing  Act, 
1892  (55  &  56  Vict.  c.  13),  s.  2,  suh-seetion  2.— A 
lease  granted  by  the  plaintiffs'  predecessors  contained 
a  covenant  against  assigning  or  underletting 
without  the  consent  of  the  lessors,  and  also  a  proviso 
for  re-entry  if  the  lessees  shoiUd  commit  any  oreach 
of  covenant,  or  if  (inter  alia)  the  lessees,  being  a 
company,  should  enter  into  liquidation,  wheuier 
compulsory  or  voluntary.  The  lease  was,  with  tiie 
consent  of  the  lessors,  assigned  to  tiie  defendants, 
who  were  an  individual  and  a  limited  company. 
The  defendant  company  went  into  liquidation,  not 
in  consequence  of  insolvency,  but  for  me  purpose  of 
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being  leoonstruoted,  aad,  haying  agreed  to  sell  the 
lease  to^  a  new  company,  let  the  new  company  into 
possession  pending  the  completion  of  the  purchase, 
the  new  company  undertaking  to  pay  idl  rents, 
rates,  and  oatjgoings.  Within  a  year  of  tiie  liqui- 
dation the  plaJTitiflFB  commenced  an  action  to  recover 
possession  imder  the  proviso  for  re-entry. 

Held,  (1)  that  the  proviso  for  re-entry  if  the 
lessee  company  should  enter  into  liquidation  was  a 
condition  running  with  the  land;  (2)  that  the 
defendant  company  had  entered  into  liquidation 
within  the  meaning  of  the  proviso;  (3)  that,  by 
virtue  of  section  2,  sub-section  2,  of  the  Con- 
veyancing Act,  1892,  notice  under  section  14  of  the 
Conveyancing  Act,  1881,  was  necessary  before  the 
plaintifib  could  enforce  a  forfeiture  on  the  ground 
of  the  liquidation  of  the  defendant  company ;  and 
(4)  that  the  letting  the  new  company  into 
possession  did  not  constitute  a  breaon  of  the 
covenant  against  assigning  or  underletting. — 
Horsey  Estate  v.  Stbioeb,  O.A.,  644 ;  [1899]  2 
Q.  B.  79;  79L.  T.  116. 

15.  Lease — LandlorcPa  rates  and  taxes — Tramway 
— Covenant  by  tenant  to  keep  free  from  all  expenses 
wTuUever— Valuation  of  Lands  {Scotland)  Act,  1864 
(17  &  18  Vict.  c.  91),  s.  6.— By  section  6  of  the 
Valuation  of  Lands  (Scotland)  Act,  1854,  it  is 
enacted  that  a  tenant  whose  name  has  been  entered 
in  the  valuation  roll  as  proprietor  "  shall  be  entitled 
to  relief  from  the  actual  proprietor  thereof,  and  to 
deduction  from  the  rent  payable  by  him  to  such 
actual  proprietor  of  such  proportion  of  all  assess- 
ments laid  on  upon  the  valuations  of  such  lands 
and  heritages  made  under  this  Act,  and  payable 
by  such  lessee  as  proprietor  in  the  sense  of  this 
Act,  as  shall  correspond  to  the  rent  payable  by 
such  lessee  to  such  actual  proprietor  as  compared 
with  the  amount  of  such  valuation." 

The  Corporation  of  Glasgow  agreed  to  borrow 
money  and  to  construct  certain  tramways  in 
Glasgow  and  lease  the  undertaldng  to  the  Glasgow 
Tramway  Co.  for  twenty-three  years.  The  com- 
pany agreed  to  make  various  payments  to  the 
corporation,  and  then  agreed  as  follows :  <*  And  the 
company  shall  also  pay  to  tiie  corporation  the 
expenses  of  borrowing,  management,  &c.,  and  tiiis 
provision  shall  be  so  construed  as  to  keep  the 
corporation  free  from  all  expenses  whatever  in  con- 
nection with  the  said  tramways."  The  lease 
exceeding  twenty-one  years,  the  company,  imder 
the  Valuation  of  Lands  (Scotland)  Act,  1854,  s.  6, 
became  primarily  liable  to  pay,  and  did  pay,  during 
the  whole  term  of  the  lease,  "  owner's  assessments, 
rates,  and  taxes,"  amounting  in  the  aggregate  to 
over  £14,000.  During  the  currency  of  the  lease 
the  company  intimated  to  the  corporation  that  they 
had  a  cCum  in  this  respect,  but  did  not  make  any 
deduction  from  the  rent  when  paid.  The  company 
contended  that  the  corporation  ought  to  reimburse 
them  these  outgoings,  or  such  other  sum  as  might 
be  ascertained  to  be  tiie  amount  of  owner's  assess- 
ments, rates,  and  taxes  paid  by  the  company  during 
the  lease. 

Held,  reversing  the  decision  of  the  First  Division 
of  the  Court  of  ^ssion,  [1897]  24  B.  628,  that  the 
asseflsments,  rates,  and  taxes,  whether  imperial  or 
loca],  levied  on  the  owner  in  respect  of  a  tramway 
or  other  erection  in  solo^  were  an  expense  connected 
with  the  tramway  or  erection,  ana  that  the  com- 
pany were  bound  by  their  lease  to  relieve  the 
corporation  from  these  expenses,  and  were  not 
entitled  to  claim  reimbursement. — Glasgow  Cob- 
POB4TION  V,  Glasgow  Tramway  and  Omnibus 
Co.,  H.L.  {8c.)  ;  [1898]  A.  C.  631. 


16.  Lease — Lessor  oumer  of  whole  Uodc — Cammai 
not  to  aUow  certain  trade  on  adjoining 
Meaning  of  '*  ctdjoining,** — ^In  a  covenant  by  a 
not  to  allow  a  certain  trade  to  be  carried  on  in  tin 
"  adjoining  premises,"  the  word  "  adjoining**  was 
confined  to  the  two  houses  on  either  side  of  the 
demised  premises,  although  the  lessor  was  at  fte 
time  of  the  lease  the  owner  of  a  block  of  build- 
ings of  which  these  formed  part  only. — ^Vau  a. 

MOORGATB-STSEET,  &0.,  BTJILDINGB,    Ch,Dn  ObbOU- 

Hardy,  J. ;  80  L.  T.  487. 

17.  Lease — Option  to  purchase  freehold — EgjsiJMi 
assignee — Waiver  of  notice  of  exercise  of  ofHuL— 

%  J. 


Held,  by  Bomer,  J.  (ante  p.  93),  that  an 
assignee  of  the  leffal  owner  of  a  lease  is  not  sa 
'*  assign  "  within  the  meaning  of  a  covenant  thflrain 

S'ving  a  right  of  pre-emption  of  the  freehold  to  tlie 
ssee,  his  executors,  administrators,  or  '*  aasigns"; 
and,  therefore,  that  the  plaintiff,  as  such  assignss, 
was  not  entitled  in  equity,  as  against  the  lessor  or 
his  assigns,  to  enforce  such  right  of  pre-emptkm. 

Cox  V.  Bishop,  6  W.  B.  437,  8  De  G.  M.  &  G.  8U, 
followed. 

Walsh  V.  Lonsdale,  31  W.  B.  109,  21  Ch.  D.  9. 
distingniished. 

Held,  on  appeal,  that,  upon  the  facts,  the  dsfsod- 
ant  ^an  assignee  of  lessor)  had  waived  his  right  to 
receive  notice  of  the  plaintiff's  option  to  purdiase 
the  freehold,  and,  therefore,  was  precluded  from 
taking  the  objection  that  the  pi^^itaflr  ms  not 
entitled  to  exercise  the  right  of  prc'^mpdoa. 

DeoiBion  of  Bomer,  J.  (ante,  p.  93),  reversed  oa 
this  ground. — Vruluy  v.  Sutgletov,  C.A.,  662. 

18.  Premises  let  to  tenants — Damage  to  tenmnfs  goods 
by  overflow  from  landlord's  dstem — Emrpioymad  ^ 
plumber — Negligence  of  plumber — Liability  of  land' 
lord  for  damage, — ^The  plaintiffiB  took  from  tiie  de- 
fendant the  ground  floor  of  premises  of  whidh  the 
defendant  was  the  0¥mer,  and  at  the  top  of  wUek 
the  defendant  had  a  cistern  from  which  the 
premises  were  supplied  with  water.  The  water  had 
been  laid  on  when  the  plaiutiffiB  became  tenaofci, 
and  the  plaintiffs  took  their  supply  ci  water  froai 
the  cistern.  The  plaintiffs  diimvered  a  leakege 
from  the  cistern,  and  gave  the  dirfendant  notaee  d 
it,  and  requested  him  to  remedy  it.  The  defeodaal 
employed  a  competent  plumber  to  reotedy  the 
defect ;  but,  through  the  negHgenee  of  the 
plumber,  the  defect  in  the  dstem  was  not  reenedisd, 
the  result  being  that  the  water  overflowed,  floodsd 
the  plaintiffs'  rooms,  and  damaged  their  goods. 

Held,  that  in  the  absence  of  n^ligenoe  or  wilfiil- 
ness  on  the  part  of  the  defendant,  the  delendant  VM 
not  responsible  for  the  negligence  of  the  pLimibsr 
whom  he  had  employed,  and  that  he  was  mnhn 
not  liable  to  the  plaintiffs. — Blaks  v.  Wooii, 
Q.B.D.,  8  ;  [1898]  2  Q.  B.  426 ;  79  L.  T.  188. 


19.  Rent — Agreement  to  take  house  for  a  ^ 
payable  on  certain  dates — Apportionment  Adt^  1S7B 
(33  &  34  Vict.  c.  35),  e.  2.— By  the  AppoctioiiaeHt 
Act,  1870  (33  &  34  Yiot  c.  35),  s.  2 :  *<  From  sad 
after  the  passing  of  this  Act  all  rents,  aumntifle, 
dividends,  and  other  periodical  payments  m  the 
nature  of  income  (wheuier  reserved  or  mads  pe^- 
able  under  an  instrument  in  writing  or  otfaenrin) 
ehall,  like  interest  on  money  lent,  be  oonsidend  es 
accruing  from  day  to  day  and  shall  be  i^ipoftkei- 
able  in  respect  of  time  accordingly." 

E.  let  to  B.  a  house  for  a  year,  the  rent  to  he 
paid  in  four  instalments  on  fixed  dates.  The  ficet 
two  were  paid,  and,  defatdt  being  made  witt  the 
third,  E.  took  possession  of  the  premisei.  la  m 
action  to  recover  the  third  instalment, 
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Held,  that  under  the  oontraot  there  could  be  no 
apportionment,  for  this  sum  wm  to  be  paid  on  a 
ued  date,  and  E.  was  entitled  to  the  sum  on  that 
date,  it  being  then  due. — ^Ellis  v.  Bowbotham, 
Q,B.D. ;  80  L.  T.  328. 

20.  Tenancy  from  year  to  year — Eitoppd — Bank" 
rufiey — Duclaimer  —  Mortgaae — Bent, — ^A  tenancy 
from  year  to  year  is  created  by  estoppel  between 
the  mortgagee  of  an  assignee  of  a  lease  disdaimed 
by  the  tmstee  in  bankniptoy  of  the  assignee,  and 
the  original  lessor,  where  uie  mortgagee  hM  entered 
into  possession  of  the  premises,  and  continued  to 

Ky  quarterly  the  original  rent  resenred  by  the 
ise  to  the  lessor.— Jump  v.  Paynb,  Q.B.D.;  68 
L.  J.  a  B.  607. 


21.  Leoie — Tenami  occupies  additional  dose  belong- 
ing  to  landlord — No  presumption. — H.  demised  an 
island  to  E.  Subsequently  E.  occupied  two  other 
plots  of  H.'s  land.  These  plots  were  situate  on  tiie 
mainland,  and  were  somet&nff  between  half  a  nule 
and  a  mile  from  the  island  demised  to  E.  They 
were  inclosed  land*  There  was  no  evidence  that 
they  were  occupied  by  E.  as  an  addition  to  his 
holoing  under  U.,  and  no  rent  was  paid  in  respect 
of  them.  After  more  than  twenre  Tears  had 
elapsed,  when  E.'s  tenancy  of  the  island  had  deter- 
mined, H.  brought  an  action  against  E.'s  successor 
in  title  to  obtain  possession  of  the  two  plots.  The 
coimty  court  judge  held  that  there  was  a  pre- 
sumption that  E.  luid  occupied  them  as  H.'s  tenant, 
and  in  the  absence  of  eyidence  to  rebut  this  pre- 
sumption H.  was  entitled  to  recover  possession. 
On  appeal, 

Hda,  that  there  was  no  such  presumption. 

Semble:  The  presumption  that  a  tenant  who 
occupies  more  land  than  is  demised  to  him  occupies 
it  for  the  benefit  of  his  landlord  is  confined  to 
encroaohment  on  waste.  —  Hastings  (Lord)  v. 
Saddler,  Q.B.D.  ;  79  L.  T.  355. 

22.  Tenant  at  will — Determination  of  tenancy — 
Entry  by  landlord  in  order  to  repair — Eeal  Property 
Limitaium  Act,  1833  (3  &  4  Will.  4.  c.  27),  s.  7— 
—Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict. 
c.  57),  s.  1. — Where  a  tenant  at  will  remains  in 
possession  of  a  house  rent-free  for  more  than  twelve 
years  after  the  expiration  of  the  first  year  of  the 
tenancy,  the  fact  that  the  landlord  enters  from 
time  to  time  in  order  to  effect  repairs,  if  it  is  not 
against  the  will  of  the  tenant,  does  not  operate  as 
a  taldng  possession  so  as  to  determine  the  tenancy 
at  will,  and  therefore  the  tenant  acquires  a  statu- 
tory title  to  the  house  by  virtue  of  section  7  of  tiie 
Beal  Property  Limitation  Act,  1833,  and  section  1 
of  the  Beal  I^perty  Limitation  Act,  1874. 

Per  Channdl,  J. — After  a  final  judgment  has 
been  delivered,  but  before  it  has  been  entered,  new 
plaintifb  may  be  added  by  the  judge  under  ord. 
16,  rr.  2,  11.— Ltnes  v.  Snatth,  Q.B.D.,  411; 
[1899]  1  a  B.  486 ;  68  L.  J.  Q.  B.  275 ;  80  L.  T. 
122. 

23.  Lecue — Written  document — Licence  or  lease — 
Construction. — ^The  owners  of  a  house  and  shop,  in 
September,  1890,  wrote  a  letter  to  the  person  who 
was  then  in  occupation,  in  the  following  terms : 
"  We  hereby  agree  to  let  you  keep  peaceable  pos- 
session of  your  present  house  and  shop  in  Strand- 
lane  for  a  term  of  ten  years,  on  condition  that  you 
commit  no  nuisance,  and  pay  us  the  sum  of  9s.  3d. 
per  week  for  rent  thereof.  Tou  to  pay  local  board 
rates  and  we  to  pay  poor  rates  and  water  rates  as 
hitherto." 

Held,  that  there  was  a  demise  of  the  premises  for 


a  term  of  ten  years. — ^Dttxbuby  v.  Sanditord, 
O.A. ;  80  L.  T.  552. 
See  also  Bankruptcy,  31 ;  Frauds,  Statute  of,  3. 

LAND  TBANSFEB  ACTS.— See  Probate,  2,  6. 

LEASE.— See  Landlord  and  Tenant,  7-17 ;  Vendor 
and  Purchaser,  7 ;  Will,  21,  22. 

LIBEL:— 

1.  Business — Disparagement  of  poods — Impuiatum 
of  misconduct. — In  an  action  of  hbel  the  statement 
of  daim  alleged  that  the  defendants,  who  were 
manufacturers  of  typesetting  machines,  published 
of  the  plaintiffs,  who  were  rival  manufacturers,  the 
following  written  words :  "  The  Empire  Typesetter 
in  America.  The  Union  Printer  and  American 
Craftsman,  the  most  wide-awide  and  spirited  of 
America  trade  journals,  has  recentiy  contained 
sevcoral  references  to  the  Empire"  (the plaintiffs*) 
«  composing  machines,  which  were  installed  in  the 
office  of  the  New  York  Evening  Sun  with  such  a 
fiourish  of  trumpets.  From  these  paragraphs  we 
gather  that  five  machines  altogether  have  been 
employed  in  this  office,  the  first  being  introduced 
some  time  in  the  month  of  Feburary  last,  the  other 
four  commencing  operations  on  the  9th  of  March 
last.  So  short-lived,  however,  does  this  installation 
appear  to  have  been  that  we  learn  the  machines 
were  discontinued  on  Wednesday,  the  29th  of  AprH, 
and  now  the  Empire  Co."  (the  plaintifib)  ''is  in 
receipt  of  notice  to  remove  tnem  altogether  in  the 
course  of  a  few  days.  This  will  be  a  very  serious 
blow  for  this  machine."  There  was  no  allegation  of 
special  damage. 

Held,  that  these  words,  besides  being  a  disparage- 
ment of  the  plainti£b'  machines  which  woula  not  be 
actionable  without  proof  of  special,  damage,  were 
also,  when  taken  in  their  natural  and  ordinary 
meaning,  capable  of  being  understood  by  men  of 
ordinary  intelligenoe  as  conveying  an  imputation 
upon  the  plaintiffs  in  the  way  of  their  tnule,  and 
the  question  of  libel  or  no  libel  was  therefore  rightiy 
left  to  the  jury. — ^Emfisb  TTPBSETTiNa  Machinb 
Co.  OF  New  Yoek  v.  Linottpb  Co.,  C.A. ;  79 
L.  T.  8. 

2.  Defamation — AhsoltUe  privilege — Lunacy  pro- 
ceedings— Petition  for  reception  order — Judicial  pro- 
ceedings—Lunacy Act,  1890  (53  &  54  Vict.  c.  5), 
ss.  4,  5, 6,  9,  28. — Proceedings  instituted  by  petition 
under  the  Lunacy  Act,  1^0,  ss.  4  and  5,  for  a 
reception  order  are  judicial  proceedings,  and 
therefore  a  defamatory  statement  made  in  the 
statement  of  particulars  accompanying  the  petition 
is  absolutely  privileged. — Hodson  v.  Pake.  C.A., 
241 ;  [1899]  1  Q.  B.  455;  68  L.  J.  Q.  B.  309;  80 
L.  T.  13. 

3.  Defamation — Trader — Disf.  aragement  of  goods — 
Slander  of  goods — Comparison  of  plaintiff's  goods 
with  tJiose  of  defendant — Cause  of  action — Bales  of 
Supreme  Court,  ord.  25,  rr.  2,  4. — H.,  a  manufac- 
turer of  rinc  paint,  by  his  statement  of  claim 
alleged  that  the  defendant  W.  was  ''falsely  and 
maliciously  "  publishing  in  China  and  Japan  copies 
of  a  report  of  experiments  testing  the  zinc  paints  of 
H.  and  W.,  in  which  report  tiie  experimenter 
certified  that  W.'s  paint  had  a  slight  advantage 
over  H.*B,  but  that  for  all  practical  purposes  they 
could  be  regarded  as  equal.  The  statement  of 
claim  went  on  to  allege  that  the  report,  and  each 
statement  in  it,  was  untrue,  that  H.'s  paint  was  not 
equal  or  inferior,  but  superior  to  W.'s,  and  that  H. 
had  by  reason  of  the  premises  been  injured  in  his 
business  and  credit.  W.  applied  to  smke  out  the 
statement  of  claim  as  showing  no  reasonable  cause 
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of  aolion.  The  master  made  an  order  for  strikiiiff 
out  the  statement  of  claim  nnless  within  a  limited 
time  H.  amended  it  by  alleging  special  damage 
with  foil  particulars.  Kennedy,  J.,  discharged  t£s 
order. 

Held,  on  appeal,  that  a  statement  by  a  trader 
that  his  own  ffoods  are  superior  to  those  of  another 
trader,  even  if  nntme  and  the  cause  of  loss  to  the 
other  trader,  gives  no  cause  for  action;  tiiat  the 
allegation  that  the  statement  was  made  malioioufldy 
could  not  convert  a  statement  primd  facie  lawful 
into  one  primd  facie  unlawful ;  that  the  allegation 
and  proof  of  spedal  damage  would  not  improve  the 
plaintiff's  case;  and  that  judgment  in  the  action 
must  be  entered  for  the  defendant  under  ord.  25, 
r.  4. — HuBBUOK  &  Sons  (Limited)  v.  WiLKiKSOir, 
Heywood,  &  Glabk  (Lxmiteb),  G.A,;  [1899]  1 
a  B.  86;  68  L.  J.  a  B.  34 ;  79  L.  T.  429. 

4.  Defamation — Unauthorized  use  of  a  man's  name 
— Injury  to  property,  or  in  bueineee  or  profession — 
Cause  of  action — Injunction. — ^A  doctor,  whose  name 
has  been  used  without  his  authority  in  an  advertise- 
ment to  ipuff  the  sale  of  a  medicine,  has  no  cause  of 
action,  either  for  damages  or  for  an  injimction, 
unless  the  publication  is  defamatory  or  injures  him 
in  his  property,  business,  or  profession. — iSockrell 
V.  DouoAix,  C,A, ;  80  L.  T.  556. 

LICBNSINO  LAW  :— 

1.  Justices^ Jurisdiction — Pdice — Transfer — 2  &  3 
Vict.  c.  62— Cbunfy  Police  Act,  1839  (2  &  3  Vict.  c. 
93),  s.  27— County  Police  Act,  1840  (3  &  4  Vict.  c.  88), 
a.  2. — ^A  transfer  of  a  part  of  a  coimty  to  another 
coimty  by  agreement  bstween  the  justices  of  the 
two  counties  in  pursuance  of  section  2  of  the 
County  Police  Act,  1840,  does  not  affect  the 
jurisdiction  to  administer  the  licensing  laws  within 
the  transferred  district. — ^Bbo.  t;.  Waswiokshibe 
JusnoBs;  Rbq.  v,  Wobcebtebshiile  Justiobs,  CA, 
134 ;  [1899]  1  Q.  B.  59  ;  68  L.  J.  Q.  B.  109  ;  79 
L.  T.  393. 

2.  Justices — Renewal — No  ohfedion  served  before 
date  of  general  meeting — Obfection  taken  by  justices  in 
court — Adjournment — Notice  of  objection — Notice  by 
justices  to  attend — Sufficiency  of  notices — Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  a.  42.— The  applicant 
for  renewal  of  a  licence  attended  on  the  day  fixed  for 
the  general  annnal  licensing  meeting  and  applied 
for  the  renewaL  No  notice  to  attend,  or  notice  of 
objection  had  been  served  upon  the  applicant  prior 
to  that  day,  but  at  the  meeting  an  objection  was 
taken  by  the  justices  themselves,  who  tiiereupon 
adjourned  the  case,  and  more  than  seven  days 
before  the  date  of  the  adjourned  meeting  a  written 
notioe  to  attend  by  the  authority  and  on  behalf  of 
the  justices,  was  served  upon  the  applicant,  and  a 
written  notice  of  objection  was  served  by  objectors 
stating  the  grounds  of  objection,  which  induded 
the  objection  taken  by  the  justices,  but  this  notice 
of  objection  did  not  purport  to  be  served  by  the 
authority  of  the  justices. 

The  licensing  justices  heard  the  objections  and 
refused  to  renew  the  licence. 

Held,  that  it  was  competent  for  the  licensing 
justices,  under  section  42,  sub-section  2,  of  the 
liicensing  Act,  1872,  to  raise  an  objection  themselves 
at  the  licensing  meeting  and  then  adjourn  the  case ; 
that  the  notices  served  were  sufficient  under  the 
section,  and  that  the  justices  had  jurisdiction  at  the 
adjourned  meeting  to  refuse  the  renewal. — Baxteb 
V.  liECHB,  Q.B.D. ;  79  L.  T.  138. 

3.  "  Keeping  open  for  sale  "  of  liquors  after  closing 
hours — Doors  closed  and  locked— Ciutomers  afterwards 
seen  to  leave  the  premises — Licensing  Act,  1874  (37  & 


38  Vict.  e.  49),  s.  9.— The  respondent 
for  <*  keeping  open"  his  lioeiiited 
dosing  hour,  contrary  to  seotion  9  of  tbe 
Act,  1874.  The  evidence  in  support  of  tliei 
was  that  the  house  was  duly  otosed  and  tiie  docn 
locked  at  11  p.m.,  but  that  two  oustomen  rmabied 
inside  drinkmg  until  1.30  a.m.,  when  tiiey  were 
seen  to  leave  the  preouses  by  the  back  door. 

The  justices  dismissed  uie  sammonfl,  on  the 
authority  of  Tennant  v.  Gutrimland^  7  W.  B.  161, 1 
E.  &  E.  401,  23  J.  P.  51,  and  Jeffermm  v.  Bkkarism, 
35  J.  P.  470. 

Held,  on  appeal,  that  the  just&oes  wece  xight, 
since  the  evidence  did  not  prove  that  the  house  wm 
".kept  open*'  within  the  meaning  of  section  9.— 
JXFFEBY  V.  Wbaveb,  Q.B.D.  638;  68  L.  J. 
a  B.  817. 

4.  lAcene&^Beef  licence—''  Beat  resident  IMr 
and  occupier  "—Beerhouse  Act,  1840  (3  &  4  FtcL  c 
61),  s.  1.— By  secti<m  1  of  the  Beerhouse  Act,  1846, 
**  No  licence  to  sell  beer  or  cider  hy  retail  .  .  . 
shall  be  granted  to  an  v  person  who  shall  not  he 
the  real  resident  holder  and  occopeer  of  the 
dwelling-house  in  which  he  shall  apply  to  be 
licensed." 

Held,  that  the  fact  that  the  applioant  far  atar 
licence  in  reqwct  of  a  dweOing-hoaae  is  pnd  a 
salary  by  brewers,  and  has  to  pay  over  to  them  the 
profits  made  upon  the  sale  of  the  beer,  does,  not  c( 
itself  in  law  prevent  him  from  bemff  the  *'ieel 
resident  holder  and  occupier  **  of  thelio«BS.— Kn 
V.  NoTTiiraHAM  JusTiGES,  C.A.,  628;  [1899]  1 
a  B.  294;  68  L.  J.  a  B.  854. 

5.  Licence — Order  for  new  licence  on  oondUum  9f 
surrendering  other  licence — Bemowd — Licensing  Ad, 
1872  (35  &  36  Vict.  c.  94),  s.  50.— The  appellant  m 
the  holder  of  an  off-licence  of  a  pubHc-hoose,  sb8 
duly  applied  for  a  renewal  at  the  general  aamal 
licensing  meeting,  and  this  was  granted.  He  ilio 
duly  applied  for  and  obtained  a  new  lioenoe  of  aa 
adjoining  house,  on  the.  condition  of  giving  up  tke 
licence  of  which  he  had  just  obtained  the  reosm. 

H^d,  that  the  justices  had  not  exceeded  thar 
jurisdiction,  as  this  was  not  a  removal  of  a  lieeaee, 
and  therefore  section  50  of  the  TiioenBing  Act,  1871 
requiring  notice  to  the  owner  of  the  premiseB,  hsd 
no  application. 

Decision  of  tiie  Court  of  Appeal  {Beg.  t.  Thondan. 
Ex  parte  Lacon  d:  Co.,  46  W.  B.  241,  [1898]  1  a  B. 
334)  reversed.— Laoeby  v.  Lacon  &  Co.  (Lekitid}, 
H.L.,  497  ;  [1899]  A.  C.  222 ;  68  L.  J.  a  B.  480; 
80  L.  T.  473. 

6.  Licence  to  sell  beer— Certificate  of  residence  mi 
occupation  —  Jurisdiction  of  justices  —  Oertiionii-' 
Mandamus— BMT^tMe  Act,  1840  (3  &  4  VicL  c  €i\ 
s.  1. — ^The  licensing  justices  have  no  power  to  gent 
a  certificate,  under  section  2  of  the  Beerfaoose  Aci 
1840,  for  a  licence  to  sell  beer  or  cider  by 


imon  the  prenusee 
3  be  liceoeed.— BiQ. 


Maitghestbb  Justices,  Q,B.D.,  410;  [1899]  1  a B. 
571 ;  68  L.  J.  Q.  B.  358 ;  80  L.  T.  531. 


7.  Public  entertainment  —  Singing  and 
Pianoforte  in  hotel  smoking-room — User  by 
—Public  Health  Act  Am/endment  Act,  1890  (53  AM 
Vict.  c.  59J,  s.  51.— The  appellant,  whQ  was  tie 
occupier  of  a  fully-licensed  inn,  k^  a  piaaofarte 
in  the  smoking-room  of  the  ion.  Pianofocta  msas 
and  singing  was  frequently  performed  in  the  toca 
the  performers  being  the  orainacy  oustomen  of  ^ 
inn  giving  their  services  gratoitously,  and ; 
for  the  entertainment  of  their  friends  an 
customers  of  the  inn  then  using  the  emol 


Hceming  Lam. 


•DIGEST. 


Licauhig  Late. 


No  charge  wm  mode  for  ndmiuiim  to  the  room, 
^le  room  was  not  lioeneed  tot  public  aingiiig  or 

Hdd,  that  the  room  had  not  been  "ke|ttoriued" 
for  puljio  nuginff  or  music  within  the  meaning  of 
Mobon  61,  nib-seotion  1,  of  the  Fablio  Health  Aot 
Ameadment  Act,  1690. — Bbeaklet  v.  Uorlxt, 
Q.B.D.,  C74 ;  [1899]  2  a  B.  131 ;  68  L.  J.  Q.  B. 
722;  ML.  T.  801. 

8.  8aU  of  beer — 8ait  at  unliotmed  place — Ofke 
opened  for  (Ae  nceiving  of  orders — Orderi  traiumitted 
to  liceiued  place-^Appropriation  at  liceiued  place — 
Offenee—EaxiM  Act,  1860  (23  &  24  Vict.  c.  1131, 
I.  37. — Brewen  having  a  retail  off-licence  foi  the 
K^  of  beer  in  rupeot  of  premiflBa  in  P,-8treet, 
Cardiff,  oooDpted  an  offioe  in  K.-straet,  Cardiff,  for 
which  they  held  no  licence  and  at  which  no  beer 
was  kept  This  office  was  opened  merely  for  the 
pnrpoae  of  receiving  orders,  which  were  then  sent 
on  to  the  licensed  premises  in  P.^street,  where  they 
accepted  or  rejected.  No  orders  ware  acoepted 
I  payments  were  made  at  this  office,  and  tliere 
waa  no  appropriation  of  the  beer  there,  bat  the 
<adera  were  dm^ly  forwarded  to  the  licensed 
prenuees,  where,  if  the  order  were  accepted,  tbe 
beer  was  appropriatad  to  the  purchaser,  and  the 
beer  so  appropriated  was  afterwards  delivered  at 
the    pnrcoMers    residence,    where    payment    was 

Held,  that  what  took  place  in  the  office  in 
M.-street,  where  the  orders  were  merely  received 
and  forwarded,  was  not  a  sale  of  the  beer  at  that 
placM  within  the  meaning  of  section  37  of  the  Excise 
Aot,  1360,  and  that  the  brewers  could  not  be  oon- 
vioted  nnder  that  section  of  selling  the  beer  "  at 
•ny  other  honse  or  plaoe  than  the  nonse  or  place 
■peoiflad  in  their  licence." 

Per  Cbannell,  J. :  To  bring  a  case  within  the 
section  it  is  not  neoeasary  that  there  should  be  an 
actual  sale  and  the  passing  of  the  property  in  the 
liquor  sold;  it  is  suffident  if  there  be  a  binding 
executory  contract  for  a  sale  to  be  carried  out  at  a 


9.  Sale  of  intoxiaating  liquor  unthout  licence — Sale 
hy  tnnocenf  eervant  of  unticeTued  person — House  of 
Otnantm*— Exemption— Licenaing  Aa,  1872  (36  &  36 
Viet,  c  94),  SI.  3,  72.— An  attendant  at  a  refresh- 
ment bar  ntnate  within  the  prednote  of  the  House 
of  G<mimons,  acting  nnder  the  orders  of  the  Kitohen 
Conunittee  of  that  House,  whose  servant  he  was. 
supplied  a  person  (not  a  member  of  the  House] 
wmi  intoxicating  liquor,  and  received  the  price  on 
behalf  of  the  Kitchen  Committee. 

Held,  that  he  had  not  committed  the  offence 
under  section  3  of  the  Idoensing  Act,  1872,  of  sell- 
ing intoxicatiiig  liquor  without  oeing  duly  licensed. 

Semble,  the  Houses  of  Parliament  are  not  exempt 
from  tlie  provisions  of  the  lAoensing  Act,  1872,  so 
as  to  enable  liquor  legally  to  be  sold  there  without 
a  iioenoe.— WiLLiAnaoiT  v.  Nokkib,  Q.S.D.,  94; 
[1899]  1  O.  B.  7 ;  68  L.  J.  a  B.  31 ;  79  L.  T.  415, 

10.  Spirit* — Sale  of  spiriU  witkovi  licence — Second 
eonuiction — Diiqualification  to  hold  licence — Applica- 
tion by  oumer  to  carry  on  biuineis — Justice* — JuriS' 
diction  ti>  entertain  application — Licensing  Act,  I8T2 
(33  &  36  Vid.  c.  94),  s.  3~Licenaing  Act,  1874  (37 
ft  38  Vitt.  e,  49),  a.  16. — A  beerhouse-keeper  was 
upon  the  same  day  twice  convicted  under  section  3 
of  tihe  licensing  Act,  1872,  of  selling  spirits  without 
a  spirit  licence,  and  upon  such  seoond  conviction  he 
was  disqualified  for  two  years  from  holding  any 
lieence,  and  by  the  operation  of  the  section  he  also, 
upon  such  second  conviction,  forfeited  his  licence 


ition  being'  made  after 


to  seD  beer.  TJpoii  an  ap] 
the  seoond  oonviotion  by  tue  owner  ui  i 
under  section  15  of  the  Licensing  Aot,  ] 
authority  to  cany  on  the  busneas  nnt 
special  sessions, 

Held,  that  the  justices  had  jnrisdictia 
tain  the  application,  although  made 
seoond  conviction,  as  the  words  ' '  f( 
time  "  in  section  16  were  to  be  oonstmed 
ing  the  latter  part  of  the  section  as 
former,  and  that  the  application  oon] 
after  Uie  first  conviction  which  onnsed 
disqualification  or  a  f  orf  eitnre  of  the  lice 
in  the  oase  of  selling  apirita  without  a  s 
was  the  seoond  conviction, — Plutn  & 
FABTB,  Q.B.D.,  697;  [1899]  2  Q,  I 
L.  J.  a  B,  777. 

11.  Spirits — "Sending  out,  delivery,  o 
— Spirit*  over  one  gaUon—Spirita  Act,  16 
Vict.  c.  24)  SI.  103,  107.— By  section 
Spirits  Act,  1680  (43  &  44  Vict,  c  24) :  ' 
in  this  section  provided,  no  spirits  exi 
quantity  of  one  gallon  of  the  same  deno 
at  a  time  for  the  same  person  may  h 
delivered,  or  removed  from  any  one  ^aa 
place  unless  aocompanied  by  a  permit, 
section  107  of  the  same  Aot :  "  If  any  p 
out,  delivers,  or  removes,  or  reoeives 
required  to  be  aocompanied  by  n  perml 
permit ;  .  ,  ,  he  shall,  in  addition  t 
penalty  or  forfeiture,  incur  a  fine  of  £60 

In  1897  one  J.  B.  gave  the  responder 
licensed  to  sell  bea  raily  and  had  no  sp 
an  order,  to  forward  to  his  brother,  who 
lioenoe,  for  two  gallons  of  mm. 

The  nun  was  delivered  by  a  oam 
respondent's  house  and  sent  to  J.  B.  by  I 

The  spirits  were  not  aooompanied  by 
or  oertifloate. 

Held,  that  the  respondent  was  guilty 


— LssBE  11.  JsKKurae,  Q.B 


;  79] 


13,  Tranifer — Notice  — iTuufficiency— 
—Alehouse  Act,  1828,  ■,  14.— Upon  an 
for  the  transfer  under  section  14  of  tb 
Act,  1828,  of  an  existing  licence  to  pi 
heretofore  Uoensed,  the  same  noticea  mu 
as  are  reqnired  by  section  40  of  the  Ido 
1872,  in  the  case  of  an  applioatiou  for  a  i 
Where  the  jostioee  have  granted  such 
upon  the  supposition  that  the  notioes  we 
no  mandamiu  lies  to  compel  them  b 
application  afresh  by  reason   of   its    1 

aa«itly  discovered  that  the  notioes 
Ident.  —  BXQ.  v,  NiOHOLaoH,  Q. 
L.  J,  Q.B,  71S. 

13,  Traveller^  Sale  daring  prohibile 
Travdling  in  order  to  obtain  rtfreshmenl 
Ad,  1872  (33  &  36  Viet.  e.  94),  ».  2ft- £i. 
1874  (37  ft  38  Vid.  c.  49),  (.  10— iSun 
{Walei]  Act,  1881  (44  ft  43  Vid.  o.  61 
person  cannot  be  convicted  under  seotioi 
Licensing  Act,  1872,  of  falsely  represent 
to  be  a  ^veUer  and  obtaining  intoxioatii 
a  railway  station  refreshment  room  i 
hours  when  licensed  premises  are  close 
time  he  obtains  the  dnnk,  he  has  taken  « 
intends  to  travel  by  railroad,  and  doet 
even  though  he  only  took  such  ticket  ai 
so  as  to  be  able  to  obtain  such  drink. — V 
Maodomald.  Q.B.D.,  701 ;  [1899]  2  Q. 
L.  J.  Q.  B.  678 ;  80  L.  T.  T&8. 

Bee  also  Gaming,  6. 
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Light. 


DIGEST. 


lAmUation  Statutes.  104 


LIGHT  :— 

Ancient  ligM — Preicrvptum — QreenhouM — "  BuUd" 
ing y -^Injunction— PresGTipUon  Act,  1832  (2  &  3 
Will.  4,  c.  71),  0.  3. — ^A  greenhouse  is  a  ''  building" 
within  section  3  of  the  Brescription  Act  (2  &  3  Will. 
4,  c.  71),  and,  therefore,  if  it  has  ancient  lights, 
may  be  protected  by  injunction  against  interference 
with  the  access  of  fight. 

Hcvrria  y.  De  Pinna,  33  Gh.  D.[238,  considered.— 
Olepfoed  v.  Holt,  Ch,D.  Kekemch,  J.;  [1899] 
1  Oh.  698;  68  L.  J.  Oh.  332;  80  L.  T.  48. 

LIMITATION  STATUTES  :— 

1.  Concealed  fraud — Submission  to  arhitraUon — 
Exclusion  of  statute. — In  order  to  exclude  the  Statute 
of  Liinitations  there  must  be  not  only  fraud,  but  an 
intentional  concealment  of  that  fraud. 

Dictum  of  Malins,  Y.C,  in  The  Ecdesiastieal  Com- 
missioners ▼.  North-Eastern  Bailway  Co.  (36  L.  T. 
174)  not  followed. 

By  a  submission  to  arbitration,  after  reciting  that 
differences  had  arisen,  the  parties  referred  to  the 
arbitrator  (1)  what  encroachment,  if  any,  had  been 
made  by  one  on  the  other;  (2)  how  one  party  had 
been  damaged,  and  what  compensation  was  payable 
to  the  other. 

Held,  that  this  submission  did  not  preclude  the 
raising  of  the  defence  of  the  Statute  of  Limitations. 
— ASTLBY  V.  TlTLDBSLEY  CoAL  Co.,  Q.B.D. ;  68  L.  J. 
a  B.  252 ;  80  L.  T.  116. 

2.  Conditional  promise  to  pay — Sufihient  acknow^ 
Udgment. — In  October,  1898,  a  debt  then  bdng 
statute-barred,  A.  wrote  to  M. :  '*  Tou  may  be 
quite  sure  I  shall  do  all  I  can,  and  as  soon  as  I  can, 
but  it  is  not  much  use  making  promises  without 
some  pretty  sood  prospect  of  keeping  them." 

On  the  17th  of  November  following  he  wrote  to 
the  plaintiff:  '*  I  had  a  letter  from  yon  four  or  fiye 
weeks  ago,  and  wrote  you  in  reply  that  I  would  do 
all  in  my  power,  but  that  it  was  useless  for  me  to 
make  promises  I  could  not  be  fairly  sure  of  keeping, 
and  I  really  cannot  say  anything  more  definite." 

Later,  in  answer  to  a  demand  from  M.'s  solicitors, 
he  wrote  asking  for  particulars,  and  concluded: 
*'  Legd  proceedings  .  .  .  would  only  result  in  my 
losing  my  present  employment  and  the  small  salary 
I  am  able  to  earn,  which  would  still  further  ddiay 
the  possibility  of  payment.  I  trust  your  client  'mSl 
agree  to  accept  some  comparatively  reasonable 
amount,  and  if  you  can  nve  me  the  option  of  re- 
payment by  instalments  I  shall  be  glad." 

The  required  particulars  were  supped  by  M.'s 
solicitors,  and  he  was  asked  to  state  with  what  sum 
and  in  what  manner  he  would  settie  the  daim. 

Held,  that  these  letters  did  not  constitute  a  promise 
to  pay  absolutely  and  unconditionally,  and  therefore 
did  not  amount  to  sufficient  acknowledgment  to 
take  the  debt  out  of  the  Statute  of  Limitations. — 
MowBBAY  V.  Appleby,  Q.B.D. ;  80  L.  T.  805. 

3.  Debt — Ldter — Admission — Conditional  or  not. — 
The  statement  in  a  letter  ''I  am  reaUy  sorry  to 
keep  you  so  long  waiting  for  your  money,  but  I 
shaU  be  taking  some  money  n^  month,  I  think, 
without  fail,  and  will  then  try  and  settie  with  you," 
is  si^dent  admission  to  take  a  debt  out  of  the 
Statute  of  Limitations,  and  ib  not  conditional. — 
Pbykb  v.  Hill,  Q.B.D.  ;  79  L.  T.  738, 

4.  Quarantee — Banking  account — Principal  ad- 
vanced six  years  hefcre  cuMon — Interest  accrued  within 
six  years — Appropriation  of  payments  on  account. — 
The  defendant  gave  a  g^uarantee  to  the  plaintiff 
baiik,  whereby,  in  consideration  of  the  bank  making 
advances  to  one  of  their  customers,  the  defendant 
undertook  to  guarantee  the  payment  of  all  moneys 


from  time  to  time  owing  to  the  bank  ia  aooonot 
with  the  customer,  with  intecest,  emrnmwrinn,  ini 
other  baiJdng  charges.  The  customei's  aooonot 
was  made  up  every  half-year,  the  amount  lAaA 
had  become  due  for  interest,  commissicm,  andbnik- 
ing  charges  during  each  half-year  being  added  to 
the  principal  and  carried  forward  to  the  nazi  hiU- 
year.  The  bank  made  advances  to  the  onstooMr 
during  four  years.  More  than  six  yean  after  the 
last  advance,  the  bank  brou^t  an  aetion  on  ths 
gfuarantee.  The  customer  had  from  time  to  time 
made  payments  on  account  down  to  a  ihort  txoM 
before  action  brought. 

Held,  that  the  bank's  daim  under  the  eoanitBe 
in  respect  of  the  advances  was  baned  by  thaSlatotB 
of  Limitations ;  but  that  they  were  eniitied  to 
recover  in  respect  of  interest,  commission,  andfaaak- 
infi^  charges  which  had  become  due  within  nx  ywi 
before  action. 

Held,  also,  that  the  rule  by  which  paymenti  on 
account  are  appropriated  to  interest  before  ponapal 
did  not  apply  to  such  a  banking  account  as  that  ia 
question.— Pabb's  BANEnro  w.  v.  Yatea,  CM 
42 ;  [1898]  2  a  B.  460 ;  79  L.  T.  321. 


5.  Mine — Trespass — Frtniduleal  working  of  \ 
Concealed  fraud — Account. — ^Where  a  ooUieq 
pany  wilfully  and  secretly  took  cobI  fraa  an 
adjoining  pr(^>erty,  and  the  &ct  was  not  Ivoo^ 
to  light  for  many  years  afterwards,  and  no  ioAa 
could  be  attributed  to  the  adjoining  owner  hi  not 
discovering  the  existence  of  the  wrongful  woAiagk 

Held,  that  the  Statute  of  limitations  had  do 
application,  and  that  the  adjoiiiing  owner  vii 
entitied  to  recover  from  the  wrongdoers  the  vahe 
of  the  coal  so  wrongfully  taken,  and,  in  the  caeed 
a  winding  up,  then  to  prove  for  that  amoont' 
BxTLLi  Coal  Mnriiro  Go.  v.  Osbobns,  P.C,  Ms; 
[1899]  A.  C.  351 ;  68  L.  J.  P.  G.  49;  80  L.  1 
430. 

6.  Simple  contract  deibt  chargeable  upon  lad- 
Trustee  debtors — Betirement  of  one  trustee  Pvgmat 
of  interest  by  co-debtor — Claim  after  six  yeen- 
Limitation  Act,  1623  (21  Jae.  1,  c  16),  «.  i- 
Mercantile  Law  Amendment  Act,  1856  (19  &  20  Fii 
c.  97),  0.  U—Beal  Property  Limitation  Act,  1874  (37 
&  38  Vict.  c.  57),  0.  8.— Section  3  of  21  Jac  1,  c.  IS. 
is  not  repealea  by  section  8  of  the  Beal  FkofNi^ 
Limitation  Act,  1874 ;  the  effiact  of  the  two  Aoii, 
read  together,  is  that  no  action  for  a  rimple  coota^ 
debt,  T^ether  chargeable  <m  land  or  not,  shaU  b 
brought  after  six  years,  and  that  no  action  for  a 
speGialty  debt  chazgeable  cm  land  shall  be  hmi^ 
fllter  twelve  years. 

Sutton  V.  Sutton,  31  W.  B.  569,  21  Gh.  D.ili, 
distinguished* 

Fiiihv.  Slingsby,  58  L.  T.  Bep.  481,  36W.B. 
"Dig.  135,' approved. 

Li  1862  l3ie  plaintiffs  advanced  money  to  tfe 
defendants,  who  were  the  three  truatees  of  av9» 
the  loan  being  secured  bv  a  transfer  to  the  plamtift 
of  mortgage  securities  belonging  to  the  eedti  d 
the  defendants'  testator,  but  the  aefeodania  eattad 
into  no  covenant  to  repay  the  loan.  In  1883Lt 
one  of  the  defendants,  retired  from  the  tnati  d 
the  will,  and  the  other  two  trustees  confimiedta 
pay  interest  on  the  loan  until  1896. 

In  1897  the  plaintifib  brought  an  action  acaint 
L.  and  the  continuing  trustees  to  recover  the  loaBi 

Held,  that  the  action,  being  for  a  simple  oooba^ 
debt,  although  chargeable  upon  land,  was  hsnadtf 
against  L.  by  section  3  of  il  Jao.  1,  o.  i^-^ 
brought  more  than  six  years  after  the  aoenal  of 
the  plainti£b'  right  of  action— and  that  seotioaH 
of  the  Mercantile  Law  Amendment  Aot»  185^  p*" 
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yanted  the  jwyment  of  interest  by  the  oontiniiing 
truflteee  operating  against  L. 

Decision  of  Lord  Bussell  of  Eillowen,  C.  J.,  anUt 
p.  13,  [1898]  2  Q«  B.  223,  reyersed.— Basniss  v. 
Glknton,  C.A.,  435 ;  [1899]  1  a  B.  885 ;  68  L.  J. 
a  B.  502 ;  80  L.  T.  W^. 

7.  Tenancy  at  will  —  DetermiwUion  —  Realiy  — 
Mortgage — Creaiicn  of  fresh  tenancy — Real  Property 
Limitaiion  Acty  1833  (3  &  4  With  4,  c.  27),  se.  2,  7. 
— A  tenancy  at  will  is  determined  by  a  legal 
mortgage  of  the  premises  by  the  owner,  aud 
knowledge  of  the  mortgage  by  the  tenant  at  wilL 

After  the  mortgage  a  new  tenancy  at  will  may 
be  created  between  the  parties  so  as  to  cause  the 
Statnte  of  Limitations,  3  &  4  Will.  4,  c  27,  to 
begin  to  run.— Jabman  v.  Hale,  Q.B.D.  ;  [1899] 
1  Q.  B.  994;  68  L.  J.  Q.  B.  681. 

8.  WiU—CharitdbU  gift-^Freeholde  and  leaeeholda 
—Charitabh  Usee  Act,  1735  (9  Geo.  2,  c.  36)— Charge 
of  annuities — No  trust  for  payment — Executor — 
Possession  by  executor — Becd  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  51)— Executors  Act,  1830  (11 
Geo.  4  &  1  Will.  4,  c.  40)--ZaM;  of  Property  Amend" 
ment  Act,  1860  (23  &  24  VicL  c.  38),  a.  13.— The 
Boyal  Theatrical  Fund  Association  is  a  charity. 

Spiller  y.  Maude,  13  W.  B.  69,  32  Ob.  D.  158n, 
approyed. 

An  executor  is  not  regarded  as  an  express  trustee 
of  residue  undisposed  of  by  the  will. 

A  testator,  who  died  in  1873,  gaye  real  and 
impure  personal  property  to  the  trustees  of  the 
Boyal  General  Ijieatrical  Fund,  charged  with 
certain  annuities,  and  appointed  an  executor,  who 
entered  into  possession  and  reoeiyed  the  income  of 
the  property  on  bdialf  of  the  trustees  of  the  fund 
for  neany  twenty  years. 

Held,  that  the  claims  of  the  heir  and  next-of-kin 
were  barred. 

Salter  y.  Cavanagh,  1  Dr.  &  WaL  668,  and  Patrick 
y.  Simpson,  24  Q.  B.  D.  128,  38  W.  E.  Dig.  113, 
distinguished.— Laot,  Be,  Eoyal  Thbatbigal 
FiTNi)  Association  t;.  Kydd,  Ch.D.  Stirling,  J., 
664 ;  [1899]  2  Oh.  149 ;  68  L.  J.  Oh.  488 ;  80  L.  T. 
706. 

See  also  Administration,  6 ;  Oompany,  21 ; 
Oounty  Oourt,  6;  Landlord  and  Tenant,  22; 
Mortgage,  4,  6,  11,  12 ;  Poor  Law,  1. 

LIS  PENDENS. 


Oompany,  36. 

LOCAL  GOVBBNMENT:— 

1.  Boundaries — Alteration  of  union  boundaries — 
Transfer  of  part  of  a  parislhr-— Adjustment  of  pro- 
perty, debts,  and  liabilities — Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  as.  36,  68.— Where  an 
alteration  is  made  in  the  boundaries  of  two  poor 
law  unions  by  the  transfer,  by  an  order  of  the 
oounty  council,  under  section  36,  sub-section  6,  of 
the  Local  Goyemment  Act,  1894,  of  part  of  a 
parish  from  one  union  to  another,  an  adjustment  of 
the  property,  debts,  and  liabilities  can  be  dimmed 
under  section  68,  as  between  the  two  unions,  and 
not  as  between  the  union  from  whidi  the  transfer  is 
made  and  the  part  of  the  parish  so  transferred. — 

BoOfiDAIA    Aim    HABLmODEK  ABBITBATION,    BB, 

C.A.,  322 ;  [1899]  1  a  B.  540 ;  68  L.  J.  Q.  B.  531 ; 
80  L.  T.  146. 

2.  Bye-law — Depositing  offensive  matter  in  a  place 
^-jfrucfc  of  mant»re  in  goods  ya^d^Liaibility  of  rail- 
way company. — Bye-law  No.  2  of  the  respondent 
oomusQ  was  as  follows : 

*'  No  person  shall  deposit,  throw,  or  allow  to  run, 
lodge,  or  accumulate  upon  ^e  surface  of  any  street, 
square,  court,  highway,  or  place,  or  on  any  waste 


or  unoccupied  ground,  or  on  any  uncoyered  drain, 
ditch,  watercourse,  sink,  pond,  or  other  collection 
of  water,  or  expose  or  cause  to  be  exposed^  in  any 
other  manner  whateyer  within  the  district  any 
animal  or  yegetable  matter,  fish,  offal,  ordure, 
blood,  bones,  manure,  shells,  broken  glass,  china, 
or  earthenware,  dust,  ashes,  house  refuse,  waste,  or 
runnings  from  any  manufactory,  or  other  offensiye 
or  noxious  matter  whateyer." 

The  appellants  reoeiyed  in  their  soods  yard  at 
H.  H.  a  truck  of  manure  which  had  been  carried 
by  them  in  the  ordinary  course  of  their  business. 

It  arrived  on  the  Sunday,  and  notice  was  at  once 
given  to  the  consignee,  who  proceeded  to  remove  it 
on  the  Monday,  and  on  being  emptied  it  gave  forth 
a  very  offensive  smell. 

The  magistrates  convicted  the  appellants  of  a 
breach  of  the  bye-law. 

Held,  that  the  magistrates  were  wrong. — ^LoifDON, 
Bbiohton,  and  Soxtth  Ooast  Bailway  Oo.  v. 
Hatwabd's  Heath  Distbigt  Ooukoil,  Q.B.D.; 
80  L.  T.  266. 

3.  Bye-laws — No  power  to  set  aside — Buildings. — A 
local  authority  empowered  to  make  bye-laws  is 
bound  by  those  by^-laws,  and  has  no  power  to 
sanction  building  plans  not  in  acoordwce  with 
them.  Q?hey  have  no  dispensing  power,  and  any 
purported  approval  of  plans  contravening  such  bye- 
Laws  is  inoperative  and  invalid.  The  approval  must 
be  a  lawful,  and  not  a  mere  actual,  approvaL — 
Tabbioom  v.  Kino,  Q.B.D.,  318 ;  [1899J  1  Q.  B. 
444  ;  68  L.  J.  Q.  B.  560 ;  80  L.  T.  159. 

4.  County  couiicil — Costs  of  quarter  sessions — 
Boroughs  having  poptdation  under  10,000 — Salary  of 
recorder  and  derJc  of  the  peace — Salary  of  clerk  to 
borough  justices  in  petty  sessions — 12  &  13  Vidt.  c.  18, 
s.  I— Local  Government  Act,  1888  (51  &  52  Vict.  c. 
41),  ss.  35,  38,  84. — ^Where  a  borough,  with  a  popu- 
lation of  less  than  10,000,  has  a  separate  court  of 
quarter  sessions  and  a  separate  commission  of  the 
peace,  the  Local  €h>yemment  Act,  1888,  has  not 
transferred  the  obligation  of  paying  the  salaries  of 
the  recorder,  of  the  derk  of  the  peace,  and  of  the 
clerk  to  the  borough  justices  in  petty  sessions,  from 
the  borough  to  the  oounty  counoL 

Ex  parte  Kent  Connty  Council  and  Borough  of 
Sandwich,  [1891]  1  a  B.  389,  39  W.  B.  Dig.  114, 
and  In  re  Herefordshire  County  Council,  [1895]  1 
Q.  B.  43,  43  W.  B.  Dig.  101,  overruled.— Thbtfobd 

OOBPOBATION  V.  NOBFOLK  OoUNTY  OoUKOHi,  CJL., 

1 ;  [1898]  2  a  B.  468 ;  79  L.  T.  315. 

5.  County  council — Troops  summoned  to  preserve 
t?ie  peace  —  Expenses  of  maintenance  —  LiahUity  — 
Mandamus. — ^Troops  were  brought  into  a  county, 
on  the  application  of  the  county  magistrates,  for 
the  purpose  of  suppressing  riots,  and  preserving 
p4ace  and  order  in  the  oounty.  By  agreement  with 
the  ma^pstrates  certain  tradesmen  supplied  the 
troops  with  food  and  lodging  while  quartered  in  the 
county. 

On  an  application  for  a  mandamius  to  the  county 
council  to  pay  for  the  food  and  lodging  supplied. 

Held,  that  no  duty  was  imposed  by  law  on  those 
who  administered  the  oounty  funds  to  pay  the 
expenses  of  the  maintenance  of  the  troops,  and  a 
mandamus  could  not  be  granted.  —  BBa.  v. 
Glamobgan  Ooxtntt  Oottnoil,  MnjjEB,  Ex  -bilbho^, 
Q.B.D. ;  [1899]  2  a  B.  26. 

6.  Highway — Maintenance  and  repair — Seawall-^ 
Esplanade — Works  necessary  for  protection  ofroair^ 
Annual  payment — Local  Government  Act,  18i88  (51  & 
52  Vict.  c.  41^, «.  ll,«u5-Mcfton2. — A  local  authority 
under  an  obligation  to  keep  up  a  road  is  dhargeaUa 
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with  the  ooot  of  works  necessMry  for  the  preserva- 
tion of  the  road,  even  though  they  may  not  aotnally 
form  port  of  it,  snoh  as  a  sea  wall  and  groynes 
necessary  to  prevent  a  road  running  along  the  sea 
shore  from  being  periodioally  injnrea  by  inroads  of 
thesea^ 

The  f aot  that  a  footpath  along  the  top  of  sach 
sea  wall  is,  besides  beins  part  of  me  highway,  used 
as  a  promenade  or  espLsnade  for  the  purposes  of 
pleasure,  does  not  affeot  the  'liabiUty  to  repair. 

The  words  *'  annual  payment  towards  the  oosts  of 
maintenance  and  repair "  in  section  11,  sub- 
section 2,  of  the  Local  Qovemment  Aot,  1888, 
mean  a  payment  to  be  made  annually  in  respect  of 
the  ezpenditure  of  the  particular  year,  not  a  fixed 
sum  to  be  arrived  at  by  taking  the  average  expendi- 
ture over  a  series  of  years. — Bandoatb  Coukoil  v. 
Kknt  CoTJNTy  CouKorL,  S.L. ;  79  L.  T.  426. 

?•  LigkUng-up  time  for  hicydea  —  **  Sunaet^^  — 
Greenwich  mean  Hme^Stakties  (Definition  of  Time) 
Act,  1880  (43  &  44  Vict.  c.  9),  a.  l.-^Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41).  a.  85.— By 
section  85  of  the  Local  Government  Aot,  1888, 
bicycles  and  other  similar  machines  are  required  to 
carry  a  light  **  during  the  period  between  one  hour 
after  sunset  and  one  hour  before  sunrise." 

By  section  1  of  the  Statutes  (Definition  of  Time} 
Act,  1880,  whenever  any  expression  of  time  occurs 
in  any  Act  of  Parliament,  deed,  or  other  legal 
instrument,  the  time  referred  to  shall,  unless  it  is 
otherwise  spedflcally  stated,  be  held  in  l^e  case  of 
Great  Britain  to  be  Greenwidi  mean  time.— Gordon 
V.  Cabn,  Q.B.D.,  269 ;  68  L.  J.  Q.  B.  434 ;  80  L.  T. 
20. 

8.  ''New  street**  —  Towns  Improvement  Clauaea 
Act,  1847  (10  &  11  Vict.  c.  34),  s.  63— Public  Health 
Act,  1875,  a.  157. — The  decisions  under  section  157 
of  the  Public  Health  Act,  1875,  as  to  what  is  a  new 
street  apply  in  considering  what  constitutes  a  "  new 
street"  m  section  63  of  the  Towns  Improvement 
Clauses  Act,  1847. 

Elements  constituting  a  ''street"  considered. — 
ATTOBinnr-GsNSRAL  v.  Euefobd  &  Co.,   Ch,D. 
North,  J.,  405 ;  [1899]  1  Oh.  537 ;  68  L.  J.  Oh.  179 ; 
80  L.  T.  17. 

9.  Overaeera — Aasiatamt  overaeer — Right  to  rate- 
hooka — Appointment — Local  Government  Act,  1894 
(56  &  57  Vict,  c  73),  a.  5,  aub-aeetum  1.— When  the 
overseers  of  a  parish  have  expressed  their  intention 
of  collecting  the  rates  themselves,  but  the  parish 
council  have  by  resolution  appointed  an  asdstant 
overseer,  the  court  will  grant  a  mandamua  to  the 
overseers  to  deliver  to  the  assistant  overseer  the 
rate-books  and  all  other  books  in  their  custody  as 
overseers,  for  the  purpose  of  enablii^  him  to  per- 
form the  duties  of  his  office. 

Sen^e,  the  appointment  of  overseers  and  assistant 
overseers  under  section  5,  sub-section  1,  of  the 
Local  Government  Act,  1894,  is  complete  by  election 
by  the  parish  council,  and  no  document  is  required 
beyond  a  minute  of  the   appointment. — ^Bbo.  v. 

POWXLL,  WlLLIAHB,  Ex  FABTE,  Q.B,D. ;   [1899]   I 

Q.  B.  396;  68  L.  J.  a  B.  274 ;  80  L.  T.  184. 

10.  Pariah  council — BigJU  to  aue — Main  roada— 
Local  Govemmeni  Act,  1894  (56  &  57  Vict.  c.  73), 
sa.  8, 11,  25. — A  psrish  council  cannot  sue  for  an 
obstruction  to  a  well  situate  on  a  main  road,  from 
which  the  inhabitants  claim  to  take  water,  as  main 
roads  are  vested  in  the  district  council  under  sec- 
tion 25  of  the  Local  €K>vetnm6nt  Act,  1894.  and  if 
the  right  is  a  public  one,  the  Attorney-General 
muAt  l>e  joinea  as  plaintiff. — Stokk  Pabibh 
Council  v.  Pbiob,  Oh.D.  North,  J.,  663 ;  68  L.  J. 
Ch.  447 ;  80  L.  T.  643. 


11.  Pariah  councila— Pariah  meetinga^Poor  lam 
rating — Appeal — Load  Govemmeni  Act,  1894  (56  ft 
57  Vict.  c.  73),  M.  5  (1)  (2)  (a)  (b).  6  (1)  (c)  (i),  19 
(5)  (6),  52  (5).— The  L.C.  &  D.  Bailway  Co. 
appealed  to  quarter  sessions  against  the  assemeob 
for  the  poor  rate  made  on  their  property  in  defea 
parishes  in  the  county^  of  K.  Seven  of  thw 
X>arishes  had  parish  counoilB,  and  the  remaining  four 
had  parish  meetings.  When  the  appesl  came  befon 
the  justices,  the  respondents  raised  the  point  thit 
the  company  had  not  served  notice  oi  spp«l 
against  tne  rate  within  proper  time  on  the  paiiih 
councils,  and  the  justices  refused  to  enter  and 
respite  the  appeal  with  a  view  to  proper  notioe  bebig 
served.  No&ing  was  said  about  the  parishes  wtich 
had  parish  meetings  only.  A  rule  nisi  was  thaa 
obtained  for  a  marSamua  calling  on  the  jostioei  to 
show  cause  why  they  should  not  enter  and  nspite 
the  appeal  in  order  to  enable  notices  to  be  propedy 
served  on  the  parish  councils. 

Held,  that  tiie  parish  councils  should  bsferfed 
with  notice,  and  that,  as  notices  had  not  baan 
served  in  proper  time  upon  them,  there  was  no 
appeal  that  could  be  entered  and  respited. 

Held  disc  that,  as  the  rule  nin  only  n 
parish  councils,  it   was  not   necessary  to 
whether  parish  meetings  should   be  served 
notice  of  appeal  or  not. — ^Bbg.  v.  Kbht  JusncEft, 
Q.B.D. ;  80  L.  T.  622. 

12.  Public  heaUh—Depoait  qf  plana  of  huildiaf 
described  otherwise  than  as  a  dwdUng-house—Sskat' 
quent  depoait  of  reviaed  plans  for  domesiic  coawiwa 
— Building  uaed  for  the  purpoasa  of  AaAifa*w«— 
Proaecution—Public  HeaUh  Ad,  1875  (38  &  39  Yid. 
c  55),  aa.  158,  159— PuMic  HeaUh  Acta  AmeHdmesi 
Act,  1890  (53  &  54  Vict,  c  59).  a.  33.— Plans  of  i 
new  builduig  were  deposited  with  a  aanitaiy 
authority  in  May,  1894,  describing  the  hoiUiDg 
otherwise  than  as  a  dwelling-honse,  and  were  dnly 
approved  and  passed.  On  the  28th  of  Maroh,  189S, 
plaos  of  alterations  to  the  building  described  m 
''revised  plans  of  proposed  domestic oonvefskm," 
were  also  deposited  with  the  borough  surveyor,  fant 
were  never  either  approved  or  disapproved  in  wnt- 
ing  by  the  sanitwy  waihanty.  The  propoted 
alterations  were  carried  out  before  the  3ra  d 
October,  1898.  Between  the  24th  of  October  aad 
the  8th  of  November  the  occupier's  wife  and  child 
lived  on  the  premises*  On  the  14th  of  BeceadMr, 
1898,  the  occupier  was  charged  before  the  migis- 
trat^  with  wilfully  using  within  the  above-nMn- 
tioned  dates  the  premises  for  the  purpose  d 
habitation  by  a  person  other  than  a  person  placed 
therein  to  take  care  thereof  and  the  nmily  of  each 
person,  contrary  to  section  33  of  the  Public  Heelth 
Acts  Amendment  Act,  1890.  It  was  contendedoa 
behalf  of  the  defendant  that  the  alteratiotts  of  the 
premises  set  out  in  the  plans  deposited  on  Iha  SSIh 
of  March  were  for  the  conversion  into  dmUiog^ 
houses  of  buildings  not  Qriginally  constructed  for 
human  habitation  within  tiie  meaning  of  seetaoa 
159  of  the  PubUc  Health  Act,  1875;  that  the 
sanitary  authority  within  one  moni^  should  haie 
signified  in  writing  their  approval  or  disapproval^ 
the  same  pursuant  to  section  158  of  that  Aot ;  aad 
that  the  sanitary  authority  not  having  signified 
such  approval  or  disapproval  no  proooedingi  ooald 
be  taken  against  the  defendant  under  seoticn  33  of 
the  Act  of  1890.  The  magistrates  upheld  that 
contention,  and  dismissed  the  case. 

Held,  that  section  33  of  the  PnbUc  Health  A^ 
Amendment  Aot,  1890,  had  been  contravened,  aad 
that  the  case  must  go  back  for  a  oonvicrfioa.'-' 
FXTLFORD  v.  BULTCHPOKD,  Q^B.D. ;  80  L.  T.  627. 
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13.  Public  hecUth — DiiMd  council — Biparian 
owner-^WcOer  righU— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  M.  51,  53,  327,  332.— The  owner  of  a 
oom-mill  sought  to  reeteain  a  district  ooanoil  from 
iDterferine  with  the  natural  flow  of  the  stream 
working  his  mill.  The  ooanoil  owned  land  on 
one  side  of  the  lake  from  which  the  stream  flowed, 
and  proposed  to  oonstroct  a  dam  there  so  as  to 
increase  the  storage  of  water  to  be  supplied  for  their 
district,  thereby  diminishing  the  stroam  flowing 
down  to  the  mill. 

Held,  that  a  riparian  owner  was  entitled  to  an 
nninterrapted  flow  of  water  as  in  the  past ;  Public 
Health  Act,  1875,  s.  332,  did  not  enable  the  oounoil 
to  "injuriously  affect"  the  plaintiff's  right  to  an 
uninterrupted  flow  of  water  without  his  consent,  nor 
was  there  a  statutory  power  enabling  them  to 
interfere  with  the  plaintiff's .  common  law  rights. 
Injunction  granted. — Robebts  v.  Gwyrfai  Distbiot 
Council,  Ch.D.  Ktkewich,  J..  376;  [1899]  1  Oh.  583; 
68  L.  J.  Ch.  233 ;  80  L.  T.  107. 

14.  Public  health — Nuisance — Liability  of  owner — 
Want  ofttructueU  convenience — Sewer— Bight  to  drain 
into-^OUigation  to  provide— Public  Health  Act,  1875 
(38  &  39  Vi€t.  c.  55),  as.  15,  21,  94.— The  slop  and 
scullery  water  of  twelye  houses  owned  by  the 
appellants,  but  occupied  separately  by  their  tenants, 
flowed  into  a  drain  constructed  for  the  purpose  of 
carrying  away  the  surface  water  from  the  street 
upon  which  the  houses  abutted.  The  slop  and 
scullery  water  flowed  thence  into  an  open  ditch, 
where  a  nuisance  arose.  No  cesspool  or  other 
means  of  dealing  with  the  drainage  was  provided 
upon  the  premises  themsdves,  nor  was  there  an 
available  sewer  constructed  for  the  purpose  of 
carrying  away  sewage.  The  appellants  were 
summoned  by  the  local  authority  under  sections  94 
and  95  of  the  Public  Health  Act,  1875,  for  non- 
compliance with  a  notice  to  abate  the  nuisanoe,  and 
an  order  was  made  upon  them  by  the  justices  before 
whom  the  summons  was  beard. 

Held  (Channell,  J.,  dubitante),  that  the  appellants 
were  the  proper  persons  to  be  proceeded  against, 
BiDoe  the  nuisance  arose  from  the  ''want  of  a 
stmotural  oonveoienoe  "  within  the  meaning  of  the 
first  proviso  of  section  94. 

Held,  also,  that,  though  the  surface  water  drain 
was  a  '*  sewer"  within  the  meaning  of  section  4  of 
the  Act,  the  appellants  had  no  right,  by  virtue  of 
section  21,  to  turn  into  it  matter  which  it  was  not 
intended  to  receive,  and  that  the  obligation  of  the 
local  authority  under  section  15  to  provide  sewers 
in  their  district  was  discretionary. — KinsoxPottbby 
(Limitbd)  v.  Mayob,  &c.,  of  Poole,  Q,B,D,,  607; 
[1899]  2  Q.  B.  41 ;  68  L.  J.  Q.  B.  819. 

15.  Public  health — Offences — Unsound  meat — Con- 
demnation by  justice  —  Compensalion  to  owner  — 
Arbitration — Award  —  Jurisdiction  of  arbitrator — 
Costs  and  expenses—** Full  compensation**  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  56\  ss.  116,  117, 
308. — ^Meat  was  seized  by  an  inspector  of  the  local 
authority  as  unsound,  and  condemned  by  a  j  ustice 
under  sectioiVB  116  and  117  of  the  Public  He^th 
Act,  1875.  The  owner  of  the  meat  was  thereupon 
summoned  for  an  off«noe  under  section  117,  but  the 
magistrates  dismissed  the  summons  upon  an  objec- 
tion to  its  form,  without  inquiring  into  the  merits. 
The  owner  of  the  meat  claimed  compensation,  to  be 
settied  by  arbitration,  under  section  308  for  damage 
sustained  by  him  by  reason  of  the  exercise  by  the 
local  authority  of  the  powers  of  the  Act ;  and  the 
arbitrator  found  that  the  meat  was,  at  the  time  of 
its  condemnation,  sound  and  fit  for  the  food  of 
man,  and  he  included  in  the  damage  sustained  by 


the  owner  of  the  meat  the  loss  of  the  carcase  and 
the  expenses  of  and  incident  to  the  seizure  and  in 
defending  hioiself  before  the  magistrates.  In  ui 
action  on  the  award  the  judge  refused  t3  admit 
evidence  that  the  meat  was  unsound  at  the  time  it 
was  condenmed,  and  gave  judgment  for  the  amount 
claimed. 

Held,  that  the  question  of  the  sotmdness  of  the 
meat  at  the  time  of  its  condemnation  was  a  question 
of  fact  for  the  arbitrator  to  determine,  and  his 
finding  could  not  be  reviewed  in  the  action. 

Held,  dso,  that  the  ''full  compensation''  to 
which  tiie  owner  of  the  meat  was  entitied  would 
include  tiie  value  of  the  meat  and  the  expenses 
incurred  by  him  in  connection  with  the  seizure  and 
in  defencUng  himself  before  the  magistrates. — 
Walshaw  v.  Mayob,  &c„  of  BBiaHOusB,  C.A., 
600 ;  [1899]  2  Q.  B.  286 ;  68  L.  J.  Q.  B.  828. 

16.  Public  health — Privies — Cleansing  by  sanitary 
atdhority — Becoming  a  nuisance — Notice  to  owner  to 
ahate-^Liability—Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  M.'42,  43,  94, 95,  and  96.— The  appellant 
was  the  owner  of  certain  cottages  which  were  built 
in  1888,  and  which  he  purchas^  in  May,  1897. 

Between  the  months  of  March  and  October,  1896, 
typhoid  fever  occurred  in  some  of  these  cottages, 
which  were  fitted  with  double  privy  middens. 
Daring  the  time  that  elapsed  between  the  time 
that  the  patients  were  attached  and  the  notification 
to  tiie  authorities,  the  excreta  of  the  patients  were 
put  in  the  privy  middens  to  the  knowledge  of  the 
autiiorities,  which  authorities  had  underteken  the 
cdeansing  of  these  privy  middens  under  section  42 
of  the  Public  Health  Act,  1875. 

Upon  the  notification  of  the  disease  the  local 
authorities  supplied  covered  pails,  and  superin- 
tended the  dismfecting  of  the  places  infected  by 
such  excreta ;  but  these  measures  failed  to  u^et  rid 
of  and  destroy  the  typhoid  germs,  and  would  never 
do  so,,  though  they  might  have  been  destroyed 
when  the  excreta  were  first  placed  there.  The 
presence  of  these  germs  constituted  a  nuisance,  and 
the  local  authorities  then  caused  a  notice  to  be 
served  upon  the  appellant,  under  section  94  of  the 
Public  Health  Act,  1875,  to  abate  this  nuisance. 

Upon  non-compliance  with  this  notice  an  order 
was  made  by  the  petty  sessions  requiring  the 
appellant  to  comply  with  the  notice. 

Hdd,  that  tiie  appellant  was  not  liable  under  the 
Public  Health  Act  to  abate  this  nuisanoe,  and  the 
complaint  therefore  must  be  discharged. — Babnett 
V.  Laskey,  Q.B,D. ;  68  L.  J.  Q.  B.  55 ;  79  L.  T. 
408. 

17.  Public  health  —  Privies — Power  to  require 
sufficient  toater-doset  to  be  provided  in  place  of 
a  privy  —  Injunction  —  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  35,  36,  268.— Section  36 
of  the  Public  Health  Act,  1875  —  which  em- 
powers a  local  authority  to  ^ve  notice  requiring 
the  owner  of  a  house  to  provide  a  sufficient  water- 
closet,  earth-closet,  or  privy,  and  an  ashpit,  or 
either  of  them,  and,  in  case  of  non-compliance, 
empowers  the  local  authority  to  do  the  necessary 
works  and  recover  the  expenses — does  authorize  the 
local  authority  to  order  a  sufficient  water-closet  to 
be  provided  in  place  of  a  privy,  where  the  existing 
accommodation  is  insufficient. — ^Nioholl  v.  Epptng 
Ubbait  Distbiot  Council,  Ch.D.  Stirling,  J.,  457 ; 
[1899]  1  Gh.  844 ;  68  L.  J.  Ch.  393 ;  80  L.  T.  515. 

18.  Public  health  —  Water  -  closets  —  Entry  on 
premises — Order  for — Justices — Jurisdiction — Public 
HeaUh  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  36,  305.— 
Where  an  aOT>lication  is  made  under  section  305  of 
the  Public  Health  Act,  1875,  to  a  court  of  summary 
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jniisdiotion  for  an  ordor  authorizing  a  local  aathority 
to  enter  upon  premises  for  the  purpose  of  making 
a  snffioient  water-doset  there  in  pursuance  of  the 
powers  given  by  section  36,  the  court  has  no 
jurisdiction  to  entertain  an  objection  by  the 
owner  of  the  premises  that  sudi  entr^  is  un- 
necessary because  they  are  already  provided  with 
suffioient     sanitary      appliances. — BoBmsoir      t;. 

SUNDERIiAND       COBSOBATION,     Q,B,D.  ;      [1899]   1 

Q.  B.  751 ;  68  L.  J.  a  B.  330 ;  80  L.  T.  262. 

19.  Quarter  Btutions  borough  with  population  over 
10,000---^«u;  county  bridges — Liability  for  costs  of— 
Special  and  general  expejises  of  county — Local  Govern' 
ment  Act,  1888  (51  &  52  Vict.  c.  41),  ss.  6,  35  (1)  (2). 
— A  quarter  sessions  borough  with  a  popidation 
over  10,000  is  not  liable  under  the  Local  Gk>veni- 
ment  Act,  1888,  to  contribute  rateably  to  the  costs 
incurred  by  the  county  in  erecting,  maintaining,  or 
repairing  new  county  bridges — i.6.,  county  bridges 
taken  over  or  newly  erected  since  the  passing  of 
that  Act. — Btjby  St.  Edmunds  (Mayok)  v.  West 
Suffolk  County  Council,  Q,B,D,,  16;  [1898] 
2  Q.  B.  246. 

20.  Bating — Asylums  board  —  Proportion  between 
county  and  county  boroughs — Assessable  value — Bate- 
able  value — Principles  of  apportionment — AgricuUurdl 
Bates  Act,  1896  (59  &  60  Vict,  c.  16).— An  asylums 
board  in  estimating  the  apportionment  of  the  total 
amount  necessary  to  be  raised  for  the  purposes  of 
an  asylums  fund  by  contributions  from  the  county 
and  the  county  boroughs  respectively,  mast  do  so 
in  proportion  to  the  assessable  values  of  the  oounly 
and  county  boroughs  as  ascertained  by  the  Agri- 
cultural Bates  Act,  1896,  and  the  regulations  the 
Local  Government  Board  issued  under  that  Act; 
and  not  as  formerly,  in  the  proportion  to  the  rate- 
able value  of  the  county  and  county  boroughs  as 
ascertained  in  accordance  with  section  33  (2}  of 
the  Local  Government  Act,  1888. — ^Lancashibb 
Asylums  Boabd  v,  Manghbstsb  Cobpobation, 
Q.B.D.,  361 ;  [1899]  1  Q.  B.  759;  68  L.  J.  Q.  B. 
320 ;  80  L.  T.  533. 

21.  Bating — General  district  rates — "  Land  covered 
toith  water** — Beservoir — Assessment  at  one-fourth 
of  the  net  annual  value — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  65)  s.  211,  sub-section  1  (b)— 
Prcutice — Appeal — **  Criminal  cause  or  matter** — 
Justices — Order  for  payment  of  general  district  rates 
— Case  stated  by  justices — Civil  debt — Judicature  Act, 
1873  (36  &  37  Vict,  c.  66),  s.  ^1—PvMic  Health  Act, 
1875,  s,  256— Summary  Jurisdiction  Act,  1879  (42  & 
43  Vict.  c.  49),  ss.  6,  35.— The  judgment  of  the 
Queen's  Benon  Division  upon  a  case  stated  by 
justices  on  summary  proceeding  taken  before  them 
under  section  256  of  the  Public  Health  Act,  1875, 
for  the  recovery  of  general  district  rates,  is  not  a 
judgment  in  a  criminal  cause  or  matter  within 
section  47  of  the  Judicature  Act,  1873,  inasmuch  as 
such  rates  are,  by  sections  6  and  35  of  the  Sommary 
Jurisdiction  Act,  1879,  enforceable  only  as  dvil 
debts ;  and  an  appeal,  therefore,  lies  to  the  Court 
of  Appeal. 

Seaman  v.  Burley,  45  W.  B.  1,  [1896]  2  a  B.  344, 
distin£^uished. 

A  reservoir  of  a  water  company  held  to  be  "  land 
covered  with  water  "  within  the  meaning  of  section 
211  (1)  (b)  of  the  Public  Health  Act,  1875,  and 
therefore  assessable  to  general  district  rates  at  one- 
fourth  of  its  annual  vame. 

Beg.  V.  Birmingham  Waterworks  Co.,  1  B.  &  S.  84, 
9  W.  B.  C.  L,  Dig.  76,  approved.— SoUthwarx 
AND  Yauxhall  Water  Co.  v.  Hampton  District 
Council.  C.A.,  177;  [1899]  1  Q.  B.  273;  68  L.  J. 
Q.  B.  207 ;  80  L.  T.  1. 


22.  Bating— Improvement  comoMMMn^, 
of  rate  imposed  by  local  At^—AUeration  ofbomdaria 
by  Local  (Government  Board— Extension  ofjufisdidm 
of  commissioners  under  local  Act — Public  HeaUk  Ad, 
1875  (38  &  39  Vict.  c.  55)  s.  207.— By  the  GMitoa 
Improvement  Act,  1836,  after  defining  the  lifflite  of 
the  town  of  Crediton  for  tiie  purposes  of  the  Act, 
the  commissioners  appointed  thereundar  vere 
authorized  to  levy  an  annual  rate  on  tiie  oocii|Hn 
of  dwelling-houses  within  the  limits  of  the  Act  not 
exceeding  2s.  Id.  in  the  pound,  and  all  penau 
assessed  under  the  Act  were  released  from  habiliiy 
for  the  repairs  of  highways  without  tiie  hmits  of 
the  Act. 

By  the  Public  Health  Act,  1872,  the  dMd 
within  the  local  Act  became  an  urban  diaiaet, 
and  the  commissioners  became  the  urban  authoi^. 

The  expenses  incurred  by  them  in  the  exeoiitioB 
of  the  Sanitary  Acts  were,  at  the  time  of  the  ptai- 
ing  of  the  Public  Health  Act,  1875,  payable  oat  d 
rates  in  the  nature  of  general  district  rates  Isviible 
by  them  throughout  the  whole  of  their  district 

At  the  time  of  the  passing  of  the  Local  Qovsni- 
ment  Act,  1894,  the  puish  of  Crediton  was  pvtly 
within  and  partly  without  the  urban  distnet  of 
Crediton,  but  by  a  Confirmation  Order  of  the  l4Xil 
Government  Board  in  1894  the  urban  district  wm 
extended  so  as  to  indude  the  part  of  thspaxiah 
outside  the  former  urban  district,  and  it  was  pro- 
vided that  the  district  should  be  deemed  to  have 
been  extended  before  the  passing  of  the  Act  o< 
1894.  ^    ^ 

The  appellant  was  the  occupier  of  a  dweum^ 
house  witnin  the  limits  of  the  improvement  Aot  of 
1836.  ^      , 

In  1896  the  Crediton  Urban  District  Oomxfl 
made  a  rate  for  the  whole  district,  indudiiig  the 
added  area,  headed  the  *<  Crediton  Improvenat 
Bate  for  the  year  endmg  Ifidaommer,  1897." 

The  rate  exceeded  me  amount  in  the  pomd 
limited  by  the  improvement  Act.  It  was  m*^ 
defray  expenses  to  be  incurred  by  the  council  imttr 
the  Public  Health  Act,  1875,  including  the  pnrpowi 
for  wbic^  rates  were  leviable  under  the  imftofs- 
ment  Act;  and  was  for  the  repair  of  hi|^«a|^ 
both  within  the  limits  of  the  impravement  Aot  sm 
also  in  tiie  added  area. 

Held,  by  Smith  and  Bomer,  IjJ J.  (WBmm, 
L.J.,  dissenting),  reversing  the  deoision  of  fte 
Queen's  Bench  Division  (78  L.  T.  351),  thst  the 
rate  was  a  good  one,  and  was  rightly  bsadsd.— 
•fTTT.T.  V,  Qbxdjtov  District  Couvoel,  CA.;  w 
L.  T.  861. 

23.  Bating — Limit  and  exemption  under  loed  •■- 
provement  Act — Limit  removed  hy  public  Ad—Sfid 
on  exemptionr-^Puldic  Health  Act,  1876  (38  &  89  Fit 
c.  55),  s.  227.— By  section  40  of  the  Bia^ 
Improvement  Act,  1867,  the  amount  of  the  im- 
provement rates  that  may  be  made  by  the  ona- 
missioners  without  the  consent  of  the  itfx^J^ 
should  not  exceed  4s.  in  the  pound,  and  with  thv 
consent  5s.,  provided  that  in  respect  of  so  nfflchflt 
any  rate  which  might  be  made  without  the  iM*" 
of  the  ratepayers  as  exceeded  28. 6d.  in  tiw  pooad, 
or  with  their  consent  3s.  6di,  the  oooiipisr  of  ■! 
land  used  as  a  canal  or  towing-patii  for  the  ■■> 
or  as  a  railway,  ahould  be  asaeased  in  thepw* 
porti<m  of  one-fourth  part  only  of  the  net  aiMW 
of  tiie  annual  value  thereof. 

By  section  227  of  the  PubUc  HealUi  Act,  IgM 
is  enacted  that  any  limit  imposed  on  or  id  '■P'|j 
of  any  rate  by  any  local  Aot  of  PariiMMBi  w 
not  apply  to  any  rate  required  to  be  levied  lor  the 
purpose  of  defraying  any  ei^ienaea  inonirsd  hf  « 
urban  authority  in  the  exeoutum  of  this  Act 
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Held,  that  thia  did  not  affect  the  rights  of  oanal 
and  railway  owners  to  be  rated  in  respect  of  one- 
lonrth  of  the  annual  valne  only. — ^BikgIiKY  Distbiot 
CSouNcn.  V.  MedIiAnd  Bailway  Ck>.,  Q.B.D.;  80 
L.  T.  725. 

24.  Setoer  coruitructed  hy  landowner  for  hu  own 
pro/U^  Vesting  in  local  avthorUy-'Public  SeaUh 
Act,  1875  (38  &  39  Viet.  c.  55),  a.  13,  tub-section  1.— 
Bj  section  13  of,the  PaUio  Health  Act,  1875,  *<  aU 
existing  and  fatore  sewers  within  the  district  of  a 
local  authority  .  .  .  except  (1)  sewers  made  by 
any  person  for  his  own  profit  .  .  .  shall  Tent 
in  and  be  under  the  control  of  such  local  authority." 

Held,  that  a  sewer  constructed  by  quarry  owners 
for  the  purpose  of  preventing  surface  water  entering 
their  quarry  was  not  a  sewer  made  by  them  for 
their  profit.— Sms  &  Son  v.  Sowxbby  Distbigt 
COVKCIL,  Q.B.D.,  560;  [1899]  1  a  B.  979;  68 
L.  J.  a  B.  652;  80  L.  T.  392. 

25,  Sewera  —  Sanitary  authority  —  Unauthorized 
connection  of  sewage  drains — Private  nuisance^ 
LtabUiiy  of  sanitary  authority — Form  of  injunction 
Public  EeaUh  Act,  1875  (38  &  39  VicL  c.  55),  a.  21. 
— A  householder  has,  nnaer  section  21  of  the  Public 
Health  Act,  1875,  an  absolute  right  to  connect  his 
drains^  with  the  public  sewers,  and  the  local 
authority  cannot  legally  prevent  1dm. 

Where  householders  have  connected  their  sewage 
drains  with  the  public  sewers  which,  without  any 
legal  right  so  to  do,  discharge  upon  the  land  of  a 
private  owner,  and  thereby  cause  a  nuisance  to 
him,  the  local  authority  will  not  be  restrained,  at 
the  suit  of  the  owner,  from  "  permitting,"  although 
they  will  be  from  "directing  or  authorizing" 
future  connections  of  the  kind  complained  of ,  to  be 
made. 

AinUyy,  Kirkheaton  Local  Board,  60  L.  J.  Gh. 
734,  40  W.  B.  Dig.  133,  followed,  in  preference  to 
Charles  v.  FincUey  Local  Board,  31  W.  B.  717, 
L.  B.  23  Oh.  D.  867.— Bbown  v.  Mayob,  &o.,  of 
Dtjnstablb,  Ch.D.  Cozens-Hardy,  J,,  538;  68 
L.  J.  Oh.  498;  80 L.  T.  650. 

26.  Bowers —  Vesting  in  local  authority — Sewer  made 
hy  landowner  "for  his  own  profit " — Public  HeaUh 
Act,  1875  (38  &  39  Vict.  c.  55),  a.  13,  suh-sections  I, 
15,  16,  17,  14^^^— Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  ss.  67,  68.— The  word  **profit"  in  section 
13,  sub-section  1,  of  the  Public  Elealth  Act,  1875,  is 
not  to  be  restricted  to  a  direct  mon^  payment. 
Accordingly  a  sewer  which  is  not  made  for  ordinary 
drainage  purposes,  but  to  enable  the  land  on  which 
it  is  made  to  be  occupied  more  profitably,  or  to 
avoid  an  expenditure  which  would  otherwise  have 
to  be  incurred  in  order  that  the  occupation  might 
be  equally  beneficial,  is  made  for  the  "profit  "of 
the  owner  within  the  meaning  of  the  section,  and 
does  not  vest  in  the  local  authority. 

So  held,  in  the  case  of  a  line  of  pipes  laid  down 
by  the  owner  of  a  field  adjoLoing  a  highway  from 
a  ditch  borderinff  the  highway  to  a  disused  gravel- 
pit  in  the  field  for  the  purpose  of  supplying  water 
to  the  cattie  fed  in  the  field. 

Minehead  Local  Board  y.  LuUrell,  [1894]  2Gh.  178, 
and  Ferrand  v.  HaUas  Land  ana  Building  Co,, 
[1893]  2  a  B.  135,  followed  and  applied. 

Held,  also,  that  as  on  the  authority  of  Croft  v. 
Bickmansworth  Highway  Board,  [1888]  39  Oh.  D. 
272,  the  pit  did  not  form  part  of  the  drainage 
system  vested  in  the  local  authority,  they  had  no 
power  under  section  67  of  the  Highway  Act,  1835, 
to  discharge  surface  water  from  ue  road  into  the 
pit,  and  were  not  entitied  to  enter  upon  the  field  in 
^''der  to  keep  open  the  existing  drain,  or  to  make 
^7  other  for  the  same  purpose.— OaoTSDALB  v. 


Sttnbttby-on-Thambs  Ubbah  Distbiot  Gotjngil, 
Gh.D.  Stirling,  J.,  46  W.  B.  667  ;  [1898]  2  Ch.  515 ; 
79  L.  T.  26. 

27.  Street — Plans,  dtc, — Amendment  —  Adjourn- 
ment— Jurisdiction  of  justices — Private  Street  Works 
Act,  1892  (55  &  56  Vict.  c.  57),  ss.  6,  7,  8.— When 
justices  are  asked  to  amend  the  plans,  &c.,  sub- 
mitted under  the  Private  Street  Works  Act,  1892, 
by  a  local  autiiority,  they  have,  under  section  8, 
jurisdiction  to  do  so  without  expressly  amending 
the  original  resolution  of  the  loosX  authority,  and 
also  without  directing  further  notices  to  be  given  to 
persons  afiSscted  who  have  had  notice  of  the  original 
scheme  and  have  not  given  notice  of  objection. 
An  order  made  in  such  circumstances,  dedanng  the 
local  authority  entitled  to  a  charge  on  the  property 
of  sudi  persons  for  their  proportion  of  the  expenses, 
is  therefore  valid. 

Semhle,  though  section  6  gives  the  justices  a  dis- 
cretion in  such  cases  as  to  adjourning  and  direct- 
ing further  notices  to  be  served,  it  is  desirable,  in 
cases  of  importance,  that  an  adjournment  should 
take  place,  and  that  notice  should  be  given  to 
persons  afiiBcted  who  are  not  before  the  court. 

Decision  of  Stirling,  J.  {ante,  p.  328),  aflirmed. — 
TwiOEZNHAM  District  Goukoil  v.  Mttnton,  O.A., 
660. 

28.  Transfer — Transfer  of  part  of  one  counkf  to 
another  county  —  A^wiment  of  liabilities  —  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  «.  62.— 
By  an  order  made  unider  the  Local  Government 
Act,  1888,  part  of  the  county  of  B.  was  transferred 
to  the  county  of  H.  The  portion  so  transferred 
contained  no  county  bridges  and  no  main  roads. 

Held,  that  the  arbitrator  appointed  by  the  Local  . 
Government  Board  under  section  62  had  power  to 
award  to  the  county  of  B.  a  sum  of  money  in 
respect  of  the  loss  to  that  county  of  an  area  which 
contributed  to  expenditure  on  bridges  and  main 
roads  without  involving  the  county  m  any  corres- 
ponding outlay  on  its  own  account. — Buokinguam- 
8HIBE  Cotthty  Ck>imoiL  and  Hebtfobdbhibb 
County  Oojjsoil,  Be,  Q.B.D. ;  68  L.  J.  Q.  B. 
417 ;  80  L.  T.  85. 

29.  Vestry  —  QuaUJication  —  Residence  for  twelve 
months — Temporary  cibsence—Intention  to  return — 
Local  Government  Act,  1894  (56  &  57  Vict,  c  73).— 
Temporary  absence,  with  an  intention  and  right  to 
return,  does  not  prevent  a  qualification  for  vestry- 
man bemg  obtained  by  residence  during  twelve 
months.  —  Stanfobd  v.  Williams,  Q,B.D.;  80 
L.  T.  490. 

30.  Water — Supply  brought  to  reasonable  distance 
from  dwelling-house — Cost  of  communicating  supply 
to  house — Limit  of  cost — Liability  of  owner  of  house 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  0.  62 
—Public  Health  {Water)  Act,  1878  (41  &  42  Vict.  c. 
25,  s.  3. — A  rural  sanitary  authority  brought  a 
supply  of  water  into  a  certain  district  and  within  a 
reasonaUe  distance  of  a  dwelling-house,  and  then 
required  the  owner  of  the  house  to  make  a  com- 
munication of  the  supply  to  his  house.  The  owner 
not  complying,  the  local  authority  made  the 
communication  of  the  supply  to  the  house  at  a 
cost  exceeding  the  scale  of  charges  which  had  been 
fixed  by  tiie  "Looel  Oovemment  Board  under  section 
8  of  the  PubUc  Health  (Water)  Act,  1878,  for  the 
compulsoTy  supply  of  water  witun  the  district  The 
owner  of  the  nouse  having  refused  to  pay  to  the 
autibority  in  respect  of  the  communication  of  the 
supply  to  his  house  more  than  the  limit  fixed  by  the 
LomI  Ghovenmient  Board, 

Held,  that  the  oimsr  was  bound  to  pay  the  whole 
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of  the  ooet,  as  the  provuions  of  section  3  of  the 
Publio  Health  (Water)  Act,  1878,  appUed  only  to 
the  bringing  of  the  supply  to  a  rei^nable  distance 
from  the  house,  but  did  not  apply  to  the  communica- 
tion of  the  supply  to  the  house,  and  that,  as  to  the 
latter,  there  was  no  limit  of  cost. — ^Wbst  Lan- 
CA8HIRB  EURAL  COUHCIL  V.  OOILVY,  Q.B.D,,  363 ; 
[1899]  1  Q.  B.  377;  68  L.  J.  Q.  B.  216;  80 
Lh  T.  162* 
See  also  Charity,  1 ;  Highway,  1. 

LOCKE-KING'S  ACT  :— 

See  Administration,  6 ;  Mortgage,  9. 

LONDON  :— 

See  Metropolis,  1,  16. 

LOTTEEY  :— 

Prize  competition— Prediction  of  number  of  hirtha 
and  deaths  in  London  in  a  given  week — Chance — 
SkilL — A  newspaper  proprietor  advertised  in  his 
paper  that  a  prize  of  £1,000  would  be  given  to  a 
person  who  correctly  predicted  the  number  of  births 
(male  and  female)  and  deaths  in  London,  as  dis- 
closed by  the  E^;istrar-(}eneral's  returns,  during 
the  week  in  whi(£  the  particular  number  of  tiie 
paper  was  published.  Each  prediction  had  to  be 
written  on  a  voucher  printed  in  the  paper,  and  for- 
warded to  the  proprietor. 

Held,  that  tiie  competition  was  not  a  lottery. — 
Hall  v.  Cox,  C,A.,  161;  [1899]  1  Q.  B.  198;  68 
L.  J.  Q.  B.  167 ;  79  L.  T.  663. 

LUNACY  :— 

1.  Lunatic — Directing  committee  to  accept  a  devise 
to  lunatic  upon  condition  of  reeetUing  other  property — 
Jurisdiction  of  court — Benefit  of  lunaUe — Pecuniary 
benefit— StatuU  Prerogative  Eegis  (17  Edw.  2,  stat. 
1,  c.  10)— Lunacy  Act,  1890  (63  Vict.  c.  6).— The 
court  has  jurisdiction  to  order  that  the  committee 
of  a  lunatic  shall  accept  a  devise  made  to  t^e  lunatic 
upon  condition  of  resettling  certain  other  property, 
and_  shall  execute  the  resettlement.  This  juris- 
diction arises  from  the  inherent  authority  of  the 
court,  and  is  not  affected  by  the  Statute  Prerogativd 
iZc^ta  or  by  the  Lunacy  Act,  1890. 

The  court,  in  exercising  its  jurisdiction,  ought  to 
be  guided  by  a  consideration  of  what  is  for  the 
benefit  of  the  lunatic,  but,  semble^  is  not  bound  to 
regard  only  his  pecuniary  benefit. --Sefton  (Eabl), 
Kb,  iww.,  49 ;  [1898]  2  Ch.  378. 

2.  Prcutiee — Receiver — Order  appointing — Person 
of  unsound  mind  not  so  found — Person  '*  lawfully 
detained  " — Expiry  of  period  of  detention — Effect  of— 
Lunacy  Act,  1890  (63  &  64  Vict.  c.  6),  s.  116,  sub- 
section 1  (c^. — An  order  made  by  a  Master  in  Lunacy 
under  section  116,  sub-section  1  (c),  appointing  a 
receiver  and  manager  of  the  property  of  a  person  of 
unsound  mind  not  so  found,  who  at  the  date  of  the 
order  was  '^ lawfully  detained"  under  a  reception 
order,  does  not  necessarily  come  to  an  end  when  the 
reception  order  expires  and  the  person  to  whom  it 
refers  ceases  to  be  lawfully  detained ;  but  a  further 
order  of  the  court  is  required  to  discharge  it,  and 
the  court  will  not  make  such  order  unless  satisfied 
that  the  person  in  question  is  no  longer  subject  to 
the  delusions  which  mAj  have  led  to  the  detention. 

— S ,  Re,  C.4.;    [1898]  2  Ch.  392;    67  L.  J. 

453. 

3.  Property — Transfer  of  Consols — Form  of  order 
— Lunatic  sole  trustee — Stock —  Vesting  order — Lunacy 
Act,  1890  (63  &  64  Vict.  c.  6),  s.  136,  sub-sections  1, 
4 ;  ss.  137,  142. — A  person  of  unsound  mind  not  so 
found  being  sole  trustee  of  a  sum  of  Consols,  the 
Judge  in  Lunacy,  upon  the  application  of  A.  B., 


made  an  order  under  the  Acts  of  1890  and  1801, 
that  the  right  to  call  for  a  transfer  of,  and  to 
transfer  into  his  own  name  the  Consols  standing  i& 
the  name  of  the  lunatic,  and  to  receive  the  dividends 
thereon,  should  vest  in  A.  B.,  and  that  he  should 
transfer  the  Consols  into  his  own  name  to  be  held 
by  him  upon  the  trusts  applicable  thereto.  The 
Bank  of  England  refused  to  act  upon  an  order  in 
this  form  upon  the  ground  that,  under  section  137 
of  the  Lunacy  Act  of  1890,  some  proper  officer  of 
the  bank  should  have  been  appointed  to  make  tbe 
transfer. 

Held,  that  the  order  made  by  the  Judge  in 
Lunacy  was  right,  and  that  the  bank  must  act 
upon  it,  and  must  allow  tiie  Consols  to  be  trani- 
femd  accordingly. 

In  re  Gregson,  [IS9S'\  3  Ch.  233,  approved. 

Per  Chit^,  L.  J.— The  137th  section  of  the  LonaCT 
Act,  1890,  applies,  so  &r  as  the  136th  is  ooncemed, 

only  to  sub-section  4  thereof. — Q ,  Be  (No. 

1),  C.A. ;  [1898]  2  Ch.  324. 

See  also  Justices,  3 ;  Libel,  2  ;  Trustee,  10. 

MANDAMUS.— Bee  Patent,  6. 

MAEBIED  WOMAN  :— 

1.  Policy  under  Married  Women* s  Property  Ad^ 
1870 — Appointment  of  trustees — Title  of  petiUon.— 
Where  a  husband  effected  a  policy  in  favour  of  lus 
wife  under  the  provisions  of  tiie  Married  Womeo'i 
Property  Act,  1870,  a  petition  for  the  appomtmBot 
of  trustees  need  not  be  entiUed  '*  In  the  Matter  of 
the  Married  Women's  Property  Act,  1882.*' 

In  re  Twmbull,  46  W.  E.  3,  [1897]  2  Ch.  415, 
and  In  re  Adams'  Policy  Trusts,  31  W.  B.  810,  23 
Ch.  D.  626,  followed.— Kttypsr's  Polict  Trust, 
Eb,  Ch.D.  NoHh,  J.,  236;  [1899]  1  Ch.  38;  68 
L.  J.  Ch.  10 ;  79  L.  T.  486. 

2.  Separate  estate — Contract  made  during  covertvn 
— Liahility  after  death  of  husband — Form  of  judg^ 
ment — Married  Women*s  Property  Aet^  1882  (45  ft  46 
Vict.  c.  76),  s.  1,  sub-section  2. — ^A  married  womaa 
entered  into  a  contract  before  the  passing  of  the 

'  Married  Women's  Property  Act,  1893,  and  was  sued 
upon  it  after  the  death  of  her  husband. 

Held,  that  the  form  of  the  judgment  against  hm 
must  limit  the  execution  to  such  property  as  during 
her  coverture  was  her  separate  property  not  subject 
to  any  restriction  against  anticipation. — SofTLiv 
V.  Welch,  C.A.,  626. 

3.  WiU — Assent  of  husband  —  Husband  jprocimg 
unll  —  Ptactice  of  Probate  Division,  — Where  t 
married  woman,  who  had  no  power  of  diBpontaon 
by  will  except  with  the  assent  of  her  hoabaad, 
bequeathed  all  her  property  to  her  husband,  subject 
to  the  payment  of  a  legacy  of  £10,000,  and  ap* 
pointed  him  sole  executor. 

Held,  that,  as  probate  of  a  married  woman's  viO 
is  now  nanted  only  in  general  terms,  the  hosbaiid 
did  not  oy  merely  proving  the  will  thereby  assent 
to  the  dimositions  it  contained. 

Held,  also,  on  the  construction  of  the  will,  thst. 
whether  or  not  the  husband  had  assented,  it  did  not 
dispose  of  the  property,  which  would  have  gooe  to 
the  husband  if  the  testatrix  had  not  made  a  wiEL 

Decision  of  Stirlmg,  J.  (46  W.  B.  439),  affirmed. 
—Atkinson,  Be,  Waller  v.  ATXiNaoir,  C.A^  469; 
[1899]  2  Ch.  1 ;  68  L.  J.  Ch.  404 ;  80  L.  T.  506. 

4.  WiU—Chneral  power  —  Appoiniment  ta  din 
charge  of  debt — Erroneous  statement  of  indektedmns 
Administration — Assets — Married  Women's  Ptepaig 
Act,  1882  (46  &  46  Viet.  c.  76),  j.  4.— When  a 
married  woman,  having  under  a  settlement  a  QbobesI 
power  of  appointment  by  will,  made  a  inll  sad 
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directed  her  tnutees  to  jMiy  legadea,  induding  one 
of  £1,100  to  D.  in  Batiflfacaon  of  a  debt  doe  from 
testratiiz  to  D.,  and  eabject  thereto,  the  testatrix, 
in  exercise  of  the  power  under  the  settlement, 
appointed  a  life  interest  in  the  trost  funds  to  her 
husband;  and  where  tiie  testatrix's  estate  was 
insolvent^  and  the  debt  of  £1,100  was  not  due  from 
the  testatrix  to  D.,  but  from  her  husband  to  D., 
and  the  husband,  siter  the  wife's  deal^,  paid  the 
debt  of  £1,100  to  D., 

Held,  (1)  that,  the  debt  of  £1,100  beinff  the 
husband's,  the  legacy  of  £1,100  was  peneetly 
effective  at  date  of  testatrix's  death,  and  jwyment 
of  the  debt  by  the  husband  did  not  make  any 
difference ;  (2)  that  a  valid  appointment  was  made 
of  the  £1,100,  and,  by  section  4  of  the  Married 
Women's  Property  Act,  1882,  the  other  property 
not  beinff  sufficient  to  pay  debts,  that  the  legacy 
must  go  for  that  purpose. — Hodgson,  Be,  Dablxy 
V.  Hodgson,  Ch.D.  Norihy  J.,  443;  [1899]  1  Ch. 
666 ;  68  L.  J.  Oh.  313 ;  80  L.  T.  276. 

See  also  Bankruptcy,  18 ;  Justices,  4,  5 ;  Practice, 
32 ;  Probate,  7-9. 

MASTBB  and  SEBVANT— 

1.  Con-rod — Breach — Continuance  of  employment 
— Prooeedinge  for  damageB — Waiver — Employ  ere  and 
Workmen  Act,  1876  (38  &  39  Vict,  c  90).— On  the 
hearing  of  a  complaint  under  the  Employers  and 
Workmen  Act,  1875,  for  damages  for  breach  of 
contract  by  l&e  appellants  against  the  respondent 
a  miner,  it  was  admitted  that  the  appellants 
had  continued  since  the  date  of  such  breach  to 
employ  the  respondent  upon  the  terms  of  such 
contract. 

Held,  that  that  amounted  to  no  waiver  or  release 
with  regard  to  the  claim  for  damages. — ^Wtknstay 
OoLLEBiBS  Oo.  V.  Edwabds,  Q,BJ).  ;  79  L.  T.  378. 

2.  DiemiBBol — Negligence. — ^The  question  whether 
a  single  act  of  forgetf  ulness  on  the  part  of  a  servant 
will  justify  his  dismissal  without  notice  depends 
upon  the  character  of  the  act. 

A  workman  having  the  charge  of  a  valuable 
machine,  through  forgetf  ulness,  caused  damage  to 
the  machine  to  the  extent  of  £30. 

Held,  that  his  employer  was  justified  in  dismiss- 
ing him  without  notice. — Bastsb  v.  London  and 
CoTJNTY  Peintino  Oo.,  Q.B.D,,  639 ;  [1899]  1  a  B. 
901 ;  68  L.  J.  Q.  B.  622 ;  80  L,  T.  767. 

3.  Employment — Accident — Arbitration — Jurisdic- 
Hon  of  county  court  judge — New  trial — Workmen's 
Oompensation  Act,  1897  (60  &  61  Vict.  c.  37),  «.  1, 
anb-eection  3;  Schedule  II.,  83,  2.  4 — Workmen's 
Compensation  Rules,  1898,  rr.  1  (4),  24,  64.— A  county 
court  judge  has  no  jurisdiction  to  grant  a  new  trial 
in  an  arbitration  under  the  Workmen's  Oompensa- 
tion Act,  1897.— MoTJNTAiN  V.  Parr,  C.A.,  353; 
[1899]  1  Q.  B.  805 ;  68  L.  J.  Q.  B.  447 ;  80  L.  T.  342. 

4  Employment  —  Accident  —  Building  —  Building 
exceeding  thirty  feet  in  height— Building  being  con- 
structed or  repaired  by  means  of  a  scaffolding — 
Alteration  of  building — Scaffolding  inside  building-^ 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c. 
37),  s  7,  subsections  1,  2. — In  an  application  for 
compensation  under  the  Workmen's  Oompensation 
Act,  1897,  it  appeared  that  the  employers  had 
undertaken  to  strengthen  the  structure  of  a  recentlv- 
built  stable  by  the  insertion  of  iron  stays,  the 
building  being  twenty-eiffht  feet  high  measured  to 
the  top  of  the  upright  walls  and  thirty-six  feet  high 
measured  to  the  top  of  the  roof,  and  that  the  deceased 
workman,  at  the  time  of  the  accident,  was  standing 
on  a  temporary  structure  set  up  inside  the  building, 


consisting  of  three  planks  placed  on  two  trestles, 
theplanks  being  eight  feet  above  the  ground. 

Held,  that  the  stable  was  a  bimding  which 
exceeded  thirty  feet  in  height  within  the  meaning 
of  section  7  of  the  Act,  but  that  it  was  not  a  bmlding 
which  was  being  either  constructed  or  repaired  by 
means  of  a  scaffolding  within  the  meaning  of  the 
section.~HoDDiNOTT  v.  Nbwton,  &o.  (Limited), 
C.A.,  499 ;  [1899]  1  Q.  B.  1018 ;  68  L.  J.  Q.  B.  495 ; 
80  L.  T.  558. 

5.  Employment  —  Accident — Building  —  Building 
over  thirty  feetin  height — Building  on  which  machinery 
is  used— Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7,  sub-section  1.— According  to  the 
true  construction  of  section  7,  sub-section  1,  of  the 
Workmen's  Oompensation  Act,  1897,  employment 
on  a  building  on  which  machinery  is  used  for  the 
purpose  of  the  construction,  repair,  or  demolition 
uereof,  is  within  the  Act,  although  the  building 
does  not  exceed  thirty  feet  in  height. — ^Mbllor  v. 
TOMKINSON,  C.A.,  240;  [1899]  1  Q.  B.  374;  68 
L.  J.  a  B.  214 ;  79  L.  T.  715. 

6.  Employment — Accident — *^  Building  which  ex- 
ceeds thirty  feet  in  height " — Building  being  constructed 
to  eoDceed  thirty  feet  in  height — Building  cU  time  of 
accident  not  exceeding  that  height —  Workmen's  Com- 
pensatum  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1,  sub- 
section 1 ;  «.  7,  sub-section  1. — By  section  7,  sub- 
section 1,  of  tiie  Workmen's  Ck>mpensation  Act, 
1897,  *'  lids  Act  shall  apply  only  to  employment 
.  .  .  on,  in,  or  about  aoy  btiilding  which 
exceeds  thirty  feet  in  height,  and  is  either  being 
constructed  or  repaired  by  means  of  a  scaffolding, 
or  being  demolished." 

Held,  that  the  Act  does  not  apply  to  emdloyment 
on  a  building  in  course  of  erection  whicm,  at  the 
time  of  the  accident,  does  not  exceed  thirty  feet  in 
height,  but  which,  when  completed,  will  exceed 
that  height.— Billings  v.  Hollowat,  C.A.,  105; 
[1899]  1  Q.  B.  70;  68  L.  J.  Q.  B.  16 ;  79  L.  T.  396. 

7.  Employment  —  Accident  —  Building  being 
** repaired  by  means  of  a  scaffolding" — Painting 
outside  of  house  by  means  of  ladders — Workmen's 
Compensation  Act,  1897  (60  ^  61  Vict.  c.  37),  s.  7, 
sub-section  1. — By  section  7,  sub-section  1,  of  the 
Workmen's  Oompensation  Act,  1897,  the  Act  is  to 
apply  to  employment  on,  in,  or  about  any  building 
exceeding  thirty  feet  in  height  which  is  either 
being  **  constructed  or  repaired  by  means  of  a 
scaffolding." 

Held,  that  painting  the  outside  of  a  building  by 
means  of  ladders,  including  the  preparation  of  the 
surface  for  painting,  is  not  '*  repairing  "  the  build- 
ing by  means  of  a  '* scaffolding"  within  the 
meaning  of  section  7,  sub-section  1 ,  of  the  Act. — 
Wood  v.  Walsh  &  Sons,  C.A..  504 ;  [1899]  1 Q.  B. 
1009 ;  68  L.  J.  Q.  B.  492 ;  80  L.  T.  345. 

8.  Employment  —  Accident  —  Compensation  — 
"  Average  weekly  earnings  " — Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  L,  d.  1  (b).— 
By  Schedule  I.,  clause  1  (6),  of  the  Workmen's  Oom- 
pensation Act,  1897,  the  compensation  under  the 
Act  dudl  be,  "  (6)  where  total  or  partial  incapacity 
for  work  results  from  the  injury,  a  weekly  payment 
during  the  incapacity  after  the  second  we^  not 
exceeding  50  per  cent,  of  his  average  weekly 
earnings  during  the  previous  twelve  months  if  he 
has  been  so  long  employed,  but  if  not,  then  for  any 
less  period  daring  which  he  has  been  in  the  employ- 
ment of  the  same  employer,  such  weekly  payment 
not  to  exceed  one  pound." 

A  workman  was  injured  by  an  accident  arising 
out  of  and   in   the  course  of    his    employment. 
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Dming  the  year  preoeding  the  acddent  the  work- 
man went  out  on  strike,  and  his  employment  was 
thereapon  terminated.  After  the  strike  was  over 
he  went  back  into  the  employment  of  the  same 
employer  under  a  new  oontraot  of  employment,  and 
remained  there  until  the  aoddent  happened. 

Held,  that,  in  ascertaining  the  average  weekly 
earnings  for  the  purpose  of  assessing  compensation, 
inasmuch  as  the  em^ovment  before  the  strike  was 
terminated,  the  period  of  employment  subsequent 
to  the  strike  could  alone  be  considered.— Jonbs  t;. 
OOEAN  Goal  Go.  (LiMrrsD),  C.A.,  484 ;  [1899]  2 
Q.  B.  124 ;  60  L.  J.  a  B.  731 ;  80  L.  T.  582. 

9.  Employment — Accident — Compensation — Average 
weekly  earnings — Break  in  employment — Period  of 
actual  employment — Claim  to  indemnity — Notice — 
Indemnity  as  between  respondents — Workmen's  Com- 
pensation Act,  1897  (60  &  61  Vict,  c,  37),  Schedule  L 
(1),  (a),  (L) — Workmen's  Compensation  Rules,  1898, 
rr*  19-23. — ^A  workman  who  was  killed  by  an 
accident  <m  the  27th  of  September,  1898,  had  been 
originally  employed  by  his  employers  before  the 
27th  of  September,  1895,  and  from  that  date  till 
March,  1896,  he  was  earning  wages  of  £2  10s.  a 
week.  There  was  then  a  breu:  in  his  employment 
till  February,  1897,  when  he  commenced  work  again 
at  wages  of  SOs.  a  week,  and  he  continued  to  work 
at  that  rate  of  wages  till  his  death. 

Held,  that,  in,  calculating  the  amount  of  com- 
pensation to  which  his  widow  was  entitled  under 
the  Workmen's  Compensation  Act,  1897,  Sdiedule  I. 
(1),  (a.),  (t.),  the  period  of  work  before  the  break 
ought  not  to  be  taken  into  account,  and  that  the 
award  ought  to  be  for  156  times  30s. 

Where  the  reroondents  in  an  arbitration  under 
the  Workmen's  Compensation  Act  are  the  under- 
takers and  a  person  mo  has  contracted  with  them, 
and  the  undertakers  daim  indemnity  against  the 
contractor,  it  is  necessary,  under  rule  23  of  the 
Workmen's  Compensation  Rules,  1898,  to  ^ve 
notice  of  such  chum  in  the  same  way  as  is  requued 
by  rule  19  in  the  case  where  a  daim  to  indemnity  is 
sought  against  a  third  party.  —  Applbby  v, 
HOBSSLSY  Co.  (LiMlTKD),  C.A.,  614;  80  L.  T.  853. 

10.  Employment  —  Accident  —  Compensation  — 
Average  weMy  earnings — **  If  he  has  been  so  long 
employed  " — Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  Schedule  L  (1),  (&).— The  words 
"  if  he  has  been  so  long  employea  "  in  Schedule  I. 
(1),  (6),  to  the  Workmen's  Compensation  Act,  1897, 
mean  *'  if  he  has  been  so  long  employed  by  the  same 
employer,"  and  not  *'if  he  has  been  so  loug 
employed  in  the  same  grade  of  employmeot." — 
Pbioe  v.  Mabsdbn,  C.A.,  274;  [1899]  1  Q.  B. 
493;  68  L.  J.  a  B.  307 ;  80  L.  T.  15. 

1 1 .  Employment — Accident — Compensation —  Weekly 
payment-^Wages  the  same  after  as  before  the  accident 
—  Workmen's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  Sched,  /.,  d,  2. — A  workman,  who  lost  his 
liiumb  in  consequence  of  an  acddent  arising  out  of 
and  in  the  course  of  his  employment,  was  recdved 
bade  after  the  acddent  into  the  employment  of  the 
same  employer  at  the  same  rate  of  wages  as  before 
the  acdaent,  though  he  was  not  put  at  the  same 
kind  of  work.  The  county  court  judge  awarded 
him  28.  6d.  a  week  from  the  time  when  he  resumed 
work  after  the  acddent. 

Hdd,  that,  as  the  wages  after  the  acddent  were 
the  same  as  those  before,  there  was  no  power  at 
that  time  to  award  any  weekly  payment  in  respect 
of  the  period  after  the  workman  resumed  work. — 
Ibons  v.  Davis  &  TncMiirs  (LnnrRD),  C*A.,  616 ; 
[1899]  2  Q.  B.  330 ;  68  L.  J.  Q.  B.  673 ;  80  L.  T. 
673, 


12.  Employment -^Accident  — 
dblement  for  two  weeks  from  earning  fuU  wages— 
Payment  of  same  wages  after  accident  as  before— 
Workmen's  Compensation  Act.  1897  (60  &  61  Fi<l  e. 
37),  s.  1,  subsection  2  (a).— In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  it  appeand 
that  the  applicant  was  a  foreman  in  the  employ- 
ment of  the  respondents,  who  were  carpet  maim- 
faMjturers.  Ss  main  work  consisted  in  sapervision, 
but  he  used  also  frequently  to  set  up  and  adjust 
the  machines.  Wlule  adjusting  a  machine  he 
reodved  an  injury  to  his  thumb,  whidi  had  to  be 
amputated.  Me  returned  to  his  woric  the  next  day, 
but  after  the  acddent  he  was  unable  to  set  up  or 
adjust  the  machines,  and  his  work  was  confined  to 
Bupervinon.  He  reodved  the  same  wages  after  the 
acddent  as  before. 

Hdd,  tliat  he  was  disabled  for  two  weeks  horn 
**  earning  fuU  wf^pes  at  the  work  at  which  he  was 
employea  "  withm  the  meaning  of  section  1,  sub- 
section 2  (a),  of  the  Workmen's  Compensation  Act, 
1897. 

Hdd,  also,  that  the  proper  course  was  to  make  a 
declaration  of  liability,  and  to  adioum  the  qiMsiion 
of  the  amount  and  duration  of  compensation. — 
CHANpuEB  V.  Smtth,  C.A.,  677. 


13.  Employment — Accident — Oompeneatiou — DiS' 
missal  of  action  wnder  the  Employers'  Liability  Ad, 
1880  (43  &  44  Vict,  c  42)-'8uhsequent  proceedings 
under  the  Workmen's  Compensation  Act,  1897  (60  &  61 
Vict,  c  37). — ^Where  a  workman  has  brought  an 
action  agsmst  his  employer  to  recover  damages 
independently  of  the  Workmen's  Compensation.  Act, 
1897,  for  personal  injuries  caused  by  acddent^  and 
the  action  is  dismissed,  the  workman  cannot  subse- 
quently take  proceeding  to  recover  oompenaaiion 
under  the  Act  of  1897  m  respect  of  tiie  same  in- 
juries, the  only  remedy  being  to  apply,  jinder  sec- 
tion 1,  sub-section  4,  of  the  Act  of  1887,  as  soon  as 
the  previous  action  was  dismissed,  to  the  oourt  in 
which  the  action  was  tried  to  assess  oonrpenwatfnn 
under  the  Act  of  1897.— Edwakdb  v.  Gobfret, 
CA,,  551 ;  [1899]  2  a  B.  333;  68  L.  J.  a  B.  606 ; 
80  L.  T.  672. 

14.  Employment  —  Accident  —  Oompeneatum  — 
Persons  entitled^'*  Dependants  "—Workmen's  Com- 
pensation  Act,  1897  (60  &  61  Vict,  c  37),  s.  7,  «ii^ 
section  2. — A  boy  who  earned  8s.  a  week  lived  at 
home  with  his  father  and  mother  and  five  brotben 
and  sisters.  The  father  earned  26s.  a  week,  and 
two  sisters  together  earned  19s.  a  week.  Thess 
earnings  weredl  put  together  into  a  common  fond. 

Hdd,  that  there  was  evidence  that  the  fatliar  and 
mo^er  were  "  in  part  dependent "  upon  the 
earnings  of  the  boy  within  section  7,  sub-eectiaa  2, 
of  the  Worlmien's  Compensation  Act,  1897.— 
Dayisb  v.  Main  Collisby  Co.,  C.A, ;  80  L.  T.  674. 

15.  Accidents-Compensation— **  Serious  and  wQfiU 
misconduct " — Breach  of  rules  of  mine — Workmen' t 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1  (2) 
(c). — Breaches  of  the  rules  made  under  tiie  Goal 
Mines  Beffulation  Act,  1887,  committed  by  a  woik- 
man  employed  in  a  coal  mine,  do  not  neoessaiily 
amoimt  to  '*  serious  and  wilful  misconduct"  within 
the  meaning  of  section  1  (2)  (c)  of  the  Workmen's 
Compensation  Act,  1897.— Bumboll  v.  Nusvibt 
CoLLlEBY  Co.,  C.A. ;  80  L.  T.  42. 

16.  Employment — Accident — DependMds — Wvk- 
men's  Compmsation  Act,  1897  (60  &  61  Vict,  c  37). «. 
7,  sub-section  2;  Sched.  /.,  s.  1.— *<  DefMndanta" 
within  the  meaning  of  section  7,  sub-seotioii  2,  md 
Schedule  I.,  s.  1,  of  the  Workmen's  Compensatioa 
Act,   1897,  must  have  been  wholly   or   in  psit 
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dependent  npon  the  eamingB  of  the  workman  for 
the  ordinarv  neoessaries  of  life,  having  regard  to 
the  daasand  posilion  in  life  of  the  parties. 

Tbe  qneetion  whether  the  a^plioants  in  anv  ease 
were  dnMndantt  in  this  wnee  u  a  question  of  fact 
to  be  aecided  by  the  arbitrator.— Simmons  v, 
Whitx,  O.A.,  513 ;  [1899]  1  a  B.  1005 ;  68  L.  J. 
a  B.  507 ;  80  L.  T.  944. 

17.  Employment — Accident — "  Factory  ** —  Unload' 
ing  ship  hy  means  of  crane  on  quay — Injury  to  work' 
man  on  mip  —  Worhmen^B  GompeMation  Act^  1897 
(60  ft  61  Vict,  c  37),  m.  1,  I^Factory  and  Workshop 
Ad,  1895  (58  &  59  Vict.  e.  37),  a.  23,  euh-iection  1.— 
A  workman  was  employed  by  shipowners  on  board 
a  ship  to  assist  in  unloading  cases  of  cartridges  by 
means  of  a  orane  on  to  a  quay.  The  crane,  which 
was  standing  on  the  quaj,  was  worked  by  means  of 
a  ohain,  at  ue  end  of  which  was  attached  a  basket. 
The  workman  phiced  the  oases  in  the  basket,  and  the 
basket  and  its  contents  were  hoisted  on  to  the  quay. 
When  one  of  the  cases  was  being  placed  in  the 
basket,  it  exploded  and  killed  the  workman.  Upon 
a  claim  hv  his  widow  for  compensation  mider  the 
Workmen  s  Compensation  Act,  1897, 

Held,  that  the  workman  was  kiUed  by  an  accident 
arising  out  of,  and  in  the  oonrse  of,  his  employment 
in  or  MK)tit  machinery  used  in  the  process  of  unload- 
ing on  to  a  quay  within  the  meaning  of  the  Act ; 
and  that,  therefore,  the  Act  applied. — Woodham 
V,  Atlantic  Transport  Co.,  O.A.,  105;  [1899] 
1  a  B.  15 ;  68  L.  J.  Q.  B.  17  ;  79  L.  T.  395. 

18.  Employment  —  Accident  —  Factory  —  Wharf — 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  a.  7,  sub-section  2 — Factory  and  Workshop 
Act,  1878  (41  Vict.  c.  16),  s.  6S^Factory  and  Work- 
thop  Act,  1895  (58  A  59  Vid.  c.  37),  ss.  18,  2S.—A 
workman  was  killed  by  an  accident  which  happened 
in  a  public  stlreet  just  outside  his  employers'  wharf, 
while  he  was  leading  a  horse  and  cart  out  of  the 
wharf  in  the  course  of  his  employment.  The  wharf 
was  a  simple  yard  by  the  side  of  a  canal,  and  no 
machinery  of  any  kind  was  used  on  it. 

Held,  that  the  wharf  was  not  a  factory  within 
the  meaning  of  the  Workmen's  Compensation  Act, 
1897,  for  it  did  not  come  within  the  definition  of 
"faotory"  in  section  7,  sub-section  2,  as  being  a 
wharf  to  which  any  provision  of  the  Factory  Aiots 
was  applied  by  the  Factory  Act,  1895. 

The  proTisions  of  section  18  of  the  Factory  Act, 
1895,  with  respect  to  accidents  were  not  appued  to 
it  by  section  23  of  that  Act,  for  no  accident  had 
ooourred  on  the  wharf ;  neither  were  the  provisions 
of  section  68  of  the  Factory  Act,  1878,  with  respect 
to  the  powers  of  inspectors  thereby  applied  to  it. — 
Hall  v.  Snowdon,  Hubbard,  &  Co.  (No.  2),  C.A.. 
486;  [1899]  2  Q.  B.  136;  68  L.  J.  Q.  B.  645;  80 
L.  T.  554. 

19.  Employment — Accident — Employment  on  or  in 
or  about  a  factory — Workmen's  Compensation  Act, 
1S97  (60  &  61  Vict.  c.  37),  s.  7.— In  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897,  it 
was  proved  that  the  deoeaMd  was  a  carter  in  the 
employment  of  the  defendants,  who  were  the 
oocapiers  of  a  timber  yard,  and  that  he  was  acci- 
dentally killed  while  engaged  in  stowing  timber 
on  a  cart  belonging  to  the  defendants,  which 
was  standing  immediately  outside  the  defendants' 
premises. 

The  county  court  judge  held  that  the  deceased 
was  employed  '*  on  or  in  or  about "  a  factory  with- 
in section  7,  sub-s«ction  1,  of  the  Workmen's  Com- 
pensation Act,  1897,  and  made  an  award  in  favour 
uf  the  widow  of  the  deceased* 


Held,  that  the  deoision  of  the  county  court  judge 
must  be  affirmed. — ^Powbll  v.  Brown,  C.A.,  145 ; 
[1899]  1  a  B.  157  ;  68  L.  J.  Q.  B.  151 ;  79  L.  T. 
631. 


20.  Emphyment^Accident--Emptoymefd 

a  factory — Workmen's  Compensation  Act, 


^    ^  on  or  in 

or  about  "a  factory' 

1897  (60  &  61  Vict,  c,  37),  s.  7,  sub-section  1.— In  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  was  proved  that  the  applicant  sus- 
tained personal  injury  in  the  course  of  nis  employ- 
ment as  a  carter  whilst  delivering  sacks  of  flour  a 
mile  and  a-half  away  from  his  employers'  factory. 

The  county  court  judge  held  that  the  employment 
of  the  applicant  at  the  time  of  the  accident  was  not 
''on  or  m  or  about  a  factory "  within  section  7, 
sub-section  1,  of  the  Workmen's  Compensation  Act, 
1897. 

Held,  that  the  decision  of  the  county  court  judge 
must  be  afi&rmed. 

FouHill  V.  Broum,  ante,  p.  145,  [1899]  1  Q.  B.  157, 
referred  to.  — Lowth  v.  Ibbotson,  C.A.,  506; 
[1899]  1  Q.  B.  1003 ;  68  L.  J.  Q.  B.  465 ;  80  L.  T. 
341. 

21.  Employment — Accident — Employment  on,  in, 
or  about  a  factory — Dock-^Employment  on  ship  lying 
in  dock— Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7.— Bmploynient  on  a  ship  lying  in  a 
dock  is  not  employment  on,  in,  or  about  the  dock  so 
as  to  come  within  the  Workmen's  Compensation  Act, 
1897.— Flowers  v.  Chambers,  C.A.,  513 ;  [1899] 
2  Q.  B.  142  ;  68  L.  J.  648 ;  80  L.  T.  834. 

22.  Employment^ Accident  arising  out  of  and  in 
the  course  of  the  employment— **  Factory  "—Factory 
and  Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  s.  23 
^Workmen's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  ss,  1,  7.— A  workman,  who  was  employed  at 
a  steam-engine  in  a  shed  temporarily  used  in  con- 
nection with  the  construction  of  a  building  close  to, 
was  killed  by  an  accident  while  so  employed.  In 
proceedings  to  assess  compensation  under  the 
Workmen  s  Compensation  Act,  1897, 

Held,  that  the  shed  was  constituted  a  factory  by 
section  23,  sub-section  1  (5),  of  the  Factory  and 
Workshop  Act,  1895,  for  the  purpose  of  applying 
thereto  the  powers  of  the  Act  with  reference  to 
dangerous  machines,  and  that  therefore,  by  virtue 
of  section  7,  sub-section  2,  of  the  Workmen's  Com- 
pensation Act,  1897,  the  engine  in  the  shed  was 
itself  a  factory;  and  that,  consequently,  the 
deceased  man  was  killed  while  employed  *'  on  or  in 
or  about  a  factory  "  within  the  meaning  of  section 
7,  and  the  employers  were  liable  to  pay  compensa- 
tion.—MoNicholas  V.  Dawson  &  Sons,  C.A.,  500 ; 
[1899]  1  a  B.  773 ;  68  L.  J.  Q.  B.  470 ;  80  L.  T. 
317. 

23.  Employment — Accident  arising  out  of  and  in 
the  course  of  employment — Questions  of  law — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict.  e.  37), 
s.  1,  sub-section  1. — In  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897,  in  respect  of 
the  death  of  a  rulway  servant,  who  was  lolled  in 
consequence  of  gettiiuf  on  to  the  foot-board  of  a 
train  in  motion  to  spesk  to  a  passenger,  the  county 
court  judge  found  as  facts  that  the  deceased  was,  on 
the  day  of  the  accident,  in  the  employment  of  the 
defendants,  and  that  his  day's  duty  was  not  finiMhed 
at  the  time  of  the  accident,  but  that  he  did  not  get 
on  to  the  footboard  for  any  object  of  the  defen- 
dants, but  onlv  for  his  own  pleasure. 

Held,  that,  by  section  1,  sub-section  1,  the  Act 
only  applied  to  accidents  arising  both  out  of  the 
employment  and  in  the  course  of  the  employment ; 
ana  that,  on  the  findings  of  the  county  court  judge, 


HfTMUr  S«atv,  Oat.  T,  IM. 


123 


Matter  and  Servant, 


DIGEST. 


Master  and  Servant. 


\'A 


ihe  aoddent  did  not  arise  out  of  the  employment  of 
fthe  deceased. 

In  oases  under  the  Workmen's  Compensation  Act, 
1897,  the  Oourfc  of  Appeal  has  jurisdiction  to  enter- 
iain  questions  of  law  only. — Smith  v.  Lakgashibis 
-AND  YOBKSHIBB  RAILWAY  Cc,  C,A.,  146 ;  [1899] 
1  Q.  B.  141 ;  68  L.  J.  Q.  B.  51 ;  79  L.  T.  633. 

24.  Employment — Accident  arising  out  of  and  in 
<our8e  of  employment — Workman  injured  on  his  way 
to  his  work — Workmen's  Compensation  Act,  1897  (60 
•&61  Vict.  c.  37)  a.  1,  suh'Sedionl, — In  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897,  it 
appeared  that  the  workman  was  in  the  employment 
of  a  firm  of  contractors,  who  had  contracted  with  a  ' 
railway  company  for  the  construction  of  a  siding. 
While  he  was  walking  to  his  work,  the  weather 
bepg  foggy,  he  was  run  over  by  a  train  and  killed 
on  the  main  line,  about  seven  minutes  before  the 
time  for  the  commencement  of  work,  and  at  a 
distance  of  about  150  yards  from  the  place  of  work. 

Held,  by  A.  L.  Smith  and  Yaughan  Williams, 
L.JJ.  (Bomer,  L.J.,  dissenting),  that  there  was 
nothing  to  justify  the  county  court  judee  in  holdine 
that  the  accident  arose  out  of  and  in  uie  course  oi 
the  workman's  employment. — Hoi«ne8S  v.  Magkay 
&  Davibs,  CA,,  531 ;  [1899]  2  a  B.  319 ;  68  L.  J. 
Q.  B.  724 ;  80  L.  T.  831. 

25.  Employment — Accident  arising  out  of  and  in 
the  course  of  the  employment — WorhmerCs  Compensa- 
tion  Act,  1897  (60  &  61  Vict.  c.  37),  «.  1,  sub-sectiim 
1. — In  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  it  appeared  that  the  workman, 
who  was  a  fireman  employed  in  a  mine,  while  in  the 
course  of  his  employment  saw  a  horse  belonging  to 
his  employer  running  away,  and  tried  to  stop  it, 
and  in  so  doing  was  knocked  over  and  killed. 

Held,  that  this  was  a  case  of  a  servant,  while  in 
his  master's  employ,  doing  upon  an  emergency 
something  outside  the  scope  of  what  he  was  employed 
to  do  in  the  interests  of  his  master,  and  as  such  was 
within  section  1,  sub-section  1,  of  the  Workmen's 
Compensation  Act. — Bees  v.  Thomas,  G.A.^  504; 
[1899]  1  Q.  B.  1015 ;  68  L.  J.  Q.  B.  539 ;  80  L.  T. 
678. 

26.  Employment — "  Accident  arising  out  of  and  in 
the  course  of  the  employment " — Worhmen^s  Compen- 
sation Act,  1897  (60  &  61  Vict.  c.  37),  s.  1,  sub- 
section 1. — A  workman  was  employed  in  pottery 
works  to  make  tbe  clay  into  balls,  and  to  hand  them 
to  a  woman  who  was  at  work  at  a  machine  moulding 
the  clay.  The  workman  had  nothing  to  do  with 
the  maobine,  and  was  expressly  told  not  to  interfere 
with  it.  The  workman,  while  the  woman  was  tem- 
porarily absent  from  the  machine,  attempted  to 
clean  it,  and  his  hand  was  caught  in  the  machinery 
and  injured. 

Held,  that  the  accident  did  not  arise  '*  out  of  and 
in  the  course  of  the  employment "  within  section  1, 
sub- section  1,  of  the  Workmen's  Compensation  Act, 
1897,  and  that,  therefore,  the  employer  was  not 
liable  to  pay  compensation. — LowE  v.  Peabson, 
C.A,,  193 ;  [1899]  1  Q.  B.  261 ;  68  L.  J.  Q.  B.  122 ; 
79  L.  T.  654. 

27.  Employment — Accident  to  workman — Employ- 
ment **  on  or  in  or  about  engineering  work'' — 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c. 
37),  8.  7. — A  workman  was  employed  on  a  steam 
dredger  in  a  harbour,  part  of  his  duty  being  to  take 
a  barge  filled  with  mud  which  had  been  dredged 
up,  a  mile  and  a-half  out  to  sea  and  to  deposit  the 
mud  there.  The  workman,  while  depositing  the 
mud  a  mile  and  a-half  out  at  sea,  was  injured. 

Held,  that  (assuming  that  the  work  carried  on  in 


the  steam  dredger  oonstitnted  "  engineering  wixk" 
within  section  7  of  the  Workmen's  Qompamim 
Act,  1897),  the  workman  was  not  injuTed  "on  orin 
or  about"  the  main  locality  of  the  engineering 
work,  and  was  not,  therefore,  entitled  to  oompen- 
sation.  , 

The  words  *' engineering  work"  in  section  i 
indicate  locality. — Chambebs  v.  WHttEHATor 
Habboub  CoKMissioirEBfl,  G.A^,  533;  [1899]  2 
Q.  B.  132  ;  68  L.  J.  Q.  B.  740;  80  L.  T.  68^. 

28.  Emjdoyment-- Accident— Negligencs--CmmM 
law  liability  of  master^Defect  in  fianinSena^t 
knowledge  a/  danger— Eisk  ifoluntav^v  inaumd.-^k 
workman  in  the  employment  of  the  aefendanti  wu 
killed  by  a  fall  while  descending  in  the  ooozas  dUi 
work,  from  an  elevated  tramway  on  the  defaadantf 
premises.  In  an  action  by  his  widow  under  Lori 
Campbell's  Act,  the  jury  found  that  the  defendsaii 
did  not  exercise  due  care  to  have  the  tnmwsy  in  a 
safe  and  proper  condition  so  as  to  protect  tfaar 
servants  working  upon  it  against  unneoeawy  xiAs ; 
that  it  was  dangerous  to  descend  from  the  tnmwij 
without  the  means  of  a  ladder;  that  the  deoetied 
had  the  same  means  of  knowing  that  it  vm 
dangerous  as  the  defendants  had ;  that  he  did  know 
that  it  was  dangerous ;  and  that  he  had  not  ben 

guilty  of  contributory  negligence;  and  they  aaieaed 
amages. 

He&,  that  the  plaintiff  was  entitled  to  judgment 
—Williams  v.  BiBidNGHAic  Battkby  Co.,  C.A^ 
680 ;  [1899]  2  Q.  B.  338. 

29.  Railway  company — Schema  of  conmauatiMr- 
Death  from  accident  in  course  of  duty — Disobediem 
— Accident  while  coming  on  duty. — ^The  Great  Essten 
Bailway  under  statutory  powers  eetaUished  is 
accident  allowance  fund.  By  the  rules  to  regulate 
the  fund  it  was  provided:  "The  allowance!  to  be 
paid  .  .  .  shall  be  as  follows:  .  ^  .  Incuecf 
the  death  of  an  insurer  from  any  accident  in  tte 
discharge  of  duties  in  the  company's  service  .  .  • 
there  shall  be  paid  to  the  representative  of  tke 
of  the  insurer  .  .  .  £130." 

The  action  was  brought  by  the  widow  of  • 
workman  under  the  following  circumstances : 

Before  commencing  work  it  was,  according  to  fte 
rule  of  the  company,  required  of  every  workman  to 
procure  from  an  office  at  the  works  a  tidket  or 
cheque,  wMdh  was  to  be  delivered  back  at  the  esd 
the  day's  work,  and  which  operated  as  a  voodMr, 
and  showed  what  wages  he  was  to  receive.  Ttis 
office  could  be  approached  by  two  footpaths,  and 
workmen  were  expressly  forbidden  to  cross  theliitfi 
of  raUs.  The  deceased,  on  his  way  to  get  the  ticbt 
before  he  began  his  work,  crossed  the  rails,  and  w« 
knocked  down  by  an  engine  and  killed. 

Held,  that  the  death  did  not  resolt  fron  0 
accident  in  the  discharge  of  duties  in  the  oompanj'a 
service,  and  that  the  plaintiff  could  not  reoow.— 
YlCKEEY  V.  QbEAT  EASTERir  RAILWAY  Ca,  Q.B.D.; 

79  L.  T.  121. 

30.  Servant  hired  from  aiwther  pcrwm— iwWi^ 
for  the  negligence  of  hired  servant. — ^Thedefendm 
kept  his  carriage  and  horses  at  a  livery  stable,  Md 
hired  a  man  from  the  keeper  of  the  Irrery  stabblo 
drive  tiiem ;  the  driver  being  selected  by  the  ke^ 
of  the  livery  stable.  One  day,  when  the  defendsat 
was  out  driving,  owing  to  the  negligence  ol  tba 
driver,  the  horse  bolted  and  ran  into  and  Si 
damage  to  the  plaintiff's  shop.  The  driver  was  ob» 
who  had  driven  the  defendant  continaoasly  ^ 
some  time,  and  he  wore  the  defendant's  liveiyi  ^ 
he  had  only  driven  the  horse  in  the  shafts  at  tie 
time  of  the  accident  some  two  or  three  timea. 

Held,  that  there  was  evidence  on  width  a  j^ 
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oonld  find  that  the  drivet  vbb  the  serraot  of  the 
defendant,  go  that  the  defendant  was  liable  for  his 
nflgr'iffCDOX-  — JoNBS  V,  BODLLAM),  Q.B.D.,  303; 
[1898]  2  a  B.  565 ;  79  L.  T.  386. 

31.  "  Workman  "  —  Ptrton  empleytd  in  coal 
mini  by  amtractor  —  Liability  of  min«-ounier  — 
Working  "v.ndtr  a  contract  luith  an  employer"  — 
Coal  Minet  Seguiaiion  Act,  1887  (60  &  51  Vict.  e.  58) 
—Entplcyert  and  Workmen  Ad,  18T5  (38  &  39  Vict, 
c  90],  4.  10— Employert'  LialilUy  Act.  1880  (13  &  44 
Fid.  c  42),  *.  8.— By  iectioii  8  of  the  Employera' 
iMbQitf  Act,  1880,  the  ezpr«erion  "woclrnua" 
mMoB  any  person  to  whom  the  Employers  andWork- 
DMD  Act,  1870,  applies ;  and  by  seotian  10  of  the 
Act  of  1ST5  a  "  workman "  meaui  "  any  person 
who,  being  a  labonrer,  .  .  .  miner,  or  other- 
wise engaged  in  nutnnal  labonr,  .  .  .  has 
altered  into  or  works  under  a  oontmot  with  an 
employer,"  whether  the  oontraot  be  express  or 
implied. 

By  the  special  rules  of  a  colliery  made  imdnr 
Hction  51  of  the  Coal  Mines  Begalation  Act,  1887, 
the  manager  of  the  mine  was  made  responsible  for 
the  control,  management,  and  directioti  of  the 
DUDe,  and  was  to  appoint  snob  competent  persons 
ss  might  be  necessary  for  carrying  ont  the  pro- 
TJnons  of  tlie  Aot,  and  all  persons  employed  in  or 
sboat  the  mine  ware  to  obey  his  directions ;  and  the 
diargeman  in  each  shift  was  to  have  charge  of  the 
imkmg  operations. 

E.  entered  into  a  contract  with  the  owners  of  the 
colliery  to  sink  a  shaft  in  their  coal  mine.  By  the 
eoatract  E.  (who  was  therein  called  the  contractor) 
was  to  proride  snch  tinkers,  Ac,  as  might  be 
neoenaiy  for.the  execution  of  the  work,  and  was  to 
be  paid  a  certain  sum  per  fathom  aimk.  E. 
employed  and  paid  the  sinkers,  he  himself  acting  as 
"  wargeman  "  in  charge  of  the  sinking  operations. 
One  of  t^e  smkers,  while  engaged  upon  the  work, 
WBS  killed  by  a  block  of  wood  falling  upon  him, 
and  his  adnunisbatrix  brought  an  action  against 
the  colliery  owners  under  the  Employers'  Liability 
Act.  1880,  to  recover  damages  for  his  death. 

Held,  tJiat  E.  was  an  independent  contractor ; 
that  the  deceased  was  not  a  "  workman  "  who  had 
entered  into  or  worked  under  a  contract  with  the 
colliery  owners  as  bis  employers  within  the  meaning 
of  lection  10  of  the  Employers  and  Workmen  Act, 
I87fi  ;  end  that  therefore  Uie  Employers'  Liability 
Act,  1880,  did  not  apply. 

Held,  also,  that  the  control  given  by  the  Coal 
Uines  Begulation  Act.  1867,  and  by  the  special  rules 
of  the  mine,  to  tbe  manager  over  all  persons  in  the 
mine,  did  not  mnke  E.  and  Ibe  sinkers  employed  b; 
him  "  workmen  "  in  the  employmmt  of  tbe  colliery 
owners  within  the  meaniuK  of  section  10  of  the  Act 
of  1876.— Masrow  v.  Flimby  and  Bkouohton 
MooE  CoAi,  AND  PiKB  Beick  Co,,  G.A.;  [1898] 
2  0.  B.  588  ;  79  L.  T.  397. 
See  also  Contract,  5 ;  Practice,  1, 

MEDICAL  PKACTinONER  :— 

Licentiate  of  the  Society  of  AputJifcarici — Title  of 
pkyiician — Wilfully  and  falsely  taking  and  using 
thr.  lame — Conviction  by  jiittice* — Medii'al  Ad,  1838 
(21  &  22  Yict.  c.  90).  ..  -iO—Medir.al  Ad,  1886  (49 
&  50  Via.  e.  4t),  ).  6.~A  licentiate  of  the  Society 
of  Apothecaries  of  London  lefHstered  since  tbe 
coming  into  operation  of  the  Medical  Act,  1886, 
and  tbeiefore,  by  section  6  of  that  Act,  entitled  to 
practise  medicine,  surgery,  and  midwifery,  is  not 
entitled  to  describe  himKelf  as  a  phyncian. — 
HuKTEK  V.  Cubs,  Q.B.D..  394;  [1899]  1  Q.  B. 
63o ;  68  L.  J.  Q.  B.  278 ;  80  L.  T.  197. 


HEBSET  DOCKS: — 

"  Town  du«»  "—Upper  Mertty  Dva  Ad,  1860  (23 
&  24  Viet.  c.  ttExv.).—BT  section  17  of  tbe  TTpper 
Mersey  Does  Aot,  1860,  Uie  right  to  collect  "  town 
dues  "  was  transferred  from  the  Mersey  Docks  and 
Harbour  Board  to  a  separata  body  of  trostees  in 
respect  of  all  goods  "carried  or  conveyed  upon, 
over,  or  along  any  part  of  tbe  Upper  Mersey,''  as 
therein  defined. 

Held,  that  the  section  applied  to  goods  carried 
over  any  part  of  the  Upper  Mersey  in  tbe  ordinary 
course  of  a  voyafie,  not  only  to  goods  landed  at 
some  port  in  the  Upper  Motsot.— Hebsxy  Docks 
BoABD  u.  Hdntke,  H.L.  ;  80  L.  T.  96. 

METEOPOLIB  ;— 

1.  London — Btiilding — Approaehee — FuUie-houtt 
— Partly  used  at  dtoelling-Kause — London  Building 
Ad,  1894,  ).  74,  gub-iectioa  2.— A  fuUy-lioensed 
public-boDse  is  not  a  building  "  used  in  part  for 
purposes  of  trade  or  mannf  actnre  and  in  part  as  a 
dwelline- house,"  within  section  74,  sub-seotion  2, 
of  the  London  Building  Act.  1894,  so  that  the 
means  of  approach  to  tbe  part  used  as  a  dwelling- 
house  need  not  be  oonstruoted  of  fireproof  materialB 
as  required  by  that  section. — Cat""^-™  -■  ""■"■"" 
Q.B.I}.;  [1899]  2  Q.  B.   193;  6 

80  L.  T.  771. 

2.  London — Building — Building 
— Notice — Su^iciency^Zondon  B 
(57  &  58  Vict.  <■..  ccxiii.),  a.  90.— A 
given  by  a  building  owner  to  ai 
under  section  90  of  the  London  I 
ought  to  be  so  clear  and  intelligil 
adjoining  owner  to  see  what 
should  give  under  the  proviBi( 
HOBBS,  Haht,  &  Co.  V.  Gbovi 
Ch.  11;62L.  J,  Ch.  84;  79  L.  T 

3.  London — Bitihliwie — Commit, 
lull  out  a  street — London  Building 
Vid.  e.  ccxiii.),  «.  8.— The  ow 
estate,  having  erected  a  row  of 
street,  sold  a  piece  of  land  on  th 
street  to  tbe  respondent,  who  con 
row  of  houses  in  a  line  with  i 
fronting  the  street.  A  space 
statntory  width  of  a  street  for  m 
left  between  tbe  two  rows  of  hon 
adjoining  tbe  space  the  respond 
and  windows  looking  on  to  the  i 


back  of  tbe  premises  was  acroi 
respondent  had  no  control  ovei 
remained  the  property  of  the  ow 
estate.  The  spaoe  was  marked  ii 
of  the  estate  as  "  proi>asad  stre 
respondent  erected  bis  houses  it 
oat  as  a  street. 

Held,  that  the  respondent  did 
form  or  lay  ont  a  street  with 
section  8  of  the  London  Buil 
London  Cocnty  Council  v.  Di 
[1899]  1  Q.  B.  496;  98  L.J.  Q 
232. 

4.  London  —  Building  —  Dang 
Ertdion  of  aKorei  and  hoardv 
pavement-^Duty  to  restore  paven 
remould — -Z.07Wi"n  Building  Ad, 
c.  eqj-m.),  as.  106,  107.— Where  1 
Counoi],  acHnfc  under  tbe  powen 
by  Fart  IX.  ot  the  London  B 
have,  for  the  purpose  of  seci 
structure,  erected  snoree  and  a 
taken  np  portions  of  the  paven 
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shores  and  the  uprights  of  the  hoarding  being 
fixed  in  the  ground,  the  duty  of  replacing  the 
pavement  after  the  shores  and  hoarding  have  been 
removed  lies  upon  the  owner  of  the  premises  and 
not  upon  the  county  council. — Crisp  v.  London 
County  Council,  Q.B.D'.;  [1899]  1  Q.  B.  720;  68 
L.  J.  Q.  B.  499 ;  80  L.  T.  654. 

6.  London — Building — Wooden  strudivre — Exemp- 
tion— Structure  used  in  connection  with  traffic  by 
railway  company — London  Building  Act,  1894,  a,  86. 
— The  appellants,  coal  merchants,  were  in  the  habit 
of  having  coal  consigned  to  them  by  railway  to 
London,  where  it  was  delivered  at  a  wharf  in  the 
ooalyard  of  the  railway  company.  By  leave  of  the 
railway  company  the  appellants  erected  there  a 
small  wooden  stracture,  which  they  used  as  a  coal 
office.  The  use  of  this  office  by  the  appellants  was 
a  matter  of  convenience  to  the  railway  company,  as 
it  facilitated  the  deariug  of  the  coal-trucks  from 
the  company's  sidings. 

Held,  that  the  structure  in  question  was  **  used 
in  connection  with  the  traffic  uf  the  railway  com- 
pany" within  the  meaning  of  section  86  of  the 
London  Building  Act,  1894,  and  that  the  sanction 
of  the  London  County  Council  to  its  erection  was 
not  required  under  section  84. — Elliott  v,  London 
County  Council,  Q,B,D.;  [1899]  2  Q.  B.  277; 
68  L.  J.  Q.  B.  837. 

6.  London  County  Council  {Improvement)  Act, 
1897, «.  43,  Part  III. — Construction^ — In  considering 
what  property  is  liable  to  an  improvement  charge 
under  the  London  County  Council  (Improvement) 
Act,  1897,  s.  43,  Part  III.,  it  is  sufficient  if  part  of 
the  property  held  as  a  whole  abuts  on  the  street  to 
which  the  improvement  applies. — Oxford  Music 
Hall  V.  London  County  Council.  Ch.  D,  North,  J., 
297  ;  [1898]  2  Ch.  491  ;  79  L.  T.  22. 

7.  Management  —  County  council  —  Bye-law  — 
Gaming — Betting — Repugnancy  between  bye~luw  and 
siatute^Metropolitan  Streets  Art,  1867  (30  &  31 
Vict,  c.  134),  8.  23 — Municipal  Corporaiions  Act,  1882, 

8.  23  — A  bye-law  m>ide  by  the  London  Couuty 
Council  prohibitiug  under  a  penalty  any  person 
from  frequenting  and  using  any  street  or  other 
public  place  for  the  purpose  of  bookmaking,  betting, 
or  wagering,  is  a  reasonable  bye-law,  and  one  that 
can  properly  be  made  under  section  23  of  the 
Municipal  Corporations  Act,  1882,  for  the  good 
rule  and  government  of  the  district ;  and  there  is  no 
inconsistency  or  repugnancy  between  the  bye-law 
and  the  statu  ory  provision  contained  in  section  23 
of  the  Metropolitan  Streets  Act,  1867,  which  says 
that  **  any  three  or  more  persons  assembled  together 
in  any  part  of  a  street  within  the  Metropolis  for  the 
purpose  of  betting  shall  be  deemed  to  be  obstructing 
the  street,*'  and  shall  be  liable  to  a  penalty. — White 
V.  Morley,  Q,B,D.,  583 ;  [1899]  2  Q.  B.  34 ;  68 
L.J.  aB.  902;  80L.  T.  761. 

8.  Management-- Highway— Lowering  surface  of 
road— Water  company — Water  pipes  left  insufficiently 
covered — Duty  of  local  authority — Injunction — 
Damages — Metropolis  Management  Act,  1855  (18  &  19 

Vict,  c.  120),  ».  98. — A  local  authority  which,  in 
exercise  of  the  powers  conferred  by  section  98  of  the 
Metropolis  Management  Act,  1855,  lowers  the 
surface  of  a  road  so  as  to  leave  pipes  belonging  to  a 
water  company  insufficiently  covered,  is  not  bound  to 
alter  the  position  of  the  pipes  eo  as  to  secure  to  them 
adequate  protection. — Southwabk  and  Vauxhall 
Watkk  Co.  V,  Wandsworth  Boabd  of  Wobks, 
a.  J..,  107  ;  [1898]  2  Ch.  603 ;  79  L.  T.  132. 

9.  Management — New  building — Drainage — Build" 
ing  for  the  use  of  volunteers — Metropolis  Management 


Act,  1855  (18  &  19  Vict,  c  120),  s.  75.— The  a^ipdlaiili 
served  a  sunmions  under  section  75  of  the  Metropolii 
Management  Act,  1855,  upon  the  respondeot,  a 
builder,  alleging  that  he  had  ne«^lected  to  comply 
with  their  order  that  the  lowest  noor  of  a  bdldxng 
in  course  of  construction  to  be  used  as  an  aimooiy, 
storehouse,  and  drill  hall  by  the  2nd  YoluntBer 
Battalion  of  Boyal  Fnsiliera,  and  vested  in  their 
commanding  officer,  should  be  kept  at  such  a  levd 
as  would  fdlow  it  to  be  dnined  into  the  puUic 
sewers. 

The  magistrate  dismissed  the  smnmoiis  on  tiie 
ground  that  the  premises  were  exempted  from  th« 
provisions  of  the  Act  as  being  property  vested  in  a 
servant  of  the  Crown  to  be  nsea  excliuively  for 
Crown  purposes. 

Heldj  on  appeal,  that  the  bnilding  was  not 
exempt  because  it  was  intended  for  vofaiiitesr 
purposes,  and  that  the  matter  must  be  remitted  to 
the  magistrate.— St.  Maiioabbt*s  Am)  St.  John's 
Vestries  v,  Hobkins,  Q.B.D,,  649 ;  68  L.  J.  Q.  B. 
840. 


10.  Management — Paving  expenses — Nieuf 
Metropolis  Management  Act,  1855  (18  &  19  VkL  c 
120),  s.  105.— The  word  "  street "  in  the 
*'new  street"  in  section  105  of  the 
Management  Act,  1855,  is  used  in  its  popular 
— viz.,  of  a  road  having  bmldings  erected  on  the 
adjoining  land. 

Judgment  of  the  Queen's  Bench  Division  [asP, 
p.  9)  affirmed. — Allen  v,  Fulham:  Vbstby,  ''..4.. 
428 :  [1899]  1  Q.  B.  681 ;  68  L.  J.  Q.  B.  450;  ^ 
L.  T.  253. 

1 1 .  Matuigement  —  Sewer  —  Drain  —  In^ttnttkaL— 
TbA  plaintiffs,  the  Vestry  of  St.  M..L.  in  theeooBtT 
of  L.,  brought  an  action  against  the  Urban  Distnrt 
Council  of  H.,  which  is  outside  the  county  of  L. 
for  an  injunction  to  restrain  the  defendants  frwi 
permitting  their  drains  and  sewers  to  be  oonnectod 
with  the  plaintiffs'  sewer;  also  an  injonctiaB  tc 
prevent  any  future  connection. 

Held,  that  the  court  had  no  jurisdiction  to  cob* 
pel  the  defendants  to  do  their  duty ;  farther,  if  tt« 
court  were  by  injunction  to  compel  the  defenduM 
to  disconnect  their  drains  and  sewers  from  tlteplsn- 
tiffs'  sewer,  it  would  create  a  public  mnaaaee. 
Action  dismissed  with  costs. — St.  MEajit.  lBiJ[!rGTQ5. 
Vestry  v,  Hoensey  Locaii  Boabb,  ChM.  Krkt- 
wich,  J.;  80 L.  T.  746. 

12.  Management  —  Sewer  —  Drain  —  Liability  fc 
repair — Drainage  by  combined  operation — J^erU^^* 
from  plan  sanctioned — Metropolis  ManayemnU  Ad, 

1855  (18  &  19  Vict.  c.  120),  s.  2oO.— A  plan  kr 
draining  a  group  of  houses  by  a  combined  opentiaB 
was  sanctioned  by  the  vestry.  The  oourse  of  one  of 
the  pipes  indicated  in  the  plan,  which  drained  bmr 
than  one  of  the  houses,  was  in  the  laying  of  it 
altered  so  as  to  run  within  a  few  feet  of  the  oows 
indicated  in  the  plan. 

Held,  that  the  pipe  was  a  drain  and  not  a  se«s^ 
within  the  meaning  of  section  250  of  the  MetrofMts 
Management  Act,  1855,  the  number  of  houses  drfec- 
ing  into  it  not  being  added  to  or  interfered  witk  if 
the  deviation  from  the  plan  •sanctioned. — GB£Aia 
London  Propeety  Co.  (Limitkd)  v.  Foot,  Q  BD. 
541 ;  [1899]  1  Q,  B.  972;  68  L.  J.  a  B.  62S;  ^» 
L.  T.  390. 


1 3.  Management — Streets  —  Costermonger  — 
ing  for  sale  on  cnrriage-way — Metropolitam  /**'*» 
Act,  1839  (2  &  3  Vict.  c.  47),  «.  60,  sub-sedim  T- 
Metropolitan  Streets  Act  Amendment  Atst,  1867  (SI  * 
32  Vict.  c.  5).  s.  l—PiVo'.  R^ulations  of  the  ^^ 
December,  1869.— By  dticiiuu   60,  sub'soction  T,  s^ 
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2  &  3  Yict.  c.  47,  "  Every  person  who  shall  expose 
anything  for  sale  •  .  .  upon  or  so  as  to  hang 
oyer  any  carriage-way  or  footway  .  .  •  so  as  to 
cause  annoyance  or  obstmction  in  any  thorough- 
fare within  the  Metropolitan  police  district,  shall 
he  liable  to  a  penalty  of  not  more  than  forty 
shillingP." 

By  reg^ulation  6  of  the  Police  Begulations  dated 
the  28th  of  December,  1869,  and  made  under  the 
Metropolitan  Streets  Act  Ameodment  Act,  1867,  it 
is  provided  that  oostermongers  and  others  and  their 
barrows  are  thereby  made  liable  to  be  removed  from 
aoy  street  and  public  way  in  which  they  cause  an 
obstruction  to  the  traffic,  or  where  they  are  an 
annoyance  to  the  inhabitants. 

Held,  that  section  60  and  the  above  regulation  do 
not  cover  the  same  ground,  and  that  section  60  was 
not  impliedly  rej^ealed  by  the  regulations,  nor  was 
the  penalty  provided  for  by  the  said  section  super- 
seded by  them. — Wandswokth  Boabd  op  Wokks 
V.  PaBTTY,  Q.B.D.,  256;  [1899]  1  a  B.  1 ;  68 
L.  J.  Q.  B.  193. 

14.  Management — Street — Costermonger  —  Obstruc- 
tion— Police. — Where  a  costermonger  causes  an 
annoyance  or  obstruction  within  section  60,  sub- 
section 7,  of  the  Metropolitan  Police  Act,  1839,  a 
private  person  aggrieved  by  such  annoyance  or 
obstruction  may  take  out  a  summons  to  recover  the 
penalty  imposed  by  that  section. — Reo.  v.  Francis, 
Walton,  Ex  pabtb,  Q.B.D.  ;  68  L.  J.  Q.  B.  609. 

15.  Management  —  Street  —  Permanent  paving  of 
party  by  local  authority — "  New  street " — Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  ss.  98 
and  105 — Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  112.— The  fact  that 
the  local  authority  have,  under  section  98  of  the 
Metropolis  Management  Act,  1855,  permanently 
paved  and  channeled  the  footway  before  a  number 
of  houses  fronting  a  country  road  will  not  estop 
them  afterwards  when  that  country  road  has,  by 
having  houses  built  continuously,  and  nearly  con- 
tinuously on  both  sides  of  it,  become  a  new  street, 
from  exercising  the  powers  given  by  secton  105  of 
that  Act  by  directing  the  footways  on  both  sides  to 
be  permanently  paved  and  channelled,  and  appor- 
tioning the  estimated  cost  among  the  frontagers, 
includuig  among  these  the  owners  of  the  houses 
before  which  the  footpath  was  previously  paved  and 
channelled  under  section  98. 

'*New  street'*  within  section  112  of  the  Metro- 
polis Management  Amendment  Act,  1862,  exnlained. 
— Ckosse  v.  Wandswoeth  Board  of  woeks, 
Q.B.D. ;  79L.  T,  351. 

16.  Management  —  Street  —  Subsoil  —  Extent  of 
ownership — Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  «.  96— Illegal  breaking  up  of  street — 
Mandatory  injunction. — Held,  that  the  decision  of 
the  House  of  Lords  in  Tunbridge  Wells  Corporation 
V.  Baird,  [1896]  A.  G.  434,  as  to  the  extent  to 
which  the  soil  of  a  street  is  vested  in  a  loc^ 
authority,  under  section  149  of  the  Public  Health 
Act.  1875,  applies  to  the  similar  vesting  in  a  local 
authority  under  section  96  of  the  Metropolis  Man- 
agement Act,  1855,  so  that  the  soil  of  a  street  is 
vested  in  a  vestry  under  section  96  only  so  far  *'  as 
is  necessary  for  the  control,  protection,  and  main- 
tenance of  the  street  as  a  highway  for  public  use." 

An  electric  lighting  company  had  illegally  broken 
up  the  surface  of  a  street  within  the  district  of  a 
vestry  in  the  metropolis,  and  placed  their  pipes  and 
wires  at  a  depth  of  about  two  feet  below  the 
surface. 

Held,  that  the  vestry  were  not  by  virtue  of 


section  96  the  owners  of  the  soil  of  the  street  at 
that  depth,  and  that,  although  the  company  had 
acted  illegally  in  breaking  up  the  street,  the  vestry 
could  not  maintain  an  action  for  a  nuindatory 
injunction  to  compel  the  company  to  remove  their 
pipes  and  wires,  there  being  no  continuing  trespass 
upon  or  interference  with  any  right  of  the  vestiy. 

Decision  of  Jeune,  P.,  reversed. — St.  Maey, 
Batteesba  (Vestey  op)  v.  County  op  London 
AND  Beush  Peoyinoial  Electrio  Lightino  Co., 
C.A.;  [1899]  1  Ch.  474;  68  L.  J.  Ch.  238;  80 
L.  T.  31. 

17.  Management — Streets — Widening — Compulsory 
purchase — Corporation — Power  of  corporation  to  take 
part  of  house — Injunction — Owner — Eight  of  owner 
to  retain  part  not  required — Micha^  Angdo  Taylor's 
Act  {ol  Geo.  3,  c.  aajix.),  ss.  80,  82. — Where  the 
Corporation  of  the  City  of  London  bond  fide  ad- 
judged that  part  of  a  house  obstructed  and  pre- 
vented the  widening  of  a  street,  and  served  a  notice 
on  the  owner  to  purchase  and  compulsorily  acquire, 
under  sections  80  and  82  of  Michael  Angelo  Taylor's 
Act.  the  whole  of  the  house. 

Held,  that,  as  the  corporation  failed  to  show  that 
the  part  of  the  house  remaining  after  they  had 
tiiken  as  much  as  was  absolutely  required  for  the 
widening  of  the  street  would  be  useless  to  the 
owner,  the  owner  was  entitled  to  retain  that  part ; 
and  injunction  granted  restraining  the  corporation 
from  acting  on  the  notice  to  take  the  whole. 

Gordon  v.  The  Vestry  of  St.  Mary  Abbotts.  Ken- 
sington, 38  SoLioiTOEs*  Journal,  580,  [1894]  2 
Q.  B.  742,  considered  and  explained. — Aldis  v. 
City  of  London  Cobpoeation,  Ch.D.  Kekewich^  J., 
514 ;  [1899]  2  Ch.  169 ;  80  L.  T.  683. 

18.  Management  —  Street  —  Widening  —  Land — 
Houses — Severance — Bight  of  pre-emption — Michael 
Angelo  Taylor^s  Act,  1817  (57  Geo.  3,  c.  xxix.),  ss, 
SO,  96. — A  local  authority,  on  the  27th  of  January, 
1899,  requiring  about  lift,  from  two  houses  for  the 
purpose  of  widening  a  street,  agreed  to  sell  such 
portions  of  the  houses  as  were  not  required  to  the 
owner  of  warehouses  on  the  opposite  side  of  the 
street. 

On  the  15th  of  February,  1899,  the  local  authority, 
by  resolution,  made  an  adjudication,  and,  on  the 
16th  of  February,  gave  the  owner  of  the  two  houses 
notice  to  treat. 

The  owner  brought  this  action  against  the  local 
authority. 

Held,  that  the  defendants,  at  the  time  they  gave 
notice  to  treat,  having  a  purchaser  ready,  and  not 
having  given  the  plaintiff  the  option  of  purchasing 
the  portions  of  his  houses  not  required  for  the 
widening  of  the  street,  the  adjudication  of  the  15th 
of  February,  1899,  was  wrong,  and  ultra  vires,  and 
there  must  be  a  perpetual  injunction  to  restrain  the 
defendants  from  proceeding  on  their  notioe  to  treat 
dated  the  16th  of  February,  1899.— Feaenlby  v. 
LiMEiiousK  BoAED  OF  WoEKS,  CA.D.  Kekewich,  J. ; 
68  L.  J.  Ch.  344 ;  80  L.  T.  351. 

19.  Management — Trespass  by  vestry — Laying  of 
new  drain  —  Comitensation — Damages — Consent  of 
London  County  Council — Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  ss.  57,  59,  60,  69.— 
Where  a  metropolitan  vestry  acting  on  the  reports 
of  its  officers  had  passed  resolutions  recorded  on  its 
minutes,  and,  in  accordance  with  such  resolutions, 
but  without  obtaining  the  leave  of  the  county 
council,  entered  upon  the  plaintiff's  premises  and 
inserted  a  new  system  of  drainage, 

Held,  that,  on  the  proper  construction  of  the 
Metropolis  Management  Act,  1855,  the  vestry  had 
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oommitted  a  treepMB,  and  had  done  an  illegal  act 
for  which  they  were  liable  in  damages;  bat,  the 
plaifitaiT  not  having  snffBred  injury,  and  having 
consented  to  the  work,  judgment  was  given  for  the 
vestry,  the  defendants,  with  costs.  —  LoNO 
FULHAM  YxsTBY,  Qh,D.  Kekewich,  c/.,  56. 


v. 


MIDDIiESEX     EEGISTBT     ACT.  —  See     Bank- 
ruptcy, 27. 

MINB:— 

1.  LeUing  down  swrfcLce — ^i*^^  to  support — Power 
to  work, — In  the  year  1865  Lady  W.,  the  plaintiff's 
predecessor  in  title,  sold  and  conveyed  to  J.  C.  & 
Sons  (Limited),  at  the  price  of  £26,500,  all  the 
mines,  veins,  and  seams  of  coal,  iron,  and  other 
ores  under  certain  hereditaments  known  as  the  S. 
Estate,  containing  1,178  acres  or  thereabonts, 
together  with  full  power  to  make,  sink,  and  work 
all  such  pits,  shafts,  drifts,  levels  .  •  .  and  do 
all  such  other  acts  as  might  be  deemed  necessary 
or  convenient  for  working,  searching  for,  getting 
and  raising  the  same  and  to  do  all  other  works  and 
things  which  might  be  necessary  or  convenient  for 
the  purposes  aforesaid,  or  any  of  them,  doing  as 
little  damage  as  might  be  consistent  with  the  due 
and  proper  carrying  out  of  the  said  works.  The 
deed  contained  a  covenant  by  the  company  not  to 
sink  any  shaft  or  drive  any  level  which  should  or 
might  weaken  or  damage  any  building  on  the 
vendor's  lands,  and  to  make  satisfactum  to  be 
assessed  as  therein-mentioned  for  the  spoil,  or 
damage,  or  injury  done  to,  in,  and  upon  the  said 
lands  Dy  the  machinery  for  getting  and  raising  the 
said  coal,  or  by  the  sinking  or  working  of  any  pit 
or  shaft,  or  otherwise  by  virtue  of  or  under  the 
powers  aforesaid. 

The  defendants  in  this  action  were  lessees  of  J.  0. 
&  Sons  (Limited).  They  were  working  on  the  long- 
wall  system  some  of  the  deeper  seams  of  coal  under 
the  8.  Estate,  and  had  caused  some  subsidence  of 
the  surface  in  places,  but  no  substantial  damage 
was  proved. 

The  plaintiff  brought  this  action  for  an  injunction 
to  restrain  tbe  defendants  from  working  the  coal  so 
as  to  causA  subsidence  of  the  surface. 

The  defendants  claimed  a  right  to  cause  sub- 
sideuce  so  long  as  they  worked  in  a  proper  method. 
There  was  a  conflict  of  evidence  whether  it  was 
pofisible  to  work  the  coal  at  all  without  causing 
subsidence,  but  it  was  in  effect  admitted  that  it  was 
not  possible  to  do  so  at  a  profit. 

Held,  th  «t  the  grant  of  the  minerals  did  not 
expressly  or  by  necessary  implication  give  power  to 
let  down  the  surface,  and  the  plaintiff  was  entitled 
to  tbe  injunction. — Westmobeland  (Eabl)  v.  New 
Sharlston  Collibey  Co.,  GU.D,  North,  J, ;  79 
L.  T.  716. 

2.  Reservation  from  grant — Bed  rock  and  coal, 
neither  of  immediate  commercial  value — Iiijunctitm, — 
The  defendants  were  the  lessens  of  certnin  lands 
under  a  lease  dated  the  30th  of  September,  1860, 
granted  by  the  predecessor  in  title  of  the  plaintiff, 
the  lease  containing  the  reservation,  **  except  never- 
theless and  always  reserved  out  of  tniei  demine  all 
mines  and  minends  within  or  under  the  sud  land.** 

The  defendants,  in  boring  for  water,  had  bored 
through  a  stratum  of  n-d  rock  and  a  layer  of  coal 
from  six  to  eight  inches  in  thickness,  and  tbe 
plaintiff  moved  for  an  injancrion  to  restrain  their 
so  doing,  on  the  grouuvi  that,  although  it  was 
admitted  that  the  red  rock  and  coal  could  not  be 
worked  for  profit  at  the  present  time,  these  sub- 
stances were  mines  and  minerals  within  the  reserva- 
tion. 


Held,  that  the  plaintiff  was  entitled  to  the  in- 
junction on  the  principle  laid  down  in  Hext  v.  €HU, 
20  W.  B.  957,  L.  R.  7  Oh.  App.  699,  and  explained 
in  Earl  of  Jer$ey  v.  Quardiam  of  the  Poor  of  Neath 
Poor  Law  Union,  37  W.  B.  388,  22  Q.  B.  D.  555, 
that  the  substances  in  question  were  such  as  had  "a 
use  and  a  value  of  their  own  independent  of  and 
separable  from  the  rest  of  the  soil." — JoHsrsxosx  v. 
Ceompton  &  Co.,  Ch.D,  Byrne,  .^.,604:  [1899]  2 
Gh.  190. 

See  also  Inclosare,  1 ;  Limitation  Statutes,  5 ; 
Master  and  Servant,  lo,  31. 

MORTGAGE  :— 

1.  Equitable  mortgage  by  deposit  of  title  deeds^ 
Subaequent  conveyance  by  mortgagor  without  notice — 
Non-investigation  of  mortgagor's  title — Priority, — 
The  plaintiff  was  an  equitable  mortgagee  of  five 
houses  by  deposit  of  the  tide  deeds,  accompanied  by 
a  written  memorandum  of  deposit  and  undertaking 
by  the  mortgagor  upon  request  of  the  plaintiff  to 
execute  a  legal  mortgage.  The  defendant  was  a 
subsequent  purchaser  for  value  from  the  mortgagor 
of  three  of  the  houses  without  aotoal  notice  of  the 
prior  charge,  and  at  the  time  of  her  purohaae  she 
acquired  the  legal  estate.  She  did  not  empiloya 
soUdtor,  and  personally  took  no  part  in  the  matter 
of  the  purchase,  but  left  it  to  be  carried  out  by  a 
friend,  who  was  formerly  a  solicitor's  derk,  as  her 
agent.  No  inquiry  of  any  kind  was  made  by  the 
defendant  or  her  agent  as  to  the  title  of  the  vendor, 
and  no  abstract  of  title  was  called  for  or  supplied. 
The  agent  stated  that  he  made  some  inquiry  as  to 
the  documents  of  title,  and  was  told  by  the  vendor 
that  they  related  to  other  property  as  well  as  to 
the  three  houses,  and  he  shoiddnot  hand  them  over, 
but  would  enter  into  a  covenant  to  produce  them ; 
but  the  judge  was  not  satisfied  that  the  agent* s 
memory  could  be  relied  upon  so  far  as  he 
rnpresented  that  he  made  a  direct  inquiry  after  the 
title  deeds,  and  that  the  vendor  replied  that  he  had 
them.  He  did  not  ask  and  did  not  know  what  the 
documents  of  title  were,  and  never  asked  to  see 
them,  and  no  document  of  any  sort  was  produced 
before  completion  or  handed  over  when  the  purchase- 
money  was  paid  and  the  conveyance  executed. 

Held,  that  the  defendant  did  not  acquire  a  title  to 
the  three  houses  freed  from  the  plaintiff's  oluvge. — 
OuYER  V.  HiNTOK,  Ch,D,  Bomer,  cT. ;  68  L.  J. 
Oh.  94 ;  79  L.  T.  729. 

2.  Fictitious  security — Knowledge  of  third  party — 
Duty  to  disclose — Liability  for  damages  for  deceit, — 
M.  was  fraudulently  induced  to  advance  money  on 
mortgage  to  W.  on  the  security  of  certain  leases, 
which  were  subsequently  proved  to  be  fictitions. 
The  leases  had  been  previously  mortg^aged  to  0., 
who  was  paid  off  by  M.  when  the  latter  advanced 
the  money  to  W.  At  this  date  0.  had  become 
aware  that  the  leases  were  fictitious,  and  that  be 
•1  ad  been  defrauded  by  W.,  but  he  made  no  disdosme 
of  this  fact  to  M.,  and  executed  a  reassignment  to 
him  of  the  so-called  leasehold  premises  as  if  they 
had  been  genuine. 

In  an  action  by  M.  against  W.  and  O.,  claiming 
damages  against  the  latter  for  assisting  in  the  fraud 
by  which  M.  was  induced  to  advance  nis  money  on 
the  security  of  the  fictitious  leases,  the  personal 
security  of  W.,  who  was  now  undergoing  penal 
servitude,  being  valueless. 

Held,  that  under  the  circumstances  0.  was  liable 
to  M.  for  the  loss  and  damage  so  suffered  by  him, 
the  amount  to  be  ascertained  by  an  inquiry  in 
chambers.— Mabnhah  v.  WsAYsa,  (7A.2>.  Bomer,  /. ; 
80  L.  T.  412. 

3.  Foreclosure  —  Parties  —  Debenture  -  holden  — 
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"  FUatifig  teairily." — The  tniateea  of  ft  oompauy, 
\fj  its  snthoritj,  gftve  a  legal  mortgage  m  ^  of 
its  land  to  the  plaiDlifb.  Subsequently  the  company 
ianied  debentnres  to  secure  priuoi^il  lums  and 
inteiett  which  were  thereby  charged  on  all  its 
□ndertaldng  and  preaent  &nd  fntnre  property.  It 
WM  also  provided  that  the  debeutorea  were  "  all  to 
runk  pari  jmttu  in  point  of  charge  aa  a  floating 
eeourity  on  the  property"  thereby  charged.  The 
principal  moneys  thus  charged  were  only  to  beooma 
payaUe  in  certain  event*,  rone  of  which  had 
happened.  , 

The  plaintifFa  Dommenced  a  foredomre  action  to 
which  they  made  not  only  the  truBteeg  and  the 
oompasy,  but  al«o  all  the  delwntnre-boldeTs  defend- 
■ots.  At  the  trial  it  was  objected  on  behalf  of  the 
debenture-faoldera  that  they  were  unneceMarily 
joined  as  parties. 

Held,  Uiat  the  debenture-holders  had  an  im- 
mediate equitaUe  charge ;  that  the  working  out  of 
a  foreclosure  decree  in  their  absence  was  not  a 
dealing  with  its  property  by  the  company  in  the 
ordinary  course  of  its  bumness ;  and  that  they  were 
properly  made  parties  to  the  action. — WAIJ.ADB  v, 
BvBRSHKD,  Ch.D.  Cozftu- Hardy,  J. ;  [1899]  1  Oh. 
8B1 ;  68  L.  J.  Ch.  415  ;  80  L.  T.  523. 

4.  Limitationt,  Slaluta  of  (21  Jac.  1,  e.  16  and  3 
4  4  Will.  4,  c.  27,  «.  i2)—StaluU-barrtd  amareof 
inlerett — Statule-hurrfil  debt — Mortgage  of  reivrtion 
—Mortgagee  the  tenant  for  lift — ForecliMUTK  and  re- 
dtmption  action — Account*  between  Toartgaijor  and 
mortgagee. — A  tenant  for  life,  wiOi  the  duty  of 
keeping  the  property  in  repair,  became  mortgagee 
of  the  reverEdon,  After  her  deatb  her  executors 
hionght  an  action  for  forecloanre.  The  mortgagor 
counter  -  claimed  for  redemption  and  also  for 
damages  for  non-repair,  and  be  was  held  entitled 
to  them.  The  tenant  for  life  bad  lent  him  a  sum  of 
money  greater  than  the  amonnt  of  Bach  damages, 
but  this  debt  was  statute-barred,  ^lere  were 
arrears  of  interest  owing  under  the  mortgage  deeds 
for  more  than  sii  years. 

Held,  that  the  executors  of  the  tenant  for  life 
could  not  treat  the  mortgagor  as  having  been 
repaid  bis  damages  ont  of  the  atatnte-barred  debt- 
Held,  also,  that,  in  taking  the  accounts  between 
mortgagor  and  mortgageee,  all  the  arrears  of 
ii)ter«rt:  must  be  broaght  in,  and  not  merely  those 
which  had  accrued  within  ux  years. — DmoLE  v. 
Copper,  Ch.D.  Byrne,  J.,  379;  [1899]  ICh.  726; 
68  L.  J.  Ch.  337  ;  79  L.  T.  693. 

5.  Loan  on  faith  of  promisi:  to  Iram/er  mortgage — 
Miarepretentationa  to  ttndfr — Part  payment  of  mort- 
gage with  money  Uni — Equitable  mortgage  by  deed  to 
laid*r — Bight  of  lender  to  charge  on  other  property 
comprised  in  fir  it  mortgage — Merger, — 0.,  being 
entitled  to  two  propertiea—namely,  to  No.  1  as 
tniBtee  for  bis  wile,  and  to  No.  2  beneficially,  with 
her  consent  mortgaged  both  to  T.  for  £2,000. 
Afterwards  C.  asked  U.  to  lend  him  £1,200  to  pay 
off  an  existing  mortgage  on  No.  1,  and  promised  M. 
a  transfer  of  the  abore  mortgage,  but  did  not  dis- 
cioae  that  No.  1  belonged  to*]t&8.  0.  or  inform  M. 
of  the  amount  of,  or  the  seouritiea  for,  the  first 
mortgage.  M.  advanced  the  £t,200,  and  C. 
applied  £1,000  in  paying  to  T.  part  of  the  £2,000 
doe  to  him.  Z^ater  C.  executed  an  equitable  mort- 
gage on  No.  1  to  H.  to  secure  the  £1,200. 

Held,  that,  when  M.  advanced  the  £1,200  and 
the  £1,000  was  applied  in  payment  to  T.,  the 
cha^e  on  both  the  above  properties  to  the  extent 
of  the  £1,000  paid  to  T.  was  kept  alive  in  equity  in 
favonr  of  U.,  but  bo  as  not  to  prejudice  the  rights 
ofT.  and  Un.  C. 


Patten  v.  Bond,  37  W.  R.  373,  followed. 

Held,  also,  that  U.  did  not  lose  the  benefit  of 
such  charge  by  taking  the  equitable  mort|ptge 
executed  by  G.  on  No.  1 ,  the  charge  thereby  given 
not  operating  as  a  release  or  extingaisbment:  of  the 
prior  chaise,  and  there  being  no  reason  for  pre- 
suming merger  of  the  securities. 

There  is  no  merger  at  law,  even  of  a  lower  in  a 
higher  security,  if  the  remedy  given  by  the  latter  is 
not  co-exteniive  with  that  given  by  ttie  former. — 
Chbtwtnd  v.  Allen,  Ch.D.  Ranter,  J.,  ZOO ; 
[1899]  lOh.  353;  68  L.  J.  Ch.  160;  80  L.  T.  110. 

8.  Pereonal  property — Statutes  of  Limitation! — 
Equitable  mortgagee  of  eharea  in  a  limited  rximpany — 
Foreciosare — Statfiit'barred  debt — 21  Jac.  1,  c.  16,  i. 
3—3  &  4  Will,  i,  c.  27,  ..  34—37  &  38  Vid.  c.  67.— 
One  of  two  brothers  (who  had  carried  on  business 
in  partnership,  and  were  entitled  to  shares  in  a 
lifnited  company,  the  oartifiaates  of  whioh  were 
deposited  with  a  bank  to  secure  any  overdraft  on  a 
current  account)  died  in  1891,  and  the  aooount  was 
then  closed,  leaving  a  balance  due  to  the  bank.  In 
169S,  no  interest  having  in  the  msBntdme  been  paid 
and  no  acknowledgmeait  of  the  debt  given,  the 
bank  sued  the  surviving  brother  and  Ibe  executor 
of  the  deceased  brother  to  enforce  their  security; 
and,  while  the  former  defendant  did  not  reaist  the 
claim,  the  latter  objected  that  the  debt  was  barred 
by  analogy  by  the  Statutes  of  Limitationa. 

Held,  Qiat  the  bank  were  entitled  to  the  relief 
claimed,  because  there  was  no  provision  in  any 
Statute  of  Limitations  affecting  the  right  of  a 
mortgagee  of  personal  property  to  emoroe  his 
security,  and  the  mere  fact  that  the  personal  claim 
oould  not  be  enforced  did  not  deprive  a  mortgagee 
of  his  right  to  proceed  against  the  property. — 
LoKDOH  Aim  MruLANB  Bank  v,  MiitniELL,  Gh.D. 
Stirling,  J„  602  ;  [1899]  2  Ch.  161. 

7.  Personalty — Covenant  to  make  further  advances 
— Further  advance*  made  by  fret  mortgagee  t^ter 
notice  of  tecondmortgage — Privritiet. — 1111895^.  W. 
mortgaged  his  interest  in  personal  estate  under 
a  wiU  to  the  plaintiff,  but  the  plaintiff  gave  no 
notice  of  the  mortgage  to  the  trustees  of  tlie  will 
until  1S9T.  In  1S96  W.  W.  mortgaged  his  interest 
to  X.  and  T.  to  secure  a  sum  then  advanoed,  and 
also  further  advances  which  X.  and  Y.  covenanted 
to  moke.  X,  and  Y.  duly  gave  notice  to  the 
trustees  of  the  will  of  this  mortgage,  but  bad  no 
notice  of  the  plaintifrs  mortgage  ontil  the  15th  of 
FebruBiy,  1897.  They  made  further  advances 
pursuant  to  the  oovenant  both  before  and  after  the 
I5th  of  February,  1897. 

Held  (revetaing  Eekewich,  J.,  46  W.  K.  362), 
that  the  principle  of  Hopkinton  v.  Bolt,  9  W.  E.  000. 
9  H.  L.  Cas.  S14,  applied,  notwithstanding  that 
the  further  advanoea  were  made  puraoant  to  a 
oovenant,  and  that  X.  and  Y.  were  ei|titled  to 
priority  over  the  plaintiff  only  in  respect  of  auoh 
of  the  further  advanoea  aa  were  made  prior  to  the 

date     when     they     rar^-aoA    nnflon    nf   t-lio     TiUintifrB 
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N.,  the  owner  of  the  equity  of  redemption.  N. 
thereupon  asserted  that  he  was  entitled  to  the 
property,  but  took  no  step  until,  more  than  nine 
years  afterwards,  the  reversion  fell  into  possession. 
He  then  brought  an  action  against  the  executors  of 
E.  to  redeem  the  mortgage  and  to  have  the 
property  assigned  to  him  on  payment  of  what  was 
due  for  principal,  interest,  and  costs. 

Held,  that,  the  sale  beine  hwia  fide  and  a  sufficient 
price  having  been  paid,  there  was  no  ground  for 
saying  the  transaction  was  null  and  void,  and, 
assuming  that  it  was  voidable,  there  was  no  ground 
of  which  the  plaintiff  could  avail  himself  for 
avoiding  it. 

The  rules  for  a  mortgagee  ezercisiog  his  power  of 
sale  laid  down  in  Farrar  v.  Farrars  {Limited^  37 
W.  E.  196,  40  Oh.  D.  395,  and  in  Kennedy  v. 
De  Traffwd,  45  W.  E.  671,  [1897]  A.  C.  180, 
considered  and  applied.— Ntttt  v.  Easton,  Ch,D. 
CozenaSardy,  /.,  430;  [1899]  1  Oh.  873;  68  L  J. 
Oh.  367 ;  80  L.  T.  353. 

9.  Puhlio7iou8e  —  Chodwill  —  Locke  -  King^a  Act, 
1854  (17  &  18  Via.  c.  113).— On  a  mortgage  of  a 
public-house  the  goodwill  is  not  included  unless 
expressly  mentioned. — Bennett,  Ee,  Olabee  v. 
White,  Oh  D.  North,  J.,  406 ;  [1899]  1  Oh.  316 ;  68 
L.  J.  Oh.  104. 

10.  Heal  estate— Equitable  auh-mortgage  by  depoait 
— Priority — Notice — Equitable  atib-mortgageea  of  land, 
— An  equitable  sub-mortgage  by  deposit  of  the 
original  mortgage  deeds  of  real  estate  confers  on 
the  equitable  sub-mortgagees  an  interest  in  the  land 
mortgaged,  and,  consequently,  the  doctrine  of  ob- 
taining priority  by  the  giying  of  prior  notice,  does 
not  apply  in  such  case. 

In  re  Richarda,  Humber  v.  Richarda,  39  W.  E.  186, 
45  Oh.  D.  589,  considered  and  followed. — Hopkins 
v.  Hemswobth,  Oh.D.  Kekeunch,  J.,  26;  [1898]  2 
Oh.  347. 

11.  Bealty  and  peraonalty — IndiviaibU  security — 
BigM  to  redeem  realty  barred — No  right  to  redeem 
peraonalty — Real  Property  Limitation  Acta,  1833  (3 
&  4  WilL  4,  c.  27),  a.  40 ;  and  1874  (37  &  38  Vict.  c. 
57),  a.  8. — ^Where  by  a  mortgage  deed  realty  and  a 
policy  of  insurance  were  conveyed  and  assigned 
respectively  to  the  mortgagee  as  one  indivisible 
security  for  the  mortgage  debt  and  subject  to  one 
and  the  same  proviso  for  redemption,  then,  when 
the  mortgagor's  right  to  redeem  the  realty  has 
been  barred  by  the  Statute  of  Limitations,  his  right 
to  redeem  the  policy  is  also  gone,  because  the 
security  being  one  and  indivisible,  he  cannot  redeem 
part  without  redeeming  the  whole. 

The  Statutes  of  Limitations  which  refer  to  legal 
interests  in  realty,  although  applicable  by  ansJogy 
to  equitable  interests  in  realty,  cannot  be  applied 
by  analogy  to  property  of  an  entirely  different 
nature— viz.,  to  personalty. — Ohabteb  v.  Watson, 
Ch.D.  Kekewich,  J.,  250;  [1899]  1  Oh.  175;  68 
L.  J.  Oh.  1 ;  79  L.  T.  440. 

12.  Receiver — Appointment  by  mortgagee  of  receiver 
— Extent  of  agency — Conveyancing  Ad,  1881,  a,  24 — 
Management  of  buaineaa — Payment  of  mortgagor's 
debta — Statute  of  Limitationa. — A  receiver  appointed 
under  the  terms  of  a  power  in  a  mortgage  deed 
which  extends  the  powers  conferred  by  the  Oonvey- 
ancing  Act,  1881,  s.  24,  to  manage  and  carry  on  a 
business,  is  authorized  to  pay  business  debts  of  the 
mortgagor.  This  authority  is  not  affected  by  the 
death  of  the  mortgagor,  and  payment  by  i^e  receiver 
of  an  instalment  of  a  business  debt  contracted  by 
the  mortgu;or  operates  as  an  acknowledgment  of 
the  whole  debt  by  the  executrix  of  the  mortgagor,  [ 


and  prevents  time  running  under  the  Statute  of 
Limitations. 

Decision  of  Byrne,  J.,  ante,  p.  174,  affirmed. 

Whether  a  receiver  having  no  powers  except  tibose 
conferred  on  him  by  section  24  of  the  Conveyanciiig 
Act,  1881,  could  pay  off  an  unsecured  debt,  quan. 
—Hale,  Ee,  Lilley  v.  Foad,  O.A.,  679 ;  [1899]  2 
Oh.  107  ;  68  L.  J.  Oh.  517  ;  80  L.  T.  827. 

13.  Redempiion — Collateral  advanietge  —  Ckmatant 
for  payment  of  rente  to  mortgagee  after  time  for  jwy- 
ment  of  last  instalment  of  principal — Notice  io  pay  of 
— Tender  after  notice — Withdratoal  of  notice, — ^Thoe 
is  no  rule  that  a  mortgagee  may  not  stipulate  for 
a  collateral  advantage,  so  that  such  advantage  be 
fair  and  reasonable,  and  so  that  it  do  not  preveDi 
redemption  on  payment  of  principal,  interest,  and 
costs. 

A  provision  in  a  mortgage  which  has  the  effect  of 
preventing  redemption  on  payment  of  priocipal, 
interest,  and  costs,  in  accordance  with  the  bargim 
for  payment  thereof,  is  invalid,  and  cannot  enable 
the  mortgaf^ee  to  maintain  any  action,  whe&fr  in 
equity  or  at  law. 

•  A  covenant  in  a  mortgage  of  leaseholds  for  yean, 
that  the  mortgagor  would,  during  the  residua  of  the 
leasehold  term,  notwithstanding  that  all  prindpai 
moneys  and  interest  mieht  have  beoi  paid,  pay  to 
the  mortgagee  one-third  of  the  net  profit  rent,  with 
provisions  for  continuing  the  relative  positions  ol 
mortgagor  and  mortgagee,  and  for  oontinuiag  iiie 
mortgage  for  the  purpose  of  securing  the  one-third. 

Held,  to  be  void  as  operating  to  prevent  redemp- 
tion. 

A  mortgagee  who  had  given  the  mortgagor  notice 
to  pay  off  the  principal  moneys  and  interest  owing 
on  the  mortgage. 

Held,  not  entitled  to  withdraw  the  notioe  without 
the  consent  of  the  mortgagor. — Sahtlkt  v.  Wildi, 
Ch.D.  Byrne,  J.,  297 ;  [1899]  1  Oh.  747 ;  80  L.  T. 
154. 

14.  Redemption — Collateral  advantage  tomortffogee — 
Restrictive  covenant — Injunction. — A  mortgagor  can 
always  redeem  on  payment  of  principal,  interest, 
and  costs,  and  any  bargain  which  is  unconscton^ile 
will  not  be  enforced;  but  a  collateral  s«ieenMBt 
giving  the  mortgagee  some  collateral  a^antage, 
provided  it  is  not  unconscionable  and  does  not  £g 
the  equity  of  redemption,  is  not  invalid. 

Jenninga  v.  Ward,  2  Yem.  520,  and  In  rt  Edwardt' 
Estate,  11  Ir.  Oh.  Eep.  367,  discussed  and  eaqdainsd. 

The  defendant,  being  the  owner  of  a  pnbhe-hoase, 
mortgaged  it  to  the  plaintiff,  with  a  proviso  tfart 
the  loan  should  continue  for  five  years,  and  oovea- 
anted  during  the  continuance  of  the  security  not  to 
sell  on  the  premises  malt  liquors  other  than  those 
supplied  by  the  plaintiff* 

Held,  that  su<m  a  covenant  was  valid,  and  oa^t 
to  be  enforced  by  injunction. — Biggs  v.  Hqdbihott, 
C.A.,  84;  [1898]  2  Oh.  307 ;  79  L.  T.  201. 

15.  Redemption  —  ConsoUdation  *-  Right  of  tak 
mortgagee  to  conaolidate  prior  mortgage  neded  m 
him  jointly  with  another. — ^The  right  to  ooosoli- 
date  two  mortgages  arises  when  &e  title  ol  te 
mortgagees  in  respect  to  each  mortgage  oaa  be 
shown  to  be  vested  in  one  and  the  same  hand, 
and  this  fact  must  be  established  to  bring  into 
operation  the  doctrine  of  conaolidatioii ;  con- 
sequently, in  the  case  of  a  mortgage  of  freebold 
hereditaments  in  which  A.  and  another  were  DUKt- 
gagees  advancing  money  on  a  joint  aoooimt,  and  a 
second  mortgage  of  the  same  hereditaments  sad 
certain  leasehold  premises  in  which  A.  was  sole 
mortgagee,  although  there  is  a  possifaiKty  of  tht 
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moitgagea  beooming  vested  in  one  and  the  same 
hand,  namely,  in  A.  npon  his  garriving  hi«  co- 
mortgagee,  and  notwith  standing  Uie  tact  that  A. 
oonld  give  a  good  receipt  for  the  moneyB  seoored 
OD  both  mortgageH,  the  diMttrine  of  conBolidation 
Hoes  not  applv. — En.ET «.  Hall,  Ck.D.  Stirling,  J.; 
79  L.  T.  244. 

16.  Tranefir — Notice  to  mortgagor — Ominion  to 
give — Nrgligence — Colluaivt  sale  by  mortgag'T  and 
mortgaiiee — Satisfaction  of  mortgage, — The  doctrine 
of  WiUiatnt  V,  Sorrell,  4  Vee.  389,  and  Norriih  t. 
Marihatl,  5  SCad.  ATo,  is  not  applicable  as  against 
■  transferee  of  a  mortgage  where  theie  has  been 
eollniion  between  mortgagor  and  mortgagee  to  pay 
the  debt  to  the  mortgagee. 

W.  having  purchased  and  mortgaged  to  D.,  his 
vendor,  certain  land,  built  hotues  thereon  and  sold 
the  honses  to  the  plaintiff.  Prior  to  the  sale  D. 
transferred  the  mortgage  to  the  defendant.  The 
conveyance  to  the  plaintiff,  to  whioh  both  W.  and 
D.  were  parties,  recited  [ijiter  alia)  that  D.,  being 
leised  for  on  unencumbered  estate  in  fee  simple  in 
posseadon,  agreed  to  sell  to  W.  for  £100,  but  that 
no  conveyonoe  hod  been  executed,  which  redtal  was 
hlse  to  tbe  knowledge  of  W.  The  pnrohase'money 
was  paid  to  D.,  who  retained  a  sum  for  priudpal, 
interest,  and  costs,  but  it  was  not  shown  to  the 
■atisfactioii  of  the  court  how  the  sum  was  arrived 
at.  The  plaintiff  had  not  actual  notice  of  the 
defendant's  security,  and  W.  had  not  bad  notice  of 
the  transfer  of  the  mortgage  given  him  by  the 
defendant,  and  denied  knowledge  of  the  transfer. 
T).,  who  had  been  employed  bv  the  defendant  to 
collect  the  interest  on  the  defendant's  mori^gage, 
after  paying  interest  on  the  mortgage  for  some 
yean  to  the  defendant,  absconded,  and  nothing 
ccnld  be  recovered  from  him. 

Held,  that,  although  payment-off  of  the  mort- 
Bsge  debt  to  the  mortgagee  by  a  mort,gagor  after, 
but  without  notice  of,  a  transfer  mnst,  in  the 
absence  of  collusion,  be  allowed  to  the  mortgagor 
■a  against  the  tranaferoe,  as  settled  by  the  above- 
named  cases,  this  doctrine  ought  not  to  be  extended 
to  a  case  where  the  money  which  was  said  to  have 
be«u  paid  in  satisfaction  of  the  mortgage  was  part 
of  the  purchase-money  procured  by  a  false  recital 
in  the  oonveyoQce  to  the  purchaser  to  the  effect 
that  there  was  not  and  never  hod  been  any  mort- 
gage; that  the  case  mnst  be  Seated  as  one  of 
Dollusion  between  W.  and  D.  to  obtain  the 
purchase- money  by  means  of  false  recitals ;  and 
therefore  that  tite  retention  of  port  of  the  purohase- 
Qioni-y  by  D.  was  not  tHjuivalent  to  payment-off  of 
any  part    of    the    mortgage.— DixoN  v.   WiNCH, 

Ch.J).  Ciaent-Eardy,  J.,  620. 

17.  Undue  influence — PretwnjAion  o/— Parenf  and 
child — Absence  o/ independent  advice — Advance  MCTireci 
to  father  in  embarraued  circuTnstancet. — In  1S78  a 
widower,  who  was  living  with  his  four  daughters, 
two  of  whom  had  recently  attained  twenty-one 
yean  of  age  and  two  were  minors,  was  in  embar- 
rasied  circumstances.  He  hod  mortgaged  the  life 
interest  to  which  he  was  entitled  itnder  a  certain 
will,  and,  his  o&irs  having  become  more  involved, 
bankruptcy  proceedings  were  threatened,  The 
eldest  of  the  daughters,  thtrn  about  twenty-two 
years  old,  became  acquainted  with  the  circum- 
stances, and  in  order  tJ)  save  her  father  from  being 
sdjudioated  a  bankrupt  she  was  induced  to  mort- 
gage  her  reversionaiy  interest  nnder  the  same  will 
for  the  purpose  of  raising  some  money  to  pay  his 
dehtf.  She  hod  no  independent  legal  advice  in  the 
transaction.  The. mortgage  was  prepared  by  her 
father's  solidtore,  one  of  ue  firm  bedng  also  one  of 


the  mortgagees.    The  mortgage 

the  father's  inetructiona  alone  h 
hod  any  interview  with  the  dai 
solioiton  also  acted  for  the  mo 


Upon  the  direction  of  the  U 
action  was  bronght  on  behalf 
against  A.,  the  survivor  of  the 
her  father  to  set  aside  the  moi 
versionary  interest  on  the  groi 
fluence.  The  father  died  after  1 
of  the  action. 

Held  {diieentiente  Williams,  L.< 
action  was  set  in  uiotion  by  tl 
carried  out  by  his  influence  over  '. 
A. ,  the  mortgagee,  had  notice  o 
of  affairs  at  the  time  of  the  i 
could  not  therefore  be  regardei 
value  without  notice;  and  that 
deed  most  be  set  aside  on  the  p: 
by  cases  such  as  Archer  v,  Huds 
p.  5S0,  and  Wright  v.  Vanderpl 
8  De  G.  M.  &  G.  133. 

Bainbrigge  v.  Browne,  1 8  Ch.  D. 
on  the  ground  that  there  the 
pendent  BolicitoTs  and  hod  no  no 
De  Wittb  v.  Addison,  G.A.  ;  8' 

See  also  Bill  of  Sale,  1 ;  Inlan 
Landlord  and  Tenant,  20 ;  limi 
Practice,  19;  Settlement,  5 ;  Tri 

NATAL,  LAW  of:— 

1.  Dolus  molua—Pr  I'on'iy  of  it 
— Registered  transfer  set  juiJe. — I 
executor  dative  of  a  deceased  i 
lands  in  Natal  and  his  transfer 
transfer,  it  appeared  that  the  pi 
transfer  from  the  owner  in  hia 
purchase-money,  and  received  t 
had  omitt«d  to  complete  regis 
had  placed  a  resident  agent 
management.  It  also  appeared 
ants  had  obtained  orders  from  tl 
of  certified  copies  of  such  title-de 
lost,  and  for  sale  by  the  execute 
contract,  concealing  the  fact  tl 
the  lands  held  under  an  ollegei 
which  might  possibly  be  accoE 
sion  of  the  title-deeds,  and  thei 
registered  their  transfer. 

Held,  that  this  constituted  dd\ 
meaning  of  Boman-Datch  lav 
transfer  must  be  set  aside ;  and 
had  a  locas  standi  to  maintain  th 
Bkeotheil,  P.O.;  [1899]  A.  C. 
81 ;  80  L.  T.  428. 

2.  Practice— Af/peal— Sight  of 
Jurisdiction  of  Saprtme  Ciiurt— . 
5  and  S—CunHTuction. — Under 
1897,  ss.  5  and  6,  an  appeal  lies 
alone  from  a  decision  ol  its  licet 

No  appeal  lies  from  the  de 
council,  A  summons  for  a  writ 
by  the  Supreme  Court  issued  Qn< 
s.  8,  cannot  in  appeal  be  treat 
certiorari  contrary  to  the  plai 
partieH  and  of  the  court  belovi 
CASTLE  CoapoaATiON,  P.O. ;  [1 
L.  J.  P.  C.  39  ;  79  L.  T.  600. 

NEGLIGENCE  :— 

1.  Injury  causing  death — Alit 
— CorM*  of  action  oattidejurisdid 
Acts,  1646  and   1864  (9  &   10  F 
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Vict,  c.  95). — ^The  proTinoiu  of  the  Fatal  Aooidents 
Acts,  1846  and  1864,  by  whioh  damages  can  be 
recovered  for  death  caused  by  negligence,  do  not 
apply  for  the  benefit  of  aliens  abroad,  and  there- 
fore the  representatiye  of  an  alien  whose  death  has 
been  caused  by  the  negligence  of  a  British  subject, 
outside  the  jurisdiction  of  the  court,  cannot  main- 
tain an  action  to  recover  damages  in  respect  of  the 
death.— Adam  v.  British  ajxi>  Foreign  Steam- 
ship Co.,  Q.B.D. ;  [1898]  2  Q.  B.  430;  79  L.  T.  31. 

2.  Principal  and  agent — Contractor — Dangerous 
work  on  highway — Liability  of  principal  for  negligence 
of  contrcustor. — The  defendants  were  engaged  in 
laying  down  wires  in  tubes  under  the  pavement  of 
a  street.  After  the  wires  were  laid  the  connections 
between  the  tubes  were  made  by  a  plumber  under 
a  contract  with  the  defendants,  whereby  he  agreed 
to  do  the  work  to  the  satisfaction  of  the  foreman 
in  charge  at  a  fixed  sum  per  connection,  the  plumber 
to  sn]^ply  the  necessary  men  and  materials.  The 
soldering  material  used  for  making  the  connections 
was  melted  in  an  iron  pot  on  the  foot  pavement, 
and  it  was  necessary,  for  the  purposes  of  the  work, 
to  obtain  a  flare  from  a  benzoline  lamp,  which  was 
done  by  applying  heat  to  the  lamp.  To  obtain  the 
flare  the  plumber's  man  plunged  the  lamp  into 
the  molten  solder  (this  being  a  usual,  proper,  and 
necessary  operation  with  a  lamp  in  good  order), 
when,  in  consequence  of  the  safety-valve  being  out 
of  order,  the  lamp  exploded,  and  molten  solder  flew 
up  and^  injured  uie  plaintiff,  who  was  passing  by. 
The  evidence  was  conflicting  as  to  whether  one  of 
the  defendants*  men  was  assisting  the  plumber's 
man  in  the  work. 

In  an  action  in  the  ^unty  court  to  recover 
damages  for  the  negligence  of  the  plumber's  man 
in  plunginff  a  defective  lamp  into  tiie  metal,  ihe 
judge  found  that  the  defendants  had  in  substance 
the  control  of  and  supervised  the  work  whicdi  the 
plumber  did ;  that  the  plumber  was  in  the  position 
of  a  servant  ,*  and  that  the  defendants  were  liable. 

Held,  that  the  judgment  of  the  county  court 
judge  must  be  affirmed,  because  there  was  evidence 
that  the  work  was  being  jointly  executed  by  the 
defendants  and  the  plumber,  and  that,  therefore, 
the  defendants  were  liable  for  the  negligence  of  the 
plumber's  man ;   and,  further,  assuming  that  the 

Slumber  was  an  independant  contractor,  that  the 
efendants  were  executing  on  a  highway  works 
likely  to  cause  danger  to  we  public  unless  precau- 
tions were  taken,  and  were,  therefore,  liable  for  the 
negligence  of  the  contractor's  workman  in  the 
execution  of  the  works,  such  negligence  not  beiog 
a  casual  or  collateral  act  of  negligence. 
Decision  of  the  Divisional  Court  (an^,  p.  203, 

S1899]    1    Q.    B.    221)   reversed.  —  Holliday   v. 
Utional  Telephone  Co.,  C,A.,  668. 

3.  Principal  and  agent — Contractor — Paving  road — 
Liability  of  local  atUhority^Practice — Payment  into 
court  by  one  defendant — Verdict  against  both  for 
smaller  sum — Ord,  22,  rr.  1,  6. — A  district  council 
employed  a  contractor  to  make  up  a  road,  which 
was  being  used  by  the  public,  under  section  150  of 
the  Public  Health  Act,  1875.  In  the  course  of  the 
work  the  contractor  negligentiy  left  a  heap  of 
earth  unfenced  and  unlighted  on  the  road,  over 
which  one  of  the  public,  while  passiog  along  the 
road  at  night,  fell  and  was  injured.  In  an  action 
against  the  district  council  and  the  contractor  to 
recover  damages  for  the  personid  injuries  so 
sustained, 

Held,  tiiat  as  the  work  which  the  contractor  was 
employed  to  do  would,  unless  precautions  were 
taken,  cause  danger  to  the  public  passing  along 


the  road,  an  obligation  was  thrown  upon  the 
district  coundl  to  see  that  the  naoessary  pn- 
cautions  were  taken,  and  they  were  therefore 
liable  for  the  negUgenoe  of  their  oontraotor  in  not 
taking  proper  precautions,  such  negUgenoe  not 
being  merely  a  casual  or  coUateral  act  of  nig- 
ligence. 

The  defendants  delivered  separate  defences,  belli 
denying  liability.  The  contractor,  with  a  deDtsl 
of  liamlity,  paid  £75  into  court.  The  distriet 
coundl  did  not  pay  money  into  court,  bat  pleaded 
that  their  co-defendant,  while  denying  liaUifcy, 
had  paid  £75  into  court,  and  that  sum  vis 
sufficient  to  satisfy  the  plaxntifTs  daim..  The  jnzy 
found  a  verdict  for  the  pjaintiff  for  £50. 

Held,  that  as  the  district  council  had  not  ndd 
money  into  court,  the  plaintiff  was  entitled  to 
judgment  against  them ;  but,  as  the  £50  had  been 
recovered  from  their  co-defendant,  tiie  judgmsnt 
must  be  limited  to  costs. 

Judgment  of  Bruce,  J.,  [1898]  2  Q.  B.  212, 
affirmed. — Penny  v.  Wimbledon  URBAir  Disrucr 
Ck)TTNClL,  CA.,  565 ;  [1899]  2  a  B.  72 ;  68  L.  J. 
Q.  B.  704 ;  80  L.  T.  615. 

4.  Ship  —  Charterer  —  Liability  of,  for  defedUtt 
condition  of  ship — Breach  of  duty. — ^The  defsndaat 
chartered  for  a  single  voyage  a  vessel  which  was  st 
the  time  at  sea  and  in  ballasL  The  charter-party 
dedared  that  she  was  in  every  way  fit  for  the 
servioe,  and  provided  that  she  shoold  be  so  maiB- 
tained  by  the  owners.  On  the  altemooii  of  the 
5th  of  April  the  vessel  was  put  at  the  defendant*! 
disposal  in  dock,  and  twe  hours  afterwards  the  load- 
ing began,  the  defendant  having  oontrmoted  with 
a  stevedore  for  the  purpose  who  had  ennged  Ihs 
plaintiff  amongst  others  to  carry  <mt  the  work. 
Fifteen  minutes  later  the  phunttff,  in  the  ooniie  of 
his  work,  had  to  descend  a  ladder  leading  into  the 
hold.  It  came  adrift,  and  the  plaintiff  fell,  sostsia- 
ing  injuries  for  which  he  sued  the  defendant. 

Held,  that  the  defendant  was  liable  to  the 
plaintiff,  since  it  was  his  duty  under  tiie  msam- 
stances  to  make  some  inspection  of  the  ▼cbsoI  beion 
allowing  the  stevedore  and  his  men  to  go  on  IxMod 
her,  and  since  the  slightest  inspection  would  have 
revealed  the  defective  state  of  the  ladder. — Mamxei 
V.  SOOTT,  Q.B.D.,  666 ;  [1899]  1  a  B.  986 ;  68 L.  J. 
a  B.  736. 

See  also  Landlord  and  Tenant,  18 ;  Master  and 
Servant,  2,  30;  Mortgage,  16;  Fdnoqial  and 
Agent,  2. 

NEWFOUNDLAND,  LAW  of  :— 

BanJt^Ptiority  of  Crown  debts—dS  Vid.  c  3- 
Dehts  due  to  boards  of  education — Eduoaiion  Acts  ^ 
1892  and  1893.— Nev^oundland  Aot  58  Vict.  o.  3, 
pMsed  for  the  winding-up  and  liquidation  of  a 
bank,  provided  that  priority  be  given  to  all  dcMi 
and  claims  due  to  the  Crown  or  to  the  Chyvemfluat 
or  revenues  of  the  colony. 

Held,  that  balances  in  the  books  of  the  bank  to 
the  credit  of  the  various  boards  of  ednoation  in  tte 
colony  were  not  such  debts  and  daims  as  afaressid. 
It  appeared  that  the  boards  were  not  ouusmutsd 
by  the  Education  Acts  of  1892  and  1893  mere  agcalf 
ox  the  (Government,  but  had  a  discretionaxr  power, 
independent  of  the  Qovemment,  in  eocpending  sock 
balances. — Fox  v.  NEWFOUHDUkBD  QoYZBJnaiT. 
P.C.  \  [1898]  A.  0.  667. 

NEW  SOUTH  WALES,  LAW  of  :— 

1.  Civil  servant—Civil  Service  Act,  1884(43  Fiel. 
No.  24),  ss.  10,  ^e—Abolition  of  office-^Conmenrnttiem 
—Although  New  South  Wales  *•  aWl  Servios  Aot, 
1884,"  deprives  the  Crown  of  its  right  to 


WmUt  B«pgttn,  Oat.  14,  UMk] 

141      New  Houih  Wakt,  Law  of.  DIGEST. 


Nm  Zealand,  Lam  of.  14^ 


oinl  wmnts  eammuily  without  following  th« 
prooeduia  prewribed  thersn,  yet  it  doea  not  take 
away  the  right  of  the  Otown  to  ftboUah  »  dnl 

Held,  that  the  holdra  of  sa  iboliihed  offloe, 
niikM  entitled  to  a  luperaimtiatioii  aUowwioe  under 
the  Aot  of  1684,  ia  not  bj  the  tme  oonstmotion  of 
HOtaoDB  10  a&d  46  entitled  asJor  breach  of  contraot 
to  a^  other  oompeaaation.  It  is  at  the  option  of 
the  OoTemment  whether  he  shonld  be  offered  an 
eqniTalentoffioe.— ToUMO  v.  Wau,kk.  P.O.;  [1898] 
A.  a  061. 

2.  Grwin  Land*  AcU,  1884  (48  Ffct  No.  18),  t. 
102;  1895  (o8  &  59  Via.  No.  18),  te.  10,  11,  13— 
Applioalicm  for  additional  conditional  purehaie — 
Sapotidtnt  barred  under  one  Act,  in  time  under  the 
otAcr.— Undai  the  Crown  Lands  Act,  1894,  the  land 
in  iiiit  was  reserved  for  e  poblic  purpose  by 
notification  on  the  4th  of  July,  189G. 

On  the  9th  of  Jannary,  1897,  the  nodfioation  was 
revoked,  and  it  was  notified  in  the  Qaxette  of  that 
day  that  it  was  set  apart  for  homestead  seleotionB 
under  teotioiu  10  and  19  of  the  Crown  Lands  Act 
of  1896. 

Held,  that  the  respondent's  aj^oation  on  the 
Ulh  of  Febmar^,  1897,  to  take  the  land  as  an 
additional  conditional  pnrohaBe,  though  within  the 
forty  days  of  grace  preeoribed  by  section  II  of  the 
later  Act,  was  nerntheless  barred  as  having  been 
made  before  the  expiry  of  Uie  sixty  days'  delay 
pneoribed  by  section  102. of  the  Aot  of  1884. 

Chllea  V.  MiniOer  of  Landa,  [1S99J  A.  C.  90, 
followed.'— UmisiBR  fob  Landb  v.  Sasrinqtov, 
P.O.  [1899]  A.  C.  408 ;  68  L.  J.  P.  C.  60 ;  80 
L.T.  604. 

3.  Crown  Lands  AcU — Be/erente  bif  Land  Appeal 
Goiarl  to  Supreme  Court — E^gwt  of  decition.--ui  a 
■nit  l^  the  respondent  agiuut  the  appellant  to 
Teoover  certain  lands,  it  appeared  that  in  an  appeal 
to  the  I^nd  Court  to  which  the  respondent  and  the 
Unister  for  I^nds  were  parties,  and  of  which  the 
appellant  had  notice  as  a  party  int«reeted,  a 
reference  was  made  to  the  Supreme  Court,  which 
deoided  that  at  the  date  of  the  a^ell&nt's  applica- 
tion for  them  the  lands  were  not  Grown  lands,  and 
therefore  not  open  for  selection. 

Held,  that  tins  deciaion  was  oonolusiTe,  and  could 
not  be  reopened,— GABnaXY  v.  Flood,  P.C.  ;  [1898] 
A.  C.  687. 

4.  Oroum  Land*  Acl» — Seturaed  area — Leatehold 
area — Leaiehoid  area — Croum  LandeAd,  1895  (58  & 
39  VicL  No.  18),  m.  6.  11.— Under  section  5  of  the 
Crown  Lands  Act,  1895,  leasehold  area  becomes 
reanmed  area  after  notification  to  that  effeot  in  the 
Oaiette,  A  grant  to  a  t«nant  on  the  expiry  of  his 
lease  of  a  pre^rentialoocnpation  licence  in  regard  to 
hit  holding  doee  not  imdar  the  Crown  Lands  Acta 
ohanm  ita  ohaiaoter  to  that  of  a  reeomed  area. 
Nor  ooea  a  Oazette  annomicement  of  mioh  liocooe 
operate  as  a  notice  that  the  area  affeoted  has  been 
resumed. 

Held,  aooordingly,  that  the  appellant  had  no 
title  to  antly  before  notification  under  seotitai  5  for  a 
conditions!  lease  of  land  held  under  a  lioenoe ;  and 
that  section  11  of  the  same  Act  (which  only  saves 
existing  rights)  did  not  avail  him.— CoLLEsa  v, 
MrawTKR  FOB  Lands,  P.C.;  [1899]  A.  C.  90;  68 
L  J.  P.  C.  9 ;  79  L.  T,  fiOS. 

9.  Income  iaa>^Taaabie  ineomt — Mortgagee — Land 
and  Income  Tax  Atteaimetd  Act,  1895  (59  Vict. 
-Vo.  15),  as.  27,  28,  snb-tection  l~Oonstriietion.— 
TTnder  the  New  South  Wales  l4md  and  Income 
lax   Assessment   Act,  1895,    a.  27,    the    taxable 


amount  of  the  respondent's  inoome  v 
the  amount  of  its  income  derived  fron 


8  limited  to 
mortgages; 
under  section  28,  tub-seotion  1,  certain  expenses 
inonired  by  the  tupayer  "  in  the  production  of  his 
income"  were  to  be  deduct«d. 

Held,  ^t  by  the  trae  constmction  of  the  sub- 
section the  reepondent  was  entitied  to  deduct  all 
expenses  incurred  in  the  production,  not  merely  of 
ita  moriigage  inoome,  but  of  its  income  aa  a  wholr. 
— CoMMiflsiONKBS  OF  Taxation  b.  Teeok,  P.C.  ; 
[1899]  A.  C.  264 ;  79  L.  T.  601. 

6.  Practice  ~  A 
Trespass — New  I 
Lands  Act,  1894 
lease  application.— 
jnuotiona,  of  an 
not  beenoonragec 

"Where  an  inter 
reertiaining  the 
mining  upon  Ian 
lease  appuoation 
section  8  of  the 
Private  Lands  A 
right  and  snthoi 
made  aj^lioataon 
for  a  twenty  yean 

Held,  that  th< 
atatatory  right  t 
standi  to  ap^uy  toi 
maintained  till  dii 
V.  ZOBKL,  P.C;  [ 
47  ;  79  L.  T.  602. 

7.  Probate  dtay^ 
T^nd — Delay — Si 
No.  3)  and  1886  (5 
paid  probate  duty 
partly  witit  a  reae 
excess  ref  nnded  i 
was  snbaequenUy 
dnty  at  all  was  pa 

Held,  that  an  a 
for  a  mandaTaus  t 
was  not  brought  v 
be  refuaed,— Bm 
Stamp  Dtttibs,  1 
P.  C.  36. 


when  and  where  i1 
be  published  at  n 
time.  A  newspi 
betting  intelligen 
within  the  mean 
protect  the  co^yri, 
with  borse-raang. 
Ch.D.  Oozent-Harc 
L.  J.  Ch.  408 ;  80 

NEW  ZBALAND, : 
Poututu  Jtirisdi 
Effect  of  proceeding 
Land  Courts  Acts, 
as.  76,  78 ;  (52  Vv 
rehear — Right  of  a; 
Hubeequenl  genen 
interfere  with  a 
intention  so  to  do 
Held,  that  curre 
Court  under  a  s| 
New  Zealand  Poui 
not  stayed  by  t^ 
the  Tatidatioo  Ooi 
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EroYirion  contained  in  the  Act  establishing  the 
ktier  court  to  the  effect  that  commencement  of 
prooeediiigB  therein  shaJl  operate  as  a  stay  of  pro- 
ceedings in  any  other  court  in  respect  of  the  same 
mattersi 

Held,  also,  that  the  jurisdiction  to  rehear — ^that 
is,  to  entertain  an  appeal — given  by  die  Native  Land 
Courts  Acts  of  1886  and  1888  is  not  confined  to 
oases  where  the  title  to  particular  land  has  been  the 
only  question  decided  by  the  court  of  first  instance ; 
but  extends  to  cases  where  the  decision  is  embodied 
in  the  same  decree  with  other  matters  not  of  an 
appealable  nature. 

*  Under  the  spedal  Poututu  Act  orders  as  to  title 
to  land  are  also  appealable  in  the  same  way  ;  and 
held  accordingly  that  the  appellant  was  entitled 
thereunder  to  a  rehearing  of  judgments  concerning 
the  title  to  Poututu  lands,  and  that  the  Native  Land 
Court  had  jurisdiction  to  grant  such  r^earing, 
proceedings  therein  not  being  stated  by  the  res- 
pondents' commencement  of  proceedings  in  the 
Validation  Court.— Babkbr  v.  Bdgbb,  P.C:  [1898] 
A.  C.  748;  79  L.  T.  151. 

See  also  Charity,  5. 

NUISANCE  :— 

Injunction — Oaa  company  —  StatvJtory  powers — 
Oaavwrka  Clauses  Act,  1847  (10  &  11  Viet,  c  15),  «. 
29^Gasworks  Clauses  Act,  1871  (34  &35  Vict.  c.  41), 
s,  9. — ^A  gas  company  was  authorized  by  its  special 
Acts  (which  incorporated  the  (Gasworks  CUusee 
Acts,  1847  and  1871),  to  purchase  certain  land  and 
to  erect ^^^holders  thereon;  these  Acts  contained 
no  provision  for  compensation  to  persons  injuriously 
affected  thereby. 

Held,  that  ike  gas  company  was  not  thereby 
entitled  to  erect  works  in  such  a  way  as  to  interfere 
with  the  riffhts  of  the  owner  of  the  adjoining  land 
to  light  and  support 

Dedflion  of  North,  J.  {ante,  p.  222),  aflfirmed.— 
JoBDKsoN  V.  Sutton,  &o.,  Oas  Co.,  O.A. ;  68  L.  J. 
Ch.  457 ;  80  L.  T.  815. 

See  also  Local  Qovemment,  14,  16;  Trade 
Union,  2. 

NULLUM  TEMP  US  ACT:— 

New  South  Wales— Construction  o/ statute— Slilkim 
Tempus  Act  (9  Geo.  3,  c.  16).— The  English  Nullum 
Tempus  Act  is  in  force  in  the  colony  of  New  South 
Wales,  and  applies  to  land  which  has  never  been 
granted  out  or  dealt  with  by  the  Crown. — 
Attobney-Genebal  fob  New  Sottth  Wales  v. 
Love,  P.a.,  81 ;  [1898]  A.  C.  679. 

PABTITION  :— 

Practice — Judgment — Expenditure  in  improvements. 
— liinutee  of  judgment  in  a  partition  action  direct- 
ing an  account  and  inquiry  as  to  ezpenditm^  in 
permanent  improvements. — Williams  v.  Williams, 
Ch.D.  Kekewich,  J.;  68  L,  J.  Ch.  528 

PARTNERSHIP  :— 

1.  Assets — Deposit  of  titU-deeds  by  partner  to  secure 
partnership  debt — Devise  of  real  estate — Sufficiency  of 
partnership  assets  to  pay  debts  in  full — Real  Estate 
Charges  {Locke-Kins^ s)  Act,  1854  (17  &  18  Vict.  c. 
113),  s.  1. — A  testator  who  was  a  partner  in  a  firm 
of  shipbuilders  had  deposited  at  a  bank  the  title- 
deeds  of  a  real  estate  belonging  to  himself  to  secure 
the  partnership  overdraft.  By  his  will  he  specifi- 
cally devised  the  real  estate.  The  partnership 
assets  were,  at  the  testator's  death,  sufficient  to 
pay  the  firm's  debts. 

Held,  affirming  Bomer,  J.  (46  W.  B.  478),  that  the 
charge  only  extended  to  the  debts  of  the  partner- 
ship,  and   that,  as    the   partnership  assets  were 


sufficient  to  pay  these,  no  part  thereof  was  a  chaise 
on  the  real  estate  of  the  testator  comprised  ta  & 
memorandum  of  charge. — ^BrrsoE,  Be,  Bit905  t . 
Ritson,  C.A.,  213;  [_1899]  1  Ch.  128;  68  L.  J.  Cii. 
77 ;  79  L.  T.  455. 

2.  Sale  of  business  to  surviving  partner — *'  E/eeU 
and  securities  ** — Goodwill. — Co-partners  carried  on 
business  under  the  style  of  L.  &  B.  until  1876, 
when  L.  died.  D.  then  entered  into  a  partncEship 
with  M.,  under  articles  which,  inter  alia,  provided 
that  the  business  should  be  oanied  on  under  the  (M 
style  of  L.  &  D.-,  and  that  in  the  event  of  th« 
decease  of  either  partner  the  survivor  might 
purchase  the  whole  business,  and  for  such  purpov 
a  general  acooont  of  the  firm's  property  should  be 
made,  including  all  the  "effects  and  securitifli,'* 
and  the  value  hereof  should  be  calculated  as  at  tb« 
date  of  such  decease. 

Upon  the  death  of  D.,  the  parties  interested 
appointed  the  same  person  to  be  arldtrator  and 
appraiser,  and  this  person  stated  a  special  case  to 
the  court  under  section  19  of  the  Arbitration  Act. 
1889,  for  a  decision  as  to  whether  he  ought  to 
include  the  goodwill  of  tiie  firm  in  his  valuation, 
and,  if  so,  what  was  the  proper  footing  on  wfaidi 
to  value  it. 

Held,  that  the  goodwill  ought  to  be  included  in 
the  valuation,  and  that  it  ought  to  be  valued  ou 
the  footing  that,  if  it  were  sold,  the  surviving 
partner  would  be  at  liberty  to  carry  on  a  rival 
business,  bat  would  not  have  the  ri^t  to  solidi 
customers  of  the  old  firm,  or  carry  on  bosoMH 
under  the  style  of  the  old  firm. 

The  law  with  regard  to  the  disposal  of  goodvflt 
on  the  dissolution  of  a  partnership,  and  as  to  nir- 
viving  or  continuing  partner's  right  to  set  up  « 
rival  business,  discussed  and  explained. — David  k 
Matthews'  Abbitration,  Bb,  Ch.D,  Ri>mer,  /., 
313;  [1899]  1  Ch.  378;  68  L.  J.  Ch.  185;  80  L.T. 
75. 

See  also  Bankruptcy,  25,  26 ;  Practioe,  25. 

PATENT  :— 

1.  Amendntent — Pending  action  for  in/ringemad 
or  proceeding  for  revocation^^Disclaimer — PateiA. 
Deeigns,and  Trade-Marks  Act,  1883  (46  &  47  Tide. 
57),  ss.  18,  19,  20.^Where  an  action  for  infringe- 
ment, or  proceeding  for  the  revocation,  of  a  pateet 
is  pending,  the  patentee  may  not,  under  sectioo  19 
of  the  Patents,  &c,  Act  of  1883,  apply  for  leave  to 
amend  the  patent  by  way  of  correction  or  ezplana- 
tion,  except  so  far  as  such  correction,  or  explaaa- 
tion  is  incidental  to  a  disclaimer  strictly  so  called.— 
OWBK'S  Patbnt,  Bb,  Ch.D.  Stirling^  J.,  180; 
[1899]  1  Ch.  157 ;  68  L.  J.  Ch«  63;  79  L.  T.  458. 

2.  Grant  to  two  persons — Joint  tenam^  or  taianfy 
in  common — Survivorship — Agreement  for  salt— 
Covenant  for  validity — Joint  or  several — Death  ef  wf 
grantee. — The  grant  of  letters  patent  for  a  new 
invention  to  two  persons,  their  ezecutomy  adnmui- 
trators,  and  assigns,  in  ordinary  form,  makss  thm 
jdnt  tenants,  and,  upon  the  death  of  one,  tke 
rights  upon  the  letters  patent,  if  not  pnwioedj 
severed,  belong  wholly  to  the  snrvivor,  the  nk 
that  a  grant  to  A.  and  B.  makes  them  joint  tenanti 
not  being  merely  a  role  of  tenure  or  real  property 

law. 

A  provision  in  an  agreement  for  the  sale  of  leftivi 
patent  granted  to  two  persons  that  an  assignmeot 
should  be  executed,  and  should  contain  a  coveaant 
by  the  vendors  that  the  letters  patent  are  valil 
cannot  be  enforced  against  the  representatives  d 
one  of  the  vendors  who  has  died  after  the  sgiee- 
ment  and  before  assignment,  nor  wiU  such  ispn- 
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agreement  in  thii  respect.- 

OP     BLKOTKICITT       DiaiKIBITTION      (LiMlTKD) 
GIBB8,  Ch.J}.  Cozetu-Hardy,  J.,  518 ;  68   L.  J.  Ch. 
503;  80L.T.  624. 

3.  Itt/Hryement  —  Sepaira  —  Agmt  0/  plaintiff 
aiuting  infringtraent  ^  Ttquating  artide  to  it  made. 
—The  sale  of  a  patented  article  implies  a  lioonoe  to 
do  simple  repairs  during  tlie  life  of  Uie  ortiole,  bat 
dott  not  aathorize  a  reooustruotioa  of  the  article, 
making  up  preoiselj  the  conbinatioD  which  ia  the 
(nbjeot  of  the  lettats  patent. 

Positioii  of  defendant  discussed  when  article  is 
made  at  reqneet  of  plaintifFa  agent. 

Kdly  T.  BatcMar,  10  Bep.  Pat.  Oas.  269,  distin- 
guished.— DuifLOP  Pnktmatio  Tykb  Co.,  v.  Nkai, 
Ch.D.  North,  J..  632  ;  [1899]  1  Ch.  807  ;  68  L.  J. 
Ch.  378;  80Ii.T.746. 

4.  Infringement  ~  Threat  of  legal  proeeedingB— 
Injundicm— Breach— Contempt  of  oiurt-Uottt^ 
Potonfa,  Detigne,  and  Trade-Marki  Act,  1883  (46  & 
47  Vid.  c  ST),  t.  32.— 0.,  trading  as  U.  &  Co.,  had 
beok  reatrainad  by  injnnotion — in  an  action  brouKht 
by  £.  against  M.  &  Co. — from  publishing,  either 
nrbally  or  otherwise,  any  statement  to  the  effect 
that  an  injanction  had  been  granted  asainst  E. 
restraining  him  from  infringing  certam  letters 
patent,  and  also  from  threatening  E.  or  any  of  E.'s 
costomers  with  any  legal  prooeecUngs  or  liability  in 
respect  of  the  manahcture,  sale,  or  purchase  of  a 
certaiu  maohine.  Aft«T  the  order  M.  &  Co,  drcu- 
lBt«d  amongst  E.'s  onstomers  a  pamphlet  prepared 
^  the  A.  B.  Co.,  which  stated  in  effect  that 
H.  &  Co.  were  the  special  agents  of  the  A.  B,  Co., 
who  were  the  excloslTe  makers  of  the  machine  in 
question  under  the  licence  of  the  patentee,  and  who 
intended  to  preaeonte  all  infringers  of  their  patents. 

On  motion  to  oonimit  C.  to  prison  for  contempt 
of  oonit  for  a  breach  of  the  injnnotion,  Bomer,  J., 
ordered  0.  to  pay  the  costs  of  the  motion.  On 
^mbI. 

Hold,  by  Undley,  H.B.,  and  Tanghan  Williams, 
L.J,  [diaeentitnte  Ohitty,  LJ.),  that  the  injunction 
wss  not  ao  plainly  woraed  to  prohibit  what  C.  had 
done,  as  to  justify  a  iudioial  decision  that  a  breach 
of  theinjunotion  bad  been  eonuuitted. 

Per  Lindley,  ICB.— The  oooit  will  not 
langoage  of  an  injunctioo  erento  meet  a  (hmc  whioh 
wofldhftv     '  ,.,...... 

£AEr 
SIO. 

5.  Licence  —  Agreement  for  sale  —  Auignment  — 
Btyitlration  —  Title— Priority  — Notice  — EqaOabU 
righle— Patent),  Beaignt,  and  Trade-Marka  Aid,  1863 

(46  &  47  Via.  e.  51).  m.  23,  87 By  an  agreement 

in  writing  W.,  the  registered  proprietor  of  a  patent, 
■greed  for  value  to  assign  it  to  the  pluntiffi. 
Sdore  that  agreement  had  been  registered  W. 
granted  a  lioraioe  to  ose  the  patent  to  8.,  who 
f^thwith  registered  the  Uoeoce.  B.,  before  he  took 
his  liomoe,  wai  informed  by  W.  of  the  agreement 
with  the  plaintiffi),  whioh  W.  stated  to  be  no  longer 
u  foioe.  SubseqaraUy  tiie  ;  plaintiA  registm«d 
their  agreement  and  took  an  assignment,  which 
thsy  duly  registered. 

Held,  afBrming  the  decision  of  E^ewioh,  J.  (46 
W.  B.  S67),  that  under  the  proviso  in  section  S7  of 
the  Patents,  Deagna,  and  Trade-Harks  Act,  1883, 
B.,  baring  had  before  he  took  his  licence  express 
Qotioe  of  the  plaintiffB'  agreement,  could  not  assert 
■gainst  them  his  legal  title  by  prior  regi'tration, 
■nd  that  the  lioence  was  void  as  against  the  plaiu- 
tifc— Nbw  Ixioir  Tybb  and  Cyolx  Co.  v.  BPiLfl- 
»WiT,  C.A.  i  [1898]  2  Ch.  484  i  78  L.  T.  229. 


6.  Oppotititm  to  grant — Sight  to  5c  heard  at  oppo- 
nent—  Penon  Jiaving  no  itderut — AppUaition  by 
contptroiler  to  Attorney  -  General  for  direetione — 
Mandamus  to  comptroller — Palente,  Jtc,  Ad,  1883 
(46  &  47  Fid.  c.  67],  u.  11,  9i— Patents,  Ac,  Act, 
1888  (Gl  &  52  Vict.  c.  50),  a.  4.— Opposition  to  the 
grant  of  a  patent  under  section  11  of  the  Patents, 
&c..  Act,  1683,  on  the  ground  that  the  invention 
has  been  patented  in  this  country  on  an  application 
of  prior  iate,  can  only  be  made  by  a  person  baring 
an  interest  in  the  earher  patent. 

Where,  on  an  apphoation  by  the  Comptroller  of 
Patents  to  the  Attorney -General  for  directions  in  a 
matter  of  doubt  or  difficulty  under  section  95  ot 
the  Patents,  £c,  Act,  1883,  the  Attorney- General 
direote  that  the  comptroller  shall  not  hear  a  par- 
tioular  person  as  an  opponent  to  the  granting  of  a 
patent,  the  oonrt  will  not  grant  a  mandamut  to  the 
comptroller  to  hear  snob  person. — RsQ.  v.  ComP' 
TsoLLXx-GsirsKAi.  OF  Fatentb,  C.A.,  567;  [1699] 
1  Q.  B.  909;  66  L.  J.  Q.  B.  568 ;  80  L.  T.  777. 

7.  Partieutars  of  objection» — Shorthand  uiriter't 
trantcript  of  evidence — Goit* — Patent*,  Daigna,  and 
Trade-ilark*  Ad,  1883  (46  &  47  Vid.  c.  57),  j.  29, 
*ui-udion  6. — In  patent  aotions  the  settled  praciioe 
is  that  oertifloates  under  section  29,  sub-seotion  6, 
of  the  Patents,  Designs,  and  Trade-Harks  Act, 
1683,  are  always  granted  ao  as  to  sfKsure  to  the 
party  delivering  the  particulars  the  costs  of  every- 
thing reasonably  and  properly  inserted  in  them, 
although  he  may  fail  to  prove  the  specific  objection 
under  which  the  detailed  particulars  may  be  ranged. 
— Cabtnxk'Eellnbs  Alkau  Co.  (Liiotbs)  v. 
COMMBBOIAL.  &c.  (LntrrKD),  C.A.,  534;  [1899]  I 
Oh.  S03 ;  68  L.  J.  Ch.  402  ;  80  L.  T.  476. 

8.  Prolongation  —  Five  y tare'  prolongation  —  /«- 
adequate  remuneration. — '^lere  an  invention  was  of 
conspicuous  merit,  and  it  appeared  tbataa  regards 
its  application  to  one  of  its  purpogee  the  patentee 
had  received  for  an  ezclasive  licence  to  use  it  certain 
shares  in  companies  formed  for  that  purpose,  tbe 
value  of  which  shares  was  largely  dependent  on  the 
prolongation  of  the  patent,  and  ^at  with  respect  to 
its  appucation  to  all  other  purposes  the  patentee, 
who  bad  done  his  best  to  push  his  invention,  had 
received  nothing  at  all  if  the  accounts  were  made  up 
on  the  basis  of  a  reasonable  allowanoe  to  himself  fi^ 
his  services  in  working  his  patents. 

Held,  that  the  patentee,  who  hod  fairly  kept  and 
presented  his  accounts,  should  be  allowed  a  five 

P Bars'  prolongation. — Paksdhb'  Patsnt,  Bx,  P.C.  ; 
1898]  A.  C.  673. 

9.  Prolongation — Petition  for — NoveUy  eontitting 
in  the  combination — Abtence  qf  unufuaf  mm(— toMe# 
referoMe  to  want  of  bunrum  tkill. — Where  letters 
patent  had  been  granted  for  "improvements  in 
steam  generators,"  and  it  was  shown  that  the 
invention  oonaiBted  ot  the  comlunation  of  various 
parts,  all  or  most  of  which  were  admittedly  not 
new  at  the  date  of  the  letters  patent ;  an  ext«ision 
was  refuted  in  the 

invention  was  of  unu 
Where  patentees  1 
not  be  regarded  aaev 
tion  if  attributable 
their  bueinees. — Ts 
P.O.;  [1899]A.  C.  4 

10.  Begiitration—C 
prior  to  paaiing  of  Ac 
Detigne,  atui  'I'rade-l 
c  67),  #.  lOl-PateK 
Att,  1888  [51  £  52  1^ 
Patmt  Agmtt  Sviet,  : 
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^Register  of  PaUnt  AgenU  Rules,  1891,  r.  1.— 
Sectioa  1  of  the  Patezits,  Designs,  and  Trade- 
Marks  Act,  1899,  Bub-seotion  1,  enaota  that  no 
penon  shall  be  entitled  to  describe  himself  as  a 
patent  agent  nnless  he  is  registered  as  a  patent 
agent  in  pursuance  of  the  Act.  Section  27  pro- 
vides that  nothing  in  the  Act  shall  affect  the 
validity  of  any  "  riffht  acquired  "  before  the  com- 
mencement of  the  Act. 

Held,  that  a  person  who  had  been  practising  as  a 
patent  agent  and  describing  himseli  as  such  prior 
to  the  passing  of  the  Act  is  not  protected  by  section 
27  irom  the  operation  of  section  1,  nor  from  the 
liability  to  pay  the  fees  imposed  by  the  Begister  of 
Patent  Agents  Bules,  1889,  made  in  pursuance  of 
the  Act. 

Held  also,  that  the  Begister  of  Patent  Agents 
Bules,  1889,  are  in  force,  because,  assuming  they 
were  repealed  by  rule  81  of  the  Patent  Bules,  1890, 
they  were  re-enacted  by  rule  1  of  the  Begister  of 
Patent  Agents  Bules,  1891.— Staeby  v.  Graham, 
Q.B.D.,  392 ;  [1899]  1  Q.  B.  405 ;  68  L.  J.  Q.  B. 
257  ;  80  L.  T.  185. 

See  also  Design. 

PBTBOLBUM  ACTS  :— 

Definition  of  peirdeum — CompotUion  containing 
petrolewn-^Petroleum  Act,  1871  (34  &  35  Vict,  c 
105),  8.  3.— The  term  '*  petroleum,"  as  used  in  the 
Petroleum  Acts,  is  not  confined  to  petroleum,  or 
oils  or  products  of  petroleum  in  their  simple  state, 
but  extends  to  a  composition  containing  petroleum 
as  one  of  its  ingredients.  —  London  County 
Council  V.  Holzapfels  Co.,  Q.B.D.,  622. 

POOB  LAW:— 

1.  Pauper  lunatic  —  Expenaea  of  maintenance — 
Arrears— StcUute  of  Limitations  (21  Jac,  1,  c.  16).— 
W.,  a  lunatic  not  so  found,  was  maintained  by  the 
guardians  of  the  S.  Union  in  a  pauper  lunatic 
asylum  from  1882  until  her  death  in  1898.  In 
1894  W.  became  entitied  to  a  share  of  a  fund,  and 
in  1895  a  person  was  anointed  to  exercise  the 
powers  of  a  committee  of  W.,  but  the  fund  was  not 
in  fact  paid  into  court  to  the  credit  of  W.  until  after 
W.'s  death. 

Jn  1895  the  gpiardians  gave  notice  to  the  Master 
in  Lunacy  of  their  claim  in  respect  of  the  past  and 
future  maintenance  of  W. 

After  the  death  of  W.  this  action  was  commenced 
by  the  guardians  against  the  a^mnistratrix  of  W., 
claiming  arrears  of  maintenance. 

Held,  that  the^  expenses  of  maintenance  was  a 
debt  of  the  lunatic,  and  that  arrears  of  maintenance 
could  only  be  recovered  in  respect  of  six  years 
prior  to  the  commencement  of  the  action. 

Stedman  ▼.  Hart,  2  W.  B.  462,  Eay  607,  discussed. 

In  re  Newbegin's  Estate,  36  W.  B.  69,  36  Ch.  D. 
477,  followed. — Watson,  Be,  Stamford  Union  v. 
Babtlett,  Ch.D.  Stirling,  J.,  359 ;  [1899]  1  Ch.  72 ; 
68L.J.  Ch.  21;  79  L.  T.  462. 

2.  Sating  —  Assessment — Rateable  value^ Licensed 
house — Competition  of  brewers — "  Tied  "  Jiouses — 6  & 
7  WUL  4,  c.  96,  s,  1. — In  assessing  a  licensed  public- 
house  to  the  poor  rate,  the  fact  that  there  is  a  great 
competition  amongst  brewers  in  the  district  to  obtain 
the  tenancy  of  such  houses  in  order  to  sub-let  them 
as  ''tied*'  houses  ought  not  to  be  excluded  from 
consideration  so  far  as  it  shows  the  existence  of 
such  a  demand  as  would  necessarily  increase  the 
rent  at  which  the  premises  might  reasonably  be  ex- 
pected to  let,  whether  to  brewers  or  others,  on  a 
tenancy  from  year  to  year ;  but  the  gross  estimated 
rental  ought  not  to  be  fixed  at  the  spedal  sum,  in 
excess  of  the  annual  value  obtainable  m  the  market, 


which  a  brewer  miffht  be  willing  to  give  on  theeon- 
sideration,  personal  to  himself,  that  he  could  make 
large  profits  by  sub-letting  the  honae  as  a  *'  tied'* 
house.  —  Bradfobd-on-Ayon  Union  Assbssxext 
Committbb  v.  Whitb,  Q.B.D. ;  [1898]  2  a  B. 
630. 

3.  Bating — Exemption  of  building  used  exdutiv^y 
for  education  of  poor^^  Institution  to  hoard  and  instrnd 
children — Liverpool  Corporation  Ad,  1893  (56  ft  57 
VicL  c.  c2asxxi.),  «.  36. — By  the  Liyeipool  Cofpofa- 
tion  Act,  1893,  s.  36,  it  is  provided  that  no  pcnaa 
shall  be  rated  to  the  general  rate  in  respect  oi  any 
building  used  for  the  education  of  the  poor  exdu- 
sively. 

Held,  that  an  institution  for  the  reception  of 
pauper  children  from  the  age  of  two  to  sixteen 
years,  sent  by  poor  law  guardians  and  othen, 
where  they  were  reoeiyed,  clothed,  maintaso^d, 
instructed,  and  provided  witii  medical  atteDdaaoe, 
was  not  a  building  uaed  for  the  education  of  the  poor 
exdnsively.— Hadfield  v.  Livebpooi.  (ICatob), 
O.J?.Z>. ;  80  L.  T.  566. 

4.  Rating — Non-payment — Issue  of  distress  warmi 
— Right  of  appeal, — lito  appeal  lies  from  ihe  otder  of 
a  magistrate  directing  a  distress  warrant  to  mn» 
for  non-payment  of  poor  rates. — Beo.  v.  Londot 
Jttbticeb.  Q.B.D.,  316 ;  [1899]  1  Q.  B.  532 ;  68  L.  J. 
Q.  B.  383 ;  80  L.  T.  286. 

0.  Rating — Public'house — Evidence  of  advantageiHU 
situation  and  business  done — Parochial  Aseessrment  Ad, 
1836  (6  &  7  WiU  4,  c.  96),  s.  1.— On  an  appeal  hf 
the  occupier  against  an  assessment  of  a  pablie- 
house  to  a  poor  rate,  an  arbitrator,  to  whom  th* 
case  was  referred,  and  whose  award  was  to  bt 
published  in  the  form  of  a  special  case,  found  that 
the  rents  actually  paid  for  other  public-houses  ia 
the  district  fomislied  no  criterion  ox  the  rent  which 
would  be  paid  for  the  appellant's  house.  Hezejectad 
evidence,  which  the  respondents  desired  to  give,  bf 
cross-examination  of  the  appellant,  of  the  amount 
of  the  weekly  takings,  but  he  admitted  evidence  as 
to  the  largeness  of  the  business  aotnally  done,  and 
as  to  the  advantageous  situation  of  the  boose  for 
carrying  on  business. 

Held,  afiBrming  the  judgment  of  the  Divisiooal 
Court,  that  the  ordinary  method  of  arriving  at  a 
valuation  by  comparison  with  the  market  value  of 
other  public-houses  not  being  available,  the  method 
of  arriving  at  the  valuation  of  this  house  adoptsd 
by  the  arbitrator  was  correct. 

Dodds  y.  South  Shields  Union,  [1895]  2  a  B.  131, 
distinguished. — Cabtweioht  tr.  bciJixx>ATBS  Uhids. 
C.A. ;  [1899]  1  a  B.  667;  68  L.  J.  Q.  B.  43d;  80 
L.  T.  667. 

6.  Rating  —  Wateruforks  —  Works  not  diredOy 
earning  a  profit  in  parish — Ccmital  valuej  tmUred  m 
— Coit  of  construction, — ^The  Corporation  of  Liver- 
pool were  empowered  by  Act  of  Parliament  tn 
construct  a  reservoir  and  other  works  in  a  pariah  is 
Wales  for  the  purposes  of  the  supply  of  wafarhi 
liyerpool.  The  construction  of  uie  luuaifuii  asi 
works  involved  the  submersion  of  the  sites  of  tk> 
parish  church,  vicarage,  and  schools,  and  Uksm* 
the  stopping  up  and  diTersion  of  certain  roads.  Tbe 
Act  required  the  corporation  to  provide  sites  fcr 
and  erect  a  new  churdi,  vicarage,  and  schoob  ia 
substitution  for  those  which  wtnild  be  safamergid, 
and  to  make  certain  new  roads  and  badges  wkkk 
were  necessary  for  the  purposes  of  the  bsfoie- 
mentioned  diversion.  The  corporation  carried  oat 
the  works  in  conformity  with  the  Act,  providsd  tkt 
requisite  new  church,  vioazage,  and  sdhools,  sad 
made  the  neeessary  new  roa')s  and  bridges.    Thf 


Weekly  Beportw.  Oet.  14, 1889.] 

14  9  Poor  Law, 


DIGEST. 


PoweTm 


150 


ooxporation,  having  been  rated  to  a  poor  rate  in 
reepeot  of  the  reservoir  and  works,  appeal  to  the 
quarter  sessions  against  the  rate.  The  sessions 
decided  that,  in  estimating  the  capital  value  of  the 
reservoir  and  works  for  the  purpose  of  arriving  at 
th^  rateable  value,  the  amounts  expended  by  the 
oorporation  in  providing  the  new  ohuroh,  vicarage, 
and  schools,  and  making  the  new  roads  and  bridges, 
ought  to  be  included  as  being  part  of  the  capital 
ooBt  of  the  works. 

Held  ^reversing  the  judgment  of  a  Divisional 
CSonrt),  that  there  was  nothing  wrong  in  point 
of  law  in  the  decision  of  the  sessions,  which  must 
therefore  be  affirmed. ->Livbbpool  Gobforahon  v. 
LuovFTUJN  Uniok.  C.A. ;  [1899]  2  Q.  B.  14;  68 
HJ.  a  B.  762 ;  80  L.  T.  667. 

7.  Belief— 'Unat4korized  purpoteStrihe — Wilful 
refusal  to  work — "Sudden  and  urgent  necessity** — 
Poor  Law  Ads,  1834  and  1844— Poor  Law  Audit 
Act,  1848,  «.  A^-Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
s.  3. — On  the  3l8t  of  1/faroh,  1898,  a  large  number 
of  colliers  in  South  Wales  went  out  on  strike,  in 
oonsequenoe  of  a  disagreement  with  their  employerp, 
as  to  the  rate  of  wages.  On  the  11th  of  April  the 
men  were  invited  to  resume  work  at  a  slight  advance 
on  their  former  rate  of  wages,  but  the  bulk  of  tiiem 
declined  the  offer  and  remained  out  on  strike. 

On  the  26th  of  April  the  guardians  of  the  M.  T. 
XJxkion  passed  a  resolution,  in  consequence  of  the 
large  nimaber  of  able-bodied  men  applying  for 
relief,  to  establish  labour  yards  throughout  the 
union  wherever  required.  The  yards  remained 
open  till  the  6th  of  August,  and  it  was  estimated 
that  upwards  of  £20,000  had  been  spent  out  of  the 
rates  in  relieving  able-bodied  colliers  so  refusing  to 
work,  an  amount  largely  in  excess  of  the  normal 
suTn  expended  in  relief. 

The  guardiaub'  statutory  powers  were  defined  by 
two  orders  of  October,  1870,  made  under  the  Poor 
£jaw  AmeDdment  Act,  1834.  By  the  order  of  the 
let  of  October.  1870,  able-bodied  persons  and  their 
families,  if  objects  of  relief,  were  to  be  relieved 
wholly  in  the  workhouse,  except  under  special 
circumstances  mentioned  in  the  order,  such  as 
sudden  and  urgent  necessity ;  and  by  the  supple- 
mental order  of  the  29th  of  October,  if  the 
g^uardians  should  depart  in  any  particular  instance 
from  the  regulations  and  within  fifteen  days  after 
such  departure  should  report  the  same  and  the 
grrounds  thereof  to  the  Poor  Law  Board  (uow 
represented  by  the  Local  Government  Board),  and 
the  board  should  approve  of  such  departure,  then 
the  relief  granted  in  such  particular  instance  should, 
if  otherwise  lawful,  not  be  deemed  to  be  unlawful 
or  be  subject  to  be  disallowed. 

The  guardians  by  several  reports  had  reported  to 
the  Local  Gk>vemment  Board  all  the  particular 
instances  in  which  relief  was  being  granted  to  the 
persons  employed  at  the  labour  yards,  and  the 
grounds  for  griinting  such  relief,  and  the  board  had 
approved  of  the  grantiug  of  the  relief  in  all  but 
one  of  the  reports,  which  was  not  yet  approved. 

In  an  action  by  certain  ratepayers  claiming  a 
declaration  that  the  guardians  had  exceeded  their 
flitatutory  powers, 

Held,  (1)  that  the  guardians  were  bound  to  give 
relief  in  urgent  cases,  even  though  their  urgency 
might  have  arisen  from  the  wilful  refusal  of  the  men 
to  work,  the  proper  course  for  the  guardians  in  case 
of  wilful  peraistpuce  in  such  refusal  being  to  prose- 
cute under  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
s.  3 ;  (2)  that,  generally  speaking,  while  the  court 
had  jurisdiction  in  a  proper  case  in  an  action  at  the 
instance  of  ratepayers  to  restrain  guardians  from 
applying  the  poor  rates  for  unauthorized  purx>ose8^ 
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it  was  not  pro^  for  ratepayers  objecting  to  a  poor 
rate  as  excessive  to  come  to  the  court  by  way  of 
appeal  against  it  and  ask  for  an  injunction,  instead 
of  going  before  the  auditors  appointed  by  the* 
Local  Government  Board,  and  appealing  therefrom 
as  provided  by  the  Poor  Law  Amendment  Act, 
1844;  (3)  that,  as  in  tiie  special  circumstances  of 
this  case  it  was  not  proved  that  the  guardians  had 
relieved  a  single  case  not  of  sudden  and  urgent 
necessity  which  they  were  bound  to  relieve,  the 
plaintifb  were  not  entitled  to  any  assistance  by  way 
of  declaration  or  otherwise;  and  (4)  that  the 
guardians  had  not  disregarded  the  regulations  con- 
tained in  the  orders  made  under  the  Poor  Law 
Amendment  Act,  1834 ;  that  none  of  the  relief 
given  by  them  was  not  *'  otherwise  lawful  *'  within 
the  meaning  of  the  words  of  the  orders ;  and  that 
there  was  such  ''sudden  and  urgent  necessity" 
within  the  meaning  of  the  orders,  as  would  justify 
relief  being  given  out  of  the  workhouse.  —  At- 
tobney-Genehal  V,  Meethtb  Ttdyil  Guabdians, 
Ch.D.  Bomer,  J. ;  80  L.  T.  618. 

8.  SHUemerd— Divided  Parishes  Act,  1876  (39 
&  40  Vict.  c.  61),  «.  35 — Derivative  settlement, — An 
illegitimate  jMiuper  child  whose  mother  had  a 
derivative  settlement,  and  who  has  never  gained  a 
settlement  of  its  own,  takes  its  own  birth  settle- 
ment. 

Decision  of  the  Court  of  Appeal  affirmed. — 
Plymouth  Union  v.  Axminbteb  Union,  H.L.,  33 ; 
[1898]  A.  0.  686  ;  79  L.  T.  4. 

See  also  Justices,  6. 

POWER  ;— 

1.  Appointment — Exercise  of  power — One-third  to 
son  of  donee  of  power — One-sixth  to  each  of  the  two 
davghters — No  appointment  of  the  remaining  two- 
sixtiis — Will — "  Wish  them  to  pass  directly  to  my  said 
two  daughters** — Son  not  to  share  in  **  unappoirtted 
parts.** — A  testator  bequeathed  £15,000  to  trustees 
upon  trust  for  J.  B.  for  her  life,  and  on  her  death 
in  trust  for  her  three  children,  H.  B.,  J.  W.,  and 
A.  W.,  in  such  shares  as  J.  B.  should  by  will  or 
codicU  appoint,  a»d  in  defaidt  of  appointment  in 
trust  for  her  Uiree  children  equally  as  tenants  in 
common. 

J.  B..  by  a  codicil  to  her  will,  appointed  two- 
sixths  of  the  fund  in  trust  to  pay  the  income  lo 
her  son  H.  B.  until  he  should  assign,  charge,  or 
otherwise  dispose  thereof;  and  on  such  event 
happening,  then  in  trust  during  his  life,  and  after 
his  death  for  his  children  (if  any)  as  therein 
mentioned,  and  if  no  children  in  trust  to  be 
equally  divided  between  all  her  children  and 
grandchildren  then  living  per  capita;  and  she 
appointed  one-sixth  in  trust  for  her  daughter 
J.  W.  as  therein  mentioned,  and  one-sixth  in 
trust  for  her  daughter  A.  W-  as  therein  mentioned, 
and  declared  as  follows  :  "  I  make  no  appointment 
of  the  other  two-sixth  parts  of  the  said  sum  of 
£15,000,  as  I  wish  them  to  pass  directly  to  my 
said  two  daughters,  so  as  to  give  them  an  immediate 
vested  and  disposable  interest  therein,  and  I  also 
declare  that  neither  my  son  nor  his  children  (if  any) 
shall  take  any  share  or  interest  in  the  said  un- 
appointed  parts  of  the  said  trust  funds." 

Held,  that  the  last  mentioned  two-sixth  parts  of 
the  funds  went  as  unappointed  among  the  three 
children  of  J.  B.  — Jack,  Bb.  Jack  v.  Jack, 
Oh.D.  Bomer,  J. ;  [1899]  1  Ch.  374 ;  68  L.  J.  Oh. 
188 ;  80  L.  T.  321. 

2.  Special  power  of  apvointment — Exercise  hy  will 
— "  Give,  bequeath,  and  appoint  **-'Bequeitf  to  persons 
not  objects  of  power.— In  determiniog  whetheo:  a 
testator  has  exercised  by  will  a  power  of  appoint- 
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ment,  the  oonrt  will  look  at  the  will  to  diBOOTa: 
therefrom  evidence  of  the  testator's  intention,  and 
if  it  finds  therein  a  general  expression  of  intention 
to  exercise  the  power,  it  will  not  infer  a  contrary 
intention  from  such  circumstances  as  bequests  to 
persons  not  objects  of  the  power. 

A  testatrix  had,  under  her  father's  wDl,  a  power 
of  appointment  in  favour  of  her  husband.  By  her 
will  she  bequeathed  certain  legacies  out  of  "my 
separate  estate  or  out  of  the  estate  and  effects  over 
which  I  have  any  disposing  power,"  and  gave, 
bequeathed,  and  appointed  all  the  residue  of  her 
estate  and  effects  to  ner  husband. 

Held,  that  the  power  was  exercised. — ^Milneb, 
Re.  Milnbe  v.  B&ay,  Ch,D.  Stirling,  J.,  369; 
[1899]  1  Oh.  663;  68  L.  J.  Ch.  266;  80  L,  T.  151. 

See  also  Married  Women,  4 ;  Settlement,  1. 

PRACTICE:— 

1.  Appeal — Costs — Security — Appeal  under  Work^ 
7nen*»  Compensation  Act,  1897  (60  &  61  Vict,  c.  37)— 
Ord,  68,  r.  16. — The  ordinary  rule  of  the  court  that 
the  poverty  of  the  appellant  is  a  reason  for  ordering 
security  to  be  given  for  the  costs  of  the  appeal, 
extends  to  appeals  under  the  Workmen's  Com- 
pensation Act,  1897.— Hall  v.  Snowdkn  (No.  1), 
a^.,  322 ;  [1899]  1  Q.  B.  593 ;  68  L.  J.  a  B.  363 ; 
80  L.  T.  256. 

2.  Appeal — Costs — Special  leave  to  appeal, — Special 
leave  to  appeal  may  be  given  on  terms  that  the 
appellants  should  be  liable  to  pay  the  respondent's 
costs  in  any  event — ^MoirraEAL  Gas  Co.  v. 
Cadibtjx,  Montbbal  Gas  Co.,  Ex  parte,  P.C.  ; 
[1898]  A.  C.  718. 

3.  Appeal  from  chambers — Court  of  Appeal — 
Matters  of  practice  and  procedure— Prohibition  to 
county  court — Judicature  Act,  1894  (57  &  58  Vict,  c, 
16),  s,  1,  sub'section  4. — Where  a  judge  at  chambers 
has  made  an  order  either  granting  or  refusiug  an 
applicatiun  for  a  writ  of  prohibition  to  a  county 
court,  the  appeal  from  such  order  lies  to  the 
Divisional  Court,  and  not  direct  to  the  Court  of 
Appeal.— Watson  v.  Pbtt8^(No.  1).  C.A.,  68; 
[1899]  1  Q.  B.  54 ;  68  L.  J.  Q.  B.  249 ;  79  L.  T. 
330. 

4.  Appeal  —  Interlocutory  order  —  Leave — Juris- 
diction— Liverpool  Court  of  Passage — Court  of  Appeal 
-—Liverpool  Court  of  Passage  Act,  1893  (56  &  57 
Vict,  c,  37).  ss,  6,  9,  10.— Under  sections  6  and  10  of 
the  Liverpool  Court  of  Passage  Act,  1893,  the 
presiding  judge  has  power  to  give  leave  to  appeal 
to  the  Court  of  Appeiu  from  an  interlocutory  order 
made  by  him ;  and  that  power  is  not  cut  down  by 
section  9  of  the  same  statute. — Httntsr  v,  Jaoobson, 
C.A. ;  80  L.  T.  641. 

6,  Attachment — Corporation — Order  on  Disobedience 
— Enforcement  by  attachment  of  director — Service  of 
order — Bules  of  the  Supreme  Court,  ord,  42,  r.  31. — 
Obedience  to  an  order  made  against  a  corporation 
will  nt  t  be  enforced,  under  rule  31  of  order  42,  by 
the  attachment  of  a  director  of  the  corporation 
unless  the  order  has  been  served  persomdly  upon 
the  director.— MoKbown  v.  Joint  Stock  Institute 
(Limited),  Ch,D,  North,  J,;  [1899]  1  Ch.  671; 
68  L.  J.  Oh.  390 ;  80  L.  T.  641. 

6.  Coats — Appeal  for  costs — Costs  in  discretion  of 
judge^Judicature  Act,  1873  (36  &  37  Vict,  c.  66), 
s,  49 — Costs  of  examination  as  to  debtor's  means  and 
of  garnishee  proceedings — Rules  of  Supreme  Court, 
1883,  orrf.  42,  rr.  32,34;  45,  r.  9.— The  plaintiff, 
having  obtained  judgment  and  being  unable  to 
obtain  payment  of  his  debt,  obtained,  under  ord.  42, 
r.  32,  an  order  to  have  the  debtor  examined  as  to  his 


means.  The  debtor  on  his  ^^^"'^"**»^*"  admtttw! 
having  a  retiring  pension  and  a  balanne  at  his 
bankers.  Theplaintiffthenobtainedaganiiaheeacdv 
against  the  bankers,  and  by  that  means  recovered 
part  of  his  d/abt.  He  then  applied  for  his  costs  of 
the  examination  proceedings  and  of  the  gannshea 
proceedings.  The  master  refused  to  make  any  order, 
on  the  ground,  as  was  stated  1^  affidavit,  laat  the 
practice  in  the  Queen's  Bench  Division  was  to  treat 
such  proceedings  as  a  luxury,  the  oosts  of  which  the 
plaintiff  could  not  throw  on  the  defendant.  Tbe 
plaintiff  appealed ;  the  judge  in  chambers  dismiiswi 
the  appeal,  as  was  stated,  on  the  same  i^onnd,  sad 
refused  leave  to  appeal.  The  plaintiff  applied  to 
the  Court  of  AppeaC  who  gave  leave*  and  he  tbea 
appealed  against  the  order  in  chambers. 

Held,  ti^t  as  by  the  expfess  terms  of  the 
Judicature  Act,  1873,  s.  49,  no  appeal  will  lie  from 
any  order  as  to  costs  whidi  are  lelt  to  thediscietiQn 
of  the  court  except  by  leave  of  the  jadge  making 
such  order,  and  the  oosts  in  qnestum  were,  by  tbe 
terms  of  ord.  42,  r.  34,  and  ord.  45,  r.  9,  in  the 
discretion  of  the  judge,  the  appeal  mnst  be  dismissed, 
though  the  court  stated  their  xnabiUty  to  nndentend 
the  practice  alleged  to  exist  in  the  Queen's  Bendi 
Division  that  examination  of  a  debtor  as  to  hie 
means,  and  proceedings  to  attach  debts  doe  to  him, 
were  luxuries  the  costs  of  whu^  the  debtor  ooght  not 
to  be  called  on  to  pay. — Aiultsoto'S  v.  CoHTKGHAif, 
G,A, ;  [1898]  2  Q.  B.  492;  79  L.  T.  232. 

7.  Costs — Infant  defendant — InjuncUon. — When 
an  order  had  been  made  against  aninfant  defeodsot 
granting  a  perpetual  injunction  restraining  Imn 
from  carrying  on  his  business  under  a  style  cslea- 
lated  to  lead  the  public  to  believe  that  it  was  in  any 
way  connected  with  the  similar  business  of  the 
plaintiff. 

Held,  that  the  order  in  also  ordering  the  defend- 
ant to  pay  the  oosts  was  good. — W001.F  v.  Woolf, 
ChJ),  Kekewich,  J,  181;  [1899]  1  Ch.  343;  6^ 
L.  J.  Ch.  82  ;  79  L.  T.  725. 

8.  Costs — Judgment  by  consent — False  slcUemetiir-' 
Action  to  set  aside  judgment, — ^Where  a  consent  judg- 
ment wrongfully  obtained  by  means  of  a  false  state- 
ment has  been  set  aside,  the  party  who  has  got  it 
set  aside  is  entitled  to  recover  back  the  oosts  he  hse 
paid  in  the  former  action. — Stxtbbock  v.  Littli- 
JOHN,  Q,B,D; ;  68  L.  J.  Q.  B.  165. 

9.  Costs — Probate  action — Trustee — Notice  to  crws- 
examine  vntnesses  only — Ord,  21,  r.  18. — ^Whsre  s 
defendant  in  a  probate  action  has  given  notioe  thit 
he  desires  only  to  cross-examine  the  witnesses  to  s 
will,  the  court  will,  in  deciding  the  question  of 
costs  if  it  pronounces  for  the  wul,  give  weig^  in 
case  of  doubt  to  the  fact  that  the  defendant  ii  a 
trustee  and  protecting  the  interests  of  the  ctstmsfm 
trust, — Pebby  V,  Dixon,  P,D,  d:  Ad.D, ;  80  H  T. 
297. 

10.  Co6ts — Tcucation — Employment  of  two  ammad 
— Trustee — Hostile  attack — Severance  0/  defences—A 
hostile  attack  being  made  in  a  creditor*s  adnnaii- 
tration  action  against  one  of  two  trustees  sad 
defendants,  the  attacked  trustee  was  allowed  to 
appear  separately,  and,  the  attack  having  ssb- 
stuitially  failed,  was  given  his  oosts  as  betwna 
solicitor  and  client.  The  plaintiff  bad  emjSayei 
two  coimsel. 

Held,  that  the  attacked  trustee  was  to  beaUowtd 
his  costs  of  employment  of  two  counsel. — Maddoce. 
Eb,  Butt  v.  Wbioht,  Ch,D.  Cozens-ffartiy^  J„  «H. 


1 1 .  Costs — Taxation —  Objections — Carrying 
Right  to  dispense  with — Ord.  65,  r.  27,  sui-^r,  SB, 
41. — In  taxmg  a  bill  of  oosts  in  an  action  vte* 
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judgment  on  a  oonnterotaim  had  been  given  tor  the 
plaintiff  with  oosta,  the  mostei'  disallowed  the 
whole  of  the  coats  incoired  hy  the  plaintiff  in 
meeting  the  oonntnxtlaim  upon  the  merita  and  in 
detail. 

The  plaintiff  took  out  a  Bummona  to  diwiharge 
the  oertiflaate  of  the  matter  on  the  ground  of  niia- 
ooiutniotion  of  principle,  without  having  prerionaly 
oartied  in  objeotiona  to  the  taxation. 

Held,  that  there  was  nothing  in  tiua  oaae  to  pre- 
vent the  ordinary  rule  aa  to  carrying  in  objections 
frcnn  applving.— Cbaseb  v.  Wadb,  C.A.  ;  80  L,  T. 
380. 

12.  IHtcovery  —  FrivOege  —  U*»  of  privileged 
S/XMmeftt  in  farmer  action— Produaio7i—S.  8.  C, 
ord.  31,  r.  1.— Docomenta  in  their  cviginal  nature 
piivileged  are  liable  to  production  if  auoh  nae  haa 
been  made  of  them  that  they  have  become  publid 
jurit,  but  not  otherwise. 


examiner,  handed  to  the  witness  and  admitted  1o  be 
correct,  bnt  were  not  read  ont  in  oonrt.  The  aame 
BCcounta  were  sabaequently  made  an  exhibit  to  an 
affidavit  read  on  a  lummona  before  a  judge  in 
chambers  to  oompromiBe  the  action.  On  an  appli- 
cation in  a  anbeeqnent  action  to  prodnoe  the 
scconnta  and  copies  of  the  witness's  depoutiona. 

Held,  that  the  accounts  had  never  been  effectually 
made  public,  and  that  tbe  Dse  made  of  them  did  not 
amount  to  a  waiver  of  privilege,  but  that  the 
nitneaa's  depoaitiona  had  become  public  property 
and  must  be  prodnced  acDordiufily. — GoLDSToas  v. 
Williams,  GLd.  Siirling,  J„  91 ;  [1899]  I  Ch.  47 : 
6S  L.  J.  Ch.  24  ;  79  L.  T?.  373. 

13.  Evidence  —  Ancient  doeamtnt  in  support  of 
ancient  poaatMiim — Act  of  ownership — Dedaralioa  h/ 
deceased perion  agaiiiit  inttrttt — Admiuion  by  tenant 
at  to  title.—  In  an  action  bronght  to  determine  the 
title  of  certain  land,  the  plaintiff  aonght  to  put  in 
evidence  an  ancient  document,  dated  7th  of  May, 
1659,  which  waa  found  in  his  muxdment  room.  The 
document  was  signed  by  M.,  who  waa  a  tenant  of  a 
predcceasor  in  title  of  the  defendant,  and  was 
attested.  It  stated  that  J.  (who  was  a  predecefsor 
in  title  of  the  plaintiff)  had  been  persuaded  to  stop 
all  proceedings  of  law  that  he  then  had  against  M. 
for  wilfully  bringing  of  hia  sheep  and  mUking  of 
bis  cows  in  J.'s  freehold  land  therein  specified 
(which  land  formed  part  of  the  land  in  dispute} 
without  leave,  for  which  wilful  trespass  M.  bound 
himgelf  to  pay  16a.  oosta,  and  that  he  would  fot  the 
future  keep  his  own  and  all  other  pecmle's  sheep 
and  cattle  from  treapafising  on  the  said  ground  to 
the  utmost  of  his  power.  Byrne,  J.,  held,  on  the 
authority  of  Papendirk  v.  Bridgwater,  (1853)  o  B.  & 
B.  166,  that  the  document  was  not  admissible,  and 
he  decided  the  action  in  favour  of  the  defendant. 

Held,  by  the  Court  of  Appeal,  that  this  waa  an 
andent  document  coming  from  the  proper  custody, 
which  showed  that  a  person  in  posse8«ion  of  land 
v&svindicaiinghia  poatieaRion  by  bringing  an  action 
of  trespass.  Ilie  document,  though  not  an  act  uf 
onnerabip  itself,  was  evidence  of  an  set  of  owner- 
ship. Upon  that  ground  it  was  admissible  ogaictt 
anybody,  on  tbe  principle  of  Malcolmson  v.  O'Dea, 
(1862)  10  H.  L.  G.  o93.  This  document  waa 
admitted  not  as  beine  an  admission  by  the  tenant 
of  want  of  title,  in  wnicb  ease  it  would  b^  open  to 
the  objectioQ  that  it  could  not  be  tised  agtunat 
tbe  THvenioner,  and  would  fall  within  the  principle 
of  Pai»ndick  v,  Bridgwater,   (tSafl)  fi  E.  &  B.   166, 


but  ae  evidence  of  the  aots  of  ownerahip  atated 
therein. 

Decinon  of  Byrne,  J.,  reversed  upon  the  question 
of  evidence.— Blandt-Jenk ma  v.  Eakl  of  Dtrs- 
RATKN,  C.A. ;   [1899]  2  Ch.  121. 

14.  Evidence  —  Information  and  belief — Inier- 
locutory  application — Irremediahle  dainage — AAmiati- 
hility. — A.  and  B.  moved  in  two  separate  actions 
against  a  oonpsny  for  the  appointmwt  of  a  receiver 
and  manager.  B.'s  solicitor  filed  an  affidavit 
founded  on  information  derived  from  an  interview 
between  him  and  one  J.  with  a  view  to  throw 
discredit  on  A.  and  aecnre  the  conduct  of  the  litiga- 
tion for  B.  B.'s  solicitor  swore  that  the  atatements 
were  true  to  the  beet  of  hia  information  and  belief. 

A.'(  connael  objected  to  the  affidavit  being  read. 

Held,  that  a*  no  irremediable  damage  would  be 
caused  by  not  allowing  the  affidavit  to  be  read,  and 
as  J.  lived  near  at  hand  and  waa  willing  to  be 
awom,  the  objection  would  be  allowed  as  to  so  much 
of  the  affidavit  as  tbe  solicitor  swore  to  the  beet  of 
hia  information  and  belief  J.  had  atated. — AWTHOMT 
BiBREix,  £c.,  Co.,  Bk,  Doia  v.  Anthort BmBEu., 
Ch.D.  Kfhetoieh.  J. ;  [1899]  2  Ch.  M ;  68  L.  J.  Oh. 
444;  80L.T.68&. 

16.  Execution  —  Jligh  Coarl  judgment  —  County 
court— Faj/ment  bg  inttalmejdi — Debtori  Act,  1869 
(32  &  33  Vict.  c.  62),  «.  5.- A  creditor  who  baa 
obtained  a  judgment  m  tbe  High  Court  and  after- 
wards obtained  from  the  county  court  judge  an 
order  for  paymeut  of  the  debt  by  instalments 
cannot  put  in  motion  the  High  Court  prooedure 
and  issue  execution  without  going  to  the  coun^ 
court  judge  and  getting  the  order  made  by  him 
discharged. 

Jotiee  V.  Jenner,  4  W.  K.  651,  25  L.  J.  Ex.  319, 
approved. 

In  re  Ives,  Ex  parte  Addington,  34  W.  E.  593,  16 
Q.  B.  B.  665,  overruled.'— MONraOMEBT  v,  Ds 
BULMES,  C.A.,  22;   [1898]  2  a  B.  420. 

16.  Oarnishee  order,  ariion  vpon — Judgment — 
R.  8.  C,  1883,  ord.  42,  r.  24;  ord.  45,  rr.  1,  2,7; 
Appendix  K.,  Form  40. — Though  a  gsmishor  who 
has  not  received  payment  from  tbe  samisbee,  a 
limited  company,  ia  not  thereby  entitled  to  petition 
for  a  winding  up.  he  can  bruig  an  action  under 
ordtt  14  on  tbe  garnishee  order,  and  obtain  a  judg- 
ment against  the  gsmiabee  which  may  be  made  the 

foundation  of  windinir-mi  nronnedinffB. 

In  re  Combined 
Co..  38  W.  E.  « 
Pbitchett  v.  Ekg 
(Liuited),  C.A.,  i 

17.  hierplfttder 
from  setting  up  jt 
bailee  who  is  esta[ 
may  nevertbelesa 
interpleader,  — M: 

BOAHIi,  Ex    PABTI 

68  L.  J.  Q.  B.  540 

18.  LiqvidaUd  i 
commit  breach  of 
hibited  acts — Cond 
B.  8.  C,  ord.  14, 
the  defendant  fOr 
plaintiff.  Tbe  coi 
the  defendant  she 
obedience  to  a  per] 
High  Court  of  Jd( 
the  plain'  ifTs  landi 
gates,  or  fences  thi 
from  pulling  down 
ing  the   same,  or 
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suoh  trespasseB,  the  obligation  should  be  Yoid.    The 
defendant  oommitted  a  breach  of  the  injonotion. 

Held,  that  the  condition  of  the  bond  depended 
on  one  event  only — ^namely,  a  breach  of  the  injunc- 
tion, and  that  the  sum  secured  by  the  bond  was  a 
liquidated  sum,    to    the   recovery   of    which    the 

Srocedure   of   ord.    14,    r.     1,  was    applioalde. — 
TRICKLAND  V.  WILLIAMS,    C,A.  \   [1899]   1    Q.  B. 

382 ;  68  L.  J.  a  B.  241 ;  80  L.  T.  4. 

19.  Mortgage — Fortclosvre — Olaim  for  ctccounta  and 
inquiries,  /(nredosure  or  sale — Foreclosure  judgrnent  in 
chambers — Summons  for  directions — Ord.  15,  fr.  1,  2 
— Ord.  30,  fT.  1,  2,  3. — An  order  for  account  s  and 
inquiries,  foreclosure  or  sale,  if  made  without 
objection  on  the  hearing  of  a  summons  for  direc- 
tions under  ord.  30  cannot  subsequently  be  set 
aside  solely  on  the  ground  of  want  of  jurisdiction. 

DyoH  V.  Nevile,  W.  N.  1887,  p.  35,  considered 
and  applied. 

Decision  of  Bomer,  J.,  affirmed. 

Per  Bomer,  J. :  The  court  has  jurisdiction  to 
make  an  order  for  foreclosure  in  chambers  on  a 
summons  under  ord.  15. 

Smith  y.  Davies,  28  Ch.  D.  650,  followed. 

Whether  there  is  any  jurisdiction  to  make  the 
usual  order  for  accounts  and  inquiries,  foreclosure 
or  sale,  on  the  hearing  of  a  summoiin  for  directious 
under  ord.  30,  qucsre, — HoBTON  v.  BossoN,  C.A. ; 
80  L.  T.  435. 

20.  Parties — Action  against  tioo  joint  debtors — 
Judgment  by  consent  against  one  defendant — Con- 
tinua7ice  of  <iction  ayainst  the  other — Merger — Plead- 
ing,— If  in  an  action  brought  against  two  joint 
debtors  one  of  the  two  submits  to  judgment,  the 
claim  against  the  other  is  merged  in  the  judgment, 
and  the  plaintiff  cannot  obtain  a  second  j  adgment 
against  the  remaining  defendant. 

The  rule  in  King  v.  Hoare,  13  M.  &  W.  494  (as 
explained  by  Bnwen,  L. J.,  in  In  re  Hodgsdn^  34 
W.  R.  127,  31  Ch.  D.  177),  applied.— Macleod  v. 
Power.  Ch,D.  Bryne,  J.,  74;  [1898]  2  Ch.  295; 
79  L.  T.  67. 

21.  Parties — Joinder  of  defendants — Separate  torts 
— Alternative  claims — Negligently  letting  down  house — 
Ord,  16,  r,  7. — The  plaintiffs  claimed  damages  by 
reason  of  the  defendants  having  negligently 
excavated  the  subsoil  of  the  street  adjoining  the 
pUiutiffd'  premises,  and  so  taken  away  the  support 
thereof,  thereby  causing  a  part  of  the  premises  to 
subside.  The  defeDdants,  in  the  statement  of 
defence,  denied  that  the  injuries  complained  of  were 
caused  by  their  acts,  and  alleged  that  the  injuries 
were  caused  by  the  negligence  of  a  water  company 
iu  leaving  their  water  main  insuffici^itly  stopped. 
The  plaintiffs  thereupon  applied  to  add  the  water 
company  as  defendants  in  the  action. 

Held,  that  the  causes  of  action  against  the 
defendants  and  the  water  company  were  separate 
and  distinct,  and  that  therefore  the  water  company 
could  not  be  added  as  defendants. — Thompson  v. 
London  County  Counoil,  G  A„  433;  [1899]  1 
Q.  B.  840;  68  L.  J.  625;  80  L.  T.  512. 

22.  Parties  —  Joinder  of  plaintiffs  —  Causes  of 
action — B,  S,  C,  ord.  16,  r.  1.— Under  ord.  16,  r.  1, 
in  its  amended  form  now  in  force,  persons  may  join 
as  plaintiffd  whose  causes  of  action  arise  out  of  the 
same  series  of  transactions,  where  a  common 
question  of  law  or  fact  arises. 

Stroud  V.  Lawson,  46  W.  B.  626,  [1898]  2  Q.  B. 
44,  considered. — Oxford  and  Cambbidge  Uni- 
VEBSITIES  V,  Gill,  Ch,D,  Stirling,  J,  248;  [1899] 
1  Ch.  55 ;  68  L.  J.  Ch.  24 ;  79  L.  t.  338. 

23.  Parties — Joinder  of  plaintiffs — Class  actions — 


Common  ground  of  rdief— Rights  in  market — B.  8,  CL, 
ord.  16,  rr,  1,  9. — ^Where  certain  preferantial  ri^ti 
are  alleged  to  have  been  conf  eireil  by  statute  upon 
an  inddinite  dasB,  who  daim  raoh.  li^ta  not  ai 
members  of  the  general  pnUio*  but  aa  a  aeotioa  of 
and  adverse  to  the  general  publio,  then  the  membsa 
of  such  a  statutory  class  possess  a  common  intsrast 
and  oommon  rights,  and  some  memben  of  the  ebss 
can  properly  bring  an  action  on  behalf  ci  tiMm- 
selves  and  all  o&er  members  of  ihie  ciass  to 
maintain  such  statutory  interest  and  ri^^hts. 

The  Attorney-General  is  a  proper  party  to  saoh 
an  action,  but  only  as  representing  the  paUic  m  a 
whole,  aud  not  the  ste^tory  dasa. 

A  statutory  preferential  right  was  Hmiinsd  in 
respect  of  tluree  clnssns  of  stands  at  Govent  Gardn 
Market,  and  it  was  sought  to  combine  the  time 
claims  in  one  action. 

Held,  that  this  was  a  mere  matter  of  conveniflDee, 
and  that  there  was  nothing  in  the  law  to  mske  it 
necessary  that  there  should  be  three  aotions*  each 
confined  to  one  class  of  stands. 

Decision  of  Bomer,  J.  {ante,  p.  170}  (Yaaghaa 
Williams,  L.J.,  disseniiente),  reversAd. — £llb  r. 
Bedford  (Duke),  C,A„  385;  [1899]  1  Ch.  4»4; 
68  L.  J.  Ch.  289 ;  80  L.  T.  332. 

24.  Parties — Joinder  of  plaintiffs — Gammon  eoMst 
of  action — B,  S,  C,  ord,  16,  r.  1 — Cbiapoay— 
Prospectus — Director — Liability  —  Director  wilfilg 
ignorant  of  contents  of  prospectus,  but  not  repudiatiwq 
it  before  action  brought — Directors*  LiahUity  Ad, 
1890  (53  &  54  Vict,  c.  64),  j.  3.— The  expcesskw 
*'  The  same  transaction  "  in  B;  S.  C,  ord.  16,  r.  1, 
does  not  necessarily  imply  a  transaction  takini; 
plaoe  between  two  parties;  and,  where  diffennt 
persoDS  have  causes  of  action  arising:  out  of  the 
same  transaction,  they  may  be  joined  as  C;>- 
plaintiffs. 

The  expression  ''prospectus"  in  the  Dirsctoo^ 
Liability  Act,  1890,  means  tbe  prospeetos  on  ths 
faith  of  which  shares  or  debentures  are  taken. 

A  person,  who  assumes  the  post  of  director 
of  a  company  and  is  aware  of  the  iasne  of  « 
prospectus,  does  not  escape  from  his  IfahiKtiwi 
under  the  Directors'  Liability  Aot»  1890,  by 
abstaining  from  making  an  inquiry  as  to  its 
contents;  he  must  give  public  notice  of  hit 
repudiation  of  such  prospectus,  and  it  wiD  not  be 
sufficient  for  him  repudiate  it  after  action  brooglit. 
D&lNOQBnBBv.WoOD,  Ch,D,  Bftrne,  J,^2o2;  [1899] 
1  Ch.  393;  68  L.  J.  Ch.  181 ;  79  L.  T.  548. 


25.  Partnership— Action  against  firm  in  firmt 
name — Form  of  defence — Deatn  of  partner  after  acHaa 
— Defence  by  sole  surviving  partner — Ore/*  48a,  r.  5.— 
Two  partners  were  sued  in  the  name  of  their  finu 
After  appearance  and  before  defenoe  delivered  cos 
of  the  partners  died,  and  the  surviving  partner, 
B.  C.  Nesbitt,  delivered  a  defenoe  headed  with  the 
title  of  the  action,  followed  by  the  words  "  DsIbbss 
of  the  defendant  B.  C.  Nesbitt" 

Held,  that  the  defenoe  was  wrong  in  form,  as  it 
was  not  a  defence  of  the  firm,  but  of  the  sorviriBg 
partner  in  his  individual  capacity,  in  which 
capacity  he  was  not  sued. — Ellis  v.  Wadbsqj  k 
Mallbson,  C,A„  420;  [1899]  1  Q.  B,  714;  6S 
L.  J.  Q.  B.  604 ;  80  L.  T.  508. 

26,  Payment  into  court — Denial  of  liahility— 
Acceptance  by  plaintiff — Counterclaim — Admisskm-- 
B.  8.  C,  ord,  22,  rr.  1,  6,  7.~The  ohjeet  of 
payment  into  court,  where  all  Hj^xiLity  is  denied,  is 
to  enable  a  defendant  to  deny  a  plaintiJETs  right  to 
sue,  yet  to  offer  a  sum  as  the  price  of  peace  and  lor 
the  prevention  of  further  litigation.  Such  aa  oftr 
is  not  an  admission  of  the   plaintiff's  titls^  sai 
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oaimot  be   oonverted  into  sach  by   the  plaintiff 
accepting  the  ram  paid  in. 

Dedaion  of  Stirling^  J,  (anfe,  p.  489),  affirmed. — 
CooTB  V.  FoKD,  C.A.,548;  [1899]  2  Ch.  93;  68 
L.  J.  Ch.  608 ;  80  L.  T.  697. 

27.  Payment  itUo  court — Trustee, — A  tmatee,  in 
answer  to  a  motion  that  he  bhould  pay  into  court 
money  arising  from  the  sale  of  shares  forming  part 
of  the  trust  property,  swore  that  he  in  good  faith 
paid  away  the  purchase- money  in  the  belief  that  he 
was  entitled  thereto,  and  no  part  thereof  was  then 
in  his  hands. 

Held,  that  as  the  terms  of  the  affidavit  did  not 
show  that  the  trustee  had  no  control  over  the  pur- 
chase-money, he  must  bring  the  sum  into  oourt. — 
Benson,  Bb,  Ellbtson  v.  Fillers,  Ch.D.  North,  /., 
264;  [1899]  1  Ch.  39;  68  L.  J.  Ch.  5;  79  L.  T.  690. 

28.  Payment  out  of  court — French  eubjects — Infants 
— French  guardian's  right  to  receive  money— Discretion 
of  court. — A  French  subject  who,  according  to 
French  law,  is  the  legal  guaraian  of  his  infant  chikben 
fako  French  subjects),  and  is  empowered  by  that 
law  to  receive  and  give  legal  diseharges  lor  all 
moneys  coming  to  them  during  their  minority,  is 
not  entitled  as  of  right  to  payment  out  of  oourt  of  a 
fnnd  to  which  su<m  infant  children  have  become 
absolutely  entitled. 

The  oourt,  however,  can,  in  its  discretion,  pay 
the  fund  out  to  him  upon  the  production  of  satis- 
factory evidence  that  it  will  be  applied  for  the 
benefit  of  the  children. — Chatabd's  Settlement, 
Eb,  Ch,D.  Kekewich,  J.,  616;  [1899]  1  Ch.  712; 
68  L.  J.  Ch.  360 ;  80  L.  T.  646. 

29.  Receiver — Ejectment  action — Disputed  title — 
Deftndant  in  receipt  of  rents — Judicature  Act,  1873 
(36  A  37  Viet,  c.  66),  s,  26,  sub-section  8.— The 
appointment  of  a  receiver  in  an  action  pending  to 
recover  possession  of  land  is  discretionary  on  the 
part  of  the  court,  and  on  all  such  applications  the 
larrounding  droumstances  must  be  considered.  If 
on  the  evidence  before  the  oourt  it  is  satisfied  that 
the  plaintiff  has  shown  a  good  title,  and  that  ttte 
tenants  are  in  jeopardy  through  the  defendant 
being  in  possession,  a  receiver  will  be  appointed. — 
John  v.  John,  C.A.,  62;  [1898]  2  Ch.  673;  79 
L.  T.  362. 

30.  Heceiver — Equitahle  execution — Charge  on  land 
— Beversion,  sale  of — "  Actual  delivery  in  execution  " 
-Judaments  Act  (27  &  28  Vict,  c.  112),  s.  1.— The 
defendants  in  a  probate  action  having  been  con- 
demned in  costs,  the  plaintiff  obtained  an  order 
fnnn  the  Probate  Division  for  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  real  estate 
vested  in  remainder  in  the  defendants.  On  an 
spplication  in  the  Chancery  Division  by  the  plain- 
tiff fur  a  charge  on  and  sale  of  such  remainder. 

Held,  that  no  such  charge  or  sale  could  be 
enforced,  as  the  appointment  of  a  receiver  did  not 
constitute  an  '*  actual  delivery  in  execution  "  of  the 
remainder  within  the  meaning  of  section  1  of  the 
Jadgments  Act,  1864.— Haabison  and  Bottomley, 
Ks,  C,A„  307 ;  [1899]  1  Ch.  466 ;  68  L.  J.  Ch. 
208;  80L.T.  29. 

31.  Beceiver — Equitable  execution — Sntmmons  for 
appointment  of  receiver — Personal  service — Ord,  67, 
f.  4,  6. — Where  the  defendant  has  not  entered  an 
appearance  to  the  writ  in  the  action,  a  sunmions 
for  the  appointment  of  a  receiver  cannot  be  served 
upon  him  by  filing  it  at  the  Central  Office  under 
ord.  67,  r.  4,  but  must  be  served  personally,  or  an 
order  obtained  for  imbstituted  service. — ^TnjJNO  v, 
Bltthb,  C,A.,  273;  [1899]  1  Q.  B.  567 ;  68 
I^J.  Q  B.  86;  80L.T.44, 


32.  Beceiver — Married  woman — "  Equitable  execU' 
tion*' — Jurisdiction — Costs  "  payable  out  of  married 
tuoman^s  separate  estate,  but  not  otherwise  " — Judica- 
ture Act,  1873  (36  &  37  Vict,  c  66),  s.  26.— A 
married  woman,  in  an  action  unsuccessfully  brought 
by  her,  was  condemned  in  costs,  to  be  taxed  and 
paid  to  the  defendants  '*  out  of  the  plaintiff's 
separate  estate,  but  not  otherwise."  The  only 
separate  estate  to  which  the  plaintiff  was  entitled 
was  a  reversionary  share  in  some  property  left  to 
her  by  her  sister's  will.  The  share  having  come 
into  possession,  Kekewich,  J.,  on  the  application  of 
the  defendants,  and  before  the  certificate  of  the 
defendants'  costs  had  been  issued,  appointed  a 
receiver  of  the  plaintiff's  share. 

Held,  by  the  Court  of  Appeal,  on  the  authority 
of  Keams  v.  Leaf,  12  W.  B.  462,  1  Hem.  &  M. 
681,  that,  apart  from  the  Judicature  Act,  1873, 
s.  26,  there  was  jurisdiction  in  the  court  to  appoint 
a  receiver  of  the  married  woman's  separate  estate 
for  the  protection  of  the  fund  out  of  which  the 
costs  were  directed  to  be  paid. 

Decision  of  Kekewich,  J.  {ante  p.  1.S8).  affirmed. — 
CxTMMiNS  V.  Pebbins,  C,A.,  214;  [1899]  1  Ch.  16; 
68  L.  J.  Ch.  67 ;  79  L.  T.  466. 

33.  Striking  out  statement  of  claim — Action  to  set 
aside  judgment  by  default  on  ground  of  frau/d-^ 
B,  8.  C,  1883,  ord.  27,  r.  l^—Payment  into  court-- 
Action  for  malicious  presentation  of  bankruptcy 
petition — Allegation  of  special  damage. — Notwith- 
standing the  provisions  of  ord.  27,  r.  16,  which 
provides  a  short  method  of  setting  aside  a  judg- 
ment by  default,  an  action  to  set  aside  such  a 
judgment  on  the  ground  of  fraud  is  still,  subject  to 
the  discretion  of  the  oourt  as  to  costs,  maintainable 
without  leave.  The  oourt  will  not,  therefore,  strike 
out  as  frivolous  the  statement  of  claim  in  an  action 
for  that  purpose,  though  it  may  order  the  plaintiff 
to  pay  into  court  the  amount  of  the  judgment  im- 
peached. Nor  will  the  court  strike  out  as  frivolous 
a  statement  of  claim  in  an  action  for  damages  in 
respect  of  bankruptcy  proceedings  maliciously 
taken,  on  the  ground  that  it  does  not  contain  an 
allegation  that  the  plaintiff  has  sustained  special 
damage.— Wyatt  v,  Palmbb,  C,A.,  649;  [1899] 
2  a  B.  106;  68  L.  J.  Ch.  86;  80  L.  T.  639. 

34.  Summons  for  directions — Statement  of  claim — 
Judgment  in  default  of  defence — Ord.  27,  r.  11 — 
— Ord.  30,  rr.  1  {Jb)  and  8. — K.  commenced  an  action 
against  C.  for  an  injunction.  C.  appeared.  K. 
having  on  motion  obtained  an  interim  injunction 
delivered  a  statement  of  claim  to  C.  without  taking 
out  a  summons  for  directions  as  required  by  ord.  30, 
r.  1  (b).  C.  failed  to  deliver  a  defence,  and  K. 
moved  for  judgment  in  default  of  defence,  under 
ord.  27,  r.  11.  At  the  hearing  of  the  motion  C. 
contended  that  it  should  be  dismissed  as  irregular, 
since  it  and  the  delivery  of  the  statement  of  daim 
were  steps  in  the  action,  and  thev  were  taken  with- 
out first  taking  out  a  summons  i6r  directions. 

Held  that  CT  was  not  entitled  to  have  the  motion 
dismissed.  K.'s  procedure  was  irregular,  but  C.'s 
only  remedies  were  to  take  out  a  summons  to  have 
the  action  dismissed  under  ord.  30,  r.  8,  or  to  move 
to  have  the  notice  of  motion  set  aside  as  irregular. 
—Kemp  v,  Colman,  Q,B.D.  ;  80  L.  T.  64. 

35.  Trial — New  trial — Appeal  from  county  court 
— Plaintiff's  evidence — Eefusal  of  judge  to  withdraw 
case  from  jury^DefendanVs  evidence — Case  then  with' 
drawn  from  jury. — On  the  14th  of  September, 
1898,  the  Ron  of  G.,  the  appellant,  at  1.30  p.m. 
loaded  twelve  cows  at  M.  D.  station  on  a  truck  of 
the  respondent  company.  The  cows  were  consigned 
to  C.^  another  station  twenty -five  miles  distant,  and 
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at  the  time  of  loading  were  in  good  condition. 
Appellant  had  on  other  occasions  sent  cattle  from 
M.  D.  to  C,  and  they  had  nsuaUy  arrived  by  8  p.m. 
On  this  occasion  they  did  not  arrive  till  after  mid- 
night, and  were  then  fomid  to  be  in  a  damaged  and 
exhausted  condition.  G.  then  brought  an  action 
against  the  respondent  company  in  the  connty 
court,  on  the  groand  that  the  injuries  had  been 
caused  by  the  respondents'  neg&genoe.  After 
evidence  had  been  given  in  support  of  the 
plaintiff's  case,  counsel  for  the  defence  submitted 
that  there  was  no  evidence  of  negligence  to  go  to 
the  jury,  but  the  judge  held  that  a  primd  facie  case 
had  been  made  out.  Evidence  was  then  given  by 
the  company  to  the  effect  that  the  delay  in  the 
arrival  of  the  cattie  was  due  solely  to  shunting 
operations  to  avoid  pwtAerg^r  trains.  The  jn^^** 
thereupon  withdrew  the  case  from  the  jury,  and 
gave  judgment  for  the  company.    G.  appealed. 

Held  uiat,  though  tiie  county  court  judge  was 
wrong  in  withdrawing  the  case  from  the  jury,  and 
should  have  left  it  to  them  with  a  strong  direction 
to  find  a  verdict  for  the  defendants,  yet  that  it 
would  be  useless  to  send  the  case  bade  for  trial,  as 
the  only  verdict  that  could  be  found  on  the  evidence 
must  be  a  verdict  for  the  defendants. — Gk)DDAiiD  v. 
Midland  Railway  Co.,  Q,B.D,  ;  80  L.  T.  624. 

36.  Trial  —  New  trial  —  Verdid  —  Judgment  — 
Damages, — Where  a  jury  found  (1)  that  the  death 
of  the  plaintiff*s  wife  had  been  accelerated,  but  not 
to  any  appreciable  extent,  by  taking  a  dose  of 
tartar  emetic  negligently  supplied  by  the  defend- 
ants ;  (2)  that  the  plaintiff  had  suffered  no  damage 
thereby,  but  that  his  minor  child  had  incurred 
damage  to  the  extent  of  1,000  dols. 

Held,  that  the  action  must  be  dismissed,  because 
the  damages  attributable  to  the  defendants  were  on 
those  findings  (which  could  not  properly  be 
disturbed)  inappreciable  and  irrecoverable. 

The  Court  of  Queen's  Bench  was  in  error  in 
directing  a  new  trial  on  the  assumption  that  the 
findings  as  to  damages  are  contradictory  and 
illogicaL— Kerry  v.  ENQLAin),  P.C. ;  [1898]  A.  C. 
742. 

37.  Trial — Notice  0/ trial — Length  o/noHoe — Ten 
days  be/ore  trial— B.  8.  0.,  1883,  ord.  36,  rr.  14, 18  ; 
ord.  30,  r.  2. — ^The  court  has  jurisdiction  to  order  a 
defendant,  in  any  case  in  which  it  seems  just,  to 
take  ten  days'  notice  of  trial,  to  expire  on  the  day 
when  the  trial  comes  on. — Baxter  v.  Holdsworth, 
O.A.,  179;  [1899]  1  Q.  B.  266;  68  L.  J.  a  B.  154; 
79  L.  T.  434. 

38.  Trial  with  jury — Probate — Notice  only  to  crou- 
examine  witneaaea — Costa — Ord»  21,  r.  18.— Ord. 
21,  r.  18,  has  established  a  new  and  com- 
plete rule  that  a  party  opposing  a  will,  who  with 
nis  defence  gives  notice  01  intention  only  to  cross- 
examine  the  witnesses  produced  in  support  of  the 
will,  is  not  to  be  liable  to  pay  the  costs  of  the  other 
side  unless  the  judge  is  of  opinion  that  there  was  no 
reasonable  cause  for  opposing  the  will,  and  the  rule 
extends  to  cases  heard  before  a  jury  asked  for  by 
the  defendant.— Davies  v.  Jonbs,  P.2>.  <£;  Ad.D, ; 
68  L.  J.  P.  69 ;  80  L.  T.  631. 

39.  Writ — Service — Service  o/writ  out  o/juriadiction 
— Contract  *'  which,  according  to  the  terms  thereof, 
ought  to  he  performed  uHthin  the  jurisdiction*' — BtUes 
of  Supreme  Court,  1883,  Ord,  11,  r.  1  (e). — In  order 
to  allow  service  of  a  writ  out  of  the  jurisdiction 
under  ord.  11,  r.  1  (e),  the  contract  for  breach  of 
which  the  action  is  brought  must  be  one  which, 
according  to  the  terms  thereof,  must  be  performed 
within  the  jurisdiction.    I^ve  cannot  be  ^ven  in 


a  case  where  the  oontzaot  may  be  performed  eH 
within  or  out  of  the  jurisdiction. 

Where  the  defendant  abroad  contracted  to  seQ 
goods  sent  to  him  and  remit  the  proceeds  to  PSngliid 
by  bills,  and  he  sold  the  goods  and  kept  the  pro« 
ceeds, 

Held,  that  since  his  contract  ooold  all  be  per- 
formed sbroad,  no  writ  could  be  issued  here  for 
service  abroad,  either  for  breach  of  contract  or  te 
mon*  y  had  and  received. 

The  decision  of  the  Court  of  Appeal  revmed* 
—Comber  v.  Lsylahd,  H.L*;  [1898]  A.  O.  524; 
79  L.  T.  180. 


40.  WritServiee  out  of 
and  proper  parties — B,  S,  C,  1883,  ord,  II,  r.  1  (jg) — 
Insufficient  disclosure  of  facts — Discretion  of  oovaf, — 
Tnis  was  an  action  brought  against  four  peiaosis 
for  relief  in  respect  of  a  breach  of  tmst  in  improper 
investment  of  trust  funds.  Toe  first  three  defen- 
dauts  were  partners  in  a  firm  of  solidtora  praotisinc 
in  Calcutta;  the  fourth  was  the  legal  penoniS 
representative  of  the  survivor  of  the  two  tnute«« 
who  were  alleged  to  be  responsible  for  the  breach 
of  trust.  He  was  resident  in  England,  and  had 
been  duly  served.  An  order  had  been  made  for 
service  out  of  the  jurisdiction  upon  the  first  three 
defendants  upon  affidavits  which  only  stated  that 
the  money  was  in  their  hands  when  invested,  and 
the  investment  was  really  made  by  them.  The 
three  defendants  now  moved  to  discharge  the  order. 
It  app<>ared  from  the  evidence  on  this  motion 
that  the  defendant's  firm  had  only  acted  as  adUct- 
tors  for  the  trustees,  the  business  having  been 
brought  in  and  entirely  conducted  by  a  deoeated 
member  of  the  firm. 

Held,  that  the  order  for  service  must  be  dis- 
charged, because  (1)  the  affidavits  <m  which  the 
order  was  obtained  did  not  sufficiently  disolo—  the 
facts ;  (2)  the  first  three  defendants  ware  not 
necessary  or  proper  parties  to  the  action ;  (3)  the 
case  was  not  one  in  which  the  court  ought  in  the 
exercise  of  its  discretion  to  order  tibe  case  to  be 
tried  in  England.— Plaskxit  v.  Bddib,  Ch,D, 
North,  J, ;  79  L.  T.  136. 

See  also  Administration,  8 ;  Admiralty,  3 ;  Assign- 
ment, 1,  2;  Bankruptcy,  20,  21;  Common;  Osm- 
pany,  3,  11,  34,  3d,  37 ;  County  Court,  1 ;  Divoroe, 
9-11;  Injxmction,  1 ;  Inland  Bevenne,  8;  Jostioes, 
6 ;  libel,  3 ;  Local  Government,  21 ;  Maixied 
Woman,  2 ;  Partition ;  Poor  Law,  4. 

PEINCIPAL  and  AGENT  :— 

1.  Agreement  by  agent  with  third  party  toditriment 
of  principal— Surreptitious  dealing  wUhother  principal 
— Bribe  accepted  by  aaent — Avoidance  of  contraeL — 
The  defendant  agreed  to  purchase  a  pair  of  hones 
from  the  plaintiff,  provided  they  were  passed  as 
sound  by  a  veteriziary  surgeon  who  was  employed 
by  the  defendant  to  examine  them.  The  noreos 
were  certified  as  sound  by  the  veterinary  sargeoo, 
and  the  defendant  sent  a  cheque  for  the  price.  The 
horses  were  delivered  and  found  to  be  nnsonnd,  and 
thereupon  they  were  returned  and  the  ahoqa/b 
stopped.  In  the  course  of  the  trial  of  an  action  on 
the  cheque  it  was  elicited  that  the  Teterinary 
surgeon  liad  accepted  a  bribe  from  the  plaintffi 

Held,  that  it  was  immaterial  to  inonire  what 
effect  the  bribe  had  on  the  mind  of  the  aefendaaifs 
agent,  that  the  o£^  and  acceptance  invalidated  the 
certificate,  and  that  the  plaintiff  could  not  leoorer 
under  the  contract  which  depended  on  the  validity 
of  the  certificate.— Shifway  v,  Bboadwood,  CJL.  ; 
[1899]  1  a  B.  369;  68 L.  J.  a  B.  360;  80  L.T.  11. 

2.  Public   body — Negligence — Making   up   roqd^ 
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Dangeroua  work — Employment  of  contractor — Liahility 
of  vuhlic  body. — Where  a  public  body  takes  upon 
itself  the  makiDg-up  of  a  road,  sncb  work  being  of 
itself,  unless  carefnlly  done,  likely  to  be  dangerous 
to  tlie  public,  a  duty  is  cast  upon  such  public  body 
to  see  that  no  dangerous  obstructions  are  allowed 
to  exist  to  passengers  passing  along  the  road.  That 
duty  cannot  be  evaded  by  employing  a  contractor 
to  carry  out  the  work. — ^Hill  v.  Tottenham 
DiflTEiCT  Council,  Q.B.D.  ;  79  L.  T.  495. 

3.  Batificaiion  hy  principal — Contract  by  agent  in 
name  of  principal,  but  for  hie  own  benefit* — Where 
au  agent  makes  a  contract  purporting  to  sell  goods 
in  the  name  of  a  principal,  but  with  the  fraadulent 
intention  of  selling  them  on  his  own  account  and 
for  bis  own  benefit,  it  is  competent  for  the  principal 
to  ratify  and  take  the  benefit  of  the  contract  as 
against  the  buyers.— Tiedeicann  and  Ledebmann 
Frebes,  Be,  Q.B.D. ;  [1899]  2  Q.  B.  66 ;  68  L.  J. 
Q.  B.  862. 

See  also  Contract,  6 ;  Negligence,  1,  2. 

PRINCIPAL  and  SUBBTY  :— 

1.  Bond — Bate  collector — Diecharge  of  auretiee* — 
Suretiee  to  a  bond  for  the  due  performance  of  the 
duty  of  a  rate  collector  will  not  be  discharged  from 
their  obligation  by  reason  of  the  obligees  continuing 
Buch  collector  in  their  service  where  he  has  been 
ffuilty  of  irregular  modes  of  accounting,  but  has 
been  guilty  ox  no  dishonesty  in  the  course  of  his 
service,  and  where  such  obligees  have  done  all  in 
their  power  to  get  such  collector  dismissed,  the 
power  to  dismiss  is  not  being  vested  in  them. — 
Caxton  v.  Dew,  Q.B.D.  ;  68  L.  J.  Q.  B.  380 ;  80 
L.  T.  325. 

2.  Co^wretUe  —  Co-auretiee  constittUed  principal 
debton — Giving  time  by  one  co-surety — OonPribution. 
—The  plaintifb  and  the  defendant  gave  a  joint  and 
se?erBl  bond  to  secure  the  repayment  of  an  advance 
made  to  a  company  upon  a  second  mortgage,  and 
by  the  bond  it  was  agreed  that  the  plaintiffs  and 
defendant,  as  between  themselves  and  the  mort- 
gagee, flhonld  be  taken  to  be  principal  debtors,  and 
that  they  should  not,  nor  should  either  of  them,  be 
released  by  reason  of  time  being  given  to  the  com- 
paoy,  or  by  any  forbearance,  act,  or  omission  of  the 
mortgaeee  or  his  assigns.  The  company  was  sub- 
sequentiy  wound  up  and  a  new  company  formed  to 
take  over  the  business,  subject  to  the  mortgages, 
and  the  plaintifb,  without  the  assent  of  the  defend- 
ant, paid  off  the  mortgage  debt  due  under  the  bond 
to  the  mortgagee,  who  was  pressing  for  payment, 
obtained  a  transfer  of  the  second  mortgage  to  them- 
selves, the  new  company  covenanting  to  pay  to 
them  the  principal  sum  thereby  secured,  and  entered 
into  an  agreement  with  the  new  company  that  the 
mortgage  should  not  be  enforced  or  the  mortgage 
mouey  called  in  for  sis  months.  The  course  adopted 
by  the  plaintiffs  in  dealing  with  the  mortgage 
seoarity  was  in  the  best  interests  of  all  concerned. 
^  an  action  by  the  plaintiffs  to  recover  from  the 
defendant  his  proportion  of  the  amount  so  paid  by 
them  under  the  bond. 

Held,  that  the  plaintiffs  were  entitled  to  recover. 
— Gkeenwood  V,  Francis.  O.A.,  230;  [1899]  1 
Q.  B.  312 ;  68  L.  J.  Q.  B.  228 ;  79  L.  T,  624. 

See  also  Trustee,  3. 

WtOBATB  :— 

1.  Administration — Administrator  de  bonis  non — 
Trustees— Orant  to  beneficiary  limited  to  trust  funds, 
--'Where  trust  fnnds  are  standing  in  the  name  of  a 
^^oeased  trustee,  a  grant  of  letters  of  administra- 
tion de  bonis  non,  limited  to  the  trust  fund,  mav  be 
made  to  a  person  entitled  to  the  whole  bcmefioial 


interest  in  the  fund,  though  the  deceased  trustee  has 
appointed  an  executor. — Ratoliffe,  In  Goods  of, 
F.D.  A  Ad,D. ;  68  L.  J.  P.  47 ;  80  L.  T.  170. 

2.  AdminisiraHon  —  Administrator  and  receiver 
pendente  lite — Citing  heir-at-law — Land  Transfer 
Act,  1897. — ^Where  the  deceased  has  died  possessed 
of  real  and  personal  estate  an  administrator  and 
receiver  pendente  lite  will  not  be  appointed  without 
notice  to  the  heir-at-h^w.— WioaiNS  v.  Hudson, 
F.D.  A  Ad.D. ;  80  L.  T.  296. 

3.  Administration — Bond — Dispensing  with  suretie$ 
— Fersmial  bond  only  allowed— -Court  of  Frobate  Act, 
1857,  ss.  81,  82. — ^The  administrator  of  an  estate 
which  consists  of  sums  standing  to  the  credit  of  aa 
action  in  the  Chancery  Division  may  be  allowed  to 
give  a  personal  bond  for  due  adminiatratiou  without 
sureties  for  such  sums  as  will  be  paid  in  that  action 
to  other  beneficiaries  directly,  and  only  required  to 
give  a  bond  with  sureties  for  the  sum  to  which  he 
is  himself  entitled.— Leaoh,  In  Goods  of,  F.D. 
&  Ad.D. ;  80  L.  T.  170. 

4.  Adminiitraiion — Citation  —  Disappearancs  of 
son — Grant  to  grandson  without  citing  son* — ^The 
deceased  had  three  children,  two  of  whom  pre- 
deceased him.  The  third,  a  son,  left  Bngland  in 
1872,  and  had  not  since  been  heaid  of.  A  grandson, 
a  child  of  one  of  the  deceased  children,  applied  for 
letters  of  administration. 

Held,  that  the  grant  prayed  for  might  be  made 
to  the  applicant  without  citing  the  son  on  the 
applicant  swearing  ^at  he  believed  himself  to  be 
the  sole  next-of-kin.— Caluoott,  In  Goods  of, 
F.D,  &  Ad.D. ;  68  L.  J.  P.  67 ;  80  L.  T.  421. 

5.  Administration  —  Creditor  —  Next-of-kin  im- 
known—Form  of  grant. — The  deceased,  who  had 
carried  on  a  business  durins  his  lifetime,  died 
intestate  without  ascertainable  next-of-kin  in 
England.  On  an  application  bv  a  creditor  for  an 
immediate  nant  of  letters  of  administration  with- 
out citing  Sie  next-of-ldn, 

Held,  that  a  grant  ad  coUigenda  bona  might  be 
made  to  the  creditor  with  power  to  dispose  of  the 
property  and  business  of  the  deoeased«-»fioLTON, 
In  Goods  of,  F.D.  &  Ad.D. ;  68  L.  J.  P.  63 ; 
80  L.  T.  631. 

6.  Administration — Intestacy — Bastard— Beat  and 
personal  estate— Bight  of  Crown — Land  Transfer  Act, 
1897  (60  &  61  Vict.  c.  65),  s.  1.— Where  a  person 
dies  a  widow  (or  bachelor)  without  issue,  a  bastazd 
and  intestate,  entitled  to  real  and  personal  estate, 
the  grant  of  administration  to  the  nominee  of  the 
Crown  will  be  of  the  personal  estate  only,  as  before 
the  Land  Transfer  Act,  1897.  The  Crown  is  not 
bound  by  that  Act.  —  Habtley,  In  GbODS  of, 
F.D.  &  Ad.D.,  287  ;  [1899]  P.  40 ;  68  L.  J.  P.  16. 

7.  AdminU^troiion — Married  woman-— Deed  of 
separation — Citation  of  husband* — ^A  married  woman 
executed  a  deed  of  separation,  which  provided  that 
on  her  death  her  property  should  go  as  thoush  her 
husband  were  alraaay  dead,  and  died  while  the 
deed  was  alleged  to  be  still  in  operation,  and  while 
the  husband  was  said  to  be  larg^y  indebted  to  the 
estate  of  the  deceased  for  payments  due  under  the 
deed. 

Held,  that  letters  of  administration  ouf  ht  not  to 
be  granted  to  the  deceased's  next-of-km  without 
citing  the  husband,  on  the  ground  that  he  might 
dispute  the  deed.— MEasoN,  In  Goods  of,  F.D. 
A  Ad.D. ;  80  L.  T.  295. 

8.  Administration  —  Married  uxyman  —  Foreign 
domicil—Fower  of  appointment  —  WUl  made  in 
execution  of  power — Administration  with  will  aiinex9d 
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— Grant  to  appointee— Limited  or  general  grant. — 
Upon  an  appIiGation  for  administration  with  the 
will  annexed  it  appeared  that  the  deoea8«>d  was 
domiciled  in  France,  her  husband,  who  survived 
her,  being  a  domiciled  Frenchman.  The  applicant 
was  the  appointee  in  tmst  under  the  marriage 
settlement  of  the  deceased,  which,  on  the  face  of 
it,  appeared  to  include  all  the  property,  aud  the 
ground  of  the  application  was  that  the  will  had 
not  been  executed  in  accordance  with  the  law  of 
the  domidl  of  the  deceased, 

Held,  that  unless  the  husband  of  the  deceased 
were  to  consent,  a  full  grant  ought  not  to  be  made ; 
and  that,  in  accordance  with  the  practice,  failing 
the  husband's  consent,  the  grant  to  the  applicant, 
as  appointee,  should  be  limited  to  such  propeity  sn 
the  deceased  had  power  to  dispose  or,  and  did 
dispose  of,  by  the  instrument  exeoutiuir  the 
appointment. —  In  Goods  of  I^efond,  P,D,  tk 
Ad.D. ;  [1899]  P.  247 ;  68  L.  J.  P.  82. 

9.  Administration  —  Married  woman  —  Limited 
administration — Will  of  married  woman — Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75)— 
ProhaU  Bales  of  April,  1887.— Where,  upon  the 
death  of  a  woman  who  had  married  before  the 
commencement  of  the  Married  Women's  Property 
Act,  1882  (45  &  46  Yiot.  o.  75),  it  appeared  that, 
before  her  marriage,  she  had  acquired  a  mortgage 
debt,  which  her  husband  had  not  reduced  into 
possessson,  and  had  since  her  marriage  made  a  will 
purporting  to  dispose  of  all  her  real  and  personal 
property,  the  court  made  a  grant  to  her  husband  of 
administration  to  such  of  her  property  as  she  had 
no  power  to  dispose  of  by  wilL  —  Iir  Gk>ODS  of 
Leman,  P.D.  &  Ad.D. ;  [1898]  P.  215. 

10.  Administration  —  Passing  over  eooectttor  — 
Residence  abroad  —  Probate  Act,  1857,  s.  73. — A 
testator  appointed  a  sole  executor.  The  executor, 
shortly  before  the  testator's  death,  disappeared, 
and  a  warrant  for  his  arrest  had  been  issued,  but 
his  whereabouts  was  unknown. 

Held,  that,  though  residence  abroad  could  not 
be  presumed,  the  executor  might  be  passed  over 
without  citation,  and  administration  with  the  will 
annexed  might  be  granted. —  Wbight,  In  Goods 
OF,  P.D.  A  Ad.D. ;  79  L.  T.  473. 

11.  Administration — Benunciation  and  assignment 
by  next-of-kin — Qrant  to  assignee. — The  deceased  died 
intestate,  leaving  A.  his  sole  next-of-kin.  A.  re- 
nounced her  right  to  administration,  and  assigned 
her  rights  in  the  property  of  the  deceased  to  B. 

Held,  that  letters  of  administration  might  be 
granted  to  B.— Qitilliam,  In  Goods  of,  P.D.  A 
Ad.D. ;  68  L.  J.  P.  17 ;  79  L.  T.  472. 

12.  Administration — 8on*»  death  intestate — Dis' 
appearance  of  father — Citation. — Where  one  of  two 
brothers  died  intestate  8«d  the  father,  who  had 
survived  the  deceased,  had  disappeared,  the  court, 
on  aa  application  for  a  grant  of  letters  of  adminis- 
tration by  the  surviving  brother,  directed  that  the 
father  i^ould  be  cited. — ^Habpee,  In  Goods  of, 
P.D.  A  Ad.D. ;  68  L.  J.  Pi  48 ;  80  L.  T.  294. 

13.  Administration  —  Surety  —  Trustee  in  bank- 
ruptcy of  next' of -kin. — Letters  of  administration 
may  be  granted  to  the  trustee  in  bankruptcy  of  the 
next-of-kin  without  requiring  sureties. — Astbtjby, 
In  Goods  of,  P.D.  A  Ad.D. ;  80  L.  T.  296. 

*14.  Administration — WiU  annexed — Foreign  grant 
— Qrant  subf set  to  order  of  foreign  court — Renuncia- 
tion by  executor  of  foreign  mil. — Where  administra- 
tion with  the  will  annexed  has  been  granted  abroad 
by  a  foreign  court  subject  to  suc^  orders  as  may 


from  time  to  time  be  made  by  that  court,  the  ooort 
heie  need  not  before  granting  such  administntiaB 
to  an  attorney  of  the  foreign  administrator  iaqafi 
whether  orders  have  been  made  by  tbe  fonipi 
court  modifying  or  cancelling  the  foreign  gryit 

Where  a  testator  domiciled  abroad  has  di^Msd 
by  his  will  of  all  his  property  without  qnslifiostioa 
bs  to  its  situa  ion,  and  the  executor  of  the  will  W 
renounced  probate  abroad,  the  court  hen  mtg 
grant  letters  of  administration  with  the  vitt 
annexed  to  an  administrator  appointed  by  1^ 
foreign  court  without  requiring  express  reomida- 
tion  by  the  executor  of  probate  in  this  ooontiy.— 
80AitB.  In  Goods  of,  P.D.  A  AdJ). ;  80  L.  T.  296. 

15.  Practice — Cotts — Proof  in  sdUmn  formSotia 
by  dejendants  to  cross-examine  only — R.  S.  Card. 21, 
r.  18  — The  court  at  the  hearing  of  a  prohste  ant 
being  of  opinion  that  the  dt-fendantiH— who  wm 
opposing  a  will  and  codicil,  and  had  given  BOtkA 
under  ord.  21,  r.  18,  that  they  merely  insisted  os 
the  will  being  proved  in  solonn  form  of  law,  andtlst 
they  only  intended  to  croes-examine  the  witasMV 
produced  in  support  of  the  will — had  no  ressonaWt 
ground  for  opposing  the  will,  oondeciined  tki 
defendants  to  pay  the  oosts  of  the  plaintifii  wk» 
were  propounding  the  doouments. — Spicis  v. 
Spicbe,  P.D.  A  Ad.D.,  271 ;  [1899]  P.  38;  79LT. 
707. 

16.  Practice— Several  defendawte— Right  of  two  mi» 
of  counsel  to  be  heard, — ^Where  several  detedaDli  sn 
opposing  a  will  and  have  filed  separate  deieoos*,  bst 
the  defences  are  substantially  the  same,  the  cost 
will  not  at  the  trial  of  the  action  hear  more  thm 
one  counsel  on  behalf  of  the  defendants. — ^Bassbaw 
V.  PncM,  P.D.  A  Ad.D. ;  80  L.  T.  860. 

17.  Will—Codica—Revooation^Benval.-'kisiii^ 
trix  made  a  will  dated  the  31st  of  Janaaiy,  l8Si 
By  a  subsequent  codicil  dated  the  1st  of  Aagvt, 
1893,  and  headed,  "  Memorandmn  for  mv  tmlM 
A.  W.  G.,*'  the  sole  surviving  executor  and  tnMl» 
of  the  will,  she  disposed  of  the  whole  of  her  ptopv^ 
without  any  specinc  appointment  of  aa  ex«oator. 

By  another  will  made  abroad  she  oanflrmsd  ker 
will  **  made  in  England  in  or  about  the  year  IM* 
and  thereby  disposed  only  of  her  property  eicaite 
abroad,  of  which  latter  will  she  appointed  another 
executor. 

Held,  that  probate  of  all  three  docnmenis  night 
be  granted  to  A.  W.  G.  as  exeontor,  with  liberty  te 
tiie  foreign  executor  to  come  in. — Qrbes,  Tm  Qoflos 
OF,  P.D.  A  Ad.D. ;  79  L.  T.  738. 


18.  Will^Exeeutor--Misdescripiion.^k  tssteliv. 
T.  0.,  bequeathed  his  property  to  bis  wife,  his  sos, 
and  T.  8.  upon  certain  trusts,  suid  e^poiated  im 
wife,  his  son,  and  *'  the  said  T.  a*'  exeontecs  of  tb 
will.  The  testator  had  no  known  relativs  or  friflii 
of  the  name  of  T.  0. 

Held,  that  probate  of  the  will  might  be  tfttAd 
to  the  wife,  the  son,  and  T.  8.,  with  a  Usnk  is 
place  of  '*  C.*'  in  the  dauae  appointing  eBaKoka.-^ 
CooPBR,  Iir  QooDB  OF,  P.D.  A  Ad,D.  \  63  L.  J*  P* 
65  ;  80  L.  T.  632. 

19.  WiU-'DocumentreferredtoinwR^I'sioBnmeF' 
turn — Documentordered  to  be  filed  in  registry. — AMsr 
tor,  after  bequeathing  oeitain  shares  in  ms  rseidMg 
estate  to  his  children,  directed  that  advaaon  nsdi 
to  them  should  be  taken  as  part  of  their  Att^ 
that  entries  in  a  certain  book  should  be  the  <Mif 
and  conclusive  evidence  of  the  advances,  sad  thst 
no  i^nLd  should  be  entitled  to  any  ^h^re  uudsr  Ihi 
will  until  the  advances  were  brought  into  hotoh|Mi 
The  book  oontaioed  entries  made  beiors  sad  aikr 
the  will. 
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Held,  that  the  book  need  not  be  admitted  to 
probate,  bat  that  it  ought  to  be  filed  in  the 
registry. — ^Pxabb»  In  Gk>ODS  of,  P.Z>.  &  AcLD. ;  80 
L.  T.  296. 

20.  WiU — Foreign  wiU — Bevoked  eodidl — Foreign 
grant — Probate  of  exemplification. — A  testator  died 
domioilrd  in  India,  leaving  a  will  and  two  oodioili, 
one  of  which  had  been  revoked.  The  Indian  court 
granted  probate  of  the  will  and  both  codicils. 

Held,  that  probate  might  be  granted  here  of  the 
exemplification  probate  ^pmnted  in  India,  notwith- 
itanduig  that  it  comprised  a  reroked  codicil. — 
GuBBOY,  Is  GkWDS  OF,  P.D.  &  Ad.D, ;  80  L.  T. 
808. 

21.  WiU — Non-<ippearance  of  died  legatees, — 
Where  an  action  is  brought  to  set  aside  a  will,  a 
giant  of  administration  may  be  made  to  the  next- 
of-kin  after  citation  of,  and  failure  to  appear  by, 
the  legatees  under  the  will.— Quick,  In  Goods  of, 
P.D.  &  Ad.D. ;  68  L.  J.  P.  64;  80  L.  T.  808. 

22.  WiUr-OhliUraiionr—Wwds  obliterated  '*  ap- 
varefa'^—WiUe  Act  (1  Vict.  c.  26),  «.  26.— A 
holograph  will  originally  contained  two  devises  and 

S'ft  of  a  legacy  to  the  testator's  son  "  Daniel." 
le  name  had  been  obliterated  in  all  three  places, 
bat  when  there  was  nothing  to  show,  and  the 
testator  had  written  in  the  names  of  Daniel  in  one, 
and  of  another  son  Thomas  in  two  other  places. 

The  court,  on  the  evidence  of  an  expert  that, 
with  the  aid  of  a  magnifying  glass,  he  could  read 
the  original  name  Daniel  in  all  three  places,  on 
motion  by  consent  of  all  parties  interested,  granted 
administration  with  the  will  annexed,  with  the 
original  word  "  Daniel "  substituted  in  all  three 
places,  on  the  ground  that  the  original  words  were 
**  apparent "  within  the  meaning  of  section  26  of 
the  Wills  Act. — Brazibb,  In  Goods  of,  P,D,  ^ 
Ad,D.,  272 ;  [1899]  P.  36;  68  L.  J.  P.  6 ;  79  L.  T. 
472. 

23.  Willr-deaman—29  Gar.  2,  c.  3,  «.  23—1  Vict. 
c  26,  $,  11 — '*  At  ««»" — Voyage  not  yeit  begun. ^ A 
letter  containing  testamentary  diBpositions  written 
on  a  ship  lying  within  a  river,  and  before  the  ship 
has  actually  sailed,  may  be  a  valid  will  as  made  by 
a  seaman  at  sea.— Patbrbon,  In  Qoods  of,  P.Z>.  ds 
Ad.D.;  79L.  T.  123. 

24.  Will  in  cuetody  of  foreign  court — Notarial  copy 
^■'Exemplification, — Even  where  a  will  is  in  the 
poswssion  of  a  foreign  court  merely  for  purposes 
of  custody  and  not  for  purposes  of  probate,  the 
oourt  here  will  not  admit  a  notarial  copy  to  probate, 
but  will  require  the  original  will  or  a  copy  authenti- 
oated  by  the  foreign  court — BsowN,  In  Qoods  of, 
P.D.  dt  Ad.D. ;  80  L.  T.  360. 

See  also  Administration,  8, 9 ;  Estoppel ;  Married 
Woman,  3,  4 ;  Practice,  9,  38. 

PUBLIC  ATJTHOEITIBS  PEOTECTION  ACfT, 
1893  :— 

1.  Costa — Solicitor  and  client  costs — Public  authority 
—Adionfor  injunction — Public  Authorities  Protection 
Act,  1893  (66  &  67  Vict.  c.  61),  s.  1  (6).— Section  1 
of  the  Public  Authorities  Protection  Act,  1893, 
gives  a  right  to  solicitor  and  client  costs  in  actions 
for  injunctions  as  well  as  in  actions  for  damages ; 
bat  it  does  not  apply  to  interlocutory  applications 
or  to  appeals. 

The  title  of  an  Act  of  Parliament  is  now  to  be 
i'«sd  as  part  of  the  Act.— FiELDnva  v.  Moblsy 
Goapo&AiiON,  G.A.,  296;  [1899]  1  Oh.  1 ;  79 
L.  T.  231. 

3*  Ooits  —  Taxation  —  Action     against     public 


I 


aut?u)rity — Judgment  for  defendants — Consent  order 
—Public  AiahorUies  Protection  Act,  1893  {56  &  67 
Vict.  c.  61),  s.  1,  sub-section  {h). — In  an  action 
against  a  county  council  for  acts  done  by  them  in 
pursuance  of  the  Local  Gk>vemment  Act,  1894,  an 
order  was  made  in  chambers  by  consent  that  the 
action  be  dismissed,  and  that  the  plaintiff  should 
pay  the  defendants  their  taxed  costd  of  the  action. 
Htrld,  that  the  defendants  had  obtained  judgment 
within  the  meaning  of  section  1,  sub-section  (6),  of 
the  Public  Authorities  Protection  Act,  1893,  and 
that  the  costs  must  therefore  be  taxed  as  between 
solicitor  and  client. — Shaw  v.  Hsbts  Countt 
Council,  C.A. ;  [1899]  2  a  B.  282. 

3.  Limitation  of  action — Public  AuthorfUes  Pro- 
teetion  Act,  1893  (66  &  51  Vict.  c.  61),  s.  I— Public 
Health  {London)  Act,  1891  (54  &  65  Vict.  c.  76)  s.  4. 
— A  sanitary  authority  served  notices,  under  the 
Public  Health  (London)  Act,  1891  (64  &  66  Yict. 
c.  76),  s.  4«  on  the  owner  of  premises,  requiring  him 
to  do  certain  specified  works  in  respect  of  what  was 
supposed  to  be  a  drain.  He  oomplied  with  the 
notices,  and  incurred  expense  in  doinff  the  works. 
It  was  discovered  that  the  supposed  drain  was  a 
i*ewer,  which  the  sanitary  authority  was  liable  to 
repidr,  and  the  executors  of  the  owner  brought  an 
action  against  the  sanitary  authority  to  recover  the 
amount  of  the  expenses  incurred,  as  money  paid  to 
the  use,  and  at  the  request,  of  the  defendants.  The 
action  was  not  commenced  within  six  months  after 
the  expenses  had  been  paid. 

Held,  that  the  action  was  brought  for  an  act  done 
in  pursuance,  or  execution,  or  intended  execution, 
of  the  Public  Health  (London)  Act,  1891,  within 
the  meaning  of  the  Public  Authorities  Protection 
Act,  1893,  s.  1,  and  ought  to  have  been  brought 
within  six  months,  and  therefore  the  defendants 
were  not  liable. 

W<Uerhouse  v.  Keen,  4  B.  &  0.  200,  and  Midland 
Railway  Co.  v.  Withington  Local  Board,  11  Q.  B.  D. 
788,  followed. — Obse  v.  8t.  Panobas  Vbstry, 
Q.B.D,\  [1899]  1  Q.  B.  693;  68  L.  J.  a  B.  389; 
80  L.  T.  388. 

4.  Limitation  of  action — Ship — Damages — Practice 
— Action  against  a  harbour  board — Limit  of  time  for 
commencement  of —  Public  duty  —  Costs  —  Public 
Authorities  Prottction  Act,  1893  (56  &  67  Vict.  c.  61), 
s.  1. — ^The  plaintifb,  owners  of  a  barque,  issued  a 
writ,  on  the  14th  of  November,  1898,  in  an  Admiralty 
action,  against  the  defendants  for  damages  sus- 
tained by  the  grounding  of  their  vessel  on  the  13th 
of  Sept^ber,  1893,  in  the  Biver  Bibble  within  thH 
port  and  harbour  of  Preston,  through  the  allege  ft 
negligence  of  the  defendants  in  inviting  the  vcksel 
to  come  up  when  there  was  not  sufiBcient  water  in 
the  channel  leading  to  the  docks.  Jeune,  P.,  di(»- 
missed  the  action  with  costs  to  be  taxed  as  between 
solicitor  and  client. 

Held,  affirming  the  decision  of  the  President,  tha^> 
the  defendants  were  acting  in  pursuance  of  their 
public  duties,  so  that  section  1  of  the  Public 
Authorities  Protection  Act,  1893,  applied,  and  as 
that  statute,  dealing  with  procedure  only,  waH 
retrospective,  the  aouon  was  oarred  aftor  the  ex- 
piration of  six  months  from  the  default  complained 
of.— The  ••  Ydun,"  C.A.  ;  [1899]  P.  236. 

PUBUO  HEALTH.— See  Arbitration,  1 ;  Corpora- 
tion, 4;  Justices,  7-9;  Licensing  Law,  7 ;  JLocal 
Government,  12-18,  21-26,  31 ;  Public  Authorities 
Protection  Act,  3. 

QUBENSLAND,  LAW  of  :-- 

Succeseion  and  PtobaU  Duties  Act,  1892  (66  Viet. 
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No*  13),  «.  4 — Succession  defined — Movables  looaUy 
•iiu/ated  in  the  colony — Domidl  of  tJie  testator. 

Held,  that  seotion  4  of  the  QaeeDBland  Sucoestion 
and  Probate  Duties  Act,  1892,  defining  a 
**  saooeeeion  "  being  the  same  as  section  2  of  the 
English  Baccession  Daty  Act  of  1853,  mnst  be  read 
in  the  sense  affixed  to  the  English  Act  by  the 
English  tribunals;  and  that  it  does  not  include 
movables  locally  situated  in  Queensland  which 
belonged  to  a  testator  whose  domidl  was  in 
Victoria. 

Held,  further,  that  the  Amendment  Act  of  1895, 
s.  2,  is  not  retroepectiye  in  its  operation. — ^Habdikg 
V.  C0MMI88IONES8  OF  Stamps  fob  Qtteensland, 
P.O. ;  [1898]  A.  C.  769;  79  L.  T.  42. 

EAELWAY  :— 

1.  Borrounng  powers — UnautJioHzed  borrowing — 
Interest  on  debenture  stock  —  Overdrawn  banking 
account — Subrogation  of  lender  to  rights  of  creditors — 
Secured  creditors.  —  A  railway  company  having 
power  to  borrow  money  by  the  creation  of  three 
classes  of  debentore  stock.  A,  B,  and  C,  had 
exhausted  its  borrowing  powers,  and  then  applied 
to  its  bankers  for  a  loan  in  order  to  pay  the  half- 
yearly  interest  then  due  on  the  debenture  stocks. 
The  bank  made  the  requisite  advance.  Shortly 
afterwards  a  judgment  creditor  of  the  company 
petitioned  for  and  obtained  the  appointment  of  a 
receiver.  The  A  stock  had  priori^  over  the  B  and 
C  stock,  and  the  B  stock  over  the  0  stock. 

It  subsequentiy  came  to  the  knowledge  of  the 
bank  that  the  income  of  the  company  in  the 
receiver's  hands  was  sufficient  to  pay  the  next  half- 
year's  interest  on  the  A  stock  and  part  of  the 
interest  on  the  B  stock. 

Held,  affirming  Bomer,  J.  [ante,  p.  172),  on  the 
application  of  the  bank,  that  the  bank  was  not 
entitled  to  be  repaid  in  priority  to  the  B.  stock- 
holders, even  to  the  extent  of  uie  interest  on  the 
A  stock  paid  out  of  the  bank's  money. 

If  a  lender  advances  money  to  a  company  which 
has  exhausted  its  borrowing  powers,  lie  is  only 
entiUed  to  have  that  portion  of  me  advance  actually 
expended  in  payments  of  debts  of  the  company 
treated  as  a  valid  advance. 

No  right  o(  subrogation  to  the  securities  or 
priorities  of  creditors  paid  off  out  of  moneys 
borrowed  in  excess  of  borrowing  powers  can  be 
justified  in  principle. — Wbbxham,  &o.,  Bailway 
Co.,  Kb,  C.A,,  464;  [1899]  1  Ch.  440;  68  L.  J. 
Oh.  270 ;  80  L.  T.  130. 

2.  Carriage  of  goods — **  Oivner*s  risk  " — Breach  of 
contract — Damages — Liahility, — A  railway  company 
contracted  with  M.  to  carry  certain  goods  to  Jersey, 
vid  the  Qreat  Western  Bailv^ay.  Instead  of  doing 
so  they  carried  them  viS  the  London  &  South- 
Western  Bailway,  and  in  consequence  there  was 
delay,  and  M.  suffered  damage  and  loss.  The 
contract  was  for  carriage  at  owner's  risk.  In  the 
contract  vras  a  clause  relieving  the  company  from 
all  liability  for  loss,  damage,  misdelivery,  delay,  or 
detention,  except  where  such  arose  from  the  wilful 
misconduct  of  tne  company. 

H^d,  that,  as  the  company  had  not  carried  out 
the  terms  of  the  contract,  the  above  clause  did  not 
M)ply,  and  the  company  were  liable. — ^Maixbt  v. 
GteBAT  Eastebn  Bailwat  Co.,  Q.B.D.,  334; 
[1899]  1  Q.  B.  309 ;  68  L.  J.  Q.  B.  256 ;  80  L.  T.  53. 

3.  Oompensation-^Lease  of  land — Yearly   rent— 
'    Subsequent  compulsory   acquisition — Basis  of  value, 

^By  an  indenture  dated  the  29th  of  May,  1839,  the 
predecessor  in  titie  of  the  plaintiff  grant  to  certain 
biseeSy  whose  interest  is  now  vest^  in  the  defen- 


dants oertsin  lands  for  a  railway  for  twenty-one 
years  at  a  yearly  rent  of  £144  5s. 

The  land  in  question  now  forms  part  of  the 
N.  E.  B.  Co.'s  system,  and  the  rent  has  always 
been  duly  paid  since  the  expiration  of  the  lease. 

On  the  3rd  of  October,  1890,  the  defendants 
served  upon  the  plaintiff  a  notice  to  treat,  and  an 
arbitration  took  place  under  the  Lands  Clauses 
Act,  1845.  The  umpire  in  making  his  award 
considered  the  yearly  rent  of  £144  5s.  as  a  basis 
upon  which  to  calculate  the  value  of  the  lands. 

Held,  that  he  was  entitied  to  do  so. — ^EiJ>OH 
(Earl)  v.  N.  E.  Bailway  Co.,  Q.B.D,  ;  80  L.  T. 
723. 

4.  Compensation — Purchase  by  railway  company  of 
reversion  on  lease — Covenant  running  with  land—- 
Covenani  for  quiet  enjoyment — Injunction — Damages 
— Bailvxtys  Clauees  Consolidation  Act,  1845(8  &  9  Viet. 
c.  20),  s.  6. — In  1893  an  Act  was  passed  enaWing 
the  plaintiff  company  to  take  oompulsorily  {inter 
alia)  the  property  to  which  this  action  related.  In 
1894  the  owner  of  the  property  let  it  to  the  defen- 
dant for  a  term  of  years  by  a  lease  containing  th« 
usual  covenant  for  quiet  enjoyment.  In  1895  the 
company  purchased  the  reversion  of  the  property, 
subject  to  the  lease.  After  this  the  company  pro- 
ceeded with  their  works,  and  in  so  doing  oaosed 
structural  injury  to  the  defendant's  house;  they 
also  for  some  time  rendered  the  access  to  hu 
premises  less  convenient,  by  erecting  hoardings 
which  blocked  up  half  the  thoroughfare  along  the 
street  in  which  his  house  stood,  and  by  taking  a 
great  nomber  of  carts  along  that  street.  Tney  also 
for  three  or  four  days  incumbered  a  passage  alooj? 
which  he  had  a  right  of  way  so  that  he  could  not 
use  it.  It  was  not  alleged  that  the  company  had 
exceeded  their  statutory  powers  or  exercised  them 
n^ligently.  The  company  sued  the  defendant  for 
rent,  and  he  counterclaimed  for  damages  for 
breach  of  the  covenant  for  quiet  enjoyment. 

Held,  that  tiie  covenant  for  quiet  enjoyment  was 
in  force  and  was  bmding  on  the  company,  and  that 
they  were  liable  to  make  compensation  for  any 
breach  of  it,  but  that  no  action  would  lie  against 
them  for  any  breach  of  it  committed  in  the  reason- 
able and  careful  exerdse  of  their  statutozy  powers, 
the  only  remedy  of  the  tenant  for  such  breaches 
being  xmder  the  compensation  clauses  of  the  Bail- 
ways  Clauses  Consolidation  Act,  1845,  and  the 
Lands  Clauses  Consolidation  Act,  1845,  and  that 
the  counterclaim,  therefore,  had  been  properly 
dismissed. 

Though  structural  injury  to  a  house  by  the  lessor 
is  a  breach  of  the  covenant  for  quiet  enjoymient,  no 
temporary  inconvenience  caused  by  the  lessor,  but 
not  affectmg  the  title  or  possession  of  the  tenant,  is 
a  breach  of  the  covenant. 

Decision  of  Byrne,  J.,  affirmed. — ^Maitcthestsr, 
Sheffield,  anh  Lincolnshire  Bailway  Go.  v. 
Andbbson,  C.A. ;  [1898]  2  Oh.  394. 

5.  Fence — Owner  and  occupier  of  adjoining  Uund 
— Adjoining  highway — Licensee  of  owner  of  soil — 
Railway  Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  s.  18.— 
A  railway  company  whose  premises  adjoin  a  pnbiio 
highway  is  not  bound  to  fence  against  cattle  stray- 
ing upon  the  highway  and  not  merely  passing  and 
repassing  along  it,  even  although  the  cattle  are  upon 
the  highway  by  permission  of  the  owner  of  the  soiL 
— LuscojfBE  V.  Great  Western  Bailway  Co., 
Q.B,D. ;  [1899]  2  a  B.  318 ;  68  L.  J.  Q.  B.  711. 

6.  Level  crossings — Speed  of  trains — Public  body — 
Infringement  of  statute — Information  by  tAttomey" 
General — Injunction — Evidence  of  injury — BaUwaw 
Clauses  Consolidaiion  Act,  1845  (8  &  9  Viet,  c  20), 
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8.  48.— Upon  an  informatioii  filed  by  the  Attomey- 
Qenenl  to  restrain  a  pnUio  body  from  ezerdaing 
statatoiy  po  werf  In  raon  a  manner  aa  to  inftinge  an 
Act  of  Parliament,  it  is  not  neoessary  to  prove  that 
injury  to  the  pabUo  will  reiolt  from  the  acts  com- 
plained of. 

By  the  Bailways  Olanaes  Coniolidation  Act,  1646. 
••  48,  **  Where  the  railway  orosees  any  tampike  road 
on  a  level  adjoining  to  a  station,  aU  trains  on  the 
railway  shall  be  made  to  slacken  their  speed  before 
arriving  at  such  tampike  road,  and  shall  not  cross 
the  same  at  any  greater  rate  of  speed  than  four 
miles  an  hour."  A  railway  oompany  had  power, 
by  a  statate  incorporating  this  danse,  to  cross  a 
road,  to  which  the  daase  applied,  on  the  level. 
They^  constantly  drove  their  trains  over  the  level 
Grossing  at  a  speed  exceeding  four  miles  an  hour. 

On  an  in&rmation,  filed  by  the  Attorney- 
General,  on  the  relation  of  the  county  ooonoil  in 
whom^  the  road  was  vested,  for  an  injunction  to 
restrain  the  oompany  from  allowing  their  trains  to 
cross  the  level  crossing  at  a  speed  greater  tlian  four 
miles  an  hour. 

Held,  that  as  the  information  was  filed  to  enforce 
the  express  terms  of  an  Act  of  Parliament,  an 
injunction  must  be  granted,  although  there  was  no 
evidence  of  any  injury  to  thepublic 

AUorney-Oenenu  v.  Oreat  Western  Bailway,  L.  B. 
7  Gh.  767;  AUamey'Oeneral'Yn  Cockermoiah  Local 
Beard,  Ij.  B.  18  Eq.  172;  and  Attomey-Oeneral  v. 
8hrew$hury  (Kingsland)  Bridge  Co.,  21  Ch.  D.  752, 
approved  and  followed.— Attobnsy-Oenb&al  v. 
London  and  Kosth- Western  Railway  Co., 
Q.B.D. ;  [1899]  1  Q.  B.  72;  68  L.  J.  Q.  B.  4;  79 
L.  T.  412. 

7.  Line  crossing  highway — Liability  of  company  to 
repair  bridge  and  approaches — Power  to  construct 
hifel  crossing — Diversion  of  rdad — Bangor  and  Car- 
narvon Bailway  Act,  1851  (14  Vict.  c.  21),  s.  22— 
BaUways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict,  c  20),  as,  16,  46. — ^A  railway  company,  em- 
powered by  their  private  Act  to  carry  a  certain  old 
road  across  their  line  on  a  level,  built  a  bridge 
across  their  line  at  a  spot  where  no  highway  had 
previously  been,  and  347  yards  distant  from  the 

eace  where  the  line  crossed  the  old  road.  Upon 
Dd  given  by  the  owners  the  company  made 
approaches  to  the  bridge,  connecting  it  with  the 
roads  lying  on  either  side  of  the  Ime.  The  old 
road  was  at  the  same  time  thrown  into  the  adjoin- 
ing fields,  and  the  traffic  which  formerly  had  passed 
along  the  old  road  thenceforth  passed  over  the 
bridffe  and  its  approaches.  The  company  repaired 
the  bridge  from  time  to  time,  but  aid  not  repair 
the  approaches.  On  one  occasion  an  adjoining 
landowner  repaired  the  approaches,  under  an 
a^eement  with  the  highway  authority.  The 
highway  authority  applied  to  justices  under  the 
Bailway  Clauses  Consolidation  Act,  1845,  for  an 
order  under  section  46  directing  the  railway  oom- 
pany to  maintain  the  bridge  smd  its  approaches. 

]^d,  that  there  beine  no  evidence  of  any  con- 
structional necessitv,  vmioh  alone  would  justify  a 
diversion  of  the  old  road  under  section  16  of  the 
Bailway  Glauses  Gonsolidation  Act,  1845,  the  Ividge 
and  its  ajmroaohes  had  not  been  made  under  section 
46,  and  therefore  the  nulway  company  were  not 
bound  to  maintain  them  under  that  section. — 
London  and  No&th-Western  Bailwat  Go.  v, 
Ogwsn  Goxtngil,  C,A.  ;  80  L.  T.  401. 

8.  Minsrdls— Notice  of  intention  to  work — Compen' 
satiion—Bepedl  of  prior  Act—Be»ervation  of  rights— 
Arbitration — JDuty  of  company  to  take  up  awards 
--Lands  Clauses  OoMoUdation  Act,  1845  (8  &  9  Vict. 


e.  18),  s.  35 — Bailwaya  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  a.  78.— By  a  special  Act  a 
numbco:  of  railway  companies  were  dissolved  and 
consolidated  into  a  new  company,  and  the  Acts 
relating  to  the  dissolved  companies  were  repealed. 
The  special  Act  incorporated  the  BaUways  Clauses 
Consolidation  Act,  1845,  which  was  to  apply  to  the 
new  oompany  as  if  the  railways  made  under  the 
repealed  Acts  had  been  made  under  the  powers  and 
provisions  of  the  Bailways  Clauses  Gonsolidation 
Act,  1845,  and  as  if  that  Act  had  been  expressly 
made  applicable  to  those  railways,  and  as  if  those 
railways  had  been  authorized  to  be  made  under  the 
special  Act.  There  was  a  proviso  that  the  repeal 
should  not  prejudice  or  affect  anything  done  under 
the  repealed  Acts,  or,  except  as  in  the  repealing 
Act  spedally  provided,  affect  the  rights  of  any 
persons,  under  the  repealed  Acts,  to  which  but  for 
the  repeal  they  would  have  been  entitled. 

Owners  of  minerals,  lying  under  and  near  a  part 
of  the  railway  which  had  belonged  to  one  of  the 
dissolved  companies,  gave  notice  of  their  desire  to 
work  those  minerals.  An  arbitration  was  held 
under  section  35  of  the  Lands  Glauses  Gonsolidation 
Act,  1845,  to  assess  the  amount  of  compensation  to 
be  paid  to  the  owners  of  the  minerals.  The  oompany 
attended  tlxe  arbitration  under  protest,  and  con- 
tended that,  by  virtue  of  the  proviso  in  their  Act, 
the  assessment  should  be  made  under  the  Act  of  the 
dissolved  company,  and  not  under  the  Bailways 
Glauses  Gonsolidation  Act,  1845.  The  arbitrator 
made  his  award,  which  the  company  refused  to  take 
up.  On  a  rule  for  a  mandamus  to  the  oompany  to 
take  up  the  award, 

Held  (Collins,  L.  J.,  dissenting),  that  the  effect  of 
the  speoal  Act  was  to  substitute  the  clauses  relat- 
ing to  minerals  of  the  Bailways  Clauses  Consolida- 
tion Act,  1845,  for  those  contained  in  the  repealed 
Act,  and  that  therefore  the  assessment  was  rightly 
made  under  the  BaUways  Glauses  Consolidation 
Act,  1845,  and  not  under  the  repealed  Act. 

North' Eastern  Bailway  v.  Croakmd,  32  L.  J.  Ch. 
353,  distinguished. 

Held,  alw),  by  A.  L.  Smith,  L.J.,  that  the  ques- 
tion whether  the  assessment  of  the  amount  of  com- 
pensation to  be  paid  to  the  owners  of  the  minerals 
should  have  been  made  under  the  BaUways  Clauses 
Consolidation  Act,  1845,  or  under  the  repealed  Act, 
could  not  be  entertained  upon  showing  cause  against 
the  rule  niai  to  the  company  to  take  up  the  award. 

Held,  by  Collins,  L.J.,  that  it  was  an  answer  to 
an  application  for  a  Tnandamita  that  the  umpire  had 
assessed  compensation  under  the  wrong  Act. — Bbq. 
v,  London  and  Noeth-Wbstebn  Bailway  Co., 
C.A.  ;  [1899]  1  Q.  B.  921 ;  68  L.  J.  Q.  B.  685 ;  80 
L.  T.  782. 

9.  Paaaenger — Luggage — "  Ordinary  luggage  " — 
Bicydc—A  bicycle  is  not  **  ordinary  luggage," 
within  the  meaning  of  a  raUway  Act,  by  which 
every  passenger  travelling  in  a  carriage  of  a  certain 
class  may  take  witii  him  his  ordinary  luggage,  not 
exceeding  a  certain  weight,  free  of  dutrge;  and 
therefore  a  passenger  by  train,  without  luffgage,  is 
not  entitled  to  take  with  him,  free  of  charge,  a 
bicycle,  not  packed  up.  and  of  less  weight  than  the 
weight  of  luggage  allowed  to  be  carried  free  of 
charge  by  the  class  in  which  he  is  travelling. — 
Beitten  v.  Gesat  Noethbbn  Bailway  Co., 
Q,B.D. ;  [1899]  1  Q.  B.  243 ;  68  L.  J.  a  B.  75 ;  79 
L.  T.  640. 

10.  Paaamger  duty — Exemption — Eostra  charge  for 
reserved  carriage — Railway  Passenger  DutyAct,  1842, 
s.  2--Cheap  Trains  Act,  1883  (46  &  47  Vict.  c.  34), 
s.  2. — ^By  seotion  2  of  the  BaUway  Passenger  Duty 
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Act,  1842,  a  dntv  at  the  rate  of  5  per  oent  u  made 
payable  upon  all  sums  received  for  the  conveyance 
of  passengers  upon  any  railway.  By  section  2  of 
the  Cheap  Trains  Act,  1883,  fares  not  exceeding  the 
rate  of  one  penny  a  mile  are  exempt  from  duty. 

A  raUway  company  whose  third-class  fares  did 
not  exceed  a  pcLny  a  nule,  abolished  all  second- 
class  carriages  and  fares,  and  in  lieu  thereof  intro- 
duced a  system  whereby  third-dass  passenfers, 
after  taking  and  paying  for  their  tickets,  could  for 
an  extra  charge  procure  '*  supplementary  reserve 
tickets  *'  entitling  fiiem  to  travel  in  reserved  third- 
class  carriages  not  available  for  third-class 
passengers  with  ordinary  tickets  only. 

Held,  that  the  extra  sums  were  paid  in  respect  of 
extra  accommodation  incidental  to  the  conveyance 
of  the  passengers,  and  that  the  Grown  was  entitled 
to  duty  thereon  when  the  total  sum  paid  exceeded 
a  penny  a  mile. — Attobnet-Gbne&al  v,  Furnsss 
Kailway  Co.,  Q.B,D, ;  [1899]  2  Q.  B.  267 ;  68 
L.  J.  Q.  B.  623 ;  80  L.T.  710, 

11.  RaUs — Exemption — Land  lued  as  railway  fw 
public  conveyance — Liverpool  Corporation  Ad,  1893, 
«.  36  (ii.). — A  railway  company  occupied  land  in 
Liverpool  for  a  goods  station.  The  premises  con- 
sisted of  a  large  covered  shed  open  on  one  side, 
and  on  the  other  side  with  openings  in  the  walls  to 
admit  of  trucks.  Inside  the  shed  were  a  number  of 
raUway  lines,  with  sidings  and  platforms  for  the 
loading  of  trucks:  these  lines  were  used  for  the 
conveyance  of  goods  sent  by  the  public  to  and  from 
the  premises.  The  preuiises  were  connected  with 
the  company's  main  line  by  a  dock  line  belonging  to 
the  Mersey  Docks  Board,  and  by  a  tramway  laid 
across  a  street  by  the  company  under  a  licence  from 
the  Liverpool  Coiporation. 

Held,  that  the  land  used  for  the  lines,  sidings, 
and  platforms  inside  the  company's  premises  was 
"  land  used  as  a  railway  made  under  the  powers  of 
an  Act  of  Parliament  for  public  conveyance" 
within  the  meaning  of  section  36  of  the  Liverpool 
Corporation  Act,  1893,  and  that  the  railway  com- 
pany were  therefore  only  liable  to  be  rated  upon 
one-fourth  of  the  net  annual  value  thereof,  under 
that  section. — Williams  v,  London  and  North- 
Western  Railway  Co.,  Q  B.D.  ;  [1899]  2  Q.  B. 
197 ;  80  L.  T.  803. 

12.  Receiver  and  manager  —  CoiU  of  defending 
action — **  Working  expenses  " — "  Other  proper  out- 
goings*'— Railway  Companies  Act,  1867  (30  &  31 
Vict.  c.  127),  s.  4.— The  W.,  M.,  and  C.'s  Q.  Rail- 
way Co.  incurred  costs  in  defending  an  action 
brought  against  it  for  large  sums  by  the  contractor 
for  the  line  in  respect  of  the  balance  of  the  contract 
price. 

A  receivership  order  had  been  made  against  the 
company  after  the  action  was  commenced ;  and  the 
plaintiff  had  obtained  leave  to  continue  tho  pro- 
ceedings in  the  action.  At  the  same  time  lesTe  was 
fiven  to  the  company  to  attend  the  proceedings, 
ut  no  order  was  made  as  to  its  costs. 

This  was  an  application  by  the  company  that 
these  costs  might  oe  paid  to  them  at  once  by  th^ 
receiver  and  manager  of  the  railway  out  of  the 
moneys  received  by  him,  upon  the  footing  that  the 
costs  in  question  were  *'  other  proper  outgoings " 
within  the  meaning  of  section  4  of  the  Bail  way 
Companies  Act,  1867. 

Held,  that  as  the  line  could  have  been  carried  en 
just  as  weQ  and  effectually,  although  the  company 
had  not  resisted  the  cliuim  made  in  the  action, 
however  proper  it  might  have  been  for  them  to  do 
BO,  these  costs  were  not  "proper  outgoings'*  within 
the  meaning  of  section  4,  and  the  application  failed. 
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— Wbbxhaic,  Mold,  &o.,  Railway  Go.  (No.  2), 
Ch.D,  Byrne,  J.;  68  L.  J.  Ch.  116;  80  L.  T.  649. 

13.  Traffic — Arbitration — Charges — Reasonableness 
— Midland  Railway  Order  drnfirmaticn  Act,  1891, 
a.  5. — By  section  5  of  the  Midland  BaOway  Order 
Confirmation  Act,  1891,  the  railway  company  were 
empowered  to  charge  a  reasonable  sum  for  certain 
adoitional  services  rendered  to  a  trader  at  his  request 
or  for  his  convenience,  and  * '  any  diffecenoe  **  arising 
thereunder  was  to  be  dett-miined  by  an  arbitFator 
appointed  by  the  Board  of  Trade. 

field,  that,  all  matters  material  and  incidental 
to  such  a  difference  are  withiu  the  oompeieobe  of 
the  arbitrator,  whose  decision  is  finaL 

London  and  North-  Western  Railway  v.  Doindlan^ 
[1898]  2  Q.  B.  7,  46  W.  B.  Dig.  147,  approved. 

Decision  of  the  Court  of  Appeal  affirmed. — Mid- 
land Bailway  Co.  V,  LosBBY,  H,L.,  656 ;  [1899] 
A.  C.  133  ;  68  L.  J.  Q.  B.  326 ;  80  L.  T.  93. 

14.  Traffic — Loss  of  market — Finding  of  the  jury 
— No  negligence — Railway  and  Cattal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31V  s,  7.-Oood8  carried  at 
various  times  by  the  defendant  company  for  the 
plaintiffs  arrived  too  late  for  market,  and  the  jdain- 
tiiBb  suffered  loss  for  which  they  sued.  In  answer 
to  questions  left  to  them  by  the  judge,  the  juet 
found  that  the  defendants  accepted  the  ^;ooda  with 
the  knowledge  that  they  were  to  be  sold  m  partioa- 
lar  markets,  that  the  defendants  lost  those  mai^ts, 
but  that  they  had  not— except  in  one  instance — 
been  guilty  of  negligence.  On  these  findingi 
judgment  was  reserved  for  further  consideration. 

IVo  kinds  of  consignment  notes  had  been  used, 
one  of  which  contained  a  notice  that  the  defendants 
had  two  rates  for  the  carriage  of  the  goods  therein- 
under  mentioned,  '*  one  the  ordinary  rate,  when 
the  company  take  the  ordinary  liability  of  a  rail- 
way company ;  the  other,  a  reduced  rate,  adopted 
when  the  sender  agrees  to  relieve  the  compttny 
from  all  liability  for  loss,  damage,  misdelivery, 
dday,  or  detention,  except  upon  proof  that  such 
loss,  &c.,  arose  from  wilful  misconduct  on  the  pait 
of  the  company's  servants."  The  defendants 
admitted  that,  as  a  matter  of  fact,  thi-y  had  only 
one  rate  for  the  carriage  of  the  class  of  goods  con- 
signed by  the  plaintiffs.  Both  kinds  of  consign- 
ment notes  contained  the  following,  among  other, 
conditions:  '*The  company  will  not  be  liable  for 
any  loss  of  market." 

It  was  contended,  on  behalf  of  the  plaintiffs,  that 
the  defendants  came  within  sf  ction  7  of  the  Railway 
and  Canal  Tiuffio  Act,  1854,  and  that  the  oonditioii 
was  in  the  circumstances  not  just  and  reasonable ; 
and  on  behalf  of  the  defendants  that,  as  the  jury 
had  found  no  negligence,  the  defendants  were 
outside  that  section,  and  that  the  condition  was 
good  as  a  notice  to  the  consignor. 

Held,  that,  if  section  7  of  the  Bailway  and 
Canal  Traffic  Act,  1854,  had  been  applioaUe,  the 
condition  would  have  been  unreasonable,  bat  th^ 
as  the  jury  had  negatived  negligence,  thedefendaiits 
were  not  within  section  7,  and  that,  at  common 
law,  the  condition  was  good  as  a  notice  to  the  con- 
signor.— DUGKHAM   V.  GSKAT  WBSTBBIT  RAELWAY 

Co.,  Q.B.D  ;  80  L.  T.  774. 

15.  Traffic  —  Rates  —  Rebate —' Goods  received  at 
private  siding — Station  accommodation  and  terminal 
services  —  Burden  of  proof — Railway  and  Canal 
Traffic  Act,  1894  (57  &  58  Vict.  c.  54),  s.  4.— On  an 
application  to  the  railway  commissioners  to  deter- 
mine a  rebate  upon  rates  under  section  4  of  the 
Bailway  and  Canal  Traffic  Act,  1894,  the  applicants 
proved  that  they  delivered  ^oods  to  the  respondent 
railway  company  at  a  siding  whidh  belonged  to 
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themaelTes  and  not  to  the  railway  company,  and 
that  they  had  heen  charged  rates  by  the  railway 
Company ;  but  they  did  not  prove  that  the  rates  so 
charged  included  any  charge  for  station  aocommo- 
datiou  or  terminal  B«;rnces.  Their  case  was  that 
they  had  sufficiently  raised  a  presumption  that  they 
had  been  charged  for  station  accommodation  and 
terminal  services. 

Held,  by  A.  L.  Smith  and  Bi^by,  L.JJ.,  that  the 
application  failed  on  the  ground  that  the  applicants 
had  not  satisfied  the  onus  which  lay  upon  them  of 
making  out  the  primd  facie  case  wmoh  they  under- 
took to  establish. 

Held,  by  Yaughan  Williams,  L.J.,  that  the  appli- 
cation failed  on  the  ground  that  it  was  dear  that 
the  rates  charged  did  not  include  charges  for  station 
accommodation  or  terminal  services;  but,  qucere, 
whether  the  onus  was  upon  the  applicants  to  show 
that  the  railway  company  had  charged  for  statiou 
accommodation  or  terminal  services.— Salt  Union 

».  NOBTH  STAFFOBDSHIItB  RAILWAY  Cc,  C7.-4.,  4; 

[1898]  2  a  B.  435 ;  79  L.  T.  16. 

1 6.  Traffic — Sidings —  Charge  for  use  of—Arhitra" 
tion  — Jurisdiction — Condition  precedent — Difference 
before  action  brought, — A  railway  Act  confirming  a 
Ptoyisional  Order,  after  empowering  the  railway 
company  to  charge  a  reasonable  sum  for  certain 
serviceB  rendered  to  a  trader,  by  way  of  addition  to 
the  tonnase  rate,  enacted  that  <*  any  difference 
arisinff  nnder  this  section  shall  be  determined  by 
an  amtrator  to  be  appointed  by  the  Board  of 
Trade  at  the  instance  of  either  party."  The  com- 
pany haying  sued  the  responaents  for  services 
under  this  section,  the  respondents  objected  to  the 
jurisdiction  of  the  court  on  the  ground  that  the 
matter  was  one  for  the  arbitrator  to  determine. 

Held,  that  as  there  had  been  no  difference  exist- 
ioff  between  the  parties  before  action  brought  the 
arbitrator  had  not  and  the  court  had  jurisdiction. 

The  decision  of  the  Court  of  Appeal,  [1898]  2 
Q.  B.  7,  reversed  and  the  decision  of  Wright  and 
Darling,  JJ.,  restored  upon  the  above  ground. 

Query  whether  the  arbitrator  can  determine  any 
matter  except  the  reasonableness  of  the  chirges. 
—London  and  Nobth-Wbstbrn  and  Grbat 
WssTEBN  Joint  Bailway  Cos.  v.  Billington 
(LiMiTED)i  S'L. ;  [1899]  A.  0.  79 ;  68  L.  J.  Q.  B. 
162 ;  79  L.  T.  503. 

See  also  Canada,  Law  of,  5;  Contract,  7;  Master 
and  Servant,  29. 

BBGEIVEB.— See  Mortgage,  12 ;  Practice,  29-32. 

BBNT:— 

1.  Bent-charge — Eviction  from  part  of  land — Ap- 
portionment of  rent-charge — Distinction  betufeen  grant 
and  reservation  of  rent, — By  a  deed  of  feoffment 
made  in  1840  A.,  in  consideration  of  the  rent  there- 
inafter reserved,  enfeoffed  land  to  B.  and  his  heirs, 
to  tiie  use  that  A.  and  his  heirs  should  receive  there- 
out ike  said  rent,  and  subject  to  and  charged  as 
.  aforesaid,  to  the  usual  uses  to  bar  dower  in  favour 
of  B. ;  and,  by  the  same  deed,  for  the  couaideration 
aforesaid,  B.  granted  to  A.  and  his  heirs  the  aboye- 
mentioned  reut  and  covenanted  to  pay  the  same 
rent.  Part  of  the  land  having  been  recently  re- 
covered by  title  paramount,  a  question  arose 
whether  the  rent- charge  ought  to  be  apportioned 
or  still  continued  to  be  payaQe  in  foil. 

Held,  that,  a  rent-charge  being  reserved  to  A. 
on  the  face  of  the  deed  in  priority  to  B.'s  estate  iu 
fee,  no  effect  could  be  given  to  B.'s  grant  to  A.  of 
the  same  rent. 

Held,  therefore,  according  to  the  distinction 
drawn  in  Go.  Litt.,  p.  1486,  between  the  grant  of  a 


rent  and  the  reservation  of  a  rent  in  respect  of 
apportionment,  that  the  above-mentioned  rent, 
bemg  a  rent  resHryed,  was  apportionable. — EUbt- 
LBY  V.  Maddooks,  Ch.D,  Oozens-Hardy,  J,,  573; 
[1899]  2  Ch.  199 ;  68  L.  J.  Gh.  496 ;  80  L.  T.  756. 

2.  Way-leaves — Bent  or  sum  in  gross — Tenement — 
StatiUe  32  Hen.  8,  c.  ^—Bailway  comnony.— Way- 
leaves  over  land  are  an  incorporeal  hereditament 
and  a  tenement,  and  smns  of  money  covenanted  to 
be  paid  for  such  way-leaves  granted  for  a  term  of 
years  are  not  sums  in  gross,  but  are  rents,  the  riffht 
to  which  follows  the  reversion  after  the  term,  under 
the  statute  32  Hen.  8,  c.  34. 

This  is  tiie  case  even  where  some  of  such  sums  are 
payable  to  the  lessor  in  respect  of  trafBc  passingr 
over  the  lands  of  others  and  not  over  any  part  of 
his  own. 

Decision  of  Bvme,  J.  {ante,  p.  59),  affirmed. — 
Hastinos  (Lobd)  v,  Kobth-Eastebn  Bailway  Co., 
(J. A.;  [1899]  1  Ch.  656;  68  L.  J.  Oh.  315;  80 
L.  T.  217. 

See  also  Inland  Bevenue,  28;  Landlord  and 
Tenant,  19. 

BES  JUDICATA.— 8ee  Justices,  9. 

BEVENTJE.^See  Inland  Bevenue. 

BE9TRAINT  of  TRADE  :— 

1.  Contract  —  Beasonahleness  —  Limit  of  space — 
Limit  ofUme — Injunction — Evidence  of  reasonableness 
inadmissible, — An  agreement  made  in  1894  between 
the  i^intiff,  a  hardware  manufacturer  at  Dudley, 
and  the  defendant,  a  young  man  of  twenty -four, 
on  the  defendant  entering  the  plaintiff's  service, 
contained  a  restrictive  clause  that  the  defendant 
would  not,  during  his  service  or  after  the  determin- 
ation thereof,  divulge  to  any  person  the  secrets  of 
the  plaintiff  or  the  mode  of  conducting  his  business, 
or  any  part  thereof,  or  anv  information  with  regard 
to  the  same,  or,  after  the  determination  of  such 
service,  work  for  or  serve  any  other  person  or  firm 
carrying  on  the  same  kind  of  business,  or  any  part 
thereof,  within  a  radius  of  twenly-five  miles  m>m 
the  plaintiff's  works  at  Dudley,  without  his  consent. 
In  1897  the  defendant  left  the  plaintiff's  service,  and 
in  1899,  without  his  consent,  entered  the  service  of 
a  firm  carrying  on  a  business  similar  to  that  of  the 
plaintiff  about  three  nules  from  his  works. 

Held  (affirming  Stirling,  J.),  that  the  plaintiff 
was  entitled  to  an  injunction,  since  the  restrictive 
clause  was  not  void  either  as  being  unreasonable 
for  the  plaintifTs  protection  or  as  Ming  unlimited 
in  point  of  time,  and  so  binding  the  defendant 
during  his  whole  Ufe. 

In  an  action  by  a  trader  against  his  servant  for 
breach  of  a  contract  restricting  him  from  serring  a 
rival  trader,  evidence  from  persons  in  the  trade 
giving  their  views  as  to  the  reasonableness  or  un- 
reasonableness of  the  contract  is  inadniissible,  since 
the  reasonableness  of  a  contract  depends  on  its  true 
construction  and  legal  effect,  and  is  consequentlyi 
question  for  the  court  alone  — Haynes  v,  Doman, 
C.A, ;  [1899]  2  Ch.  13;  68  L.  J.  Oh.  419. 

2.  Covenant —  Validity  —  Beasonctbleness  —  Injunc- 
lion, — ^B.,  b^g  in  the  employ  of  the  plaintifb, 
who  were  wholesale  and  retail  hay  and  stnw  mer- 
chants carrying  on  business  in  the  United  Kingdon 
anU  elsewhere,  covenanted  that  he  would  not,  **  fot 
the  space  of  twelve  months  next  after  his  leaving  or 
being  dismissed,  carry  on  the  business  of  hay  and 
straw  merchant,  or  enter  into  the  service  of ,  or  act 
an  agent  for,  any  person  or  persons  carrying  on  the 
biitdneiM  of  hay  and  straw  merchant  in  the  United 
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or  in  the  kmgdom  of  BelgiaiD»  or  Holland,  or  in  the 
Dominion  of  Canada." 

B.,  haying  volimtarily  left  the  plaintiff's  employ, 
immediately  entered  the  seryioe  ox  a  riyal  hay  and 
straw  merchant  in  London. 

Held,  by  the  Oourt  of  Appeal  {disaentienieYaughan 
Williams,  L.J.},  that  the  restraint  being  reasonably 
required  for  the  proteotion  of  the  plaintiffit,  having 
regard  to  the  nature  of  their  business,  was  not  yoid, 
and  that,  therefore,  B.  must  be  restrained  by  in- 
jonctioa  from  oommittioj^  a  breach  of  his  covenant. 
— UiTDKRWOOD  V.  Baekbr,  G.A,,  347 ;  [1899]  1  Ch. 
300 ;  68  L.  J.  Oh.  201 ;  80  L.  T.  306. 

EIVBR:-- 

Pollution — Stream — "  Putrid  solid  matter  " — 
Nuieance — Remedies — Rivers  Pollution  Prevention 
Act,  1876  (39  &  40  Vict,  c.  75).  m.  2,  17,  20.— The 
defendant  owned  weaving  sheds,  worked  by  steam- 
power,  on  the  bank  of  a  stream,  and  he  had  for 
many  years  prior  to  the  passing  of  the  Act  lawfully 
exercised  the  right  of  impounding  and  diverting 
water  from  the  stream  for  the  purposes  of  his  busi- 
ness. Such  water  was  diverted  from  the  stream 
through  a  goit  and  impounded  in  the  defendant's 
reservoir,  and  contained  substances  discharged  into 
the  stream  from  x^aper  manufactories,  not  belong- 
to  the  dt'fendaut,  higher  up  the  riyer.  Whilst  the 
water  was  so  impounded  those  substances  sank  to 
the  bottom  and  became  putrescent  in  the  form  of 
sludge.  Part  of  the  water,  when  thus  cleared,  was 
taken  from  the  reservoir  aud  used  for  oondensinff 
purposes.  Once  a  week  the  reservoir  was  deanea 
by  opening  sluice-gates  into  the  river  and  allowing 
the  water  to  flow  through  the  reservoir  and  out 
into  the  stream,  carrymg  with  it  the  sludge 
deposited  in  the  reaervoir.  The  effluent  water  as  it 
went  into  the  stream  through  the  sluice-gates 
contained  97*6  per  cent,  of  water  and  2*4  per  cent, 
of  solid  water. 

Held,  that  the  solid  matter,  when  it  entered  the 
stream  from  the  reservoir,  was  "solid  matter  in 
suspension  in  water  "  within  section  20,  and  there- 
fore not  "  soUd  matter "  withhi  the  meaning  of 
section  2  of  the  Act ; 

Held,  also,  that,  assuming  that  what  was  put  into 
the  stream  was  "  soUd  matter  "  within  the  meaning 
of  section  2,  the  defendant  was  protected  by  section 
17,  and  therefore  not  liable  to  m  proceeded  against 
under  the  Act. — Biyeb  Bibblb  Joint  Oomhittee 
V.  Haxjjwbll,  Q.B.D.;  [1899]  1  Q.  B.  27;  68 
L.  J.  Q.  B.  20 ;  79  L.  T.  626. 

See  also  Local  Oovemment,  13. 

SALE  of  GOODS:— 

1.  Documents  of  title — Buyer  obtaining  possession 
with  consent  of  seller — BtU  of  exchange  not  accepted— 
BUI  of  lading  indorsed  to  suh^unJiaser — Title  to 
goods^Sale  of  Goods  Act,  1893  (66  &  67  Vict,  c  71), 
s.  26,  eub-sedion  2— Factors  Ad,  1889  (62  &  63  Vict. 
c  46),  s.  2,  subsection  1. — ^l^ie  seller  of  copper 
forwsirded  to  the  buyer  the  bill  of  lading,  under 
which  the  copper  had  been  ^pped,  and  a  bill  of 
exchange  for  the  price  for  the  buyer's  acceptance. 
The  buyer,  when  he  received  the  document,  was 
about  to  become  bankrupt  He  did  not  accept  the 
bill  of  exchange,  but  indorsed  the  bill  of  ladmg  to 
the  plaintifBi,  with  whom  he  had  previous^  entered 
into  a  contract  for  the  sale  of  copper.  The  seller 
stopped  the  goods  in  transitu. 

Held,  that  the  buyer  had  obtained  possession  of 
the  bill  of  lading  with  the  consent  of  the  seller 
within  the  meaning  of  section  26,  sub-section  2,  of 
the  Sale  of  Goods  Act,  1893,  and  that  the  plaintifb, 
who  took  tiie  bill  of  lading  in  good  uitti  and 


without  notice,  had  a  title  to  the  ffoods  whiflh 
defeated  the  seller's  rig^t  to  stop  me  goods  m 
traneitu. 

Judgment  of  Mathew,  J.,  [1898]  2  a  B.  61, 46 
W.  B.  Dig.  149,  reversed.— Oahv  v.  Pookbr^b, 
&c.,  Stsam  Paokst  Go.  (Limited),  C-A.,  422: 
[1899]  1  a  B.  643;  68  L.  J.  a  B.  516;  80  L.  T. 
269. 

2.  Oral  contract — Part  payment — Agreement  that 
seller  should  retain  sum  previously  overpaid  him — 
Statute  of  Frauds,  s.  ll—Sale  of  Goods  Ad,  IWS 
(66  &  67  Vid.  c.  71),  s.  4,  sub-sedion  1.— Where  one 
of  the  terms  of  an  oral  oontraot  for  the  sals  o( 
goods  of  a  greater  value  than  £10  waa  tliat  the 
seller  should  retain  in  part  payment  a  sam  which 
the  buyer  had  by  some  mistake  previonaly  over- 
paid him. 

Held,  that  there  had  been  no  part  paymeol 
sufficient  to  satisfy  section  4,  sub-semon  1,  oi  the 
Sale  of  Goods  Act,  1893. 

WaUeer  v.  Nussey,  16  AC.  &  W.  302»  fdUowed.— 
Norton  v.  Datisok,  C.A.,  276 ;  [1899]  1  a  B.  401 ; 
68  L.  J.  a  B.  266;  80  L.  T.  139. 

SETTLED  LAND  :— 

1.  Capital  moneys — Money  Uahle  to  he  laid  osit  i* 
the  purchase  of  land—Settled  Land  Ad,  1882,  t.  3S.— 
By  a  marriage  settlement  lands  were  euufgyed  to 
trustees  in  trust  for  sale,  with  a  power  to  invest 
the  proceeds  in  government  and  other  penonul 
secarities,  and  it  was  dedlazed  that  it  liioold  be 
lawful  for  the  trustees,  with  the  oonseot  of  the 
husband  and  wife,  who  were  euooewi  rely  tonanti 
for  life  of  itte  trust  funds,  to  call  in  or  aell  any 
investments,  and  to  invest  the  proceeds  in  ms 
purchase  of  freehold  hereditaments  to  be  oonv^ysd 
to  them  upon  trust  for  sale,  and  to  hold  the 
proceeds  upon  the  trusts  of  the  settkmeni.  The 
husband,  who  was  tenant  for  life,  desiTod  to  have 
some  improvements  made  upon  the  lend  wiueh 
remained  unsold,  and  took  out  this  sommons  addog 
for  leaye  to  submit  a  scheme  of  improvemenlB 
under  section  26  of  the  Settled  Land  Act,  and  lor  a 
declaration  that  the  trustees  had  poiwer  mdsr 
section  33  to  sdl  investments  which  th^  heldepce 
the  trusts  of  the  settlement  and  apply  toe  prooeiBds 
in  making  the  improvements. 

Held,  that  the  words  "  moncnr  which  Is  BaUe  to 
be  laid  out  in  the  purchase  of  land  "  in  aection  33 
of  the  Act  do  not  mean  which  must  be,  but  i^ieh 
may  be  so  laid  out,  and  that  the  trootees  had 
power  to  raise  money  out  of  the  investmeDfes  in 
their  hands  for  the  improyements.  —  SouAu's 
SxTTLBD  EsTATXB,  Bm,  CnJ).  North,  J.;  68  L.  J. 
Gh.  39;  79L.T.  336. 

2.  Heirlooms,  sale  of—Sanction  of  comH—DiS' 
cretion — Tenant  for  life  in  pecuniary  diJfieMfs 
caused  by  eodravagancs — Opposition  of  remcdrndermm 
— Jewel  of  unique  chofra/der — Sdltted  Land  Ad,  1883 
r46  &  46  Vid.  e.  38),  s.  37.— The  ftust  that  a  teosat 
xor  life  has,  by  his  own  extravagance,  bron^ 
himself  into  pecuniary  difficulties,  will  not  mdnoi 
the  court  to  relieve  him  by  ordering  a  nle  of 
heirlooms  under  the  discretkmary  power  ouuieued 
by  section  37  of  theSetded  Land  Act,  1882. 

An  appUoation  by  the  tenant  for  Hfe  for  tte 
sanction  of  the  court  to  a  contract  by  him  lor  the 
sale  of  the  Tavemier  Blue  (or  Hope)  DiamoBd 
refused. 

The  court  ought,  on  such  an  application,  to  kave 
regard  to  the  wishes  of  penons  entifled  ia 
remainder,  and  even  to  their  sentimental  preteeBOSS 
—as  e.g.,  the  wish  to  preset  fe  in  the  famOy  a 
oelebrated  jewel  of  a  mnqoe  Idnd.    ft  ooght  lo 
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consider  what  was  the  intentioii  of  the  settlor, 
what  are  the  wishes  of  the  family  generally,  and 
what  would  be  for  the  benefit  of  the  estate  as  a 
whole. 

Decision  of  Byrne,  J.  (ante,  p.  536),  afiBrmed. — 
Hope,  Kb.  DeCetto  v.  Hope,  G.A.,  641. 

3.  Mansion-house — Trust  to  allow  widow  to  occupy 
(xMe  and  lands  so  long  as  she  might  wish  to  do  so — 
SetUed  Land  Act,  1882  (45  &  46  Vict  c.  38),  ss.  2, 
38,  58. — A  mansion-house  was  vested  in  trustees 
for  a  term  of  1,000  years  upon  trust  to  allow  tiie 
plaintiff  to  occupy  the  same  rent  free  so  long  as  she 
might  wish  to  continue  to  do  so. 

field,  that  the  plaintiff  was  tenant  for  life  within 
the  meaning  of  the  Settled  Land  Act,  1882 ;  but 
held,  that  the  trustees  of  the  term  were  not  traet^^f  s 
for  the  purposes  of  the  settled  Land  Act.~CABNE's 
Settled  Estates,  Ee,  Ch,D,  North,  J.,  352  ; 
[1899]  1  Ch.  324;  68  L.  J.  Oh.  120, 

4.  Pecuniary  legacy — CH/t  over  in  event  o/  sale  of 
settled  land-'lnvalidity— Settled  Land  Act,  1882  (45 
&  46  Vict.  e.  38),  s,  51.— The  widow  of  a  settlor  di»cl 
in  1869  leaving  a  will  bequeathing  personal  property 
to  the  person  entitled  to  the  ownership  and  enjoy- 
ment of  the  settled  estate,  with  a  gift  over  in  the 
event  of  a  sale  of  the  settled  real  estate. 

Held,  that  the  gift  over  was  inoperative  if  a  sal«* 
was  made  under  the  Settled  Land  Acts. — Smith. 
Be,  Gbose-Smith  v.  B&idoes,  Ch.D,  North,  J., 
357 ;  ri899l  1  Ch.  331 ;  80  L.  T.  218. 

5.  Settlement  —  Succession  —  Ecclesiastiixil  land  — 
Land  granted  hy  bishop  to  grantee  during  tenure  of 
^ce—SeUUd  Land  Act,  1882,  «.  2.--The  Settled 
Land  Act,  1882,  does  not  apply  to  ecclesiastical 
property. — Bath  and  Wells  (Bishop  of),  Re; 
[1899]  2  Ch.  138  ;  68  L.  J.  Ch.  524. 

6.  Undivided  share — Power  of  tenant  for  life  to  sell 
-Settled  Land  Act,  1882  (45  &  ^6.Vict.  c.  38),  s.  2. 
subsection  5,  10  (i.).— The  Settled  Land  Act.  1882. 
enables  the  tenant  for  life  of  an  undivided  moiety 
of  land  to  sell  that  moiety  without  the  concurrence  of 
the  owner  of  the  other  undivided  moiety. 

In  re  CoUinge's  Settled  Estates,  36  W.  B.  264, 
36  Ch.  D.  516,  ovt-rruled. — ^Goopeb  v,  Belset, 
a^.,443;  [1899]  1  Ch.  639;  68  L.  J.  Ch.  258;  80 
L.  T.  69. 

7.  Vendor  and  purchaser — Settlement — Jointure  and 
portions  created  by  prior  settlement — Resettlement — 
Compound  settlement-- Title — Pouter  of  tenant  for  life 
to  convey  free  from  jointure  and  portions — Settled 
Land  Act,  1882  (45  &  46  Vict,  c.  38),  ss.  2  (1),  20, 
50.— By  deed  dated  the  15th  of  March,  1861,  the 
0.  Estate  was  settled  to  the  use  of  C.  F.  M.  for  life, 
with  remainder  to  the  use  of  his  first  and  other  sons 
successively  in  tail  male.  By  a  settlement  dated 
the  7th  of  August,  1865,  in  exercise  of  a  power 
reserved  to  him  by  the  previous  deed,  C.  F.  M.,  on 
his  marriage,  appointed  a  rent-charge  to  his  wife, 
and  portions  to  his  younger  children,  both  secured 
by  terms  of  years.  By  a  disentailing  assurance  of 
the  28th  of  January,  1889,  the  0.  Estate  was 
disentailed.  By  a  settlement  dated  the  30th  of 
January,  1889,  C.  F.  M.  and  his  son  appointed  the 
0.  Estate  to  the  use  of  C.  F.  M.  for  his  life,  with 
remainders  over.  The  life  estate  was  not  expressed 
to  be  in  restoration  or  continuation  of  any  estate  in 
C.  F.  M. 

Held,  that  the  settlement  of  the  30th  of  January, 
1889,  was  not  a  settlement  complete  in  itself,  but, 
with  the  deeds  of  1861,  1S65,  and  1889,  formed  a 
compound  settlement  within  the  meaning  of  the 
Settled   Land   Act,    1882;    and    that,  therefore, 


C.  F.  M.  oould  sell  the  O.  Estate  freed  from  the 
jointure  and  portions  charged  thereon. 

In  re  Marquis  of  Ailesbury  and  Lord  Iveagh,  41 
W.  B.  644,  [1893]  2  Ch.  345,  approved.--MTJWDY 
AiYD  BoPEB's  CoNT&Aor,  Be,  Cf.il.,  226;  [1899]  1 
Ch.  275 ;  68  L.  J.  Ch.  135 ;  79  L.  T.  583. 

8.  Voluntary  settlement — 2'enant  for  life— Trustees 
—SeUled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  2, 
61. — By  a  voluntary  settlement  made  in  March, 
1890,  a  certain  house  and  manor  together  with 
other  hereditaments  were  conveyed  to  J.  to  the  use 
that  M.  might  receive  an  annuity  thereout,  and, 
subject  thereto,  to  the  use  of  trustees  for  the  term 
of  1,000  years  upon  the  trusts  therein  dedared  with 
remainder  to  the  use  of  J.  his  heirs  and  assigns. 
And  it  was  thereby  dedared  that  the  trustees 
should  stand  possessed  of  the  premises  comprised 
in  the  term  of  1,000  years  upon  trust  to  allow  M. 
to  occupy  the  mansion-house,  pleasure-grounds, 
gardens,  stables,  and  six  fidds  on  the  estate  rent 
&ee  so  long  as  she  might  wish  to  continue  to  do  so ; 
and  ux>on  nuiher  trust  out  of  the  rents  and  profits 
of  the  premises,  or  by  any  other  reasonable  ways 
and  means,  to  raise  and  pay  succession  duty,  and 
also  by  mortjrage  of  the  premises,  or  out  of  the 
rents  and  profits,  or  by  any  other  reasonable  ways 
and  means,  to  raise  and  pay  the  sums  of  £680,  and 
by  the  ways  and  means  aforesaid,  at  such  time  or 
times  as  the  trustees  should  think  fit,  to  raise 
£40,000  in  satisfaction  of  a  mortgage  upon  the 
premises.  And  the  settlement  contained  a  covenant 
to  permit  M.,  so  long  as  she  chose  to  reside  in  the 
house,  to  use  the  furniture,  plate,  and  eS&oi& 
belongiog  thereto ;  and  if,  after  ner  death,  or  after 
her  ceasing  to  live  there,  J.  diould  dioose  to  live 
there,  to  permit  him  while  living  there  to  use  the 
furniture,  plate,  and  effects ;  provided  that  neither 
M.  nor  J.  should  be  entitled  to  remove  the  same 
therefrom.  M.  entered  into  possession  of  the 
premises  and  still  remained  in  possession  thereof, 
Yarious  differences  arose  as  to  the  right  of  the 
parties  under  the  provisions  of  the  settlement,  and 
the  trustees  brougnt  an  action  against  J.  for  the 
determination  thereof. 

On  the  hearing  of  the  action  the  questions  were 
raised  whether  M.  was  tenant  for  Ufe  under  the 
Settled  Land  Acts,  and  whether  the  trustees  of  the 
settlement  were  trustees  for  the  purposes  of  these 
Acts. 

Held,  that  M.  was  tenant  for  life  under  the 
Settled  Land  Acts,  but  that  the  trustees  were  not 
trustees  for  the  purposes  of  these  Acts. — St.  Donatb 
Settlsd  Estates,  Be,  Ch.D.. North,  e7. ;  79  L.  T. 
542. 

See  also  Vendor  and  Purdiaser,  4. 

SETTLEMENT  :— 

1.  Marriage  settlement — After-acquired  property — 
Covenant  to  settle  —  Power  —  General  —  SpecUU — 
Exercise  by  will — "  In  pursuance  of  aU  powers 
and  authorities  in  anytaise  enabling  me  thereto  direct, 
limit,  and  appoint.*' — Bv  a  marriage  settlement  in 
1859  real  estate  was  settled  for  the  benefit  of  S.  B. 
and  her  husband  W.  B.  for  their  lives  and  tiien  for 
the  children  of  S.  as  she  should  by  deed  or  will 
appoint,  and,  in  default,  to  them  in  equal  shares, 
and  if  no  such  child  then  for  such  persons  as  S. 
should  by  deed  or  will  appoint,  and  in  default  for 
S.,  her  heirs  and  assigns.  And  in  the  settlonent 
was  a  covenant  by  W.  that  after-acquired  property 
of  S.  should  be  conveyed  to  the  trustees  to  be  hdd 
by  them  upon  the  trusts  of  the  settlement.  W. 
and  S.  B.  married  and  had  four  children,  one  only 
of  whom  was  now  living.  W.  B.  died  in  1891, 
By  her  will  made  in  that  year  8.,  "  in  pnnoanoe  of 
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all  powen  and  aathorities  in  aaywise  enabling  me 
thereto,'*  directed,  limited,  and  appointed  her 
residuary  estate  as  to  a  moiety  for  her  son  M.  and 
bis  wife  and  children,  and  as  to  the  otJier  moiety 
to  persons  not  objects  of  the  special  power.  She 
died  in  1898.  During  her  coverture  she  had 
become  entitled  to  certain  real  and  personal  estate 
which  was  ne?er  conveyed  to  the  trustees  of  the 
settlement. 

Held,  (1)  that  the  after-acquired  property  was 
not  bound  by  the  covenant  iu  the  settlement ;  (2) 
that  there  was  not  sofiBoient  evidence  to  show  an 
intention  on  the  part  of  the  testatrix  to  exercise 
her  special  power  of  appointment  in  favour  of  her 
son  M.  —  KioKMAN.  Rb,  Stokes  v.  Biceman, 
Ch.D.  Stirling,  J, ;  80  L.  T.  518. 

2.  Marnagt  settlement — Covenant  to  aetUe  after- 
acquired  property— Second  sttUement. — By  an  arte- 
nuptial  settlement,  dated  the  loth  of  March,  1879, 
the  wife  covenanted  to  settle  after-acquired  pro- 
perty on  trust  for  herself  for  life,  with  remainder 
to  her  children.  By  another  settlement,  dated  the 
7th  of  May,  1879,  the  wife  covenanted  to  settle 
after-acquired  property  on  herself  for  life,  with 
remainder  to  the  husband  for  life,  and,  tdter  the 
death  of  the  survivor,  with  remainder  to  such 
persons  as  the  wife  should  appoint.  The  marriage 
was  solemnized  on  the  10th  of  May,  1879. 

Held  (in  the  absence  of  evidence),  that  the  cove- 
nant contained  in  the  first  deed  was  not  revoked  by 
the  second  deed. — Guia)RY,  Be,  Mili.8  v.  Mills, 
Ch.D.  North,  J.,  137 ;  [1898]  2  Oh.  604 ;  79  L.  T. 
438. 

3.  Marriage  Betilement — Illegal  consideration — 
Marriage  with  eiater  of  deceased  wif e.^Oii  the  30th 
of  April,  1873,  a  widower  executed  a  deed,  by 
which,  in  contemplation  of  a  marriage  which  **  had 
been  agreed  upon  and  was  intended  shortly 
to  be  solemnized"  between  himself  and  Qlara 
Probyn,  he  cooveyed  real  estate  to  trustees  in 
fee,  to  the  use  of  himself  and  his  assigns  during 
his  life,  with  remainder  to  the  use  of  Clara  Probyn 
during  her  life,  **  provided  she  shall  remain  a  widow 
and  unmarried ;  and  from  and  immediately  after 
her  decease  or  marriage,  whichever  event  shall  first 
happten,'*  to  such  usee  as  the  settlor  should  by  deed 
or  will  appoint,  and,  in  default  of  appointment,  to 
the^  use  of  such  person  or  persons  as  would  be 
entitled  thereto  if  the  deed  had  not  execute i. 
Clara  Probyn  was  in  fact  a  sister  of  the  settlor's 
deceased  wife,  though  this  was  not  stated  in  the 
deed.  On  the  5th  of  March,  1877,  he  went  through 
the  ceremony  of  marriage  with  her,  and  she  after- 
wards lived  with  him  as  his  wife.  He  died  in 
November,  1891,  intestate.  He  had  not  exercised 
the  power  of  appointment  by  deed  reserved  to  him 
by  the  settlement.  During  the  life  of  his  son  and 
heir-at-law  Clara  Probyn  received  the  rents  of  the 
property  without  objection  on  his  part. 

Held,  that  the  trust  for  Clua  Probyn  was 
illegal  and  invalid,  and  that  the  property  was  held 
on  trust  for  the  son's  administratrix,  she  being, 
under  the  Land  Transfer  Act,  1897  (60  &  61  Vict  c. 
65),  his  real  representative. 

Ayerst  v.  Jenkins,  [1873]  L.  B.  16  Eq.  275,  distin- 
ffuiAbed.— Phillips  v.  Pbobyn,  Ch.D.  North,  J. ; 
[1899]  1  Oh.  811 ;  68  L.  J,  Oh.  401 ;  80  L.  T.  513. 

4«  Marriage  sMement  —  Marriage  with  deceased 
husband's  brother —  Invalid  marriage — Limitations 
after  ** solemnization  of  the  intended  marriage** — 
Construction, — A  widow,  being  about  to  many  her 
deceased  husband's  brother,  executed  a  settlement 
by  which  her  real  estate  was  conveyed  to  trustees 
to  hold  to   her  use  in  fee  '*  until  the  intended 


marriage  "  and  "  from  and  after  the  eolemniiatiwi 
of  the  said  intended  marriage  "  upon  tmst  for  hm 
fur  life  with  remainder 'in  fee  to  her  younger  son. 
She  shortly  afterwards  went  through  the  una  of 
marriage  with  her  deceased  huabaacl's  brother,  sad 
subsequently  died  intestate. 

Held,  that  the  words '  *  solemnization  of  maEziige*' 
could  be  construed  only  as  meaning  a  rsM 
marriage,  and  that  extrinsic  evidence  was  not 
admissible  to  show  that  this  was  not  the  intsotioa 
of  the  parties ;  and  that  the  heir-at-law  was  thfws- 
fore  entitled  to  the  property. — Ksali  v.  Niale, 
C.A. ;  79  L,  T.  629. 

5.  Tenant  for  life — Payment  off  of  mortgofs— 
Presumption. — Where  a  tmant  for  Ufe  of  a  settle- 
ment pays  off  out  of  his  own  moneys  a  mortgsge 
on  a  reversionary  interest,  assigned  to  the  tnuteei 
of  the  settlement  subject  to  the  mortgage,  sad 
takes  a  reconveyance  wbich  ineflEeot  makes  l£e  pay- 
ment off  of  the  mortgage  enure  for  the  beoent  of 
the  settlement,  the  coiurt  will  make  a  deelsrstinn 
that,  notwithstanding  the  form  of  reoonvqrsooa^ 
the  tenant  for  life  is  entitled  to  have  the  ehsme 
kept  alive  for  his  own  benefit,  and  that  the  smn  so 
paid  off  has  priority  over  the  settlemeoti — Giffobd 
(Lobb)  v.  FiTZHABDnrax  (LojaD),  Ch.D,  Norths  J,, 
618 ;  [1899]  2  Oh.  32 ;  68  L.  J.  OL  529. 

See  also  Bankruptcy,  34 ;  Infant,  4^ 

SHEBIFF.— See  Bankruptcy,  13,  14,  31,  32. 

SHIP:— 

1.  BiU  of  lading — Exemption  of  shipoumer  frm 
liability — **  D^ects  latent  on  beginmng  voyage  or 
otJiervHse,** — ^A  hill  of  lading  oontained,  among 
other  exceptions,  one  by  which  the  shipowner  wm 
not  to  be  liable  for  loss  or  damage  aasizig  froai 
«  defects  latent  on  beginning  voyage  or  othemse" 
in  hull,  tackle,  boilers,  or  maduneiy,  or  tkeir 
appurtenances. 

Held,  affirmyig  the  judgment  of  Bigham,  J*. 
that  the  exception  did  not  cover  a  defect  whioh  wn 
obvious    at   the   commencement   of  the   voytga 

—  OWNBBS     OF     OaSOO     ON     BOABD     STKAimTP 

Waikato  v.  Nbw  Zbalaitd  Snippnia  Ca,  C.i.; 
[1899]  1  a  B.  56;  68  L.  J.  a  B.  1 ;  79I..T.3aS. 

2.  Charter-party— Advance freighi — Dedrwdimsf 
part  of  cargo  before  sailing — Liability  to  pay  adstmct 
freight  on  cargo  destroyed* — By  a  charter-party  it 
was  provided  that  the  charterers  ahould  load  the 
ship  with  a  full  and  complete  cargo  such  as  woeU 
load  the  vessel  to  her  water-marka,  and  that  die 
freight,  which  was  to  be  at  a  certain  rate  per  tea 
on  the  quantity  delivered  to  the  coneigneei,  ehoold 
be  due  and  paid  as  follows :  "  Two-uirds  in  oeek 
three  days  after  sailing,  ship  lost  or  not  lost,  sod 
the  balance  on  unloading  and  right  delivery  of  die 
cargo  "  ;  and  that,  '*  in  the  event  of  the  chartenn 
not  loadiing  vessel  to  her  marks,  thefrei^t  shsEte 
paid  on  the  basLs  of  4,350  tons,  which  the  owoen 
guarantee  to  be  vessel's  capacity  of  cargo  for  tke 
voyage." 

A  portion  of  the  cargo  which  had  been  loaded  oa 
board  was  destroyed  by  fire — ^whioh  was  a  pcdl 
mutually  excepted — ^before  the  sailing  of  the  u^ 
and  the  ship  sailed  with  otiier  caiso  on  hoeid 
Three  days  tdtest  the  sailing  of  the  ship  the  eh^ 
owners  claimed,  but  the  charterera  refosed  to  {hQTi 
two-thirds  advance  freight  on  the  whole  oaifi^ 
including  the  part  destroyed. 

Held,  that  the  shipowners  were  not  entitiedto 
the  two-thirds  advance  frei^t  on  the  part  ol  ^ 
car|;o  which  had  bean  destroyed,  bat  that  they  «■* 
entitled  to  the  advance  on  the  basis  of  the  4,350 loa^ 
lees  the  part  destroyed.— Weib  v.  QiEvni,  Q^BJk 


Weekly  Bepcntcr,  Oet.  21, 1800.] 

181  Skip. 


DIGEST 


Ship. 


)82 


365 ;  [1899]  1  a  B.  193 ;  68  L.  J,  Q.  B.  170;  79 
li.  T.  596. 

3.  Charier-party — Berth  for  loading — Order  by 
charterers — **  To  load  always  afloat " — Detention — 
THdes — Liability, — A  charter-party  provided  tbat  a 
ship  was  to  proceed  to  a  oertain  dock  at  M.,  or  so 
near  thereto  as  she  could  safely  get,  and  there  load, 
always  afloat,  as  and  where  ordered  by  the 
charterers.  The  character  of  the  harbour  at  M. 
was  such  (as  both  parties  were  aware)  that  it  was 
impossible  to  load  a]  ways  afloat.  The  ship  proceeded 
to  the  named  dock,  aud  was  ordered  by  the 
charterers  to  a  berlh  where  she  loaded  part  of  her 
cargo,  but,  in  consfqueuce  of  falling  tides,  left  the 
d(  dK  for  the  necessary  interval,  and  then  returned 
and  completed  her  cargo. 

Held,  that  the  charterers  were  not  liable  for  the 
detention  of  the  ship. 

By  Lord  HeracheU. — The  obligations  and  rights 
OTbated  by  the  charter-party  must  be  construed 
with  reference  to  the  natural  condittons  of  the 
particular  harbour  spedfled  as  the  place  of  loading 
by  the  charter-party. 

Decirion  of  the  Court  of  Appeal  (46  W.  R.  68, 
[1897]  2  Q.  B.  485)  affirmed.— Oahltov  Steah- 
ssiF  Co.  V.  Castxe  Mail  Paokets  Co.,  H,L  ,  65 ; 
[1898]  A.  C.  486. 

4.  Charter-party — Construction — "  Working  days 
of  twenty-four  hours  " — Demurrage, — By  a  charter- 
party  shipowners  agreed  to  provide  the  charterers 
with  ships  for  the  carriage  of  50,000  tons  of  iron 
ore  during  a  period  of  twelve  months.  In  the 
charter-party  there  was  a  clause  as  follows : 
**  Charterers  or  their  agents  to  be  allotved  350  tons 
per  worldng  day  of  twenty-ftmr  hours,  weather 
permitting  (Sundays  and  holidays  excepted),  for 
loading  and  discharging  .  .  •  and  to  count 
from  6  a.m.  of  the  day  flowing  the  day  when  the 
•teamer  is  reported,  unless  she  be  reported  before 
noon,  in  which  case  time  to  count  from  notice  of 
readiness  •  •  .  steamer  to  work  at  night  if 
required,  also  on  Sundays  and  holidays,  such  time 
not  to  count  as  lay  days  unless  used." 

Held  (affirming  the  judgment  of  Bigham,  J., 
disetntiente  Bigby,  L.J.),  that  the  charterers  were 
entitled  to  have  twenty- four  working  hours  to  load 
or  discharge  each  350  tous. — BHTionsY  Stbahship 
Co.  V.  Ibebian  Iron  Orb  Co.,  C.A, ;  79  L.  T.  240. 

5.  Charter-party — Colliery  guarantee — Demurrage 
— Lay  days — Exceptions — Colliery  working  days,— On 
the  16th  of  November,  1896,  B.  &  Sons  entered  into 
a  contract  for  the  delivery  to  the  U.  8.  C.  of 
25,000  tons  of  F.  coal  by  instalments.  In  order  to 
carry  out  the  contract  the  U.  S.  C.  on  the  25th  of 
January,  1898,  chartered  the  S.  to  take  delivery  of 
the  cotti,  and  following  that  charter-party  D.  & 
Sons  entered  into  a  ccmiery  guarantee  with  the 
TJ.  S.  C.  containing  the  obligations  of  B.  &  Sons 
with  regard  to  demurrage  and  lay  days.  The 
colliery  guarantee  was  incorporated  into  the 
charter-party.  On  the  Slst  of  January,  1898,  the 
8.  received  a  stemming  note  from  B.  &  Sons.  The 
lay  days  began  to  run  on  the  16  th  of  March  and 
expired  on  the  31st  of  March,  and  thereafter  the 
captain  daily  sent  demurrage  notes  to  B.  &  Sons. 
On  the  9th  of  April  a  strike  took  place  at  the 
colliery  from  which  the  coal  was  to  oe  delivered. 
The  tmp  continued  to  wait  for  her  cargo,  and  no 
intmiation  was  given  by  B.  &  Sous  that  they  did 
not  hope  to  give  deliveiy  within  a  reasonable  time 
until  the  24th  of  May.  The  shipowners,  the 
8.  8.  C,  then  took  steps  to  obtain  another  charter- 
party,  which  they  succeeded  in  doing  on  the  13th  of 
June,  but  at  a  lower  freight,  axid  on  the  17th  of 


Jane  the  ship  got  away.  They  claimed  demurrage 
from  the  3Ut  of  March  up  to  the  17th  of  Jun*». 

Held,  on  the  construction  of  the  charter-party 
and  the  colliery  guarantee  incorporated  therewith, 
that  the  shipowners,  the  8.  8.  C.,  were  entitled  as 
against  the  IT.  8.  company,  the  charterers,  to 
demurrage  from  the  13th  of  March  to  the  17th  of 
June,  for  they  were  entitled  to  demurrage  for  every 
day  which  ordinarily  would  be  "  colliery  workbig 
days,*'  although  in  fact  no  work  was  done  at  the 
collieries  owing  to  the  strike;  and  further,  they 
could  also  recover  thedifftirenoe  between  the  freight 
obtained  in  the  second  charter-party  and  that  in 
the  originid.  one. 

Held,  further,  that  the  U.  8.  company  could 
recover  against  B.  &  Sons  what  they  had  to  pay 
the  steamship  company  as  damages  for  breach  of 
the  cclHery  guarantee. 

There  was  a  further  claim  by  the  IT.  8.  company 
against  B.  &  Sons  for  the  non -delivery  of  the  coals 
in  conformity  with  the  contract  of  November,  1 896. 

Held,  that  the  U.  8.  company  were  entitled  to 
danlages  on  this  head,  and  that  the  measure  of 
such  damages  was  the  difEerence  between  the  market 
price  and^e  contract  price  when  they  should  have 
been  delivered,  the  date  of  such  delivery,  taking 
into  consideration  the  charter-party  and  the  colliery 
guarantee,  being  extended  to  the  24th  of  May. 
— Saxon  Stbahship  Co.  v.  Union  Steamship 
Co. ;  Union  Steamship  Co.  v.  Bavis,  Q.B.D.  ; 
68  L.  J.  a  B.  58 ;  79  L.  T.  486. 

6.  Charter-party—To  ship  coal  ordered  by  charterers 
—Vessel  loaded  subject  to  colliery  guarantee—Strike 
at  colliery— Befusal  to  accept  guarantee—Breach  of 
charter-party, — By  a  charter-party  made  on  the 
14th  of  Jannary  between  the  plaintiffs,  the  owners, 
and  the  defendants,  the  charterers,  the  Cwrwn  was, 
after  discharging  her  inward  cargo  at  Liverpool,  to 
proceed  to  Cardiff  to  such  loading  berth  as 
the  charterers  should  name,  and  there  load 
a  cargo  of  steam  coal  as  ordered  by  the  char- 
terers which  they  bind  themselves  to  ship 
except  in  the  event  of  strike  of  shippers' 
pitmen.  *'1^e  vessel  to  be  loaded  as  cus- 
tomary, but  subject  in  all  respects  to  the  colliery 
guarantee  in  working  days  as  may  be  arranged. 
Any  claim  for  demurrage  in  loading  to  be  settled 
with  the  colliery  direct,  no  liability  attaching  to 
the  charterers  in  respect  thereof." 

On  the  3rd  of  February  the  defendants  bought  a 
cargo  of  Hood's  Merthyr  Colliery  coal  for  the 
CivrzMi, 

On  the  6th  of  April  Hood's  Colliery  stopped 
owing  to  the  strike,  and  on  the  26th  of  April  the 
defendants  procured  from  the  colliery  the  usual 
guarantee  whereby  th6y  undertook  to  load  in 
twenty  days,  subject  to  the  usudd  exception  as  to 
strikes. 

The  ship's  agents  refused  to  accept  this  guarantee, 
as  the  colliery  was  on  strike,  and  required  to  be 
furnished  by  a  colliery  that  was  working,  15  per 
cent,  about  not  being  on  strike. 

Held,  that  the  defendants  were  not  bound  to 
furnish  any  other  guarantee,  and  that  the  plaintiffiB 
could  not  recover  damages  for  a  breacn  of  the 
charter-party.— BoBELL  v.  Qseen,  Q.B.D.;  80 
L.  T.  19. 

7.  Charter-party— Warranty  of  seaworthiness- 
Voyage  dividtd  itdo  stages  for  coaling  purposes.— 
Wiiere,  in  a  contract  for  sea  carriage,  the  voyage  is 
such  that  it  is  nut  reasonably  possible  for  the 
steamer  to  carry,  in  addition  to  her  cargo,  sufficient 
coals  to  take  her  from  her  port  of  loading  to  her 
ultimate  destination,  and  the  voyage  is  merelore. 
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for  ooaline  parposes,  diyided  into  stages,  there  is 
an  impliea  warranty  that  the  vessel  shall,  at  the 
oommendement  of  each  stage,  be  seaworthy  so  far 
as  regards  the  supply  of  ooal  necessary  for  that 
stage.— **  VoRTiGERN,"  The,  C.A.,  437;  [1899] 
P.  140 ;  68  L  J.  P.  49 ;  80  L.  T.  382. 

8.  OoUisum — Gomptdaory  pildage — Pilot  alone  in 
fatdt — Cfoats. — Where,  in  a  collision  actio o,  the 
defendants,  while  denying  that  the  oollision  was 
oansed  or  contributed  to  by  the  negUgenoe  of 
themselyes  or  their  seryants,  pleaded  that  the 
negligence,  if  any  (which  was  denied),  was  solely 
that  of  a  oompulsory  pilot,  the  court  haviog  found 
that  the  collision  was  caused  by  the  negligent 
navigation  of  the  compulsory  pilot  alone,  ordered 
the  action  to  be  dismissed  with  costs. — **  Burma," 
Thb,  P.D.  &  Ad.D. ;  80  L.  T.  808. 

9.  OoUiHon — Compulsory  pikiage — Biver  Scheldt, 
— Although  pilotage  is  com^mlsory  in  the  Biyer 
Scheldt,  the  charge  of  the  ship  is  not  surrendered 
to  the  pilot  so  us  to  free  the  shipowners  from 
liability  for  collision  caused  by  tibe  pilot's  negli- 
gence.—"  Prins  Hbndrik,"  The,  P.D.&Ad,D,; 
68  L.  J.  P.  86 ;  80  L.  T.  838. 

10.  Collision — CompuUory  pilotage— -Vesad  hoi^nd 
from  abroad  proceeding  from  one  port  in  the  United 
Kingdom  to  another  to  complete  discharge — Coasting 
trade — Port  in  Europe  north  and  east  of  Brest—- 
Merchant  Shipping  Act,  1894  (57  &  58  Vid,  c.  60), 
s.  625,  stib-sections  1,  4. — A  steamship  proceeding 
from  one  port  in  the  IJDited  Kingdom  to  another 
port  in  the  United  Kingdom  in  the  course  of  ai 
yoyage  from  a  foreign  port  to  both  those  ports  is 
not  a  yessel  engaged  in  the  coasting  trade,  and  is 
therefore  not  exempt  from  compmsory  pUotage 
under  the  Merchant  Shipping  Act,  1894,  s.  625, 
sub-section  1. 

The  word  **  Europe "  in  the  Merchant  Shipping 
Act,  1894,  B.  625,  sub-sections  3,  4,  is  limited  to 
the  Continent  of  Europe,  and  therefore  a  yessel 
trading  from  Ip«wich  toLeith  is  not  a  yessel  trading 
from  a  port  in  Siurope  north  and  east  of  Brest. — 
«*  Glanystwyth,"  The,  P.D.  &  Ad.D. ;  68  L.  J. 
P.  37  ;  80  li.  T.  204. 

11.  Collision — Damage — Collision  caiaed  hy  run^ 
ning  fotU  of  sunken  barge — Negligence  of  owner  of 
barge  in  not  providing  for  proper  lighting  of  wrecks 
where  wreck  not  abandoned — Liahility  of  owner  of 
wreck  if  independent  contractor  employed  to  raise  wreck 
for  him. — ^The  owner  of  a  yessel  sunk  in  the  fairway 
of  a  nayigable  riyer  who  has  not  abandoned  the 
wreck,  but  has  agreed  with  an  independent  con- 
tractor to  raise  her  for  him,  is  answerable  in 
damages  for  the  loss  sustained  by  the  owners  of 
another  yessel  running  foul  of  the  wreck  without 
negligence,  in  consequence  of  the  wreck  being  im- 
properly lighted.— •*  SwARK,"  The,  P.D.  A  Ad.D., 
398 ;  [1899]  P.  74 ;  68  L,  J.  P.  22 ;  80  L.  T.  25. 

12.  Collision — Damage — Registrar  and  merchanU 
— Vessel  totally  lost  in  collision — Loss  of  beneficial 
charter-party. — ^The  owners  of  a  yessel  totally  lost 
in  consequence  of  a  collision  with  another  yessel 
when  bound  in  ballast  on  a  yoyage  to  take  in  cargo 
under  a  charter-^arty  already  entered  into  can,  it 
such  other  yessel  is  proyed,  in  an  action  of  damage 
instituted  against  her,  to  haye  been  to  bliune  for 
the  oollision,  recoyer  aeainst  her  damages  for  the 
loss  of  any  profits  whidi,  but  for  the  coQision,  they 
would  haye  gained  by  canying  out  the  charter- 
party.— "  Kate,"  The,  P.D.  &  Ad.D.,  669;  68 
L.  J.  P.  41 ;  80  L.  T.  423. 

13.  Collision  —  Lightship — SuhstituUon  of  spare 
lightship — Demurrage — Hire — Deprivation  of  use  of 


chattd — Public  body — Right  to  recowr— Jf«aww  o/ 
damages.— The  lightship  (7.,  the  property  of  fts 
plaintiflPSs,  the  Mersey  Docks  and  £Qu:boiir  Boszd, 
WAS  sunk  in  a  collision  with  the  defendants'  stesa- 
ship  M,  owing  to  the  negHgenoe  of  those  in  chaigs 
of  The  M. 

The  board  maintains  six  lightships  for  the  asrriei 
of  the  port,  four  of  which  are  kept  at  the  statioo! 
in  the  Mersey  and  its  approaches,  the  other  two 
being  kept  in  reserye.  Upon  the  happening  of  tbe 
collision,  one  of  the  latter,  Hie  0, ,  was  sabstitotai 
for  The  C.  It  was  admitted  by  the  board  thai  Tkt 
0.  woidd  haye  been  unemployed  daring  the  period 
she  was  tilling  the  place  of  The  C.  The  Imrd 
claimed  a  sum  of  money  representing  eitlMr 
demurrage  of  The  C.  during  the  time  she  was  nndc 
repair  in  consequence  of  the  oollision,  or.  alter- 
natiyely,  hire  of  The  0.  during  the  time  she  wai 
occupying  the  place  of  The  C. 

Held,  by  the  Court  of  Appeal,  that  the  csn 
could  not  be  distioguidied  from  The  Ortta  J9oIim, 
[1897]  A.  0.  596,  and  that  the  plaintiffs  wsn 
entitled  to  recoyer  substantial  damagef. 

Where  a  person  has  been  depriyed  of  the  use  of  a 
chattel  by  a  wrongdoer,  he  is  entitled  to  daoiagsi 
simply  because  of  such  depriyation. 

The  depriyation  may  abb  be  the  subject  of  spaoial 
damage.—**  Mbdiana,"  The,  O.A.  ;  68  L.  J.  P. 
26 ;  80  L.  T.  173. 

14.  Collision — Second  anchor  light — **  At  or  war 
the  stem  " — Regulations  for  Preventing  CoUisitmt  at 
Sea,  art.  11.— The  plaintiffs'  steamship,  455  fset 
long,  with  two  masts,  was  at  anchor  at  night  in  ti» 
Biver  Elbe,  athwart  the  channel,  alovriy  swinging 
to  the  first  of  the  fiood  with  her  starboard  side  up 
riyer.  She  had  two  anchor  liffhts  up,  the  one  sft 
hanging  inside  the  fore-shroud  of  the  pert  msin 
riggmg,  120  feet  from  the  stem. 

The  defendants'  steamship  coming  down  ti» 
riyer  did  not  see  the  after  fight  nnoi  too  late  to 
ayoid  a  collision,  and  struck  the  plaintifBi'  rsad 
on  her  starboard  side  between  the  forward  sad 
after  lights.  By  artide  11  of  the  Begulatiooi  for 
Preyentin^  Oollisions  at  Sea,  the  semd  light  ii 
to  be  earned  **  at  or  near  the  stem." 

Held,  affirming   the   decision  of   BookniD,  J** 

E1899]  W.  N.  53,  that  the  pLiiuti£Bi'  yessel  was  to 
lame,  as  the  position  of  the  light  aft  was  a  hnaeh 
of  the  statutory  rule,  and  the  plaintifEi  had  fsikd 
to  proye  that  the  infringement  oonld  not  ^osablj 
haye  contributed  to  the  collision ;  but  yarymc  ths 
decision  by  flndJTig  the  defendants'  yessel  siioto 
blame  for  defectiye  look-out,  as  the  poettioii  of  the 
light  was  such  that  those  in  charge  of  her  ndgM 
haye  seen  it  sooner. —  *'GAinrBT,  The,  C'.2.; 
[1899]  P.  230. 

15.  Oollision — Steamship  and  sailing  ship-^Fsf^ 
Duty  to  slacken  speed,  or  stop  or  reverse  if  neeessarg 
— Begulationsfor  Preventing  Collisions  ai  Sea,  1887^ 
Arts.  16,  20,  22,  and  23.— A  steamship  on  a  N.  by 
W.  i  W.  course,  in  a  dense  fog,  the  wind  hsiig 
about  south,  heard  a  single  blast  of  a  fog  hom  on 
her  port  bow,  whereupon  her  engines  were  at  onoe 
stopped.  Shortly  afterwards  as^ther  blast  d  ^ 
fog  nom  was  heard  doser  to  and  nearer  on  ti» 
bow,  and  her  engines  were  then  reyersed  full  ipssd 
and  her  helm  put  hard  aport,  bat  a  ooDwa 
ooourred. 

Hdd,  that  the  steamship  was  to  blame  lor  not 
reyersing  when  she  stopped  her  engines,  sinos  iSbas 
on  board  of  her  ought  to  haye  known  that  the  log 
hom  they  heard  came  from  a  sailing  yessel  on  the 
starboard  tack  not  &r  off,  and  tiuat  with  the  wtd 
where  it  was  th^  sailing  yessel  must  be  on  a  coana 
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orotaing  that  of  the  steamship  from  port  to  star* 
board,  that  it  was  the  duty  of  the  Bteamship  under 
artideB  20  and  22  of  the  Begulations  for  Preventing 
Collisions  at  Sea  to  avoid  passing  ahead  of  the 
sailing  vecsel,  and,  to  enable  her  to  perform  that 
duty,  it  was  necessary  under  article  23  to  reverse  her 
engines.--^' Mbbthyb,"  The,  P.D.  <£;  Ad.D.;  79 
L.  T.  676. 

16. — Collision — Tha/mM — Begulations  for  Prevent' 
ing  CoUUions  at  8ea^  art.  4  {&)-- Vessel  aground — 
Whether  Begulatiorts  for  Preventing  Collisions  at  Sea 
apply  in  River  Thames, — Plaintiffs'  vessel,  while 
proceeding  up  the  Thames,  took  grounH  at  Lime- 
nouse  Beach  about  3.20  p.m.,  and  remained  hard 
and  fast.  She  sounded  the  four-blast  signal  pre- 
soiibed  by  article  40  of  the  Thames  Bye-laws  to 
signify  that  she  was  out  of  command.  Defeudants' 
vessel,  which  was  following  her  up  the  river,  dis- 
regarded these  signals  and  ran  into  her  stem. 

In  an  action  by  the  plaintiffs  to  recover  damages 
the  defendants  alleged  that  the  plaintiffs*  vessel 
had  failed  to  carry  two  Uack  balls  us  prescribed  by 
article  4.  (a)  of  the  Begulations  for  Preventing 
Collisions  at  Sea  in  the  case  of  vessels  out  of  com- 
mand. 

Held,  that,  assuming  without  deciding  that  the 
Hegnlatioiis  for  Preventing  Collisions  at  Sea 
applied  to  the  Biver  Thames,  article  4  (a)  of  those 
regulations  was  not  applicable,  as  it  applied  only  to 
vessels  not  under  command  whilst  afloat;  and, 
further,  even  if  that  ardde  did  apply  to  vessels 
aground,  the  case  was  governed  by  article  40  of  the 
l^unes  Bye-laws.— "  Oablotta,"  The,  P,D.  cfe 
Ad.D,,  702;  [1899]  P.  223;  68  L.  J.  P.  87;  80 
li.  T.  664. 

17.  Oontrad  of  9dle  of  cargo— Delivery  to  be  **at 
amy  mufe  port*' — BiUs  of  lading — Delivery  to  he 
**  at  any  %afe  port  {Manche$ter  excepted) " — Meaning 
of  **port  of  Manchester** — Gommerdal  practice— 
Legal  d^fln&ion — Manchester  Ship  Oanal  Act,  1885. 
— ^By  section  3  of  the  Manchester  Ship  Canal  Act, 
1885,  the  port  of  Manchester  is  defined  to  include 
the  whole  of  the  Manchester  Ship  Canal  above 
Bastham  Locda,  and  the  former  port  of  Buncom  is 
abolished. 

Nevertheless,  on  its  being  proved  that  in  com- 
mercial matters  it  was  customary  for  the  words 
"  port  of  Muichester  "  to  be  used  as  referring  only 
to  Mfuichester  and  the  waters  adjacent  thereto,  and 
to  treat  Buncom  Lay- bye,  which  is  on  the 
Manchester  Ship  Canal,  but  about  twenty-four 
milee  from  Mandiester,  as  a  separate  port. 

Held,  that  in  interpreting  shipping  documents 
these  words  were  to  be  read  in  that  sense,  and  not 
in  their  legal  significance. 

B.,  W.,  &  Co.  sold  a  cargo  of  grain  by  the  ship 
F.  to  G.  &  Co.,  delivery  to  be  given  "  at  any  safe 
port  in  the  United  Kingdom." 

When  the  bills  of  hiding  arrived  it  was  found 
that  by  them — as  by  the  chapter-party — delivery 
was  to  be  given  **  at  any  safe  port  in  the  United 
Kingdom  (Maoichester  excepted)." 

G.  &  Co.  notified  B.,  W.,  &  Co.  that  they  would 
not  accept  the  documents  with  this  variance. 

B.,  W.,  &  Co.  then,  by  arrangement  with  the 
owner  of  The  F.,  had  the  words  *' Manchester  ex- 
cepted "  erased. 

At  the  proper  time  the  documents  were  presented 
to  G.  &  Co.  so  altered,  when  they  refused  to  accept 
them,  on  the  ground  that  they  had  been  altered 
without  their  consent  or  the  consent  of  the  master 
of  The  V. 

On  the  dispute  being  referred  to  arbitration,  the 
arbitrators  found  that  for  a  yessel  of   The  V*s 


tonnage  the  Manchester  Ship  Canal  above  bridges 
was  not  a  safe  port;  that  Buncom  Lay -bye,  tbe 
last  dock  below  bridges,  was  a  si^e  port;  that 
under  a  charter-party  to  proceed  to  a  safe  port 
(Manchester  excepted)  tiie  ship  could  be  compelled 
to  go  to  Buncom  Lay-bye,  and  that,  though  the 
port  of  Manchester  was  defined  by  section  3  of  the 
Manchester  Ship  Canal  Act,  1885,  as  including  the 
whole  ship  canal,  and  the  port  of  Buncom  was 
abolished  as  a  separate  port,  yet  the  weight  of  evi- 
dence was  that  in  commercial  matters  ''port  of 
Manchester  "  was  used  as  meaning  Manchester  itself 
and  the  waters  adjacent  thereto,  and  Buncom  Lay- 
bye  was  treated  as  a  separate  port. 

Held,  on  these  findings,  "  Mauchester  excepted"  • 
here  meant  Manchester  and  the  adjacent  waters 
only  excepted ;  that,  so  read,  Manchester  was  not 
a  safe  port  for  The  F.,  and  that  accordingly  its  in- 
sertion in  the  bills  of  ladine  was  an  immaterial 
variation  in  the  contract  of  sale,  and  its  erasure  was 
also  immaterial ;  and  that,  therefore,  G.  &  Co.  were 
bound  to  accept  the  documents. — Goodbody  and 
BAiiFOxrB's  Abbitbation,  Bb,  Q.B,D*  ;  80  L.  T.  188. 

18.  Harbour  atdhority  —  (JoUision  —  Damage  — 
Efficient  tugs. — l^e  appellants  were  the  port  and 
harbour  authority  of  ]mston,  and  were  entitled  to 
make  contracts  for  towage  of  vessels  using  that 
port.  The  respondent's  ship,  under  the  directions 
of  the  harbour  authority,  was  towed  up  the  river 
on  the  flood  tide  towards  Preston,  preoeaed  by  two 
other  vessels,  also  in  tow.  These  tugs  were  hired 
by  the  appeUants.  Owing  to  the  delay  of  the  fore- 
most tig  the  respondent's  ship  grounded  and 
received  considerable  damage. 

Held,  that  the  appellant  corporation  were  liable 
for  the  damage  caused. 

Decision  of  the  Court  of  Appeal  {The  Batata, 
[1897]  P.  118,  45  W.  B.  Dig.  118,  162)  aflfirmed.— 

f  BSSTON  (BiAYOB)  V.  BlOBNSTAD,  **  BATATA,"  ThB, 

H.L.,  156;  [1898]  A.  C.  513. 

19.  Pilotage-^Merchant  Shipping  Aa,  1894,  ss.  603, 
625  [^y—Merchant  Shipping  Act,  1897  (60  &  61  Vict. 
c.  61),  «.  1. — ^The  provisions  of  section  1  of  the 
Merchant  Shipping  (Exemption  from  Pilotage)  Act, 
1897,  abolishing  exemptions  from  compulsory  pilot- 
age contained  in  6  Geo.  4,  c.  125,  s.  59,  and  an 
CMer  in  Council  dated  the  18th  of  February,  1854, 
do  not  aboUsh  the  exemptions  from  compulsory 
pilotage  contained  in  section  625  of  the  Merchant 
Shipping  Act,  1894. 

A  vessel  bound  from  Norway  or  Sweden  to  this 
country  is  a  vessel  trading  from  a  port  in  Europe 
north  and  east  of  Brest  within  the  meaning  of 
section  625  of  the  Merchant  Shipping  Act,  1894, 
and  is  consequently,  when  not  carrymg  passengers, 
exempt  from  compulsory  pilotagi;. — **  COLTTMBIA," 
Thb,  P.D.  &  Ad.D. ;  80  L.  T.  203. 

20.  Salvage — Amount  —  Salving  veseels  specially 
equipped — Principles  of  assessment  of  award. — In 
reviewing  an  award  for  salvage  made  by  the  judse 
of  the  Admiralty  Division  and  afiBrmed  by  the 
Court  of  Appeal  this  House  will  not  interfere  with 
the  amount  awarded  unless  it  appears  that  the 
established  principles  have  not  been  satis^torily 

applied. 

The  decision  of  the  Court  of  Appeal  ([1898]  P.  97) 
afiirmed.— OwNEBS  of  *<  Glengylb.'^  hbb  Caboo 
Ain)  Pbeioht  v.  NBPTtnsrB  Salyaqe  Co. ;  **  Qixs- 
GYLB,"  Thb,  H.L.  ;  [1898]  A.  C.  619. 

21.  Salvage  —  Detention  of  salved  property  by 
receiver  of  wreck — "  Salvage  due  under  this  Act  ** — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
ss.  544,  546,  552.— By  section  552  of  the  Merchant 
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Shipping  Act,  1894,  "  Where  salTage  is  dne  to  any 
penon  imder  this  Act,"  the  reoeiyer  thall,  if  the 
salvage  is  due  ia  respect  of  servioes  rendered  in 
assisting  any  vessel,  or  in  saving  life  therefrom,  or 
in  saving  the  cargo  or  apparel  thereof,  detain  the 
vessel,  or  cargo,  or  apparef. 

Held,  that  the  words  ''salvage  due  under  this 
Act  *'  were  not  confined  to  cases  where  there  was  a 
daim  for  life  salvage  under  sections  544  and  545  of 
the  Act,  or  where  the  claim  was  for  salvage  services 
rendered  to  a  wreck  or  vessel  stranded  or  in  distress 
on  or  near  the  coasts  of  the  United  Kingdom  under 
section  546,  but  extended  to  all  cases  where  salvage 
was  recoverable  under  auy  of  the  provisions  of  the 
Act. 

Judgment  of  Barnes,  J.  {ante,  p.  62,  [1898]  P. 
206),  affirmed.—**  Fxtlham,"  Thib,  O.A,,  598;  [1699] 
P.  251 ;  68  L.  J.  P.  75. 

22.  Salvage — Diecontinuotts  service — Agreement  cu  to 
amount  payable/or  services  already  completed — Author  - 
ity  of  master, — Where  a  salvage  service  i  a  discontinuous 
in  character,  the  services  bein<  rendered  on  distinct 
occasions,  with  substantial  intervals  between,  it  is 
beyond  the  scope  of  a  master's  authority,  when  he 
has  completed  a  portion  of  the  service  whereby 
rights  to  a  salvage  award  have  become  vested  in  the 
owners  of  the  vessel  and  her  crew  as  well  as  himself, 
to  agree  to  complete  the  services  for  a  sum  of  money 
to  cover  as  well  the  work  already  performed  as  that 
which  remains  to  be  done. — **  Inchmabbb."  Thb, 
P.D.  &  Ad.D. ;  68  L.  J.  P.  30;  80  L.  T.  201. 

23.  Salvage — Failure  to  render  material  benefit — 
Ettgaged  services — Failure  to  accomplish  the  service — 
Engagement  to  tow — Right  to  reward, — The  steamship 
N,  fell  in  with  the  steamship  />.  in  the  North 
Atlantic  Ocean.  The  2>.,  wluch  was  flying  the 
signal  **  N  0,"  engaRcd  The  N.  to  tow  her.  The 
weather  was  very  bad. 

TJie  N.  succeeded  in  making  fast  to  The  2>.,  and 
towed  her  a  short  distance. 

ShorUy  afterwards  the  towrope  parted,  and  The  N,, 
alter  stondinff  by  for  some  time,  continued  her 
course,  and  did  not  attempt  to  render  further 
assistance. 

The  D,  was  subsequently  salved  by  another 
steamship,  TJie  F, 

Upon  the  owners,  masters,  and  crew  of  TJie  N. 
claiming  salvage  reward, 

Held,  that  the  action  must  be  dismissed,  upon  the 
ffronnds  that  The  N,  had  not  rendered  any  material 
benefit  to  The  2>.,  and  that  she  had  not  accomplished 
the  services  she  was  engaged  to  perform — namelv, 
to  tow ;  an  engagement  to  tow  is  only  fulfilled  by 
the  vessel  engag^  towing  the  other  into  a  port  of 
safety.—**  Dakt,"  Thb,  P.D.  &  Ad.D. ;  80  L.  T. 
23. 

24.  Seaman — Agreement  with  the  crew — Foreign 
port  where  there  is  a  British  consular  officer — Advance 
note  for  more  than  one  month's  wages — Merchant 
Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  ss.  113-115, 
124, 140. — When  a  seaman  is  engaged  abroad  before 
a  British  consular  officer,  as  provided  by  section 
124  of  the  Merchant  Shipping  Act,  1894,  the  pro- 
visions enacted  by  section  140  relative  to  agree- 
ments with  the  crew  and  the  restrictions  as  to 
advance  notes  do  not  apply. — Bitohib  v.  Labsbn, 
Q,B.D.,  413 ;  [1899]  1  a  B.  727 ;  68  L  J.  Q.  B. 
335 ;  80  L.  T.  259. 

25.  Seaman — Engagement  of—Foreign  ship— Civil 
debt— Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c. 
60),  s.  Ill,  sub-sections  1,  4;  aa.  260,  261,  682,  sub- 
section  2. — A  person  who,  in  an  English  port, 
engages  or  supplies  a  seaman  to  be  entered  on  a 


ship  in  the  United  Kingdom  without  having  s 
Hcenoe  for  the  purpose  from  the  Board  of  Tiide, 
acts  in  contravention  to  section  111,  sab*sectioo  1, 
of  the  Merchant  Shipping  Act,  1894,  andiilisUA 
to  a  fine  under  sub-section  4»  notwithstanding  th«t 
the  ship  for  which  the  seaman  is  engaged  or 
supplied  is  a  foreign  ship. 

A  fine  recoverable  under  sub-section  4  is  not  a 
sum  recoverable  as  a  civil  debt  under  section  682, 
sub-section  2,  but  is  a  fine  inflicted  as  a  ponishmeat 
for  an  offence  the  proceedings  in  proseoutiog  iriiieh 
are  those  prescribed  by  section  681,  sub-section  1  (&}. 
-— Bbq.  v  Stewabt  aud  Olseit.  Q.B.D.,  445; 
[1899]  1  Q.  B.  964 ;  68 L.  J.  Q.  B.  582 ;  80L.T.660. 

26.  Seaman  —  Termination  of  service  abroad — 
*'  Passage  home''— Merchant  Shipping  Ad,  1894  (57 
&  58  Vict.  c.  60),  s.  186,  eub-section  2  (c).~B7  aectioa 
186  of  the  Merchant  Shipping  Act.  1894.  where  tiis 
service  of  any  seaman  belonging  to  any  Bntiik 
ship  terminates  at  any  port  out  of  her  Majsity'i 
dominions,  the  master  shall,  as  one  of  several  altar- 
natives  (by  sub-sections  2  (c) }  '*  provide  him  with  a 
pikssage  home." 

Held,  that  a  '*  passage  home"  meansa  passageto 
the  port  in  her  Majes^s  doooinions  at  wfaidi  the 
seaman  was  originculy  shipped,  or  to  some  pott  in 
the  TJnited  Kingdom  agreed  to  by  him. 

Dicta  in  Edwards  v.  Steely  Young,  A  Go.,  45  W.  B. 
689,  [1897]  2  Q  B.  327,  followed.— Puevm  •. 
'  Stbaits  of  Dover  "  Steamship  Co.,  C.A.,  630; 
[1899]  2  Q.  B.  217. 

27.  Seamen — Wages — Seaman  engaged  ahrcai— 
Advance  of  wages  abroad  by  master — Right  to  dedud 
—8  Geo.  1.  c.  24,  s.  1— Merchant  Shipping  Ad,  1894 
(57  &  58  Vict,  c  60),  ss.  140.  163.— When  a  ship  is 
in  a  foreign  port,  the  master  of  the  vessel  can  maka 
a  valid  contract  with  a  seaman  whom  he  ii  then 
engaging  for  the  homeward  voyage  for  an  adTaocM 
to  the  seaman  of  any  sum  on  aocoant  of  his  vegei 
conditionally  on  his  shipping.  Sudh  advance  is  not 
limited  to  one  montii's  wages,  and  if  the  master 
pays  the  sum  so  advanced  to  the  seaman,  or  to  any 
person  authorized  by  the  seaman  to  receive  it,  be  ^ 
can  at  the  end  of  the  voyage  deduct  from  the ' 
seaman's  wages  the  whole  sum  advanood,  ss  eodi 
advances  are  not  prohibited  by  section  163  of  the 
Merchant  Shipping  Act,  1894,  or  otherwin.  - 
Rowlands  v.  Millbb,  Q.B.D.,  687  ;  [1899]  1 Q.  B. 
735  ;  68  L.  J.  Q.  B.  338 ;  80  L.  T.  290. 

Seealso Admiralty,  1-6;  Arbitration, 2;  Masteraai 
Servant,  21;  Negligence,  4;  Public  Authorities  I^ 
teotionAct,  4. 

SOLICITOR  :— 

•  1.  Auctioneer  —  Fees  —  Country  eolidtor—lMm 
agent — Action  by  atutioneer  emj^oyed  by  oomfry 
solicitor  against  London  agent.— EL  had  bean  sn- 
ploy ed  in  a  foreclosure  action  by  D.  &  B.,  a  ooontoy 
firm  of  solicitors,  as  auctioneer,  and  when  the  coeti 
came  to  be  taxed  by  the  London  agent  8.  be 
received  a  voucher  from  H.  for  his  fees.  8.  then- 
upon  took  the  money  out  of  court  after  taxatkin, 
"mich  included  this  item  of  H.'s  fees.  Befoce  be 
received  this  money  it  came  to  his  knowledge  tiiet 
H.  had  not  been  paid.  In  an  action  by  H.  e^iiDik 
S«  to  recover  these  fees  as  money  had  utd  refseived, 
Held,  that  there  was  no  privity  of  oontzart 
between  them,  and  the  action  therefore  fiilad.^ 
Hannapobd  v.  Syhs,  Q.B.D. ;  79  L.  T.  30. 

2.  CertifiocOe— Suspension  of  sotieUor—AppUM^ 
afteft  suspension  for  certificate — Discretion  ef  /•• 
oorporatea  Law  Society  to  refuse — Solicitors  Ad,  IWS 
(6  &  7  Vict.  e.  73),  ss.  23,  24.— A  solicitor  'Wf*J' 
y    pended  from  practice  for  professional  misooodBfl^ 
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and  during  the  period  of  siupenaion  he  became 
banknipt.  After  the  period  of  saspension  had 
expired,  he — ^bein^  an  undischarged  buikrapt — 
applied,  under  section  23  of  the  Solicitors  Act,  1843, 
to  the  renstrar  of  the  Inoorporated  Law  Society 
for  a  certmcate,  but  the  registrar  refused  to  gnmt 
the  certificate  upon  the  ground  that  the  appucant 
'was  an  undisoharged  bankrupt;  the  applicant 
thereupon  applied  under  section  24  to  the  court 
for  an  order  that  the  certificate  should  be  granted. 
Held,  that  the  registrar  was  not  bound  under 
section  23  to  issue  a  certificate,  but  had  a  discretion 
to  refuse  to  issue  the  same,  and  that,  upon  applica- 
tion to  the  court  under  section  24,  the  court  were 
not  bound  to  make  an  oider  for  the  issuing  of  the 
certificate,  but  could  make  such  order  *'  as  shall  be 
just" ;  and  that  in  this  case  the  discretion  of  the 
registrar  should  not  be  interfered  with.— Solicitob, 
A,  Bb,  Q.B.D.,  575 ;  80  L.  T.  729. 

3.  Charging  order — Property  recovered  or  preeerved 
—aoUeitors  Ad,  1860  (23  &  24  Vid.  c  127),  $.  28.— 
A  testator  devised  his  estate  to  his  wife  for  life, 
and  after  her  death  to  his  two  daughters,  of  whom 
one  was  lesitimate  and  the  other  il&gitimate.  The 
daughters  haying  opposed  probate  of  the  will,  an 
action  was  commenced  by  uie  executor  in  which 
the  will  was  upheld. 

Held,  that  the  solicitor  of  the  executor  was 
entitled  to  a  charging  order  for  his  costs  on  the 
property  derised,  as  being  property  preserved 
through  his  instrumentality. — ^TwixD,  Ex  pabte, 
a  A. ;  [1699]  2  a  B.  167 ;  68  L.  J.  Q,  B.  794. 

4.  CoeU — CosU  of  inquiry  be/ore  Incorporated  Law 
Society — Jurisdidion — Judge  at  chambers — Solicitors 
Acty  1888  (51  &  52  Vid.  c.  65),  a.  13.— Where  a 
solicitor  has  been  exonerated  from  charges  brought 
against  him  on  an  inquiry  before  the  committee  of 
the  Incorporated  Law  Society,  under  section  13  of 
the  Solicitors  Act,  1888,  an  application  by  him  for 
the  costs  of  the  inquiry  must  be  made  to  the 
IMvisional  Court,  ana  not  to  a  judge  at  chambers. 
— Dayidsov,  Kb,  DAViDBOir,  Ex  pabtb.  Q.B.D, ; 
[1899]  2  a  B.  103 ;  68  L.  J.  a  B.  836. 

5.  Costs — Taxation — Pauper  dient — Taxation  of 
cods  in  House  of  Lords— Liability  to  costs  as  between 
solicitor  and  pauper  client— B.  S.  C,  1883,  ord,  16, 
rr,  22-31. — ^Where  a  solicitor  had  been  retained  by, 
wad  acted  for,  a  successful  pauper  appeUant  (since 
deceased)  in  the  House  of  Lords,  but  in  accordance 
with  the  practice  in  the  House  of  Lords  as  laid 
down  in  Johnson  ▼.  Lindsay,  [1892]  A.  C.  110,  the 
respondent  in  the  House  of  Lords  was  not  liable 
for  party  and  party  costs. 

Held — on  an  ap^cation  by  the  solicitor  against 
the  estate  of  his  deceased  client  for  taxation  of  the 
oosts  of  the  appeal  to  the  House  of  Lords— that 
the  solicitor  was  entitled  to  recover  from  the  olient's 
estate  the  ordinary  costs  which  a  solicitor  is  entitled 
to  charge — ^viz.,  costs  to  be  taxed  as  between  solici- 
tor and  client. — ^Baphabl,  Bb,  Salomoi^,  Ex  pabtb, 
Ch.D,  Kekewich,J.,  330;  [1899]  lOh.  853;  68  L.  J. 
Gh.309;  80L.  T.  226. 

6.  Cods — Taxation — PurcJuue  of  land  in  register 
county — Scale  fee — Solicitors*  Bemuneration  Ad,  1881 
(44  &  46  Vid.  e.  44) ;  General  Order,  r.  4 ;  Schedule 
/.,  Part  L — ^The  scale  fee  allowed  to  a  purchaser's 
solicitor  on  a  purchase  of  land,  under  the  General 
Order  to  the  Solicitors'  Bemuneration  Act,  1881, 
for  ''completing  the  conveyance"  covers  the 
expense,  in  the  case  of  a  register  county,  of  register- 
ing a  memorial  of  the  conveyance.  —  Gbby  v. 
CUBTICB.  0.^..  294;  [1899]  1  Ch.  121 ;  68  L.  J.  Ch. 
60;  79L.  T.  713. 


7.  Cods — Taxation— Befusdl  to  deliver  biU  of  costs 
— Disclaimer  of  right  to  costs — Common  order  to  tax, 
— ^A  client  obtained  the  common  order  for  delivery 
of  a  bill  of  costs  and  taxation  against  Ids  solicitor, 
who  had  received  the  loan  of  money  from  him.  No 
bill  was  dcdivered,  and  the  client  moved  for  leaye  to 
issue  a  writ  of  attachment.  The  solicitor,  in  de- 
fence, said  he  made  no  claim  for  costs,  and  that 
such  a  daim,  if  made,  was  statute-barred. 

Held,  tiiat,  if  the  solicitor  made  a  further  affidavit 
that  he  had  not  been  paid  for  work  done,  and 
refused  to  daim  oosts  for  such  work  and  abandoned 
any  riffht  to  recdve  costs  therefor,  no  bill  of  costs 
could  DC  demanded. — ^LAin>OB,  Bb,  Ch.D.  North,  J., 
457 ;  [1899]  1  Oh.  818 ;  68  L.  J.  Ch.  373 ;  80  L.  T. 
643. 

8.  Costs^^Taxation — SaUe  fee — Negotiating  loan — 
Mortgage   of  personalty  —  Solicitors*    Bemuneration 
Ad,  1881  (44  &  45    Vid.  c.  44)— Schedule  I.  of  ^ 
General  Order. — The  scale  fee  chargeable  by  a 

*'  mortgagee's  solicitor  for  negotiating  loao  "  under 
Schedule  I.  to  the  General  Order  under  the 
Solidtors'  Bemuneration  Act,  1881,  is  not  limited 
to  loans  on  mortgages  of  *'  freehold,  copyhold,  or 
leasehold  property '  exdusively,  but  extends  also 
to  loans  on  mortgages  of  any  kind  of  personal 
property.  —  Fubbbb,  JEtB,  Ch.D.  Kekewich,  J,,  184; 
[1898]  2  Oh.  538 ;  79  L.  T.  266. 

See  also  Bankruptcy,  4,  5,  8;  Mortgage,  8; 
Pabic  Authorities  Protection  Aict,  1. 

STAMP.— See  Inland  Bevenue,  25-36. 
STOOK  EXOHANTGE.— See  Gaming,  6,  7. 

TEUMES  :— 

1.  Landing  stage — Authorized  toll  of  sixpence  for 
use  of  pier — "  Every  time  of  calling** — Illegal  charges 
— Bight  to  recover  excess  so  paid — Thames  Conser^ 
var^  Ad,  1894  (57  &158  Vid.  c.  dxxasvii.),  ss.  68, 
165. — By  section  165  of  the  Thames  Oonservancy 
Act,  1894,  the  conservators  are  authorized  to  levv  a 
toll  of  sixpence  **  for  each  and  every  time  of  call " 
on  any  vessd  using  any  of  their  piers  or  landing 
stages  to  embark  or  discharge  her  passengeis  and 
goods. 

The  plaintifPs  owned  a  pleasure  steamer  which 
ran  day  trips  between  the  Old  Swan  Pier,  London 
Bridge,  and  Hampton  Oourt.  The  steamer  was 
brought  alongside  the  Old  Swan  Pier  about  three- 
quarters  of  an  hour  before  the  advertised  starting 
time  and  remained  there  until  she  started,  her 
officers  meanwhile  doing  all  they  could  to  get 
persons  to  take  tickets  for  the  trip. 

The  conservators  by  resolution  dedded  that  the 
plaintiffs  used  the  pier  for  a  longer  period  daily 
than  would  be  covered  by  a  mere  **  call "  at  the 
pier  by  their  vessd,  for  which  the  6d.  toll  was 
payable,  and  they  alleged  their  right  to  impose  a 
tenninal  charge  for  this  use  of  the  pier  by  the 
plainliffii  of  £2  a  week.  For  a  time  this  increased 
charge  was  paid. 

Hdd,  that,  although  the  conservators  might  havto 
a  right  to  ask  for  special  payment  from  a  vessel 
using  the  pier  other  than  for  the  purpose  merdy 
of  embarking  passengers  or  goods,  that  would  M 
based  on  contract ;  but  there  was  nothing  in  the 
Act  which  gave  the  defendants  the  right  to  levy 
more  than  the  6d.  toll  on  a  vessd  meraly  because 
she  was  more  than  a  few  minutes  alongside  a  pier 
embarking  or  discharging  her  passengers  or  goods ; 
and  that  the  extra  charge  already  paid,  being  un- 
authorized, was  paid  without  condderation,  and 
could  be  recovered  Daok.—<<  Quebn  of  thb  Biyeb" 
Steamship  Oo.  v.  Thames  Oqnsebyators,  Q.B.D.^ 
685. 
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2.  Navigation — Watermen — Towing  barges  on  river 

— Bye'law  providing  for  liceneed  waterman  on  steam^ 

boat  employed  in  towing  barges — Validity — Watermen 

and  Lightermen  Amendment  Act,  1859  (22  &  23  Vict, 

c.  cxoDxiii,),  s,  90. — Section  80  of  the  Watermen  and 

lightenuen  Amendment  Act,  1859,  gave  power  to 

the  Company  of  Watermen  and  Lightermen  of  the 

River  Thames  to  make  bye-laws  "  for  the  govem- 

0ient  of  the  company,  and  for  the  goyemment  and 

.  --regulation  of  lightermen  and  watermen,  and  for 

.    carrying  into  eRect  the  purposes  of  the  Act  and  the 

'    seyeral  powers  and  authorities  thereby  vested  in  the 

company." 

Held,  that  a  bye-law  made  under  this  section, 
requiring  that  "  every  steamboat  navigated  on  the 
river  in  the  towing  of  barges,  vessels,  and  craft 
should  have  one  licensed  waterman  on  board  such 
steamboat  for  the  purpose  of  assisting  in  the 
management  and  navigation  thereof"  was  uUra 
vires  and  invalid,  as  not  coming  within  the  scope  of 
any  of  the  purposes  specified  in  the  section. — 
Kbnnaied  v.  Cory,  Q.B,D.,  30 ;  [1898]  2  Q.  B. 
578. 
See  also  Ship,  16. 

■ 

TOLLS  :— 

Prescriptive  right — Extinguishment  of  old  franchise 
by  statute* — A  municipal  corporation  having  a 
prescriptive  right  to  take  certain  customary  tolls 
for  the  passage  of  carriages,  cattle,  &c.,  over  a 
bridge  belonging  to  them,  obtained  in  1734  a  local 
Act  which,  after  reciting  their  right  to  take  ^e 
customary  tolls,  enacted  that  the  said  customary 
tolls  should  be  and  remain  vested  in  them,  and 
empowered  them  to  take  the  said  toll9,  with  a 
variation  as  to  the  exemption  of  freemen  of  the 
borough.  In  1819  the  corporation  obtained  another 
local  Act  which  repealed  the  former  Act,  and 
empowered  them  to  take  down  the  old  bridge  and 
build  a  new  one,  and  to  take  tolls  which  varied 
from  the  old  tolls  in  amount  and  subjfct-matter. 
This  Act  was  temporary,  aud  had  expired. 

Held,  that  the  prescriptive  right  to  take  toUs 
had  been  merged  in  and  extinguished  by  the 
statutory  risht  given  in  1734,  and  neither  had  nor 
could  have  beien  revived  by  the  later  Act,  and  that 
the  right  to  take  tolls  expired  with  the  later  Act. 

The  decision  of  the  Court  of  Appeal  ([1898]  1 
Q.  B.  186)  afl&rmed.— Windsor  (Mayor)  v,  Taylor, 
H.L.\  [1899]  A.  C.  41;  68  L.  J.  Q.  B.  87;  79 
L.  T.  450. 

TRADB-MAEK:— 

1.  Passing  off  ^Improper  tise  of  the  words  "  trade^ 
mark  "  —  Misrepreseiitatioii  —  Patents,  Designs,  and 
Trade-Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s,  105. 
•*~Where  a  name  is  put  on  goods,  with  the  addition 
of  the  words  "  Trade-Mark,"  but  the  trade-mark 
has  not  been  registered,  it  does  not  necessarily 
follow  that  there  is  a  representation  that  the  trade- 
mark has  been  registered,  so  as  to  disentitle  the 
plaintiff  to  relief  in  a  passing-off  action. 

Held,  on  the  facts,  that  the  plaintiffis  were  en- 
titled to  an  interlocutory  injunction  to  restrain  the 
defendant  from  passing  off  his  goods  as  or  for  those 
of  the  plaintiffs. 

Lewis's  V.  Goodbody,  67  L.  T.  Kep.  194,  41  W.  R. 
Dig.  250,  distinguished.— Ren  Sen  v,  Brittbk, 
Ch.D.  Stirling,  J,,  358;  [1899]  1  Ch.  692  ;  68  L.  J. 
Ch.  250 ;  80  L.  T.  278. 

2.  Registration  —  **  St,  RaphaeV*  —  Geographical 
name  —  Descriptive  name  —  Fancy  word — Patents, 
Designs,  and  Trade-Marks  Ad,  1883  (46  &  47  Vict, 
c.  57),  M.  64  (1)  (c)  (2),  74  (a).~The  company  had 
registered  under  the  Patents,  Designs,  and  Tirade-  \ 


Marks  Act,  1883,  as  their  trade-maik  a  label  x^ 
which  the  words  *^  St.  Baphael "  appeued  imal  . 
times.    On  the  application  by  a  rival  oompiny  to 
have  this  mark  removed  from  the  register  iuiImi  \ 
disclaimer  of  the  said  words  was  entered,     - 

Held,  that,  upon  the  evidence,  the  voidi  wsn 
not  "  geographical  words  "  ;  and  that  no  dJKJiiiTtfr 
was  required ;  and,  further,  that  the  words,  being 
contained  in  a  distinotive  label,  registered  ai  i 
whole  under  the  Act  of  1883,  need  not  be  disdiined 
under  section  74,  inasmuch  as  they  formed  s  psit 
of  the*  label,  and  were  not  additions  to  it— 
Clbment  ST  CiE.'8  Trads-Mark,  Bb,  (XD, 
Kekewich,  J.,  407  ;  80  L.  T.  230. 

3.  Begiikution  —  ''8olio'*--*' Indented  word'*- 
Patents,  Desions,  and  Trade-Marks  Adt,  1883  (46  k 
47  Vid,  c  5),  s.  64,  PaienU^  Designs  and  Trsde- 
Marks  Ad,  1888  (51  &  22  Vid.  c  10),  «.  10,  uk- 
sedion  1  (dj  (e).— The  word  "  Solio  "  is  an  invented 
word,  within  the  Patnits,  Designs,  and  Tnde- 
Marks  Act,  1883,  s.  64,  as  amended  l^  sedioB  10 
of  the  Act  of  1888,  and  may  be  regiitered  is  i 
trade-mark  in  respect  of  photograpluc  paper.  It 
does  not  indicate  the  duunoter  or  quality  of  tiie 
goods. 

Sub-section  1  {d)  and  (e)  of  section  10  of  the 
Patents,  Designs,  and  TzBde-Marks  Act,  1888 
(which  is  substituted  for  section  64  of  the  Act  of 
1883),  are  not  to  be  read  together,  and  tfaenforp 
"  an  invented  word  "  may  be  registered  thoogli  it 
has  reference  to  the  character  or  quality  of  tbi 
goods. 

In  Be  Farbenfabriken  Applicaiion,  42  W,  B.  iW, 
[1894]  1  Ch.  645,  overruled. 

Decision  of  the  Court  of  Appeal  (45  W.  & 
Dig.  163)  reversed.— Eastman  Photographic 
Materials  Co.  v.  Comftroixer-Gs^tkral  of 
Trade-Marks,  H.L,,  152 ;  [1898]  A.  C.  571 ;  79 
L  T.  195. 

4.  Wrappers-^  Similarity — Endeavour  to  past  of— 
No  deception  probable — Injundioru — A.  brougkt  is 
action  to  restrain  B.  from  passing  off  his  soap  m 
A.'s  soap  by  using  wrappers  which  were  alleged  to 
have  been  copied  in  many  respects  from  A.'i 
wrappers,  and  to  be  calculated  to  deceive,  hot  oo 
actual  deception  was  proved. 

The  court  came  to  the  oonduaion  that  tke 
draughtsman  who  designed  B.'s  wrapper  had  nasd 
A.*s  wrapper  when  doipg  so,  but  that  there  was  w 
probability  of  deception  in  the  ordioary  conne  of 
business. 

Held,  that,  notwithstanding  the  oopying  <rf  A.'i 
wrapper,  he  was  not  entitled  to  an  injondion  ii 
B.'s  wrapper  was  not  calculated  to  deceive. 

Judgment  of  Lord  Macnaghten  in  Beddawvi  ▼• 
Banham,  [1896]  A.  C.  219.  distingniahed.— Lsvn 
v.  Bbdinofisld,  C,A,  ;  80  L.  T.  100. 

TEADB  NAME  :— 

1.  Company — Similarity  of  name — 2?wr/><w«.— 
The  Manchester  Brewery  Co.  (Limited)  had  earned 
on  business  under  that  name  for  years.  The  aupd- 
lants  bought  an  old  business  called  '*The  Xortk 
Cheshire  Brewery  Oo.  (Limiteil),"  and  then  (vithont 
intending  to  deceive)  got  themselves  inoarpocated 
and  registered  under  the  name  *'The  Korl^ 
Cheshire  and  Manchester  Brewery  Co.  (Liiiiitsd)^'* 

Held,  upon  the  evidence,  that  as  a  matter  of  M 
the  name  of  the  appellant  company  was  caloalaiid 
to  deceive,  and  that  the  appellants  must  thsnto 
be  restrained  by  injunction  in  the  usual  way. 

The  decision  of  the  Court  of  Appeal.  [1898]  1  Gk. 
539,  affirmed.—NoRTH  Chbshirb  aitd  Mahchbsid 
Brewery   Co.  v,    Makchbbtsr  Bbswbrt  ODi 
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B.L. ;  [18»B]  A.  C.  83 ;  68  L.  J.  Cb.  74  ;  79  L.  T. 
MS. 

2.  Dacriplive  namt — Interdict. — lite  »ppeill(uiti, 
an  EDgluh  company,  claimed  to  bare  inTauted,  or 
Bt  least  to  bBTS  put  upon  the  market,  a  fabric 
nitabla  for  shirtings  and  underwear  woren  in  a 
putJonlarmanner ;  and  oUesed  that  they  had  for 
tiiB  last  ten  years  described  tbit  fabric  in  their 
advertiseiuents  as  made  in  a  certain  way;  and  that 
they  had  marked  it  and  invoioad  it  ondjeir  tbe  name 
of  "  oellular  olotb "  largely  in  England  and,  to 
gome  extent,  in  Scotland.  The  name  bad  not  beoi 
rt^stared.  The  respondente  were  a  wboleaale  firm 
in  Bdinborgh  who  sold  cotton  and  woollen  (toods 
wbioh  tbey  had  recently  described  at  "  oellular." 

Held,  affirming  the  decision  of  tbe  First  Diviaion 
of  the  Court  of  SeMion,  [189S]  25  B.  1098,  tbst 
tbe  appellants  were  not  entitled  to  relief 
gronnds  (11  that  the  word  "  eellolar " 
ordinary  Engliih  word  wbiob  appropriately  and 
coDveniently  described  tbe  clotb  of  wbicb  tbe  goods 
rold  by  tbe  respondents  were  manufactured ;  and 
(2)  that  tbe  t«rm  had  not  been  proved  to  have 
HCqnired  a  seoondary  or  special  meaning  bo  as  to 
denote  only  tbe  goods  of  the  appellants. 

Rtddaway  v.  Banham,  [1896]  A.  C.  199,  dia- 
tiDgnisbed. — CKu.rLAE  CLOTHma  Co.  v,  Uaxtoit 
ft  MUHHAY,  H.L.  (Se.);  [1899]  A.  C.  328;  68 
L  J.  P.  C.  72 ;  80  L.  T.  809. 

RADE  TTNION  :— 

1.  Dittolution    of  union  —  Unexpended  /«nd» — 

Baalting  trtui — PrincipU  of  division  of  fundt.—A. 
tndcs  union  society  registered  under  the  Trade 
Uoion  Aots  passed  a  resolution  to  dissolve  itself. 
I'he  roles  contained  no  piovisionfoi  tbe  amplication 
of  the  funds  in  the  event  of  a  diisolutioii.  The 
Ctovn  laid  no  claim  to  the  funds  as  5on^  vacantia. 

Held,  that  there  was  a  resulting  trust  in  favour 
of  the  existing  members  at  the  time  of  tbe  disaolu- 
tion  in  proportion  to  the  amount  oontribnted  by 
each  member  to  tbe  funds  of  tbe  society,  and  that, 
in  taking  tbe  aoconnt,  it  was  not  necessary  to  pay 
any  regard  to  payoients  for  fines  and  forfeitores  or 
for  beni-fits  received  under  tbe  rules. — Friktbhs 
IKD  TiANSFERERB'  PkOTEOTIOK  SOOEETY,  EK, 
Ch.D.  Byrne,  J..  619;  [1899]  2  Ch.  184;  68  L.  J. 
Ch.  537. 

2.  Strike — Picketing — "  Watching  and  bextting" — 
Nuitance — Injunction — Conipiracy  and  Prottetion  of 
-Property  Act,  1875  (38  &  39  Vid.  e.  86),  st.  3,  7.— 
To  wateb  or  beset  a  man's  house  with  a  view  to 
oompel  him  to  do  or  not  to  do  what  it  is  lawful  for 
him  not  to  do  or  to  do  is  wrongful  and  without 
lawful  authority  unless  some  reasonable  jnalifioation 
for  it  Is  consiBtent  with  tbe  evidence.  Sucb  cimduot 
vonld  support  an  action  on  tbe  case 
tt  common  law.  Proof  that  tbe 
"  peaceably  to  persuade  other  people  "  would  be  no 
df^PDce  to  Buob  an  action. 

In  lectiou  7  of  the  Conspiracy  and  Protection  oC 
Property  Act,  1875,  the  words  "suob  other  person" 
■uit  beread  a*  "any  other  person." 

Bedsiuu  of  Byrne.  J.  [46  W.  B.  461).  affirmtd,— 
Lyoss  v.  WILKIM8,  C.A.,  291 ;  [1899]  I  Ch  255 ; 
M  L.  J.  Ob.  146  ;  79  L.  T.  709. 

3.  Wakking  or  besetting — "  Place  " — Conspiracy 
■«d  Prohdion  of  Property  Act.  1875  (38  ft  39  Vict.  c. 
H],  >,  7. — Two  members  of  a  workmen's  union  met 
Men  who  bad  been  brought  over  from  Ireland  to 
Kplace  workmen  on  strike  at  tbe  landirrg-stage  of 
ttie  ttcamer,  infomed  them  on  tbe  strike,  and  paid 
Ihcdr  railway  fares  to  places  unaffected  by  tbe 
■trike. 


Hald,  Uiat  this  was  a  watching  or  besetting  of  a 
plaoe  where  workmen  happened  to  be,  within  mh- 
section  4  ot  section  7  of  tbe  Couspiraoy  and 
Protection  of  Property  Act,  1875,  as  there  was 
nothing  in  the  statute  wbioh  necessarily  implied 
any  prolonged  watching,  nor  was  its  operatitm 
limited  to  a  plaoe  habitually  frequented  by  tbe 
workmen ;  nor  was  this  attending  to  a  plaoe 
merely  to  communicate  informalion  within  tbe 
proviso  at  the  ssid  of  section  7,  inasmuch  as  tbe  two 
members  of  the  workmen's  imion  attended  to  hold 
out  inducements  to  the  man  to  go  elsewhere. — 
Chabmoot  v.  OotTBT,  Ch.D.  BHrling,  J.,  633; 
[1899]  2  Oh.  35;  68  L.  J.  COi.  550 ;  60  L,  T.  564. 

TBAMWAT  :— 

1.  Purchase  by  local  authority — Compuitory  pur- 
chau  under  Tramways  Act,  1870  (33  ft  34  Viet.  c. 
78),  ■.  43 — Purchast  ander  earlier  local  Act — Con- 
tingency— Basis  of  valuation — The  Southampton 
Corporation  Tramways  Act,  1897  (60  ft  61  Vict.  e. 
cx3:m.),  »a.  2,  3,  4.— By  section  43  of  the  Tramways 
Act,  1870,  it  was  provided  that  tbe  local  authority 
might  after  the  expiration  of  twenty-ona  years 
from  the  passing  of  tbe  Act,  by  notice  in  writing, 
require  tbe  oompany  to  sell  to  them  their  under- 
taking upon  tbe  terms  of  paying  to  them  thair  then 
value  (exclusive  of  any  allowanoe  for  past  and 
future  profits  of  tbe  undertaking  or  any  compensa- 
tion for  compulsory  sale  or  other  consideration 
whatever)  of  the  trunway  and  all  lands,  buildings, 
works,  materials,  and  plant  of  the  oompany.    .    .    . 

The  g.  Street  Tramways  were  constructed  in 
pnrsnanoe  of  their  private  Act  in  1877(40  ft  41 
Vict,  c  ooxi.),  and  by  that  Act  the  provisions  of 
section  43  of  the  Tnunways  Act,  1870,  were  incor- 
porated. 

By  tbe  Southampton  Corporation  Tramways  Act, 
1897,  the  corporation  were  to  purchase  tbe  under- 
taking of  tbe  oompany,  and  in  case  of  dispute  ibe 
price  was  to  be  settled  by  arbiti'aiion  under  the 
provisions  of  the  Lands  Clauies  Act, 

And  by  section  2  of  tbe  same  Act  "  '  tbe  under- 
taking of  the  oompany '  means  tbe  undertaking, 
works,  lands,  easement^  plant,  fixed  and  movable, 
stook-in -trade,  buildings,  equipment,  rights, 
powers,  privileges,  and  authorities  of  the  oompany, 
mduding  tbe  right  to  demand  and  take  and 
recover  tolls,  rents,  and  chaises." 

Held,  that  in  determining  tbe  price  to  be  paid 
under  ^a  Act  of  1897  tbe  umpire  si  "  ' 
undertakbg  of  the  oompany  as  dafli 
as  annndertaking  which  the  oompai 
subject  to  the  contingency  of  bein^ 
part  therewith  under  tiie  terms  of  s< 
Tramways  Act,  1670;  and  not  as  i 
which  the  company  enjoyed  free  froi 
to  part  tberevntb  otherwise  than  one 
the  Act  of  189T  itself.— SouTEAian 

Co.    V.    BOTJTHAMPTOIT    COBFOBATIO 

L.  T.  236. 

2.  Telephone  company  interfering  t 
Consent  of  penon  lUMe  to  repair — In 
graph  Act,  1863  (26  ft  27  Vict,  c.  1 
Tramwai/  Act,  1870  (33  ft  34  Vid.  e.  ' 
A  telephone  company,  under  lioenoe 
mastar-Oenaral,  was  prooeeding  to  1 
a  b^mway,  and  in  so  doing  mter 
tramway  company.  Tbe  telephone 
the  consent  of  tbe  road  authority,  bi 
oompany  asked  for  an  injunotiou  ; 
telephone  company  from  doing  an; 
its  previous  oonsent,  as  the  "  peraoi 
repair  "  of  tbe  street  under  section 
graph  Act,  18^. 
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Held,  that  the  tramway  company  was  only  brought 
within  section  13  of  the  Telegraph  Act,  1863  (if 
at  all),  by  section  28  of  the  Tramway  Act,  1870, 
and  that  section  32  of  that  Act  prevented  the  powers 
of  the  road  authority  from  being  abridged  so  that 
the  consent  of  the  tramway  company  was  not 
reqnired.^BRisTOL  Tramways  Co.  v.  National 
Tblephonb  Co.,  Ch.D,  North,  J,  ;  80  L.  T.  836. 

See  also  Easement ;  Landlord  and  Tenant,  15. 

TRINIDAD,  LAW  of  :— 

Land  forfeited  to  Crown — Waiver  of  forfeitMre — 
Beceipt  of  ratea, — ^Where  land  has  been  forfeited  to 
the  Crown  by  regular  legal  process,  the  fact  that 
rates  have  subsequently  been  demanded  from,  and 
paid  by,  persons  found  in  occupation  of  the  land 
without  any  title,  will  not  be  held  to  be  a  waiver 
of  the  forfeiture.  —  Dk  Silva  v,  Attorney- 
Qenbhal  op  TEDn[DAD,  P.O. ;  79  L.  T.  130. 

TRFSTEE:— 

1.  Breach  of  truet — Aectmiulation  clause — Wilful 
default— Compound  interest — Bate  of  interest — Trustee 
and  cestui  que  trust. — A  testator  bequeathed  the 
proceeds  of  bis  residuary  estate  upon  trust  for  his 
children,  and  directed  the  trustees  to  apply  towards 
the  maintenance  of  the  infant  children  the  whole  or 
part  of  the  income  of  their  expectant  shares,  and  to 
accumulate  the  residue  of  the  inoome  and  the  income 
thereof  at  compound  interest. 

Held,  (1)  that  in  a  proper  case  it  was  competent 
for  the  Qoxat,  upon  the  frfrther  consideration  of  an 
a<stion,  to  oha^  trustees  with  interest,  whether 
simple  or  compound,  on  balances  retained  in  their 
hands,  although  no  case  of  wilful  default  had  been 
raised  by  the  pleadings,  and  the  question  of  interest 
was  not  referrod  to  in  the  judgment ;  (2)  that  as  the 
trustees  had  neglected  to  comply  with  the  express 
trust  for  accumulation  they  were  chargeable  with 
compound  interest  ujxm  the  balances  in  their  hands, 
but  at  the  rate  of  3  per  cent,  only,  and  that  in 
ascertaining  such  balances  trust  funds  improperly 
invested  were  to  be  treated  as  remaining  in  their 
hands. 

Knott  V.  Cottee,  16  Beav.  77,  followed,  except  as 
to  the  rate  of  interest. — Babclat,  Be,  Barclay  v. 
Andrew,  Ch.D,  Stirling,  J, ;  [1899]  1  Ch.  674 ; 
68  L.  J.  Ch.  383 ;  80  L.  T.  702. 

2.  Breach  of  trust — Debt  left  outstanding  ^LiahUity 
— Ambiguous  will — No  application  to  court — "  Acted 
honestly  and  reasonably  " — Judicial  Trustees  Act,  1896 
(59  &  60  Vict.  c.  35),  s.  3.— The  executors  and 
trustees  of  a  will  did  not  call  in  a  debt  belonging  to 
their  testator,  and  did  not  apply  to  the  court  for 
directions.  It  was  doubtful,  on  the  construction  of 
the  will,  whether  the  testator  had  or  had  not  directed 
them  to  *'  maintain  '*  the  debt,  which  was  produc- 
ing 5  per  cent,  in  its  existing  condition ;  and  they 
acted  on  the  view  that  he  had.  Eventually  part  of 
the  debt  was  lost. 

Held,  that  the  trustees  had  acted  <*  honestly  and 
reasonably,"  both  in  not  calling  in  the  debt,  and 
(its  amount  being  small)  in  not  incurring  the 
expense  of  an  application  to  the  court,  and  were 
therefore,  under  section  3  of  the  Judicial  Trustees 
Act,  1896,  entitled  to  be  relieved  ^m  personal 
liability.— Grindey,  Re,  Clews  v.  Grindey,  (7.-4., 
63 ;  [1898]  2  Ch.  593 ;  79  L.  T.  105. 

3.  Breach  of  trust — Principal  debtor — Surety — 
Indemnities — Belease  of  debt. — Where  the  life  tenant 
Ca  married  woman)  of  the  income  from  investments 

ia  settled  fund  of  £30,000,  having  a  power  of 

ppointment  by  will  over  the  capit^  and  income 

of  the  same,  requested  the  trustees  to  sell  so  much 

as  would  realize  the  sum  of  £10,000,  which  she  was 


desirous  of  handing  to  her  husband,  himiatf  one  of 
the  trustees ;  and  where,  all  parties  midentandiBg 
that  the  said  sale  and  payment  were  hreadia  of 
trust,  the  other  trustee  only  consented  on  ths  Hie 
tenant  and  the  oo-trustee  agreeing  to  enter  into  & 
covenant  to  indemnify  him  against  all  diinu;  nd 
where  the  said  sum  \faa  not  repaid  to  &e  fife 
tenant  prior  to  her  death  nor  to  her  estate  mice  ]» 
death  upon  the  demand  of  the  other  tnutee. 

Held,  that  the  husband  of  the  life  tenant  wm  tiie 
principal  debtor  to  his  wife's  estate,  and  that  ihe 
was  surety. 

Held,  further,  that,  upon  the  true  conatractiflB 
of  the  will  of  the  life  tenant,  the  £10,000  paand  to 
the  husband. — Baird,  Be,  Baird  v.  Statkut- 
Hill,  Ch.D.  Kekewich,  J.,  277. 


4.  Breach  of  trtut — Sale  of  leaseholds^No 
of  sale— Judicial  Trustees  Act,  1896  (59  ft  60 
Vict.  c.  35)  6.  3.— Where  trustees  of  a  setde- 
ment  which  did  not  contain  a  power  of  tale  bid, 
in  the  bond  fide  belief  that  th^  posseswd  loch  i 
power,  advantageously  sold  leaswolds  which  fonaed 
port  of  the  trust  estate, 

EEeld,  that  under  section  3  of  the  Jodieal 
Trustees  Act,  1896,  they  were  entitled  to  be  retiend 
from  personal  liability  to  make  good  the  dimiaiitioa 
of  income  sustained  by  the  tenant  for  life  in  come- 
quence  of  the  sale. 

Decision  of  Kekewich,  J.  (46  W.  B.  682),  alBimoi 
— Perrins  v.  Bellamy,  C.A.,  417 ;  [1899]  1  Ch. 
797 ;  68  L.  J.  Ch.  397 ;  80  L.  T.  478. 

5.  Investment — Loan  to  tenant  for  life  tpot 
personal  credit  witliout  security — Liability  of  tnutm. 
— ^Where  the  tenant  for  l&e  under  a  volantaj 
settlement  made  by  herself  requested  the  tniBteei6 
exercise  the  power  which  by  tiie  settlement  is 
given  them  of  investing  the  fund  upon  penns^ 
credit  without  security,  by  advancing  the  moaiji 
to  herself  upon  suoh  conditions. 

Held,  that  the  trustees  were  at  liberty,  in  thai 
discretion,  to  make  the  advanoe,  being  satiififdoi 
the  reasonable  prospect  of  the  moneys  h&^ 
recouped. 

Keays  v.  Lane,  3  Ir.  Bep.  Bq.  1,  17  W.  B.  Ch. 
Dig.  168,  discussed  and  distingmshed. 

JProposition  in  Lewin  on  Trusts  (10th  ed.),p.  SS. 
controverted. — ^LAcra,  Be,  Laino  v.  BAi>ajm» 
Ch.D.  Kekewich,  J.,  311;  [1899]  1  Oh.  393;  0 
L.  J.  Ch.  230 ;  80  L.  T.  228. 

6.  Investment  clause — Bond  or  debenttire  of  "  ffiiH^ 
company  corporate,  municip(d,  oommercial,  or  otter- 
vnse  " — Investment  in  bond  of  uninoorpuratei  M/,- 
A  power  to  invest  trust  moneys  in  "hoMi, 
mortgage  debentures,  debenture  stock,  pteferGOff 
or  otiier  shares  of  any  public  company  or  bodj 
corporate,  municipal,  commerdal,  or  othenriie,"ii 
confined  to  such  investments  in  public  eoaxpum 
and  bodies  duly  incorporated. 

A  trustee  invested  trust  funds  subject  toanelk* 
power  in  the  bond  or  debenture  of  a  hodj  aM 
'<The  Trustees  for  the  Town  and  Haiboor  d 
Whitehaven,"  which  at  the  time  of  innatoflt 
were  unincorporated. 

Held,  that  the  word  "corporate"  waesttadbod 
to  the  word  **  body,"  so  that  the  dause  ibodi 
read  '^any  public  company  or  body  ooqwnt^ 
whether  municipal,  commercial^  or  othenm" 
and  consequently  such  on  investment  was  a  Ime^ 
of  trust 

As  to  whether  the  trustee  might  be  reliend  froa 
liability  under  the  Judidal  Trustee  Act,  1896, 1. 1 
qucere. — ^WoOD  v.  MiDDLETOK,  Gh.D.  Stirivsg^  /- 
79  L.  T.  155. 

7.  Judicial  trustee— ApnoinimsHt—Applie^Hf^  % 
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Imefieiary'-'Sole  executor-^**  Trustee'*— Adminis^ra- 
iion — "  Trust** — Bsversumer^^Bemuneration  of  trustee 
—Discretion  of  court— Judicial  Trustees  Act,  1896 
(59  &60  Vict,  C.36),  8.  1,  suh-eedionB  1,  2,  4.— A 
person  interested  in  an  estate  is  not  entitled  as  of 
right  to  the  appointment  of  a  jadioial  trustee  under 
tiie  Judicial  Trustees  Aot,  1896,  but  the  appoint- 
ment is,  under  section  1,  sub-section  1,  a  matter 
entirely  within  the  discretion  of  the  court. 

Thus  where  the  reversioner  under  a  will  applied 
under  the  Act  for  the  appointment  of  a  judicial 
trustee  to  act  either  alone  or  jointly  with  the 
testator's  widow,  who  was  sole  executrix  and  iJso 
tenant  for  life  (there  being  no  trustee  appointed  by 
the  wiU),  the  court  refused  the  application,  as  it 
WM  opposed  to  her  wish  and  to  the  testator's 
manifest  intention,  which  was  that  she  should  have 
the  sole  control  of  his  estate,  there  being,  moreoyer, 
no  ground  of  complaint  against  her ;  nor  was  the 
&ct  that  the  applicant  oSmd  that  the  remunera- 
tion of  the  judicial  trustee,  when  appointed,  should 
come  out  of  capital  and  not  out  of  income  held  to 
justify  the  appUcalion. 

Under  section  1,  sub-section  2,  of  the  Act  the 
■d ministration  of  the  property  of  a  deceased  person 
is  a  "  trust  "  and  the  executor  is  a  <<  trustee  "  :  so 
that,  under  sub-section  1,  the  court  can,  in  a  proper 
case,  remove  the  executor  and  appoint  a  judicial 
trustee  in  bis  place,  to  whom,  under  sub-section  4, 
it  can  give  directions  as  to  the  administration  of  the 
trust.— Ratcliff,  Eb,  Ch,D,  Kekeunch,  J, ;  [1898] 
2  Gh.  362. 

8.  Judicial  trustee — Building  sodety^Dissolution 
deed — Absconding  trustee — Liability  of  tlie  inactive 
co-trustee— Judicial  Trustee  Act,  1896  (69  &  60  Vict. 
c.  '65),  e.  3. — ^P.,  the  active  trustee  of  the  two 
trustees  of  the  dissolution  deed  of  a  building 
society,  who  had  been  required  to  give  an  account 
of  moneys  received  and  expeoded  by  them,  had 
absconded.  Where  the  cestuie  que  trustent  asked,  by 
summons,  for  the  payment  by  the  remaining  trustee 
of  the  costs  of  the  action  which  had  ensued. 

Held,  that  S.,  the  remaining  trustee,  had  acted 
dishonestly — within  the  meaning  gf  section  3  of  the 
Judicial  Trustees  Act,  1896  —  in  permitting  his 
co-trustee  to  manage  tiie  affairs  witbout  check  or 
inquiry,  and  was  therefore  liable  to  pay  all  the 
oostsof  the  action. — Sboonb  East  Dttlwioh,  &o., 
BxTiLDiNa  Society,  Rb,  Mtall  v,  Peaboe,  CLD, 
Kekewick,  J.,  408;  68  L.  J.  Ch.  196;  79  L.  T.  726. 

9.  Mortgage — Will — Reed  estate — Trust  for  sale — 
Postponement  of  sale — Improvements — Repairs. — A 
testator  gave  his  real  and  residuary  personal  estate 
to  trustees  in  trust  for  sale,  with  a  power  of  post- 
ponement in  the  usual  form,  followed  by  a  power 
(also  in  common  form)  during  such  postponement- 
to  manage  and  let  the  real  estate  and  to  make  ont 
of  the  income  or  capital  of  his  real  and  personal 
estate  any  outlay  they  might  consider  necessary  for 
renewals  of  leases,  improvements,  repairs,  premiums 
on  policies  or  otherwise  for  the  benefit  or  in  respect 
of  hiB  real  or  personal  estate.  The  will  contained 
no  express  power  to  raise  money  by  mortgage  or 
charge. 

Held,  that  the  trustees  had  power  to  raise 
money  by  mortgage  or  charge  of  the  real  estate  for 
the  purpose  of  repairing  houses  forming  part  of  the 
real  estate.  —  BxLLmasB,  Be,  Dtjkbll  v.  Bel- 
LINOEK,  CKD.  Kekewich,  J. ;  [1898]  2  Ch.  534 ;  79 
L.  T.  64. 

10,  New  trustees — Appointment — Vesting  order — 
Trustee  ofimsound  mind — Jurisdiction — Trustee  Act, 
1893  (56  &  67  Vict.  c.  63),  ss.  25-41— Lunacy  Aa, 
1890  (53  &  64  Vict.  c.  6),  s.  143.— Where  the  sole 


surviving  trustee  of  a  settlement  is  a  person  of 
unsound  mind,  not  so  found,  and  is  within  the 
jurisdiction,  the  Chancery  Division  of  the  High 
Court  has,  under  the  Trustee  Act,  1893,  jurisdiction 
to  appoint  new  trustees,  but  has  no  Jurisdiction  to 
make  a  vesting  order.— M.,  Bb,  Oh,V.  Stirling,  J., 
267;  [1899]  1  Ch.  79;  68  L.  J.  Ch.  86;  79 
L.  T.  469. 

11.  Notice — Assignment — Notice  to  trustees — Notice 
to  new  trustees — Priority. — An  assignee  who  has 
given  notice  to  all  the  trustees  in  existence  at  the 
time  of  his  assignment  is  not  bound  to  give  notice 
to  every  new  trustee,  and  is  entitied  to  priority  over 
a  subsequent  assignee  who  has  taken  his  assign- 
ment after  tiie  death  or  retirement  of  all  the 
original  trustees  and  given  notice  to  the  new 
trustees.— Wasdaus,  Be.  Bbittin  v.  Pabtbidqe, 
Ch.D.  Stirling,  J.,  169 ;  [1899]  1  Ch.  163 ;  68  L.  J. 
Ch.  117;  79L.  T.  620. 

See  also  Company,  15 ;  Contract,  9 ;  Limitation 
Statutes,  6;  Married  Woman,  1;  Practice,  27; 
Vendor  and  Purchaser,  4,  6. 

TBOVBB  :— 

Conversion— Estoppel — Proximate  cause  of  loss — 
N.  pledged  with  the  plaintifTs  as  security  for  an 
advance  eighteen  hogsheads  of  tobacco  in  the 
custody  of  defendants  as  warehoi^semen.  He  after- 
wards repaid  the  advance  on  one  of  the  hogsheads, 
and  presented  to  the  plaintiffs  for  signature  a 
delivery  order  on  the  aefendants.  The  quantity 
was  left  blank  in  the  order  when  the  plaintifb 
signed  it,  and  N.  afteorwards  filled  in  the  blank  with 
the  words  "eighteen  hogsheads,"  and  obtained 
delivery  of  them  all  from  the  defendants. 

Held,  that  the  pladntiffiB  were  estopped  as  against 
the  defendimts  from  showing  that  tne  authority  to 
deliver  was  limited  to  one  hogshead  only.  N. 
also  pledged  with  the  plaintiffs  two  separate  con- 
siffnmento  of  tobacco,  and  having  paid  off  the 
a^rance  on  one  consignment,  presented  to  the 
plaintiffis  a  properly  drawn  delivery  order  in  respect 
of  it,  which  the  plaintiffs  signed.  N.  afterwards 
added  the  description  of  the  other  consignment, 
and  thus  obtained  delivery  of  both  horn  the 
defendants. 

Held,  that  an  action  for  conversion  lay  against 
the  defendants,  as  the  plaintiffs  had  not  been  guilty 
of  any  negligence  which  was  the  proximate  cause 
of  the  wrongful  delivery. 

N.  after  nraudulentiy  obtaining  the  tobacco  as 
above  stated,  pledged  it  with  a  bank  as  security  for 
an  advance,  and  before  the  fraud  was  discovered 
repaid  the  advance  and  recovered  possession  of  the 
tobacco. 

Held,  that  no  action  of  conversion  lay  at  the 
suit  of  the  plaintiffis  against  the  bank,  as  N.'s 
dealing  with  the  bank  had  been  concluded  before 
the  plaintiffs  discovered  the  fraud.— FmoN  Cbedit 
BAmc  V.  MsssEY  Books  Boabd,  Q.B.D.  ;  [1899] 
2  Q.  B.  206. 

VACCINATION  :- 

Justices  —  Certificate  of  conscientious  objection — 
Evidence — Certifiaite  of  the  birth  of  the  child — 
Vaccination  Act,  1898  (61  &  62  Vict.  c.  49),  s.  2.— 
Justices  have  power  to  make  a  rule  that  they  will 
not  entertain  an  application  for  a  certificate  of  con- 
scientious objection  under  section  2  of  the  Vaccina- 
tion Act,  1898,  unless  and  until,  where  it  is  possible, 
a  certificate  of  the  birth  of  the  child  in  respect  of 
whom  the  application  is  made  is  produced  to  them. 
— Beg.  V,  Buokikghamshibb  Justices,  Q.B»D.,  316. 

VBNDOB  and  PUBCHASEB  :— 

1.  Bankruptcy — Protected  transaction — Notice  of 
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ad  of  bankruptcy — Act  of  hankruptcy  by  vendor  afUr 
contract  and  be/ore  date  for  completion — Payment  after 
notice  of  act  of  bankruptcy — Banknwtcy  Act,  1883 
(46  &  47  Vict.  c.  52),  a.  49.-- The  plaintiff  entered 
into  a  oontraot  to  purohase  a  publio-house,  the 
piutshase  to  be  oompleted  within  four  weeks,  and 
paid  a  deposit.  By  the  contract  the  deposit  was  to 
oe  forfeited  in  case  of  neglect  or  refusal  on  the  part 
of  the  purchaser  to  perforin  his  part  of  the  contract, 
and  to  De  retomedin  case  of  sach  neglect  or  refusal 
on  the  part  of  the  Tender.  Before  the  expiration 
of  the  four  weeks  the  vendor  committed  an  act  of 
bankruptcy.  The  plaintiff  thereupon  gave  notice 
refusing  to  complete  tiie  purchase  and  requiring  the 
deposit  to  be  returned.  The  vendor  never  in  fact 
became  bankrupt. 

Held,  that,  as  the  plaintiff  had  at  the  date  fixed 
for  completion  notice  of  an  available  act  of  bank- 
ruptcy, payment  of  the  purchase -money  to  the 
vendor  would  not  have  been  protected  by  section  49 
of  the  Bankruptcy  Act,  1883,  in  the  event  of  the 
vendor's  bankruptcy  upon  a  petition  presented 
within  three  months  of  the  act  of  bankruptcy,  and 
the  vendor  was  not  in  a  position  to  complete  the 
purchase  by  executing  a  conveyance  and  giving  a 
good  looeipt  for  the  purchase-money;  and  that 
the  plaintiff  was  accordingly  entitled  to  the  return 
of  the  deposit. — Powell  v.  Mabshall,  Parkbs, 
&  Co.,  (7.-4.,  419 ;  [1899]  1  Q.  B.  710 ;  68  L.  J.  Q.  B. 
477 ;  80  L.  T.  509. 

2.  Condition — Sale  of  property  eubfect  to  tenancies, 
and  xoith  condition  for  apportionment  of  outgoings — 
Unstamped  agreement  for  yearly  tenancy — Obligation 
of  vendor  to  stamp  it, — An  agreement  for  the  sale  of 
freehold  property  provided  that  the  property  was 
sold  subject  to  aU  tenancies,  and  also  for  apportion- 
ment of  outgoings.  Upon  investigation  of  the  title 
the  purchaser  discovered  that  an  agreement  with  a 
yearly  tenant  of  port  of  the  property  was  unstamped 
and  required  the  vendor  to  stamp  it  before  com- 
pletion of  the  purchase.  The  vendor  refused,  and 
commenced  proceedings  for  specific  performance 
against  the  purchaser. 

Held,  that  the  purchaser  was  entitled  to  have 
agreement  stamped  at  the  vendor's  expense. — 
C0LBMA17  V,  CoLBMAN,  Oh,D.  North,  J.  ;  79 
L.  T.  66. 

3.  Contract — Sale  by  auction — Offer  by  conditions 
of  sale — Acceptance  by  highest  bidder — Payment  of 
deposit  by  cheque — Custom  at  auction — Statute  of 
Frauds  (29  Car,  2,  c.  3),  s,  4. — A  vendor  who  offers 
property  for  sale  by  auction  on  the  terms  of  printed 
conditions  can  be  made  liable  to  a  member  of  the 
public  who  accepts  the  offer  if  those  conditions  be 
violated,  and  who,  being  the  highest  bidder,  is  not 
allowed  to  sign  the  written  contract ;  and  it  is  no. 
defence  to  an  action  to  enforce  such  a  liability  that 
there  is  no  contract  in  writing  signed  by  the  vendors. 

Under  the  usual  condition  of  sale  that  the  pur- 
chaser shall,  immediately  after  tiie  sale,  pay  the 
auctioneer  a  deposit  of  10  per  cent,  and  sign  the 
subjoined  agreement,  cash  must  be  paid. 

There  is  no  custom  that  a  vendor  is  bound  to 
accept  the  cheque  of  a  person  of  g^ood  credit,  much 
less  that  of  a  pauper.— Johnston  u,  Boybs,  Ch,D. 
CozenS'Eardy,  J„  517;  [1899]  2  Ch.  73;  68  L.  J. 
Ch.  425 ;  80  L.  T.  488. 

• 

4.  Contract — Trustees  for  purposes  of  Settled  Land 
Act—Settled  Land  Act,  1882,  s,  22.— Where,  to  the 
knowledge  of  a  purchaser  from  a  tenant  for  life 
selling  in  exerdse  of  powers  conferred  on  him  by 
the  Settled  Land  Acts,  there  are  no  trustees  for  the 
purposes  of  the  Act,  the  purchaser  cannot  be  com- 
pelled to  pay  the  purchase-money  into  court  or  to 


accept  the  title,  unless  such  trustees  are  appoioiai 

— FESHBB  AND  GsAZBBROOK'S  CONTRACT,  Bl,  Cft.Z>. 

Eomer,  J,,  58 ;  [1898]  2  Oh.  660 ;  79  L.  T.  268. 

5.  Dday — Sale  of  reversion — EqwtakHe  tsfarat.— 
S.,  in  April,  1886,  contracted  to  sell  to  K.  te 
equitable  reversion  in  a  sum  of  Consob  TeBtod  in 
trustees,  the  purchase  to  be  oompleted  cm  the  2^ 
of  June,  when  an  assignment  was  to  be  ezeeated 
containing  a  covenant  by  the  purchaser  to  pay  bqc- 
cession  duty  and  indemnify  the  vendor  sod  hii 
estate  against  it.  l^e  purchaser  was  to  pay  a 
deposit;  and  if  the  purchase  was  not  oompieted 
on  tiie  25tli  of  June,  he  was  to  pay  interest  outbe 
balance  of  his  purohase-moncnr.  The  depontwii 
paid  and  the  tiUe  investigated;  whenit  a^emd 
that  the  reversion  was  subject,  along  with  otts 
property,  to  heavy  incumbrances  which  the  Teodor 
could  not  dischfurge,  and  from  which  tiie  in- 
cumbrancers declined  to  release  the  zeTeaiaD.  In 
January,  1888,  S.  became  bankrupt,  and  kii 
property  was  sold,  under  which  sale  B.  daimad 
titie  to  the  reversion.  K.'s  interest  under  the  eon- 
tract  for  sale  became  vested  in  B.  In  1890  6.  diei 
In  1895  the  reversion  fell  into  possession.  Ho 
active  step  to  enforce  the  contract  for  sale  wii 
taken  till  the  5th  of  March,  1896,  when  B.  obtuMd 
leave  to  attend  proceedings  in  an  aoticn  in  whieh 
the  estate  of  S.  was  being  administered.  He  tin 
took  out  a  summons  claiming  the  GodsoIb,  npoa 
which  summons  an  order  of  the  1 1th  of  May,  1896, 
was  made  directing  an  inquiry  who  was  entitled  to 
them,  with  a  provision  wat  the  applicant'!  dibn 
was  to  be  treated  as  if  he  had  commenced  an  actioa 
for  specific  performance  on  the  5th  of  March,  1896. 
Thie  master  found  that  B.  was  entitled,  lod 
Stirling,  J.,  affirmed  his  decision. 

Held,  that,  although  the  interest  to  which  ik 
contract  related  was  purely  equitable,  so  that  the 
complete  property  in  it  could  pass  without  a  fbnnl 
conveyance,  B.  coidd  only  obtain  leUef  on  tiie 
ground  of  specific  performance;  that  the  profw 
in  the  order  of  the  11th  of  May,  1896,  was  tfam- 
fore  right ;  that  he  was  barred  from  relief  by  ddaj; 
and  that  the  appeal  ought  to  be  dismissed.—LBTT 
V.  Stoobon,  C.A.  ;  [1889]  1  Gh.  5;  68  L.  J.Gh.19; 
79  L.  T.  364. 

6.  Disclosure  of  trust — Mortgagees  —  Trustm-^ 
Devolution  of  trustees^  tiUe, — On  a  nle  of  freebofaba 
mortgage  debt  thereon  was  to  be  pMd  oC  It  vH 
inadvertentiy  disclosed  that  the  mortgaffe  wauBi 
belonged  to  the  mortgagees  as  trustees  of  a  aettk- 
ment,  and  that  they  were  not  the  original  tmteai 
thereof.    On  a  vendor  and  purchaser  summons, 

Held,  that  the  vendor  must  traoe  tiie  deroliitioa 
of  the  tiUe  of  the  trustees  from  the  date  of  fte 
settiement,  in  order  to  enable  the  purchasers  to  gtt 
a  good  discharge  for  the  payment  of  the  mortgige 
money.— Blaibbbg  and  Abrahams'  Oohiuci, 
Kb,  Ch,D.,  Kekewich,  J,,  634. 

7.  Lease  —  Contrad  —  Insurance — Fire^^L,*  ft« 
lessor,  contracted  with  B.,  the  lenee,  fcH-  the  pQ^ 
chase  of  B.'s  interest  in  certain  premises.  B.  isined 
the  premises  for  about  half  their  value.  Before  the 
completion  of  t^e  contract  the  premises  ««* 
damaged  by  fire  to  about  the  amount  msored,  wideh 
sum  was  paid  by  the  insurance  company.  A. 
brought  his  action  for  damages  for  breach  of  ^ 
covenant  to  insure  in  addition  to  the  sum  paid  I7 
the  insurance  company. 

Held,  that  A.  was  not  entitled  to  any  sbb^ 
way  of  damages  beyond  the  insurance  moneypv^ 
by  the  company.— ^kwxak  v.  Maxwxll,  CLJ). 
Kekewich,  J.;  80 L.  T.  681. 
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8.  Last  tiUe-deed — Secondary  widence,  what  r6- 
quired,  and  at  what  time*— "Where  a  deed  forming 
part  of  the  vendor's  title  to  land  is  lost,  the 
puichaser  can  nevertheless  be  compelled  to  com- 
plete if  he^  is  famished  in  proper  tune  with  satis- 
factory evidence  of  its  contents  and  of  its  due 
eszecntion. 

Bryant  v.  Bwh,  4  Bnss.  1,  Kad  Moulton  v. 
Edmonds,  8  W.  E.  163,  1  De  G.  F.  &  J.  246,  fol- 
lowed. 

But  evidence  not  prodnoed  till  after  the  time  for 
oompletion  has  expired,  and  the  purchaser  has 
properly  issued  a  summons  claiming  a  declaration 
that  the  vendor  has  not  shown  a  good  title,  is  too 
late;  and  evidence,  in  other  respects  satisfactory, 
vrhich  faOs  to  prove  the  execution  of  one  material 
deed  by  one  necessary  party,  is  insufficient. 

Decision  of  Stirling,  J.,  affirmed  (Yaughan 
Williams,  Ii.J.,  duMtanUi), — Halifax  Gommeboial 
Bank  and  Woods'  Contract,  Be,  G,A.,  194; 
79  li.  T.  636. 

9.  Restrictive  covenant — Building  land, — In  1886 
certain  land  was  sold  and  conveyed  subject  to  a 
covenant  to  observe  the  following  stipulation : 
** Except  on  lots  marked  'tavern  lots,'  no  hotel, 
tavern,  public- house,  beer-house,  shop,  or  other 
building  for  the  sale  of  wines,  spirits,  ue,  or  stout, 
or  any  spirituous,  malt,  or  excisable  liquor  of  any 
kind,  shall  be  built  upon  any  lot  now  offered  for 
sale;  and  on  no  lot  shall  any  manufacture  be 
carried  on  unless  with  the  consent  of  the  vendor, 
who  shall  be  at  liberty  to  grant  a  licence  for  the 
same."  In  January,  1897,  the  lessees  horn,  the 
purchaser,  of  two  of  the  lots,  which  were  not  marked 
''tavern  lots,"  with  full  notice  of  ^e  covenant, 
erected  a  restaurant  on  the  lots.  This  restaurant 
was  opened  to  the  public  on  tiie  25th  of  March, 
1897,  but  without  any  wine,  spirit,  or  beer  licence. 
In  Auenst,  1897,  a  licence  to  sell  wines  and  spirits 
was  obtained.  Thereupon  ^e  vendor,  tog^ether 
with  the  purchaser  of  another  lot,  on  which  it  was 
intended  to  erect  a  public-houscj  brought  an  action 
against  the  lessees,  and  then  moved  lor  an  inter- 
locutory injunction  to  restrain  them  from  fusing 
their  restaurant  for  any  of  the  purposes  mentioned 
in  the  stipulation.  ^ 

Held,  that  the  true  meaning  of  the  covenant  was 
that  no  hotel,  tavern,  &c«,  should  <'  be  "  upon  any 
lot  except  marked  "  tavern  lot "  ;  that  it  would 
not  be  possible  to  tell  whether  or  not  a  house  when 
it  was  in  course  of  building  was  intended  for  a 
hotel,  tavern,  &c. ;  but  that  the  user  of  the  house 
would  have  to  be  looked  to  before  declaring  that 
the  covenant  had  been  infringed. 

Held,  therefore,  that  the  plaintiffs  were  entitled 
to  the  injunction  claimed. — Webb  v.  Fagotti, 
C.A. ;  79  L.  T.  683. 

10.  Bestrictive  covenant — Construction — Injuriotis 
or  offensive  or  disagreeable  noise  or  nuisance — Carrying 
on  school — Action  for  rescission  of  contract, — W. 
entered  into  negotiations  with  the  defendant's 
agent  for  the  purchase  of  a  house  for  the  purpose  of 
carrying  on  a  boys'  school,  and  was  induced  to 
enter  into  a  contract  to  purchase  the  house  by  his 
representing  that  there  was  no  covenant  which 
would  interefere  with  W.'s  carrying  on  his  school 
there.  W.  subsequently  discovered  that  the  house 
was  subject  to  a  covenant  which,  after  specially 
restraining  certain  trades  or  businesses  from  being 
carried  on,  provided  that  there  should  not  be  carried 
on  upon  the  premises  any  trade  or  business  or 
occupation  whatsoever  whereby  {inter  alia)  any 
injurious  or  offensive  or  disagreeable  noise  or 
nuisance  shoidd  or  might  be  occasioned,  caused,  or 


made.  He  thereupon  brought  an  action  for  rescission 
of  the  contract,  and  return  of  the  deposit  made  by 
him,  with  interest. 

Held,  that  the  covenant  was  not  limited  to  trades 
or  businesses  ejusdem  generis  as  those  specifically 
mentioned ;  that  the  carrying  on  of  a  boys'  school 
would  come  within  the  prohibition  of  the  covenant ; 
that  the  agent's  representation  was  as  to  a  fact,  and 
not  a  mere  statement  of  law ;  and,  therefore,  that 
the  plaintiff  was  entitled  to  succeed  in  his  action. 

Tod'HeaOy  v.  Benham,  37  W.  B.  38,  40  Ch.  D.  80 
followed. — WATJTON  v,  Ooffabd,  Ch.D,  Bomer,  cA, 
72 ;  [1899]  1  Oh.  92  ;  68  L.  J.  Ch.  8 ;  79  L.  T.  467. 

11.  Sale  of  land  hy  auction — Agreem^ent  to  take  a 
free  conveyance  —  Misinterpretation  hy  vendor^  of 
contract — Refused  to  deliver  abstract  of  title — Wilful 
neglect  or  defatdt, — On  a  sale  of  land  by  auction  the 
particulars  stated  that  "those  purchasers  who 
wished  to  avoid  unnecessary  expense  and  to  accept 
conveyances  prepared  by  the  vendors'  solicitors 
may  have  su(m  conveyances  free  of  expense  (except 
stamp  duty),"  but  the  conditions  of  sale  did  not 
provide  that  purchasers  who  agreed  to  accept  free 
conveyances  should  not  be  entitled  to  the  delivery 
of  abstracts  of  title  or  to  investigate  the  title  to  the 
lots  purchased  by  them.  They  however  contained 
the  usual  provision  requiring  the  purchaser  to  pay 
interest  on  his  unpaid  purchase-money  in  case  of 
non-completion  on  the  appointed  day,  if  not  caused 
by  wilful  neglect  or  default  of  the  vendor. 

A  purchaser  of  several  lots  agreed  in  his  contract 
to  take  a  free  conveyance,  but  requested  delivery 
of  an  abstract  to  enable  him  to  investigate  the  title, 
before  completion.  .  The  vendors,  however,  refused 
to  deliver  the  abstract  until  completion,  on  the 
ground  tiiiat  the  purchaser  by  agreeing  to  accept  a 
free  conveyance  had  waived  his  right  to  delivery  of 
an  abstract  and  to  investigate  the  title.  Upon  a 
summons  xmder  the  Vendor  and  Purchaser  Act, 
1874,  taken  out  by  the  purchaser. 

Held,  that  the  vendors  were  bound  to  deliver  an 
abstract  to  the  purchaser  to  enable  him  to  investigate 
the  title  before  completion,  and  that  their  refusal 
to  do  this,  ^ough  owing  to  misinterpretation  of 
the  conditions  of  sale,  constituted  wilful  neglect  or 
default  on  their  part,  so  as  to  free  the  purchaser 
from  liability  to  pay  interest  on  his  unpaid 
purchase-money  from  the  day  fixed  for  completion. 
— PSLLY  AND  Jacobs'  Gontbact,  Bb,  Ch,D, 
North,  J. ;  80  L.  T.  45. 

12.  Saie  under  order  of  court — Purchaser  for  vcdue 
without  notice — EquUahle  execution — Judgments  Act, 
1864  (27  &  28  Vtct,  c.  112) — Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  «.  70.— 
No  estate  or  interest  will  be  bound  hj  section  70  of 
the  (Conveyancing  Act,  1881,  which  estate  or 
interest  would  not,  apart  from  such  section,  have 
"been  bound  by  an  order  of  court  dealing  witi^  such 
estate  or  interest,  baring  regard  to  the  terms  of 
such  order  and  the  proceedings  in  which  and  the 
circumstances  under  which  it  was  made. — Jones  v. 
Babnett.  Ch.D.  Bomer,  J.,  493  ;  [1899]  1  Oh.  611 ; 
68  L.  J.  Ch.  244 ;  80  L.  T.  408. 

13.  Specific  performance — Orant  to  tues  subject  to  a 
proviso  for  re-entry  to  the  heirs  of  grantor — Common 
law  condition  subsequent— Shifting  use — Bute  against 
perpetuities  in  reference  to  a  common  law  condition — 
Application  of  the  principles  of  the  common  law, — A 
proviso  for  re-enti7  for  condition  broken,  following 
on  a  grant  to  uses,  is  a  common  law  condition 
subsequent,  and  not  a  shifting  use. 

The  rule  against  perpetuities  applies  to  a  common 
law  condition  for  re-entry. 
A  titie  which  for  its  validity  depended  on  the 
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sppUoation  of  the  mle  against  perpetuibies  to  a 
oommon  law  oonditioii  for  re-enlry  was  not  forced 
on  a  pnrobaser,  tbe  point  not  formerly  having 
been  tne  subject  of  a  jadidal  deoision,  and  there 
being   danger  of   litigation. — HoLLis*    Hospital 

TbTTBTXES    AlTD    HAQXTE'S    CONTRACT,     BB,    Oh.D. 

Byrne,  J,,  691. 

14.  Specific  performance — Neglect  of  defendant  to 
comply  tvith  judgment — Beecisnon  of  contrctct — Form 
of  order,— In  a  vendor's  action  for  specific  per- 
formance, judgment  has  been  recovered  against  the 
defendant  in  default  of  appearance,  and  an  order 
made  on  further  consideration  that  the  defendant 
should  pay  the  costs ;  that  the  usual  account  of 
rents,  profits,  interest,  and  costs  should  be  taken, 
and  on  payment  of  the  balance  a  conveyance  should 
be  executed  to  the  defendant.  The  accounts  had 
been  taken  into  chambers,  but  not  proceeded  with. 

The  vendor  now  moved,  upon  evidence  that  the 
purdhaser  had  no  means  ana  could  not  complete, 
xor  rescission  of  the  contract  and  stay  of  all  pro- 
ceedings except  for  the  recovery  of  costs. 

Held,  that  the  only  order  the  court  could  make 
was  that  the  contract  be  rescinded  and  all  pro- 
ceedings stajfred,  the  defendant  to  pay  the  costs  of 
this  application. 

Henty  v.  Schroder,  12  Ch.  D.  666.  explained  and 
foUowed.—jEFFBBT  V.  Stbwabt,  Oh.D,  North,  J, ; 
80  L.  T.  17. 

16.  Specific  performance  —  Reecimon  —  "  Eligible 
for  investment** — Eotue  uied  as  hrothd —Defect 
unknown  to  vendor, — If,  at  the  time  of  the  contract 
the  vendor  himself  was  not  aware  of  any  defect  in 
the  estate,  the  purchaser  must  take  the  estate  with 
aU  its  faults. 

Where  a  house,  described  in  particulars  of  sale  as 
an  eligible  property  for  inves&ient,  was,  after  the 
sale,  allegea  by  the  purchaser  to  have  been  used  by 
the  tenant  as  a  disonlerly  house  at  and  some  time 
before  the  date  of  the  contract,  but  neither  the 
vendors  nor  the  purchaser  knew  of  such  user  at  the 
time  of  the  sale, 

Held,  on  the  above  principle,  that  that  ciroum- 
siance — assuming  it  to  be  true  in  fact— did  not 
give  any  ground  for  rescission,  or  even  constitute  a 
defence  to  the  vendors'  action  for  specific  per- 
formance of  the  contract. 

The  observations  in  Lucm  v.  Jamee,  7  Hare  410, 
at  p.  418,  followed.— HoPB  v.  Walter,  Ch,D. 
Cozens-Hardy,  J.,  479;  [1899]  1  Ch.  879;  68 
L.  J.  Oh.  359 ;  80  L.  T.  366. 

16.  Tide — Sewer  under  property — Conditiona  of 
ecde — Error  or  omiesion  discovered  in  particulan  of 
Bale — Gompensation, — ^The  conditions  of  siUe  relating 
to  a  dwelling-house  and  grounds,  not  sold  for 
building  purposes,  provide  {inter  cUia)  that  any 
error  or  omission  which  mi^ht  be  discovered  in  the 
particulars  of  sale  affectmg  the  natiure  of  the 
property  should  not  annul  the  sale,  but  should  be  a 
matter  for  compensation;  and  that  the  property 
was  sold  subject  to  all  rights  of  way  or  other  ease- 
ments. 

A  deed  of  mutual  covenants,  subject  to  which 
also  the  property  was  sold,  precluded  any  bofldmg 
on  the  prop^ty. 

The  purchaser  discovered  that  there  was  a  public 
sewer  passing  under  the  garden  at  the  rear  of,  and 
some  distance  from,  the  house,  and  a  manhole  used 
for  obtaining  access  to  the  sewer. 

The  vendor  was  entirely  ignorant  at  the  time  of 
the  sale  of  the  existence  of  such  sewer. 

The  sewer  was  vested  in  the  loccd  authority  under 
the  Public  Health  Act,   1876,   and  no  buildings 


could  be  erected  over  it  without  the  sanction  of  tbe 
local  authority. 

The  porchaser  objected  to.  complete,  on  ftn 
ground  that  the  vendor  was  unable  to  make  a  tide 
to  the  property. 

Held,  mat  the  droumstances  did  not  jnitify  flie 
court  in  releasing  the  purchaser  from  his  coi^btict 
to  take  the  property;  that  the  existenoe  of  tbe 
sewer  did  not  so  alter  the  character  of  the  pisoe  of 
groand  that  the  purchaser  could  say  that  be  did 
not  get  what  was  intended  to  be  sold ;  sod  tiut 
the  case  was  a  matter  for  compensation.— Bbxwkr 
AKD  Hankins'  Contract,  Be,  C.A.  ;  80  L  T.  127. 

See  also  Ecclesiastical  Law,  3 ;  Settled  Land,  7. 

VICTORIA,  LAW  of  :— 

1.  Company — Trusteea*  powers  of  invedment- 
D^onta  with  banks— C<ympanie8  Act,  1890  (64  Ftl 
No.  1074),  s.  384.~SeotSon  384  of  the  Vkiods 
Companies  Act,  1890,  while  authoriring  the  employ- 
ment of  bankers,  does  not  on  its  true  oonsiniotioa 
enlarge  the  powers  of  investment  possened  bj 
trastee  companies  in  common  with  other  tnuteea 

Hdd,  that  the  appellant  oompony  was  not 
authorized  thereunder,  or  under  its  special  Act,  to 
invest  trust  moneys  on  deposit  at  mtereit  with 
banJcs.— Perpbtual  Bxbcutors  and  Trusub 
Association  of  Australia  v.  Swan,  F,C,  ;  [1898] 
A.  C.  763 ;  79  L.  T.  148. 

2.  Income  Tax  Act,  1896  (58  Viet.  No.  1374),  u.  5, 
7,  sub^secUon  3 — Oonstruetion — Trutis. 

Held,  that  the  appellant  company,  which  ctfxiei 
on  insurance  businees  with  strangers  for  gain  to 
the  company  as  a  whole,  but  had  not  ics  pnndpsl 
office  in  Victoria,  was  by  section  5  of  the  YiobxHH 
Income  Tax  Act,  1896,  liable  to  income  tax  on  te 
proceeds  from  money  lent  on  the  security  of  Isnd 
in  Victoria, 

It  could  not  daim  exemption  under  section  7  (e), 
which  exempts  trusts  and  all  assootatioos  ast 
carrying  on  teade  for  purposes  of  gain  to  be  divided 
among^  the  members ;  for  besides  ^^rantaog  asnr- 
ances  to  persons  not  its  members,  it  tni&ckBd  in 
reversions,  while  "  trusts  "  on  its  true  oanetmctioa 
means  associations  acting  in  or  for  Vidori^— 
BNOLAin)  V.  Wrbb,  P.O.;  [1898]  A.  C.  768;  W 
L.  T.  131. 

3.  Pension— Bight  to— Victoria  Public  Servia  Ad, 
1890  (54  Vict.  No.  1133),  ss.  3.  l(f!—"Proeeadorj9t 
the  Queen  **—*'  ProeecuHng  barrister  "— Cbfutmdwa. 

Held,  that  the  appellant  was  entitled  under  seotiea 
107  of  the  PubUc  ^rvice  Act,  1890,  to  supenonos- 
tion  allowance  by  virtue  of  having  hdd  the  office  of 
'*  Prosecutor  for  the  Qaeen  "  notwitbatanding  thst 
he  held  during  pleasure. 

Held,  further,  that  he  was  not  exdaded  therefroa 
as  a  "  prosecuting  barrister  "  within  the  meaoiDg  of 
the  excluding  clause  fsection  3). 

It  appearing  that  tne  two  ol asses  of  fnnotionariei 
were  totally  £stinct,  there  is  no  rule  of  caDstrae> 
tion  to  the  effect  that  when  one  only  is  naoied  iiie 
other  is  meant  or  included. — Shtte  v,  Bbo.,  F,C.  ; 
[1898]  A.  C,  782 ;  79  L.  T.  199. 

WATER:— 

1.  Artificial  watercourse — AUeration  of  naterd 
state  of  things— Sluice-gate— Obligation  of  owmr  to 
repoir — Ecuem^nt — Bight  to  take  water  oroMied  to 
owner  of  adjoining  land — Damage  by  flood,— '^9fhai 
the  owner  of  land  on  the  bank  of  a  river,  f<vtiw 
purpose  of  bringing  water  from  the  river  to  a  nin 
which  he  erected,  made  a  watercourse  with  a  ehattk 
at  the  head  of  it  to  control  the  flow  of  the  w^ 
from  the  river  into  the  watercourse,  and  a^*^ 
conveyed  away  a  portion  of  his  land  adjoiningi  m^ 
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bis  successor  in  title  sabsequently  granted  to  the 
owner  of  the  adjoining  land  so  conveyed  a  right  to 
use  the  water  for  the  purposes  of  a  mill  belonging 
to  him. 

Held,  that  the  existence  of  that  right  did  not 
affect  the  obligation  of  the  owner  of  the  watercourse 
towards  the  owner  of  the  adjoining  land  to  keep 
the  shuttle  in  repair  so  as  to  prevent  flood  wat«* 
from  the  river  getting  into  the  watercourse  and  over- 
flowing on  to  his  land, 

PomfretY,  Ricroft^  1  Wms.  Saund.  321,  discussed. 
— Btjcklby  &  Sons  (Limitkd)  v.  N.  Buckley  & 
Sons,  C.Ar,  [1898]  2  Q.  B.  608. 

2.  House  occupied  hy  tenant — Water  rate  paid  by 
owner-^Pipe  out  of  repair — Liability  of  oumer — 
Waterworks  Clauses  Act,  1863  (26  &  27  Vict.  c.  93), 
8.  17. — In  the  case  of  a  house  of  the  annual  value 
of  less  than  £10,  the  owner  is  liable  to  pay  the 
water  rate  instead  of  the  occupier.  Such  an  owner 
comes  within  the  meanine  of  the  words  "any 
person  supplied  with  water ''  in  section  17  of  the 
Waterworks  Glauses  Act,  1863,  and  in  a  local  Act, 
and  was  rightly  convicted  under  the  local  Act, 
which  made  it  an  offence  for  any  person  supplied 
with  water  to  wilfully  or  negligently  do  or  suffer 
any  act  whereby  the  water  supplied  was  wasted. — 
Bkock  v.  Hakrison,  Q.B.D,,  641 ;  [1899]  1  Q.  B. 
968 ;  68  L.  J.  Q.  B.  730 ;  80  L.  T.  668. 

See  also  Local  Government,  30. 

WEIGHTS  and  MEA8UEES  :— 

1.  Sale  of  coal — Ticket  or  note — Seller* s  name — 
Weights  and  Measures  Act,  1889  (52  &  53  Vict.  c.  21), 
«.  21 ;  Schedide  III. — In  the  ticket  or  note  required 
by  section  21  of  the  Weights  and  Measures  Act, 
1889,  to  be  delivered  by  &e  seller  of  coal  to  the 
purchaser,  the  name  under  which  the  seller  trades 
may  be  inserted  instead  of  his  real  name.^- 
Cameron  v.  Tylbb,  Q.B.D.,  669;  [1899]  2  Q.  B. 
94;  68  L.  J.  a  B.  769;  80  L.  T.  764. 

2.  8ah  of  coal — Weight  ticket  or  note — Weights  and 

Measures  Act,  1889   (62   &  53   Vict.  c.  21),  a.  21.— 

Section    21,  sub-section   1,  of  the  Weights   and 

Measures    Act,   1889,   enacts   that,    ''where   any 

quantity  of  coal  exceeding  ^o  hundredweight  is 

<)elivered  by  means  of  any  vehicle  to  a  purchaser, 

the  seller  of  the  coal  shall  therewith  deliver  or  cause 

to  be  delivered    ...    to  the  purchaser  or  his 

(Servant,  before  any  of  the  coal  is  unloaded,  a  ticket 

•or  note  according  to  the  form  in  the  third  schedule 

ttotheAct    .     .    ." 

A  penalty  for  non-compliance  with  the  section 
is  provided  by  sub-section  2. 

Section  22,  sub-section  1,  enacts  that,  where  such 
•coal  is  conveyed  for  delivery  in  bulk,  the  seller  shall 
cause  the  weight  of  the  coal  and  the  vehicle  con- 
taining it  to  be  previously  ascertained  by  a  weighing 
machine  duly  stamped,  being  on  or  near  to  the 
place  from  which  the  coal  is  brought. 

A  quantity  of  coal  exceeding  two  hundredweight  - 
was  conveyed  for  delivery  on  sale  in  bulk  in  a 
vehicle  belonging  to  the  seller.  The  coal  and 
vehicle  were  weighed  by  the  seller's  servant  and  the 
purchaser's  servant  on  a  weighing  machine  on  the 
purchaser's  premises,  and  a  ticket  in  the  form  given 
m  the  third  schedule  of  the  Act  was  filled  in  by  the 
purchaser's  servant  at  the  request  of  the  seller's 
.servant. 

Before  delivery  of  the  coal  was  accepted,  or  any 
part  of  it  was  unloaded,  the  ticket  was  delivered  by 
the  seller's  servant  to  another  servant  of  the 
purchaser. 

Held,  that  the  seller,  having  complied  with  the 
rrcjuirempnts  of  section  21,  sub-section  I,  WM  not 


r 

liable  to  a  penalty  under  sub-section  2.— Edwabd 
V.  PuKNALL,  Q.B.D.,  380 ;  [1899]  1  a  B.  449 ;  68 
L.  J.  Q.  B.  272 ;  79  L.  T.  737. 

WILL:— 

I.  Absolute  gift'^**  Any  money  •  .  .  that  may 
be  in  my  possession**  —  Reversionary  interest  in 
personalty — ConstrucUon  of  will, — ^Testatrix,  who 
died  in  1892,  by  her  wiU  dated  in  1891,  after 
making  certain  bequests  of  stock,  declared  as 
follows :  '*  Any  money  not  mentioned  in  the  afore- 
said bequests  that  may  be  in  my  possession  at  my 
death  after  the  payment  of  my  debts,  foneral  and 
testamentary  expenses,  I  give  absolutely"  to  P. 
She  then  made  certain  specific  gifts  of  chattels.  At 
her  death  she  was  entitled  to  a  reversionary  interest 
in  personalty  which  fell  into  possession  in  1897. 

Held,  that  the  reversionary  interest  passed  under 
the  bequest  to  P.— EoAN,  Eb,  Mills  v.  Pbnton, 
Ch.D.  Stirling,  J. ;  [1899]  1  Ch.  688;  68  L.  J.  Ch. 
307  ;  80  L.  T.  163. 

2.  Advancement — Power  of — Eoopectant  or  pre^ 
sumptive  interests — Possibility  of  issue — Woman  pcLst 
usual  age  of  child-bearing. — When  property  stands 
limited  to  A.  if  (and  only  if)  B.  should  have  a 
child,  and  B.  is  a  childless  woman  above  the  usual 
age  of  child-bearing,  the  court  will  not  treat  A.  as 
having  no  interest  in  the  property. 

Therefore,  where  property  was  given  by  will  to 
certain  persons  if  a  childless  woman  of  fifty-four 
should  have  children,  a  power  of  advancement  to 
those  persons  in  respect  of  their  '*  expectant  or 
presumptive  shares  "  was  exercisable  by  the  trustees. 
— -Hocking,  Re,  Miohbll  v.  Lowe,  C.A.,  114 ; 
[1898]  2  Ch.  567 ;  79  L.  T.  164. 

3.  Attesting  witness  taking  benefit — Codicil — Re- 
publication—Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c. 
26\  s,  15. — The  effect  of  a  codicil  to  republish  a 
will,  and  thus  validate  a  gift  under  the  will  to  a 
witness  attesting  such  will,  but  not  attesting  the 
codidl,  will  not  be  rendered  void  by  the  attestation 
by  such  witness  of  a  second  codicil  to  such  will, 
such  witness  being  able  to  point  to  a  proper 
instrument  under  which  he  takes  the  benefit,  not 
attested  by  himself.— Teotter,  Re,  Trotteb  v. 
Trotteb,  Ch.D.  Byrne,  J.,  477 ;  [1899]  1  Ch.  764; 
68  L.  J.  Ch.  363 ;  80  L.  T.  647. 

4.  Attestation— Evidence  of  execution — Denial  by 
attesting  witness — Testamentary  capacity. — Case  in 
whidh  probate  of  a  will  which  had  been  originaUy 
granted  on  the  evidence  of  the  two  attesting 
witnesses  was  confirmed,  notwithstanding  that  one 
of  them  retracted  his  evidence  and  in  effect  swore 
to  the  signatures  of  testator  and  witnesses  having 
been  forged,  and  the  other  witness  was  not  called. 
In  the  circumstances,  the  later  evidence  of  the  one 
was  held  to  be  incredible,  and  the  absence  of  the 
other  to  be  satisfactorily  explained. 

Testamentary  capacity  is  not  disproved  by  evidence 
of  the  testator's  merely  eccentric  acts  and  conduct. — 
PiLKlNGTON  V.  Gbay,  P.C.  ;  [1899]  A.  C.  401 ;  68 
L.  J.  P.  C.  63. 

5.  Children — Issue — Succession — Vesting, — A  tes- 
tator bequeathed  to  his  three  daughters,  in  equal 
shares,  the  life-r^t  of  a  sum  of  £36,000,  to  be 
invested  within  five  years  after  his  decease.  Fntil 
the  investment  was  made,  he  bequeathed  to  each 
daughter  an  annuity  of  £200.  In  the  event  of  a 
daughter  dying  without  leaving  issue,  her  life-rent 
interest  was  to  acoresce  to  her  surviving  sister  or 
sisters,  whilst  the  capital  of  the  share  life-rented  by 
her  lapsed  into  residue.  In  the  event  of  her  leaving 
issue,  the  trustet-s  were  directed  "  to  divide  equally 
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amonffBt  the  issue  of  eaoh  of  my  said  daughten  " 
one-tEird  of  the  nun  directed  to  be  inTested.  Mrs. 
M.,  one  of  the  daughters,  died  in  Muroh,  1895, 
leaTinff  sorviTing  two  daughters.  Mrs.  M.  had 
had  also  a  son  and  a  daughter,  Mrs.  H.,  who 
pre-deoeased  her  childless,  but  died  after  the 
testator.  The  question  was  whether  the  repre- 
sentatives of  the  pre-deoeasing  issue  were  entitled 
to  a  share  of  the  oapital  appoiated  to  be  divided 
amongst  Mrs.  M.'s  inue. 

Hem,  reversing  the  decision  of  the  Second 
Division,  [1896]  23  B.  598  (Lords  Watson  and 
Herschell  dissenting),  that  all  the  children  of  Mrs. 
M.  were  entitled  to  share  equally  in  the  division  of 
the  fund  in  which  their  mother  had  a  life-interest. — 
HiGKUNG  V.  Faib,  jff.L.  (8c.) ;  [1899]  A.  G.  15 ; 
68  L.  J.  P.  0. 12. 

6.  Condition — Oifl  on  marriage  with  consent — 
CondiHon  precedent — Alternative  gift, — ^A  condition 
of  marriage  with  consent,  attached  to  a  gift  of 
personal  estate,  is,  as  a  Reneral  rule,  void  as  far  as 
the  consent  is  concerned,  even  though  it  be  a 
condition  precedent.  This  rule,  however,  does  not 
apply  where  there  is  a  gift  over  or  an  alternative 
gtft. 

Accordingly,  a  testator^  having  given  an  annuity 
to  his  son  for  life,  with  an  additional  annuity  in 
the  event  of  his  mamage  with  the  consent  of  the 
trustees  of  the  will, 

Held,  that  the  testator  had  provided  for  his  son 
either  way  bv  means  of  an  alternative  gift,  and 
that  the  conmtion,  therefore,  was  good  as  falling 
within  that  class  of  exceptions  to  the  general  rule 
which  was  established  in  OUltt  v.  Wray,  1  P.  Wms. 
284.— NouKSE,  Be,  Hampton  v,  Noubsb,  Ch.D, 
Stirling,  J.,  116  ;  [1899]  1  Ch.  63  ;  68  L.  J.  Ch.  15 ; 
79  L.  T.  376. 

7.  Construction — Croee^remainders  hy  impHcatirm 
— **  Survivor  or  survivors,*'  when  to  be  construed 
'*  other  or  others,** — A  testator,  after  making  certam 
provisions  for  his  widow  and  children  during  their 
respective  lives  out  of  the  income  of  his  estate,  con- 
tinued his  will  as  follows :  "  In  case  of  the  death  of 
my  son  G.  leaviug  children,  then  one-third  •  .  . 
of  Buch  annual  income  to  such  children  as  herein- 
after mentioned  •  .  •  and  upon  the  death  of 
my  said  son  G.  aod  my  said  daui^hters  E.  and 
S.  A.'*  he  gave  one- third  part  of  his  property  to 
the  children  of  G.  in  equal  shares,  and  as  to  the  two 
remaining  one-third  parts  respectively  to  the 
children  of  E.  and  S.  A.  respectively  in  equal  shares. 
"  Provided  nevertheless  that  in  casf  of  the  death  of 
any  of  my  said  children  without  leaving  lawful 
issue  the  share  ...  so  given  .  .  .  to  his 
or  her  issue  shall  go  and  be  divided  by  and 
between  the  issue  of  the  survivor  or  survivors  of 
my  said  children  in  the  same  manner  and  propor- 
tions, and  under  the  same  trusts  as  hereinbefore 
^iven  and  bequeathed  per  stirpes.**  The  testator 
died  in  1865.  E.  died  in  1879  leaving  issue.  The 
widow  died  in  1887.  G.  died  in  1893  without 
issue. 

Held,  that,  "upon  the  death  of  my  said  son  G. 
and  my  said  daughters  E.  and  S.  A."  must  be  con- 
strued to  mean  upon  the  death  of  the  survivor  of 
them,  and  that  the  corpus  was  distributable,  as  to 
one-third  among  the  children  of  E.,  and  as  to  two- 
thirds  amonff  the  children  of  S.  A. ;  and  that  the 
word  ''  survivor  "  must  be  read  in  its  natural  sense. 
—BuBBiNS,  Bb,  Gill  v.  Worrall,  C,A,  ;  79  L.  T. 
313. 

8.  Construction — Fee  expectant  on  estate  tail, — A 
testator,  bdng  seized  in  fee  of  certain  lands,  devised, 
them  to  trustees  upon  certain  trusts  by  which  his 


only  child  took  an  estate  tail ;  and  he  direoted  lus 
trustees  that,  on  the  death  of  his  child,  the  Unds 
should  be  "legally  conveyed  and  assured  unto 
such  heirs  of  my  culd  or  children  in  equal  shares 
as  they  shall  severally  and  respectively  attain  the 
age  of  twenty-one  years  or  be  marxied,  and  to 
their  several  and  respective  heirs  and  assigns  for 
ever," 

His  only  child  married,  and  died  leaving  .one  son 
who  attained  the  age  of  twenty-one  years. 

Held,  that  the  remainder  in  fee  simple  ezpedsnt 
on  the  determination  of  the  estate  twl  granted  to 
the  testator's  child  was  disposed  of  by  the  will  of 
testator. — Foxwell  v.  Van  GBUTTBir,  C,A,;  79 
L.  T.  617. 

9.  Construction — Forfeiture — "  Do  or  safer  any- 
thing whereby  income  would  become  vested'* — Oar" 
nishee  order  on  income — Effect  on  life  estate, — ^Undor 
a  will  the  income  of  a  oertain  sum  was  to  be  paid 
to  L.  G.  "  during  his  life  or  until  ...  he  shall 
do  or  suffer  anything  whereby  the  said  income, 
if  payable  to  him  absolutely,  or  any  part  thereof, 
would  become  vested  in  any  other  person." 

Held,  tiiat  no  forfeiture  resulted  from  a  garnishee 
order  absolute  attaching  dividends  accrued  due  in 
the  hands  of  the  trustees. — Sutton  v,  Goodbioh, 
Q,B.D, ;  80  L.  T.  765. 

10.  Constudion — General  words — **  All  other  my 
real  estate  in  the  county  of  L.** — Advowson  in  gross. 

Held,  on  th^  construction  of  a  will,  that,  and«^r 
the  circumstances  of  the  above  case,  two  adrowsons 
in  gross  passed  to  one  of  the  testator's  sons  under  a 
gift  of  "all  oth(-r  my  real  estate  in  the  oonnty  of 
It,,**  those  words,  though  not  apt  words  for  the 
purpose,  being  such  words  as  might  pass  the 
advowsons. 

Crompton  v.  Jarrait,  33  W.  B.  913, 30  Ch.  T>.  298, 
distinguished.— HoDOSON,  Be,  Tatlob  v.  Hodgson, 
Ch,D.  Bomer,  J.,  44  ;  [1898]  2  Ch.  545 ;  79 L.  T.  345. 

11.  Construction— Oi/t  toadass—Oi/t  P*  A.  and 
the  children  of  B,  in  equal  shares — Death  of  A,  before 
testator — Lapse, — A  gift  by  will  to  a  daas  properly 
so  called  (i.e.,  a  number  of  persons  indicated  by  a 
general  description)  and  A.,  a  named  individual,  in 
equal  shares,  is  primd  facie,  m  legal  contemplation, 
a  gift  to  a  class ;  sp  that,  on  the  death  of  A.  in  the 
testator's  lifetime,  the  whole  of  the  property  will 
be  divisible  amongst  the  other  legatees. 

Decision   of   North,    J.,  reversed. — Moss,   Bi; 

KiNOSBTTBY  V,  WALTER,  C,A.,  642. 

12.  Construction — Gift  to  wife  of  testator* s  so/t— 
— Second  wife, — Where  in  a  will  a  gift  is  made  to 
the  wife  of  a  person  married  at  the  date  of  the 
will,  in  the  absence  of  any  context  to  show  the 
contrary  the  i«ife  in  existence  at.  that  date  is  the 
person  benefited. 

A  testator  gave  the  income  of  a  share  of  hii 
residuary  estate  to  his  son  for  life,  after  his  death 
to  his  wife  for  life,  and  after  her  decease  to  tiie 
children  of  his  son  living  at  the  time  of  the  son's 
death.  The  wiU  also  contained  a  clause  that  in  the 
event  of  the  son's  bankruptcy  the  trustees  should 
apply  the  income  of  the  share  thereinbefore  directed 
to  be  invested  for  the  said  son  and  his  family  for 
the  benefit  of  the  said  son,  his  wife,  and  children. 

Held,  that  there  wae  sufficient  context  to  take  the 
case  out  of  the  general  rule,  and  that  a  second 
wife  of  the  son  could  benefit  under  the  gift. — Dbsw 
V,  Dbbw,  Ch.D,  Stirling,  J„  265 ;  [1899]  1  Ch. 
336 ;  68  L.  J.  Ch.  157 ;  79  L.  T.  656. 

13.  Construction — Legacy  to  illegitimate  children-^ 
Intention  of  mistaken  tfstatrix — Domicil — Boman' 
Dutch  law  applicable  in  Demerara  (British  Guiana), 
— ^Effect  givtsn  to  the  express  intention  of  a  testatrix 
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to  benefit  a  Bpedfled  qLub  of  dhildzen,  even  where 
she  "WBB  in  error  in  believing  that  as  a  fact  they 
had  been  legitimated  by  the  Boman-Dutoh  law 
which  legitamates  ohUcbBa  bom  oat  of  wedLook 
when  the  jMuranti  are  subeeqnently  married  by  law- 
ful oeremony. — ^Plast,  Bx,  Qbjfsitr  v.  Hill, 
Ch.B.  Kekewich  J.,  183. 

14.  Conslrudion  —  Misdescription  of  legatee  — 
Extrinaic  evidence — Former  vnue. — A  teetator  hv  his 
will  bequeathed  legacies  to  such  of  the  dapghters 
of  bis  late  friend,  L  S.»  as  should  survive  the 
testator  and  be  onmarried.  The  testator's  friend, 
I.  S.y  aorviyed  the  testator,  and  had  never  been 
married.  L  S.  had  five  nnmarried  sisters,  daughters 
of  J.  J.  S.,  deceased. 

Held,  on  the  construction  of  the  will  and  on  the 
evidence  of  a  previous  will  of  the  testator,  which 
gave  leg^ades  to  the  daughters  of  J.  J.  S.  by  a 
oorreot  description,  that  those  daughters  were 
entitled  to  the  lesaoies. 

Decision  of  Kekewich,  J.  {ante,  p.  182),  reversed. 
— WAXiUtB,  Rx,  White  v.  Sgoles,  C,A.,  663 ;  68 
L.  J.  Cai.  626 ;  80  L.  T.  701. 

1 5.  Conetrudion — Order  of  payment  to  henejiciariee 
— Pecuniary  legacy — Devised  of  mortgaged  land  free 
from  mortgage — Gift  of  residue — Beat  Estate  Charges 
{Locke- King* s)  Act,  1864  (17  &  18  Vict.  c.  113).— 
B.,  by  his  will,  after  giving  four  pecuniary 
legaoies,  made  several  specific  devises  need  and 
discharged  from  any  mortgages  there  might  be  at 
the  time  of  S.'s  death  on  Uie  respective  properties 
devised ;  and  S.  declared  that  if  he  should  sell  any 
of  certain  houses  comprised  in  certain  of  the  said 
devises,  his  trustees  should  out  of  bis  residuary 
estate  stand  possessed  of  a  sum  equivalent  to  the 
proceeds  of  side  on  similar  trusts  to  those  declared 
of  the  house.  S.  then  gave  to  his  trustees  all  other 
hia  real  and  personal  estate  upon  trust  to  pay  an 
annuity  to  each  of  his  sons,  ana  out  of  the  balance 
of  the  income  of  his  said  residuary  estate  to  pay  off 
inoombrances  upon  his  said  estate,  and  after  pay- 
ment off  thereof  to  assign  his  said  residuary  estate 
to  his  said  sons  equally.  S.  afterwards  sold  one  of 
the  houses  for  £9,800.  S.'s  estate  proving  insuffi- 
cient for  payment  in  full  to  tiie  beneficiares  under 
his  vvill, 

!Keld,  (1 )  that  the  pecuniary  legacies  were  charged 
on  the  entire  residue,  and  had  priority  of  all  pav- 
meimts  directed  to  be  made  out  of  the  residue ;  (2) 
that  the  annuities  were  given  to  the  sons  in  their 
capacity  of  residuary  legatees,  and  were  therefore 
not  payable  until  the  mortgage  debts  on  the  speci- 
fically devised  realty  and  the  sums  representing 
houses  sold  were  paid ;  (3)  that  the  £9,800  was  to 
be  treated  as  an  ordinary  legacy  made  payable  out 
of  residue;  (4)  that  as  between  the  devisees  of 
mortgaged  realty  and  the  pecuniary  legatees,  the 
rule  in  Lutkins  v.  Leigh,  Gas.  temp.  Talb.  62,  that 
the  pecimiary  legatee  had  priority  over  the  devisee, 
must  be  applied,  the  testator  having  negatived  the 
spplicatioij  of  Locke- King's  Act  and  the  amending 
Acts. 

Pwcher  V.  Wilson,  14  W.  B.  1011,  foUowed. 

Smith  V.  Smith,  10  Jr.  Oh.  Bep.  89,  461,  not 
followed.— Smith,  Re,  Smith  v.  Smith,  Qh.D, 
Bomer,  J.,  223;  [1899]  1  Gh.  366;  68  L.  J.  Oh. 
333;  80L.  T.  113. 

16.  Contract  entered  into  by  testator — Devise — Non- 
completion  of  contract  at  time  of  tt8tator*s  death — 
Bight  of  devisee, — Where  a  testator  devised  land  by 
his  will  and  entered  into  a  contract  for  the  building 
of  cottages  on  such  land,  which  contract  was 
unfinishMl  at  the  time  of  his  death. 

Held  (following  Cooper  v.  Jarman,  16  W.  B.  142, 


L.  B,  8  Eq.  98),  that  the  devisee  was  entitled  to 
have  the  contract  completed  at  the  cost  of  the 
estate. 

But  this  principle  does  not  apply  to  land  already 
conveyed  to  devisee  before  testator's  death. — ^Dat, 
IUb,  Sfbakx  v.  Day,  Ch.D.  North.  J.,  238 ;  [1898] 

2  Ch.  610 ;  79  L.  T.  436. 

17.  Devise— Fee  simple  oondiHonal — Fossilnlity  of 
reuerter-- Wills  Act,  1837  (1  Vict.  e.  26),  s.  3.— A  possi- 
bility of  reverter  on  failure  of  a  fee  simj^e  oondi* 
tional  on  the  birth  of  male  issue  is  withm  section 

3  of  the  Wills  Act,  and  is  devisable. 

Semhle,  that  such  a  possibility  of  reverter  is  an 
estate.— FsMBBBTON  t;.  Babnes,  Ch.D.  North,  J., 
444 ;  [1899]  1  Oh.  644 ;  68  L.  J.  Gh.  192 ;  80  L.  T. 
181. 

18.  Devise  on  death  of  life  tenant  without  issue  to 
right  heirs— Females^  Whether  coparceners  or  Joint" 
tenants— Inheritance  Act,  1833  (3  &  4  WUl.  4,  c  106), 
s.  3.— A  testator  who  died  in  1868  devised  real 
estate  upon  trust  to  pay  the  rents  and  profits  to  his 
niece  S.  N.  for  life,  and  afterwards  for  ner  children 
on  their  attaining  twenty-one  years.  And  if  there 
should  be  no  such  child,  then  to  his  right  heirs  for 
ever.  S.  N.,  who,  together  with  three  other  ladiss 
who  were  still  living,  were  the  testator's  coheiresses, 
died  in  1898  without  issue.  A  summons  having 
been  taken  out  to  ascertain  whether  these  coheiresses 
bunceeded  as  joint-tenants  or  coparceners. 

Held,  that,  having  regard  to  section  3  of  the 
Inhmtsnoe  Act,  1833,  they  took  as  devisees  and  not 
by  descent.  That  coparceny  was  an  incident  of 
descent,  and  that  there  was  nothing  in  the  Act  to 
show  an  intuition  to  annex  it  to  the  estate  of 
devisees.  That  accordingly  the  three  surviving 
ladies  took  as  joint  tenants. — Bakbb,  Be,  Pubssy 
V.  HOLLOWAY,  Ch.D.  Stirling,  J. ;  79  L.  T.  343. 

19.  Hotchpot  dause — Covenant  hy  testator — Settle^ 
ment — Debt— Satisfaction. — ^The  testator  had  cove- 
nanted with  the  trustees  of  the  son's  marriage 
settlement  that  his  executors  woidd  pay  to  them 
£10,000,  to  be  invested  and  held  upon  trust  for  ih.e 
son  for  life,  with  remainder  to  the  son's  wife  for 
life,  with  remainder  as  to  the  capital  for  the  chil- 
dren of  the  marriage,  and  in  case  of  there  being  no 
child  (as  in  the  event  happened)  the  capital  was  to 
be  held  in  trust  for'the  testator  absolutely.  By  his 
will  the  testator  directed  his  executors  and  trustees 
to  convert  his  whole  estate  into  money,  and  to  stand 
■possessed  of  the  dear  residue  in  trust  for  his  two 
children  in  equal  shares.  And  the  testator  by  his 
will  declared  that  any  sum  given  "  to  or  with  any 
child  "  on  his  or  her  marriage  was  to  be  taken  in  or 
towards  satisfaction  of  the  share  of  such  child,  and 
brought  into  hotchpot.  The  son  died,  leaving  a 
widow  and  no  issue. 

Held  that  the  testator's  trustees  must  specifically 
appropriate  and  allot  to  the  son's  share  under  the 
will  Uie  testator's  contiogent  reversionary  interest 
in  the  £10,000,  so  as  to  effect  an  equsl  division 
between  the  son  and  the  daughter. 

Decision  of  the  Court  of  Appeal,  46  W.  B,  376. 
1897]  1  Gh*.  326,  affirmed,  but  on  different  groimda. 
—  Whbxlbb  v.  Htjmphbbys,  H.L,,  17;    [1898] 

20.  Issue — Simple  gift  over  of  leaacy  to  issue — 
Other  gifts  over  restricting  **  issue  to  children — 
Canon  of  construction. — A  testator  bequeathed 
twelve  distinct  legacies,  with  gifts  over  to  the  issue 
of  the  legatee  dying  in  his  lifetime.  In  the  cave  of 
eleven  of  the  legacies  the  gifts  over  contained  words 
restricting,  either  expressly  or  by  the  application 
of  the  principle  of  Sibley  v.  Perry,  7  Ves.  o22,  the 
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class  of  issue  to  children.  The  word  **  issue "  in 
the  gift  over  of  the  remaining  legacy  was  not 
qualified  by  any  such  restriction. 

Held,  that,  in  the  gift  over  of  the  remaining 
legacy,  the  word  "  issue  '*  must  be  construed  in  its 
wider  sense,  on  the  following  grounds:  (1)  That 
there  was  no  expression  of  a  general  intention  to 
limit  the  word  **  issue  "  to  mean  children  through- 
out the  will;  (2)  that  no  manifest  inconsistency 
would  arise  from  construing  the  word  '*  issue ''  in 
its  wider  sense;  and  (3)  that  the  court  was  not 
bound  by  the  canons  of  construction  laid  down  in 
Ridgeway  v,  MunkiUricJc,  I  Dr.  &  War.  84,  and 
Ehodee  v.  BhodeSy  8  W.  R.  204,  27  Beav.  413.— 
BiBKS,  Be,  KBinrON  v.  Bibss,  Ch,D.  Kekewich,  J,, 
374;  [1897]  1  Ch.  703 ;  68  L.  J.  Ch.  319 ;  80  L.  T.  257. 

21.  Leaseholds  —  Mortgage  —  Interest  —  Rent  — 
Covenants  —  Tenant  for  life  —  Remaindermen  — 
Liahility, — The  tenant  for  life  of  a  leasehold  house 
bequeathed  to  him  directly  without  the  inteivention 
of  trustees,  and  then  over,  is,  in  the  absence  of 
further  provision,  liable  to  keep  down  the  interest 
on  a.  mortgage  made  by  the  testator  on  the  house, 
and  also  to  pay  the  rent  reserved  by,. and  perform 
the  covenants  contained  in,  the  lease. 

In  re  Courtier^  Coles  v.  Courtier,  35  W.  B.  85,  34 
Ch.  D.  136,  ought  to  be  construed  as  merely  decid- 
ing that  the  tenant  for  life  under  a  bequest  of  lease- 
hold property  is  not  liable  for  any  breach  of 
covenant  or  condition  occurring  prior  to  the  date  of 
the  testator's  death. 

In  re  Redding,  Thompson  v.  Redding,  45  W.  B, 
457,  [1897]  1  Ch.  876;  Kingham  v.  Kingham,  [1897] 
1  Ir.  Bep.  170,  45  W.  B.  Dig.  18« ;  and  In  re  BeUy, 
Betty  V.  The  Attorney- General,  [1899]  1  Oh.  821, 
followed. 

In  re  Baring,  Jeune  v.  Baring,  41  W.  B.  87, 
[1893]  1  Ch.  61,  and  In  re  Tomlinson,  Tomlinson  v. 
Andrew,  46  W.  B.  299,  [1898]  1  Ch.  232,  not 
followed.— Gjeeb,  Be,  Cooper  v.  Gjers,  Ch.D, 
J^ekewich,  J.,  535 ;  [1899]  2  Ch.  54 ;  68  L.  J.  Ch. 
442 ;  80  L.  T.  689.  ' 

22.  Leasehold — Tenant  for  life — Repairs — Liability 
— Covenants — Insurance — Equitable  tenant  for  life. — 
An  equitable  tenant  for  life  of  leaseholds  nnder  a 
'  will  is  bound,  daring  the  continuance  of  his  interest, 
as  between  himself  and  his  testator's  estate,  to  per- 
form the  tenant's  continuing  obligations  under  the 
lease ;  but  he  is  not  liable  for  repairs  necessary  at 
tbe  commencement  of  his  interest,  or  in  respect  of 
breaches  of  covenant  which  had  arisen  before  tbe 
testator's  death. 

In  re  Courtier,  (1886)  34  Ch.  D.  136,  considered. 

In  re  Tomlinson,  [1898]  1  Ch.  232,  differed  from. 
— Betty,  Be,  Betty  v.  Attobney-QeneraIi>  Ch,D, 
North,  J. ;  [1899]  1  Ch.  821 ;  68  L.  J.  Ch.  435 ;  80 
L.  T.  676. 

23.  Perpetuity — Conditional  devise — Direction  to 
apply  moneys  in  maintaining  monument  on  part  of 
devised  real  estate, — ^A  testator  by  his  will  devised 
two  freehold  farms  to  his  nephew  on  condition  that 
he  fihould  set  apart  the  rents  and  profits  thereof  for 
the  term  of  five  years  ^*  for  the  use  and  purpose  of 
erecting  on  some  portion  "  (suggesting  a  particular 
situation)  a  monument  to  the  memory  of  John 
Xiocke,  and  at  the  expiration  of  the  five  years  he 
directed  that  his  nephew  should  enjoy  three-fourths 
of  the  rents  and  profits,  but  should  devote  the 
balance  or  remaining  one-fourth  towards  the 
maintenance  and  keeping  in  order  of  the  monument. 

Held,  that  the  erection  of  the  monument  was  not 
intended  as  a  mode  of  enjoyment  of  the  property  by 
the  devisee,  and  that  the  application  of  one-fourth 
qI  tJie  rents  sad  profits  was  intended  to  perpetuate 


thQ  memory  of  John  Locke,  and,  therefore,  as  to 
such  one-fourth  there  was  an  intestacy.— JoxEs, 
Be,  Parker  v,  Lethbridge,  Oh,D.  8tirlmj,J.; 
79  L.  T.  154. 

24.  Real  estate — Charge  of  debts — Truslees— Devise 
of  all  testator^s  interest — Power  to  seU—Lord  St, 
Leonardos  Act  {22  &  23  Vict.  c.  35),  s,  14.— Testator 
appointed  his  wife  sole  executrix,  and  idter  a 
direction  to  pay  debts  and  legacies,  devised  and 
bequeathed  the  residue  of  his  real  and  penooal 
estate  to  trustees  upon  trust  to  permit  his  wife  to 
receive  the  rents  and  profits  during  her  life ;  then 
for  his  niece  for  life  for  her  separate  use;  then 
upon  trust  to  pay  two  legacies,  and  subject  thereto 
for  the  children  of  the  niece. 

Held,  that  the  real  estate  was  charged  with  pay- 
ment of  debts  and  legacies,  but  that  as  the  tnuteei 
took  no  legal  estate  therein  during  the  Hfe  of  fiie 
wife,  there  was  no  devise  of  t&  the  testator's 
interest  in  the  realty,  and  consequently  the  tnutea 
could  not  sell  the  real  estate  by  virtue  of  sectioo 
14  of  Lord  St.  Leonard's  Act. — Adams  &  Psbbt'i 
Contract,  Be,  Ch.D.  SHrling,  J.,  326 ;  [1899]  I 
Ch.  554  ;  68  L.  J.  Ch.  259 ;  80  L.  T.  149. 

25.  Relevancy — Capacity — Insane  ddiiaions,—la  id 
action  for  reduction  of  a  will  the  porsoers  aTOtred 
that  the  testator  was  '*  subject  to  insane  dalnaioDi," 
and  that  "  he  believed  that  he  bad  a  special  sod 
imperative  duty  to  further  the  cause  of  total 
abstinence  and  to  oppose  the  Church  of  Bome  by 
devoting  his  pecuniary  resources  to  these  objects,  io 
consequence  of  commands  which  he  oooceived  2ia 
had  received  from  the  Deity  by  direct  oommnnica- 
tions  on  various  occasions."  That  these  iD8aQ<« 
delusions  dominated  his  noJnd  and  overmastered  his 
judgment  to  such  an  extent  as  to  render  him  in- 
capable of  making  reasonable  and  proper  aettLemeni 
of  his  means  and  estate,  or  of  taking  a  ratioDa' 
view  of  the  matters  to  be  considered  in  making  a  j^ 

Held,  reversing  the  decision  of  the  First  Divia» 
of  the  Court  of  Session,  [1896]  23  B.  513  (IM 
Davey  dissenting),  that  a  relevant  case  for  trial  wa 
averred.— Hope  v.  Campbell,  E,L,  {8c);  [1899] 
A.  C.  1. 

26.  **  Survivor  "  —  Tntst  moneys  —  Gift  of  lift 
interest  to  A.— After  death  of  A.  direction  to  pay  and 
divide  equally  between  two  persons — "  And  ifeUher  ^ 
them  shall  be  then  dead  for  the  survivor  "^Deaih  of 
both  legatees  before  determination  of  life  i»toiarf- 
Meaning  of  words  *' either*'  and  **  survivor"-^ 
testatrix  gave  residuary  trust  moneys  upon  tnst  to 
pay  the  interest  to  her  sister  TMrza  durmg  her  life, 
and  after  her  death  to  pay  and  divide  the  laid  tnot 
moneys  equally  between  the  testatrix's  two  mt«t 
Frances  and  Sarah,  share  and  share  alike,  ''andn 
either  of  my  said  sisters  shall  be  then  dead  .  •  • 
upon  trust  for  the  survivor  of  my  said  iW" 
absolutely." 

Held  (Rigby,  L.J.,  dissentienie),  that  the  p«od 
of  distribution  was  not  the  death  of  Sarah,  who  dtf 
first,  or  of  Frances,  who  was  the  sunriTor  of  * 
two  legatees,  but  tiie  death  of  Thirza,  to  whom  v 
life  interest  was  given ;  and  that  both  Sarah  tf<^ 
Frances  being  de^  at  that  time  there  was  tbeaBO 
purvivor,  and  the  dear  original  gift  to  S'^^^J't 
Frances  as  tenants  in  common  was  not  diveitBd' 

The  decision  of  North,  J.,  affirmed. 

White  V.  Baker,  2  D.  F.  &  J.  55,  distingnkihii 

— PiCKWOBTH,    RB.  SNAITH  V,  PAEKHTSOlf,  CM 

[1899]  1  Ch.  642 ;  68  L.  J.  Ch.  324 ;  80  L.  T.  211 
See  slso  Charity,  2.  6 ;  Limitation  Statatea 8' 
Married  Woman,  3;  Power,  1,  2 ;  Probate.  l"-2*. 
Trustee,  9. 

[thk  end]  ^ 
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